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Editorial k jesennej edicii
SOCIETAS ET IURISPRUDENTIA 2019

Cteni citatelia, vazeni priatelia,

dovol'te, aby som Vam predstavila tretie ¢islo siedmeho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
rocne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktudlne, tretie Cislo siedmeho ro¢nika casopisu SOCIETAS ET IU-
RISPRUDENTIA pontka celkovo Sest samostatnych vedeckych stadii na-
pisanych vtroch réznych jazykoch - v anglictine, ¢eStine a slovencine.
V poradi prva stadia pontka citatelom velmi komplexny a podrobny po-
hl'ad na problematiku aktualnej pravnej upravy instititu neefektivnosti
thrady dlhu v pravnom poriadku Pol'skej republiky. Nasledujtca studia
sa venuje velmi podrobnému systematickému objasneniu, ako aj hibko-

EDITORIAL 11
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vej analyze a interpretacii problematiky spajajicej sa s krddezou kultutr-
nych hodnét v kontexte pol'ského trestného prava. Tretia Stadia doéklad-
ne analyzuje, sprehl'adiiuje a prikladne vysvetl'uje pravne otazky vztahu-
juce sa na institut auton6mie zmluvnej vole vo svetle ¢eského pravneho
poriadku, a to na priklade pausalizacie priplatkov v kolektivnej zmluve.
V poradi dal$ia $tidia pontika Citatelom systematické a hibkové vyme-
dzenie a objasnenie kl'icovych otadzok zasady zdkazu zneuzitia prava
v deliktnych vztahoch v slovenskom a eur6pskych pravnych poriadkoch.
Piata Studia podrobne predstavuje, sprehl'adiiuje, analyzuje a objasiiuje
problematiku aktualnej ceskej pravnej upravy ohlasovania a oznamova-
nia poruseni ochrany osobnych tudajov podla VSeobecného nariadenia
o ochrane udajov. Posledn3, Siesta Studia sa zaobera preciznou analyzou
a dokladnym objasnenim problematiky teleprace ako formy organizacie
prace z pohl'adu pracovného prava Slovenskej republiky.

V suvislosti s vydanim tretieho ¢isla siedmeho ro¢nika ¢asopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vsetkych je-
ho citatel'ov, prispievatel'ov aj priaznivcov, Ze ¢asopis bol uspeSne zare-
gistrovany v medzinarodnych vedeckych databazach ERIH PLUS a Index-
Copernicus International a poZiadal o registraciu v d'alSich medzinarod-
nych vedeckych databdzach. Sicasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového ¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 132 Kkrajin navstev (v abecednom poradi):

1. Afganistan 45. Indonézia 89. Pakistan

2. Albansko 46. Irak 90. Palestina

3. Alzirsko 47.Iran 91. Panama

4. Angola 48. Island 92. Paraguaj

5. Argentina 49. Izrael 93. Peru

6. Arménsko 50. frsko 94. PobreZie slonoviny
7. Austrdlia 51. Jamajka 95. Pol'sko

8. Azerbajdzan 52. Japonsko 96. Portoriko

9. Bangladés 53. Juzna Afrika 97. Portugalsko

10. Barbados 54. Juzna Kérea 98. Rakisko

11. Belgicko 55. Kambodza 99. Rumunsko

12. Benin 56. Kamerun 100.Rusko

13. Bielorusko 57. Kanada 101.Rwanda

14. Bolivia 58. Kazachstan 102.Saudska Arabia

15. Bosna a Hercegovina 59. Kena 103.Senegal

16. Brazilia 60. Kirgizsko 104.Seychely

17. Bulharsko 61. Kolumbia 105.Singapur
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18. Burkina Faso 62. Kosovo 106.Sint Maarten

19. Burundi 63. Kostarika 107.Slovensko

20. Curagao 64. Kuvajt 108.Slovinsko

21. Cyprus 65. Libanon 109.Spojené arabské emiraty
22. Ceska republika 66. Litva 110.Spojené kral'ovstvo
23. Cile 67. Libya 111.Spojené Staty americké
24. Cina 68. Lotyssko 112.Srbsko

25. Dansko 69. Luxembursko 113.Sudén

26. Dominika 70. Macedénsko 114.Syria

27. Dominikanska republika 71. Mad'arsko 115.Spanielsko

28. Egypt 72. Malajzia 116.Svajtiarsko

29. Ekvador 73. Malta 117.Svédsko

30. Esténsko 74. Maroko 118.Taiwan

31. Fidzi 75. Mauricius 119.Taliansko

32. Filipiny 76. Mexiko 120.Tanzénia

33. Finsko 77. Mjanmarsko 121.Thajsko

34. Francuzsko 78. Moldavsko 122.Togo

35. Ghana 79. Mongolsko 123.Trinidad a Tobago
36. Grécko 80. Mozambik 124.Tunisko

37. Gruzinsko 81. Namibia 125.Turecko

38. Guatemala 82. Nemecko 126.Uganda

39. Guinea 83. Nepal 127.Ukrajina

40. Holandsko 84. Nigéria 128.Uruguaj

41. Honduras 85. Nikaragua 129.Venezuela

42. Hongkong 86. Nérsko 130.Vietnam

43. Chorvatsko 87. Novy Zéland 131.Zambia

44. India 88. Oman 132.Zimbabwe

SOCIETAS

IVRISPRVDENTIA

Pri prilezitosti vydania tretieho Cisla siedmeho ro¢nika casopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tiez clenom redakc¢nej rady ¢asopisu a redakénému timu.

Verim, Ze casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospolocensky pri-
nosné rieSenia aktudlnych pravnych otazok v kontexte ich najsirsich in-
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terdisciplinarnych spoloCenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej drovni.

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
[IURISPRUDENTIA do okamihu vydania tretieho ¢isla siedmeho ro¢nika

0 | 4520
Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS

ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakcnej rady aredakcie ¢asopisu SOCIETAS ET [U-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 30. september 2019
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Editorial for Autumn Edition
of the SOCIETAS ET IURISPRUDENTIA 2019

Dear readers and friends,

let me introduce the third issue of the seventh volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, third issue of the seventh volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of six separate scientific stud-
ies written in three different languages - in the English, Czech and Slovak
languages. The very first study offers readers avery complex and de-
tailed view of the issue of current legal regulation of the institute of inef-
fectiveness of the payment of debt in the legal order of the Republic of
Poland. The following study concentrates on a very detailed systematic
clarification as well as in-depth analysis and interpretation of the issues
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related to the theft of cultural property in the context of the Polish crimi-
nal law. The third study thoroughly analyses, streamlines and exemplari-
ly explains the legal issues relating to the institute of freedom to shape
the language of collective agreement in the light of the Czech legal order
while analysing cases of sum payments. The next study offers readers
systematic and thorough qualifying and clarifying of the key questions of
the principle of prohibition of abuse of law in tort relations in the Slovak
and European legal systems. The fifth study presents, streamlines, anal-
yses in detail and clarifies the issues of regulation implemented in the
current Czech legislation on communication and notification of personal
data breaches pursuant to the General Data Protection Regulation. The
final, sixth study deals with a precise analysis and deep clarification of
the issues of telework as a form of work organization from the view of
the labour law of the Slovak Republic.

In relation to the release of the third issue of the seventh volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been success-
fully registered in the international scientific databases ERIH PLUS and
IndexCopernicus International and applied for registration in other in-
ternational scientific databases. At the same time, we would like to in-
form that till the date of the new issue, the journal’s websites had record-
ed a total of 132 countries of visits (in alphabetical order):

1. Afghanistan 45. Greece 89. Palestine

2. Albania 46. Guatemala 90. Panama

3. Algeria 47. Guinea 91. Paraguay

4. Angola 48. Honduras 92. Peru

5. Argentina 49. Hong Kong 93. Philippines
6. Armenia 50. Hungary 94. Poland

7. Australia 51. Iceland 95. Portugal

8. Austria 52. India 96. Puerto Rico
9. Azerbaijan 53. Indonesia 97. Romania

10. Bangladesh 54. Iran 98. Russia

11. Barbados 55.Iraq 99. Rwanda

12. Belarus 56. Ireland 100.Saudi Arabia
13. Belgium 57. Israel 101.Senegal

14. Benin 58. Italy 102.Serbia

15. Bolivia 59. Jamaica 103.Seychelles
16. Bosnia and Herzegovina 60. Japan 104.Singapore
17. Brazil 61. Kazakhstan 105.Sint Maarten
16 EDITORIAL
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18. Bulgaria 62. Kenya 106.Slovakia

19. Burkina Faso 63. Kosovo 107.Slovenia

20. Burundi 64. Kuwait 108.South Africa

21. Cambodia 65. Kyrgyzstan 109.South Korea

22. Cameroon 66. Latvia 110.Spain

23. Canada 67. Lebanon 111.Sudan

24. Chile 68. Libya 112.Sweden

25. China 69. Lithuania 113.Switzerland

26. Colombia 70. Luxembourg 114.Syria

27. Costa Rica 71. Macedonia 115.Taiwan

28. Cote d’Ivoire 72. Malaysia 116.Tanzania

29. Croatia 73. Malta 117.Thailand

30. Curagao 74. Mauritius 118.The Netherlands

31. Cyprus 75. Mexico 119.Togo

32. Czech Republic 76. Moldova 120.Trinidad and Tobago
33. Denmark 77. Mongolia 121.Tunisia

34. Dominica 78. Morocco 122.Turkey

35. Dominican Republic 79. Mozambique 123.Uganda

36. Ecuador 80. Myanmar 124.Ukraine

37. Egypt 81. Namibia 125.United Arab Emirates
38. Estonia 82. Nepal 126.United Kingdom

39. Fiji 83. New Zealand 127.United States of America
40. Finland 84. Nicaragua 128.Uruguay

41. France 85. Nigeria 129.Venezuela

42. Georgia 86. Norway 130.Vietnam

43. Germany 87. Oman 131.Zambia

44. Ghana 88. Pakistan 132.Zimbabwe

On the occasion of launching the third issue of the seventh volume of

the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
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and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal

SOCIETAS ET IURISPRUDENTIA before Issuing the Third Issue of the Seventh Vol-
ume

o I /520
Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-

RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, September 30, 2019
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Ineffectiveness of the Payment of Debt
under the Polish Law

Rafal Adamus

Abstract: The aim of the presented study is to answer the following ques-
tion: whether - according to the Polish law which is not lex concursus in the
case - the payment of debt if other required legal conditions are fulfilled
may be ineffective?

Key Words: Bankruptcy Law; Bankruptcy Law Act; Civil Code; Ineffective-
ness; Bankruptcy; Payment; Debtor; Creditor; Poland.

Ineffectiveness of the bankrupt’s deeds and the scope of lex
concursus

Article 7 Section 2 point m) of the Regulation (EU) 2015/848 of the Eu-
ropean Parliament and of the Council of 20 May 2015 on Insolvency Pro-
ceedings stipulates that the law of the State of the opening of proceedings
shall determine the conditions for the opening of those proceedings, their
conduct and their closure (lex concursus). In particular, it shall determine
the rules relating to the voidness, voidability or unenforceability of legal
acts detrimental to the general body of creditors.

Article 16 of the Regulation (EU) 2015/848 provides an exception of
the above-mentioned rule. Point m) of the Article 7 Section 2 shall not
apply where the person who benefited from an act detrimental to all the
creditors provides proof that: the act is subject to the law of a Member
State other than that of the State of the opening of proceedings; and the
law of that Member State does not allow any means of challenging that
act in the relevant case.

Ineffectiveness of the bankrupt’s activity

In the Polish bankruptcy law, there are adopted classic civil law institu-
tions which undergo numerous modifications to the general rules, due to
the purposes of bankruptcy procedures. Such institutions include tradi-
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tional civil construction of ineffectiveness? of the debtor’s deeds. The in-
effectiveness of the bankrupt’s activity belongs to the wide range of ef-
fects of the declaration of bankruptcy.2

In the Polish legal system, the court ruling on the declaration of
bankruptcy is of a constitutive nature. In the context of the construction
of the ineffectiveness of the bankrupt’s activities adopted by the Polish
legislator, it should be noted that some legal systems are known for the
construction of the so-called declaratory declaration of bankruptcy. In
this case, the court declaring bankruptcy determines the existence of the
debtor’s insolvency in the past. The court ruling shall state the date of
material bankruptcy, as a result of which the declaration of bankruptcy
has aretroactive effect from the date of the court’s decision and any
debtor’s actions performed after the stated date of insolvency are ineffec-
tive with respect to the bankruptcy estate by operation of law. The Polish
legal system, however, is based on a different assumption. The court rul-
ing on the declaration of bankruptcy is of a constitutive nature which
means that only those bankrupt’s activities concerning bankruptcy mass
that were effected after the declaration of bankruptcy are deprived of le-
gal force. However, because practical experience teaches that debtors
even before bankruptcy carry out activities that unjustifiably charge their
property, it is necessary to have legal instruments to protect creditors
against such acts of creditors who will receive their claims from the
bankruptcy estate.3

The ineffectiveness of the bankrupt’s deeds may arise a) by virtue of
law; b) by the constitutive judgment of the court; c) by the constitutive
ruling of the judge - commissioner.

-

See GUTOWSKI, M. Bezskutecznos¢ czynnosci prawnej. 1. wyd. Warszawa: C. H. Beck, 2013,
p. 149. ISBN 978-83-255-4810-0.

2 See F. Zedler in JAKUBECK]I, A. and F. ZEDLER. Prawo upadtosciowe i naprawcze: Komen-
tarz. 3. wyd. Warszawa: Wolters Kluwer, 2010, p. 34. ISBN 978-83-264-0653-9; GURGUL,
S. Prawo upadtosciowe i naprawcze: Komentarz. 7. wyd. Warszawa: C. H. Beck, 2010, p. 54.
ISBN 978-83-255-1183-8; and R. Adamus in WITOSZ, A. ed. et al. Prawo upadtosciowe
i naprawcze: Komentarz. 3. wyd. Warszawa: LexisNexis, 2010, p. 60. ISBN 978-83-7620-
445-1.

See ADAMUS, R. Prawo upadtosciowe: Komentarz. 2. wyd. Warszawa: C. H. Beck, 2019.
1263 p. ISBN 978-83-8158-022-9.

w
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Ineffectiveness regulated in the Polish Civil Code and the
Bankruptcy Law Act

There are two sources of ineffectiveness of the debtor’s deeds performed
before declaration of bankruptcy: Articles 127 - 135 of the Bankruptcy
and Rehabilitation Law Act from 28t February 2003 (hereinafter re-
ferred to as the “Bankruptcy Law Act”) and Articles 527 - 534 of the Civil
Code from 23rd April 1964 (hereinafter referred to as the “Civil Code”). If
a deed of a debtor is not ineffective on the basis of the Bankruptcy Law
Act, it can be considered ineffective on the provisions of the Civil Code.
The provisions of the Civil Code on actio Pauliana are complementary to
the regulations of the Bankruptcy Law Act. In some cases, a specific state
of affairs may exhaust both the premises of the regulations of the Bank-
ruptcy Law Act and the general principles of the Civil Code. However, it
should be emphasized that the provisions of the Civil Code, in accordance
of the Article 131 of the Bankruptcy Law Act, will apply only to those ac-
tivities that are not ineffective by virtue of law. A good illustration of the
above-stated theses is a fragment of the judgment of the Supreme Court
of the Republic of Poland of 3rd October 20074 which indicated that in the
Article 131 of the Bankruptcy Law Act has been established the principle
of subsidiary application of the provisions of the Articles 527 - 534 of the
Civil Code. The provisions on the ineffectiveness of the bankrupt’s deeds
are a special regulation in relation to the provisions on the actio Pauli-
ana, but this is not about the relationship lex specialis derogat legi gen-
erali, but about the complementarity of the norms.

There are a number of significant differences between the classic civ-
il construction of the ineffectiveness of the debtor’s activities regulated in
the Articles 527 - 534 of the Civil Code’ and the construction of the inef-
fectiveness of the bankrupt’s activities regulated in the Articles 127 - 135
of the Bankruptcy Law Act. These differences can be observed on several
stages. First of all, significant difference occurs in relation to the con-
struction of premises of the ineffectiveness of the debtor’s and the bank-

4 SeelV CSK 184/07, OSNC 2008, no. 12, item 142.

5 See M. Pyziak-Szafnicka in OLEJNICZAK, A. ed. et al. System prawa prywatnego: Tom 6:
Prawo zobowigzan - czes¢ ogdlna. 1. wyd. Warszawa: C. H. Beck; Instytut Nauk Prawnych
Polskiej Akademii Nauk, 2009, p. 1281. ISBN 978-83-255-0155-6; and M. Sychowicz in
BIENIEK, G. ed. et al. Komentarz do Kodeksu cywilnego: Ksiega trzecia: Zobowiqzania:
Tom 1.7.wyd. Warszawa: LexisNexis, 2007. 698 p. ISBN 83-7334-644-9.
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rupt’s activities.6 Secondly, there is a serious difference with regard to
the mechanism of ineffectiveness of the activity.” Thirdly, the results of
the ineffectiveness of the debtor’s activities and the ineffectiveness of the
bankrupt’s activities are different.8 Finally, there are different rules for
pursuing claims for ineffectiveness of the debtor’s actions and for ineffec-
tiveness of the bankrupt’s deeds.

The provisions on the ineffectiveness of a bankrupt’s activity in rela-
tion to the bankruptcy estate (Articles 127 - 135 of the Bankruptcy Law
Act) are intended, in the assumption, to protect the bankrupt’s estate and
thus the bankrupt’s creditors. Practical experience confirms that debt-
ors - in the face of an imminent bankruptcy - often take steps to dispose
of their property and do not satisfy creditors equally. As a consequence, it
may turn out that some of the bankrupt’s activities may lead to privileges
of some chosen persons. Therefore, the Bankruptcy Law Act adopts the
construction of an ex-post adjustment of certain activities of the debtor

6 See BABIARZ-MIKULSKA, K. Bezskuteczno$¢ czynno$ci upadtego w stosunku do masy
upadtosci w Swielte przepiséw ustawy - Prawo upadtoSciowe i naprawcze: (proba usys-
tematyzowania i analizy przestanek). Przeglgd Sqdowy. 2004, vol. 14, nr 7/8, p. 113. ISSN
0867-7255; ZEDLER, F. Prawo upadtosciowe i naprawcze w zarysie. 1. wyd. Krakéw: Zaka-
mycze, 2004, p. 102. ISBN 83-7444-065-1; LEWANDOWSK], R. and P. WOLOWSKI. Prawo
upadtosciowe i naprawcze. 1. wyd. Warszawa: C. H. Beck, 2011, p. 128. ISBN 978-83-255-
2563-7; PODEL, W. and M. OLSZEWSKA. Upadtos¢ w praktyce: Komentarz, orzecznictwo,
pismiennictwo, wzory, przyktady, przepisy. 1.wyd. Warszawa: Difin, 2012, p. 167. ISBN
978-83-7641-678-6; CZECH, T. Bezskutecznos$¢ zabezpieczenia rzeczowego na podstawie
art. 130 prawa upadtos$ciowego i naprawczego. Monitor Prawa Bankowego. 2011, vol. 2,
nr 9, p. 69. ISSN 2081-9021; ADAMUS, R. Bezskuteczno$¢ i zaskarzanie czynnosci upadte-
go w Prawie upadto$ciowym i naprawczym. In: A. WITOSZ, ed. Instytucje prawa upadtos-
ciowego i naprawczego. 1. wyd. Katowice: Wydawnictwo Uniwersytetu Slaskiego, 2006,
p. 70 and following. ISBN 83-226-1575-2; and ADAMUS, R. Bezskutecznos¢ i zaskarzanie
czynnosci upadtego: Komentarz. 1. wyd. Warszawa: C. H. Beck, 2010, p. 24. ISBN 978-83-
255-1200-2.

See KORZONEK, J. Prawo upadtosciowe i Prawo o postepowaniu uktadowem: Komentarz:
Przepisy wprowadzajqce, przepisy wykonawcze, ustawy dodatkowe. 1. wyd. Wroctaw: Bu-
daco, 1992 [reprint], pp. 221-222; ADAMUS, R. Dochodzenie roszczen z tytutu czynnosci
upadtego bezskutecznych z mocy prawa. Monitor Prawniczy. 2011, vol. 19, nr 16, p. 859.
ISSN 1230-6509; and ALLERHAND, M. Prawo upadtosciowe: Postepowanie uktadowe: Or-
zecznictwo sqdow polskich z lat 1936 - 1998: Wzory pism w postepowaniu upadtosciowym:
Przepisy wykonawcze izwiqgzkowe: Skorowidz: Komentarz. 1.wyd. Bielsko-Biata: Park,
1998, p. 213. ISBN 83-87056-33-2.

See GNIEWEK, E. Sprzedaz nieruchomosci przez syndyka masy upadtos$ci w toku postepo-
wania upadto$ciowego w razie bezskutecznosci wzglednej wcze$niejszego rozporzadze-
nia przez upadtego. In: L. OGIEGLO, W. POPIOLEK and M. SZPUNAR, eds. Rozprawy praw-
nicze: Ksiega pamigtkowa Profesora Maksymiliana Pazdana. 1. wyd. Krakdéw: Zakamycze,
2005, p. 961. ISBN 83-7444-148-8.
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in the event of the bankruptcy being declared. Some activities of the
debtor - if bankruptcy has not been declared - could be effective. The de-
sign of the ineffectiveness of the bankrupt’s deeds is, therefore, one of the
instruments to improve the situation of all creditors as aresult of the
bankruptcy of their debtor. The construction of the ineffectiveness of the
bankrupt operation, at the same time, gives the debtor some freedom of
action in legal transactions before the declaration of bankruptcy.?

In the literature, the institute of the ineffectiveness of bankruptcy is
aptly treated as an instrument to implement the debt collection function
of the Bankruptcy Law Act.10

Premises of the ineffectiveness of the debtor’s activities under the
Civil Code are included in a more synthetic way than it is made in the
Bankruptcy Law Act. In general, the legislator in the Civil Code refers to
the “act performed to the detriment of the creditors” (Article 527 of the
Civil Code). In the Bankruptcy Law Act, the regulation of ineffective oper-
ations is, in principle, more dispersed. For example, the ineffectiveness
refers to free-of-charge activities, payment or securement of a debt not
due yet to be paid, activities between related entities, free-of-charge se-
curity of someone else’s personal debt, payment of rent or lease in ad-
vance, remuneration for the work of the bankrupt’s representative high-
er than the average remuneration, etc. The ineffectiveness of the debtor’s
activities regulated in the Civil Code is based primarily on the premise of
the action with the detriment of the creditors, expressed directly in the
text. Acting against the detriment of the creditors is the main reason for
tying negative effects to the debtor’s activity. Meanwhile, the Bankruptcy
Law Act does not form a legal fact of the creditors’ injury in the content of
its provisions. The complementary relationship between the construction
of the ineffectiveness in the Civil Code and in the Bankruptcy Law Act al-
lows for comprehensive protection of the creditors if some bankrupt’s
activity falls outside the type of activities indicated in the Bankruptcy
Law Act or falls out the protection period (the protection period is, for

©

See JASINSKA, M. Nowe oblicze skargi pauliafiskiej. Fenix.pl. 2012, vol. 3, nr 4, p. 4. ISSN
2082-3398; and JASINSKA, M. Skarga pauliariska: Ochrona wierzyciela w razie niewypta-
calnosci dtuznika: Komentarz do art. 527 - 534 KC i przepiséw powiqzanych (KRO, PrUpN,
KPC, KK). 2. wyd. Warszawa: C. H. Beck, 2015, p. 287. ISBN 978-83-255-6953-2.

10 See KUZNIK, M. Umowy powodujace przelew wierzytelnosci a bezskuteczno$é¢ czynnosci
upadtego z mocy prawa. In: A. WITOSZ, ed. Instytucje prawa upadtosciowego i naprawcze-
go: Tom 2. 1. wyd. Katowice: Wydawnictwo Uniwersytetu Slaskiego, 2008, p. 111. ISBN
978-83-226-1736-6.
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example, “six months before the date of filing the bankruptcy petition”
and the activity had been carried out earlier).

It should be pointed out that on the basis of the Civil Code, the issue
of the knowledge (state of consciousness) of a third party is important
for acting to the detriment of the creditors (for example, on the Articles
527 § 1, 528, 530 of the Civil Code). In the case of the Bankruptcy Law
Act, however, the issue of the knowledge of a third party is of a vestigial
character and refers to the knowledge of “grounds for declaring bank-
ruptcy” (Article 127 Section 3 of the Bankruptcy Law Act).

The Bankruptcy Law Act states that the bankrupt’s activity is ineffec-
tive against the bankruptcy estate. Undoubtedly, the editorial abbrevia-
tion was used here. The debtor’s action is ineffective with respect to the
creditors and, therefore, the right-holder. The bankruptcy estate is not
a legal entity. The mass of bankruptcy is the estate of the bankrupt which
is created on the date of declaration of bankruptcy (since 0.00 hour on
the day on which the bankruptcy was declared) and acquired during the
bankruptcy proceedings. Therefore, the mass of bankruptcy should not
be seen in the rank of a legal entity that can be a party to legal relations,
but only in the rank of the subject of legal relations. In other words, an
act that is ineffective against the bankruptcy estate is ineffective for the
creditors. According to the Article 189 of the Bankruptcy Law Act, a cred-
itor in the meaning of the Bankruptcy Law Act is everybody who is enti-
tled to satisfy from the bankruptcy estate, even if the claim did not re-
quire notification. The concept of a creditor under the Bankruptcy Law
Act is not the same as the creditor’s concept under the civil law. The cred-
itor on the basis of the Bankruptcy Law Act could be, for example, a cred-
itor in respect of tax arrears.

Ineffectiveness and the invalidity of a legal transaction

The construction of the ineffectiveness of the bankrupt’s activity differs
from the construction of the invalidity of the legal act (Article 58 § 1 and
§ 2 of the Civil Code). A legal act is invalid in the case of (a) the conflict of
the legal action with the law; (b) the purpose of the legal act to circum-
vent the law; (c) the contradiction of the activities with the rules of social
coexistence.!! In the judgment of the Court of Appeal in Krakow of 16th

11 See GUTOWSKI, M. Bezskutecznos¢ czynnosci prawnej. 1. wyd. Warszawa: C. H. Beck, 2013,
p. 41.ISBN 978-83-255-4810-0.
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January 2015,12 it was raised that annulment is the most severe sanction
of a defective legal act, whereas construction of the ineffectiveness of
arelative legal act is that which protects a person whose satisfaction of
claims has been excluded by carrying out alegal action with a person
who is not the owner of the thing. Such an action is, therefore, important
because ineffectiveness is a sanction not so much due to an irregularity
inherent in the legal act itself, which is the essence of absolute invalidity,
but due to the intentions of people who took the action. Recognition of an
activity as ineffective is determined by the conditions and circumstances
in which the action was taken, not the irregularities inherent in it. There-
fore, it is a sanction because the legal act was concluded in a specific situ-
ation, and not for the reason of the sanction of nullity that it was wrong
and did not meet the conditions (premises) of regularity. The effect of the
invalidation is that the party who received the benefit should issue the
benefit in kind, and if it was not possible, then it is obliged to return its
value (Article 410 of the Civil Code - condictio sine causa).l3 The effect of
the ineffectiveness of legal action in the area of the Bankruptcy Law Act is
that “what is lost or not entered into by the bankruptcy estate is trans-
ferred to the bankruptcy estate, and when the transfer in nature is im-
possible, the equivalent in money should be paid to the bankruptcy es-
tate” (Article 134 Section 1 of the Bankruptcy Law Act). In turn, the so-
called “counter-performance” of a third party (and, in principle, the dona-
tion made by a third party) shall be reimbursed to the person if it is in
the mass of bankruptcy separately from other property or if the mass is
enriched. If the benefit is not refundable, the third party may claim
a claim in the bankruptcy proceedings (Article 134 Section 2 of the Bank-
ruptcy Law Act). It can be argued that the scheme of the construction of
the effects of the nullity and the ineffectiveness of a legal act in the area
of the Bankruptcy Law Act is similar.l# It should be further emphasized
that an absolutely invalid legal act is null and void from the moment it
was made; each court should automatically consider the state of nullity of
the legal action. In the case of the ineffectiveness, the situation is slightly
different.

12See I ACa 1493/14.

13 See P. Mostowik in OLEJNICZAK, A. ed. et al. System prawa prywatnego: Tom 6: Prawo zo-
bowiqzan - czes¢ ogdlna. 1. wyd. Warszawa: C. H. Beck; Instytut Nauk Prawnych Polskiej
Akademii Nauk, 2009, p. 308. ISBN 978-83-255-0155-6.

14See ADAMUS, R. Kilka uwag o zasadzie pierwszenstwa zaspokojenia wierzyciela na pod-
stawie art. 532 KC. Monitor Prawniczy. 2013, vol. 21, nr 15, p. 799. ISSN 1230-6509.
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Subject of ineffectiveness

Under the regulation of the Article 527 of the Civil Code, the subject of
effectiveness is a legal action of the debtor. The legislator uses the term
“legal action”. The main content of the legal action is the statement of the
will. It is rather a common opinion of the Polish doctrine.1s

As arule, under the Bankruptcy Law Act, the subject of ineffective-
ness are legal actions of the bankrupt (unilateral, bilateral or multilat-
eral). Ineffectiveness does not apply to the bankrupt’s factual acts or
torts.1¢ However, ineffectiveness may concern other phenomena than the
bankrupt’s activities. Protection of the bankruptcy estate by using the
construction of ineffectiveness is associated not only with the ineffec-
tiveness of the bankrupt’s deeds, but also with the ineffectiveness of the
other legal events, such as the effects of a court judgment (Article 125
Section 1 of the Bankruptcy Law Act). In the verdict of the Krakow Court
of Appeal of 8t May 2015,17 it was aptly assumed that “the settlement
constitutes a legal relationship and such a settlement may be the subject
of a Pauliana complaint, even if it results in a material benefit in kind to
replace of monetary obligation (datio in solutum).” In the resolution of
the Supreme Court of the Republic of Poland of 8th October 2015,18 it was
indicated that “the subject of the action specified in the Article 527 § 1 of
the Civil Code may be the debtor’s procedural act in the form of a consent
expressed in the proceedings for the abolition of the co-ownership of
common property for granting property to the other co-owner without
being equivalent to him/her.”

Ineffectiveness may refer to the activities that may include all assets
of the bankrupt (material things, rights, etc.), and even a conglomerate of
rights and obligations (the enterprise, organized part of the enterprise,
etc.). However, if the act of the bankrupt has the object or right excluded

15 See J. Naczynska in HABDAS, M. and M. FRAS, eds. et al. Kodeks cywilny: Komentarz:
Tom III: Zobowigzania: Czes¢ ogdlna (art. 353 - 534). 1. wyd. Warszawa: Wolters Kluwer,
2018, p. 1134. ISBN 978-83-8124-068-0; and P. Machnikowski in GNIEWEK, E. ed. et al.
Kodeks cywilny: Komentarz. 4. wyd. Warszawa: C. H. Beck, 2011, p. 967. ISBN 978-83-255-
1942-1.

16 See MACHOWSKA, A. Ochrona wierzycieli przed skutkami niekorzystnych rozporzadzen
majatkiem przez dtuznika i upadtego w kontekscie niewaznosci i bezskutecznosci czyn-
nosci prawnych upadtego. Problemy praktyki sadowej. Fenix.pl. 2013, vol. 4, nr 2, p. 6.
ISSN 2082-3398.

17See ] ACa 271/15.

18 See [11 CZP 56/15.
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from the market (res extra commercium), then such activity will be inva-
lid (Article 58 of the Civil Code), and not ineffective.

The law does not indicate in which order debts to many creditors
should be paid by the debtor. The Civil Code introduces the conflict-of-
law rules regarding the method of making payments to the same creditor
(Article 451 of the Civil Code). The general assumption is the following:
the debtor should settle all his/her obligations as soon as they become
due. If the debtor has the ability to settle all his/her financial obligations,
the order of their payment is in principle irrelevant. The problem arises
when the debtor’s funds are insufficient to cover existing liabilities (both
matured and non-matured). However, in this case, if the debtor manages
his/her own assets, the legislator does not introduce a general hierarchy
of liabilities, as in the case of enforcement (Article 1025 of the Code of
Civil Procedure) or the state of liquidation of the debtor (Article 342 of
the Bankruptcy Law Act). The subject of the complaint - actio Pauliana -
may be debtor’s behaviour formally permitted by law (performance of an
obligation). However, in some circumstances, a formally admitted behav-
iour may be subject to a negative assessment from the point of view of
other provisions: offense regulations in the matter of favouring a creditor
or provisions on actions with creditors’ injury.

Ineffective by law is the payment of a non-due debt if it was made by
the bankrupt within six months before the date of filing for bankruptcy
(Article 127 Section 3 sentence 1 of the Bankruptcy Law Act).1?

The Supreme Court of the Republic of Poland in its judgment of 13t
April 201720 stressed that the ratio legis of the regulation of the Article
127 Section 3 of the Bankruptcy Law Act is the protection of all creditors
against the depletion of the bankruptcy estate in the form of selective sat-
isfaction of some creditors. If on the forefront of bankruptcy the debtor
makes the payment in advance, even before the maturity date, the situa-
tion is suspicious. Ratio legis determines the interpretation of alegal
norm. In the Polish Supreme Court’s jurisprudence, the tendency was to
consider all actions equivalent to payment in cash and resulting in re-
demption of liabilities for the repayment of an unpaid cash payment
(with an effect in the form of ineffectiveness against the bankruptcy es-

19 As to the problem of the legal nature of the performance of the obligation, see SZEJNA, S.
Charakter prawny wykonania zobowigzania. Parstwo i Prawo. 2010, vol. 65, nr 12, p. 79.
ISSN 0031-0980.

20 See 111 CSK 125/16.
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tate ex lege). The same applies to the use of legal structures on the fore-
land of bankruptcy in the form of a contract for a third party (Article 393
of the Civil Code) or adebt transfer (Article 921[4] of the Civil Code),
thus reducing the value of the future bankruptcy estate.

The judgements of the Supreme Court of the Republic of Poland also
expressed the view that the sanction of ineffectiveness of alegal action
may also refer to alegal act consisting in the performance of an obliga-
tion by a bankrupt under a contract for the benefit of a third party. This
position should also be referred to in the case of payment. As the Su-
preme Court of the Republic of Poland puts in its judgment of 13t April
2017, Il CSK 125/16, “the ineffectiveness of the act of repaying non-due
debt through the use of a contract for a third party (Article 393 of the
Civil Code) or the remittance (Articles 921[1] and 921[4] of the Civil
Code) cannot take place only within the payment relationship (trans-
ferred - recipient of the transfer), but must take into account the ratio of
coverage (transferor - transferred), explaining that it is ready to provide
the recipient of the transfer, wanting to release the debt against the
transferor and the currency ratio the content of which is the debt of the
transferor to the recipient of the transfer and the intention to make
a transfer to the recipient of the transfer to release the transferor from
the obligation [...].”

It is rather accepted that payment of a monetary debt is alegal ac-
tion.?!

There are several theories about the nature of the performance of
the commitment.22 The contractual theory assumes that performance of
the obligation is a separate legal act, consisting in a declaration of the
both parties’ will - the debtor and the creditor. The argument for this
theory is the fact that often to achieve the effect of remitting the obliga-

21See T. Wisniewski in BIENIEK, G. ed. et al. Komentarz do Kodeksu cywilnego: Ksiega trze-
cia: Zobowiqzania: Tom 1. 2. wyd. Warszawa: LexisNexis, 1999, p. 49. ISBN 83-219-1028-
9; and ruling of the Supreme Court of the Republic of Poland of 3. 4. 1992, [ PZP 19/92,
OSNCP 1992, no. 9, item 166. Contrary, see judgment of the Supreme Court of the Repub-
lic of Poland of 23. 4. 1976, 111 CRN 46/76, OSPiKA 1977, no. 2, item 29.

22See SZPUNAR, A. Charakter prawny wykonania zobowigzania. Rejent. 1998, vol. 8, nr 5,
p. 11. ISSN 1230-669X; T. Dybowski in RADWANSKI, Z. ed. System prawa cywilnego:
Tom III: Czes¢ 1: Prawo zobowiqzan: Czes¢ ogdlna. Wroctaw: Ossolineum, 1981, p.77.
ISBN 83-04-00741-X; SERDA, W. Nienalezne swiadczenie. 1. wyd. Warszawa: Panstwowe
Wydawnictwo Naukowe, 1988, p. 20. ISBN 83-01-07962-2; and ENNECCERUS, L. and H.
LEHMANN. Lehrbuch des biirgerlichen Rechts: Band Il: Recht der Schuldverhdltnisse.
15. Aufl. Tiibingen: Mohr Siebeck, 1958, p. 249.
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tion is not enough to actually fulfil the benefit. It is possible to conclude
an agreement on the performance of an obligation implicitly.23

The limited contractual theory consists in the fact that if the service
takes the form of a legal act, a compliant agreement of the parties, even if
implied, is necessary to perform the obligation. The performance is not
a separate legal act.24

The theory of a real benefit assumes that performance of the obliga-
tion only serves to fulfil the obligation of the debtor. Additional debtor
and creditor agreements taking the form of a legal transaction are not re-
quired to perform the obligation. The commitment will be made if the
creditor has the right to accept the benefit.25 According to the theory of
areal benefit, there is no need to look for the will to perform the service.
All accidents of performance of the obligation obtain a uniform character.
The adoption of this theory also removes the problem related to the
search for the creditor’s will to accept the benefit. The objective elements
determine whether the commitment was made. The fulfilment of the ob-
ligation assumes the nature of a factual activity. It is not possible to give
one answer to the question what effect the various irregularities have on
the remission of the obligation when fulfilling the service. If it takes the
form of a contract (transfer of ownership), it is necessary to meet the
general requirements of alegal transaction. Therefore, these conditions
do not have to be fulfilled if the performance of the obligation does not
take the nature of a legal transaction.

According to Professor Adam Szpunar, in contemporary legislation
there is a tendency in determining the conditions for the performance in
the objective manner. It is, therefore, unnecessary to have the debtor’s
will in performing his/her performance. The matter of knowledge and
the will to accept the benefit by the creditor is of little importance. In
amass society, the payment from hand to hand becomes a phenomenon
quite unique. It is connected with the development of modern forms of

23 See ZOLL, F. Zobowiqzania w zarysie: Wedtug polskiego Kodeksu zobowigzan. 2. wyd. War-
szawa: Gebethner i Wolff, 1948, p. 7; and SZPUNAR, A. Charakter prawny wykonania zo-
bowigzania. Rejent. 1998, vol. 8, nr 5, p. 14. ISSN 1230-669X.

24 See SERDA, W. Nienalezne swiadczenie. 1. wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1988, p.21. ISBN 83-01-07962-2; and FIKENTSCHER, W. Schuldrecht. 7. neu
bearb. Aufl. Berlin; New York: De Gruyter, 1985, p. 157. ISBN 3-11-007158-4.

25 See HECK, Ph. Grundriss des Schuldrechts. 1. Aufl. Tiibingen: Mohr Siebeck, 1929, p. 169;
and LARENZ, K. Lehrbuch des Schuldrechts: 1. Band: Allgemeiner Teil. 9. Aufl. Miinchen: C.
H. Beck, 1968, p. 160.
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payment. The agreement of the creditor and the debtor parties becomes
afiction, and even proponents of the contractual theory admit that
statements of the parties’ will may be made implicitly. The case is even
more obvious when it comes to the performance of obligations relating to
the provision of services. The provision often takes the form of alegal
transaction. The form of the benefit that should take shape should not
determine the legal nature of the performance of the obligation. The per-
formance of an obligation means that the debtor has fulfilled his/her
task.26

In the opinion of Stawomir Szejna, the provisions of the Civil Code do
not determine the uniform nature of the performance of the obligation.
Therefore, the general rule that performing obligations is always a factu-
al act or alegal act, or even a contract cannot be accepted. Each time, the
legal nature of the enforcement activity should be examined on the basis
of the content of a specific obligation.2?

Conclusions

As arule, payment of a monetary debt performed by the debtor can be
considered as alegal action in the meaning of the Article 527 of the
Polish Civil Code. Such a payment can be treated as a legal phenomenon
including statement of the will of the debtor (it depends on particular
circumstances of the case). The Polish Civil Code does not exclude pay-
ment of the debt as a subject of actio Pauliana. It is important to stress
that payment of an undue debt is an ineffective deed of the bankrupt un-
der the clear provisions of the Article 127 Section 3 of the Bankruptcy
Law Act.
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Theft of Cultural Property in the Context
of the Polish Criminal Law?

Katarzyna Banasik

Abstract: The aim of this paper is to examine whether the Republic of Po-
land guarantees cultural property appropriate protection against theft un-
der the criminal law. The author begins by analysing the 1972 Paris Con-
vention Concerning the Protection of World Cultural and Natural Heritage
and presenting the relevant regulations. In the next part of the paper, she
analyses the legal grounds for classifying cultural property theft as a felony
or a misdemeanour. Moreover, the author explains the term “cultural prop-
erty” and its relationship with the term “cultural relic”, She also provides an
exhaustive analysis of two particular elements of this category of theft:
“property of considerable value” and “property of significant cultural val-
ue”. She concludes by assessing the current state of the Polish criminal law
from the perspective of the protection of cultural property against theft.

Key Words: Criminal Law; Cultural Property; Property of Significant Cul-
tural Value; Cultural Relics; Theft as a Felony; Theft as a Misdemeanour;
the 1972 Paris Convention Concerning the Protection of World Cultural and
Natural Heritage; Poland.

Introduction

Cultural property has value for the entire international community and
not only the state in which it is located. Criminal acts committed against
cultural property are international in character. It may happen that the
theft of a cultural property in one state was ordered by citizens of anoth-
er state. The protection provided for cultural property under the criminal
law is an important and still relevant topic. One of the more frequent
crimes committed against cultural property is theft. Guaranteeing cultur-
al property protection against theft by means of appropriate provisions
in the criminal law is in the interest not only of individual states, but of
the entire international community.

1 The research was co-financed with funds earmarked for financing of the statutory activi-
ties of the Faculty of Law, Administration and International Relations at the Andrzej Frycz
Modrzewski Krakow University, research task no. WPAiSM/DS/22/2018-KON.
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Poland is a party to the 1972 Paris Convention Concerning the Pro-
tection of World Cultural and Natural Heritage (hereinafter referred to as
the “Convention”). Poland ratified this Convention on 6 May 1976,2
thereby committing itself to guaranteeing protection of its cultural and
natural heritage. Cultural heritage is defined in the Article 1 of the Con-
vention as follows: “monuments: architectural works, works of monu-
mental sculpture and painting, elements or structures of an archaeologi-
cal nature, inscriptions, cave dwellings and combinations of features
which are of outstanding universal value from the point of view of histo-
ry, art or science; groups of buildings: groups of separate or connected
buildings which, because of their architecture, their homogeneity or their
place in the landscape, are of outstanding universal value from the point
of view of history, art or science; sites: works of man or the combined
works of nature and man, and areas including archaeological sites which
are of outstanding universal value from the historical, aesthetic, ethno-
logical or anthropological point of view”. Natural heritage is defined in
the Article 2 of the Convention as follows: “natural features consisting of
physical and biological formations or groups of such formations which
are of outstanding universal value from the aesthetic or scientific point of
view; geological and physiographical formations and precisely delineated
areas which constitute the habitat of threatened species of animals and
plants of outstanding universal value from the point of view of science or
conservation; natural sites or precisely delineated natural areas of out-
standing universal value from the point of view of science, conservation
or natural beauty”.

The obligations of each State Party to the Convention are set out in
the Articles 4 - 6 of the Convention. They include the obligation to take
appropriate legal measures necessary to protect its heritage (Article 5
states: “To ensure that effective and active measures are taken for the
protection, conservation and presentation of the cultural and natural her-
itage situated on its territory, each State Party to this Convention shall
endeavour, in so far as possible and as appropriate for each country: [...]
d) to take the appropriate legal, scientific, technical, administrative and
financial measures necessary for the identification, protection, conserva-
tion, presentation and rehabilitation of this heritage; [...].”). Bearing in
mind the topic of this paper, it should be stressed that moveable things

2 See The Convention Concerning the Protection of the World Cultural and Natural Heritage
[1976]. Journal of Laws, no. 32, item 190, appendix.
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are also classified as cultural heritage. Things such as, for example, sculp-
tures or paintings may be the subject of theft.

Discussion

In the case of Poland, the legal protection provided for cultural property
is regulated mainly by the Protection and Preservation of Cultural Relics
Act of 2003.3 This statute does not employ the terms “cultural heritage”
and “cultural property”, but does define the term “cultural relic”. Accord-
ing to its Article 3 (1), a cultural relic is an “immovable or movable thing,
its parts or units, being man’s work or connected with his/her activity
and constituting a testimony of a past epoch or event, the protection of
which lies in the public interest in view of its historical, scientific or artis-
tic value”. This statute also classifies certain acts committed against cul-
tural relics as either felonies or misdemeanours, such as, for instance, the
destruction or damaging of a cultural relic (Chapter 11, Articles 108 -
120). However, theft is not included among them. In the case of theft, the
general provisions apply, i.e. the provisions of the Penal Code and the
Code of Misdemeanours. Hence, the protection provided for cultural
property in Poland under the criminal law comprises the provisions of
the Protection and Preservation of Cultural Relics Act, the Penal Code and
the Code of Misdemeanours. In the case of cultural property theft, the ap-
propriate category of criminal offence should be sought either in the Pe-
nal Code or in the Code of Misdemeanours.

Under the Polish criminal law, theft is treated as a “hybrid” crime.
This means that theft can be either a felony or a misdemeanour, depend-
ing on the value of the thing stolen. The boundary between those types of
theft that are categorised as afelony and those deemed to be misde-
meanour is determined by the Code of Misdemeanours.* Article 119 § 1
of the Code of Misdemeanours states: “Whoever steals or appropriates
someone else’s moveable thing, if its value does not exceed PLN 500,
shall be subject to detention, deprivation of liberty or a fine”. Thus, theft
of a moveable thing with a value of up to PLN 500 is a misdemeanour.
Theft of a moveable thing with avalue exceeding PLN 500 is deemed
a felony.

3 See The Protection and Preservation of Cultural Relics Act of 23 July 2003 [2003]. Journal of
Laws, no. 162, item 1568, as amended.

4 See Statute of 20 May 1971 - The Code of Misdemeanours [1971]. Journal of Laws, no. 12,
item 114, as amended.
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It is important to note that in Poland there is an essential difference
between the status of a person convicted of a felony and that of a person
convicted of a misdemeanour. The conviction of a felony usually involves
social condemnation, while the conviction of a misdemeanour does not
entail such condemnation. Of course, social condemnation also depends
on the nature of the prohibited act and its mental element. It should be
pointed out here that in Poland felonies and misdemeanours are tradi-
tionally treated as separate and different categories of prohibited acts.
However, the basic difference between them lies in the degree of social
harm caused by the act. In the case of theft, it is very significant whether
the perpetrator is convicted of a felony or a misdemeanour, not only in
view of the severity of the imposed penalty, but also because of the dif-
ferent waiting periods for the expunction of a conviction. The waiting pe-
riod for the expunction of a conviction of theft as a felony is obviously
much longer than the waiting period for the expunction of a conviction of
theft as a misdemeanour. The problem consists not only in the stigma of
a conviction attached to a perpetrator until the moment of the expunc-
tion, but also in the real day-to-day obstacles to getting a job. One conse-
quence of a conviction for an intentional felony is that the accused is le-
gally barred from performing many professions or functions or from
holding many positions (the formal requirements - including a legal ob-
stacle in the form of a conviction for a kind of felony, depending some-
times on the mode of prosecution of this felony - are specified in the reg-
ulations governing a particular profession, function or position). On the
other hand, a conviction in the case of an intentional misdemeanour does
not constitute a formal obstacle to performing important functions or
high positions or professions of public trust. The above-mentioned also,
of course, applies to a perpetrator convicted of cultural property theft. In
abstracto, classifying the theft of a particular cultural property as a mis-
demeanour implies that the latter is afforded less protection under the
criminal law.

At this juncture, an analysis of cultural property theft is necessary,
beginning with the question of whether such theft should be categorised
as a felony. If a given theft of cultural property cannot be recognised as
a felony, then it may be categorised as a misdemeanour. A few categories
of theft are recognised as felonies under the Polish law: basic theft, privi-
leged theft in the form of a minor felony and certain qualified categories
of theft. In this paper, we will analyse basic theft of cultural property, i.e.
theft without, for example, the use of force. In the case of this category of
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theft, definitions of basic theft stated in the Article 278 § 1 of the Penal
Code5 and of qualified types of theft specified in the Article 294 § 1 and 2
of the Penal Code come into play. The basic provision in the Penal Code
criminalizing theft reads as follows: “Who, with the purpose of appropri-
ating, takes someone else’s movable thing, is liable to imprisonment for
a period of between 3 months and 5 years” (Article 278 § 1). Article 294
of the Penal Code provides for two qualifying elements of theft: “§ 1:
Whoever commits the felony specified in the Article 278 § 1 or § 2, Arti-
cle284 §1 or § 2, Article 285 § 1, Article 286 § 1, Article 287 § 1, Arti-
cle 288 § 1 or § 3 or in the Article 291 § 1, with regard to property of con-
siderable value is liable to imprisonment for a period of between 1 year
and 10 years; § 2: The same punishment shall be imposed on a perpetra-
tor who commits the felony specified in § 1, with regard to property of
significant cultural value”. In this way, Article 294 of the Penal Code cre-
ates two categories of qualified theft as felonies. From the provisions cit-
ed above, it follows expressis verbis that the felony of qualified theft is
punishable by a more severe penalty than the felony of basic theft.

The above-mentioned definitions also clearly indicate that a cultural
relic can be either a moveable thing or an immoveable thing. Both mova-
ble things and immoveable things can form part of a cultural heritage.
However, only a moveable thing can be an object of theft, since it is not
possible to take away an immoveable thing. Article 278 § 1 of the Penal
Code clearly penalizes the taking-away of a moveable thing. Article 294
§ 1 of the Penal Code refers to “property of considerable value”. “Proper-
ty” is a general term which also includes movable things. The interest
protected by these provisions is property. The Penal Code includes a def-
inition of “property of considerable value” in the Article 115 § 5: “A prop-
erty of considerable value means a property the value of which at the
time of the commission of a prohibited act exceeds PLN 200 000”. Hence,
the theft of a moveable thing with a value exceeding PLN 200 000 is pun-
ishable by the penalty specified in the Article 294 § 1 of the Penal Code,
i.e. the penalty of imprisonment for aperiod of between 1year and
10 years. The theft of a moveable thing with a value exceeding PLN 500,
but not more than PLN 200 000 is punishable by the penalty specified in
the Article 278 § 1 of the Penal Code, i.e. the penalty of imprisonment for
a period of between 3 months and 5 years. If a stolen thing has a value of
PLN 500 or less, the perpetrator is deemed to have committed the mis-

5 See Statute of 6 June 1997 - The Penal Code [1997]. Journal of Laws, no. 88, item 553, as
amended.
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demeanour specified in the Article 119 § 1 of the Code of Misdemeanours
and is punishable by a period of detention (for a period of between 5
days and 30 days according to the Article 19 of the Code of Misdemean-
ours), a deprivation of liberty or a fine. The material value of a thing is
the only criterion used to distinguish between the above-stated provi-
sions. Thus, criminal responsibility for a theft of cultural property would
depend exclusively on the material value of a particular cultural property
unless the Polish Penal Code did not include Article 294 § 2 which intro-
duces the term “property of significant cultural value”. The interpretation
of this term gives rise to many controversies.

It should also be mentioned that the Polish law includes a variety of
terms regarding cultural property. This results in terminological chaos.
The Constitution of the Republic of Poland® provides two terms: “cultural
heritage” (Article 5) and “cultural property” (Articles 6 and 73). The pro-
visions in the Penal Code dealing with felonies against property contain
the terms “property of significant cultural value” (Article 294 § 2) and
“a thing having significant cultural value” (Article 295 § 1), while the
chapter entitled “Crimes against Peace, Humanity and War Crimes” fea-
tures the term “cultural property” (Articles 125 §1 and 126 § 2). The
Protection and Preservation of Cultural Relics Act of 2003 currently in
force does not make use of the term “cultural property”. The previously
applicable statute, i.e. the Protection of Cultural Property Act of 1962,
defined “cultural property” in the Article 2 in the following way: “Cultural
property in the meaning of the statute is anything, whether movable or
immovable, whether old or contemporary, which has significance for cul-
tural heritage and development in view of its historical, scientific or artis-
tic value”. It is important to note that the term “cultural property” was
introduced into the Polish law by following the ratification® of the Hague
Convention for the Protection of Cultural Property in the Event of Armed
Conflict of 1954. Article 1 of the above-stated Convention contains the
following definition of cultural property: “For the purposes of the present
Convention, the term ‘cultural property’ shall cover, irrespective of origin

6 See The Constitution of the Republic of Poland of 2 April 1997 [1997]. Journal of Laws,
no. 78, item 483, as amended.

7 See The Protection of Cultural Property Act of 15 February 1962 [1962]. Journal of Laws,
no. 10, item 48, as amended.

Poland ratified the Hague Convention for the Protection of Cultural Property in the Event
of Armed Conflict of 1954 on 16 July 1956. See The Convention of 14 May 1954 for the Pro-
tection of Cultural Property in the Event of Armed Conflict [1957]. Journal of Laws, no. 46,
item 212, appendix.

©
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or ownership: (a) movable or immovable property of great importance to
the cultural heritage of every people, such as monuments of architecture,
art or history, whether religious or secular; archaeological sites; groups
of buildings which, as a whole, are of historical or artistic interest; works
of art; manuscripts, books and other objects of artistic, historical or ar-
chaeological interest; as well as scientific collections and important col-
lections of books or archives or of reproductions of the property defined
above; (b) buildings the main and effective purpose of which is to pre-
serve or to exhibit the movable cultural property defined in the sub-
paragraph (a), such as museums, large libraries and depositories of ar-
chives, and refuges intended to shelter, in the event of armed conflict, the
movable cultural property defined in the sub-paragraph (a); (c) centres
containing alarge amount of cultural property as defined in the sub-
paragraphs (a) and (b), to be known as ‘centres containing monuments’.”
During the period when the statute of 1962 was in force, the term “cul-
tural property” was criticized for being too general and highly abstract.®
As a consequence, the statute of 2003 introduced the term “cultural relic”
in its place. The Penal Code and the Constitution of the Republic of Po-
land have not been amended and this has given rise to a problem of ter-
minological inconsistency.

Interpretation of the phrase “property of significant cultural value”,
and thus answer to the question of when a theft of cultural property with
avalue not exceeding PLN 200 000 is punishable by imprisonment for
a period of up to 10 years, first require an explanation of the mutual rela-
tionship between the above-mentioned terms. The terms used in those
provisions of the Polish law applicable in the event of armed conflict re-
main beyond the scope of these deliberations, since the object of analysis
in this paper is the legal classification of theft of cultural property com-
mitted in peacetime. The term “cultural heritage” is broader than the
term “national heritage” which concerns the heritage of only one na-
tion.10 “Cultural heritage” refers to the heritage of the entire international
community. In the meaning given in the provisions of the Polish Penal
Code, not only the Polish cultural property, but also foreign cultural
property (created by or being in other states) should be recognised as

9 See GERECKA-ZOLYNSKA, A. W kwestii definicji dobra kultury i dzieta sztuki. Prokuratura
i Prawo. 1999, nr9, pp.104-109. ISSN 1233-2577; and TRZCINSKI, M. Przestepczosé
przeciwko zabytkom. Prokuratura i Prawo. 2011, nr 6, pp. 43-44. ISSN 1233-2577.

10 See TRZCINSKI, M. Przestepczo$é przeciwko zabytkom. Prokuratura i Prawo. 2011, nr 6,
p. 42.1SSN 1233-2577.
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“cultural property”. The term “cultural property” is broader than the
term “cultural relic”. Every cultural relic is a cultural property, but not
every cultural property is a cultural relic.1! A cultural relic is connected in
some way with the past, while a cultural property can be, for example,
a painting recently completed by a contemporary renowned artist. It is
obvious that every “property of significant cultural value” is “cultural
property”. In the case of theft, the difference between the term “property
of significant cultural value” and the term “a thing having significant cul-
tural value” is unimportant, because a stolen property can only be a thing
(a moveable thing).

When interpreting what is meant by a “property of significant cultur-
al value”, it should first be established whether a given property is a cul-
tural property, and after this, whether this stolen cultural property has
significant cultural value (it does not have to be of significant value to the
Polish culture). Determining the latter is not always easy and incontesta-
ble. The element “property of significant cultural value” has a highly
evaluative character. Admittedly, significant value is not identical with
high material value.1? Significant cultural value may result from the high
historical, scientific or artistic value of a given cultural property. In the
Polish literature, it has been correctly stated that a “property of signifi-
cant cultural value” should have a unique character.13 Examples of this
kind of property include, for instance, archive materials or anatural
specimen, such as the “Bartek” oak that grows in Poland.1* Other exam-

11See ZEIDLER, K. Prawo ochrony dziedzictwa kultury. 1. wyd. Warszawa: Wolters Kluwer,
2007, p.42. ISBN 978-83-7526-423-4; TRZCINSKI, M. Przestepczo$¢ przeciwko zabyt-
kom. Prokuratura i Prawo. 2011, nr 6, p.47. ISSN 1233-2577; and KULIK, M. and A.
SZCZEKALA. Odpowiedzialno$¢ karna za przestepstwo zniszczenia lub uszkodzenia za-
bytku. In: T. GARDOCKA and ]J. SOBCZAK, eds. Prawna ochrona zabytkéw. 1. wyd. Torun:
Wydawnictwo Adam Marszatek, 2010, p. 139. ISBN 978-83-7611-770-6.

12 See similarly M. Dabrowska-Kardas and P. Kardas in ZOLL, A. ed. Kodeks karny: Czes¢
szczegélna: Tom IlI: Komentarz do art. 278 - 363. 4. wyd. Warszawa: Wolters Kluwer,
2016, p. 471. ISBN 978-83-264-9949-4; E. W. Ptywaczewski and E. M. Guzik-Makaruk in
FILAR, M. ed. Kodeks karny: Komentarz. 5.wyd. Warszawa: Wolters Kluwer, 2016,
p. 1544. ISBN 978-83-264-9966-1; and L. Wilk in KROLIKOWSKI, M. and R. ZAWLOCKI,
eds. Kodeks karny: Czes¢ szczegélna: Tom II: Komentarz do art. 222 - 316. 1. wyd. Warsza-
wa: C. H. Beck, 2013, p. 694. ISBN 978-83-255-5088-2.

13See GORAL, R. Kodeks karny: Praktyczny komentarz. 5. wyd. Warszawa: Zrzeszenia Praw-
nikéw Polskich, 2007, p. 508. ISBN 978-83-87218-39-3; and M. Kulik in MOZGAWA, M. ed.
Kodeks karny: Komentarz. 6. wyd. Warszawa: Wolters Kluwer, 2014, p. 734. ISBN 978-83-
264-3375-7.

14 See RADECKI, W. Ochrona débr kultury w nowym kodeksie karnym. Prokuratura i Prawo.
1998, nr 2, pp. 13-14. ISSN 1233-2577; KACZMAREK, J. and M. KIERSZKA. Pojecia ,mienie
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ples include cultural relics entered in the Polish Register of Cultural Rel-
ics, immoveable property regarded as a historical memorial in Poland as
well as any object inscribed on the United Nations Educational, Scientific
and Cultural Organization’s List of World Heritage Sites, which should be
recognised as a property of significant cultural value.!> However, recogni-
tion of a cultural relic that has not been entered in the Register of Cultur-
al Relics should not in abstracto be excluded.® Obviously, when it comes
to interpreting the provision on theft, only moveable things or their parts
are relevant. At this juncture, attention should be paid to theft from an
object inscribed as a whole on the United Nations Educational, Scientific
and Cultural Organization’s List of World Heritage Sites. Objects of this
kind situated in the Polish territory include the Krakow’s Historic Old
Town, the Wieliczka Salt Mine and the Nazi German Concentration Camp
at Auschwitz. Obviously, it is not possible to steal the whole concentra-
tion camp, but it is possible to steal a thing from this camp. Such a case
occurred in year 2009 when the metal sign with the inscription “Arbeit
macht frei” spanning the entrance gate to the camp was stolen. A Polish
court and public prosecutor rightly recognised that a property of signifi-
cant cultural value had been stolen.?”

A property of significant cultural value can, at the same time, be
a property of considerable value. In such a case, it is protected by two
qualified categories of theft as felony, i.e. Article 294 § 1 of the Penal Code
and Article 294 § 2 of the Penal Code. A property of significant cultural
value can have a high material value, but not a considerable value (in the
meaning given in the Polish Penal Code). In this case, it would be protect-
ed by the Article 294 § 2 of the Penal Code. There is also such a thing as

w wielkich rozmiarach”, ,zniszczenie w $wiecie ro$linnym lub zwierzecym w znacznych
rozmiarach” oraz ,dobra o szczegdlnym znaczeniu dla kultury” w kodeksie karnym. Pro-
kuratura i Prawo. 2000, nr 3, p. 119. ISSN 1233-2577; and MAREK, A. Kodeks karny: Ko-
mentarz. 5. wyd. Warszawa: Wolters Kluwer, 2010, p. 622. ISBN 978-83-264-0275-3.

15 See RADECKI, W. Ochrona débr kultury w nowym kodeksie karnym. Prokuratura i Prawo.
1998, nr 2, p. 16. ISSN 1233-2577; and TRZCINSKI, M. Przestepczo$¢ przeciwko zabyt-
kom. Prokuratura i Prawo. 2011, nr 6, p. 44. ISSN 1233-2577.

16 See KOWALSKA-BENASIEWICZ, E. Zbieg przepiséw art. 108 - 109b ustawy o ochronie za-
bytkéw i opiece nad zabytkami z innymi przepisami typizujacymi przestepstwa i wykro-
czenia. In: K. ZEIDLER, ed. Prawo ochrony zabytkéw. 1. wyd. Warszawa; Gdansk: Wolters
Kluwer; Wydawnictwo Uniwersytetu Gdanskiego, 2014, p. 494. ISBN 978-83-7865-175-8.

17 On this case of theft see BLAZEJCZYK, P. To tylko metalowy napis czy zabytek o szczegdl-
nym znaczeniu dla kultury?. In: K. ZEIDLER, ed. Prawo ochrony zabytkéw. 1. wyd. Warsza-
wa; Gdansk: Wolters Kluwer; Wydawnictwo Uniwersytetu Gdanskiego, 2014, pp.551-
557.ISBN 978-83-7865-175-8.
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a property of significant cultural value which is of little material value
and is not worth more than the amount of PLN 500. In this case, the legal
classification of the act committed by the perpetrator is open to debate
and is a source of controversy in the Polish literature. The problem lies in
the fact that the Penal Code does not provide for a category of basic theft
of cultural property regardless of its material value, and the felony speci-
fied in the Article 294 § 2 is a qualified category of the theft specified in
the Article 278 § 1 of the Penal Code. Some authors are of the view that
a transition from misdemeanour to a qualified felony is not possible.18 In
our opinion, the opposite view is accurate.l® Namely, it is legally accepta-
ble to classify a theft of a moveable thing of a low material value, but, at
the same time, of a significant cultural value as a felony under the Arti-
cle 294 § 2 of the Penal Code.

The above-mentioned analysis also proved the existence of “com-
mon” cultural property which is not protected by the Article 294 § 2 of
the Penal Code. The value of this kind of property may not exceed
PLN 500 at the moment of the commission of the act, and thus it is not
protected by the Article 278 § 1 of the Penal Code. There is also the ques-
tion of how to classify the act of taking for the purpose of appropriating
a moveable thing with a value not exceeding PLN 500 that is a “common”
cultural property. Such an act is treated as a misdemeanour, as defined
and penalized in the Article 119 § 1 of the Code of Misdemeanours. The
harshest punishment imposed for such an act is a 30-day detention peri-
od. At the first glance, this legal classification may cause some indigna-
tion. However, it should be stressed that though in abstracto such a clas-
sification of theft of cultural property is possible, in concreto it happens
only rarely, since the vast majority of cultural property has a material
value in excess of PLN 500. Of course, one possible option would be to
amend the Penal Code so that it includes a separate basic category of
theft involving cultural property (theft of cultural property would be
classified as a felony, irrespective of the material value of this property).
Another approach might be to establish theft of cultural property as
a separate felony in the Protection and Preservation of Cultural Relics

18 See for example TRZCINSKI, M. Przestepczo$¢ przeciwko zabytkom. Prokuratura i Prawo.
2011, nr 6, p. 48. ISSN 1233-2577; and MICHALAK, A. and A. GINTER. Ustawa o ochronie
zabytkéw i opiece nad zabytkami: Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2016,
p. 414.1SBN 978-83-264-9618-9.

19 See for example M. Dabrowska-Kardas and P. Kardas in ZOLL, A. ed. Kodeks karny: Czes¢
szczegélna: Tom IlI: Komentarz do art. 278 - 363. 4. wyd. Warszawa: Wolters Kluwer,
2016, pp. 473-474.1SBN 978-83-264-9949-4.
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Act, since some types of felony are already in it. It seems, however, that
creating such a new category of felony would be unwise. Even if stolen
“common” cultural property has little material value, the perpetrator
would not go unpunished, but he or she would still be prosecuted for
a misdemeanour. In general, introducing additional types of felonies is
not advisable without strong justification, since it leads to an unneces-
sary increase in legal regulations. Excessive casuistry in law, including
criminal law, is not desirable.

The final issue to be addressed in this paper is whether the element
of felony theft specified in the Article 294 § 2 of the Penal Code (“a prop-
erty of significant cultural value”) should be replaced by another term.
The element in question is highly evaluative and the criminal law should
avoid evaluative elements in its description of felonies. This follows from
the widely accepted principle of the criminal law “nullum crimen sine lege
certa”. Nevertheless, eliminating all evaluative elements in the criminal
law is, simply, not possible. In some cases, such instruments are unavoid-
able in the criminal law. And such, in our opinion, is the case here. A more
accurate term, one moreover that is transparent and not evaluative,
simply does not exist in the Polish language. The problem would also not
be resolved by providing a definition in the Penal Code (Article 115: “Ex-
planation of Legal Terms”), since it would not be possible to create a sat-
isfactory and indisputable definition. Of course, it is also not possible to
establish a catalogue of properties of significant cultural value. Thus, the
task of interpreting this term should be left to the court issuing a ruling
on such matters. Such a court can - although it does not have to - call ex-
pert witnesses or refer to opinions expressed in the literature.

Final Conclusions

Under the Polish law, there are many terms regarding cultural property,
including “cultural heritage”, “property of significant cultural value”, “cul-
tural property” and “cultural relic”. A variety of terms results in termino-
logical chaos. In the context of theft, the Polish Penal Code employs the
element “property of significant cultural value” which has a highly evalu-
ative character and makes it difficult to appropriately classify a case of
cultural property theft. In the area of the criminal law protection of cul-
tural property, the main legal problem lies in the fact that the Penal Code
does not provide for a category of basic theft of cultural property regard-
less of its material value. However, this problem can be solved by em-
ploying the above-given solution created in the doctrine and does not in-
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volve a need to amend the Penal Code. It is worth mentioning that cases
of cultural property of low material value are not often, i.e. a cultural
property has usually a high material value. It should also be stressed that
all cases of cultural property theft, regardless of its material value, are
penalized by the Polish law.

Bearing in mind the above-mentioned analysis of the current state of
the law in Poland and the obligation of a State Party resulting from the
Article 5 of the 1972 Paris Convention Concerning the Protection of
World Cultural and Natural Heritage, in conclusion should be stated that
in the aspect of theft of cultural property Poland has fulfilled this obliga-
tion. In Poland, the current level of the criminal law protection of cultural
property from theft is good.
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Autonomie smluvni viile na piikladu pausalizace
priplatki v kolektivni smlouvé!

Freedom to Shape the Language of Collective Agreement
Analysed on a Case of Sum Payments

Martin Stefko

Abstract: Lump-sums payments are used as a touchstone to consider cur-
rent statutory rules on extra payments for services which were performed
outside scheduled work hours, rendered on Saturdays or Sundays or done
throughout nights. In his paper, the author claims that respective rules are
morally ambiguous and legally complex. They seem to privilege trade un-
ions to harm non-unionized workers. However, trade unions are not able to
secure their financial interests as well; they cannot opt out “free riders”.

Key Words: Labour Law; Labour Code; Wage; Statutory Bonuses; Freedom
to Shape Contract; the Czech Republic.

Abstrakt: Pausalizace zdkonnych priplatkii za prdci prescas, prdci v sobo-
tu ¢i v nedéli a prdci v noci predstavuje pomysiny zkusebni kdmen autono-
mie smluvni viile, jak je regulovdna v Zdkoniku prdce. Autor ve svém pri-
spévku zpochybriiuje udrZitelnost stdvajiciho reseni, kdy vedle nejasného
jazykového znéni Zdkoniku prdce mohou odborové organizace jednat k tiZi
tretiho a nejsou se schopny brdnit proti ,Cernym pasazZérim®.

Kli¢ovd slova: Pracovni prdvo; Zdkonik prdace; odména; zdkonné priplatky;
autonomie smluvni viile; Ceskd republika.

Uvod

Mezinarodni standardy ujednané na drovni Mezinarodni organizace pra-
ce ukladaji, aby podpora kolektivnimu vyjednavani byla jednim z klico-

-

Autor ptisobi na Katedie pracovniho prava a prava socialniho zabezpedeni na Pravnické
fakulté Univerzity Karlovy aje advokatem v Kocidn Solc Balastik, advokatni kancelat,
s.r.0. P¥ispévek vznikl za podpory a v rdmci grantového projektu Grantové agentury Ces-
ké republiky reg. ¢. 17-03398S ,Mezindrodni organizace prdce a jeji vyznam pro rozvoj so-
cidlniho prdva v Evropé“. Autor dékuje za cenné podnéty a konzultace poskytnuté k tomu-
to tématu ze strany odbornika MiloSe Lacka z Pravnické fakulty Trnavské univerzity.
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vych ukold Mezinarodni organizace prace.? Vsouladu stimto cilem
Umluva Mezinarodni organizace prace ¢ 98 o provadéni zasad prava or-
ganizovat se a kolektivné vyjednavat3 uklada ¢lenskym stattim i Ceské
republice prijmout ,opatieni primérend vnitrostdtnim podminkdm pro po-
vzbuzeni a podporovdni co nejsSirsiho rozvoje a vyuZiti metody dobrovolné-
ho vyjedndvdni mezi zaméstnavateli a organizacemi zaméstnavatelii na
jedné strané a organizacemi pracovnikii na druhé strané, tak, aby byly
upraveny podminky zaméstndni pomocf kolektivnich smluy."

Zakladnim presvédcujicim nastrojem ve vSech zemich ziistava, po-
chopitelnég, Gspésna stavka. Zameéstnavatel je veden pravé hrozbou stav-
ky ke sjednani kolektivnich smluv s cilem dosdhnout socialniho smiru
vzavodu iv odvétvi. Ceska republika priznava kolektivnim smlouvam
pravni zadvaznost,5 a tak se po roce 19896 opét stala klicovou otazka, ja-
kou pravni silu méa kolektivni smlouva ve vztahu k zdkonné upravé pra-
covnich podminek, respektive ve vztahu k individualni pracovni smlouvé.
Téma o to vyznamnéjsi, ze kolektivni smlouva zavazuje i odborové neor-
ganizované zameéstnance, ¢imz ambivalentné jednak neumoziiuje odbo-
ram bojovat proti ,neplaticim pasazérim®, ajednak posiluje postaveni
odbori rozhodovat o neclenech k jejich tizi.

Cilem prispévku je zamyslet se nad tim, zda je ¢i neni umoZnéno
smluvnim stranam Kkolektivni smlouvy sjednat pracovni podminky od-
chylné od zakona, a to na prikladu pausalizace (tj. zprimérovani, ¢i téz
snizeni/kraceni) zakonnych piiplatkii za praci prescas, v sobotu, v nedéli
avnoci u ¢lent i neclenti odborové organizace, ktera plisobi u zaméstna-
vatele. Jakkoliv ustanoveni § 4a Zakoniku prace’ podporuje vétsi rozmér

N

Clanek 3 Deklarace o tcelech a cilech Mezinarodni organizace prace, tzv. Filadelfské de-
klarace. Srovnej Zavér €. 933. In: Svoboda sdruZovdni: Prehled rozhodnuti a zdsad svobod-
ného sdruZovdni formulovanych Vyborem pro svobodu sdruZovdni Sprdvni rady MOP,
5. upravené vyddni, 2006. 1.vyd. Praha: Ceskomoravska konfederace odborovych svazi,
2017, s. 259. ISBN 978-80-86809-64-9.

Umluva byla publikovana pod & 489/1990 Sh.

Clanek 4 Umluvy & 98 o provadéni zasad prava organizovat se a kolektivné vyjednavat,
publikované Sdélenim ¢. 470/1990 Sb. i v umluvé ¢. 154 o podpoie kolektivniho vyjedna-
vani z roku 1981.

V zemich, kde kolektivni smlouva neni povazovana za smlouvu zavazujici zaméstnance, je
dodrzovani této kolektivni smlouvy iviéi zaméstnancim vynucovano donucenim ze
strany odborové organizace.

6 Pred rokem 1989 musela i dle zakonné dikce kolektivni smlouva odpovidat nejen pravni
upravé, ale téZ zajmim spoleCnosti. Srovnej ustanoveni § 20 zikona ¢. 65/1965 Sb. ve
znéni do 31. ledna 1991.

BliZe viz Zdkon ¢ 262/2006 Sb. Zdkonik prdce, v platném znéni.
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autonomie smluvni vile iv pripadé kolize s dispozitivnimi, ¢i dokonce
kogentnimi ustanovenimi pracovnépravnich piedpist, je zde téZ ustano-
veni § 23 odst. 1 druha véta Zakoniku prace, které stiha kraceni prav za-
meéstnancl nicotnosti. Vramci odpovédi na vytCenou aplikac¢ni otazku
bude nejprve analyzovana Uprava odménovani za praci aautonomie
smluvni vile u kolektivnich smluv. Nasledné bude piikroceno ke zkou-
mani pausalizace zakonnych priplatki véetné praktickych doporuceni.

1 Odmeéna za praci

Mzda je dle Zakoniku prace penézité plnéni a plnéni penézité hodnoty
(naturdlni mzda) poskytované zaméstnavatelem zaméstnanci za praci.
Mzda nalezi tém zaméstnancim, kterym nendlezi plat. Mzda se sjednava
v kolektivni smlouvé, pracovni smlouvé nebo jiné smlouvé, popitipadé ji
zaméstnavatel mize stanovit vnitfnim predpisem nebo mzdovym vymeé-
rem. Pii sjednani mzdy musi byt respektovany Zakonikem prace stano-
vené limity.

Zameéstnavatel je povinen dodrzovat minimalni mzdu, ktera tak je
nejnizsi pripustnou vysi odmény za praci v pracovnépravnim vztahu.
Mzda nesmi byt niZ$i nezZ minimalni mzda, a to ani v ptipadé nekvalitniho
vykonu prace. Do mzdy se pro tento ucel nezahrnuje mzda ani plat za
praci prescas, priplatek za praci ve svatek, za noc¢ni praci, za praci ve zti-
Zeném pracovnim prosti‘edi a za praci v sobotu a v nedéli. Zakladni sazba
minimalni mzdy je stanovena v Natizen{ vlady ¢.567/2006 Sb. o mini-
malni mzdé, o nejnizsich drovnich zarucené mzdy, o vymezeni ztizeného
pracovniho prostredi a o vysi priplatku ke mzdé za praci ve ztiZzeném
pracovnim prostiedi, v platném znéni.

Zameéstnavatel je povinen dodrZovat téZ nejnizsi Uroven zarucené
mzdy, ledaze kolektivni smlouva obsahuje mzdovou tpravu.® Poslednim
limitem, ktery je nutno dodrZovat, je zdsada, Ze za stejnou praci nebo za
praci stejné hodnoty prislusi vS§em zaméstnanciim u zaméstnavatele stej-
na mzda, plat nebo odména z dohody. Stejnou praci nebo praci stejné
hodnoty se rozumi prace stejné nebo srovnatelné slozitosti, odpovédnos-
ti a namahavosti, ktera se kona ve stejnych nebo srovnatelnych pracov-

@

Srovnej naptiklad Kolektivni smlouva vysSiho stupné na rok 2017 - 2020 mezi Odboro-
vym svazem ECHO a Svazem chemického priimyslu Ceské republiky. In: Odborovy svaz
ECHO [online]. 2019. 13 s. [cit. 2019-07-04]. Dostupné z: https://www.os-echo.cz/uplo-
ads/KSVS-chemie-2017-2020.pdf.
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nich podminkach, pti stejné nebo srovnatelné pracovni vykonnosti a vy-
sledcich prace.

Zaméstnavatel musi dale zaméstnanci priznat mzdu v souladu se za-
vedenym mzdovym systémem. Pro zameéstnance je dilezité, Ze zameést-
navatel je povinen v den nastupu do prace vydat zaméstnanci pisemny
mzdovy vymér, ktery obsahuje daje o zpisobu odménovani, o terminu
a misté vyplaty mzdy, jestlize tyto idaje neobsahuje smlouva nebo vnitt-
ni predpis (ustanoveni § 113 odst. 4 Zakoniku prace). Zaméstnavatel je
dale povinen zaméstnance pisemné informovat, a to nejpozdéji do 1 mé-
sice od vzniku pracovniho poméru, o zplisobu odménovani (ustanoveni
§ 37, a dale ustanoveni § 287 odst. 1 pism. a) a odst. 2 pism. d) ve spojeni
s § 276 odst. 1 Zakoniku prace). Mzda je splatna po vykonani prace, a to
nejpozdéji v kalendainim mésici nasledujicim po mésici, ve kterém vznik-
lo zaméstnanci pravo na mzdu nebo nékterou jeji slozku.

Je na zaméstnavateli, jaky mzdovy systém a mzdovou formu pro od-
meénovani zaméstnanct zvoli. Zameéstnavatel je vSak omezen pri urcovani
mzdového systému péti povinnymi priplatky, které musi poskytovat.
Jedna se o priplatek za praci prescas, ve svatek, v noci, v sobotu a v nedéli
aza praci ve ztizeném pracovnim prostiedi (v zdkladnim uspotfadani se
zaméfenim na vysi priplatki):
priplatek za praci prescas ¢ini 25 % primeérného vydélku;
priplatek za praci ve svatek ¢ini 100 % pramérného vydeélku;
priplatek za praci v noci ¢inf 10 % primérného vydélku;
priplatek za praci v sobotu a v nedéli ¢ini 10 % primeérného vydélku.

-+

Ptiplatek za praci ve ztiZeném pracovnim prostiedi ¢ini nejméné
10 % castky, kterou stanovi Zakonik prace v ustanoveni § 111 odst. 2 ja-
ko zakladni sazbu minimalni mzdy.

Za dobu prace prescas prislusi zaméstnanci mzda, na kterou mu
vzniklo za tuto dobu pravo, a ptiplatek nejméné ve vysi 25 % pramérné-
ho vydélku, pokud se zaméstnavatel se zaméstnancem nedohodli na po-
skytnuti ndhradniho volna vrozsahu prace konané prescas misto pri-
platku. Nahradni volno je mozné na zakladé vyslovné dohody poskytnout
v pozdéjsi lhité nez 3 mésice (nejvyse doporucujeme 12 mésicti). Celko-
vy rozsah prace presCas nesmi Cinit v priméru vice nez 8 hodin tydné
v obdobi, které mize Cinit nejvySe 26 tydnd po sobé jdoucich. Jen kolek-
tivni smlouva miiZe vymezit toto obdobi nejvySe na 52 tydnl po sobé
jdoucich. Do poctu hodin nejvyse pripustné prace prescas ve vyrovnava-
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cim obdobfi se nezahrnuje prace prescas, za kterou bylo zaméstnanci po-
skytnuto nahradni volno.

Za dobu prace ve svatek prislusi zaméstnanci dosazend mzda a na-
hradni volno v rozsahu prace konané ve svatek, které mu zaméstnavatel
poskytne nejpozdéji do konce tiretiho kalendainiho mésice nasledujiciho
po vykonu prace ve svatek nebo v jinak dohodnuté dobé. Za dobu ¢erpani
nahradniho volna pfislusi zaméstnanci nahrada mzdy ve vysi pramérné-
ho vydélku. Zakonik prace jiZ neptevzal tipravuy, dle které ndhrada mzdy
za svatek neprislusi zaméstnanci, ktery neomluvené zameskal sménu
bezprostiedné predchazejici svatku nebo bezprostfedné po ném nasle-
dujici nebo sménu narizenou zaméstnavatelem na svatek, popiipadé cast
nékteré z téchto smén.

Noc¢nf praci je prace konana v no¢ni dobé; no¢ni doba je doba mezi
22.a 6. hodinou.

2 Kolektivni smlouva a autonomie smluvni viile

Kolektivni smlouva je vysledkem kolektivniho vyjednavani, procesu vy-
mezeného vUmluvé ¢ 154 o podpore kolektivniho vyjednavani® Ve
smyslu ¢lanku 1 odst. 2 Listiny je tento pojmovy piistup respektovan téz
Ceskou republikou. Kolektivni smlouva byla jiZ prvorepublikovou &esko-
slovenskou doktrinou anasledné téz judikaturou Klasifikovana jako
smlouva soukromopravni. Divodem byl, aidnes zistiavda majetkovy
pfedmét kolektivni smlouvy. Smluvni stranou jsou jen odborové organi-
zace a zaméstnavatelé, respektive jejich spolky.1? Preference odborovych
organizaci jako vylu¢ného zastupce zaméstnanci neni jediné mezinarod-
né uznavané legitimni reSeni, je vSak v souladu s mezinarodnimi stan-
dardy. Odborové organizace nesmi byt znevyhodnény oproti jinym vole-
nym zastupcim.!?

9 Umluva byla publikovana pod &. 54/2018 Sb.m.s.

10 Dle ustanoveni § 23 odst. 2 Zakoniku prace mize byt ucastnikem kolektivni smlouvy za-
méstnavatel nebo vice zaméstnavatel(l, nebo jedna nebo vice organizaci zaméstnavatell
ajedna nebo vice odborovych organizaci. Podle kategorie smluvnich stran (nikoliv obsa-
hu) pak Zakonik prace rozliSuje kolektivni smlouvu podnikovou a kolektivni smlouvu
vyssiho stupné. Srovnej Rozsudek Nejvyssiho soudu Ceské republiky ze dne 16. 6. 2004, sp.
zn. 21 Cdo 223/2004. Dale srovnej Usneseni Ustavniho soudu Ceské republiky ze dne 10. 3.
2005, sp. zn. I1. US 493/04.

11 Srovnej Zavér ¢. 945 a nasl. In: Svoboda sdruzZovdni: Prehled rozhodnuti a zdsad svobodné-
ho sdruZovdni formulovanych Vyborem pro svobodu sdruZovdni Sprdvni rady MOP, 5. upra-
vené vyddni, 2006. 1. vyd. Praha: Ceskomoravska konfederace odborovych svazi, 2017,
s. 263. ISBN 978-80-86809-64-9.
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Pokud se jednd o normativni ustanoveni, pak smluvni strany kolek-
tivni smlouvy v soukromopravnim ujednani reguluji vzajemné vztahy, na
které se, dle naSeho nazoru, podpilrné pouZije obecna Gprava smlouvy ve
prospéch trettho. Uvedené soukromopravni pojeti plati i pro kolektivni
dohodu dle stavajici aplikacni praxe k Zakonu o statni sluzbé. Dojde-li
vsak k extenzi kolektivni smlouvy vyssiho stupné, pak vznika vefejno-
pravni opatfeni obecné povahy. [ kdyZ se svou podstatou stile jedna
o soukromopravni smlouvu, extenze probiha ve spravnim rizeni a opat-
feni jako takové je prezkoumatelné v soudnim fizeni spravnim.

Mezinarodni organizace prace jiz od pocatku ve svych tvodnich in-
struktaznich materialech povaZuje za akceptovatelny jak pristup, kdy za-
konodarce kolektivni smlouvy ignoruje, tak ptipad, kdy kolektivni smlou-
vy musi respektovat zdkonnou dpravu pracovnich podminek.12

Pro Ceské zemé je tradi¢ni pristup takovy, Ze kolektivni smlouva je
povazZovana za pravné zavaznou, byt v dobé nesvobody a po roce 1945
tento poznatek platil jen omezené, jak mtze platit v totalitnim systému.
Pro ilustraci lze zminit Vladni nafizeni ¢. 330/1939 Sb. o statnim rizeni
mzdové politiky!3 ¢i vysvétleni podané v Diivodové zpravé k ustanoveni
§ 20 zakona ¢. 65/1965 Sb. ve znéni zdkona 153/1969 Sb. Je zde uvede-
no: ,0bsah kolektivnich smluv md byt podrizen hlavnim tkolim oboru,
podniku a zdvodu. Zdakonik prdce predpokldadd, Ze v kolektivnich smlouvdch
budou podle jeho ustanoveni, popripadé podle predpisii a smérnic ustred-
nich orgdnti upraveny téz nékteré pracovni a mzdové podminky. 1

2.1 Obecnd pracovnéprdvni tiprava autonomie smluvni viile

Cesky zakonodarce zaujal v souvislosti s rekodifikaci soukromého prava
v zasadé stejny postoj jako po roce 1989, tedy kolektivni smlouva méla
byt i nadale pravné zavaznym pravnim jednanim s povahou formalniho
pramene prava. Tento postoj vSak byl legislativné-technicky upraven ja-

12 Srovnej Collective Bargaining: A Worker’s Education Manual. 15t ed. Geneva: International
Labour Office, 1960, s. 74 a nasl.

13 Dle ustanoveni § 5 Vladniho natizeni ¢. 330/1939 Sb. platilo: ,Ndroky zaméstnancovy, ply-
nouct z tohoto narizeni, z vyhldsky nebo schvdlené tipravy, nesméji byti jednotlivou smlou-
vou na ujmu zaméstnancovu zkrdceny, lec by k takové zméné dalo souhlas Ministerstvo so-
cidlni a zdravotni sprdvy nebo urad jim k tomu urceny.” V podrobnostech 1ze odkazat na
covni podminky délnikii a zaméstnancii. 1.vyd. Praha: Nakladatelstvi Lidé prace, 1943,
s. 27 anasl.

14 Srovnej Zdkonik prdce a predpisy souvisejici. 7. uprav. vyd. Praha: Prace, 1976, s. 52-53.
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ko postoj kombinovany, a nutno ¥ici, ptili§ komplikovany. Hlavnim cilem
zakonodarce bylo implementovat zasadu, Ze kolektivni smlouva se miiZe
odchylovat obecné od zdkona v co nejvétsim rozsahu.1> Souc¢asné ovSem
zakonodarce zamyslel chranit zaméstnance pro piipad, Ze odborova or-
ganizace by zaméstnavateli priliS ustoupila. Nakonec bylo sice prijato
standardni pravidlo, Ze kolektivni smlouva se mize odchylit od Zakoniku
prace (ijinych predpisii), pokud to neni zakazano; zakonodarce ovsem
soucasné upravil ustanoveni § 2 Zakoniku prace v piivodnim znéni ¢etné
vyjimky. Ustavni soud Ceské republiky ve svém nalezu nasledné povazo-
val postoj zakonodarce za obecné spravny, nicméné ustanoveni § 2 odst.
1 za ,pro adresdty komplikované a do znac¢né miry ineurcité.“ Ustavni
soud zakonodarci vycetl, Ze smluvni strany ,jsou nuceny nové zkoumat
pravo z hlediska, zda v obecné roviné pripusténé odchyleni se od konkrét-
niho ustanoveni zdkona neni zakdzdno, a co vic, zda je tento pripadny zd-
kaz pausdlni, ¢i zda existuje toliko zdkaz odchyleni se v neprospéch za-
méstnance. “16

Zakonodarce dale experimentoval v koncepcni novele zroku 2011
a v souvislosti s piipravou na novy Obcansky zakonik téz v doprovodném
zakoné.17 U platné pravni Upravy tato moznost (autonomie smluvni vile)
vychazi z ustanoveni § 1 odst. 2 a§ 9 odst. 2 zdkona ¢. 89/2012 Sb. Ob-
Cansky zdkonik v platném znéni. Pokud se jedni o provedeni zasady
v pracovnépravnich predpisech, pak se iprava nakonec ustalila v podobé
zachycené v ustanoveni § 4, § 4a, § 23, § 28 a § 363 Zakoniku prace. Dle
ustanoveni § 4a odst. 1 Zakoniku prace: ,Odchylnd tiprava prdv nebo po-
vinnosti v pracovnéprdvnich vztazich nesmi byt nizsi nebo vyssi, nez je prd-
vo nebo povinnost, které stanovi tento zdkon nebo kolektivni smlouva jako
nejméné nebo nejvyse pripustné.”

Zakonik prace tedy autonomii smluvni vile aplikovatelnou na zakla-
dé obecného soukromého prava v ustanoveni § 4a omezuje tim, Ze ani
kolektivni smlouvou se v pracovnépravnich vztazich nelze odchylit od
prava v tom rozsahu, vjakém jej zdkon upravuje jako nejnizsi nebo nej-
vyssi. [ kdyZ se 1ze ku prospéchu zaméstnance odchylit od ustanoveni vy-
poctenych v ustanoveni § 363 Zakoniku prace, ustanoveni upravujici pti-
platky za praci pirescas, v noci, v sobotu a v nedéli a ve svatek (ustanoveni

158lo o0 snahu se jednozna¢né vymezit proti totalitnimu restriktivnimu p¥istupu v zadkonu
€. 65/1965 Sb. ve znéni do 31. prosince 2005.

16 Blize viz bod 194. Ndlez Ustavniho soudu Ceské republiky ze dne 12.3. 2008, sp. zn.
PL US 83/06.

17 Stalo se tak v zakoné ¢. 303/2013 Sb.
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§ 114, § 116 a § 118 Zakoniku prace) zde uvedeny nejsou. V naSem pfii-
padé lze oba limity demonstrovat jako minimalni mzdu (kterou nesmi
zaméstnavatel podkrocit) a stanovenou tydenni pracovni dobu a limity
prace prescas (které zaméstnavatel nesmi navysSovat). Predmétna usta-
noveni Ize vnimat primarné jako regulaci zakazu odchyleni se od zakona.
[ kdyZ zakaz odchyleni se je pojiman v pomérné znacném rozsahu, jde
o Upravu, kterd je v souladu se standardy vyplyvajicimi z imluv Mezina-
rodni organizace préce.

Velmi problematické je vSak ustanoveni § 23 odst. 1 druha véta Za-
koniku prace. V predmétném ustanoveni Zakonik prace stanovi: , K ujed-
ndnim v kolektivni smlouvé, kterd zamestnanciim uklddaji povinnosti nebo
zkracuji jejich prdva stanovend timto zdkonem, se neptihlizi.“ Toto velmi
tvrdé pravidlo nahradilo ptivodni normu (obsaZenou na stejném misté
v ptivodnim znéni Zakoniku prace), ze kolektivni smlouva nemitize ukla-
dat povinnosti jednotlivym zaméstnanciim, u niz pravni nasledky ujed-
nani kolektivni smlouvy v rozporu s kogentni Gpravou Zakonik prace ex-
plicitné neresil a snad ponechaval regulaci obecnému soukromému pra-
vu.18 Mame za to, Ze se jedna o opakovani zasady, ze kolektivni smlouva
nemuze byt k tizi zaméstnancd, ktefi nejsou sdruzeni v odborové organi-
zaci, ktera takovou kolektivni smlouvu vyjednala.

Z pozice zakonodarce (z pohledu subjektivné historického vykladu)
je vidét snahu chapat kolektivni smlouvu jako pravni dkon, a tedy neu-
prednostnit ji v pripadé kolize s kogentnim ustanovenim pracovnéprav-
nich predpist. Tak se vyslovil zakonodarce!? i odborna praxe.2® Na tomto
zakladé lze uzavrit, Ze ¢eské kolektivni pracovni pravo obecné neuznava
teorii, Ze by se kolektivni smlouva mohla odchylovat od kogentniho usta-
noveni zakona, at’ uz ve prospéch, ¢i v neprospéch zaméstnanct. Némec-
kou teorii vyhodnosti (némecky Gilinstigkeitsprinzip ¢i anglicky Favoura-
bility Principle) zatim ¢eské pracovni pravo nepochopilo.

18 Zakonik prace tedy neobsahuje ¢eskou obdobu slovenského pravidla: ,Neplatna je kolek-
tivna zmluva v tej Casti, ktora je v rozpore so vseobecne zavaznymi pravnymi predpismi.”
BliZe viz ustanoveni § 4 odst. 2 pism. a) Zdkona ¢ 2/1991 Zb. o kolektivnom vyjedndvanti,
v platném znéni.

19 Srovnej Hlavni zdsady Zakoniku price v obecné ¢asti Divodové zpravy - bod II v kombi-
naci s komentarem ve zvlastni ¢asti k bodu 23, Diivodova zprava, tisk ¢ 1153, Poslanecka
snémovna Parlamentu Ceské republiky, 2005.

20 Naptiklad PICHRT, J. et al. Zdkonik prdce: Zdkon o kolektivnim vyjedndvdni. 1. vyd. Praha:
Wolters Kluwer, 2017, s. 59-60. Prakticky komentar. ISBN 978-80-7552-609-0; a SUBRT,
B. Kolektivni smlouvy podle nového zakoniku prace. Prdce a mzda. 2006, roc. 54, ¢. 7-8,
s. 18 a nasl. ISSN 0032-6208.
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Aplikovat nicotnost na soukromopravni ustanoveni kolektivni
smlouvy, jeZ zkracuji prava zaméstnance, napriklad pravé pravo na pfti-
platek za praci v noci, je vSak nepfimérené. Vhodnéjsi se zda dikce usta-
noveni § 231 slovenského Zakoniku prace,?! ktera dava moznost smluv-
nim stranam se dohodnout odchylné ohledné prav ,ako ich upravuje ten-
to zakon alebo iny pracovnopravny predpis, ak to tento zakon alebo iny
pracovnopravny predpis vyslovne nezakazuje, alebo ak z ich ustanoveni
nevyplyva, Ze sa od nich nemoZzno odchylit.“22 Pfedmétné ustanoveni je
slovenskou doktrinou oznacovano za implementaci principu vyhodnos-
ti.23 Slovensky Zakonik prace pak v ustanoveni § 231 odst. 3 sttha kraceni
narokd zaméstnanctli neplatnosti.

Pokud jde o kolizi s pracovni smlouvou, pak zakonodarce navic ne
zcela jasné implementoval Doporuceni Mezinarodni organizace prace
€. 91 zroku 1951 v ¢lanku 3, které uklada povinnost preferovat kolektiv-
ni smlouvu téZz v pripadé kolize s pracovni smlouvou, ledaZe se jedna
o upravu, ktera je pro zameéstnance vyhodnéjsi.

3 Specialni aprava prava pausalizovat u nékterych priplatki

Na rozdil od ptedchozich predpist jiz Zakonik prace vyslovné nestanovi,
Ze zameéstnavatel miize priplatky pausalizovat. Obecna uprava v Zakoni-
ku prace, naopak, skrze ustanoveni § 4a, § 23 odst. 1 a § 363 Zakoniku
prace vzbuzuje diivodné pochybnosti ohledné odchyleni se od dispozi-
tivnich ustanoveni upravujicich odménovani. Zakonodarce se tak nako-
nec chopil iniciativy dil¢imi kompetenénimi ipravami vystavénymi kazu-
isticky.

Pausalizace priplatki je tedy reSena Zakonikem prace aje dovolena
vyslovné pouze na individudlni bazi, jednotlivé pro nékteré priplatky.

21 Blize viz Zdkon ¢. 311/2001 Z.z. Zdkonnik prdce, v platném znéni.

22 Pfedmétné ustanoveni doslova zni: ,,0dborovy organ uzatvara so zamestnavatel'om ko-
lektivnhu zmluvu, ktora upravuje pracovné podmienky vratane mzdovych podmienok
a podmienky zamestnavania, vztahy medzi zamestnavatelmi a zamestnancami, vztahy
medzi zamestnavatel'mi alebo ich organizaciami ajednou organizaciou alebo viacerymi
organizaciami zamestnancov vyhodnejsie, ako ich upravuje tento zdkon alebo iny pra-
covnopravny predpis, ak to tento zakon alebo iny pracovnopravny predpis vyslovne ne-
zakazuje alebo ak z ich ustanoveni nevyplyva, Ze sa od nich nemozno odchylit.”

23 Blize viz SVEC, M. Kolektivna zmluva. 1. vyd. Bratislava: Friedrich Ebert Stiftung, 2016,
s. 111. ISBN 978-80-89149-51-3.
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Pausalizace je upravena u priplatku za praci prescas, priplatku za praci
v noci a priplatku za praci v sobotu a v nedéli.24

Ptiplatek za praci ptescas je moZzné zcela rozpustit do mzdy za pod-
minKky, Ze to bude sjednano s konkrétnim zaméstnancem a bude vymezen
rozsah hodin prace prescas, které jsou takto ,rozpustény do mzdy“. Pro
fadové zaméstnance v8ak lze takto sjednat nejvyse 150 hodin, u vedou-
cich zaméstnanct, tedy zaméstnancd, kteri kontroluji, organizuji a hod-
noti praci alespoii jednoho zaméstnance (¢i v blizké budoucnosti budou
vést) lze sjednat az 208 hodin apii vhodném ujednani v kolektivni
smlouvé Ize sjednat aZ 416 hodin.

Za dobu noc¢ni prace prislusi zaméstnanci dosazena mzda a priplatek
nejméné ve vysi 10 % primérného vydélku. V ptivodnim znéni Zakonik
prace umozioval sjednat jinou minimdlnif vysi tohoto priplatku pouze
v kolektivni smlouvé. Nasledujici novelizace umoZnila sjednat téz jiny
zplisob urceni priplatku v kolektivni smlouvé a dalsi novela vypusténim
spouze vkolektivni smlouvé“ umoznila tak sjednavat v individualnich
dohodach se zaméstnanci (a, bohuZel, znejasnila, zda tak Ize inadale
sjednavat v kolektivni smlouvé bez individualni dohody s dottenymi za-
méstnanci).

Vysi priplatku za dobu prace v sobotu a v nedéli (10 % primérného
vydélku) lze rovnéz upravit, a to tak, Ze bude sjednana jina minimalni vy-
Se a/nebo zpisob urceni priplatku. V ptivodni edici Zakoniku prace toto
odlisné ujednani nebylo moZné. Nasledna novelizace jej umoZnila pouze
pro kolektivni smlouvu, teprve posledni platné znéni umoziuje takovéto
ujednani udinit téZ v individudlni dohodé se zaméstnancem; nevyhodou
zvoleného zakonného znéni je vSak opét znejasnéni moznosti sjednat tu-
to upravu v kolektivni smlouve.

24 Zminit lze odbornici na Ministerstvu prace asocialnich véci Ceské republiky v sekci
mzdové legislativy Evu Rothovou, ktera tak pi$e v BELINA, M. et al. Zdkonik prdce: Komen-
tar. 1. vyd. Praha: C. H. Beck, 2008, s. 397. ISBN 978-80-7179-607-7, kolegu odbornika na
Ministerstvu zahraniénich véci Ceské republiky - KAHLE, B. Co novela zakoniku prace ne-
vyresila. Prdce a mzda. 2009, ro€.57, ¢. 3, s. 32. ISSN 0032-6208. Z dalsich prikladt lze
vybérové uvést VYBIHAL, V. et al. Mzdové tcetnictvi 2018: Prakticky priivodce. 21.vyd.
Praha: Grada Publishing, 2018, s. 92. ISBN 978-80-271-0871-8; SUBRT, B. Obsluha mzdy
a platu. 1. vyd. Olomouc: ANAG, 2014, s. 43. ISBN 978-80-7263-887-1; SUBRT, B. Zména
vypoctu srazek ze mzdy od ledna 2006. Prdce a mzda. 2006, ro€. 54, €. 1, s. 2 a nasl. ISSN
0032-6208; a Stanovisko Asociace pro rozvoj kolektivniho vyjednavani a pracovnich
vztaht. Vykladova stanoviska AKV (V.). Prdce a mzda. 2011, ro¢. 59, ¢. 5, s. 53 a nasl. ISSN
0032-6208.
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Nékteré svazy, typicky Odborovy svaz KOVO, v jimi vyjednanych ko-
lektivnich smlouvach vyssiho stupné pausalizaci priplatkli neumoznuji.2s
Uvadénym divodem je, pochopitelné, hlavné ochrana zaméstnancd. Jiné
odborové svazy s pausalizaci zdkonnych priplatki v kolektivnich smlou-
vach souhlasi. S pausalizaci se tak lze setkat napriiklad v kolektivnich
smlouvach sjednanych Ceskomoravskym svazem zemédélskych podnika-
telli a Odborovym svazem pracovnikii zemédélstvi a vyzivy Asociace svo-
bodnych odborii Ceské republiky nebo Odborovym svazem zaméstnancti
sklarského, keramického, bizuterniho primyslu a porcelanu a Asociaci
sklarského a keramického primyslu Ceské republiky.26 Jiné odborové
svazy sice rovnéz s pausalizaci vyslovili souhlas, ale umoziuji ji provést,
jen pokud tak stanovi podnikova kolektivni smlouva.

Pokud se jedna o pozici zaméstnavatelli, pak se Ize setkat s pristu-
pem, kdy nékteri zaméstnavatelé nejsou regulérnimi ¢leny urcitého za-
méstnavatelského svazu, maji pouze postaveni pozorovatele, a proto se
na né sjednana kolektivni smlouva vyssiho stupné nevztahuje. Jini za-
méstnavatelé sice fadnymi cleny zaméstnavatelského svazu jsou, pro
konkrétni kolektivni smlouvu vyssiho stupné jsou vsak vylouceni (ob-
vykle v priloze dané kolektivni smlouvy), protoze touto kolektivni smlou-
vou nechtéji byt vazani.

Oblastni inspektorat prace ani Statni utad inspekce prace nejsou
opravnény prezkoumavat platnost kolektivni smlouvy, mohou vsak zaha-
jit kontrolu, pokud jde o dodrZovani povinnosti na iseku odménovani dle
ustanoveni § 26 Zakona o inspekci prace. Jako prestupek je kvalifikovano
protipravni jednani zaméstnavatele, ktery neposkytne zaméstnanci mzdu
za praci prescas a priplatek za praci v noci. Zakon o inspekci prace expli-
citné neupravuje postih za neposkytnuti ptiplatku za praci prescas a pti-
platku za praci v sobotu ¢i v nedéli. Oblastni inspektorat prace vsak béz-
né takové jednani sankcionuje na zakladé obecnéjsich skutkovych pod-
stat.

25 Blize viz Kolektivni smlouvy vyssiho stupné zavazné pro dal$i zaméstnavatele. In: Minis-
terstvo prdce a socidlnich véci [online]. 2019 [cit. 2019-07-04]. Dostupné z: https://www.
mpsv.cz/web/cz/kolektivni-smlouvy-vyssiho-stupne-zavazne-pro-dalsi-zamestnavatele.

26 Srovnej napiiklad ¢lanek 14 kolektivni smlouvy vy$siho stupné sjednané Ceskomorav-
skym svazem zemédélskych podnikateli a Odborovym svazem pracovnikd zemédélstvi
a vyzivy Asociace svobodnych odborii Ceské republiky pro roky 2012 az 2014 & v bodé
2.8 kolektivni smlouvy vyssiho stupné uzavicené na léta 2005 a 2006 Odborovym svazem
zaméstnanci sklaiského, keramického, bizuternitho primyslu a porcelanu a Asociaci
sklai'ského a keramického priimyslu Ceské republiky. Srovnej kolektivni smlouvu vy$siho
stupné uzavi‘enou pro roky 2017 az 2020 s Ceskym svazem zaméstnavatelli v energetice.
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4 Prakticka doporuceni k postupu pri vypoctu pausalni ¢astky

V kolektivni smlouvé vyssiho stupné Odborového svazu textilniho, odév-
niho a kozedélného primyslu a Asociace textilniho, odévniho a kozedél-
ného priamyslu?’ se sjednava pevna vyse piiplatkil za praci v noci (12 K¢
za hodinu) a za praci v sobotu ¢i vnedéli (11 K¢ za hodinu). Takovouto
upravu vSak mame za nedostatec¢nou. Pfi pausalizaci je klicové totiz do-
drzet urcité zakladni minimalni pozadavky/podminky. Nejprve je nutno
vymezit okruh zaméstnanci, na néz se pausalizace bude vztahovat. Pau-
Salizovat Ize piiplatky za praci prescas, v noci a v sobotu a v nedéli, nao-
pak, nelze podporovat porusovani bezpecnostnich predpist ¢i bezpec-
nost a ochranu zdravi p¥i praci.

Pro pausalizaci by mél byt zvolen prezkoumatelny jednotny vypo-
Cetni vzorec (pritom je ovSem nutno zohlednit, Ze jednotlivé priplatky
vznikaji za rozdilnych podminek a pravni Gprava umoziiuje jejich pausa-
lizaci rovnéz za riznych podminek). Pausalni ¢astka by méla v priiméru
kryt veskeré skutecné priplatky za praci presCas, vnoci avsobotu
a v nedéli, na které by zaméstnanci v daném obdobi vzniklo pravo, pokud
by pausalizace provedena nebyla. Pravni Gprava vSak nestanovi, zjak
dlouhého predchoziho obdobi musi zaméstnavatel tyto primérné vyse
priplatkd zjistovat, zalez{ proto na zaméstnavatelem zvoleném obdobi.
Vypocet pausalni ¢astky bude nutno pribézné kontrolovat a pripadné ji
bude nutno zvysit, pokud by jiz nekryla vysi priplatki zaméstnance
u kazdého konkrétniho zameéstnance, u néhoz bude pausalizace apliko-
vana. V pripadé zadosti zameéstnance je zaméstnavatel povinen prokazat,
z jakych pravidelnych a primérnych poskytovanych priplatki pausalni
Castku stanovil a z jakych podminek urcitych skupin zaméstnanct vycha-
zel.

Zavér
Posilenim moZnosti odchylit se od zdkona, coZ byla hlavni zisada sledo-
vana pti tvorbé druhého Zakoniku prace, se jesté vice odhalily rozpory

v Ceském Kkolektivnim pracovnim pravu. Jestlize ma dojit k posileni
smluvnich stran kolektivni smlouvy sjednat vlastni pracovni podminky,

27 Kolektivni smlouva vyssiho stupné Odborového svazu textilniho, odévniho a kozedélného
primyslu a Asociace textilniho, odévniho a koZedélného primyslu pro rok 2018. Blize viz
Kolektivni smlouvy vysSiho stupné zavazné pro dals$i zaméstnavatele. In: Ministerstvo
prdce a socidlnich véci [online]. 2019 [cit. 2019-07-04]. Dostupné z: https://www.mpsv.
cz/web/cz/kolektivni-smlouvy-vyssiho-stupne-zavazne-pro-dalsi-zamestnavatele.
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musi byt umoznéno sjednat podminky, které se budou liSit od zdkonem
standardizované urovné. Praxe prokdazala, Ze zdkonoddarce neni schopen
na celostatni urovni regulovat soucasné flexibilni a socidlné bezpecnou
praci. [ kdyz konkrétni ustanoveni Zakoniku prace, které upravuji odmeé-
novani za praci prescas, praci v sobotu ¢i v nedéli nebo praci v noci, dava-
ji smluvnim stranam kolektivni smlouvy pomérné Siroky prostor odchylit
se od zdkonem garantované vyse odmény v neprospéch jednotlivého za-
méstnance, ustanoveni § 4a a § 23 odst. 1 Zakoniku prace davaji oporu
dvéma naprosto rozdilnym vykladiim, dle kterych je i neni mozné snizit
zakonné priplatky zaméstnanclm, ktefi nejsou ¢leny odborové organiza-
ce, ktera takovou kolektivni smlouvu sjednala.

Uvedena sféra musi zlstat vyhrazena socialnim partnertim, kteri
znaji podstatu svého oboru, konkurenci i mistni socidlni podminky. Ani
rovnost nelze garantovat obecné v§em ve vSech pracovnich a mzdovych
podminkach. To je jednoznacné poselstvi dpravy pausalizace zakonnych
priplatkd.

Zvysovani ¢i snizovani pracovnich a mzdovych podminek (vyménou
napriklad za ekonomické preZiti zaméstnavatele) vSak soucasné nelze
oddvodnit unecleni odborové organizace, ktera takovou kolektivni
smlouvu sjednd. Stejné tak ovSem také nelze tolerovat, aby odborova or-
ganizace musela jednat jménem zameéstnancd, ktefi nejsou jejimi Cleny,
neziji spolkovym Zzivotem a nehradi naklady spojené s jejim fungovanim.
Jak ma hajit prava téch, které nezna?

Pravé v soucasné dobé, kdy odborova organizovanost klesa pod 10
procent, by zdkonodarce mél opétovné posoudit, zda odborové organiza-
ce jsou schopny chranit prava zaméstnanci. Pikantni se v této souvislosti
zda Zavér ¢. 947 Vyboru pro svobodu sdruzovani Spravni rady Mezina-
rodni organizace prace, ktery zni: ,MoZnost delegdtii zaméstnancu, kteri
zastupuji 10 procent zaméstnanct, uzavrit kolektivni smlouvu [...] nepro-
spivd rozvoji kolektivniho vyjedndvdni...“?8 Dle naseho nazoru, odborové

28 Srovnej Zavér ¢.947. In: Svoboda sdruZovdni: Prehled rozhodnuti azdsad svobodného
sdruZovdni formulovanych Vyborem pro svobodu sdruZovdni Sprdvni rady MOP, 5. upravené
vyddni, 2006. 1. vyd. Praha: Ceskomoravska konfederace odborovych svazii, 2017, s. 263.
ISBN 978-80-86809-64-9. Pfiznavame se, Ze citovanou pasaz jsme cilené zjednodusili pro
dosazeni zadouciho efektu, ktery se vsak, dle naseho nazoru, ramcové shoduje se smys-
lem tohoto zavéru. V zdjmu predejiti nedorozuméni uvadime zde doslovny prepis celé re-
levantni pasaze: ,Moznost delegiti zaméstnancd, ktefi zastupuji 10 procent zaméstnan-
ct, uzavtit kolektivni smlouvu se zaméstnavatelem, i pokud jiz existuje jedna nebo vice
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organizace maji stale stejny potencial jako v dobé priimyslové revoluce.
Musi vSak ziskat rozsahlejsi kompetence; nebyt svazany rigidni tpravou,
ktera jim neumoZziiuje vyjednavat za své (a jenom své) ¢leny, aniz by cCeli-
ly ustanoveni § 23 odst. 1 druha véta Zakoniku prace, které kraceni prav
zaméstnancli na zakonné piiplatky stitha, moznd, nicotnosti. Zvyhodnéni
Clent odborové organizace v Cinnosti odborové organizace je Mezina-
rodni organizaci prace ovéfeny nastroj pro zvysSeni odborové organizo-
vanosti.2?
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Zasada zakazu zneuzitia prava
v deliktnych vztahoch?

Principle of Prohibition of Abuse of Law
in Tort Relations

Marianna Novotna

Abstract: The paper deals with the principle of prohibition of abuse of law
as a special case of acting in violation of good morals in the tort law (espe-
cially in relation to § 424 of the Slovak Civil Code). Breach of good morals is
being manifested here externally either within the institute of prohibition
of abuse of law or within the institute of abusive execution of the subjective
rights, where such a breach (conduct that is not in accordance with good
morals) constitutes the criterion of assessment of abuse of law, i.e. of such
realisation of subjective rights which is not leading towards the purpose
pursued by legal regulation.

Key Words: Civil Law; Civil Code; Abuse of Law; Good Morals; Tort Law;
Damages; Abusive Realisation of Subjective Rights; the Slovak Republic.

Abstrakt: Prispevok je v rdmci riesenia grantovej tilohy skumania Sirsej
reflexie socidlnej funkcie prdva v jednotlivych subsystémoch stikromného
prdva venovany zdsade zdkazu zneuZitia prdva ako osobitného pripadu
konania v rozpore s dobrymi mravmi v deliktnom prdve (najmd vo vztahu
k § 424 slovenského Obcianskeho zdkonnika). Rozpor s dobrymi mravmi sa
v tomto pripade prejavuje navonok bud’ v rdmci institutu zdkazu zneuZitia
prdva, alebo instititu Sikanézneho vykonu prdva, pricom takyto rozpor
(konanie, ktoré nie je v stilade s dobrymi mravmi) tvori v uvedenych pripa-
doch kritérium postdenia zneuZitia prdva, tj. takého vykonu prdva, ktory
nesmeruje k ticelu sledovaného prdvhym predpisom.

v

KIicové slova: Obcianske prdvo; Obciansky zdkonnik; zneuZitie prdva;
dobré mravy; deliktné prdvo; zodpovednost za skodu; Sikanézny vykon
prdva; Slovenskd republika.

1 Prispevok vznikol vramci rieSenia projektu Agentiry na podporu vyskumu a vyvoja
¢. APVV-14-0061 ,Rozsirovanie socidlnej funkcie slovenského stikromného prdva pri uplat-
fiovani zdsad eurdpskeho prdva“, zodpovedny rieSitel doc. JUDr. Monika Jurc¢ova, PhD.
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Zasada zdkazu zneuZitia subjektivneho prava (anglicky abuse of rights,
francuzsky abus de droit, nemecky Rechtsmissbrauch) je zasadou vlastnou
prakticky vSetkym sidkromnopravnym eurdpskym poriadkom; samo-
zrejme, myslienka zneuzitia prava a pravnych nasledkov takéhoto vyko-
nu prava méZe byt z komparativneho hladiska vjednotlivych Statoch
uchopend vzhl'adom na pdésobnost tohto instititu alebo vzhladom na
predpoklady nastipenia tejto zasady rézne.2 Niektori autori rdmcuju ten-
to institut ako konflikt medzi pravom a moralkou, ini zasa vidia jeho ob-
sah v takom vykone prava, ktory prekrocil urcité hranice toho, ¢o je pri-
rodzené vzhl'adom na hospodarsky a spolocensky tcel sledovany danym
pravom. Vel'mi ¢asto sa v suvislosti s vymedzenim obsahu institatu zne-
uzitia prava objavuje (najma vo vztahu k sikromnému pravu) odkaz na
citat franctizskeho profesora prava Marcela Planiola ,Le droit cesse ou
I'abus commence”. Z uvedenej tézy, podla ktorej pravo kon¢i tam, kde za-
¢ina zneuZitie, mozno vyabstrahovat rozliSovanie medzi formalnym ob-
sahom prava a jeho skuto¢nym tcelovym obsahom, ktoré este aj dnes ur-
¢ujucim spésobom ovplyvnuje definiciu zneuzitia prava. A to inapriek
tomu, Ze pévodnym zmyslom tohto citdtu bolo prave odmietnutie institua-
tu zneuZitia prava z dévodu, Ze konStrukt zneuZitia prava predstavuje
sam osebe logicky rozpor, kedZe pravo a nepravo nemoézu koexistovat
v jednom.3

V sucCasnosti mozno normativne vyjadrenie zasady zakazu zneuzitia
prava najst vo vacsine civilnopravnych kodifikacii jednotlivych eurép-
skych Statov, ktoré nepriznavajui pravnu ochranu takému vykonu prava,
ktorym dochadza k jeho zneuzitiu, pricom koncepcne sa tieto ustanove-
nia opieraju predovsetkym o vSeobecnu zasadu ochrany dobrej viery (ne-
mecky a svajciarsky koncept).

Uniové pravo tiez pracuje s konceptom zakazu zneuzitia prava, pri-
¢om vSak nerozliSuje striktne medzi zneuzitim prava a porusenim zasady
dovery (ochrany dobrej viery). V ramci svojej rozhodovacej praxe vyvinul
Sudny dvor Eurdpskej inie v zaujme harmonizovaného pristupu k posu-
dzovaniu zasady zakazu zneuZzitia prava tzv. dvojzlozkovy test posidenia

2 BlizSie pozri ZIMMERMANN, A. Das Rechtsmissbrauchsverbot im Recht der Europdischen
Gemeinschaften. 1. Aufl. Miinster: LIT Verlag, 2002, s. 64. ISBN 978-3-8258-5696-0.

3 Porovnaj RANIERI, F. Rechtsmissbrauch. In: J. BASEDOW, K. J. HOPT a R. ZIMMERMANN,
Hrsg. Handwérterbuch des Europdischen Privatrechts: Band Il. 1. Aufl. Tiibingen: Mohr
Siebeck, 2009, s. 1259-1261. ISBN 978-3-16-149918-0.
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zneuzitia prava.* Podstatou testu je, aby pre identifikdciu zneuZitia prava
doslo knaplneniu prvkov zneuzitia prava tak z objektivneho hl'adiska,
ako i subjektivneho hl'adiska. Objektivnym prvkom v dvojzlozkovom tes-
te je posudenie, ¢i doslo krozporu s predvidatelnym cielom aticelom
pravidiel zakotvenych uniovym pravom. Subjektivnym prvkom, ktory
musi byt rovnako naplneny v pripade ustalenia zneuzitia prava, je vola
konajuceho ziskat svojim konanim neopravnenu vyhodu. Obe podmien-
ky, tvoriace subjektivnu a objektivnu zloZku testu identifikacie zneuzitia
prava, musia byt naplnené kumulativne; podla rozhodovacej praxe Sud-
neho dvora Eurdpskej Unie> nestaCi iba existencia a ustalenie jednej
z nich. Podmienky uplatiiovania dvojzlozkového testu postudenia zneuzi-
tia prava boli v d'alSich rozhodnutiach Sidneho dvora Eurépskej tinie de-
tailnejSie rozpracované a ich pouZitie bolo rozsirované z oblasti sikrom-
ného prava, v ramci ktorého sa primarne zasada zakazu zneuzitia prava
vyvinula a d’alej Specifikovala, i na oblast’ verejného prava.

Dobré mravy ako metapravny korektiv v deliktnom prave

Vo vSeobecnosti plati, Ze kazdy subjekt prava, t.j. tak fyzické osoby, ako aj
pravnické osoby mézu svoje subjektivne prava, ktorych s nositel'mi, vy-
kondavat slobodne, v stlade so zdsadou auton6émie voble. K reprobovaniu,
respektive neuznaniu vykonu prava pravnym poriadkom dochadza az
v pripade, ak sa uskutocniuje mimo hranic, ktoré pravo pre takyto vykon
prava predvida, ¢i uz priamo v ramci normativnych prikazov a zakazov
alebo nepriamo prostrednictvom metapravnych korektivov spravania sa
subjektov. V deliktnom prave sa metapravne korektivy prejavuja ako su-
Cast skutkovej podstaty zodpovednosti za Skodu spésobenti Umyselnym
konanim proti dobrym mravom,® v rdmci ktorej vystupuju do popredia
dva atributy formujtice nasledne samotny charakter a pravne nasledky.
Prvym atribttom je zaradenie instititu dobrych mravov do kategoérie ne-
urcitych (vagnych) pravnych pojmov, spolocnym menovatelom ktorych
je vysoka miera neurcitel'nosti (respektive vysoka miera nazorovej odlis-
nosti k vymedzeniu pojmu), v dosledku ktorej nema definicia (bliZsie vy-

-~

BlizSie pozri Case of Emsland-Stdrke GmbH v. Hauptzollamt Hamburg-Jonas [2000-12-14].
Rozhodnutie Sidneho dvora Eurdpskej tnie, 2000, C-110/99.

BlizSie pozri Case of Angelo Alberto Torresi (C-58/13) and Pierfrancesco Torresi (C-59/13)
v. Consiglio dell’Ordine degli Avvocati di Macerata [2014-07-17]. Rozhodnutie Stidneho
dvora Eurépskej unie, 2014, C-58/13 a C-59/13.

BlizSie pozri ustanovenie § 424 Zdkona ¢ 40/1964 Zb. Obciansky zdkonnik v zneni neskor-
sich predpisov.
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medzenie) tohto pojmu svoje vyjadrenie v prdvnom predpise.” Druhym
atribitom je prave vo vztahu k zodpovednostnym aspektom skutocnost,
Ze rozpor s dobrymi mravmi nie je v dosledku mimopravnej povahy dob-
rych mravov Uplne totoZny s protipravnostou (rozporom so zakonom).8
Absencia pravne relevantnej definicie dobrych mravov prinasa skutkovej
podstate zodpovednosti za skodu spdésobenti konanim proti dobrym
mravom S$irSiu mieru flexibility, umoZiiujiicu prisposobit sa v ramci jej
aplikacie a s lou spojenej interpretacie nielen okolnostiam konkrétneho
pripadu, zohl'adnujic vsetky jeho jednotlivosti a osobitosti, ale v histo-
rickom a teritoridlnom kontexte aj rozhodujiicim spolocenskym preme-
nam v nahliadani na boni mores v danom ¢ase, mieste a vo vztahu k urci-
tym kategoériam subjektov (v uvedenom kontexte je zrejmé, Ze existuju
dobré mravy spolocné pre celi spolo¢nost a dobré mravy urcitych pro-
fesnych alebo teritoridlnych oblasti).? Fakt, Ze nedochadza k dplnému
prekryvu rozporu s dobrymi mravmi s rozporom so zdkonom ma za na-
sledok, Ze v porovnani s inymi predpismi deliktného prava ma tato skut-
kova podstata na jednej strane obmedzujlicu, a na druhej strane rozsiru-
jucu funkciu.10

Skutkova podstata zodpovednosti za Skodu spésobenti porusenim
dobrych mravov je obvykle chapana ako treti pilier, na ktorom je vybu-
dovana koncepcia zodpovednosti zaloZenej na zavineni, pricom prvy pi-
lier tvori zavinené protipravne porusenie zmluvnej povinnosti a druhy
pilier zavinené protipravne porusenie povinnosti vyplyvajlcej z pravne-
ho predpisu.1!

~

Blizsie pozri NOVOTNA, M. Hodnota slugnosti premietnuta v deliktnopravnej rovine ingti-
titu dobrych mravov. In: A. OLSOVSKA, M. LACLAVIKOVA a M. MORAVCIKOVA, eds. Ethi-
ca et aequitas in iure. 1. vyd. Trnava: Typi Universitatis Tyrnaviensis, 2017, s. 83-92. ISBN
978-80-568-0034-8.

Blizsie pozri TICHY, L. aJ. HRADEK. Deliktni prdvo. 1. vyd. Praha: C. H. Beck, 2017, s. 329.

ISBN 978-80-7400-625-8.

Blizsie pozri HAVEL, B. Dobré mravy a poctivy obchodni styk. Prdvnik. 2000, ro¢. 139, ¢. 1,

s.37-85.ISSN 0231-6625.

10 Bliz$ie pozri DEUTSCH, E. a H.-]. AHRENS. Deliktsrecht: Unerlaubte Handlungen, Schadens-
ersatz, Schmerzensgeld. 6.iberarb. Aufl. Miinchen: Verlag Franz Vahlen, 2014, s. 109.
ISBN 978-3-8006-4758-3.

11V slovenskom civilnom prave plni § 424 Obcianskeho zakonnika obdobnt doplnkovi

funkciu vo vztahu k § 420 ods. 1 Obcianskeho zdkonnika, ktory ukladd povinnost k na-

hrade $kody tomu, kto porusil pravnu povinnost. Porovnaj Rozhodnutie Najvyssieho sudu

Ceskej republiky zo dria 31. 1. 2007, sp. zn. 25 Cdo 874/2005: ,Za $kodu zodpoveda podla

ustanovenia § 424 Obcianskeho zakonnika aj ten, kto ju spdsobil imyselnym konanim

proti dobrym mravom. Aplikacia § 424 Obc¢ianskeho zakonnika nevyZzaduje, aby zo strany

Skodcu doslo priamo k poruseniu zmluvného zavazku, teda k poruSeniu pravnej povin-

©
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Pravna dprava zodpovednosti za Skodu sposobent porusenim dob-
rych mravov ma posobit ako korektiv postihujici pripady vzniku Skody,
ktoré nemozno subsumovat pod Ziadny z prvych dvoch pilierov. V da-
nom ohlade plni (vsulade srimskopravnou tradiciou tohto instititu)
funkciu vypliania medzier a zmiertiovania tvrdosti dopadu zikona spo-
¢ivajucej v neposkytnuti kompenzacie v désledku nemoznosti identifika-
cie porusenia zakonnej alebo zmluvnej povinnosti.12 Takto podl'a LuboSa
Tichého a Jittho Hradeka plni tato Specificka deliktnd zodpovednost vy-
vojovu funkciu, ktora je désledkom skuto¢nosti, Ze nemravnost’ predsta-
vuje vlastne budtcu protipravnost, kedy konanie, ktoré zodpovednost za
nemravnost postihuje, mozZe byt s ohl'adom na doterajsiu prax uplne no-
vé a zatial' nekvalifikované ako protipravne.13

ZneuZitie prava - Sikandézny vykon prava

Zneuzitie prava ako konanie aktivujice zasadu zdkazu zneuzitia prava,
rovnako ako iSikan6zny vykon prava ako jedna z parcialnych sucasti
(forma) zneuzitia prava sa osobitnymi pripadmi rozporu s dobrymi
mravmi (na ktory nadvazuje § 424 Obcianskeho zakonnika).

Zasada zdkazu zneuzitia prava je vo vel'mi vyraznej miere ovplyvne-
na francizskou naukou ,abus de droits“,** pricom v mnohych Statoch na-
Sla aj svoje normativne zakotvenie. Napriklad ¢lanok 7 ods. 2 Spanielske-
ho Cédigo Civil umoznuje pozadovat odSkodnenie v pripade, ak konanie
alebo opomenutie, ktoré imyslom konajtceho, svojim ucelom alebo na
zaklade okolnosti, za ktorych knemu doslo, oc¢ividne prekracuje bezné

nosti vyplyvajtcej zo zmluvy, pretoZe v takom pripade nastupuje zodpovednost za poru-
Senie pravnej povinnosti podl'a § 420 Obcianskeho zakonnika. Zodpovednost za imysel-
né konanie proti dobrym mravom zahffia tak pripady konania neupraveného pravom,
ako aj pripady opravneného vykonu prava, ktory smeruje k poskodeniu iného, neodporu-
je sice priamo zakonu a nedosahuje intenzitu protipravnosti, ale je v rozpore s dobrymi
mravmi.”

12 Bliz$ie pozri NOVOTNA, M. Zodpovednost’ za $kodu spdsobenti imyselnym konanim proti
dobrym mravom. In: M. STEVCEK, A. DULAK, J. BAJANKOVA, M. FECIK, F. SEDLACKO, M.
TOMASOVIC, et al. Obciansky zdkonnik I: § 1 - 450: Komentdr. 1.vyd. Praha: C. H. Beck,
2015, 5. 1395-1403. ISBN 978-80-7400-597-8.

13 BlizSie pozri TICHY, L. a ]. HRADEK. Deliktni prdvo. 1. vyd. Praha: C. H. Beck, 2017, s. 331.
ISBN 978-80-7400-625-8.

14 Predpoklady zneuzitia prava (abus de droits) st vo francuzskej judikatire a nduke spor-
né. Blizsie pozri FERID, M. a H.-]. SONNENBERGER. Das franzdsische Zivilrecht: Allgemeine
Lehren des franzosischen Zivilrechts: Einfiihrung und allgemeiner Teil des Zivilrechts:
Band 1/1. 2. Aufl. Heidelberg: Recht und Wirtschaft, 1994, s. 156 anasl. ISBN 3-8005-
6750-4.
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hranice vykonu prava na ujmu iného. V niektorych krajinadch (napriklad
Taliansko alebo Rakusko)?!s je zdsada zakazu zneuZitia prava normovana
relativne restriktivne, obmedzujic svoje pdsobenie na pripady Sikanoz-
neho vykonu prava.16

Sikanézny vykon prava je tradi¢ne charakterizovany ako vykon pra-
va smerujuici k poskodeniu (ujme) prav druhého Gcastnika, pripadne tre-
tej osoby alebo k poruseniu podmienok vykonu subjektivneho prava
ustanovenych vSeobecne alebo osobitne prislusnymi zakonmi pri vykone
vlastného subjektivneho prava (tj. zneuzitie subjektivneho prava, ktoré
objektivne pravo urc¢itému subjektu priznava).t?

Vychodiskovym ustanovenim zasady zakazu zneuzitia prava v slo-
venskom pravnom poriadku je § 3 ods. 1 Obc¢ianskeho zakonnika, podla
ktorého vykon prav apovinnosti vyplyvajucich z obc¢ianskopravnych
vztahov nesmie byt vrozpore sdobrymi mravmi. Rozpor s dobrymi
mravmi je v tomto pripade Kritériom postdenia zneuzitia prava, t.j. také-
ho vykonu prava, ktorého cielom nie je dosiahnutie ticelu sledovaného
pravnym predpisom.

Pravnym nasledkom vykonu prava v rozpore s dobrymi mravmi je
vsulade s interpretdciou § 3 ods.1 Obcianskeho zdkonnika odopretie
pravnej ochrany. Uvedeny pravny nasledok sa uplatni pre pripady zne-
uzitia prava v dosledku rozporu s dobrymi mravmi, pri ktorom nedoslo
k vzniku Skody, respektive pri ktorom sice doslo k vzniku skody, avsak
nezavinene alebo iba z nedbanlivosti (v poslednom menovanom pripade
nedbanlivostného zneuZitia prava mozno uvazovat o aplikacii § 420, pri-
¢om za zakonnu povinnost, k porusSeniu ktorej doslo, sa bude povaZovat
§ 3 ods. 1 Obc¢ianskeho zadkonnika).

15V Taliansku ¢lanok 833 Codice civile zakazuje vlastnikovi vykonavat svoje pravo s imys-
lom spdsobit inému $kodu. V rakiiskom sukromnom prave je koncept zneuzitia prava
obmedzeny v § 1295 ods. 2 ABGB na povinnost nahrady $kody spdsobenej Sikan6znym
konanim. BlizS$ie pozri RYBARZ, ]. C. Billigkeitserwdgungen im Kontext des Europdischen
Privatrechts. 1. Aufl. Tubingen: Mohr Siebeck, 2011, s.171-172. Studien zum auslandi-
schen und internationalen Privatrecht, Nr. 262. ISBN 978-3-16-150818-9.

16 BlizSie pozri RYBARZ, ]. C. Billigkeitserwdgungen im Kontext des Europdischen Privat-
rechts. 1. Aufl. Tiibingen: Mohr Siebeck, 2011, s. 171 a nasl. Studien zum ausldndischen
und internationalen Privatrecht, Nr. 262. ISBN 978-3-16-150818-9.

17 Bliz$ie pozri PRUSAK, J. Teoretické otazky zakazu zneuZitia prava. In: P. BLAHO, J. LAZAR
aJ. PRUSAK, eds. Zdkaz zneuZitia prdva. 1. vyd. Bratislava: Iura Edition, 2001, s. 65. ISBN
80-89047-00-9.
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Ak by niekto vykonaval svoje pravo spésobom, ktorym zdmerne
(imyselne) poskodzuje iného, pricom poskodenie iného je motivom ta-
kéhoto vykonu prava, pdjde o Sikan6ézny vykon prava (napriek tomu, Ze
by sa takyto vykon prava mohol javit vo svojej podstate opravneny). Ko-
nanie, ktorym niekto pri vykone svojho prava sleduje vlastny prospech,
nie vSak poskodenie iného, za Sikan6zny vykon prava, teda za konanie
vrozpore s dobrymi mravmi povaZovat nemozno.'8 Vazba Sikan6zneho
vykonu prava na podmienku poskodenia iného ako jediného motivu vy-
konu prava bez toho, aby nim konajtci sledoval svoje vlastné zaujmy, ne-
bude vsak, podl'a ndsho nazoru, dostacujica pre zachytenie Sirokého ok-
ruhu do uvahy prichadzajucich konani. Uvedena podmienka by neprime-
rane striktne vylucovala taky vykon prava, pri ktorom je imysel uskodit
»iba“ prevazujucim dévodom vykonu prava (judikatira obdobne prizna-
va relevanciu takému vykonu prava, pri ktorom je imysel poskodit ,as-
pon prevazujucou motivaciou“),!® pripadne taky, pri ktorom existuje
hruby nepomer medzi vlastnymi zaujmami, ktoré sleduje konajuci, a za-
ujmami iného, do ktorych bolo zasiahnuté (t.j. ak nepoctivy motiv vykonu
prava jednoznacne prevlada nad poctivym motivom konania). K obdob-
nému Siroko formulovanému chapaniu Sikanézneho vykonu prava sa po-
stupne (najma od pociatku 90-tych rokov minulého storocia) prepraco-
vala napriklad aj judikattra rakdskych sidov, ktora za Sikan6zny povazu-
je taky vykon subjektivneho prava, pri ktorom stoji motiv poSkodit tak
zjavne v popredi, Ze iné ciele vykonu prava dplne ustupuju do tizadia.2?
Nepomer zaujmov ako Kkritérium Sikanézneho vykonu prava (napriklad
ak vlastnik na svojom pozemku vybuduje vysoku stavbu s preitho mini-
malnou vyuzitelnostou na takom mieste a z dovodu, aby zabranil pre-
niknutiu svetla do susediaceho obydlia) bude vSak pravdepodobne po-
trebné posudzovat vel'mi citlivo, kedZe pouZzitim tohto kritéria moZno
zadsadnym spdésobom zasahovat do vykonu prav opravneného, pricom
relevanciu mozno priznat iba takému nepomeru, ktory ma zjavne hruby
charakter. Otazne je, ¢i mozno pripustit i vyklad, v sulade s ktorym sa za

18 BlizSie pozri Vazny ¢. 11141.

19 Bliz$ie pozri Rozhodnutie NajvysSieho siidu Ceskej republiky zo diia 29.3. 2001, sp. zn.
25 Cdo 2895/99; Rozhodnutie Najvyssieho siidu Ceskej republiky zo dria 18. 3. 2004, sp. zn.
32 0do 807/2002; Rozhodnutie Najvyssieho stidu Ceskej republiky zo dria 26. 4. 2012, sp. zn.
33 Cdo 1030/2011; Rozhodnutie Najvyssieho stidu Ceskej republiky zo diia 17. 12. 2014, sp.
zn. 33 Cdo 2247/2013; opaéne pozri napriklad Rozhodnutie Najvyssieho stidu Ceskej repub-
liky zo dria 7. 9. 2004, sp. zn. 22 Cdo 1567/2004.

20 Bliz§ie pozri BYDLINSK]I, F. Skizzen zum Verbot des Rechtsmissbrauchs im osterreichi-
schen Privatrecht. In: P. BLAHO, J. LAZAR a]. PRUSAK, eds. Zdkaz zneuZitia prdva. 1.vyd.
Bratislava: Iura Edition, 2001, s. 91. ISBN 80-89047-00-9.
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Sikan6zny vykon prava povaZzuje tiez také konanie, ktoré sice nesmeruje
k poskodeniu toho, voci ktorému sa dané pravo vykonava, ale motivom
takéhoto vykonu prava je posSkodenie tretej osoby. Odpoved' by pravde-
podobne mala byt pozitivna.

Pravne nasledky Sikan6zneho vykonu prava v deliktnom prave

Pravne néasledky Sikanézneho vykonu prava civilnopravna tprava oso-
bitnym sp6sobom nenormuje, preto (ak su splnené d’alsie predpoklady
vzniku zodpovednosti za $kodu) mozZno (ked'Ze Sikandzny vykon prava je
v naSom prispevku predmetom skimania vo vyseku deliktného prava)
takéto konanie subsumovat pod ustanovenie § 424 Obcianskeho zakon-
nika.

Ustanovenie § 424 Obcianskeho zakonnika tak umoZziiuje priznat
postavenie pravne relevantného ukonu nielen konaniu, ktoré porusuje
pravom konkrétne stanovenu alebo zprava vyplyvajicu povinnost
(vzmysle chapania prava ako ,law in books), ale aj konaniu, ktoré je
v rozpore s prevladajicou predstavou o hodnotach spolo¢nosti. Na dru-
hej strane vSak pravny poriadok kladie hranice vyvodenia zodpovednosti
za Skodu z takéhoto konania sprisnenim poziadaviek pre jej vznik, ktoré
spocivajui v nevyhnutnosti preukazania imyslu ako rigor6znejsej formy
zavinenia.2! Ked'Ze pravidla napltiajice pojem dobrych mravov nie s tak
pregnantne formulované ako pravne normy2? apodliehaji zmenam
v priestore a ¢ase, pravny poriadok sankcionuje povinnostou nahradit
sposobent skodu iba pripady ich imyselného porusenia, ¢im zarovei vy-
tvara limit prestupovania do urcitej miery metapravneho naplnenia ob-
sahu pojmu dobrych mravov do pravneho systému.

Vychodiskom na tcely aplikacie ustanovenia § 424 Obcianskeho za-
konnika je postdenie, ¢ uréité konanie $kodcu napiiia znaky rozporu
s dobrymi mravmi (contra bonos mores). Konanie $kodcu musi predsta-
vovat porusenie dobrych mravov z objektivneho hl'adiska, pricom za ta-
kyto rozpor s dobrymi mravmi mozno povazovat stav, ktory sa prieci
moralnym normam vSeobecne uznavanym Vv spolocnosti presadzujtcej
slusnost, ohl'aduplnost, porozumenie a vzajomny respekt. Konanie v roz-

21 Bliz$ie pozri NOVOTNA, M. Hodnota slugnosti premietnuta v deliktnopravnej rovine ingti-
titu dobrych mravov. In: A. OLSOVSKA, M. LACLAVIKOVA a M. MORAVCIKOVA, eds. Ethi-
ca et aequitas in iure. 1. vyd. Trnava: Typi Universitatis Tyrnaviensis, 2017, s. 83-92. ISBN
978-80-568-0034-8.

22 Bliz$ie pozri LUBY, S. Prevencia a zodpovednost v ob¢ianskom prdve I. 1. vyd. Bratislava:
Vydavatel'stvo Slovenskej akadémie vied, 1958, s. 521.
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pore s dobrymi mravmi moéze zahfiiat' vel'mi Siroky diapazén réznych
¢innosti, kritérid postdenia ktorych su relativne tazko identifikovatel'né.
Osciluji od postdenia socidlnej moralky cez identifikaciu rozporu s dob-
rymi mravmi prostrednictvom mimopravnych konven¢nych noriem ale-
bo prostrednictvom nepisanych pravnych zasad alebo ordre public, ktory
je vlastny danému pravnemu poriadku.

Zo strany Skodcu teda ide o poruSenie spolocensky viac-menej vSe-
obecne akceptovaného Standardu spravania sa, ktoré svojou povahou si-
ce nie je vrozpore s pravnou normou stanovujucou konkrétny prikaz
alebo zakaz, ale nenapliiia v§ak o¢akavany $tandard stladu s minimalny-
mi pravnoetickymi a socidlnoetickymi poziadavkami spolo¢enského
spravania sa. Takéto spravanie sa je nasledne z pravnej sily normy, ktora
odkazuje na rozpor s dobrymi mravmi, sankcionované aj pravnymi pro-
striedkami (v rdmci § 424 Obcianskeho zdkonnika povinnostou nahradit
sposobenu skodu).23

Konanie vrozpore s dobrymi mravmi zahfna tak aktivne konanie
(faktické alebo pravne), ako aj opomenutie konat, pricom obe tieto formy
moZu byt realizované vo forme zneuzitia prava, pripadne Sikanézneho
vykonu prava. V pripade opomenutia moZno zodpovednost podla § 424
Obcianskeho zakonnika vyvodit len vtedy, ak by na konanie bol Skodca
v sulade so spolo¢nostou vytvorenymi a uznavanymi pravidlami slusnos-
ti (moralnymi pravidlami) povinny. Na vznik zodpovednosti sa nevyza-
duje, aby mal Skodca vedomost otom, Ze jeho konanie je vrozpore
s dobrymi mravmi, t.j. Skodca sa zodpovednosti nemoéze zbavit poukaza-
nim na skuto¢nost, Ze nevedel o tom, Ze jeho konanie poruSuje dobré
mravy. Ak by sme pripustili opa¢ny vyklad, dochadzalo by k neoddévod-
nenému zvyhodneniu tych subjektov, ktorym nie sd pravidla slusnosti
avzajomného respektu (moralneho citenia) vlastné, respektive takato
poZziadavka vedomosti o rozpore ich konania s dobrymi mravmi by viedla
k subjektivizacii objektivneho kritéria posudzovania moralky (Uroven
svedomia jednotlivca nemdZe byt rozhodujica pri urcovani, o mu je
v prave dovolené, a ¢o nie). V tomto smere sa ziada prisvedcit nemeckej
judikatire ajurisprudencii, ktord od Skodcu poZaduje iba vedomost

23 Bliz$ie pozri NOVOTNA, M. Hodnota slunosti premietnuta v deliktnopravnej rovine insti-
titu dobrych mravov. In: A. OLSOVSKA, M. LACLAVIKOVA a M. MORAVCIKOVA, eds. Ethi-
ca et aequitas in iure. 1. vyd. Trnava: Typi Universitatis Tyrnaviensis, 2017, s. 83-92. ISBN
978-80-568-0034-8.
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(znalost) o skuto¢nych okolnostiach (skuto¢nostiach), z ktorych nasled-
ne mozno vyvodit rozpor s dobrymi mravmi.24

Ustanovenie § 424 Obcianskeho zdkonnika viaZe vznik zodpovednos-
ti za Skodu na porusenie pravidla spravania sa, ktoré ma metapravny po-
vod. Napriek tomu, Ze inkorporaciou takéhoto mimopravneho pravidla
do pravnych vztahov ndhrady Skody nedochadza k jeho transformacii na
pravidlo pravnej povahy, nedochddza v tomto pripade ani k prelomeniu
zasady, Ze pravnym dovodom vzniku subjektivnej zodpovednosti za sko-
du je porusenie pravnej povinnosti. Aj z ustanovenia § 424 Obcianskeho
zakonnika mozno vyabstrahovat pravne pravidlo spravania sa, ktorym je
z uvedeného ustanovenia implicitne vyplyvajica povinnost nekonat
v rozpore s dobrymi mravmi.2> Pravidlo metalegalneho pévodu, ktoré bo-
lo porusSené (atakéto konanie bolo vyhodnotené ako rozpor s dobrymi
mravmi), iba naplni pravny zdkaz konania proti dobrym mravom jeho
konkrétnym obsahom. Konanie v rozpore s dobrymi mravmi teda indiku-
je protipravnost, ktora je po posudeni dalSich relevantnych faktorov
(napriklad okolnosti vylucujucich protipravnost) ustalena. Posudzovanie
protipravnosti sa v uvedenom pripade neviaZe na samotny vznik Skody,
tj. vznik Skody nie je kritériom protipravnosti, ale iba jednym z predpo-
kladov vzniku zodpovednostného pravneho vztahu. Na protipravny cha-
rakter konania v rozpore s dobrymi mravmi mozno usudzovat vzhl'adom
na porusenie pravnej povinnosti nekonat’ proti dobrym mravom aj pred
vznikom $kody, obdobne ako mozno za protipravne povazovat uz sa-
motné porusenie konkrétnej pravnej povinnosti (napriklad povinnosti
starostlivo opatrovat uschovanu vec) bez toho, aby muselo dojst’ k vzni-
ku Skody.

Konanim v rozpore s dobrymi mravmi nebude také spravanie sa, pri
ktorom by sa na poruSenie dobrych mravov malo usudzovat iba z toho,
Ze dané konanie takmer porusilo konkrétne pravne pravidlo spravania
sa, t.j. ak takéto spravanie sa per se nespliia atribiity rozporu s dobrymi
mravmi, samotny fakt ,skoroporusenia“ pravnej povinnosti neodévodiu-
je aplikaciu § 424 Obcianskeho zakonnika.

24 Bliz8ie pozri NOVOTNA, M. Hodnota slugnosti premietnuta v deliktnopravnej rovine ingti-
titu dobrych mravov. In: A. OLSOVSKA, M. LACLAVIKOVA a M. MORAVCIKOVA, eds. Ethi-
ca et aequitas in iure. 1. vyd. Trnava: Typi Universitatis Tyrnaviensis, 2017, s. 83-92. ISBN
978-80-568-0034-8.

25 Explicitne vyjadreny prikaz konat' v stilade s dobrymi mravmi mozno identifikovat v § 3
ods. 1 Ob¢ianskeho zakonnika.
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Pravdepodobne je nevyhnutné pripustit, Ze aplikacia § 424 Obcian-
skeho zakonnika sa nebude vzt'ahovat na Sikanézny vykon prava povahy
hrubého nepomeru medzi zdujmami konajliceho a zdujmami iného, do
ktorych bolo zasiahnuté, ked'ze v tomto pripade je sice dany imysel ko-
nat tak, aby doslo k hrubej nerovnovahe zaujmov (¢o v kone¢nom do-
sledku odoévodnuje povahu daného konania ako Sikanézneho vykonu
prava), avSak absentuje umysel konajticeho viaZuci sa na vznik Skody ako
podmienka pre pouzitie § 424 Obcianskeho zakonnika.

Zaver

ZneuZitie prava je vo vSeobecnosti charakterizované ako také spoliehanie
sa na pravo, ktoré je urc¢itym sposobom zavadné, pricom zdkaz zneuZitia
prava je prostriedkom, ktory urcitym sposobom brani takejto zavadnosti,
¢i uz je zavadnost pritomna v spoliehani sa na pravo, vo vysledku reali-
zacie prava alebo v samotnej existencii prava.zé

V deliktnom prave (t.j. v ramci tvah s nasledkom spdsobenia Skody)
nachadza zasada zneuZitia prava svoje vyjadrenie najma vo vztahu k me-
taprdvnemu instititu dobrych mravov, vtomto kontexte vyjadrenom
v tradi¢nej skutkovej podstate uloZenia povinnosti k ndhrade skody spé-
sobenej nemravnym (v rozpore s dobrymi mravmi) konanim, pripadne
opomenutim konania (typicky, ak niekto vykonava pravo tak, Ze zamerne
spésobuje ujmu inému, pricom prave sposobenie ujmy tejto osobe, pri-
padne tretej osobe je motivom daného vykonu prava, pojde o Sikanézny
vykon prava). Nie je vSak vylicené, aby sa v pripade zneuZitia prava, kto-
ré malo nedbanlivostny charakter, uvazovalo i o aplikacii § 420 Obcian-
skeho zakonnika (zodpovednost za Skodu spdsobent zavinenym proti-
pravnym Konanim), pricom za zakonnu povinnost, k poruseniu ktorej
doslo, sa bude povazovat § 3 ods. 1 Obc¢ianskeho zakonnika ako general-
na klauzula zakazu zneuzitia prava, pricom nedbanlivost vo vztahu
k sposobeniu ujmy pri vykone prava sa prezumuje.
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Communication and Notification
of Personal Data Breaches Pursuant
to the General Data Protection Regulation?

Jakub Moravek

Abstract: The paper focuses primarily on the communication and notifica-
tion of personal data breaches pursuant to the General Data Protection
Regulation. The author discusses the issue in the context of the nemo ten-
etur principle and the related constitutional aspects.

Key Words: Labour Law; Personal Data Protection; Data Breach; General
Data Protection Regulation; nemo tenetur Principle; the Czech Republic.

Introduction

The adoption of the General Data Protection Regulation? was referred to
as a “revolution”. Yet the reality is different. The General Data Protection
Regulation does not change the basic regulatory scheme in terms of the
principles and obligations governing personal data protection and the
status of the entities involved (controller, processor, data subject).3 Re-

-

The author of the presented paper is a secretary and senior lecturer at the Department of
Labour Law and Social Security Law of the Faculty of Law of the Charles University in
Prague. He is a vice-chairman of the Czech Association for Labour Law and Social Security
Law and an attorney at law in Prague. The paper reflects the legal status as of 10 May
2019. The paper was drafted within and under the support of the research project “Pri-
vate Law and the Challenges of Today” (in the Czech original “Soukromé prdvo a vyzvy
dneska”), project ID PROGRES QO3 at the Charles University in Prague, the Czech Repub-
lic, and the University Research Centres (UNCE) project UNCE/HUM/034 “Dependent
Work in the 215t Century - Issues and Challenges” (in the Czech original “Zdvisld prdce v 21.
stoleti - otdzky a vyzvy”).

See Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the Protection of Natural Persons with Regard to the Processing of Personal Data
and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data
Protection Regulation). O] EU L 119, 2016-05-04, pp. 1-88.

Cf. MORAVEK, ]. Obecné natizeni o ochrané osobnich tidajt nejen z hlediska pravni tipra-
vy pracovnépravnich vztahti. In: Z. GREGOROVA, ed. Pracovni prdvo 2017: Ochrana osob-
nich tddajii, sluZebni zdkon a socidlni souvislosti zaméstndvdni cizincii [online]. 1. vyd. Brno:
Masarykova univerzita v Brné, 2018, pp. 13-47 [cit. 2019-04-26]. Acta Universitatis Bru-
nensis, Iuridica, Volume 609. ISBN 978-80-210-8930-3. Available at: https://www.law.
muni.cz/sborniky/pracpravo2017 /files/PracovniPravo2017.pdf.
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flecting on the existing case law, particularly the decisions of the Court of
Justice of the European Union, and the methodical recommendations and
interpretation opinions of the Article 29 Data Protection Working Party+*
(now transformed into the European Data Protection Board), the General
Data Protection Regulation has deepened certain principles and broad-
ened certain obligations. In addition, the General Data Protection Regula-
tion has introduced some new or fairly new concepts. From the local law
perspective, these include the personal data protection officers, the codes
of conduct or approved consistency mechanisms, the explicitly anchored
mechanism of engaging sub-processors and creating processing chains,
or the explicit formulation of binding corporate rules. Another novelty is
the concept of communication and notification of personal data breaches.

The term “novelty” is nevertheless relative, as the concept is not
completely unknown. For quite some time, Section 88 of the Act No. 127/
2005 Coll. on Electronic Communications, building on the European leg-
islation, has contained a similar concept. Our considerations on and ob-
jections against the constitutionality of the concept presented below also
apply to the Act on Electronic Communications, except that, with regards
to the position of the obligated entities pursuant to the aforementioned
Act and the level of risk to the protected interests of the persons con-
cerned, the rationale behind the concept can be understood. In the con-
text of the General Data Protection Regulation, however, the situation is
much more complicated.5

Personal data breach

Pursuant to the Article 4(12) of the General Data Protection Regulation,
a security breach means a breach of security leading to the accidental or
unlawful destruction, loss, alteration, unauthorized disclosure of, or ac-
cess to, personal data transmitted, stored or otherwise processed; in oth-
er words, it is a disruption of the confidentiality, integrity or availability
of the personal data being processed.

o~

See Data Protection Working Party pursuant to the Article 29 of the Directive 95/46/EC of
the European Parliament and of the Council of 24 October 1995 on the Protection of Indi-
viduals with Regard to the Processing of Personal Data and on the Free Movement of Such
Data. OJ EC L 281, 1995-11-23, pp. 31-50.

See Act No. 127/2005 Coll. on Electronic Communications.

@
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In the context of the Article 29 Data Protection Working Party, rec-
ommendation of 3 October 2017,% e.g. the loss of a storage medium con-
taining personal data, the sending of an e-mail containing personal data
to an incorrect e-mail address, the destruction of personal data media,
the unauthorized deletion or modification of the personal data being pro-
cessed, the access to personal data by an unauthorized person or the un-
authorized disclosure of personal data constitute a personal data breach.

Based on the likely level of risk to the rights and freedoms of the data
subjects or third parties arising from a personal data breach, the General
Data Protection Regulation requires the data controller:

4+ to document the data breach;?

4 to document the data breach and to notify it to the supervisory au-
thority;

4 to document the data breach, to notify it to the supervisory authority
and to communicate it to the data subject.

The objective of the concept is to respond to a situation where a fail-
ure to notify the data breach or a delayed notification could have a signif-
icant negative impact on the rights and freedoms of natural persons. In
addition, consultation with the Office for Personal Data Protection should
ensure adequate resolution of the situation (selection of the appropriate
technical or organizational measures, etc.) which the controller may not
be able to achieve without the assistance (advice).

The rights and freedoms are not limited to merely the right to priva-
cy or the right to the protection of personal data. In this context, the
rights cover the full spectrum of fundamental rights and freedoms, in-
cluding the right to the protection of life and health or the right to the
protection of property - e.g. aloss of contact data, identification data,
birth number and signature specimen (identity theft) may involve a risk
to the data subject’s property; aloss, long-term unavailability or unau-
thorized alteration of medical records may involve a risk to human life
and health; etc.

6 On the notification of personal data breaches pursuant to the Regulation (EU) 2016/679 of
the European Parliament and of the Council of 27 April 2016 on the Protection of Natural
Persons with Regard to the Processing of Personal Data and on the Free Movement of Such
Data, and Repealing Directive 95/46/EC (General Data Protection Regulation). OJ EU L 119,
2016-05-04, pp. 1-88.

For example, the destruction of a personal data medium if other copies exist of the per-
sonal data being processed.

~
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The risk to the rights and freedoms may concern not only the data
subjects, but also other people (e.g. the data subject’s family members,
etc.; such situation may arise upon interference with the data subject’s
property that constitutes part of the community property of spouses).

Notification of a personal data breach

In the event of a personal data breach that is likely to result in a risk to
the rights and freedoms of natural persons, the data controller shall noti-
fy the personal data breach to the Office for Personal Data Protection.
The Office for Personal Data Protection requests® that the notification be
made via a data box or the e-mail address provided by the Office for Per-
sonal Data Protection. In addition to the preferred channels, a written
submission can be made to the Office for Personal Data Protection. The
written submission is subject to compliance with the notification dead-
line.

The obligation to notify the Office for Personal Data Protection arises
when the controller becomes aware of the circumstances that imply, with
adequate certainty, that there was a personal data breach and allow to
assess the seriousness of the personal data breach in terms of the level of
risk to the rights and freedoms of the persons concerned. The obligation
must be fulfilled without undue delay after the information that has to be
included in the notification pursuant to the Article 33(3) is available to
the controller.

In connection with the personal data breach, the controller is ex-
pected to implement certain internal processes and, in particular, to en-
sure the security of processing and/or to implement measures to elimi-
nate or to minimize the related risks. For this reason, the notification
deadline was set out more specifically as follows: the controller should
notify a data breach not later than 72 hours after having become aware of
the breach.

Exceeding the 72-hour deadline does not necessarily constitute an
infringement by the controller, since the primary obligation is to notify
the personal data breach without undue delay. Depending on the circum-
stances, the corresponding deadline may be longer than 72 hours (see
also Recital 85). Where the 72-hour deadline is not met, the reasons for

8 See Urad pro ochranu osobnich tdajii [online]. 2019 [cit. 2019-07-08]. Available at:
https://www.uoou.cz/.
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the delay (being legitimate reasons) have to be included in the notifica-
tion by the controller.

The General Data Protection Regulation prefers (in order to protect
the rights and freedoms of the persons concerned) the earliest possible
communication between the controller and the Office for Personal Data
Protection. The notification duty may, therefore, be fulfilled in phases, as
separate facts that should be included in the notification (Article 33(3) of
the General Data Protection Regulation) become available to the control-
ler. Fulfilment of the notification duty in several phases may not be an
exception. The controller may generally be able to assess the security in-
cident in terms of the risks to the rights and freedoms within 72 hours;
nevertheless, the controller may be unable to adequately respond by im-
plementing measures to address the personal data breach within the
same deadline. The “without undue delay” deadline shall apply to each
individual piece of information that is to be included in the notification,
even if the notification is made in phases.

The notification shall contain at least the information stipulated in
the Article 33(3) of the General Data Protection Regulation.

Communication of a personal data breach

Where a personal data breach is likely to result in a high risk to the rights
and freedoms of natural persons, the controller shall notify (Article 34 of
the General Data Protection Regulation) the personal data breach to the
Office for Personal Data Protection as described above. In addition, the
personal data breach shall also be communicated, without undue delay,
to the data subjects concerned. No framework deadline is stipulated for
the communication of a data breach, as in the case of the notification to
the Office for Personal Data Protection. In principle, the communication
to the data subjects should precede the notification to the Office for Per-
sonal Data Protection and should be made immediately after the personal
data breach has been detected. The aim is to immediately alert the data
subjects to the risk and to provide them with information (and time)
necessary to eliminate or at least to minimize the risk to their rights and
freedoms.

An example of a personal data breach is the loss of the data subject’s
medical records, where the knowledge of previous therapy, medications,
test results, etc. is necessary for further treatment of the data subject.
Another example is the loss of the data subject’s personal data which al-
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low to manipulate with/to dispose of the data subject’s assets. In such
case, the rights and freedoms of third parties may also be jeopardized
(e.g. if the assets constitute part of the community property of spouses).

The communication shall use clear and plain language so that the
content can be understood by the addressee. Special attention should be
paid to formulating the information if the recipient is a child. If the recip-
ient’s capacity is unknown, he/she will be presumed to have the intellect
of an average individual (Section 4(1) of the Civil Code). In addition to
the nature of the breach, the communication shall include at least the in-
formation and the description of measures pursuant to the Article 33(3)
of the General Data Protection Regulation (see above).

With respect to the personal data controller’s obligation to ensure
security of the personal data being processed and the obligation to mini-
mize the risks to the rights and freedoms of the data subject, the commu-
nication should also include (see Recital 86) a recommendation of effec-
tive measures whereby the person concerned can eliminate or at least
minimize the risks to the rights and freedoms (e.g. immediate change of
the login information upon loss of mailbox login data, etc.).

If the controller is reluctant to comply with the communication obli-
gation toward data subjects, the Office for Personal Data Protection may,
pursuant to the Article 34(4) of the General Data Protection Regulation,
require fulfilment of the obligation by the controller (having considered
the likelihood of the level of risk the personal data breach may result in).
The Office for Personal Data Protection may also decide that the commu-
nication obligation does not have to be fulfilled on the grounds that cer-
tain requirements for exemption have been met. Given the absence of de-
tailed provisions governing the process, the general provisions contained
in the Code of Administrative Procedure should be followed.

The communication to the data subject shall not be required if any of
the following conditions are met:

(a) The controller has implemented appropriate technical and organiza-
tional protection measures, and those measures were applied to the
personal data affected by the personal data breach, in particular those
that render the personal data unintelligible to any person who is not
authorized to access it, such as encryption.

The above-mentioned condition may relate to two situations:
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1. either the controller implemented the appropriate measures be-
fore the personal data breach; the controller has encrypted or thoroughly
pseudonymised the data and, under normal circumstances, it is impossi-
ble for an unauthorized person to read the data. In addition, the control-
ler has a copy of the stolen data;

2. or a technical solution was adopted after the personal data breach,
but has the same effect and, in the light of circumstances, it is impossible
that a high risk to the data subject’s rights and freedoms may have arisen
in the meantime.

As in the first case the obligation to notify and to communicate the
personal data breach does not arise at all (there is no high risk to the
rights and freedoms), the exemption should, in fact, relate to the latter. In
the context of the exemption stipulated under letter (b), however, which
would then be deprived of any content, the exemption under letter (a)
cannot but relate to the first case described. The exemption under let-
ter (b) can, therefore, relate to the second case.

(b) The controller has taken subsequent measures which ensure that the
high risk to the rights and freedoms of data subjects is no longer likely
to materialize.

(c) It would involve disproportionate effort. In such a case, there shall in-
stead be a public communication or similar measure whereby the data
subjects are informed in an equally effective manner.

The concept of disproportionate effort must be interpreted in the
context of the proportionality principle (test). In measuring the interests
concerned, both the potential interference with the data subjects’ inter-
ests and the costs incurred by the data controller need to be considered,
as well as the risk arising from possible delay if contacting the data sub-
jects would require tracing the contact details which are currently una-
vailable to the data controller. Account must also be taken of the control-
ler’s position and responsibilities.

In these cases, the controller is required to inform the data subjects
at least by a public statement (on the website, in the media, by the bulk e-
mail messages, etc.).

Section 12 of the Act No. 110/2019 Coll. on the Processing of Person-
al Data (hereinafter referred to as the “Data Processing Act”) derogates
from the general statutory provisions. Pursuant to the above-stated Sec-
tion, the data controller may fulfil the communication obligation to a lim-
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ited extent only or to postpone its fulfilment (i.e. to communicate the da-
ta breach, yet not without undue delay) if it is necessary and adequate in
scope to secure the protected interest stipulated in the Section 6(2) of
the Data Processing Act; Section 6(2) of the Data Processing Act stipu-
lates among protected interests, inter alia, the protection of rights and
freedoms of persons or the enforcement of private law claims.?

Such case (in relation to labour relations) may involve the destruc-
tion of media containing the data on data subjects (employees) who are
deemed to have been involved in causing damage to the employer’s
property; if there are multiple liable employees, such situation may, sub-
ject to individual personal liability of employees, result in a potentially
high risk to the rights and freedoms of at least some of the employees
concerned, while communicating the incident to the employees con-
cerned may frustrate the employer’s enforcement of claims.

The controller shall report to the Office for Personal Data Protection
the non-communication or limited communication of a personal data
breach, pursuant to the provision of the Section 12 of the Data Processing
Act, without undue delay. Section 11(2) of this Act shall apply to the re-
porting to the Office for Personal Data Protection accordingly.

Communication and notification of a personal data breach and
documentation of the same

The obligation to notify and to communicate personal data breaches sole-
ly lies with the controller. This does not exclude that, under the authority
of the personal data controller, the obligation to the Office for Personal
Data Protection or to the data subjects may be fulfilled by the personal
data processor or by another authorized representative on the control-
ler’s behalf. Pursuant to the General Data Protection Regulation (Arti-
cle 33(2)), the processor only has the obligation to notify the controller
without undue delay after becoming aware of a personal data breach.

In relation to the controller’s obligation to ensure security of the per-
sonal data being processed, the obligation to safeguard the interests and
rights and freedoms of data subjects and the liability to duly and timely
discharge the obligations pursuant to the Articles 33 and 34 of the Gen-
eral Data Protection Regulation, at least the following should be set in the
context of regulating the relationship between the controller and the

9 See Act No. 110/2019 Coll. on the Processing of Personal Data.
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processor: the need to inform each other of data breaches, of the Office
for Personal Data Protection notification and of measures that should be
or have been adopted to minimize the risks to the rights and freedoms of
the data subject following a personal data breach.

The controller’s (or the processor’s) obligation to ensure timely and
effective protection of the personal data being processed and the obliga-
tion to ensure compliance with the communication and notification du-
ties may also involve setting up an internal whistleblower system.10

Each personal data breach shall be documented by the controller.

The General Data Protection Regulation only prescribes the general
structure of the record. Pursuant to the Article 33(5) of the General Data
Protection Regulation, the record should contain:

4 a description of the facts of the personal data breach;

4 adescription of the effects of the personal data breach in relation to
the rights and freedoms of the data subject;

4 the reason why the personal data breach does not involve a risk to
the data subject’s rights and freedoms;

4 adescription of measures envisaged and taken to eliminate the risk
of recurrence;

4 if the personal data breach resulted in interference with the data
subject’s rights and freedoms, a description of measures eliminating
the risk to the data subject’s rights and freedoms and, if the risk can-
not be eliminated, a description of measures mitigating the risk;

4 if, pursuant to the Article 34(3) of the General Data Protection Regu-
lation or pursuant to the Section 12 of the Data Processing Act, the
personal data controller has failed to discharge or postponed the dis-
charge of the duty to communicate the personal data breach to the
data subject, the record should also contain the reasons for the con-
troller’s conduct;

4 it should also be clear from the documentation why the personal da-
ta controller discharged the communication or notification duty in
phases or why the duty in question was not fulfilled by the statutory
deadline.

10 Concerning whistleblowing see e.g. PICHRT, ]. ed. Whistleblowing. 1. vyd. Praha: Wolters
Kluwer, 2013. 260 p. ISBN 978-80-7478-393-7.
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Notification of a personal data breach in light of the legal maxim
“nemo tenetur se ipsum accusare”

The basic idea behind the regulation of communication and notification
of personal data breaches is a good one. In essence, the idea grasps that
which follows from the general obligation to prevent harm and from the
common decency, i.e. that in the event of an incident that may affect the
interests, rights and freedoms of another, the person affected should be
informed of the incident and should have the time and opportunity to
adopt the relevant measures to avert any negative consequences. If the
situation is the informer’s fault, the informer should participate in avert-
ing the negative consequences. It is also reasonable for the obligated par-
ty to have an opportunity to contact a competent institution to discuss
the matter and to receive advice as to the best solution of the situation.

The stories of legal concepts, however, rarely tend to have happy
endings. Legal concepts, especially the new and unrefined ones, are sel-
dom reasonable, well-functioning and without any issues. The notifica-
tion of a personal data breach is no exception to this rule.

Pursuant to the provision of the Section 62(1)(a) of the Data Pro-
cessing Act, a controller has committed a non-criminal offense if he/she
has infringed, inter alia, Article 33 of the General Data Protection Regula-
tion (failed to duly notify a personal data breach to the Office for Personal
Data Protection pursuant to the aforementioned provision).

The problem arises when, based on the notification of a personal da-
ta breach, the supervisory authority identifies possible infringement of
the General Data Protection Regulation by the controller (scope of data,
retention period, security, etc.) and proceeds with sanctions.

The core of the problem is the conflict of two legal principles: the
principle of officiality, on the one hand, and the principle nemo tenetur se
ipsum accusare, on the other hand. The solution is not an easy one. No
prosecution means suppression of the effects of personal data protection
legislation. Prosecution, on the other hand, means violation of a constitu-
tional principle and one of the underlying principles of a democratic rule
of law the path to which was long and painful (and sometimes blood-
stained).11

11 Cf. particularly HOLLANDER, P. Pribéhy prdvnich pojmii. 1. vyd. Plzeii: Vydavatelstvi a na-
kladatelstvi Ale$ Cen&k, 2017, p. 164. ISBN 978-80-7380-654-5.
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The opinion of the Office for Personal Data Protection is not clear yet,
as there were not sufficient grounds for potential sanctioning of personal
data controllers in the period of absence of adaptation legislation in the
form of the Data Processing Act. The Office for Personal Data Protection’s
statement!2 saying that some notifications of personal data breaches had
been referred for inspection!3 nevertheless suggests that the Office for
Personal Data Protection does not seem reluctant to sanction the control-
lers.

In this context, let us review the essence of the principle nemo ten-
etur se ipsum accusare.

One of the axioms of a materially perceived democratic rule of law is
the right to a fair trial. The right to a fair trial consists of a group of sub-
rights (the right to a legal judge, foreseeable decision and convincing jus-
tification, etc.). One of the rights that make up the group is a person’s
right not to testify if the testimony could involve the person or his/her
close person in a criminal prosecution or a danger thereof. At the consti-
tutional level, this right is stipulated in the Article 37(1) of the Charter of
Fundamental Rights and Freedoms and, specifically in relation to a pros-
ecuted person, in the Article 40(4) of the same Charter. The right not to
testify is also guaranteed by the international law, e.g. in the Article
14(3)(g) of the International Covenant on Civil and Political Rights or, in
the context of the case law of the European Court of Human Rights, in the
Article 6 of the Convention for the Protection of Human Rights and Fun-
damental Freedoms.

The right to deny testimony means that a person must not be forced
to self-incrimination by the public power. The right not to testify or the
privilege against compelled self-incrimination necessitates extensive in-
terpretation, involving not just the testimony per se, but active collabora-
tion in general.14

The right not to testify or the privilege against compelled self-
incrimination is widely addressed in the case law of the high courts. The

12 See Tiskové zpravy. In: Urad pro ochranu osobnich tdajii [online]. 2019 [cit. 2019-07-08].
Available at: https://www.uoou.cz/tiskove-zpravy/ds-1017 /p1=1017.

13 The Office for Personal Data Protection may be deemed to act upon Recitals 87 and 88 of
the General Data Protection Regulation.

14See e.g. Finding of the Constitutional Court of the Czech Republic Ref No. I US 402/05
[2005-11-08].
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Constitutional Court of the Czech Republic gave detailed comments on
the concept and its genesis in the case file no. III. US 528/06.15

In the context of understanding of the concept as contained in the
Czech Constitutional Court case law, two types of acts may be distin-
guished from the point of view of the principle nemo tenetur. One is the
act of a person exposing oneself (or a close person) to the risk of a crimi-
nal prosecution. The person cannot be compelled to such act. The second
group comprises acts of which the person is merely a passive object and
which he/she may be compelled by lawful means to sustain.

Despite its key importance for a fair trial, the nemo tenetur rule is not
unlimited. For example, sustaining the collection of a control sample dur-
ing an inspection carried out by the Czech Trade Inspection Authority
cannot be described as compelling self-incrimination or self-accusation.
The person concerned is obliged to tolerate the act and may be com-
pelled, by permissible means, to collaborate.

If, on the other hand, a person is asked to take active steps, e.g. to ex-
ecute certain deeds (under the threat of an administrative fine for failure
to cooperate), etc., the borderline has been crossed between an act where
the person is merely a passive object and a situation where the person is
forced to an act of self-incrimination (of oneself or a close person). Forc-
ing a person “to speak” under the threat of an administrative fine would
violate the privilege against compelled self-incrimination (subjecting
him/her or a close person to an incrimination).16

The person concerned must always be advised of the right not to tes-
tify (or to deny active cooperation) well in advance. Insufficient instruc-
tions that may (even without the use of athreat or actual coercive in-
strument, e.g. administrative fine) result in incriminating evidence
against the cooperating person who had the right not to testify (or to de-

15 Similarly cf. e.g. Finding of the Constitutional Court of the Czech Republic Ref.
No. I1. US 118/01 [2003-01-28); Finding of the Constitutional Court of the Czech Republic
Ref. No. I1. US 255/05 [2005-06-23]; and Finding of the Constitutional Court of the Czech
Republic Ref. No. II. US 552/05 [2006-01-12].

16 Cf. e.g. Finding of the Constitutional Court of the Czech Republic Ref. No. I. US 671/05 [2006-
02-22].
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ny active cooperation) constitute a serious procedural defect.l” Forced
evidence cannot be used.181°

The prohibition against compelling active collaboration pursuant to
the principle nemo tenetur applies to the public power as a whole. Both
the compelling of active collaboration using legal instruments (civil fines,
etc.) and the statutory duty to notify the relevant public authority (non-
compliance with which constitutes an infringement) where the pre-
scribed content of the notification may result in facts directly leading to
sanctions imposed upon the notifier are outside the above-mentioned
constitutional limit.

Closing conclusions

As the popular saying goes, even good intentions may lead to unintended
consequences. It is too early to jump to any conclusions. The Office for
Personal Data Protection’s approach and the application practice will be
of the key importance. If not correctly grasped, however, the legislation
governing the notification of personal data breaches may prove the say-
ing to be true.

Application of the principle of officiality will mean violation of the
principle nemo tenetur against the personal data controller. Another op-
tion in the context of nemo tenetur is to exclude from criminal liability the
acts that are the subject of notification; this option would rely on the
identity (consistency) of an act, with the exclusion of any conduct con-
sistent with the notified conduct or the notified consequences. Such ap-
proach could, however, lead to major interference with the public liabil-
ity for violations of the data protection legislation. Preserving liability for
violations of the data protection legislation if there is evidence that the
controller notified the relevant conduct in order to eliminate his/her own
liability could have a somewhat mitigating effect.

Two more concluding comments:

17 Cf. e.g. Finding of the Constitutional Court of the Czech Republic Ref. No. II. US 89/04 [2006-
02-02].

18 Cf. e.g. Decision of the Supreme Court of the Czechoslovak Republic Ref. No.7 Tz 85/65
[1966-02-03].

19Cf. e.g. F. Pary in SAMAL, P. et al. Trestn{ ¥dd: Komentdr I. dil. 5. vyd. Praha: C. H. Beck,
2005, p. 814 and following. ISBN 80-7179-405-8.
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Remedial measures imposed upon the notifier by the administrative
authority do not contradict the principle nemo tenetur, since remedial
measures are not a sanction.

The aforementioned conflict with the principle nemo tenetur does
not arise if the notification implies liability on the part of the processor
and the processor is subject to the Office for Personal Data Protection’s
sanctions. But even in this case, an important question arises, involving
major ethical aspect:20 Is legislation stipulating a general obligation to
become an informant a sign of a healthy society?
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Telepraca ako forma organizacie prace!

Telework as a Form of Work Organization

Silvia Trel'ova

Abstract: The possibility of teleworking is based on a contractual basis.
This flexible work model has its advantages and the work done in this form
is characterised by efficiency. The trend to work from home is increasing; it
concerns different categories of employees and keeps expanding to other
professions. The author outlines in her paper the legal aspect of the defini-
tion of telework and points out the problems of current application prac-
tice.

Key Words: Labour Law; Labour Code; Telework; Information and Com-
munication Technologies; Working Time; the Slovak Republic.

Abstrakt: MoZnost' vykonu teleprdce je zaloZend na zmluvnom zdklade.
Tento flexibilny model prdce md svoje vyhody a prdca vykondvand touto
formou sa vyznacuje efektivnostou. Trend pracovat' z domu sa zvysuje; tyka
sa réznych kategdrii zamestnancov a stdle sa rozsiruje na dalSie profesie.
Autorka vo svojom prispevku pribliZuje prdvny aspekt vymedzenia pojmu
teleprdca a poukazuje na problémy sticasnej aplikacnej praxe.

Kl'ti¢ové slova: Pracovné prdvo; Zdkonnik prdce; teleprdca; informacné
a komunikacné technoldgie; pracovny cas; Slovenskd republika.

Uvod

Zamestnavatel je subjekt, ktory rozhoduje o tom, akd pracovnu poziciu
bude zamestnanec vykonavat, kde bude miesto jeho vykonu prace, odke-
dy, vakom rozsahu a vakom pracovnom Case bude pracu vykonavat, za
aké financné ohodnotenie aza akych dalSich pracovnych podmienok.
Vsetky podmienky vykonu zavislej prace v pracovhom pomere su obsa-
hovou strankou pisomnej pracovnej zmluvy, ktora je v kone¢nom dé-
sledku konsenzom zamestnavatel'a a zamestnanca. Dokument v podobe
pracovnej zmluvy je vyluénym spdsobom zaloZenia pracovného pomeru

1 Prispevok bol spracovany v ramci rieSenia projektu Agentiry na podporu vyskumu a vy-
voja ¢. APVV-15-0066 s nazvom ,Nové technolégie v pracovhom prdve a ochrana zamest-
nanca”, zodpovedny riesitel prof. JUDr. Helena Barancova, DrSc.
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v zmysle § 42 Zakona ¢.311/2001 Z.z. Zadkonnik prace v zneni neskorsich
predpisov (d’alej len ,Zakonnik prace“).

Zakonnik prace vramci svojich kogentnych ustanoveni zakotvuje
formalne aj obsahové nalezitosti pracovnej zmluvy a prostrednictvom
dispozitivnych ustanoveni umoznuje Ucastnikom pracovného pomeru
prisp6sobit’ obsahovu stranku tohto pracovnopravneho vztahu ich vlast-
nym potrebam, ako aj dohodnut si iné nalezitosti, respektive d’alSie pra-
covné podmienky, o ktoré majd zmluvné strany zadujem. Podmienkou ich
platného dohodnutia je skutocnost, Ze nesmu byt v rozpore so vSeobecne
zavaznymi pravnymi predpismi ani s dobrymi mravmi.

V pracovnej zmluve je nevyhnutné niektoré obsahové naleZitosti
priamo vymedzit akonkretizovat, pri niektorych ndleZitostiach staci
uviest' odkaz na ustanovenia kolektivnej zmluvy, respektive pokial kolek-
tivna zmluva neobsahuje tieto naleZitosti a zmluvné strany by nemali za-
ujem ich upravit' odliSne od Zakonnika prace, staci v pracovnej zmluve
uviest odkaz na prislusné ustanovenie Zakonnika prace.

Jednou z podstatnych nalezitosti pracovnej zmluvy je dohodnutie
miesta vykonu prace, ktoré spolu s druhom prace vymedzuje Sirku dis-
pozi¢ného opravnenia zamestnavatela voc¢i zamestnancovi. Nakol'ko do-
hodnutie miesta vykonu prace je zaloZené na zmluvnom zaklade, , miesto
vykonu prace mozno vymedzit uvedenim presnej adresy, kde sidli za-
mestnavatel’ alebo jeho organizacna cast, alebo uvedenim mesta, obce,
v ktorej bude zamestnanec vykonavat pracu alebo inym spésobom (vy-
medzenie okresu, kraja, regiénu a podobne)“.2 Jednou z moznosti ako
Specifikovat’ miesto vykonu prace je dohodnutie bydliska zamestnanca
alebo iného odliSného miesta, odkial' bude zamestnanec vykonavat pracu
pre zamestnavatel'a. Vykon prace bude Specificky, pokial bude potrebné
pri nom pouzitie informacnych technolégii. Pre takyto spdsob prace sa
v slovenskej pravnej terminolégii pouziva pojem ,telepraca“.

Napriek niekolko desatronému skiimaniu Specifik teleprace nemo-
Zeme hovorit' o jednotnej terminoldgii pre pracu ,na dial'ku”. Zatial' ¢o
v anglickom jazyku je v Spojenych Statoch americkych viac pouzivany vy-
raz telecommuting, v ramci Eurépy sa pracuje s pojmom teleworking, ¢o
zodpoveda slovenskému prekladu.

2 Bliz8ie pozri Rozsudok NajvyssSieho stdu Slovenskej republiky zo dria 27.4. 2011, sp. zn.
5Cdo 81/2010.
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Legislativna tiprava teleprace

Na telepracujicich zamestnancov sa vztahuje priama obmedzena pdsob-
nost’ Zakonnika prace, o znamena, Ze pracovné pomery tychto zamest-
nancov sa sice spravuju Zakonnikom prace, ale s odchylkami ustanove-
nymi v § 52 tohto zakona. Problematike teleprace sa Zakonnik prace ve-
nuje vyluéne len vjednom ustanoveni, ktoré vymedzuje telepracu ako
pracovny pomer zamestnanca, ktory ,vykondva pracu pre zamestnavate-
I'a podl'a podmienok dohodnutych v pracovnej zmluve doma alebo na
inom dohodnutom mieste s pouzitim informacnych technoldgii“. V pod-
state sa jedna o tzv. domacku pracu, ktorti méze zamestnanec vykonavat
pre svojho zamestnavatela bud’ z domaceho prostredia (t.j. zo svojho
bydliska) alebo z iného miesta (napriklad zo zahranicia), ktoré sa nacha-
dza mimo obvyklého miesta vykonu prace zamestnavatela (pracovisko
zamestnanca) a na ktorom sa zamestnavatel' so zamestnancom dohodli.
Znaky teleprace budu naplnené vtedy, ked’ zamestnanec pouZziva pri vy-
kone prace na dialku informacné technoldgie. V tejto stuvislosti poukazu-
jeme na neluplné pojmové vymedzenie, nakol'ko nejde len o tvorbu
a spracovavanie informacii, ale aj o ich prenos. Zakonodarca by mal rea-
govat na moderny technologicky pokrok a doplnit informaé¢né technolé-
gie o komunikacné technoldgie, prostrednictvom ktorych zamestnanci
prendsaju spracované informdcie réznymi komunika¢nymi kanalmi. Pri
informacno-komunikacnych technolégiach ide teda o kombinaciu infor-
macnej technoldgie a komunikacnej technolégie, ktora umoziuje nielen
elektronicky zaznamenavat, uchovavat, vyhladavat a spracovavat in-
formacie, ale ich aj prenasat a $irit, v siCasnosti najma prostrednictvom
mobilnych sietf a internetu.

Ako z uvedeného vyplyva, telepraca je uzsi pojem ako domacka pra-
ca, pretoZe zahifia okrem Specifického miesta osobitny prvok spésobu
plnenia pracovnych tloh prostrednictvom informacnych technolégii. Oba
sposoby diStancnej formy prace su podriadené jednému pravnemu rezi-
mu.

Okrem pozitivneho vymedzenia teleprace, ako aj domackej prace,
z ktorého mézeme vyvodit znak pravidelného a opakovaného vykonu
prace, Zakonnik prace obsahuje tiez ich negativne vymedzenie. Telepra-
cou adomackou pracou nie je praca zamestnanca vykonavana prilezi-
tostne alebo za mimoriadnych okolnosti doma alebo na inom ako zvycaj-
nom mieste vykonu prace so sthlasom zamestnavatel'a alebo po dohode
s nim. Zakonnik prace prileZitostnd pracu ani mimoriadne okolnosti bliz-
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Sie neupravuje. Takyto vynimocény vykon prace doma alebo na inom
mieste je moZny len pri niektorych druhoch prac dohodnutych v pracov-
nej zmluve (napriklad programator, redaktor, ictovnik). Druh prace, kto-
ry vykon prace doma alebo na inom mieste umoznuje, je zakonnym
predpokladom takéhoto prechodného vykonu prace.

Osobitné znaky teleprace

Zakladnym znakom teleprace je, Ze pracujici zamestnanec sa pri plneni
pracovnych tloh nachadza doma alebo na inom mieste, ktoré je neobvyk-
lym miestom pre vykon prace uzamestnavatela. Koordinacia vykonu
prace, komunikacia zamestnanca a zamestnavatel'a sa uskutociiuje elek-
tronickou formou, na zaklade ¢oho st ,zamestnanci viac nezavisli pri ria-
deni svojej vlastnej prace bez priameho dohl'adu“.3

Zamestnanec vyuziva pri praci informacné a komunikac¢né technol6-
gie ako charakteristicky prvok teleprace, pricom informacné technoloégie
zabezpeci zamestnancovi samotny zamestnavatel alebo zamestnanec
pouZziva svoje vlastné vybavenie. ,Pri telepraci zamestnanci bud’ vyuziva-
ju prenosné pristroje informacnych technolégii zamestnavatel'a s mobil-
nym internetovym pripojenim, alebo zamestnanci pouZivaji pre plnenie
pracovnych uloh svoje pristroje informacnych technoldgii, hlavne note-
booky, smartfony, tablety a d'alSie.“

V prvom pripade, ak ide o zariadenie zamestnavatela, tento nielen
zabezpedi a nainStaluje potrebné technické a programové vybavenie, ale
je povinny ho inasledne pravidelne udrziavat. Zaroven informuje za-
mestnanca o vSetkych obmedzeniach pouZivania technického vybavenia
a programového vybavenia, ako aj o pripadnych sankciach pri poruseni
tychto obmedzeni. Dal$im vhodnym opatrenim, ktoré zamestnavatel pri-
jme v suvislosti s vykonom prace na dial’ku, je zabezpecenie ochrany uda-
jov, ktoré sa spracivaju a pouzivaju pri telepraci, a to najma pokial ide
o softvér. VSetky tieto opatrenia upravuje § 52 ods. 2 pism.a) az c) Za-
konnika prace. Neodmyslitelnymi predpokladmi teleprace sd pripojenie
na internet a pristup do siete organizacie (k datam, informaciam, d'al$im

3 Bliz8ie pozri BAJZIKOVA, L., H. SAJGALIKOVA, E. WOJCAK a M. POLAKOVA. How Far is
Contract and Employee Telework Implemented in SMEs and Large Enterprises? (Case of
Slovakia). Procedia - Social and Behavioral Sciences. 2016, vol. 235, s.420-426. ISSN
1877-0428.

+ Bliz8ie pozri BARANCOVA, H. Nové technoldgie v pracovnoprdvnych vztahoch. 1. vyd. Pra-
ha: Leges, 2017, s. 40. ISBN 978-80-7502-253-0.
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zdrojom, ale ik pldnovacom, poSte a podobne), ¢im zamestnavatel za-
bezpedi predpoklad elektronickej komunikacie so zamestnancom.

Alternativou vykonu teleprace je pouzivanie vlastného technického
vybavenia zamestnanca. Pri pouzivani vlastnych zamestnancovych in-
formacnych technolégii je mozné pre pripady ich opotrebenia dohodnut
so zamestnavatelom poskytnutie primeranej petiaznej ndhrady. V pripa-
de vyuZivania internetu, ktory si sdm zaviedol a financuje zamestnanec,
je namieste dohoda zamestnavatel'a a zamestnanca o tom, kto a v akom
rozsahu bude tieto naklady uhradzat.

Ustanoveny tyZzdenny pracovny ¢as zamestnanca urcuje zamestnava-
tel', pricom musi dodrZat maximalnu hranicu 40-hodinového tyZdenného
pracovného ¢asu. OdliSnym znakom zamestnancov vykonavajucich tele-
pracu je moznost vlastného rozvrhnutia pracovného ¢asu. Uvedena vy-
hoda zarucujuca flexibilitu tychto zamestnancov vyplyva z§ 52 ods. 1
pism. a) Zakonnika prace, ktory vylucuje aplikaciu ustanoveni o rozvrh-
nuti ur¢eného tyzdenného pracovného casu (§ 86 az § 91 Zakonnika pra-
ce). To znamena, Ze zamestnavatel nerozvrhuje pracovny ¢as zamest-
nanca, neurcuje mu zaciatok ani koniec pracovnej zmeny, na zaklade c¢o-
ho sa na zamestnanca pracujiceho distan¢nou formou nevztahuji ani
ustanovenia o nepretrzitom dennom odpocinku (§ 92 Zakonnika prace),
o nepretrzitom odpocinku v tyzdni (§ 93 Zakonnika prace) a o prestojoch
(§ 142 ods.1 Zakonnika prace). Urcenie pracovnej doby, ako aj doby
denného i tyzdenného odpocinku je sice l'ubovolné a zamestnanec si ho
moze individualne upravit, ale tento telepracujici zamestnanec musi do-
dat’ urc¢itd pracu v uré¢enom termine. VzhI'adom na maximalny tyzdenny
pracovny Cas zamestnavatel nemoZe pridelovat zamestnancovi pracu,
ktord by rozsahovo nezodpovedala tomuto maximu azamestnanec by
nebol schopny takito pracu vykonat.5

Individualiziacia zamestnanca je sprievodnym znakom teleprace.
Vzhl'adom k tomu, Ze zamestnanec pracujuci na dial'ku vystupuje z kolek-
tivu zamestnancov, jeho vykon prace sa individualizuje. Zakonnik prace
ukladd zamestnavatel'ovi povinnost prijat také opatrenia, ktoré pred-
chadzaju izolacii tohto zamestnanca. Aby nedoslo k tzv. odstrihnutiu od
ostatnych zamestnancov, zamestnavatel ma umoznit mu stretavat sa
s ostatnymi zamestnancami, napriklad formou teambuildingov, internych

5 Porovnaj ZULOVA, |. Socidlne prava zamestnancov vykonavajticich telepracu. In: H. BA-
RANCOVA a A. OLSOVSKA, eds. Pracovné prdvo v digitdlnej dobe. 1.vyd. Praha: Leges,
2017, s.87-102. ISBN 978-80-7502-259-2.
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Skoleni. Takato forma prevencie je spojena aj s ochranou zdravia zamest-
nanca, ktorému pri nedostato¢nom kontakte so spoluzamestnancami
hrozi problém urcitej fyzickej osamelosti spojeny s rizikom vzniku dep-
resivnych a inych psychickych porich.t Nakol'ko telepraca vyzaduje ,vac-
$iu mieru samostatnosti, pruznosti, ale aj sebadiscipliny, pohotovosti
a schopnosti riesit pracovné ulohy rychlo (mnohokrat okamzite) a efek-
tivne“,” vytvara sa uzamestnanca mnoho stresovych situdacii, co moZze
mat tieZ negativny dopad na jeho dusevné zdravie.

Naroky telepracujicich zamestnancov

Na zamestnancov pracujicich na dialku sa v podstate vztahuji rovnaké
pravidla ako na ,klasickych“ zamestnancov, az na niekol’ko vynimiek. Pla-
ti, Ze pracovné podmienky nesmud znevyhodiiovat telepracujiceho za-
mestnanca v porovnani s porovnatelnym zamestnancom pracujicim na
pracovisku zamestnavatel'a. Vzhl'adom na povinnost zamestnavatel'a do-
drziavat zasadu rovnakého zaobchadzania, zamestnavatel musi zabezpe-
¢it rovnakd mzdu, rovnaky pristup ku vzdelavaniu, rovnaky kariérny
rast, poskytnut dovolenku, zabezpecit stravovanie a iné.

MozZnost zamestnanca flexibilne disponovat srozvrhnutim svojho
pracovného Casu vylucuje narok na mzdu a mzdové zvyhodnenie za pra-
cu nadcas (§ 121 Zakonnika prace), ako aj mzdové zvyhodnenie za no¢nu
pracu (§ 123 Zakonnika prace). Narokovatel'né nie st ani mzda a mzdové
zvyhodnenie za pracu vo sviatok (§ 122 Zakonnika prace), mzdové zvy-
hodnenie za pracu v sobotu a za pracu v nedel'u (§ 122a, § 122b Zakonni-
ka prace) ¢i mzdova kompenzacia za stazeny vykon prace. Ako d'alej vy-
plyva z § 52 ods. 1 pism. ¢) Zakonnika prace, zamestnavatel méze so za-
mestnancom tieto penazné naroky dohodnut, ¢o vyplyva zo skutoc¢nosti,
Ze ,pracovnopravna uprava poskytuje relativne Siroky pravny priestor
pre zmluvnu volnost medzi zamestnavatel'om a domackym zamestnan-
com, respektive zamestnancom vykonavajicim telepracu“.8

o

Blizsie pozri TRELOVA, S. Vykon prace pomocou informa¢no-komunikaénych technolégif
a syndrém vyhorenia. In: H. BARANCOVA a A. OLSOVSKA, eds. Pracovné prdvo v digitdlnej
dobe. 1. vyd. Praha: Leges, 2017, s. 169-179. ISBN 978-80-7502-259-2.

Blizsie pozri DOLOBAC, M. Vplyv teleprace na du$evné zdravie zamestnanca. In: J. SU-
CHOZA, ]. HUSAR a R. HUCKOVA, eds. Prdvo, obchod, ekonomika VII. 1. vyd. Kogice: Uni-
verzita Pavla Jozefa Safarika v KoSiciach, 2017, s. 193-200. ISBN 978-80-8152-528-5.
Bliz$ie pozri BARANCOVA, H. et al. Zdkonnik prdce: Komentdr. 1.vyd. Bratislava: C. H.
Beck, 2017, s. 497. ISBN 978-80-89603-53-4.
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Pri telepracujtcich zamestnancoch je ustanovenim § 52 ods. 1 pism.
c) Zakonnika prace dplne vylucené poskytovanie ndhrady mzdy zamest-
nancovi, ak uneho nastala niektora zdélezitych osobnych prekazok
v praci podl'a § 141 Zakonnika prace, vySetrenie alebo oSetrenie zamest-
nanca v zdravotnickom zariadeni, sprevadzanie rodinného prislusnika do
zdravotnickeho zariadenia na vysSetrenie alebo oSetrenie, sprevadzanie
zdravotne postihnutého dietata do zariadenia socidlnej starostlivosti
alebo Specidlnej Skoly, narodenie dietata zamestnancovi, svadba, zne-
mozZnenie cesty do zamestnania z poveternostnych dévodov individual-
nym dopravnym prostriedkom, ktory pouziva zamestnanec so zdravot-
nym postihnutim, nepredvidané prerusenie premavky alebo meskanie
pravidelnej verejnej dopravy, prestahovanie zamestnanca, ktory ma
vlastné bytové zariadenie, vyhl'adanie nového miesta pred skoncenim
pracovného pomeru. Spomedzi délezitych osobnych prekazok jedinu vy-
nimku, kedy zamestnavatel poskytne ndhradu mzdy zamestnancovi,
predstavuje imrtie rodinného prislusnika. Pri vyskyte tejto udalosti ma
zamestnanec narok na nahradu mzdy za jeden az tri dni, v zavislosti od
pribuzenského vztahu kzomrelému (§ 141 ods. 2 pism.d) Zakonnika
prace).

Otazka bezpecnosti zamestnanca a jeho kontroly

Otazka rieSenia bezpecnosti a ochrany zdravia pri praci, ako aj otazka
kontroly telepracujicich zamestnancov nie je pri telepraci Specialne za-
konom upravena. Zaistenie bezpecnosti a ochrany zdravia pri praci, ako
aj kontrola zamestnancov prebieha v rovhakom pravnom reZime ako pri
JKlasickych“ zamestnancoch.

Pri vytvarani pracovnych podmienok je zamestnavatel povinny sts-
tavne zaistovat bezpecnost a ochranu zdravia pri praci ana tento tucel
vykonavat potrebné opatrenia vratane zabezpecovania prevencie, po-
trebnych prostriedkov a vhodného systému na riadenie ochrany prace
(§ 147 ods.1 Zakonnika prace). Zodpovednost zamestnavatela za bez-
pecnost’ a ochranu zdravia pri praci sa vztahuje aj na zamestnancov pra-
cujucich na dial'kuy, i ked' otazka kontroly bezpecnosti a ochrany zdravia
pri vykone teleprace je podstatne limitovana, dokonca ¢asto nemozna.
»Ked'Ze hlavne pri vykone teleprace zamestnanec ¢asto pracuje so zobra-
zovacimi jednotkami, potencialne méze dojst k poruseniu pravnych po-
vinnosti zamestnavatel'a, ako aj ku vzniku zodpovednosti zamestnavatel'a
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v pripade vzniku pracovného tdrazu alebo aj choroby zpovolania.“®
V zmysle Nariadenia vlady Slovenskej republiky o minimalnych bezpec-
nostnych a zdravotnych poZiadavkach pri praci so zobrazovacimi jednot-
kami (Nariadenie vlady ¢.276/2006 Z.z., prebralo Smernicu Rady 90/
270/EHS) je zamestnavatel povinny analyzovat pracovné podmienky
a hodnotit podmienky na zaistenie bezpecnosti a ochrany zdravia pri
praci so zobrazovacimi jednotkami, osobitne zhladiska zataze zraku,
podpornej a pohybovej ststavy a psychickej pracovnej zataze. Zamest-
navatel je povinny zabezpecit' pravidelné preruSovanie prace so zobra-
zovacou jednotkou najneskér po Styroch hodinach nepretrzitej prace.
V tomto ohl'ade podotykame, Ze pri telepraci je dodrziavanie povinnosti
zo strany zamestnavatel'a v suvislosti s ochranou Zzivota azdravia za-
mestnanca prakticky nemozné a nedodrzanie uvedenych bezpecnostnych
podmienok méZe mat negativny dopad na zdravie zamestnanca. Bolo by
vhodné upravit pravidla bezpecnosti a ochrany zdravia pri praci zmluv-
ne, pripadne vnutropodnikovym predpisom. Ked'Ze monitorovanie zdra-
via a bezpecnosti zamestnancov vykonavajucich telepracu je problema-
tické vzhl'adom na vykon prace mimo priestorov zamestnavatel'a, opat-
renia tykajuce sa bezpecnosti a ochrany zdravia pri praci sa v mnohych
pripadoch nedodrziavaju.

Kontrola zamestnancov, ktord maji vykonavat veduci zamestnanci
v zmysle § 82 pism. a) Zakonnika prace, je v aplikacnej praxi pri telepraci
problematicka. Je otazne, ako maju veduci zamestnanci kontrolu vykona-
vat, nakol'ko vykon teleprace sa uskutocCiiuje najcastejsie v bydlisku za-
mestnanca, ¢o suvisi s ochranou jeho osobnosti, sikromia, s ochranou
vlastnickych prav. Obdobne ako pri kontrole dodrZiavania liecebného re-
zimu pri docasnej pracovnej neschopnosti pocas poberania ndhrady
prijmu pri doCasnej pracovnej neschopnosti zamestnanca, aj pri vykone
teleprace je zamestnavatel opravneny vykonat kontrolu zamestnanca
v domacom prostredi len sjeho predchadzajicim suhlasom. Z dévodu
problematickej kontroly a v nadvaznosti na moznost vlastného rozvrh-
nutia pracovného casu je v aplika¢nej praxi postacujica kontrola pracov-
ného vysledku telepracujiceho zamestnanca. Nakol'ko ide o elektronicku
komunikaciu zamestnavatel'a so zamestnancom, podl'a Rity PuZmanovej

9 Blizsie pozri BARANCOVA, H. Nové technoldgie v pracovnoprdvnych vztahoch. 1. vyd. Pra-
ha: Leges, 2017, s. 42. ISBN 978-80-7502-253-0.
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by mali mat’ zamestnanci, ak nie st priamo on-line, s kolegami a vedenim
dohodnutu frekvenciu kontroly, a rovnako i ¢asy odozvy.10

Zaver

Informatizacia spolo¢nosti zaznamenala svoj prinos nielen v oblasti eko-
nomiky (obchod, sluzby), ale aj v oblasti pracovnopravnej, nakol’ko in-
formatizaciou spoloc¢nosti sa zaviedli novsie formy vykonu prace, ku kto-
rym neodmyslitel'ne patri i telepraca ako praca na dial'ku.

Telepraca je spdsob organizacie prace z hl'adiska technickych rieSeni.
Je zaloZena na principe obmedzenia nutnosti dochadzat na pracovisko
zamestnavatela avykondvat pracu vpevne stanovenych hodinach
a dnoch v tyzdni.!! Pri dialkovom vykone prace sa pracovhym miestom
stava najcastejSie domov zamestnanca, a preto praca na dialku umoziuje
optimalizovat individudlne vykonavanie prace podla vlastnych potrieb
nielen z hl'adiska miesta, ale aj casu. Okrem organiza¢nych a osobnost-
nych vlastnosti (vediet si zadelit' ¢as na pracu a pracovné vol'no, sebadis-
ciplina), ,telepracovnik musi disponovat zru¢nostami prace s informac-
nymi a komunika¢nymi technolégiami na pokrocilej tirovni“.1? Uvedeny
Styl prace suvisi tieZ so schopnostou zamestnanca efektivne vyuzivat
vhodné programové vybavenie a pracovat produktivne s komunika¢nymi
prostriedkami.

Vramci jednotlivych foriem atypickej zamestnanosti je telepraca
najperspektivnejsia. Znamenda jednak modernizaciu organizicie prace,
jednak moZnost zostladenia pracovného, rodinného a spolo¢enského zi-
vota zamestnanca, a predovSetkym umoziiuje autonémiu pri plneni tloh
zamestnanca. Vzhl'adom na Crty teleprace dochadzame k zaveru, Ze za-
mestnanec je pri vykone prace slobodnejsi; naopak, pravomoci zamest-
navatela si obmedzenejSie (kontrola, bezpecnost) v porovnani so za-
mestnavatel'om, u ktorého zamestnanci dochadzaja do prace.

10 Bliz$ie pozri PUZMANOVA, R. Teleworking = telecommuting. In: Park.cz [online]. 2007-
01-18 [cit. 2019-05-10]. Dostupné na: http://park.cz/teleworking-telecommuting.

11 Bliz8ie pozri BENOVA, E. a S. TRELOVA. VyuZitie informaénych technolégii pri vykone
zavislej prace. In: Progresivne pristupy a metddy zvySovania efektivnosti a vykonnosti or-
ganizdcii [CD-ROM]. 1. vyd. KoSice: SAPRIA, 2016. 7 s. ISBN 978-80-969519-9-4.

12 Blizgie pozri OLSOVSKA, A, 1. HODALOVA, M. LACKO, J. VALCUHOVA, et al. Analyza trhu
prdce SR z hl'adiska integrovaného pristupu k stratégii flexiistoty — vybrané aspekty [onli-
ne]. Bratislava: Institut pre vyskum prace arodiny, 2008, s. 189 [cit. 2019-05-02]. Do-
stupné na: https://www.ceit.sk/IVPR/images/IVPR/vyskum/2008/Repkova/Flexiistota.
pdf.
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Flexibilita dava zamestnancom mozZnost vytvorit si individudlny
pracovny plan a zvysit efektivitu prace. Implementacia flexibility nemusi
vychadzat len z poziadaviek zamestnavatel'ov. Flexibilita je ¢asto inicio-
vana samotnymi zamestnancami, co moZe pramenit zich osobnych do-
vodov,!3 ¢i uz je to zdravotny stav, starostlivost o rodinu, stidium a po-
dobne. Vyhl'adavanie tohto spésobu prace zamestnancami aj zamestna-
vatel'mi ma viacero pric¢in. Preferencie spocivaju:14

4 v Casovej flexibilite zamestnancov;

4 v Casovej Gspore spojenej s presunom ha pracovisko;

4 v uspore vydavkov zamestnanca (doprava, o$atenie);

4 v uaspore vydavkov zamestnavatel'a (prenajom nehnutelnosti, ener-
gie);

4 vzniZenych absenciach, zniZenom poéte neskorych prichodov, spo-

kojnosti a zvySenej produktivite zamestnancov.

Slovenska legislativna dprava teleprace je pomerne vSeobecna
a stru¢na. Kedze styl prace formou teleprace sa tyka réznych kategérii
zamestnancov (zamestnanci so zdravotnym postihnutim, zamestnanci
s telesnym postihnutim, zamestnankyne v Glohe matiek) a stéle sa rozsi-
ruje na d'alSie profesie, pri ktorych zamestnavatel' nemusi striktne trvat
na bezprostrednej pritomnosti zamestnanca na pracovisku, v jednotli-
vych otazkach teleprace by bola potrebna cielenejSia pravna uprava.
Vhodné by bolo legislativne upravit formy teleprace (permanentnj, cias-
tocna, mobilna), vykon teleprace zo zahranicia, delenu telepracu (miesto
vykonu prace sa strieda), kontrolu zamestnanca pri vykone prace, bez-
pecnost’ a ochranu zdravia zamestnanca pri praci doma. Zastavame na-
zor, Ze SpecifickejSia regulacia teleprace by odstranila viacero problémov
aplikacnej praxe. Pre tplnost a Specificky charakter zamestnanca vyko-
navajuceho telepracu by sme odporucali zakotvit pojem ,telepracujuci
zamestnanec” priamo do § 40 Zakonnika prace, ktory vramci vykladu
niektorych pojmov vymedzuje osobitné kategérie zamestnancov, medzi
ktoré uvedeny typ zamestnanca jednoznacne patri.

13 Bliz$ie pozri WOJCAK, E. a M. BARATH. National Culture and Application of Telework in
Europe. European Journal of Business Science and Technology [online]. 2017, vol. 3, no. 1,
s. 65-74 [cit. 2019-05-02]. ISSN 2336-6494. Dostupné na: https://journal.ejobsat.cz/in-
dex.php/ejobsat/issue/view/5/PDF170301.

14 Porovnaj PLESKOVA, V., M. CARSKA a A. VAJSOVA. Home Office v Slovenskej a Ceskej re-
publike. In: Epravo.sk [online]. 2013-04-12 [cit. 2019-04-20]. Dostupné na: https://www.
epravo.sk/top/clanky/home-office-v-slovenskej-a-ceskej-republike-103.html.
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V suvislosti s telepracou sa vynara otazka, ¢i telepracujicim zamest-
nancom mdZe byt aj zamestnanec pracujuci na niektord z dohod o pra-
cach vykonavanych mimo pracovného pomeru (dalej len ,dohody").
Vzhl'adom k tomu, Ze vykon teleprace je upraveny v druhej casti Zakon-
nika prace, ktora sa dotyka pracovného pomeru, ako i vzhl'adom na ob-
medzenost ustanoveni Zakonnika prace vztahujucich sa na dohody, tele-
pracu mozno vykonavat podla platnej pravnej Upravy len v rdmci pra-
covného pomeru. Stoji vSak za divahu popremysl'at, ¢i by nebolo moZzné
distan¢ne pracovat aj na zdklade dohdd. Domnievame sa, Ze vylicené to
nie je. ,Avsak takudto pracu na zaklade dohod nebudeme povaZovat za te-
lepracu v pravnom slova zmysle. To znamena, Ze zamestnavatel nebude
mat voCi zamestnancom pracujicim na zaklade dohod distan¢nym spo-
sobom povinnosti stanovené v § 52 Zakonnika prace, napriklad povin-
nosti socialnej inklazie zamestnancov.“’> Zmluvné pokrytie teleprace
niektorou z dohdd nevylu¢uje ani Jana Zul'ova, podl'a ktorej, i ked’ sa nie-
ktoré identifikacné znaky zavislej prace neprejavuju v tak intenzivnej
miere, Zakonnik prace umoznuje telepracu vynimocCne aj v pracovno-
pravnom vztahu zaloZenom dohodami.é
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodnej
urovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kaciu prispevkov v podobe:

4+ samostatnych vedeckych $tudii, ako aj cyklov vedeckych stadif
minimdlny rozsah tvori 10 normostrdn prisliichajiicich na jednu sti-
diu, maximdlny rozsah je neobmedzeny;

4+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢i dianim
minimdlny rozsah tvori 5 normostrdn prisliichajiicich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzii publikacii vztahujicich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

4+ informacii, ako aj sprav stvisiacich so zakladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajiice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporuca sa
zdroveri dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat ro¢ne, a to v terminoch:

31. marec - jarna edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial nepublikované prispevky, ktoré si vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladaju.
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Zodpovednost za dodrZzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajici v ramci redakénej rady ¢asopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a Statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutociiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady casopisu
avodovodnenych pripadoch tieZ uznavanymi odbornikmi posobiacimi
v zodpovedajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykondva a archivuje na
Standardizovanych formularoch.

Sthrnnt informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikaciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne stcasne:

4+ prejavuju svoj sihlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzujq, Ze prispevok je ich p6vodnym, doposial’ nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym sthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutoc¢iiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych Cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikidch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
4+ prosime uviest nazov, pripadne podnazov prispevku v pé6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v p6vodnom jazyku:
4+ prosime uviest abstrakt v pévodnom jazyku, cca 10 riadkov;

KIicové slova v povodnom jazyku:

4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;

INFORMACIE PRE AUTOROV 107



f(' I SOCIETAS ET IURISPRUDENTIA
\ 2019, ro¢nik VIL,, ¢islo 3, s. 105-109

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467
Text prispevku:

4+ prosime uviest v $truktdre Gvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdZe obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podl'a platnej bibliografickej normy (ISO 690)
Pozn.: je nutné uvddzat' vsetky povinné bibliografické tidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatury umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatiry podla platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrzat niZ$ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit Standardizované typy a velkosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovi adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informdcii zasielajte, prosim, na e-mailovi adresu redakcie Casopisu
sel.journal@gmail.com.

Tesime sa na Vas prispevok!
S tuctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

+ essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30t - summer edition;
September 30t - autumn edition;
December 315t — winter edition.

The journal SOCIETAS ET [URISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

e
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

4+ editor in chief in relation to the formal aspects of contributions;

4+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[IURISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:

+

please specify key words in original language, circa 10 words;

Text of Contribution:

+

please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

+

please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:

n

please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version

in the format of the text editor MS Word document. Applying the stand-
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ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA
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Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spoloc¢ensky vyznamné
prierezové suvislosti otazok verejného prava a sukromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej Urovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato suicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke ¢asopisu.

Casopis pontika podnetni a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obcianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otazok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu pontka Ccitatel'skej verejnosti informacie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v ¢asopise predkladaji. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského stadia.

V sulade s vyssie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uZ preukazatel'ne publiko-
vané, ako aj prispevky, ktoré naplniaju skutkovi podstatu plagiatu ¢i ne-
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opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znenf.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov a vykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sti¢asne:

+ prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

#+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného clenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tiezZ uzndvanymi odbornikmi posobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.
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Sdhrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redak¢nou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym kritéridm vedeckej etiky, ktoré sa kladd asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouzitej metodoldgie, a podobne, ako aj z hl'adi-
ska spravneho, Uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publika¢nd etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
https://publicationethics.org/. Uvedené zadsady apravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu c¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela Ca-
sopisu.

Clanok V. Nezavislost’ a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a v$etky s nim suvisiace pravne skuto¢nosti a pravne tkony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.
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In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4 declare that the contribution presents their original, hitherto un-
published work;

4 declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
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well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.
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Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 31st, 2013
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