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Abstract

The automotive industries are in the midst of digital
transformation. Automated and connected driving are
clearly emerging as future trends. Given the
importance to the economy, we must ensure that our
companies find the best possible conditions for the
development of new technologies and business
models. Automated driving generates a great amount
of data. On the one hand, this has to be effectively
protected and secured in the interests of those
concerned. On the other hand, its use has considerable
potential for creating added value, which must be
improved. In my present article | try to explain what
needs to be done to create the right framework for the
future of driving in the area of data protection and data
security.
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1. Introduction

Legislators face a double challenge: On the one hand,
it is important to ensure the necessary level of data
protection and IT security at all stages of the
development of automated driving. On the other hand,
the right framework for innovation must be created,
which in particular enables the automotive and
supplier industry to maintain and expand their
technological leadership in international competition.
Autonomous driving represents a reorganization of
mobility in the future. The interaction between people,
technology and safety must therefore reach a new
level. Clearly, this is also associated with the fact that
the current legislation for road traffic, for the new type
of mobility is not sufficient. International traffic law is
governed by the Vienna Convention since November
1968. It is an international treaty that forms the basis
for national traffic law. The 1968 Convention states
that the driver has or must have full control over the
vehicle at all times. It can be seen that this law would
not allow automated driving. The development of the
highly automated vehicle involves a high flow of data,
where sensors provide permanent exchange of
information. It is still unclear how such data should be
handled, although certain restrictions exist in the data
protection act. At the same time, uncertainties have
arisen regarding general liability. The distribution of
liability between driver/owner, insurance company

and manufacturer would have to be reformed in view
of the new way of passenger transport.

2. Data protection

When designing privacy-compliant solutions, a
fundamental challenge lies in the fact that automotive
products are typically designed for an international
market that is heterogeneous in terms of data
protection requirements. However, since data
protection in the EU as a whole is at a high level in a
global comparison, it can be assumed that for example
a vehicle or business model that satisfies the
requirements of the local market will match with no
further major obstacles internationally. At the
European level, extensive harmonization has taken
place. The EU Data Protection Regulation (GDPR)
applies from 25 May 2018 in all EU member states.

The decisive question for the application of data
protection law is whether the data concerned can be
seen as personal data,? since only these are subject to
the GDPR. A large number of data generated while
driving has a personal reference because it contains
information about the habits of the driver (e.g. type
and intensity of vehicle use).

2.1. Who is affected within the meaning of Art. 4
(1) EU-GDPR?

Affected person within the meaning of Art. 4 (1) EU-
GDPR is any identified or identifiable natural person
to whom information relates (personal data).® Personal
data means any information relating to an identified or
identifiable natural person (data subject); an
identifiable natural person is one who can be
identified, directly or indirectly, in particular by
reference to an identifier such as a name, an
identification number, location data, an online
identifier or to one or more factors specific to the
physical, physiological, genetic, mental, economic,
cultural or social identity of that natural person.
Affected is the driver who records most of the
personal or at least personally identifiable data (e.g.

Y FUNTA, R. - GOLOVKO, L. - JURIS, F. (2016): Eurépa a
eurdpske pravo.

2 JEZOVA, D. (2016): Ochrana osobnych udajov na internete
a porusovanie prav s tym spojenych.

$ HUDECOVA, 1. — CYPRICHOVA, A. - MAKATURA, .
a kol. (2018): Nariadenie o ochrane fyzickych osdb pri
spractvani osobnych tdajov — Vel'ky komentar.



driving behavior, change of location, seat settings, and
inputs on the on-board computer).

2.2. Who is the data protection officer?

According to Art. 4 (7) EU-GDPR, the controller is
the natural or legal person, public authority, agency or
other body which, alone or jointly with others,
determines the purposes and means of the processing
of personal data; where the purposes and means of
such processing are determined by Union or Member
State law, the controller or the specific criteria for its
nomination may be provided for by Union or
Member State law. This is regularly the one who has
provided the applications or services and can access -
physically or remotely - and exercise control over the
stored data.

2.3. When does the data collection take place?

It is important to distinguish according to where the
data is stored:

- in the vehicle (only) or
- on the server of the manufacturer or a third party or
in a cloud.

If data storage takes place only within the vehicle and
access by third parties (e.g. via remote access) is
excluded, data collection is only relevant when the
data is read out, for example in the workshop.
If, on the other hand, a data transfer® takes place
outside the vehicle, an assessment within the meaning
of Art. 4 (2) EU-GDPR takes place.

3. Transparency, Privacy by Design

Even if there is (still) no personal reference or it has
been loosed or become unscrewed (anonymisation/
pseudonymisation), in order to safeguard the right to
informational self-determination, transparency and
freedom of choice generally have to be established for
the person concerned. This includes information about
the nature, location and purpose of the collection,
storage and use of data. According to Article 12 (1)
EU-GDPR, the controller shall "take appropriate
measures to provide any information referred to in
Art. 13 and 14 and any communication under Art. 15
to 22 and 34 relating to processing to the data subject
in a concise, transparent, intelligible and easily
accessible form, using clear and plain language, in
particular for any information addressed specifically to
a child. The information shall be provided in writing,
or by other means, including, where appropriate, by
electronic means. When requested by the data subject,
the information may be provided orally, provided that
the identity of the data subject is proven by other
means."

* FUNTA, R. (2017): Ochrana stikromia v rémci prenosu
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Overall, the principles of "privacy by design" (privacy
as an integral part of the business model) and “privacy
by default" (privacy-friendly default settings) play an
important role. These principles of data protection
through technology design are now enshrined in Art.
25 EU-GDPR. According to Article 25 (2) EU-GDPR,
the "controller shall implement appropriate technical
and organisational measures for ensuring that, by
default, only personal data which are necessary for
each specific purpose of the processing are processed.
That obligation applies to the amount of personal data
collected, the extent of their processing, the period of
their storage and their accessibility. In particular, such
measures shall ensure that by default personal data are
not made accessible without the individual's
intervention to an indefinite number of natural
persons."

One possibility would be, for example, to define a type
of expiration date for initially non-personal data, since
the probability of producing a personal reference with
quantity and duration of storage increases
significantly. This also takes into account the
principles of data avoidance and data economy. Thus,
it must be transparent for the driver which data are
stored or which are currently being transmitted.

4. Permissibility of the use

In the case of personal data, according to Art. 6 (1)
EU-GDPR  (prohibition ~ with  reservation of
authorization), a basis of authorization is generally
required, provided that no anonymization or
pseudonymisation has taken place. For particularly
sensitive data (e.g. information on health or ethnic
origin, Art. 9 EU-GDPR), apply further restrictions.
For example in Germany, the Federal Constitutional
Court put a stop to profiling more than four decades
ago. Art. 22 (1) EU-GDPR provides that the data
subject has the right "not to be subject to a decision
based solely on automated processing, including
profiling, which has a legal effect on it." Exceptions
are provided by Art. 22 (2) EU-GDPR in cases where
the decision to conclude a contract between the data
subject and the controller is required, with the express
consent of the data subject or by EU legislation or the
legislation of EU Member States.

5. Admissibility according to Art. 6 (1) 1% sentence
EU GDPR

In addition to the consent, Art. 6 (1) 1 sentence EU-
GDPR constitutes the most important authorization
basis for data processing. Processing shall be lawful
only if and to the extent that at least one of the
following applies:

- the data subject has given consent to the
processing of his or her personal data for
one or more specific purposes,



- processing is necessary for the performance
of a contract to which the data subject is
party or in order to take steps at the request
of the data subject prior to entering into
a contract,

- processing is necessary for compliance with
a legal obligation to which the controller is
subject,

- processing is necessary in order to protect
the vital interests of the data subject or of
another natural person,

- processing is necessary for the performance
of a task carried out in the public interest or
in the exercise of official authority vested in
the controller,

- processing is necessary for the purposes of
the legitimate interests pursued by the
controller or by a third party, except where
such interests are overridden by the interests
or fundamental rights and freedoms® of the
data subject which require protection of
personal data, in particular where the data
subject is achild. This shall not apply to
processing carried out by public authorities
in the performance of their tasks.

In order to save as few data as possible and at the
same time not to hinder new, data-based business
models, economically and scientifically sound
concepts have to be developed:

5.1. Consent

If the data subject has provided consent, the collection
and processing of personal data is permitted. The
principle of informed consent applies (Art. 6 (1) first
sentence a) in conjunction with Art. 7 EU-GDPR).
The person concerned must therefore be able to
foresee the scope of his decision, that is to say in
principle know exactly what should happen to his
personal data. The consent must be sound, transparent
and understandable, as expressed in Art. 12 EU-
GDPR. In practice, this creates insignificant hurdles -
especially if at the time of data collection is not known
exactly what data should be used. With regard to other
e.g. road users, it is nearly impossible to obtain
consent. In that regard, the solution will therefore
usually be able to lie only in the anonymization.

The design and implementation of consent processes
represents major challenge; but with good
implementation they can also contribute to building
trust and become a real advantage. However, the EU
General Data Protection Regulation also contains
further regulations in regards to the legal validity of
consent. Art. 7 (4) EU-GDPR states that when
assessing whether consent is freely given, utmost
account shall be taken of whether, inter alia, the
performance of a contract, including the provision of a
service, is conditional on consent to the processing of
personal data that is not necessary for the performance
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of that contract. The involuntary nature of consent is
also presumed when the performance of a contract,
including the provision of a service, is subject to
consent, although such consent is not required for
compliance.

For data processing operations, the purpose limitation
principle must also be respected. The principle means
that the use of data by law or consent is only permitted
for a particular purpose, which must be clear and
precise. This purpose allows the data subject or the
legislator a preventive approval check of the data
usage. Declarations of consent are problematic and
should provide a legal basis for the future use of the
data. In practice, this creates not insignificant hurdles,
in particular for new business models, since at the time
of the granting of consent it is often not yet possible to
predict which data should be used for which purposes.
This applies in particular to big data applications,
which will become increasingly important in
connection with automated driving. In principle, a
general consent of the data subject "in regards to
future big data applications” must also be legally
permissible if it is communicated in a sufficiently
transparent and comprehensible manner that the
specific business model and method of use and
methods have not yet been determined.

Anyone who wants to release his/her data - for
example, in order to be able to use a free application in
return - must, as part of his general freedom of action,
in principle have the opportunity to regulate this by
contract. This should apply to the continuous transfer
of data, so that not every single data transmission
process must by secured by consent.

5.1.1 Consent by autonomous decisions of the
motor vehicle

An autonomously driving vehicle will not only drive
on its own, but at the same time also "decide” which
(including personal) data will be collected and if
necessary transmitted. Automated case-by-case
decisions, decisions that are made without a
substantive assessment by a natural person are already
being hit by the vehicle in many situations already.
With increasing degrees of automation, the relevance
of these decisions will increase, for which there is no
specific consent in individual cases. Rather, when
deciding to activate the ™autonomous driving"
function, it must be assumed that consent is also to be
given to data collection and, if necessary,
transmission. From Art. 22 EU-GDPR generally does
not result any special restrictions with regard to the
primary purpose, since this is only about automated
data transmission as such. Art. 22 EU-GDPR states
that the data subject shall have the right not to be
subject to a decision based solely on automated
processing, including profiling, which produces legal
effects concerning him or her or similarly significantly
affects him or her.



5.1.2. Special case: company vehicles

A further special data protection law arises if the
owner of the vehicle is not identical with the holder or
the actual user of the vehicle. Such a case scenario
exists regularly if the employer provides his
employees with a company car and the latter is
allowed to use the vehicle as his own without being
owner of it. In this case, the admissibility of data
collection and use must be in accordance with Art. 88
EU-GDPR. It states that member States may, by law
or by collective agreements, provide for more specific
rules to ensure the protection of the rights and
freedoms in respect of the processing of employees'
personal data in the employment context, in particular
for the purposes of the recruitment, the performance of
the contract of employment, including discharge of
obligations laid down by law or by collective
agreements, management, planning and organisation
of work, equality and diversity in the workplace,
health and safety at work, protection of employer's or
customer's property and for the purposes of the
exercise and enjoyment, on an individual or collective
basis, of rights and benefits related to employment,
and for the purpose of the termination of the
employment relationship. Those rules shall include
suitable and specific measures to safeguard the data
subject's human dignity, legitimate interests and
fundamental rights, with particular regard to the
transparency of processing, the transfer of personal
data within a group of undertakings, or a group of
enterprises engaged in a joint economic activity and
monitoring systems at the work place.

In the case of permitted private use, data collection
and use can only take place on the basis of effective
consent. The employer, as owner or keeper of the
vehicle, can not effectively consent to the use of the
employee's data. In this case, either the consent of the
employee or the collection and use of the data must be
required for the performance of a contractual
relationship.

6. Anonymization/pseudonymisation®

The permissibility of using personal data can also be
achieved through an anonymization or
pseudonymisation. The EU-GDPR does not require
consent for pseudonymisation.” Art. 4 (5) EU-GDPR
merely sets out their requirements, but introduces a
new uncertainty with the condition that the

® The key reason for undertaking anonymisation is to protect
individuals’ privacy when making available the data.
Pseudonymisation is not a method of anonymisation. It
reduces the linkability of a dataset with the original identity
of a data subject. Pseudonymisation consists of replacing one
attribute (a unique attribute) in a record by another. The most
used pseudonymisation techniques are e.g. Encryption with
secret key, Tokenization, ecc.
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"information is kept separately and is subject to
technical and organizational measures which ensure
that it is not assigned to a specific or identifiable
person.” Whether a separate storage in the age of
cloud computing and big data is still conceivable, is
doubtful. It must therefore be made clear that
anonymisation and pseudonymisation of data already
collected can be carried out without renewed consent
by the person concerned. However, the risk of failure
of anonymisation or pseudonymisation without
consent must be borne by the user of the data. Even
where these risks appear, the likelihood of realization
due to the rapid development of technology - and also
due to the innovation potential of big data analysis -
may change in the future.

7. Autonomous driving in the context of the
ePrivacy Regulation

An important component of autonomous driving is the
exchange of information between the vehicles, through
appropriate programming without human intervention
at the time of the information exchange (“'machine-to-
machine communication"). Thus, for example,
information about the road condition that has been
detected by the sensor of a vehicle can be transmitted
directly by radio signal to the on-board computers of
all  vehicles around. Similarly, the distance
measurement information provided by the respective
sensors on the vehicles may be mutually validated to
avoid any collision.

With the proposal concerning the respect for private
life and the protection of personal data in electronic
communications and repealing Directive 2002/58/EC
(Regulation on Privacy and Electronic
Communications) the European Commission has
launched a discussion on the confidentiality® of
communications. The ePrivacy Regulation aims to
modernize the 2002 Directive 2002/58/EC. The
ePrivacy Directive ensures the protection of
fundamental rights and freedoms,® in particular the
respect for private life, confidentiality of
communications and the protection of personal data in
the electronic communications sector. It also
guarantees the free movement of electronic
communications data, equipment and services in the
EU. The objective of the 2002 Directive was the
protection of privacy and personal data in the field of
electronic communications. In addition to the
confidentiality of communication, security aspects,

8 Confidentiality of communications is guaranteed in
accordance with the international instruments relating to
human rights, in particular the European Convention for the
Protection of Human Rights and Fundamental Freedoms, and
the constitutions of the Member States.

® Article 7 of the Charter of Fundamental Rights of the
European protects the fundamental right of everyone to the
respect for his or her private and family life, home and
communications.



data protection reporting obligations and cookie usage
regulations are important aspects of regulation.

The complexity of data protection regulations in
Europe can hamper innovation. Similarly, the ePrivacy
Regulation contains specification clauses, so that
individual Member States may be able to introduce, in
some cases, separate legal acts in the context of the
Regulation, which is why electronic communications
will be subject to a diversified legal framework within
the European Union.’® This is detrimental to a
concerted development of autonomous driving in
Europe. Moreover, it should not be forgotten that the
ePrivacy Regulation creates partial uncertainty rather
than legal certainty. In particular, a lack of
comprehensibility can be criticized. Instead of
defining its own terms, Art. 4 of the ePrivacy
Regulation refers to other European legislative acts.
This makes the regulation intransparent. At the same
time, the European legislator's definitions are very
vague so that it is in some cases not clear to the users
whether they fall within the scope of the Regulation.

8. Use of data from civil and criminal procedural
perspective

Clear guidelines are needed on the extent to which
judicial usability of data generated by automated
vehicles is possible. This makes a significant
contribution to the social acceptance of automated
transport systems in the population. Traffic accidents
may contain criminally relevant behavior. The data
collected in the vehicle could also be used to clarify
other crimes, e.g. to clarify the question of where or
with whom the suspect of a criminal offense has been
present at a certain time. With the vehicle data, in
particular the respective driving speeds and the
distance to other vehicles, further evidence can be
presented. Voluntarily, the driver or owner will
usually not want to provide this data, thus consent is
eliminated. Uncertainties in the data recovery from
criminal procedural law must be eliminated by the
legislature in order to create legal certainty. The
technical possibility alone must not jeopardize the
criminal procedural principles. This applies in
particular to the principle of nemo tenetur.

8.1. Civil procedural recovery of data

Other road users and their insurance companies may
have an interest in use, in the event of an accident, of
the data stored in the vehicle or transmitted by it to a
third party in civil proceedings. In a traffic accident,
the question of guilt could be clarified quickly. From
our point of view the possibility of data analysis must
not lead to deterioration in the civil-procedural
position of the person concerned. Even if the
technology allows a quick resolution of a particular
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question, the principle of burden of proof should
remain untouched

The mass and complexity of the data stored and
processed requires provision for the protection of the
availability and integrity, and possibly the
confidentiality of the data. IT security plays a key role
in automated driving in terms of potentially affected
legal interests. Also with regard to the confidence of
the driver or occupants in an increasingly automated
traffic and in the reliability of the manufacturer the
guarantee of IT security is a prerequisite.

9. Functional safety and access protection

Hardware and software architectures should provide a
separation of vehicle functions and infotainment,
telematics and navigation applications. This way of
separating safety-critical and other systems is being
pursued by manufacturers and should be part of a
security by design approach. At the same time, a close
integration of functional safety and IT security in the
system development should be striven in order to map
the interaction. For the development of secure systems
for automated driving, IT security risks need to be
methodically identified, assessed and treated.
Appropriate testing procedures are also needed to
validate the identified risks in the field of practical
implementation to ensure that both individual
components work together to meet IT security
requirements.

The interfaces in vehicles offer a potential gateway for
attacks and manipulation, even by the driver himself
(e.g. tuning). At the same time interfaces are
necessary. Thus, in addition to the manufacturer, for
example, independent workshops must be able to
access vehicle systems. Access to vehicles is possible
in different ways:

- via plug-in connection,
- via radio,
- due to irritation of sensors.

When  developing multimedia interfaces by
manufacturers, it should also be borne in mind that
third party vendors developing applications for the
vehicle will tend to be less aware of data security. Full
protection will not be possible if communication with
third parties and interfaces is required. Security (IT
security) and safety (System security) must always be
considered together because lack of IT security offers
potential threats to hackers, which in turn can impair
system security. This applies, for example, to
standards for encryption protocols or IT security
during synchronization processes.

For the installation of software that accesses the
security-relevant area, an electronic signature must be
provided which can only be assigned after checking
and approving the software. The access and exchange
of data may only take place after successful
authentication and authorization of the communication
partners  via  cryptographically secured paths



(gateways, firewalls). IT security seals or similar
certificates should be developed commercially and,
where possible, with the significant involvement of
traditional automotive manufacturers and suppliers of
autonomous driving products to ensure the required
level of confidentiality, availability and integrity of the
data.

From the manufacturer perspective it will be held that
certification is not required and OEM testing is
sufficient. Against the background of the extreme
importance of IT security, especially with regard to the
more advanced applications (fully autonomous
driving), it is probably advisable to create an
additional external and neutral testing authority. The
possibilities of certification of data from the
algorithms contained in automated vehicles must be
jointly developed by industry and science. When using
certificates, signatures or similar security systems, it
must be ensured that the system remains capable of
acting in emergency situations and that, for example,
an expired certificate does not prevent the braking
impulse. In any case, in the medium term, based on the
developed standards, a separate standard for IT
security should be created as an admission
requirement for new autonomous vehicle models.

9.1. Commercial exploitation of data

Commercial exploitation of data wants to enable
innovative business models. For data-driven business
models, it is not only the question with which IP rights
and protection the individuals can defend against
collecting "their" data, and how to safeguard them.
Rather, it must also be clarified how the exploitation
and marketing of this data can be arranged. The EU-
GDPR contains regulations for the protection of the
privacy' of the data subject, but does not make any
statement about the allocation of data. In addition, data
protection law only regulates the handling of personal
data.'?

The introduction of a data ownership or a property-
right would influent artificial data shortage and thus
worsen the informative value of data analyzes as well
as the usage potentials as a whole. Basically, data are
not consumed and can be even more valuable with
multiple uses. New business models should be
promoted through access to data. Furthermore, raw
data are not protected by intellectual property rights.
Apart from copyright, the intellectual property rights
always arise only after a lawful publicity (publication
in the patent sheet, registration in the trademark
register, etc.). For each of the possible business
models, the legal risk in terms of data usage should be
assessed.
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10. Autonomous driving from ethical perspective

With regard to data protection and IT security,
responsibility and liability, special attention is paid to
the following rules: semi-automated and fully
automated transport systems are first of all designed to
improve the safety of all road users. The introduction
of higher automated driving systems, in particular with
the possibility of automated collision avoidance, can
be socially and ethically required, if existing potentials
of damage reduction can be used. In addition, it is
about increasing mobility opportunities and enabling
other benefits.

The guarantee responsibility for the introduction of
automated and networked systems in the public
transport area is necessary. Driving systems therefore
require official approval and inspection. Statutory
liability rules and their concretization in judicial
decision-making practice must take sufficient account
of this transition. Liability for damage caused by
activated automated driving systems is subject to the
same principles as in other product liability scenarios.
It follows that manufacturer or operators are required
to continuously optimize their systems and to monitor
and improve systems that have already been delivered
where technically possible and reasonable.

Complete networking and central control of all
vehicles in the context of a digital traffic infrastructure
is ethically questionable if and insofar as it can not
safely exclude risks of total monitoring of road users
and the manipulation of vehicle control. Automated
driving is only justifiable to the extent that
conceivable attacks, in particular manipulations of the
IT system, do not lead to such damages that
sustainably shake the confidence in the road traffic.
Permitted business models, which make use of the
data resulting from automated driving, which are
significant or insignificant for vehicle control, find
their limit in the autonomy and data sovereignty of
road users. Vehicle owners or vehicle users
fundamentally decide on passing on and using their
accumulated vehicle data.

11. Concluding remarks

Autonomous vehicles may face cyber threats at
multiple  points:  automotive and  technology
manufacturers; infrastructure providers; law
enforcement authorities or customers. The connection
of the vehicle to the internet, and use of electronic
devices, opens up the potential for the car itself to be
target of cyber-attacks. It must be stated, that each
device is potentially open for cyber attackers. It isn’t
only data theft that should be aconcern. E.g. the
installation of ransomware (malicious software) which
can disable a computer system could create a threat to
connected vehicles. In order to minimise the risk of
cyber attacks we have to ensure adequate security
features to be integrated into all technology from the
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start. It is also necessary that such security features
will be frequently and automatically updated.

It will take some time before fully autonomous
vehicles become part of the daily traffic. From a
technical as well as legal point of view, there are still
some open points (as described above) to consider.
Since autonomous driving is still a vision of the future,
it is not possible to say precisely to what extent the
mobility will influence urban structures. The
development of autonomous vehicles for private use
can have a major impact on parking space and traffic
areas. The topic of data security is one of the major
challenges in the area of automation of vehicles.
Manipulations from the outside are possible via the
numerous interfaces and therefore must be excluded as
best as possible. Many institutions are interested in the
data produced by an automated vehicle from a variety
of perspectives. Thus, the data becomes an important
economic factor.

The present article was elaborated within the project
of the Danubius University: we support research
activities in Slovakia [ITMS 26210120047].
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Adaptation of Ukrainian Legislation to the Requirements of the

EU Law in the Field of Food Safety
Liudmyla Golovko

Abstract

Implementation ~ of  EU-Ukraine  Association
Agreement means, among other things, the need for
introduction of European standards and norms in the
field of food safety. According to Chapter 4 "Sanitary
and Phytosanitary Measures" of the Association
Agreement, Ukraine should introduce an equivalent
European system for monitoring the quality and safety
of food products. The purpose of this article is to
present the current state of adaptation of Ukrainian
legislation of the EU Law in the field of food safety.
Particular attention will be paid to general principles
of legal regulation of food safety in the EU. At the
same time, some gaps in Ukrainian legislation were
identified.
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1. Introduction

The benefits for Ukraine after signing the Association
Agreement are unconditional, but more important is to
implement its provisions. Implementation of the EU
policy in the field of food safety in Ukraine requires
obligatory coordination of organizational and legal
aspects of governance that is crucial for its effective
functioning. That is why it is important to study
relevant EU legislation, make analysis of what
Ukraine has done in order to adapt national legislation
in the field of food safety to requirements of EU law
and determine what else should be done.

2. Food safety regulation in the EU

General principles of the legal regulation of food
safety in the EU are set out in a number of regulations
and directives, in particular: Regulation of the
European Parliament and of the Council 178/2002 of
28 January 2002 laying down the general principles
and requirements of food law, establishing the
European Food Safety Authority and laying down
procedures in matters of food safety; Regulation (EC)
Ne 882/2004 of the European Parliament and of the
Council of 29 April 2004 on official controls
performed to ensure the verification of compliance
with feed and food law, animal health and animal
welfare rules; Regulation (EC) Ne 852/2004 of the
European Parliament and of the Council of 29 April

2004 on the hygiene of foodstuffs; Regulation (EC) Ne
853/2004 of the European Parliament and of the
Council of 29 April 2004 laying down specific
hygiene rules for food of animal origin; Regulation
(EC) No 854/2004 of the European Parliament and of
the Council of 29 April 2004 laying down specific
rules for the organisation of official controls on
products of animal origin intended for human
consumption; Commission Regulation (EC) Ne
2073/2005 of 15 November 2005 on microbiological
criteria for foodstuffs; Council Directive 2002/99/EC
of 16 December 2002 laying down the animal health
rules governing the production, processing,
distribution and introduction of products of animal
origin for human consumption.

Regulation (EC) Ne 178/2002 provides the basis for
the assurance of a high level of protection of human
health and consumers' interest in relation to food,
taking into account in particular the diversity in the
supply of food including traditional products, whilst
ensuring the effective functioning of the internal
market. It establishes common principles and
responsibilities, the means to provide a strong science
base, efficient organisational arrangements and
procedures to underpin decision-making in matters of
food and feed safety. Prior to the creation of the
EFSA, EU policy had been aimed at eliminating trade
barriers within the European market and its goal was
economic success rather than safety assurance.’

The Regulation also sets forth the obligations of EU
Member States with regard to food trade, general
safety requirements of food law and traceability,
stating the basic rule that "“food shall not be placed on
the market if it is unsafe™.? It further regulates liability
issues, making reference to the responsibility of both
states and business operators.® In this latter respect, it
is important to take due consideration of the direct
effect of the Regulation, which enables European
citizens to enforce consumer rights both against
member states before Community courts (vertical
direct effect), and against other individuals and
companies in actions before national judges
(horizontal direct effect). Protecting global health from
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foodborne hazards is a compelling duty and a primary
interest of both states and non-state actors; it calls for
enhanced proactive cooperation between national and
international institutions.* Traceability is considered to
be a vital issue for all stakeholders in food supply
chains. The most important driver is the increasing
societal need to guarantee food quality and
provenance. Because consumers cannot know in detail
what processing steps are executed in the production
of food and what ingredients or resources are used in
these steps, they want to be assured that food products
are safe, healthy, sustainable, and of high and
consistent quality.® Based on EU experiences each EU
member state tries to implement good practices in an
effort to improve the traceability.® There is no other
way to truly ensure the public’s health than through
cooperation.’

3. Food law general principles

Articles 5 to 10 of Regulation 178/2002 define the
general principles that shape the legal framework of
EU horizontal food legislation. In particular, the
following principles of horizontal legislation include:

1) Risk analysis. In order to achieve the general
objective of a high level of protection of human health
and life, food law shall be based on risk analysis
except where this is not appropriate to the
circumstances or the nature of the measure. Risk
assessment shall be based on the available scientific
evidence and undertaken in an independent, objective
and transparent manner;

2) Precautionary principle. In specific circumstances
where, following an assessment of available
information, the possibility of harmful effects on
health is identified but scientific uncertainty persists,
provisional risk management measures necessary to
ensure the high level of health protection chosen in the
Community may be adopted, pending further scientific
information for a more comprehensive risk
assessment;

3) Protection of consumers' interests. Food law shall
aim at the protection of the interests of consumers and
shall provide a basis for consumers to make informed
choices in relation to the foods they consume. It shall
aim at the prevention of fraudulent or deceptive
practices; the adulteration of food; and any other
practices which may mislead the consumer;
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4) Principles of transparency. There shall be open and
transparent public consultation, directly or through
representative  bodies, during the preparation,
evaluation and revision of food law, except where the
urgency of the matter does not allow it. Without
prejudice to the applicable provisions of Community
and national law on access to documents, where there
are reasonable grounds to suspect that a food or feed
may present a risk for human or animal health, then,
depending on the nature, seriousness and extent of that
risk, public authorities shall take appropriate steps to
inform the general public of the nature of the risk to
health, identifying to the fullest extent possible the
food or feed, or type of food or feed, the risk that it
may present, and the measures which are taken or
aboust to be taken to prevent, reduce or eliminate that
risk.

The EU legislation contains stringent requirements for
product safety, minimizing possible food poisoning.
The European system is organized in such a way as to
quickly detect and remove a dangerous product from
circulation and promptly eliminate the cause of the
problem. This is achieved through the requirement of
traceability throughout the chain «from field to table»
- when every entrepreneur knows where he got the raw
materials, each ingredient for his product and where
his product goes further.

4. Adaptation of Ukrainian Legislation to the
Requirements of the EU Law

In the sphere of food safety Ukraine still faces many
challenges. However, some work has already been
done. The following laws were adopted with the aim
of adapting Ukrainian legislation to EU legislation:
"On Basic Principles and Requirements for the Safety
and Quality of Food Products”, "On the safety and
hygiene of feed", "On state control, carried out in
order to verify compliance with the legislation on food
and feed, animal health and welfare", "On by-products
of animal origin, not intended for human
consumption”, "On Amendments to Some Laws of
Ukraine on ldentification and Registration of
Animals”. The following laws were amended: "On
seeds and gardening material”, "On State Regulation
of Imports of Agricultural Products”, "On the State
Security System in the Creation, Test, Transposition
and Use of Genetically Modified Organisms".

On the way to reform of state control over observance
of the legislation on quality and safety of products by
market operators, a significant step was made by
adoption by the Supreme Council of Ukraine of the
Law "On State Control over Compliance with Food
Legislation, Feed, Animal by-products, Health and
Animal Welfare" of May 18, 2017 aimed at
establishing the legal and organizational basis for state
control in the said sphere. Earlier food market
operators were warned in advance about inspections,
which obviously did not contribute to the effectiveness
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of such a form of state control. Now state control
measures are implemented  without warning
(notification) of the market operator, except for audit
and other cases where such warning is a necessary
condition for ensuring the effectiveness of state
control and meets European standards. Article 18 of
the Law "On State Control over Compliance with
Food Legislation, Feed, Animal by-products, Health
and Animal Welfare" establishes risk-oriented nature
of state control, which is also one of the innovations of
the Law. This means that the lower the level of risk
that the activity of a particular market operator sets,
the less often the competent authority controls this
operator. Nowadays the only body authorized to
exercise control over observance of the legislation on
quality and safety of products in Ukraine is State
Committee for Consumer Safety, which began its
work in April 2016. State Committee for Consumer
Safety replaced several supervisors, who often
duplicated each other's functions. Another innovation
is enabling of audio and video recording of control
procedure. According to part 10 of article 18 of the
Law "On State Control over Compliance with Food
Legislation, Feed, Animal by-products, Health and
Animal Welfare" inspectors, state veterinarians, other
persons carrying out state control activities, as well as
market operators, have the right to record the process
of exercising state control by means of audio and
video equipment. Also, legislation provides for the
gradual transition of food manufacturers to the
mandatory use of HACCP procedures. In September
2017, the HACCP system became obligatory for the
first group of enterprises - producing food products
with unprocessed ingredients of animal origin (dairies,
slaughterhouses and meat processing enterprises). It
should be emphasized that control with the use of
HACCP procedures should be handled by the
manufacturer himself and he is responsible for the
safety of products. But at the same such control is
exercised also by the State Committee for Consumer
Safety.

5. Concluding remarks

The Law of Ukraine "On State Control over
Compliance with Food Legislation, Feed, Animal by-
products, Health and Animal Welfare" completely
renewed approaches to state control. The law
strengthened the responsibility of producers and
entrepreneurs for the safety of food products,
introduced the principle of control of food production
without warning, expanded the grounds for an
unscheduled visit to production and established the
mechanism for public monitoring. The law clearly
defines the powers of inspectors. Even a list of issues
that an inspector can put during a routine inspection
will be the same for all enterprises and is known in
advance. The law provides for obligatory introduction
by the manufacturers of HACCP procedures and
traceability requirements. Legislation on the safety and
hygiene of feed and on seeds and gardening material
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has been largely aligned with the requirements of the
EU. At the same time, it is necessary to enact further
laws aimed at adapting Ukrainian legislation to EU
legislation. It is necessary to change the legislation
concerning nutritional supplements and flavours.
Ukraine should put under strict control the remains of
pesticides, veterinary drugs and agrochemicals,
mycotoxins, etc. in food products. It is necessary to
improve legislation on the protection of plant health,
control of infectious and other animal diseases, as well
as the welfare of animals.
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Organized Crime as Euro-Crime
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Abstract

The paper deals with the organised crime as Euro-
crime. It is divided into three sections. The first
section introduces organised crime in the Treaty on the
Functioning of the European Union. While the second
section analyses elements of organised crime under the
Framework Decision 2008/841/JHA on the fight
against organised crime, the third section focuses to
the access of the European Union to the United
Nations Convention against Transnational Organised
Crime.
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1. Introduction

Until the mid-1980s organised crime was considered a
problem that concerned only a limited number of
States — primarily the United States of America and
Italy, with the eventual addition of Japan, China and
Colombia. Twenty years later the picture has changed
dramatically, particularly in Europe.* Organised crime
was increasingly becoming a threat to society.
Criminal behaviour no longer was the domain of
individuals only, but also of organisations that pervade
various structures of civil society and indeed society
as a whole. Crime was increasingly organising itself
across national borders, also taking advantage of the
free movement of goods, capital, services and persons
in the EU. Technological innovations such as the
Internet and electronic banking turned out to be
extremely convenient vehicles either for committing
crimes or for transferring the resulting profits into
seemingly licit activities.?

! PAOLI, L. (2008): Organized Crime: New Label, New
Phenomenon or Policy Expedient? p. 37 and 39.

2 Action plan to combat organized crime (Adopted by the
Council on 28th April 1997). Official Journal of the
European Communities, C 251/1 of 15th August 1997. See
also: Resolution on the action plan to combat organized crime
(7421/97 — C4-0199/97). Official Journal of the European
Communities, C 371/183 of 8th December 1997.
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2. Organised Crime in the Treaty on the
Functioning of the European Union

Nowadays, in the light of the Treaty on the
Functioning of the European Union organised crime is
considered as particularly serious crime with a cross-
border dimension.® Organised crime control acquired a
growing relevance in EU foreign policy.* Moreover,
disrupt international crime networks has been marked
as the first of five strategic objectives for internal
security.® The European Commission argues that
despite  growing  co-operation  between law
enforcement authorities and the judiciary within as
well as between Member States, international crime
networks remain highly active, creating vast criminal
profits. To prevent crime it is therefore essential to
disrupt criminal networks and combat the financial
incentive which drives them. To that end, practical law
enforcement co-operation should be strengthened.
Authorities across all sectors and at different levels
should work together to protect the economy, and
criminal profits should be effectively traced and
confiscated. The EU also needs ‘to overcome the
obstacles posed by divergent national approaches,
where necessary through legislation on judicial co-
operation to strengthen mutual recognition and
common definitions of criminal offences and
minimum levels of criminal sanctions’.’

3. Elements of Organised Crime under the
Framework Decision 2008/841/JHA on the Fight
Against Organised Crime

At the EU level, the leading legislative measure
harmonising organised crime is the Framework
Decision 2008/841/JHA on the fight against organised
crime’. The aim of the Framework Decision is to

% Article 83(1) of the Treaty on the Functioning of the
European Union as amended by the Treaty of Lisbon.
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® European Commission (2010): ‘The EU Internal Security
Strategy in Action: Five steps towards a more secure
Europe’, Communication from the Commission to the
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Strategy in Action: Five steps towards a more secure
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harmonise Member States’ definitions of crimes
related to a criminal organisation and to lay down
corresponding penalties for these offences.

As far as offences relating to participation in a
criminal organisation are concerned, the Framework
Decision 2008/841/JHA on the fight against organised
crime does not specify offences what are recognised as
such as offences. Instead, there are two types of
conduct of which must be recognised at least one as an
offence in national legislation. Thus, each Member
State of the EU shall take the necessary measures to
ensure that one or both of the following types of
conduct related to a criminal organisation are regarded
as offences:®

— conduct by any person who, with intent and with
knowledge of either the aim and general activity
of the criminal organisation or its intention to
commit the offences in question, actively takes
part in the organisation’s criminal activities,
including the provision of information or
material means, the recruitment of new members
and all forms of financing of its activities,
knowing that such participation will contribute
to the achievement of the organisation’s criminal
activities;

— conduct by any person consisting in an
agreement with one or more persons that an
activity should be pursued, which if carried out,
would amount to the commission of offences
which are punishable by deprivation of liberty or
a detention order of a maximum of at least four
years or a more serious penalty, committed to
obtain a financial or other material benefit, even
if that person does not take part in the actual
execution of the activity.

In addition, each Member State of the EU shall take
the necessary measures to ensure that the fact that
these offences, as determined by this Member State,
committed within the framework of a criminal
organisation may be regarded as an aggravating
circumstance.® The term criminal organisation for the
purposes of the Framework Decision 2008/841/JHA
on the fight against organised crime shall mean a
structured association, established over a period of
time, of more than two persons acting in concert with
a view to committing offences which are punishable
by deprivation of liberty or a detention order of a

Journal of the European Union, L 300/42 of 11" November
2008. The Framework Decision supplemented, replaced and
repealed the its forerunner — the Joint action 98/733/JHA of
21% December 1998 adopted by the Council on the basis of
Article K.3 of the Treaty on European Union, on making it a
criminal offence to participate in a criminal organisation in
the Member States of the European Union. Official Journal of
the European Communities, L 351/1 of 29" December 1998.
8 Article 2 of the Framework Decision 2008/841/JHA on the
fight against organised crime.

° Article 3(2) of the Framework Decision 2008/841/JHA on
the fight against organised crime.
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maximum of at least four years or a more serious
penalty, to obtain, directly or indirectly, a financial or
other material benefit. The term structured association
shall mean an association that is not randomly formed
for the immediate commission of an offence, nor does
it need to have formally defined roles for its members,
continuity of its membership, or a developed
structure.'®

Jurisdiction of Member States must cover the offences
if they are committed on its territory, in whole or in
part, by its national or on behalf of a legal person set
up on its territory. If the offence is committed outside
a Member State’s territory, it may choose whether or
not to apply the last two rules. If the offence falls
within the jurisdiction of several Member States, they
must collaborate, for example via Eurojust, in order to
decide on the prosecuting country and thus to
centralise the proceedings. However, in doing so, the
Member States must give due consideration to where
the offence was carried out, the nationality or place of
residence of the offender, the country of origin of the
victim and the territory where the offender was found.
If a Member State does not extradite or surrender its
nationals, it must revamp its jurisdiction and take steps
to prosecute its nationals when they commit an
offence outside its territory. Simultaneously, the
Member State may continue to apply its jurisdiction to
criminal matters as stipulated in its national law.

Prior to the adoption of the Framework Decision
2008/841/JHA on the fight against organised crime the
European Commission had expected that it would be a
major step forward in the fight against the most
serious forms of crime.'’ However, the contrary is
reality. As argues Calderoni, the definition of
organised crime by the Framework Decision
2008/841/JHA on the fight against organised crime is
uncertain and vague, and that this makes it a poor
instrument with little added value for the
approximation of criminal legislation against
organised crime. His criticism is based on both legal
and criminological arguments, since the Framework
Decision appears to be flawed from both

19 Article 2 of the Framework Decision 2008/841/JHA on the
fight against organised crime; the definition of the structured
association has been adopted as well as in the Council
Framework Decision 2002/475/JHA of 13th June 2002 on
combating terrorism as amended by the Framework Decision
2008/919/JHA.  Official Journal of the European
Communities, L 164/3 of 22nd June 2002. In this case, the
term structured group shall mean a group that is not randomly
formed for the immediate commission of an offence and that
does not need to have formally defined roles for its members,
continuity of its membership or a developed structure (Article
2(1) of the Framework Decision).

11 Commission of the European Communities (2004):
‘Communication from the Commission to the Council and
the European Parliament on measures to be taken to combat
terrorism and other forms of serious crime, in particular to
improve exchanges of information’, COM(2004)221 final, p.
7.



perspectives.'? Moreover, he argues that the definition
of criminal organisation ‘does not work’*®

4. Access of the European Union to the United
Nations  Convention  Against  Transnational
Organised Crime

The UN Convention Against Transnational Organised
Crime is the first global instrument on the fight against
transnational organised crime. It sets a very useful
multilateral framework and a variety of important
minimum standards for all participating States.
Consequently, the European Community has a high
interest in seeing it enter into force as soon as possible.
Completing the process of ratification by the European
Community sends a clear signal that the Community is
committed to the aims of this instrument. The
elements of the UN Convention Against Transnational
Organised Crime were negotiated by the EU.
Negotiations were successfully concluded. Moreover,
some Member States of the EU ware parties to the
Convention. In 2004 the UN Convention against
transnational organised crime was approved on behalf
of the EU in accordance with the Decision
2004/579/EC™.
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Mediation in Bankruptcy Procedure

Kristina Kralikova & Liudmila Surma

Abstract

Mediation known worldwide as an institution for
resolving disputes is widely used in many sectors,
including the economic field. The relevance of this
article, to which it is dedicated, and this is the
introduction and development of mediation in
bankruptcy procedure, is high because in case of
successful implementation of mediation in the
procedures typical for the consideration of cases of
economic failure, a profound positive result can be
obtained in restoring the solvency of specific debtors,
and therefore in the economy as a whole. Successful
mediation, even in the winding-up bankruptcy
proceeding, will minimize the negative consequences
for the debtor, creditors and other participants in the
bankruptcy process. This article provides a general
description of mediation, analyzes its difference from
traditional dispute resolution methods, and is justified
by the need to use the insightful potential of mediation
in resolving disputable situations. Particular attention
is paid to analyzing the role of mediation in the
bankruptcy process of enterprises and organizations,
the possible directions of using mediation to increase
the efficiency of the bankruptcy institution are
revealed. The authors also investigate the
implementation of the mediation institution into the
bankruptcy procedure, pointing to the undeniable
economic results that mediation brings not only to the
parties, but, as mentioned above, to the economy as a
whole.

Key words

Mediation, bankruptcy, debtor, creditor, mediator,
business, legislation, advantages of mediation, features
of mediation, economic legal relations, economic
insolvency

1. Introduction

The emergence of conflict situations between people,
companies, between, both within one state and around
the world is not something surprising and new. This
has always been the case, since life introduces its own
specific corrections in relations in various fields.
Conflict situations, in turn, give rise to disputes at
various levels. There is no doubt that a high
percentage of disputes are resolved in various ways
and with various methods.
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Mediation, as an alternative and extrajudicial way of
resolving disputes, is becoming increasingly popular
and developing every year. When choosing a method
for resolving a dispute that has arisen, everyone
approaches this issue from a certain view and on the
basis of various criteria. Such criteria may include:
financial costs for resolving a dispute, time spent on
resolving a dispute, and others. Despite the fact that
the court is the most common way to resolve a dispute,
today this method is rather closely considered, since it
is no secret that in most countries it takes a long time
for the judicial system to examine disputes, which
ultimately leads not only to the material costs, but also
to much time spent for resolving a dispute through a
judicial proceeding. It is also important to note that the
result of dispute resolution is uneven and sometimes
completely ambiguous. Without any doubt, a positive
decision made on one or another dispute brings a
positive result with it, which undoubtedly affects not
only the parties, but also the development of the
economy, and the state as a whole. And, as is well-
known, a sign of any democratic state is a high level
of resolved disputes.

2. Mediation, its specifics and advantages

The various methods to resolve disputes are well
known and widely available for the world community

- judicial,

- arbitration,
- mediation,
- other.

Today, each of them is available to absolutely
everyone. But each of them is not always effective and
properly selected. Lawyers, scientists and specialists
in various sectors have long been studying all these
types of dispute resolution methods. And it can be said
that most of them hold a common point of view and
incline their opinion in favor of mediation. Mediation
is an extrajudicial way of resolving disputes between
the parties with the participation of a third, neutral and
independent party that helps the parties to find and
develop an effective and mutually acceptable
solution®. The mediator is an independent, neutral,
impartial person with the help of which the parties are
trying to find a mutually beneficial solution. It should
be noted that the mediator does not advise, does not

! SURMA, L. (2017): The opportunities and benefits of
mediation.



give an opinion on the dispute that has arisen between
the parties, does not make decisions on the dispute, but
only helps the parties to find a solution for themselves.
This method of resolving disputes is widely known
and used throughout the world, both at the national
and at the transnational level. Moreover, the scope of
application is very wide. It covers:

- civil legal relations,

- economic legal relations,
- legal relations in business,
- labor legal relations,

- tax legal relations,

- family legal relations,

- other.

Regulation of mediation at the legislative level is
governed by most countries of the world. Many people
believe that the method of resolving disputes with the
help of the court, although the most common,
however, is often not as effective as it is through
mediation. The process of judicial resolution of
disputes does not take into account many factors that
are essential for both parties, such as: confidentiality,
economic, or financial, aspect, time spent,
psychological factor and others. Compared with other
dispute resolution methods, mediation has perhaps the
largest number of undeniable advantages, and
compared with the judicial proceedings, it has the
most significant ones. Let us consider some of them.

a. Confidentiality?

Confidentiality is one of the most fundamental
principles of mediation. The parties, as well as the
mediator, undertake to maintain the confidentiality of
any information that will be known in the mediation
process, except in certain cases provided for by law.
This, according to the author, like many other
mediators, is one of the most important and significant
principles. Confidentiality is very important for
companies that value their reputation or simply for
certain reasons do not want to place information on
public display. In the relations between the debtor and
the creditor during the bankruptcy procedure, it is also
very important that the information relating to this
case is available to as few people as possible. But
going to court to resolve the dispute, the parties
automatically agree that the information will be
brought for public discussion. It is important to note
that, in accordance with the mediator code, the
mediator must keep as confidential all information
obtained in the course of mediation or related to it,
including the fact that the mediation will be conducted
or has already taken place, unless this is related to the
requirements of the law or public policy fundamentals.
Any information communicated confidentially to the
attention of the mediator by one of the parties should
not be brought to the attention of the other party,

2 KULAPQV, D. (2014): Principles of mediation: variety of
approaches to regulation.
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unless the other party agrees to it or it is required by
law®

b. Economic factor

One of the indisputable advantages is the material
aspect. These are expenses incurred by the parties in
judicial proceedings, as well as costs and financial
risks. Today, mediation is an affordable way to resolve
a dispute for all, and therefore its cost is rather low.
Businessmen are people who approach the material
aspect rationally, including in resolving disputes that
arise. Mediation stimulates the parties to maximize
cooperation in the search for mutually beneficial
solutions and their quick development. Another
important fact is that the costs of mediation are
divided by the parties in half, in contrast to the judicial
process, where the losing side bears all the court
expenses.

c. Time spent

Every businessman values their time, trying to direct it
as much as possible towards the development of their
business. In this regard, the advantage of mediation
compared to judicial proceedings is that with the help
of mediation, firstly, the parties can manage their time
in the sense that the more actively they will cooperate
with each other, trying to reach an agreement and find
a mutually acceptable solution, the less time they will
spend resolving the dispute. When choosing a judicial
way of resolving a dispute, the parties understand
beforehand that time does not depend on them,
because, firstly, the courts have their own timeframes
to consider the case, and secondly, the workload of the
courts is very high in many countries. Therefore, the
resolution of the dispute in this case can last for years.

d. The decision made by the parties is mutually
beneficial for both parties

Only in mediation the decision that the parties will
make, they will make it unanimously, they will accept
it voluntarily, it will satisfy the needs of both parties
and not just one of them. Only in mediation the parties
themselves decide on the dispute, and not anyone else.
In court, the opposite is true; the decision is made
solely by the court. This solution in most cases is not
satisfying for both parties, and if it is, then, definitely,
to a greater or lesser extent. And above all, there are
no losers in mediation, and no defeated, while there
are those in court.

% European Code of Conduct for Mediators (Code of Conduct
for Mediators) was developed by an initiative group of
practicing mediators with the support of the European
Commission and adopted at a conference in Brussels on June
2,2004.



3. How bankruptcy affects business disruption and
why

One of the applications of mediation is, as mentioned
above, economic legal relations. Relations arising in
the bankruptcy procedure, that is, the economic
insolvency of business entities, acquire special
relevance in this area. This institute is widely studied
by European countries, as well as the CIS countries.
The practice of its application deserves some
confidence and shows good results, while the
relevance is growing every day. The institution of
bankruptcy is aimed at eliminating the inefficient
business and the rapid redistribution of its assets to
more efficient owners while meeting the demands of
creditors. In practice, it often happens that as a result
of a bankruptcy procedure, the quality of assets is
greatly reduced, and sometimes the business is
completely destroyed. It often happens that in some
procedures the process of redistribution of assets
occurs fairly quickly, and sometimes their quality does
not deteriorate, but the debt load just decreases and the
new owner has the opportunity to develop the
business, while in other procedures, on the contrary,
the assets are being destroyed for a long time. The
primary reason for this separation is the conflict of
interest in bankruptcy proceedings. Due to such
conflict, the bankruptcy procedure is often
accompanied by scandals, both within the company
and between the debtor and creditor, as well as
between the debtor and other participants in the
bankruptcy procedure, and it is also accompanied by
large and serious risks and costs for the parties. The
causes of all conflicts are different, but they are
similar in on one thing — the discrepancy between the
parties of the conflict. It is hard to disagree with the
practicing mediator M. Vasilega regarding the
complexity of a conflict in a bankruptcy case: “In
general, several groups of parties are involved in the
bankruptcy ~ procedure  —  creditors,  debtor
(beneficiaries), personnel, state (as a creditor and
property owner), local government authorities, law
enforcement agencies, bankruptcy commissioner. All
of them have different interests in their actions, often
mutually exclusive. Moreover, the conflicts may arise
both between the groups and within the groups, for
example, between bankruptcy creditors and
employees™. Certain negative consequences of legal
conflicts in cases of economic insolvency should be
noted: the loss of a large amount of time for their
consideration, which multiplies both the debtor’s
insolvency and the creditors’ losses, as well as entails
other risks of economic and legal nature®. There is no
doubt that these negative consequences affect the
economic condition of the parties. The bankruptcy
procedure has not one, but sometimes several stages,
depending on the legislation of a country. Each stage
has its timeframes, and it is not one or two days,
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sometimes it takes months. This is most important for
the creditor because it slows down the process of debt
collection. Moreover, the bankruptcy procedure does
not guarantee the creditor the recovery of the debt
amount. For the debtor, this is no possibility to receive
money on their account. According to the authors,
these negative consequences of disputes in economic
insolvency cases should be emphasized once more,
and namely, the loss of a large amount of time for
their consideration, which leads, in turn, to an increase
in the financial instability of the debtor, creditors’
losses, decrease in the quality of the debtor’s assets,
loss of skilled employees, etc.

3.1. Study of development and application of
mediation in bankruptcy in some countries

Many specialists all over the world study this topic,
but in fact, few people are engaged in this in a
comprehensive manner. However, the specialists who
deal with this issue express a general idea regarding
the issues of mediation implementation at various
stages of bankruptcy, issues of strategy and practice of
mediation application. And this idea is boiled down to
one thing — the implementation and application of the
institution of mediation in bankruptcy procedure.
However, the legislation of many countries does not
always provide an opportunity to effectively use
mediation in this field. As for the countries of the
European Union, mediation in bankruptcy is widely
used here. The CIS countries have recently begun to
apply mediation in this field. For example, in
Germany, in contrast to other independent uses of
mediation, economic mediation is most often
discussed when the parties to the conflict, with the
mediator’s support, resort to extrajudicial settlement of
the dispute in entrepreneurial, economically and
industrially relevant circumstances for the purpose of
long-term settlement of the existing conflict and,
ideally, even achieving joint benefits®. Possible areas
of mediation within an enterprise include, for
example:

- Mediation  within  the organizational
structure (cooperation in concerns),

- Mediation between the groups of people
with common interests (tariff conflicts, labor
organization),

- Mediation during the restructuring process
(also in the case of bankruptcy)’.

¢ POPPING, W. (2005): Wirtschaftsmediation im
europdischen Vergleich — Erfahrungen und Perspektiven —
Im Auftrag des Bundesminis- teriums fiir Wirtschaft und
Arbeit — Europdisches Institut fiir Wirtschaftsmediation.
RAINER, H. (2008): Wirtschafts- mediation als Verfahren
des betrieblichen Konfliktmanage- ments, Bedarf und
Nachfrage — Eine empirische Untersuchung.

" POPPING, W. (2005): Wirtschaftsmediation im
europdischen Vergleich — Erfahrungen und Perspektiven —
Im Auftrag des Bundesminis- teriums fiir Wirtschaft und
Arbeit — Europdisches Institut fiir Wirtschaftsmediation.
RAINER, H. (2008): Wirtschafts- mediation als Verfahren



In Western countries, the technology of mediation is
rather widely used in the economic conflicts related to
the bankruptcy of enterprises. The effectiveness of this
procedure for economically insolvent enterprises is
evidenced by the fact that in China about 25 percent,
and in England and the USA about 21 percent of all
economic disputes between debtors and creditors are
resolved not through arbitration courts, but through a
mediation procedure. In some US states, recourse to a
court is prohibited for certain categories of disputes,
unless the parties have attempted to resolve the
conflict with the help of a professional intermediary —
the mediator. In France, it is obligatory to involve an
intermediary  before initiating the bankruptcy
procedure. The peculiarity of the French regulatory
system is that representatives of the court seek to
initiate the debtor’s mediation negotiations with
creditors at the first signs of impending insolvency?®.
Here, the financial statements of companies before the
board of directors and the court are maintained.
Therefore, upon the occurrence of the debtor’s
financial problems, the President of the Commercial
Court invites the head of the company for a
preliminary conversation and proposes a mediation
procedure. This is a very effective way to use
mediation, because it helps to prevent financial
negative and undesirable consequences both for the
debtor and for the creditor. Accordingly, mediation
thus provides the parties with the opportunity to
achieve high economic results if they make a
reciprocal and mutually beneficial decision. In case of
the CIS countries, the Candidate of Law Sciences of
Russia Ye. A. Dobrolyubova believes that mediation
should be used also in relations that have arisen in the
bankruptcy procedure. Mediation can be applied
before initiating the bankruptcy process as an effective
legal means of preventing a complex insolvency
mechanism. It is necessary to provide for the
possibility of applying the mediation procedure at any
stage of bankruptcy within the institution of amicable
settlement, which will suspend the process of
bankruptey™®. However, to date, Russian legislation
does not provide such opportunity with respect to a
mediation agreement. There is also an interesting
opinion of another Russian specialist M. Vasilega who
believes that the judicial way of resolving conflicts in
bankruptcy cases cannot be considered effective, since
only the formal aspect from the perspective of
legislation, but not from the perspective of the parties
concerned is taken into account. As a result, the
consequences are as follows: litigation is blocking the
course of the procedure, the crisis commissioner is
forced to act formally under the threat of complaints
and dismissal, the counterparties are afraid to interact
with the enterprise undergoing bankruptcy procedure,

des betrieblichen Konfliktmanage- ments, Bedarf und
Nachfrage — Eine empirische Untersuchung.

8 DERRIDA, F. (2001): Redressment et
judiciaries des enterprises.

° AMELCHENYA, Y. (2014): Issues on application of
alternative dispute resolution methods in the Republic of

Belarus.
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the turnovers fall, the wages are not paid. After the
completion of the procedure, the assets no longer exist
in the active state, as they were before the procedure®.

4. Applying mediation in bankruptcy procedure

According to Professor N. Rondar, at present two
main directions for the use of mediation during
bankruptcy procedures can be identified:

- The formation of the mediatory competence of
mediators in order to defuse the conflicts that arise in
the process of bankruptcy and to develop a settlement
agreement;

- The introduction of a compulsory pre-trial mediation
procedure for resolving the economic disputes
between the debtor and the creditor (creditors)™.

When settling the conflict in court, the third party (the
judge) make a decision for the parties, and they would
not agree with it simultaneously, which leads to
appeal, delaying cases, etc. In this case, even after the
final win of any decision, the conflict still will not be
settled, which may become obvious later. When
resolving a conflict through mediation, the parties
agree between themselves, the mediator only creates
conditions for that. Since the mediator knows a special
technology, the parties willing to come to an
agreement will definitely reach it. Practice has shown
that only the procedures with no significant conflict of
the parties can be carried out quickly and predictably.
It is in such procedures that the institution of
bankruptcy achieves its goal as a means of crisis
management. In cases of a conflict between the parties
with a comparable resource, bankruptcy procedures
last for a long time and in conditions of complete
uncertainty, which is detrimental to any business. In
the procedure for the recognition of a debtor as
economically insolvent, i.e. with the prospect of its
reorganization — the system of measures that are aimed
at improving the financial situation of the enterprise,
in order to prevent the bankruptcy, the possibilities of
mediation are very practicable and effective. Either it
will be the efforts of the bankruptcy case
commissioner who has passed the specialized
mediative training, or the joint efforts of the
commissioner and the involved mediator. Certainly,
such participation of the mediator is possible only with
the consent of the debtor and creditors, it requires
additional legal regulation and certain material costs.
Therefore, the debtor, commissioner and creditors will
have to consider such costs. In the winding-up
procedure, which is defined as a liquidation procedure
applied to a debtor who is recognized as a bankrupt, in
order to wind up the debtor — a legal entity, sell the
debtor’s property and satisfy the claims of creditors,
mediation is also possible, but with less efficiency. In
this case, the mediator can assist in finding the most
optimal alternatives for selling the debtor’s property

0 VASILEGA, M. (2014): Mediation in bankruptcy.
1 RONDAR, N. (2017): Mediation and effectiveness of the
institution of bankruptcy.



and fair distribution of the proceeds from the sale
among creditors. The participation of mediators is
necessary to increase the number and effectiveness of
settlement agreements in bankruptcy cases. Let us
recall that a settlement agreement is a procedure of
economic insolvency (bankruptcy) in the form of an
agreement between the debtor, bankruptcy creditors,
and third parties for the payment of debts, which
provides for the debtor to be released from debt, or for
a reduction in the debt amount, as well as the
extension (period of grace) for payment of debt, due
date for payment of debt, etc., that is used at any stage
of the liquidation procedure in order to terminate the
proceedings on the case of economic insolvency
(bankruptcy) and approved by the business court
considering the case of economic insolvency
(bankruptcy). A professional negotiator, or mediator,
in such procedures is always a good practice®.
Summarizing the above, it is worth noting that, by
applying mediation in bankruptcy procedure, the
parties have the opportunity to work out a mutual
solution for both parties that can bring a positive result
in a strategic way, both for the debtor and for the
creditor. Note the fact that when resolving a conflict
through mediation, the parties agree between
themselves, the mediator only creates conditions for
that. Since the mediator knows a special technology,
the parties willing to come to an agreement will
definitely agree. The conflict-free procedures take
place without negative consequences and provide at
the output: write-off of debts, change of an owner.
Thus, the conflict-free procedures will allow effective
solving the problem of business rehabilitation®.
Certainly, the ideal confirmation of the agreements in
the decision made would be the approval of a
mediation decision by the court. This would be an
opportunity to terminate the bankruptcy procedure or
not to bring it to judicial proceedings. However, today
the legislation of many countries does not provide for
such possibility. And this only suggests that further
study of the issue of implementing the institution of
mediation into the bankruptcy procedure, its positive
practice of application can certainly affect also the
change in legislation towards its effective
implementation.

5. Concluding remarks

Certainly, if mediation is applied at the earliest stages
of bankruptcy, one can prevent many negative
consequences, but in an already open proceeding one
can achieve certain economic results for both parties,
as well as other participants in the proceeding.
Economic  results  characteristically ~ manifest
themselves in the payment of wages to employees,
payments made on the debtor’s debt, alienation of
property, in time spent. As during the bankruptcy

2 KAMENKOV, V. (2015): Is mediation possible in cases of
bankruptcy.

¥ RONDAR, N. (2017): Mediation and effectiveness of the
institution of bankruptcy.
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procedure there are difficulties with payments, the
bankruptcy process may be delayed, clients cannot pay
the debtor, because the bank account is blocked, the
debtor waits for the debt to be paid. Therefore,
mediation allows the parties to avoid these undesirable
consequences. According to the authors, the effective
application of mediation in bankruptcy proceedings
would be fully assisted by its legislative consolidation.
The high professionalism of the mediators also
contributes to this, but the main thing is the interest of
the parties. And the effective implementation of
mediation in turn increases the economic condition of
the parties, which ultimately affects the economy as a
whole, not only of one state, but also of the world.
Mediation is a unique dispute resolution method that
should be developed. After all, the advantages of
resolving disputes in this way are very significant.
Even on the example of the bankruptcy procedure, this
was clearly visible on the basis of the above. But
bankruptcy is only one of the areas of economic
activity, and there are a lot of such areas. Therefore,
choosing mediation, one can avoid many negative
consequences, both economic, time-dependent, and
psychological ones. Choosing mediation, market
participants choose the continuation and development
of cooperation. Choosing mediation, they choose the
future, because it is mediation that is the process that
directs the parties to the future, and not to their past.
Choosing mediation, they choose development,
growth and stability of high economic indicators.
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About the abolition of automatic disenfranchisement of convicted in

the law of states (on the example of the Russian Federation)
Ekaterina Marmilova

Abstract

The article considers the legal position of the
European Court of Justice “in a modern democratic
society there is no place for automatic
disenfranchisement of voting rights” from the point of
view of the electoral law of the Russian Federation.
The author notes that the current trend in the electoral
law is the removal of previously established the
elective censuses in the law of states, including with
regard to the electoral law of convicts. Currently, the
Constitutional Court of the Russian Federation has
repealed criminal disenfranchisement of passive
electoral rights. In the future, the Russian legislator
may specific the deprivation of the disenfranchisement
of voting rights of convicts as a kind of the separate
penalty. The author comes to the conclusion that the
Russian legislator retains the right and ability of
convicts to to pursue a revision of the issue of granting
voting rights in relevant instances. Over time, convicts
in Russia may receive voting rights.
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Voting rights of convicted persons, electoral law,
European Court of Human Rights, automatic
disenfranchisement of voting rights, voting rights of
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Court of the Russian Federation, civic duties

1. BBenenue

Bomnpoc o) BO3MOKHOCTH MIPEIOCTABICHUS
M30MpATENbHBIX TPaB TpaXJaH, HAXOMSIINXCS B
MecTaxX JIMIICHHS CBOOOIBI IO TPUTOBOPY CyaAa
npuodperaeT 0coOyl0 akTyalbHOCTb, Kak B Poccum,
TaK U B €BPOIENCKUX cTpaHax. Ha cerogHsHui a1eHpb
001I1ECTBO MIPHUIILIO K BBICIIIEN TOYKE
NIEMOKPAaTHYECKOTO  Pa3BUTUS - H30HpaTeTbHOMY
TpaBy [UIst OCy)K,I[eHHBIX.l

! GRISHIN, N. (2015): The Meaning of Elections in the
Russian Federation. p. 194-207.

B Poccuiickoit ®enepanyu  KOHCTUTYLHMOHHBIMU
OTpaHMYEHMAMHM H30MpaTeNbHBIX MpaB TIpaxIaH
paccmarpuBaiuchk yuensiMu: H.B. YKe3znoBbim ZILA.
Z[yKCI/IHLIM,3 A.H. Kameresoit,* n JIPYTUMU.

B cuny mnocranosnenus Espomneiickoro Cyama mo
npaBam uenoseka B gene C. b. AnuyroB u B. M.
I'manxoB mpotuB Poccuiickoit ®enpeparun B 2013
rony [7],° samper Ha mnpaBo W3GHpaT W OBITH
n30paHHBIM  OCY)KACHHBIX  IlepecMarpuBalci B
Poccuiickoit ®enepanun. Llenbp craTeu: HccienoBarhb
BOIpoC 00 OTMEHE aBTOMAaTHYECKOTO JIMIICHHS

HU30MpaTeNbHBIX mpaB OCY)KICHHBIX B
3aKOHOJATENILCTBE  TOCYJapcTB ~ Ha  IIpUMepe
Poccuiickoit  Depepanuu. Jnst pemeHus
MOCTABIICHHON LeNn HE0OX0IUMO peumTs

CJIICAYIOIINE 3a1a9u:

1) paccmotpets IlocranoBnenus EBpomeiickoro cyma
[0 TpaBaM dYeJOBeKa, Kacalolluecs BO3MOXKHOCTH
NIPEOCTaBICHNUsT HM30MPATeNbHEIX MpaB TpakAaH,
HaxXOMSIIMXCS B MeCTax JIMIIEHWs CBOOOIBI IO
MIPUTOBOPY CyIa,

2) W3YyYUTH TMPOIECC OTMEHBI TIO>KU3HEHHOTO
JIHUIIEHWsS  [ACCHBHOTO  M30MpaTeNbHOro  IpaBa
ocyxneHHbIX B Poccuiickoit ®@enepanumy,

3)  packpeITb  JANCKYCCHOHHBIE  BOIPOCHI O
TIPEIOCTABICHNN H30MPaTETHHOTO mpaBa
ocyxJieHHbIM B Poccuiickoit denepauuu.

B crathe wHCHONB3YIOTCS OOLIEHAyYHBIE METOJBI
WCCICMOBAHUS: aHau3, O0000IIeHHe, ACAYKIHS,
HHIYKOHs. 3aKkiIiOYeHHble He WMEIOT [paBa Ha
rojocoBanue He Toibko B Poccum. Jloctynm
3aKTIOYEHHBIX K YYacTHIO B BBIOOpax MOXKET B
JaJbHEeWIIeM MOPOANTh OOBHHEHHS B TOM, YTO HX
pe3ybTaThl HE SABJIAIOTCS JIEMOKPATHUCCKHMH H
COpaBeIMBBIMHA.  Bompoc 0 MpeaoCTaBICHUH
U30MPATEbHOTO TpaBa 3aKIIYEHHBIM  OCTaeTCs

2 XKesmos, B. H. (2016): TeopeTHKO-IIPaBOBBIE ACIEKTEI
OrpaHUYEHHs] M30MPATENbHBIX NPAB TPaKIaH, HaXOMSIIIXCS
B MECTax JIMLICHHs CBOOOIBI.

® Nyxcun, I1. A. (2010): KOHCTHTYIIMOHHBIE OTpaHMYEHUS
n30upaTenbHBIX TpaB rpaxnaaH Poccuiickoit Penepanum,
HAXOJIIUXCSI B MECTaX JIMIIEHHS! CBOOOIBI IO IPHIOBOPY
cyna.

* Kamemesa, A. H. (2015): JluuleHue macCHBHOrO
n30UpaTeNbHOrO  IpaBa B KOHTEKCTE  yrOJIOBHOTO
3aKOHO/IaTeNbCTBA.

® Mocranosnerne ECITY ot 04.07.2013 «Jleno «AHUyroB u
I'magxoB (Anchugovand Gladkov) mnpotuB Poccuiickoit
Denepaunny (kamodba Ne 11157/04, 15162/05) // broinerens
Esponeiickoro Cyna no npasam yenoneka. 2014. Ne 2.



CIIODHBIM I CTPaH CBPONEHCKMX CTpaH W Ul
Poccun, tpebyeT cepbe3HOi MPOPaOOTKH.

2. ITocTanoBjeHus EBpomneiickoro cyaa no npasam
YyeJ10BeKa, Kacauuecs BO3MOKHOCTH
NpeloCTaBIeHUs H30HPATebHBIX NPaB IPAXKIaH,
HAXOAAIIMXCA B MeCTax JIMIIEHHs CBOOOABI IO
NPUT0BOPY Cyaa

Panee B 2005 romy Empomeiickuii Cyx mo mpaBam
YyeloBeKa paccMOTpen amo0y Xepcra Ha BIacTu
Coenurennoro Kopomescrsa.® B BemikoOGpuTaHmi,
HecMoTpst Ha pemeHue Espomneiickoro Cyna mo
IpaBaM dYeloBeKa, IaJaTod OOMWH OBUI COXpaHEeH
JNEHCTBYIOIIMM 3ampeT Ha IpaBo U30Mparh Uit
OCYXIeHHBIX. [lepedeHp ML, OrpaHUYEHHBIX B IIpaBe
OBITh N30paHHBIM B OPHTAaHCKHUN HapliaMEHT, ropaszo
Oompmmi, geM B Poccun. Cpenn HUX - U OaHKPOTHI, K
T, OOBHHEHHBIE B 3NEKTOPAIbHBIX HApYIICHUAX U
KOppYILUH, CBA3aHHOW ¢ BbIOopamu. Cpemw Ju,
KOMY HE pa3pelIeHo y4acTBOBaTh B BEIOOpaxX B IIOOOM
KauecTBe, - JINIA, OCYXKICHHBIE PEIICHUEM Cya.

Jeno Cxomnonsl npoTuB HMramuu, pemeHue o
KOTOpPOMY OBLIO BEIHECEHO pelieHrne EBporeiickoro
cyna 1o mpaBaMm denoseka B 2012 r.” B uranbsHCKOM
YTOJIOBHOM 3aKOHOJATEeNILCTBE MPEAYCMOTPEH «3BalpeT
Ha 3aHATHE TOCYIapCTBEHHOH JODKHOCTI B KA4EeCTBE
JOMOJIHUTEIBHOTO HaKa3aHMS 3a BCE MNPECTYIUICHUS,
COBEpILICHHE KOTOPBIX BJIEYET JIMIICHHE CBOOOXBI, a
TaKoKe 3a OTHEJIbHBIC IPECTYIJICHHS HE3aBUCHMO OT
OCHOBHOTO Haka3zaHusl (Hampumep, Ka3HOKPaJCTBO,
BBIMOTATENNBCTBO, JDKECBHUIETEIBCTBO B Cyle U T.X.).
JlomonHUTEIbHOE  HaKa3aHHE BJCYeT 3a COOOH
JMIIEeHNe N30UpPaTeNbHbIX MPaB.

EBpomnelickuii cynq 1O TIpaBaM Ue€lIOBEKa BbIHEC
nocraHosnenne mo aeny «C. B. AnuyroB m B. M.
I'mankoB mpotuB Poccum» ot 4 wmrons 2013 rona,
COTJIACHO KOTOPOMY YCTaHOBJIEHHOE cTaTbhed 32
(wacte  3)  Koucrutynuu Po? OrpaHUuYEHHE
N30UpaTeNbHbIX TpaB TPAXKAAH, COJACPIKALIUXCS B
MECTax JIMIICHUs CBOOOJBI IO MPUTOBOPY CyAa,
HapyIIaeT rapaHTHpoBaHHOE cTaTheit 3 [IpoTokoma No
1 x KoHBeHIMHU 0 3aIUTE IIPaB YEJIOBEKA U OCHOBHBIX
¢B06OJ] CYGBEKTHBHOE ITPABO Ha yUacTHe B BEIGOpax .°
Ilo wmuenuio EBpomelickoro cyga mo mpaBaMm
4eloBeKa, 3aKpelUIeHHOe 4YacThlo 3  cTateu 32
Koncrurynuu PO orpanuuenue npasa rojioca HOCHIO
aOCOJIOTHBIH, ABTOMAaTHYECKUI u
HequdGepeHIMpoBaHHbI  XapakTep. OHO Kacanoch

® Mocranoenenne ECITY or 06.10.2005 «Jlemo «Xepct
(Hirst) mporuB Coennuennoro Kopoiescta (Ne 2)» (sxanoba
Ne 74025/01)/CTIC «KoncynsrantIlntocy.

" Mocranoenenne ECITY ot 04.07.2013 «Jleno «AH4YroB u
I'magkoB (Anchugovand Gladkov) mnporuB Poccuiickoit
Oenepanum» (kamoda Ne 11157/04, 15162/05)/bronnerens
Esponeiickoro Cyna mo npaBam uenoBeka. 2014. Ne 2.

8 Koucturymus P®. Poccumiickast Taseta ot 25 nexabps 1993
r. Ne 237.

° TIporoxon Ne 1 k KOHBeHIMHM O 3aIUTe TPaB YeTOBEKA H
OCHOBHBIX cB0oOOx PatnduumpoBan denepanbHbIM 3aKOHOM
PO or 30 wmapra 1998 roma Ne 54-®3//bromiereHn
MEXIyHapOJHbIX 10oroBopoBy», Ne 3, mapt 2001 roxa.

21

BCEX JIMI[, OTOBIBaBIIMX II0 TPUTOBOPY Cyna
HakaszaHHe B BUJIE JIUILIECHHS cBOOOIBI,
pacmpoCTpaHsUIOCh Ha BECh MEPHOJ OTOBIBAaHMS

TaKOTO HaKa3aHMs BHE 3aBUCHMOCTH OT TSKECTH W
BHJA COBEPILECHHOTO MPECTYIUICHUSI, cpoka
HA3HAYEHHOTO HAKA3aHWS M WHBIX WHIUBUIYAIbHBIX
00CTOSITENILCTB.

EBpomelickuii cyn mo mnpaBaM 4eIOBEKa B CBOEM
MIOCTAaHOBJICHUM  TNPeIOKMWI Poccun oOecrieuuTsb
ydacTue 3aKIIOYCHHBIX B BbIOOpax MOCPENCTBOM
MOJUTUYECKOTO TIpolecca WIA IIyTeM BBIPAOOTKH
HOBoro TtojikoBaHuss Koucturynmuu Poccuiickoii
®enepannu. ITO OJHO W3 3HAYUMBIX ITOCTAHOBJICHUHN
EBporeiickoro cyzna mo mpaBaM 4eJOBEKa, KOTOpOe
OKazajJo BIUSHUE HAa MOJAEPHHU3AIMIO U pPa3BUTHE

HallMOHAIBHON MpaBOBOM cucteMbl Poccuiickoi
Oenepannn.  [Ipomecc  ¢opmupoBaHHS  HOBBIX
MOAXOAOB K TMOHMMAaHUIO M pealu3aluy IIpaB

YeJoBeKa IPOXOAWI B KOHCTPYKTHBHOM JAHAOre
mexny Espomneiickum Cyznom mo mpaBaM 4esoBeKa U
KoncrurynnonnsiM Cynom Poccuiickoit @enepanuu.

3. 006 ormeHe MOKU3HEHHOTO  JIMIIEHMHSI
NACCHBHOI0 H30UPATEILHOI0 MPaBa OCY:KAEHHBIX B
Poccuiickoit Penepauun

IlocranoBnenust EBpomneiickoro cyga mo mpaBaM
YyeJloBeKa CTalM CBOEr0 poja KaTaau3aTopoM TOro,
YTO eBpoIeicKuM cTpaHaMm u Poccuiickoii denepariyu

NPULIIOCH  IEPECMOTPeTh  CBOe  M30HMpaTelbHOE
3aKoHOJaTenbcTBO.  Ilpm  paccmoTpenum  gen,
KacaloIIUXCsl M30MpaTeNbHBIX IPaB  OCYXKACHHBIX,
EBpomneiickuit cyn no npaBam YyeJloBeKa

TIPUIEP’KUBACTCS CIEAYIOIIEeH TPABOBOM MO3ULIMU: «B
COBPEMEHHOM JEMOKPAaTHIECKOM OOIIECTBE HET MecTa
aBTOMAaTHYECKOMY JIMIICHHIO M30MpaTeNbHBIX IIPaBy,
HO B TO JK€ BpEeMS BO3MOXHBI OIpE/ICICHHbIC
OTpaHUYEHHMs  JAHHOTO  TIpaBa  CO  CTOPOHBI
roCyZapcTBa, MPECIeAYIONHIE «3aKOHHYIO LIEJIb).
Koucrurynuonnsii  Cyn  Poccuiickoit  ®enepauyu
OTMEHWJI  INIOXKM3HEHHOE  JIMIIEHWE  ITaCCHBHOTO
N30MpaTeNbHOTO TpaBa, 3a HCKIIOYEHHEM IBYX
CITydaeB, B ClIydae IOKH3HEHHOTO JIHIICHUS! CBOOOIBI
OCYXIICHHOTO M B CIydae, KOTJa IPeIOCTaBICHHE
MAaCCHBHOTO M30MPATEIbHOTO IpaBa HPOTHBOPEUHT
Koncrutynuu P®, wu ycraHOBWJI, 4YTO CpOKH
OTpaHMYEHHs] TACCHBHOTO W30MpATENBHOro IIpaBa
OCY)KIEHHOI'O JIOJDKHBI COOTHOCHTBCS CO CPOKaMHu
CyOIMMOCTH B  paMKax  YTOJIOBHOTO  KOJEKca
Poccuiickoit @enepaunn.m

Koncturynmonnsiii  Cyn  Poccmiickoit  ®eneparim
nopyuuia (eaeparbHOMy 3aKOHOJATENI0 YCTAHOBHUTH

% Mocranosnenne Komcrurymmonnoro Cyma Poccmiickoit
®Genepanun or 19 anpens 2016 r. Ne 12-IT «mo npemy o
paspelleHIH BOIPOCa O BO3MOXHOCTH HCHONHEHHS B
coorBercTBM ¢ Kouctutynmeir Poccuiickoit ®denepanuu
nocranosieHus Epponeiickoro Cyna mo npaBaM yeioBeka OT
4 wronsa 2013 roga no neny «AH4yroB u ['nmankoB mpoTHB
Poccun» B cBs3um ¢ 3anmpocom MuHHCTEpCTBAa IOCTHUIIMH
Poccwuiickoit ®eneparmmy./CIIC «Koncymprantlmocy.



IpolEecCyaabHbIe TapaHTHH, obecrieunBaroIIye
BOCCTAHOBJIEHHE MAaCCHBHOTO HM30MPATEIbHOTO IIpaBa
paHee CyOUMBIX TpaxmaH @pU JuOepanu3aiuu
YTOJIOBHOTO 3aKOHOJATENbCTBA.

Cratbss 4 ®enepanpHoro 3akoHa «OO0 OCHOBHBIX
TapaHTUSAX W30HUPATEIBHBIX TPaB M MpaBa Ha y4acTHE
B pedepennyme PdD» 3ampemaet OCYXICHHBIM K
JUIICHUI0  CBOOOABI 332  COBEPIICHHE  TSDKKHX
NPECTYIUICHUH, CYAUMOCTh KOTOPBIX CHATA WU
noraiieHa, ObITh M30paHHBIMH IO MCTCUEHHS AECATH
JIeT cO JAHS CHATHS WIM TOTAIlleHUS] CYAUMOCTH, a
OCY)KJICHHBIC K JIMIICHUIO CBOOOIBI 32 COBEPIICHHE
0c000 TSHKKHX TPECTYIUIEHHH - 0 McTedeHus 15 jer
CO JHS CHSATUS MM T[OTAlIeHUs CYIAMUMOCTH.
IlonoxeHuss 3akoHa HE pPacIpOCTPAHSIOTCS Ha
NPECTYIUICHUS, KOTOphIe HE MPU3HAIOTCA THKKUMU U
0c000 TSHKKAMH.

4. JIucKycCHOHHBIE BOMPOCHI O MPeIOCTABJIEHUHU
H30HUpaTeILHOTO npasa OCY:KIeHHBIM B
Poccuiickoii ®enepanun

B Hacrosimee BpeMst He Bce CTpaHBI NPEAOCTABISIOT
MpaBO M30HMpaTh OTOBIBAIOIIMM HaKa3aHHE JIMIAM B
MECTax JHUIICHUS CBOOOJIBI IO MPHUTOBOPY CyAa.
OpHako JUHAMHKA Pa3BUTHS U30UPATEIHHOTO MpaBa B
MHpE Ppa3BHBACTCSI B CTOPOHY IIOCTETIEHHOTO
YMEHBIICHHs] OTpaHWYCHWH H30MpaTeNbHBIX IIPaB, B
TOM YHCIIe M JUIS 3aKJII0OueHHBIX. [IpaBo BRIOMpATh N
ObITh M30paHHBIM JOJDKHO IIPHHAJIEkKATh BCEM.
Pacmmpenne cyObekTOB HM30HMpaTenbHOrO — IIpaBa
CBSI3aHO C OTMEHOHM H30MpaTEeIHHBIX ensoB.'? Ecn
MBI TpeIrojiaraéM, 9YTO 4YeJIOBEK BO3BPAIAcTCd B
o0mecTBo, To OH Oeper Ha cebe oOmpeaeIcHHBIC
TpakAaHCKUE 00SI3aHHOCTH. B cirydae
MPEeOCTABICHNS] M30MPATEBHBIX TIPAB OCYXKICHHBIM,
TaKuM 00pa3oM, JIOCTHIaeTcsi HX peajanTaiys.
VYuactie B BBIOOpaXx MOXKHO paccMaTpuBaTh B 3TOM

KOHTEKCTe KaK JIONIOJIHUTENBHOE CpPEZICTBO
UHTETrpallu OCY>KJEHHOTO.
B To e Bpems B cioy4ae IIPeOCTAaBICHHS

N30HMpaTEeNbHBIX TIPaB OCYKACHHBIM, HX TOJI0CAa MOTYT
OBITh  OOBEKTOM ISl TPOBEACHHS MAaHHUITYIISIIHA.
Onno3uIMOHHbIE MAPTHH CYMTAIOT, YTO B Clydae
MPEOCTaBICHUsl MPABO TOJIOCA OCYXXIEHHBIM, TO Y
JIEHCTBYIOLIEH napTuu BJIACTH TOSIBIATCS
JIOTIOJTHUTENIbHBIE Tosioca. HekoTopble KOJIOHMH B
Poccun HaxomsTcs B MallOHACENEHHBIX pailloHax.

! Denepanbubrii 3akon Ne67-03 «O6 OCHOBHBIX TAPAHTHSIX
n30MpaTeNbHBIX NpaB M IpaBa HA ydacTHe B pedepenmyme
rpaxzaan Poccuiickoit ®enepanum» ot 12 urons 2002 roma Ne
67-®3. Cobpanue 3aKOHOJIATEILCTBA Poccuiickoit
Deneparyn ot 17 nrons 2002 r. Ne 24 cr. 2253.

2 Mykcun, II. A. (2010): KOHCTHTYIHOHHEIE OrPAHHYEHHS
n30MpaTenbHBIX TpaB TpaxnaH Poccuiickoit ®Denepanum,
HaxOJUIIIMXCSI B MECTaxX JIMLICHUS] CBOOOIBI MO IPHIOBOPY
cyna/Hayunas OuOimoTeka auccepranuii U aBTopedeparoB
[Tekcr]:  muc.xanm. opun.  Hayk/[lykcun — Ilaen
Anexcanzposuu. Capatos. 217 c.
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Hacenenne KkonoHMM B TakuX palioOHAX MOXKET
MIPEBBINIATh HACeNIeHHe OIM3/IeXKaIlero HaceleHHOTO
myHKkTa. COOTBETCTBEHHO IIPU TOJOCOBAaHMU HA
MECTHBIX BBIOOpPAX MOXET CIIOXKUTBCS CHUTYyalus,
KOTZa OCY)XIEHHbIE OKaXYTCS B OOJBIIMHCTBE IO
CPaBHEHHIO CO CBOOOTHEIM HACETIEHHEM.

OrpanudeHuss H30MPATENbHBIX IPaB  OCYXJEHHBIX
CHIDKaeT YHCIEHHOCTh wu30upareneil. B ciyuae
MPEOCTaBIEHNUsT M30MpATENbHBIX IpaB  TpaxIaH
KOIIMYECTBO  M30HMpaTenell MOXKET  yBEIMUHUTHCA.
[Ipennonaraercs, 4To JIMIO, KOTAA-TH00 MOCSATHYBIIEE
Ha KOHCTUTYLIHOHHO 3HQUUMbIC LEHHOCTU IIyTeM
COBEPIICHUS NPECTYIUICHUH, MPEICTABIISIONNX COO0H
TIOBBIIICHHYIO OOIIECTBEHHYIO OITACHOCTH, HE MOXET
y4acTBOBAaTh B YIPaBICHUH TIOCYyJapCTBOM M B
KauyecTBE HapoJHOro mpeacTaButens. llomoxeHus
YT0JI0BHO-UCTIOJIHUTENBHOIO  Kozjekca Poccuiickoit
@Penepaluu He COJEp)KaT yKa3aHUN HAa OTpaHUYECHUE
N30MpaTeNbHBIX TPaB  OCYKICHHBIX K JIMIICHHUIO
CBOOO/IBI, YTO SIBIISIETCSI OJIOKHUTEITEHBIM MOMEHTOM.
Bo03MOXHO TaKKe, 4TO JIMIICHHE H30UpaTeIbHBIX IIPaB
OCY)KICHHBIX POCCUHCKUI 3aKOHOJATENb BBIICIUT KaK
HEKYI0 OTIeJIbHYI0 Mepy Haka3aHus. He uckimroucHo,
yTo B OynymeM  u30WparenpHBIC IpaBa OyAyT

MIPEI0CTABICHBI OIIPEIEICHHBIM KaTeropusM
OCYXICHHBIX  (Hampumep,  coAep)KamuMmcsi B
KOJIOHHSAX-TIOCEJICHUSX ). B Cllyqae  ydacTHs

OCYXXICHHBIX B H30HMparenbHOM Tporecce Poccuu
HEOOXOIVMO OpPTraHH30BaTh IIEPENUCh OCYKICHHBIX,
HaXOMSIINXCS B MECTaX JIMIICHHUs CBOOOJBI, a TaKkke
NIPEOCTaBUTh  MHQOPMALMIO O  IUIAHUPYEMBIX
Lentpansroit M30uparensHON KOMHCCHEH Mepax Mo
HUCIIONHEHMIO pemieHust EBponeiickoro cyma 1o
IIpaBaM 4YeJI0BeKa.

5. 3akII0YNTENbHbIE T0JI0KEHHUS

B OymymieM pOCCHUCKHIA 3aKOHOIATENb MOXKET
MIPEIOCTaBUTh MPaBO U30MpaTh BCEM 3aKIIIOUCHHBIM B
Poccuiickoit ®enepanuu, 1160 BHECTH M3MEHEHUS H
MONPaBKU B JlefiCTBYyIOIIEE poccuiickoe
n30MpaTeNbHOe 3aKOHOIATENBCTBO. B ciydae, ecnm
3aKOHOJATENb PEIIUT MPEIOCTABUTH H30HMpaTeNbHBIE
mpaBa OCYXKAEHHBIM, TO TIOTpeOyeTcs BHECTH
u3menenus B Koncrurynuto Poccuiickoii denepanuu.
N3 pemwenust KoncruryuuonHoro Cyna Poccuiickoii
Qenepaumy  crnexyer, 4YTO B HACTOSIIUH MOMEHT
poccuiickuii  3akoHOIaTtenb He OyAeT BHOCHUTH
n3menenus B Koncrutynuto Poccuiickoit denepanum.
VY OCyXIEHHBIX B JIIOOOM CiIydae COXpaHSETCs MpPaBO
¥ BO3MOXKHOCTH JTOOMBATBECSI TEPECMOTpPaA BOIPOCA O
MPEIOCTaBICHNN WM  H30UpaTeNbHBIX TpaB B
COOTBCTCTBy}OI_L[I/IX HHCTAaHIHAX. B HaCTOALICC BPEMA
HE BCE CTpaHbl MEHIIOT CBOE M30HMpaTeIbHOe
3aKOHOJIATENHCTBO B MMOJIb3Y CHATHS 3alpeTa Ha MpaBo
rojoca OCY)XIEHHBIX (B uXx uucne u Poccuiickas
Oenepanus). OgHAKO MBI CYHTaEM, YTO B CKOPOM
BpPEMEHH TOCYIapCTBaM, UMEIOLINM 3alpeT Ha IMpaBo
rojoca OCYXICHHBIX, NpPUAETCS BEPHYTBCI K
PacCMOTPEHHIO 3TOTO BOIpoca



6. Cnucok JIuTepaTyphbl
IlIpomoxonwt k Eeponeiickoii Koneenyuu

IIporokon Ne 1 x KouBeHuuu o 3ammure mpas
YeNoBeKa H OCHOBHBIX CB0OOOA PartupurmpoBan
®DenepanbHbiM 3ak0HOM PO ot 30 mapra 1998 rona
Ne 54-®3//bromneTeHs MEXITYHAPOIHBIX JTOTOBOPOBY,
Ne 3, mapt 2001 roga.

3akonooamenvcmeo Poccuiickoit @edepayuu

Konctutynms P®. Poccuiickas razera ot 25 mexalOps
1993 r. Ne 237.

ITocranoBnenue Koncrurynuonnoro Cyna
Poccuiickoit @enepanuu ot 19 anpens 2016 r. Ne 12-
IT «mo meny o paspelmieHHH BOIpPOCa O BO3MOXKHOCTU
UCIIOJIHEHUS B cooTBercTBud ¢ Koncrurynuein
Poccuiickoit ®denepauuu MIOCTAHOBJICHUS
EBpomnetickoro Cyna mo mpaBaM 4eJoBeKa OT 4 HIOJA
2013 roma mo neny «AH4YyroB M I'7ajkoB mpoTuB
Poccum» B cBI3m ¢ 3ampocoM MuHHCTEpCTBa
FOCTUIIH Poccwuiickoit Denepanuny./CIIC
«Koncynpraatllmocy.

Oenepanpapiii  3ak0H  Ne67-03  «OO  OCHOBHBIX
TapaHTUAX U30HpaTEeNbHBIX MPaB U MpaBa Ha ydacTHe
B pedepennyme rpaxnan Poccuiickoit @enepanum» ot
12 wmrons 2002 rtoma Ne 67-03. Cobpanue
3akoHozarenscTBa Poccuiickoit ®Penepanuu ot 17
utonHs 2002 r. Ne 24 crt. 2253.

Eeponeiickuii cyo no npasam uenoeexa

ITocranoBnenne ECITY ot 06.10.2005 «/lemo «Xepct
(Hirst) mpotus CoenunenHoro KopoiesctBa (No 2)»
(>xamo6a Ne 74025/01)/CIIC «KoncympraaTtlLmocy.
Case of Scoppola v Italy (Ne 3) (Application 126/05),
22 May 2012/URL:
http://www.humanrightseurope.org/2012/05/italy-
convicted-prisoner’s-vote-ban-not-disproportionate/
[Mocranornenne ECIIU ot 04.07.2013 «Jleno
«Anuyros u ['mankoB (AnchugovandGladkov) nporus
Poccuiickoit ®enepanmm» (kamobda Ne  11157/04,
15162/05)/bromneress  EBpomeiickoro  Cyma 1o
npaBam 4yenoBeka. 2014. Ne 2.
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Global Compact for Safe, Orderly and Regular Migration

(Marrakech, Morocco) — Some Comments
Marek Moska & Peter Plavcan

Abstract

The contribution presents basic knowledge of the
international document on a Global Compact for Safe,
Orderly and Regular Migration, alongside other
international instruments, in particular the European
Union, on the recognition of professional
qualifications. Comments on the individual provisions
of the document are also given following possible
application practice.

Key words

Global framework, migration, recognition of
professional qualifications, international document.

Abstrakt

V prispevku  sa uvadzaji  zékladné  poznatky
0 medzinarodnom dokumente o globalnom ramci
0 bezpecnej, riadenej a legalnej migracii v nadvaznosti
na dalSie medzinarodné dokumenty, osobitne
Eurépskej unie o uzndvani odbornych kvalifikacii.
Uvadzaju sa aj komentare k jednotlivym ustanoveniam
dokumentu v nadviznosti na moznu aplikaéni prax.

Kracové slova

Globalny ramec, migracia, uznavanie odbornych
kvalifikacii, medzinarodny dokument.

1. Uvod

Pre stcasny globalizovany svet je vo vyznamnej miere
charakteristickd mobilita, ¢i pohyb ludi medzi
regionmi, Statmi alebo kontinentmi - migracia. Ide
0 kratkodoby alebo dlhodoby proces, kedy jednotlivci
alebo skupiny T'udi ¢i celé spolocenstva opustaji Stat
svojho povodu vzhladom na nepriaznivé podmienky
rozli¢nej povahy. Pri¢iny mézu byt ekonomického,
politického  ¢i  socidlneho charakteru. Medzi
najcCastejSie priiny patria: presun za pracou, Studium,
zla hospodarska situdcia v State, politickd nestabilita,
ozbrojeny  konflikt, prenasledovanie  z rdznych
dovodov, korupcia, zlicenie rodiny ¢i manzelstvo.
Rovnako aj environmentalne zmeny ako znecistenie
zivotného prostredia, zmeny klimatickych podmienok
¢i  prirodné katastrofy  spdsobuji  migraciu.
Medzinarodné spolocenstvo reaguje na dramaticky
narast migracie za posledné roky a spolupracuje na
medzinarodnej urovni.
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Ako uvadzaji Statistiky Medzinarodnej organizacie
pre migraciu, celkovy pocet migrantov vzrastol za
poslednych 28 rokov zhruba o100 milionov.!
Diskusie 0 migracii na globalnej urovni prebichali
vramci viacerych platforiem na vysokej urovni.
Jednym z vysledkov bolo aj prijatie Newyorskej
deklaracie pre uteCencov a migrantov Vv roku 2016,
ktora vyzyva Staty na ochranu Tudskych prav
azvySovanie pomoci pre tych, ktori to v tychto
suvislostiach potrebuju. Deklaracia 0 dialogu na
vysokej Grovni o medzinarodnej migracii a rozvoji
zroku 2013 takisto pozaduje dodrziavanie l'udskych
prav ako aj pracovnych prav migrantov ¢i ochranu
migrujucich zien. SU to vsSetko odporucania, ktorych
uplatiiovanie je vel'mi zlozité vecne, organizadne a aj
ekonomicky.

Medzindrodné spolocenstvo, predovsetkym Eurodpa, je
V poslednych rokoch pod ndporom migracnej viny.
Velké pocty 0s6b prichadzajticich do Eurdpy uvadzaju
ako dovod svojej migracie predovsetkym ozbrojené
konflikty, ale aj zli ekonomickd situdciu v §tatoch
Blizkeho vychodu a d’al$ich africkych $tatoch, ktoré
ich prinutili opustit miesto svojho pobytu. Tento
masivny pohyb do Eurdpy v ostatnych rokoch je
pomenovany aj ako migracna kriza. Migranti sa do
Eurépy dostavaju hlavne po dvoch trasach, ato
stredomorskej  a balkdnskej.  Prevazna  vicSina
migrantov sa usidlila v §tatoch zapadnej a severnej
Eurdpy. Stalo sa tak napriek tomu, ze migracna
politika Eurdpskej Gnie zavdzuje Clenské Staty, aby
uskuto¢iiovali dohodnuté principy migracnej politiky
V tom State, do ktorého migrant vstipil. pobytu. Tieto
principy sa nedodrziavali a velké pocty migrujucich
0sOb sa pohybovali viac menej anonymne po celom
europskom priestore, osobitne po teritoriu Eurdpskej
unie. Eurdpska tunia bola nutend prijat’ opatrenia
voblasti kontroly vonkaj§ich hranic a riadenia
migracnych tokov ¢i integracie.

2. Posilnenie spoluprace pre bezpeéni, riadenu a
legalnu migraciu

Vysledkom snahy medzinarodného spolocenstva
posilnit’ spolupracu v oblasti medzinarodnej migracie
je aj Globalny ramec o bezpecnej, riadenej a legélnej
migracii ako dokument, ktory navrhuje odporti¢ania na
bezpeni audinni  migraciu  0s6b,  osobitne
V eurazijskom priestore.

1 https://www.iom.sk/sk/migracia/migracia-vo-svete.html,

4.12.2018.
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Globalny ramec bol prijaty na stretnuti hlav Statov
avlad avysokych predstavitelov v decembri 2018
vV Maroku. Je pravne nezaviznym dokumentom, ktory
ma posilnit’ spolupracu v oblasti medzinarodne;j
migracie na globalnej trovni, nakol’ko Ziadny S$tat nie
je schopny vyriesit' migraciu samostatne. Potvrdzuje
pritom suverenitu §tatov. Pontka komplexny pristup,
ktory ma wulah¢it  bezpecnu, riadent a legalnu
migraciu a znizit' nelegalnu migraciu. Globalny ramec
je postaveny na viacerych uz skor prijatych
medzinarodnych  dokumentoch, vratane dohovor
a zmlav. Potvrdzuje =~ Newyorska deklaraciu
0 utecencoch a migrantoch, ktora zaviazala
vypracovat’ a prijat’ globalny ramec. Zaobera sa
migraciou vo vsetkych aspektoch. RozliSuje medzi
migrantami  a uteCencami  ako dvomi odlisnymi
skupinami, ktoré patria pod samostatné pravne ramce.
Samotny dokument oznacuje globalny ramec ako
,-milnik v histérii globalneho dialégu a medzindrodnej
spoluprace v oblasti migracie.*

Globalny ramec uvadza pozitivne stranky migracie
ako dlhodobého javu globalizované¢ho sveta, nakol'’ko
prispieva k prosperite arozvoju krajin. Dolezité je
vSak pri tom jednotné ponimanie migracie zalozené
na kvalitnych a objektivnych informacidch a udajoch
vychddzajucich z dokazov o aktudlnom stave tohto
procesu - faktoch. Z uvedeného dovodu je potrebné,
aby S§taty, ktoré¢ si cielom migrantov mali presné
informacie o dolezitych skuto¢nostiach, ktoré sa
tykaji  nielen zadkladnych Statistickych udajov
0 migrantoch alebo skupinach migrantov, ale tieto
informécie musia mat’ tieto ciel'ové §taty poskytnuté aj
v kontexte politickej, medzindrodnej, regionalnej
a miestnej situacie vV nadvéznosti na prijaté spolo¢né
dokumenty Eur6pskej unie. Pri nestlade tychto
zloziek uvedenych medzinarodnych procesov moze
dojst’ k vynimo¢nym udalostiam, ktorych sme boli
svedkom v uplynulom obdobi v niektorych ¢&lenskych
Statoch. Podobne aj migranti musia byt informovani
0 vSetkych svojich pravach a povinnostiach. Velmi
dolezitou skutoCnostou je aj objektivne pravdivé
informovanie obCanov prijimajuceho $tatu o migracii a
vyhodéch, aby nebola vnimana negativne.

Migracia so sebou prinasa aj rizikd a nasledky. Tie
suvisia predovsetkym s reSpektovanim l'udskych prav
a zakladnych slobod obcanov, suvisia s procesom
prijimajucich §tatov, ako aj migrantov, poskytovanim
pomoci, starostlivosti, integraciou a obavami Statov
tak pdvodu ako aj ciela. Migracia sa moze prejavit’
v socialnej oblasti (zmeny v zlozeni spolocnosti),
ekonomickej oblasti (pracovny trh), kultirnej oblasti
(konflikty kultir), bezpecnostnej oblasti (bezpecnost’
§tatu), politickej oblasti (politické rozhodnutia a tvorba
politik). Migracia preto musi byt bezpecna, spravne
riadena alegalna, aby prispievala k pozitivnym
vysledkom a boli dodrzané vSetky dohodnuté zavézky,
ale aj odporticania vramci medzinarodnych
dokumentov a negativne dosledky boli ¢o najmensie.

Globalny ramec je zalozeny na tychto principoch:
Pudskost’, medzinarodna spolupraca, suverenita §tatov
Vv oblasti narodnej migracnej politiky a jurisdikcie,
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pravny §tat, udrzatelny rozvoj, l'udské prava, rodova
rovnost, potreby deti, celoStitny pristup —
koherentnost’ politik a celospolocensky pristup —
partnerstvo  viacerych  zainteresovanych  stran.
Riadenie migracie zaloZené na uvedenych principoch
je predpokladom uspesného zvladnutia migracie.

3. Ciele globalneho ramca

Globalny ramec pozostava z 23 cielov, ktoré obsahuju
relevantné opatrenia povaZované za politické nastroje
aosvedéené postupy. Tykaji sa S§tatov pdvodu,
tranzitu a ciel'a. Medzi najdolezitejsie ciele z pohladu
uspesného  aplného zaclenenia migrantov do
spolocnosti patria:

- Vyuzivanie presnych a spol'ahlivych udajov,
informéacii a faktov pre tvorbu politik
a verejnu diskusiu,

- ZabezpecCenie, aby migranti mali doklad
totoznosti a potrebnu dokumentaciu,

- Zabezpecenie spravodlivych podmienok
prijimania do zamestnania,
- ZniZovanie zranitel'nosti migrantov

reSpektovanim ich 'udskych prav,

- Zabezpecenie pristupu k zdkladnym sluzbam
pre migrantov,

- Posilnenie postavenia
a spoloc¢nosti s cielom integracie,

- Odstranenie diskriminacie, neznasanlivosti
a podpora verejného dialogu,

- Rozvoj zrucnosti avzijomné uznavanie
zruénosti, kvalifikécii a kompetencii,

- Podpora finan¢ného zaclenenia migrantov,

- Zabezpecenie pristupu k socidlnej ochrane
a mechanizmu prenositenosti narokov na
socialne zabezpedenie.

migrantov

Predpokladom pre zabezpeCenie ddstojnej prace pre
migrantov  zohladnujucej demografickii — situéciu
a poziadavky trhu prace, ale aj ich kvalita a stupen
vzdelania, ziskanych a nadobudnutych vedomosti
a zruénosti, je identifikacia ich skutoénych zrucnosti
a vzdelania. Popri investovani do rozvoja zru¢nosti je
preto potrebné mat vybudovany a dobre fungujici
mechanizmus na  zjednodusenie  vzajomného
uznavania zrucnosti, kvalifikacii a kompetencii.
K tomuto zavézuje ciel’ ¢. 18 globalneho ramca, ¢o by
prispelo Kk tspesnejSiemu zacleneniu migrantov do
spoloc¢nosti.

4. Kvalifikacia a vykon povolania migrantmi

Digitalizacia  a technologické zmeny, ktoré su
charakteristické pre sucasnii dobru, ovplyviuji aj
dopyt po kvalifikovanej pracovnej sile vybavenej
potrebnymi zru¢nostami. Tie sa uz neziskavaju len
v ramci formalneho vzdelavania na vsetkych stupiioch
vzdelavacej sustavy, ale do popredia sa dostava
dolezitost dalSicho vzdelavania a neformalneho
vzdelavania ziskaného praxou, vramci ktorych sa
ziskavaju potrebné vedomosti a zruénosti. Preto musia
mat’ §taty vytvorené predpisy a systémy pre uznavania



vysledkov formalneho a neformalneho vzdelavania
ainfornalneho ucenia. Stym savisi aj potreba
narodnych kvalifikaénych ramcov a transparentnosti

certifikacii. Uréitd miera harmonizacie medzi
krajinami je mozna, nakolko je nevyhnutné
reSpektovat’ minimalne poziadavky na odbornu

pripravu pre urcité povolania, ktoré si moze kazdy Stat
stanovit’ samostatne alebo v harmonizacii
minimalnych poziadaviek, ktoré si §taty mozu stanovit’
spolocne. Celosvetova kompatibilita je  vSak
problematicka, nakolko S§tity maju vybudované
narodné systémy zohl'adiujice ich Specifika, kapacity,
priority a potreby.

Posilnenie postavenia migrantov a spolo¢nosti, aby
dosiahli plné zaclenenie a socialnu kohéziu sa venuje
ciel’ 16. Ciel’ 16 je zavdzok v k aktivnemu zacleneniu
migrantov  do  spolo¢nosti  a k minimalizovaniu
rozdielov a polarizacii, aj prostrednictvom zvySovania
dovery verejnosti v politiky a institacie stvisiace
S migraciou. Citujeme opatrenia k plneniu
zavazkoVv globalnom ramci:

- Podpora vzajomného reSpektovania kultar
a historii prijimajicich komunit a migrantov
cez opatrenia v integracnych politik,

- Budovanie komplexnych programov
Voblasti prav apovinnosti, jazykovej
pripravy a socialnych noriem a zvykov

- Rozvijanie politickych ciefov v oblasti
zaClenenia do spolo¢nosti vratane zdravia
a zakazu diskriminacie,

- Zabezpecenie integracie na trh prace
s cielom zabezpedenia prace a zamestnania s
ohl'adom na kvalifikaciu,

- Posilnenie  rodovej rovnosti v oblasti
zamestnavania, slobody zdruzovania a
pristupu k zakladnym sluzbam,

- Zriadenie komunitnych centier s cielom
zaClenenia do spolo¢nosti a zapojenia do
vzajomného dialogu,

- Vyuzivanie zrucnosti a spoOsobilosti cez
vzajomné vymeny odbornej pripravy, kurzy,
odbornt integraciu a pracovné stretnutia,

- Podpora multikulturalizmu cez Sport,
umenie a rozne spoloc¢enské podujatia,

- Podpora prostredia Vv skolach, zaclenenie
informacii o migracii a ucebnych osnov do
obsahu vzdelavania a podpora integracnych
¢innosti $kdl cielenymi zdrojmi s cielom
podporit’ inkliziu a zabranit’ nenavisti.

Je otazne, do akej miery formulacie globalneho ramca
vystihuju stcasny stav v oblasti uznavania vzdelania,
teda nadobudnutych vedomosti a zru¢nosti na vykon
toho ktorého povolania. Samotnad Eurdpska unia ma
schvalenych viacero dokumentov zavdznych pre
vSetky Clenské Stity pri  uznavani odbornych
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kvalifikacii, napriklad smernica o uznavani odbornych
kvalifikacii.

Tato priamo wurCuje postupy uzndvania tzv.
regulovanych povolani, teda povolani kde pravny
predpis urCuje podmienky na jeho vykon. Mnohé
ustanovenia tychto spoloénych pravnych predpisov
vznikli na zéklade mnoho rokov pripravovanych
dohod adlhodobych rokovani ¢Elenskych —Statov
anepredpoklada sa, Ze by zasadné zmeny, ktoré
navrhuje dokument o globdlnom ramci sa dali do
tychto pravnych predpisov aplikovat’ tak rychlo, ako
Vv ostatnych rokoch sa migracia stdva masivnejSou.
Pokial' ide o neregulované povolania, vykon tychto
povolani je vecou kazdého clenského  Statu
a zamestnavatel'ov, ako budu akceptovat’ nadobudnuté
vedomosti a zro¢nosti pri konkrétnom vykone toho
ktorého neregulovaného povolania.

Napriek tomu, ze dokument o globalnom ramci
uvadza moznost uznania nadobudnutého vzdelania
v neformalnom vzdelavani a informalnom uceni sa,
tato moznost’ je v Clenskych Statoch eSte nezahrnuta

vich pravnych predpisov do takej miery, aby
umoznila efektivne uzndvanie takto ziskanych
vedomosti  a zrucnosti ~ migrantov na  vykon

$pecializovanych cinnosti alebo povolani. Takyto
model nie je rozvinutd dostatone ani v pravnych
predpisoch Eurdpskej tnie a ani v ¢lenskych Statoch
aani v praxi v tejto pravnej a pracovnej oblasti medzi
jednotlivymi ¢lenskymi $tatmi navzajom. Navrhy, aby
sa takéto wuznanie uskutocnovalo na zéaklade
bilateralnych zmliv medzi jednotlivymi S§tatmi ma
rizikd, napriklad nemoznost' vyuzit uznanie takto
nadobudnutej kvalifikdcie migranta v inom c¢lenskom
State Eurdpskej tnie ako v Clenskom State, ktory je
signatarom takejto zmluvy.

V pripade dohdd o vzdjomnom uznavani dokladov
0 vzdelani aodbornych kvalifikacii moézu byt
uzatvarané bilateralne dohody, avSak regiondlne ¢i
multilaterdlne dohody v tejto oblasti nie je mozné
uzatvorit, nakolko nezohladnia S$pecifika vSetkych
Statov. Tie sa liSia vzdelavacimi systémami
poskytujucimi rézne stupne vzdelania, ktoré maju
vybudované v ramci svojich krajin. S meniacimi sa
potrebami trhu prace je uzko spojena aj potreba
investovania do rozvoja novych zruCnosti a
kompetencii. V pripade migrantov je potrebné
zabezpecit' pristup k vzdelavaniu, vratane jazykového,
podl'a nastavenych Standardov ako predpokladu na
uplatnenie sa na trhu prace. V tomto pripade su
ziaduce spolupraca a partnerstvo medzi sukromnym
sektorom, zamestnavatel'mi a vzdelavacimi
institiciami. Ako sme uz uviedli, v tejto oblasti moze
ist’ predovsetkym o medzinarodnu spolupracu v oblasti
neregulovanych  povolani, vistej  koordinacii
porovnavania pozadovanych vedomosti a zrucnosti
potrebnych na vykon toho ktorého neregulovaného
povolania podla Specifickych poziadaviek toho
ktorého  zamestnavatela v prijimajicom  State.



Standardy ~ zohladfiuju  $pecifiki  vzdelavacich
systémov jednotlivych statov. Cielova Staty migracie
sa mdzu inspirovat osvedCenymi postupmi, avSak
celosvetové partnerstvo medzi Stitmi moéze byt
problematické vzhladom na rozdielnosti systémov.
Efektivnejsie sa preto moze javit' ako zapojenie sa do
bilateralnych aktivit. V tejto stvislosti sa mozno
domnievat, Ze podstatne narocnejsie sa bude potrebné
zaoberat’ problematikou uznavania vzdelania na tcely
vykonu regulovanych povolani, osobitne takych
povolani ako lekar, veterinarny lekar, zubny lekar,
sestra, porodna asistentka, architekt, pravnik a niektoré
dalsie.

5. Zaver

Globalny ramec méze svojim komplexnym pristupom
napomdct’ k bezpec¢nej, riadenej a legalnej migracii
a jej efektivnemu zvladnutiu. Nie je a ani nemoze byt
ponaty ako koniec usilia v medzindrodnej spolupraci
Vv oblasti migracie ajej riadenia. Dolezité je
pokracovat’” v spolupraci adialogu na vsetkych
urovniach - globalnej, regionalnej, narodnej a miestnej
- a zabezpetit' kontrolu napliiania zavizkov a cielov,
hodnotenie pokroku avymenu sktsenosti, priCom
vzhladom na aplikaéni prax a osvedcené postupy
modifikovat’ ciele aopatrenia podla potreby.
Nevyhnutnymi predpokladmi st pri tom koherentnost’
vladnych politik a zapojenie vSetkych relevantnych
aktérov do procesu riadenia migracie. Takto prijaty
dokument pravdepodobne prinesie aj vel'a legislativnej
prace pri priprave novych spolo¢nych pravnych
predpisov Eurdpskej unie a potom nésledne aj upravu
pravnych predpisov jednotlivych Cclenskych Statov
v oblasti implementicie migracie do Specialnych
pravnych predpisov.
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Principles of administrative procedure

Jan Reken

Abstract

Public  administration is closely linked to
administrative law. The aim of the submitted article is
to demonstrate the principles of administrative law, as
well as their mutuality. We allocate the principles into
two main groups and then every principle will be
defined in detail.
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Abstrakt

Verejna sprava je prepojena s administrativnym
pravom. Predkladany prispevok ma za ciel' poukazat
na zasady spravneho konania, ako aj ich vzajomnost’.
Zasady sme rozdelili do dvoch velkych skupin a
nasledne kazdu zasadu vymedzili jednotlivo.

KPacové slova

Spravne pravo, spravne konanie, zasady spravneho
konania

1. Uvod

Pravne zédsady v  minulosti  vyplyvali z
prirodzenopravnych principov anemali rozsiahlu
pravnu upravu. Az postupnym vyvojom dosSlo k
rozliSovaniu medzi prirodzenopravnymi a
pozitivnopravnymi principmi. Zasady spravneho
konania predstavuju sucast vSeobecnych pravnych
zasad, ktoré je mozné aplikovat’ v Sirokom rozsahu.
Cielom zéasad v spravnom konani je, aby spravne
organy vydali rozhodnutia, ktoré nebudu trpiet’
pravnymi vadami. Ich poruSenie spravnymi organmi
moze byt dovodom na zmenu alebo dokonca zrusenie
rozhodnutia vydané v spravnom konani. Zasady
spravneho konania mézeme rozdelit’ do dvoch skupin.
Prvii skupinu predstavuju vSeobecné zasady. Do
druhej skupiny zarad’ujeme zasady vyabstrahované zo
zakona.
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2. VSeobecné zasady

Vseobecné zasady spravneho konania mdézeme najst
Vv zékone ¢. 71/196 Z.z. Zakonodarca ich zaradil do § 3
a § 4 pod nazvom , Zdkladné pravidla spravneho
konania“. Je dolezit¢ uvedomit si, ze jednotlivé
vSeobecné zasady nemdzeme ponimat’ izolovane. Ide
o0 zasady uzko prepojené, dopiiiajice sa navzijom.
Avsak niektoré zasady si aj konkuruju, nakolko nie
vSetky sa pouzivaji pocas celého spravneho konania.
Niektoré majii vymedzené miesto v ur¢itom S§tadiu
spravneho konania.

2.1. Zasada legality

Zasada zakonnosti je jednou z hlavnych zasad nie len
spravneho konania ale aj pravneho poriadku ako
celku. Nachéddzame ho vo vSetkych hmotnopravnych
a procesnopravnych predpisoch. Je jednym z prejavov
principu pravneho §tatu a svoj zaklad ma v Ustave SR,
ktora hovori nasledovné: ,, Stdtne orgdny mézu konat
iba na zdklade ustavy, v jej medziach a v rozsahu a
sposobom, ktory ustanovi zdkon. VysSie citovanym
ustanovenim sa vylucila akdkol'vek T'ubovola
spravneho organu. Predmetnti zdsadu nachadzame
Vv celom spravnom poriadku. Ako priklad modzeme
uviest vecnu prislusnost’ spravneho organu, ktord je
stanovena vyluéne zakonom. Dalej ju moZeme néjst
v ustanoveni o vysledku  spravneho  konania,
v ustanoveniach o preskimanie rozhodnuti mimo
odvolacieho konania, v ustanoveniach o nalezitostiach
rozhodnutia alebo v pravidle, ze na dokazy ziskané
a vykonané nezdkonnym spdsobom sa neprihliada. Jej
postavenie je naozaj ddlezité, nakolko bez aplikécie
zasady zakonnosti nemdze dojst’ ani k aplikécii inych
zasad, pricom porusenim akejkol'vek zasady dochadza
aj ku jej poruseniu.

2.2. Zasada sucinnosti

Zasada sucinnosti je v spravnom poriadku upravena
dvojsmerne a difiizne, teda osobitne uréuje povinnost’
sG¢innosti pre spravne organy vo vztahu K taxativne
vymedzenym osobdm a osobitne pre ucastnikov
konania vo vztahu k spravnym organom. Zasada sluzi
najmd k riadnemu priebehu spravneho konania, k
naplneniu jeho ucelu a ako aj k jeho ukonceniu. Ako
priklad mézeme uviest’ poskytnutie prilezitosti uc¢inne
obhajovat’ svoje prava a zaujmy, vyjadrit sa Kk
podkladom rozhodnutia alebo uplatnit’ svoje navrhy
ako Uistavou garantované prava na spravodlivy proces.

Sucinnost’ zo strany ucastnikov konania sa chape ako
aktivna suc¢innost’ ucastnikov konania, ktoré je pravom



nie povinnostou, hoci absolitnou pasivitou
procesnych prav sa vystavuje nebezpecenstvu
nepriaznivych néasledkov. Utastnik konania je
aktivnym Cinitelom, ktory sa svojim konanim vo
velkej miere podiel'a na spravnom konani. Pod touto
zasadou chapeme najmi pravo ucastnika konania
nazerat' do spisov, navrhovat’ dokazy, klast' svedkom
a znalcom otazky, podat’ odvolanie a pod. Povinnost’
sucinnosti mézeme najst v § 32 ods. 3 spravneho
poriadku ,,Na Ziadost spravneho orgdnu su Stitne
organy, organy uzemnej samospravy, fyzické osoby a
pravnické osoby povinné oznamit skutocnosti, ktorée
maju vyznam pre konanie a rozhodnutie.” Spravne
organy su povinné konat vuzkej stinnosti
S tcastnikmi konania, ziCastnenymi osobami a inymi
osobami, ktorych sa konanie tyka a dat’ im prilezitost’
na vyjadrenie k podkladom rozhodnutia a uplatnit’
svoje navrhy.

2.3. Zasada rychlosti a hospodarnosti

Definiciu zésady rychlo a hospodarnosti moézeme najst’
v Ustave SR, vélanku 48 ods. 2 vymedzent
nasledovne: ,, Kazdy md prdvo, aby sa jeho vec verejne
prerokovala bez zbytocénych prietahov a v jeho
pritomnosti a aby sa mohol vyjadrit’ ku vsetkym
vykonavanym dokazom. Verejnost mozno vylucit len v
pripadoch  ustanovenych zdkonom.“ '\ spravnom
poriadku ju mézeme ndjst’ v § 3 ods. 3. Jej obsahom je
uréenie povinnosti spravnych organov, aby vybavili
vec Vv c¢o najkratSom cCase, snajmenSimi nakladmi
abez zbytoéného zatazovania ucCastnikov konania
a inych osob. Uplatiiovanie tejto zdsady nesmie ist’ na
ukor zodpovedného a kvalitného rozhodovania a
nesmie byt vrozpore s ostatnymi zasadami konania.
Rychlost’” konania je zabezpeCena ustanovenim lehot
na vydanie rozhodnutia. Nedodrzanie tejto zasady
znamena zmarenie d’al§ich zasad, ¢o vedie k zmareniu
celého spravneho konania ako celku. Casova
primeranost moézeme najst aj v § 50 Spravneho
poriadku, ktory povazuje za zbytocné prietahy
V konani aj to, ked’ spravny organ nekond napriek
tomu, ze mal konat' v lehote stanovenej zakonom.
Zasada rychlosti je dolezita z hl'adiska hospodarskych,
ekonomickych apolitickych dosledkov ako aj
samotnej efektivnosti konania a pravnej istoty. Zasada
hospodarnosti konania alebo inak nazyvanou aj
zésadou procesnej ekondomie predstavuje poziadavku,
aby spravny organ v konani siahal po prostriedkoch
ucinnych, jednoduchych a zbytoéne nezvySujucich
naklady. Avsak aplikdcia zasady nesmie byt na ujmu
kvality rozhodnutia vratane presného a uplného
zistenia skuto¢ného stavu veci.

2.4. Zasada materialnej pravdy
Zasada materialnej (objektivnej) pravdy zakotvuje, ze

spravny organ musi v konani postupovat’ tak, aby bol
zisteny skutoény stav vecli, t.j. zistit' vSetky okolnosti,

ktor¢é maju  vyznam pre vydanie rozhodnutia
azaroven, aby v skutkovo zhodnych pripadoch
nevznikali  neopodstatnené  rozdiely.  Podstatu

materialnej pravdy, teda, Ze je ziaduce zistit' vSetky
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okolnosti, ktoré maju vyznam v predmetom konani je
potrebné vykladat’ v suvislosti s ostatnymi zasadami,
ktoré miestami mozu predstavovat’ obmedzenie, napr.:
zasada hospodarnosti a rychlosti. Materialna pravda
ma dva znaky: uplnost zisteni pri zistovani
skuto¢ného stavu veci; presnost zisteni pri zistovani
skuto¢ného stavu veci.

Dalej je dolezité uviest, Ze spravny organ musi
spravnost’ a tplnost’ zistenych podkladov premietnut’
do oddvodnenia rozhodnutia tak, aby sa rozhodnutie
stalo presvedCivym. Je potrebné aby spravny organ
uviedol, ktoré skutocnosti boli podkladom pre jeho
rozhodnutie. Nie je mozné aby spravny organ
rozhodol iba na zaklade tvrdeni ucastnikov konania,
hoci by iSlo o zhodné tvrdenia. Spravny organ je
povinny za kazdych okolnosti overit, ¢i tvrdenia
udastnikov konania zodpovedajii skutocnosti. Na
druhej strane vsak plati, Zze vSeobecne zname
skutocnosti dokazovat netreba.

2.5. Zasada informovanosti verejnosti

Novelizacia Spravneho poriadku zakonom ¢&. 527/2003
Z.z. zallenila zésadu informovanosti verejnosti do
ustanovenia § 3 ods. 6 Spravneho poriadku ato na
zaklade potreby transformovat’ Aahurska zmluvu. Pri
tejto zasade je potrebné vymedzit si pojem
,verejnost. Podla S. Kosi¢iarovej sa pod pojmom
verejnost’ rozumie kazdy, kto sa citi byt dotknuty
alebo zainteresovany na postupe arozhodovani
spravneho organu. Spravny organ je ex lege povinny
informovat’ verejnost bud’ na miestach upravenych
kogentne zdkonom, t.j. na uradnej tabuli, na internete
alebo sposobom upravenym dispozitivne, t.j. inym
ucinnym spdsobom ato Vjazyku zrozumitelnom
priemernému  obcanovi v ¢asovom  predstihu
dostatoénom  na  zaregistrovanie  zverejnenej
informacie o zacati, uskuto¢neni a skonceni spravneho
konania. Spravne organy st na druhej strane zaroven
povinné poskytovat dostatoéni ochranu pravam
apravom chranenym zaujmom ucastnikov konania
ainych osob apreto sa musi zdsada informovanosti
verejnosti aplikovat’ v stlade a s ohl'adom na tie prava,
ktoré mozu alebo st konanim dotknuté.

2.6. Zasada
mensin

ochrany jazykov narodnostnych

Predmetnd zasada sa vc€lenila do Spravneho poriadku
s oneskorenim, ak prihliadame na fakt, ze Trestny
poriadok ako aj niekdajs$i Obciansky sudny poriadok
obsahovali tito zasadu uz ovela skoér. Novelizaciu
Spravneho poriadku u¢innou od 01. jila 2011 spdsobil
zakon ¢. 204/2011 Z. z., ktorym sa rozsiril § 3 o novy
odsek 3 v nasledovnom zneni: , Obcan Slovenskej
republiky, ktory je osobou patriacou k ndrodnostnej
mensine, a ktory md prdavo pouzivat  jazyk
narodnostnej mensiny podla osobitného predpisu, ma
pravo v obciach vymedzenych osobitnym predpisom
konat pred spravnym organom v jazyku narodnostnej
mensiny. Spravne organy podla prvej vety su povinné
mu zabezpecit rovnaké moznosti na uplatnenie jeho
prav.” Zésadou sa sledoval ciel' stanovit' pravidla



a rozsah pouzivania jazyka mens$iny v Gradnom styku,
¢o bolo vaznym nedostatkom Spravneho poriadku
atak aj spravneho konania. VysSie citované pravo sa
vztahuje na ustny ako aj na pisomny styk pred
organmi miestnej $tatnej spravy, organmi uzemnej
samospravy a pravnickymi osobami zriadenymi
uzemnymi  samospravami. Ob¢anom v obciach
s najmenej 15 % obyvatel'ov patriacich k narodnostnej
menSine su formuldre vydavané na poZziadanie
dvojjazyéne. Hoci spravny orgén  poskytuje
dvojjazyénti odpoved’ na podanie, ktor¢ mu bolo
dorucené v jazyku menSiny, vynimku tvori vydavanie
verejnych listin. Vynimka sa nevztahuje na
rozhodnutie organu verejnej spravy V spravnom
konani v pripade, ak sa konanie zaCalo podanim
V jazyku mensSiny, rodny list, sobasny list, tmrtny list,
opravnenia, potvrdenia, vyjadrenia a vyhlasenia, ktoré
sa vydavaju v rovnopise. Co sa tyka obsahu
a mozného vplyvu daného prava mensim na opravnené
osoby, su niektoré ustanovenia kogentné a niektoré
dispozitivne. Ku kogentnym zarad'ujeme informacie
suvisiace s ohrozenim zivota, zdravia, bezpecnosti
alebo majetku obcanov SR, ktoré spravny organ
uvadza na miestach pristupnych pre verejnost’
dvojjazyéne.Obmedzenie v zmysle nenarokovatelnosti
zékon ustanovuje pre obcanov SR, ktori su osobami
patriacimi k narodnostnej mensine, pouZivat' jazyk
mensiny v uradnom styku len pri Gstnej komunikacii
a za podmienky, Ze s tym zamestnanec organu verejnej
spravy a osoby zucastnené suhlasia. Z uvedeného
vyplyva, Ze zasada pouzivania jazyku narodnostnych
menS§im ma ako jedinda obmedzeni osobnu, miestnu
a vecnu posobnost’.

2.7. Zasada zmierneho vybavenia veci

Zasadu zmierneho vybavovanie veci je mozné
aplikovat’ iba v zakonom stanovenych pripadoch, t.j.:
konanie bolo zacaté na zéklade dispozi¢nej zasady, len
medzi Ucastnikmi konania. Zasada nepochybne
prispieva K eliminovaniu prietahov v konani ako aj
zabranovaniu vzniku zbyto¢nych trov v konani.
Spravny organ nie je opravneny zasahovat’ do zmieru,
ovplyviiovat’ ho alebo menit" jeho obsah. Spravny
organ je opravneny iba na schvalenie zmieru, ktoré
prichadza do uvahy iba v pripade ak neodporuje
pravaym predpisom alebo vSeobecnym zaujmom.
Spravny  organ  vykondva  schvalenie  resp.
neschvalenie zmieru rozhodnutim, ktoré musi spinat
poziadavky uvedené § 46 a § 47 Spravneho poriadku.

3. Zasady vyabstrahované zo zakona

Ako uz bolo vuvode c¢lanku spomenuté, zasady
spravneho konania mézeme rozdelit’ do troch skupin.
Druhtt skupinu tvoria zasady vyabstrahované zo
zékona ¢o znamena, ze ich nie je mozné najst' v § 3
Spravneho poriadku, ale st vyinaté z inych ustanoveni.
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3.1. Zasada jednotnosti konania

Spravne konanie je pravom regulovany proces tvoriaci
jeden celok od zaciatku do vydania rozhodnutia
odvolacieho organu. S tymto je tizko spojené aj pravo
ucastnikov konania a zulastnenych osob vykonavat
jednotlivé procesné tikony kedykol'vek pocas konania.
Toto ale neplati absolitne, nakolko uplatiovanie
jednotlivych procesnych prav v akomkol'vek Stadiu
konania, by konanie iba neumerne predlzovalo.
Utastnici konania mézu uplatiiovat’ svoje pripomienky
len do urcitého ¢asu ana ur€itom mieste. V pripade,
ak ucastnici konania nedodrzia lehoty, na ich
pripomienky alebo namietky sa nebude prihliadat’.

3.2. Zasada koncentracie konania

Zasada koncentracie konania je absolutnym opakom
zasady jednotnosti, ktora sa uplatiuje v Specifickych
druhoch spravnych konani. Jeho cielom je prispiet’
k efektivnosti a rychlosti konania prostrednictvom
sustredenia niektorych procesnych tikonov do urc¢itého
Stadia konania (tzv. Casova koncentracia). Okrem
Casovej koncentrdcie moézeme  rozliSovat  aj
koncentraciu vecnu, ktorej ako priklad moze sluzit
zli€enie uzemného konania s konanim stavebnym,
¢im bude vydané iba jedno rozhodnutie stavebného
uradu. Ako d’al$i prejav tejto zdsady mozeme oznacit’
spolo¢né konanie. V pripadoch, kedy sa pachatel
dopustil viacerych priestupkov, na ktorych prejednanie
je prislusny ten isty spravny organ, priestupky sa
v zasade prejednaji vramci jedného, toho istého
konania. To ist¢ plati aj ked ide o viacerych
pachatelov, ktorych priestupky spolu vecne, miestne
a ¢asovo suvisiac.

3.3. Zasada primeranosti

Zasada primeranosti je jednou zo zasad, ktord mozeme
najst’ naprie¢ celym pravnym poriadkom. Jej zmyslom
je uplatiiovat’ taky postup spravnych organov voci
ucastnikom konania, aby ich prava boli dotknuté v ¢o
najmensej miere. Zasada je vyjadrena v § 77 ods. 1
Spravneho poriadku ,, Vykon rozhodnutia mozno
uskutocnit len prostriedkami uvedenymi v zakone. Pri
vwkone rozhodnutia sa pouZije prostriedok, ktory
ucastnika konania co najmenej postihuje a vedie este k
cielu.“ Zakonodarca teda ukladd spravnemu organu
povinnost' pouZit vyhradne zakonné prostriedky
aformy donutenia a dbat na ich primeranost
k vymahanej povinnosti.

3.4. Zasada dvojinStan¢nosti konania

Alebo aj inak nazyva zasada dvojstuptiového konania

vychadza zprincipu generdlnej klauzuly, ktora
znamena, Ze ucastnici konania napadnut  kazdé
prvostupniové  rozhodnutie  spravneho  organu
opravnym prostriedkom, teda odvolanim resp.

rozkladom, na ktorého preskimanie je opravneny
spravny organ vysSieho stuptia. Aj ztohto pravidla
vsak existujii vynimky:



- ak je moznost odvolania proti rozhodnutiu
spravneho organu vyluéend spravnym poriadkom
alebo inym osobitnym predpisom;

- ak sa ucastnik konania vzdal prava na odvolanie
pisomne alebo Ustne do zapisnice (§ 53 Spravneho
poriadku). Hlavnym tcéelom zasady dvojinStan¢nosti
konania je dosiahnutie tzv. devolutivneho uéinku. To
znamena, ze rozhodnutie prvostupiiového organu musi
byt’ preskimana druhostupiiovym organom, najbliz§im
nadriadenym organom po vertikalnej linii. Vynimkou
je, ak spravny organ prvého stupna, ktory rozhodnutie
voci ktorému bol podany opravny prostriedok vyhovie
opravnému prostriedku v celom rozsahu Vv ramci
autoremedury v zmysle ust. § 57 ods. 1 Spravneho
poriadku. Ako druhy ucel tejto zasady moézeme
oznacit aj odklad realizdcie obsahu vyroku
napadnutého  rozhodnutia.  Suspenzivny ucéinok
podaného riadneho odvolania nastava, pokial’ nebolo
zékonom vylucené jeho nastiipenie.

3.5. Zasada oficiality

Spravny poriadok zakotvuje dva spdsoby ako zacat’
spravne konanie. A to bud’ na navrh tcastnika konania
alebo na podnet spravneho organu. Prave zacatie
konania spravnym organom sa oznacuje ako zasada
oficiality. Spravny organ je opravneny v niektorych
pripadoch zacat’ spravne konanie z vlastného podnetu,
ex offo. Ide najmé o zacatie priestupkového konania,
zastavenie konania nariadenie Gstneho pojednavania,
prerusenie konania, uloZenie poriadkovej pokuty,
doziadanie, postupenie veci apod. Spravny organ
zacina spravne konanie ex offo v pripade, ak
zabezpecuje plnenie zverenych tloh v oblasti verejnej
spravy. Spravne konanie je vtomto pripade zacati
diiom, kedy spravny organ urobil voci ucastnikovi
konania prvy tkon. V plnom rozsahu sa zasada
oficiality uplatituje v priestupkovom konani, ktoré sa
prejednavaju zésadne z Gradnej povinnosti.

3.6. Zasada dispozi¢na

Ako uz bolo vzasade oficiality uvedené, spravne
konanie méze zacat’ dvoma spdsobmi. Druhy sposob
predstavuje podanie navrhu ucastnikom konania na
zaCatie spravneho konania, t.j. dispozicnd zasada.
Ucastnik konania sa ocitd v situacii, kedy je opravneny
nakladat’ s konanim spravidla az do ukoncenia
konania. Dispozi¢na zasada sa aplikuje pri spravnom
konani ktorého cielom je rozhodnut o prave,
opravneniach alebo o priznani ¢i nepriznani pravnickej
osobe alebo fyzickej osobe. Dispozi¢na zasada sa
realizuje na zaklade § 19 Spravneho poriadku, ktory
vymedzuje ¢o musi navrh na zacatie konania
obsahovat’.

3.7. Zasada pisomnosti konania

NajcastejSou formou spravneho konania je pisomna
forma. To znamena, ze konanie sa uskutocnuje bez
nariadenia Ustneho pojedndvania na podklade
pisomnosti a podkladov  dolozenych ucastnikmi
konania alebo zaobstaranych spravnym organom.
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Pisomnosti sa stavaju sucCastou spisu, usporiadané
chronologicky a dokladuju vSetky procesné tkony
vykonané vramci spravneho konania. Zasada
pisomnosti sa vSak mnohokrat pouziva spolu so
zasadou ustneho konania. Uplatiuje sa iba zakonom
ustanovenych  podmienkach  scielom  prispiet
k objasneniu  skuto¢ného stavu veci. Pravidlo
pisomnosti je obsiahnuté v ustanoveniach, ktoré
vyslovne zakotvuju institit zapisnice. Plati, ze ak nie
je povinnost’ Ustneho pojednavania dana osobitnym
predpisom, spravny organ moze zvazit ¢i Ustne
pojednavanie nariadi alebo nie.

3.8. Zasada ustneho pojednavania

Pokial’ nie je povinnost' ustneho pojednavania dana
osobitnym predpisom, spravny organ moéze zvazit ¢i
ustne pojednavanie nariadi alebo nie. Hlavnym ciel'om
ustneho pojednavania je objasnenie skutoéného stavu
veci. Zasada ustneho konania sa vyuziva v konani
S viacerymi UCastnikmi, ktori maji protichodné
zaujmy, je nutné vypocut' aj d’alSie osoby alebo je
potrebné vykonat’ itkon na mieste.

3.9. Zasada verejnosti a neverejnosti

Spravne konanie je vo vSeobecnosti vedené ako
neverejné. Ustanovenie § 21 ods. 3 Spravneho
poriadku nam hovori: ,, Ustne pojedndvanie je
neverejné, pokial’ osobitny zdkon alebo sprdavny organ
neustanovia inak*. K uplatneniu verejnosti konania
teda dojde iba v pripade nutnosti, kedy spravny organ
povoli pristup na konania osobam, ucastnikom
konania, zucastnenym osobam, ich zistupcom,
svedkom, znalcom apod., za ugelom na ktory boli
predvolani a na ¢as potrebny na splnenie ucelu.

3.10. Zasada vol'ného hodnotenia dokazov
Zasada vol'ného hodnotenia dokazov je spita, resp.
nadvédzuje na zasadu materialnej pravdy, ktora je
vyslovne uvedené v Spravnom poriadku. Vyjadruje, Ze
prislusny spravny organ urcuje jednak rozsah
dokazovania, teda ktoré dokazy st potrebné pre
rozhodnutie ale zarovei musi spravny organ
predmetné dokazy aj hodnotit’ predpisanym sposobom.
Plati, ze kazdy dokaz sa preveruje samostatne a na
zaklade Gvahy spravneho organu, avSak nasledne sa
hodnotia vo vzajomnej suvislosti. Na zaklade
vyhodnotenia dokazov sa posudzuje, ¢ ma byt
skutoénost’ povazovana za preukdzani a kedy mozno
povazovat’ materialnu pravdu za zistent.
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Why the European Union is Not a State?

Andrea Zjarova

Abstract

The European Union after the Treaty of Lisbon has
some attributes characteristics for the States. The
European Union can not be called the State, because
the existence of the European Union depends on the
decisions of the Member States, which are the ,,Bosses
of the contracts®. If the European Union changed into
the State, there would be the specific decision of the
Member States. Now we can not describe the
European Union as astate. It is asupranational
organization ,sui generis“ characteristics by the
transport of the decision-making process from
Member state into this supranational organization.
This contribution aims on the specific characteristics
of the European Union which are different from the
characteristics of the State.

Key words

EU, State, Federation, Supranationalism

Abstrakt

Pre Eurépsku Uniu je po prijati Lisabonskej zmluvy
charakteristické, e spifia niektoré znaky, ktoré
charakterizujii §tat, ale Stitom sa nemodze nazyvat,
nakol’ko jej existencia a pravomoci zavisia od
rozhodnutia ¢lenskych §tatov, ktori st ,,panmi zmlav*.
Ak by sa mala Eurépska tnia stat’ §taitom, muselo by
byt prijaté takéto rozhodnutie clenskymi Statmi.
Dovtedy o Eurdpskej Unii ako o Stite nemdzeme
hovorit’. Jedna sa o supranacionalnu organizaciu ,,sui
generis“, ktord je charakterizovand presunom
rozhodovacich prdvomoci z narodnej Urovne na
nadnarodnii Grovei rozhodovania. Clanok sa blizsie
zaobera znakmi, ktoré Europsku Uniu ako celok
diferencuju od statu.

Kruacové slova

EU, stat, federécia, supranacionalita

1. Uvod

Aj ked” Eurdpska tunia spiiia mnoho znakov 3tatu
a obsahuje prvky charakteristické pre federaciu,
nemdze sa Vv sucasnosti nazyvat Statom, lebo jej
chybaju niektoré elementy definujuce stat. Eurdpska
unia je po prijati Lisabonskej zmluvy povazovana za
organizaciu ,,svojho druhu“, ktora sa nevmesti do
klasickych definicii §tatu, medzinarodnej organizacie
alebo konfederacie.
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Eurdpska Unia reprezentuje novl formu organizacie,
ktorou je supranacionalna organizacia.
Supranacionélna organizécia v sebe zahfiia vSetky
znaky, ktoré su  charakteristické tak pre
supranacionalnu organizaciu, ako aj pre konfederaciu.
Preto je Unia nieto viac ako jednoducha
medzindrodnd organizécia, viac ako konfederacia
aviac ako kombinacia tychto foriem organizécie.
Pojem supranacionalita pochadza z latinskych slov
supra, ¢o znamena nad, po a natio, ¢o znamena narod,
$tat a predstavuje presun rozhodovacich pravomoci
znarodnej urovne na  nadndrodni  Uroven
rozhodovania. To znamenad, ze najvysSia Giroven moze
prijat rozhodnutia aj proti voli nizSich urovni.
Zvrchovana moc supranacionalnych organizécii nie je
povodna, originalna, ale sa odvodzuje od suverenity
Clenskych Statov. Ide o derivativnu zvrchovan moc.!

2. Charakter Eurdpskej unie

Tvorcovia eurdpskej integracie sa vydali inou,
doposial neuskuto¢nenou  cestou  vytvorenia
nad$tatneho celku, &iZze organizacie s vlastnymi

pravomocami, ktora stoji nad ¢lenskymi $tatmi a je
vybavena urcitymi pravomocami vo¢i tymto Statom.
Princip nadstatnosti je doposial’ novy, nerealizovany
aje  vprotiklade so  vSeobecnou  zasadou
medzindrodného prdva - z&sadou zvrchovanej
rovnosti. AZ doteraz sa uvedena zasada uplatiiovala vo
svojom klasickom ponati — zvrchovany §tat stoji na
vrcholu hierarchie. V medzinarodnom prave to
znamend, Ze neexistuje ziadna moc nadriadend nad
§tat - Stat nie je nikomu podriadeny a spolu
S ostatnymi Statmi tvori medzinarodné pravo, ktoré je
pre neho zavizné. Stit sam rozhoduje o svojich
zélezitostiach a medze jeho zvrchovanosti st dané len
rovnakou zvrchovanostou inych §tatov, ktorti nesmie
naru§ovat. Vo vnutro$titnom zmysle znamend
zvrchovanost’ to, Ze §tatna moc je vyluéna a nezavisla
na akejkol'vek inej moci do vnutra §tatu a je vSetkym
vnutrostatnym subjektom nadriadena. Jedine $tat tvori
a sankcionuje pravo.?2 Eurdpska Unia ma niektoré
znaky, ktoré ju odliSuju od ostatnych medzinarodnych
organizacii aktoré jej dovoluji priradit ju
k charakterovej vlastnosti, ktorou je supranacionalita.
Tym sa odlisuje od medzinarodnych organizacii, ktoré
sa nazyvaju tradiéné alebo medzivladne. Eurdpska
unia ako supranaciondlna organizacia moze obmedzit’

! Supranacionalita EU. [online]. [cit. 2018-08-31] Dostupné
na internete: < http://www.europskaunia.sk/supranacionalita0
2 TYC, 0. (2010): Uvod do mezinarodniho a evropského
préava. str. 53-57.



suverenitu  Clenskych  Statov, na rozdiel od
medzinarodnych organizacii, ktoré do suverenity
svojich ¢&lenskych $tatov nezasahuji. Hlavnou ideou
supranacionalizmu je mySlienka, Ze len narodna
autorita moéze splnit ziadani 1lohu, ktorou je
stabilizacia ausmernenie partikularneho  zaujmu
suverénnych statov. Cielom je myslienka vytvorenia
politického centra, v prospech ktorého odovzdaju taty
svoju suverenitu. Existujd tu centralne organy, ktoré
vo svojich  vy€lenenych oblastiach prijimaja
rozhodnutia, ktoré si zavédzné pre subjekty, ktoré su
zjednotené v danej organizacii.® Eurdpska (nia ako
supranacionalna organizacia je subjektom
samostatnym a nezavislym na svojich zakladajtcich
¢lenoch a do istej miery je postavena nad tieto Staty.
Tato nadradenost’ voéi S$tdtom sa prejavuje Vo
vietkych  §tadidch procesu tvorby a pdsobenia
europskeho prava ato vpodobe nezavislosti
pravotvornych institacii, ich autonomnych
rozhodovacich pravomociach, Vv samostatnom
vykonavani jednotlivych rozhodnuti a dosahovani
nimi stanovenych cielov a nakoniec v dopadoch tohto
prava na pravny status jednotlivcov, ktorym mézu byt’
na zaklade unijnych noriem priznané prava alebo
stanovené povinnosti. Tato nad$tatnost’ sa prejavuje
v EU takto:

- EU ma vlastnu volu, ktora je odlisna od vole
¢lenskych S§tatov. Tuato vol'u deklaruje
svojimi organmi a tato vola sa vytvara proti
vOli niektorych clenskych Statov, ktoré st
ale tymto prejavom vole viazané.

- EU vytvara vlastny pravny poriadok, ktory
pdsobi priamo na postavenie samotnej EU,
jej cClenskych statov a subjektov prava
Clenskych S$tatov, nezavisle na prave
&lenskych statov. EU je tniou §tatov
aobcanov, Co odraza aj hlasovaci systém
v Rade.

- EU ma vlastné samostatné priame finanéné
zdroje pre svoj rozpocet, ¢im je zaistena jej
nezavislost'.

- Zakladajuce zmluvy udelujui EU pravnu
subjektivitu a pravomoci v rozsahu, ktory je
porovnatelny s medzinarodnymi
organizaciami.*

K prechodu zvrchovanych prav dochadza len
v urcitych, presne vymedzenych oblastiach, ktoré su
uréené pravomocami celku. Clenské 3taty si
ponechavaju ich vécsinu, ¢im nie je dotknutd ich
Statna, alebo narodna identita. Okrem toho prenos
urcitych prav na integraény celok neznamena, ze
nad’alej nebudu reSpektované zaujmy clenskych
Statov, ktoré sa tykajui tychto prav. Vytvarany
mechanizmus sa tak musel vysporiadat’ tieZ s tym, ze
rozhodnutia prijimané na nadstatnej irovni nemdzu
byt’ v rozpore so zaujmami ¢lenskych Statov. Ak nie je

3 PAVLIKOVA, Z. (2005): Problémy eurdpskej integrécie.
str. 44-49. )
4 SVOBODA, P. (2011): Uvod do evropského prava. str. 22.
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mozné zaistit’ stilad zaujmov vsetkych zacastnenych,
je treba reSpektovat aspon védcSinu. V opacnom
pripade by zacalo dochadzat’ k tomu, ze Clenské Staty
by boli rozhodnutiami nadstatnych organov pravne
viazané, avSak ich nepriazniva reakcia vo forme
mimopravneho spravania by mohla Uniu rozlozit
zvnutra, ¢im by nemohol byt dosiahnuty pevny
integracny celok. Tato otazka bola vyrieSena
vytvorenim dvoch organov, ktoré mézu rozhodovat
spolo¢ne a st nimi Komisia, ktord zastupuje zaujmy
Unie aRada, ktora reprezentuje zaujmy &lenskych
§tatov.> Od prijatia Lisabonskej zmluvy je Unia
pravnickou o0sobou aje povazovana za samostatny
subjekt medzinarodného prava, ktory méze prijimat
medzinarodné zmluvy, moze zavizovat EU k pravam
apovinnostiam atiez sa moze stat c¢lenom
vV medzinarodnych organizacidch. Nemoze si ale
pripisat’ viac pravomoci ako jej poskytli ¢lenské Staty,
preto nemézeme hovorit o Unii ako o federacii.
Spdsob rozhodovania v EU je jedinedny, preto sa
povaZzuje za $titne usporiadanie sui generis.b Pravnu
subjektivitu EU charakterizuje hlava I ¢&lanok 8
Lisabonskej zmluvy, ktorda meni a dopiia Zmluvu
0 Eurépskej tnii: ,,Unia rozvija osobitné vztahy so
susednymi  krajinami s cielom vytvorit' priestor
prosperity a dobrého susedstva, ktory je zalozeny na
hodnotach Unie a charakterizovany blizkymi a
mierov¥mi vztahmi zaloZenymi na spolupraci.‘’
A odsek 2: ,, Na ucely odseku I moze Unia uzatvarat' s
dotknutymi krajinami osobitné dohody. Tieto dohody
moézu obsahovat vzajomné prdava a povinnosti, ako aj
moznost spolocne prijimat opatrenia. ich vykondavanie
je predmetom pravidelnych konzultdcii.”® A €lanok
37, ktory znie: “Unia méze uzatvirat dohody $
Jjednym alebo viacerymi statmi, alebo medzindarodnymi
organizdaciami v oblastiach, na ktoré sa vztahuje tato
kapitola.”® Oznadenie ,sui generis“ vychadza
z poznatku, Ze ani pravna a ani politickd veda neméa
vhodné pomenovanie, kategoriu alebo pojem, pod
ktory by sa dala Eurdpska tnia zaradit. Nejde totiz
o federaciu anie je to ani typickd medzinarodnd
organizacia. lde ofenomén, ktory je dynamicky,
neustale sa vyvija a s va¢simi alebo men§imi ispechmi
vsebe zahffia prvky, ktoré su typické tak pre
federéciu, ako aj pre medzinarodni organizéciu,
pripade konfederéaciu. Samotna supranacionalita Unie
sa povazuje za znak, ktory zaraduje Uniu
k organizacii vlastného druhu.l® Eurépska Unia vo
svojom viac ako pétdesiatrocnom vyvoji predstavuje
organizaciu sui generis, t.j. vlastného druhu, ktora nie

5 TYC, 0. (2010): Uvod do mezinarodniho a evropského
préva. str. 58. i

% Pravna identita EU. [online]. [cit. 2018-08-31] Dostupné na
internete: < http://www.europskaunia.sk/pravna_identita_eu>
" Zmluva o Eur6pskej Unii v zneni Lisabonskej zmluvy, ¢l. 8
ods.1.

8 Zmluva o Eurdpskej unii v zneni Lisabonskej zmluvy, ¢l. 8
ods.2.

® Zmluva o Eurdpskej Unii v zneni Lisabonskej zmluvy, ¢l.
37.
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je superStatom a ani klasickou medzindrodnou
organizaciou.  Eurépska tUnia je  spolo¢nym
»vlastnictvom* zacastnenych ¢lenskych $tatov, ktoré
pomocou mnohych aktérov formuja jej vysledny tvar.
Nie je nie¢im hotovym, ale prestavuje politicky
proces, ktory vtahuje clenské Staty do systému
zdiel'aného vladnutia. Jednotlivé narodné Staty operuji
vo svojom spolo¢nom eurdépskom pravnom priestore,
ktory na jednej strane pomahaju vytvarat' a na druhej
strane st nim ovplyviiované. Eurdpska tnia vytvorila
pre Clenské Staty prostredie, v ktorom sa vSetky
Clenské staty prostrednictvom roznych institdcii snazia
h4jit svoje narodné zaujmy a dosiahnut spolocné
dohody. Po dosiahnuti spolo¢ného riesenia, tak tento
spoloény konsenzus vykondvaju prostrednictvom
praktickych politik svojich §tatov.! Ustavny sid
Slovenskej  republiky vo svojom  rozhodnuti
vzt'ahujicemu sa k charakteru Eurdpskej Unie uviedol:
,Ustavny sid konstatuje, Ze vyvoj Eurépskej inie
nepochybne tenduje k stdtnej forme, teda k Statnemu
vézku, ale serioznym sposobom urcit moment, kedy
sa tak stane, nie je podla ndazoru ustavného sudu
nateraz  mozné. Z dokazovania vtomto Kkonani
vyplynulo, Ze Eurdpska unia vykazuje aj v sucasnom
stave cely rad znakov a funkcii, ktoré mozno v ramci
uznavanej teérie prdava podriadit’ pod charakteristické
znaky  Statneho  zvizku..*?> 'V sOvislosti  so
supranacionalnym charakterom Eurdpskej Unie je
dolezité analyzovat pojem ,nadustavné prdvo.‘
V prirodzenopravnom mysleni sa stymto pojmom
Casto stretivame. Za nadustavné sa povazuji urCité
hodnoty — zakladné pravne principy, medzi ktoré
patria tiez aj zakladné 'udské prava a slobody, ktoré st
oznatované ako nemenné nadustavné principy.
V pripade EU je to ¢osi odligné. Stretavame sa tu totiz
so vznikom uceleného stboru prava, ktoré sa musi
oznacit ako ustavné pravo. Preto tiez pojmy ako
napriklad eurdpska Ustava vyrazne ukazuju na
dlhodoby ciel, ktorym je vytvorenie eurdpskej
federacie — Spojenych S$titov eurdpskych. Ide
0 dlhodoby ciel' eurdpskeho zjednocovania, ktory je
cielom zmysluplnym. Bolo by vel'mi chybné tvrdit, ze
cielom eurdpskeho zjednocovacieho procesu je zostat’
navzdy v polovici cesty, teda predstavovat’ si, ze Unia
zostanie nie¢im medzi $titom a medzinarodnym
spoloCenstvom, kedze tento tutvar ma charakter
evidentne vyvojovy alebo tranzitny. Akékolvek
zrychlenie zjednocovacieho procesu ale je Cimsi
nesmierne Skodlivym, ¢o by mohlo ciel' eurdpskeho
zjednocovania oddialit. Z hladiska Ustavnopravnej
komparatistiky je sucasnd Eurdpska unia ,Stdtmou

formaciou, ktort je tazké identifikovat.“ Alebo
Lheidentifikovatelnym politickym objektom.” Je to
dané tym, Zze EU sa premiena zpbvodne

medzinarodnopravne zalozenych spolocenstiev, teda
z niecoho, Co je jednoznacne predmetom skumania
discipliny  medzindrodného  prdva v  objekt
Ustavnopravny, ktory je predmetom skimania

L DOCKAL, V. — KANIOK, P. — PITROVA, M. (2007):
Ceské politika v Evropské unii, evropsky integraény proces
a zaujmy Ceské republiky. str. 175-178.

12 Rozhodnutie Ustavného sidu SR sp. Zn. 11.US 171/05.
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ustavnopravnej komparatistiky, Stitovedy a vedy
ustavného prava. Od vzniku Eurdpskych spoloéenstiev
a neskdr Eurdpskej unie boli ich vyskum a vyudovanie
predmetom medzinarodného prava verejného. V dobe
relativne neddvnej sa ale situdcia zadina radikalne
menit. Bud' savyskum prava Unie osamostatiiuje,
alebo sa spaja s vyskumom ustavného prava. Tiez aj
tento vyvoj akademického procesu odraza postupnil
premenu, ktorou prechadza Eurépska Unia.*® Eurépska
unia pocas svojho vyvoja vytvorila zlozity pravny
a politicky systém, ktory je jedine¢ny vo svete. Tento
systém obsahuje komplikovany vnatorny systém
fungovania a rozhodovania, ktory sa rozvijal pocas
dlhej historie fungovania Europskej Unie. Ide
o0 hybridny model, ktory v sebe kombinuje prvky
multilaterdlnej  spoluprace, ktord je  vysoko
Strukturovana  a inStitucionalizovanid s elementmi
supranacionalnej spoluprace. Toto vSetko vedie k
vytvoreniu svojraznej komunity, ktorej pravna
a politicka povaha je dodnes velmi diskutovana a stale
otvorena, ked’Ze este nezavisila svoj historicky vyvoj.
Ide 0 $pecialnu formu, ktora obsahuje prvky modernej
konfederacie a supranacionalnej vlady, ktord je
in§pirovand z hl'adiska historického a politického,
federdciou. Eurdpska Unia disponuje ucelenym
indtitucionalnym, politickym a prdvnym systémom,
ktory ju pripodobniuje k Stdtnemu usporiadaniu
a predstavuje Gstavny ramec jej fungovania. Unia je
tak  vurditej konkurencii voéi  zakladajicim
jednotkam — §tatom, ale §tatom zd’aleka nie je.*

3. Preco Eurépska uinia nie je Stat?

V stcasnosti nemozno tvrdit, Ze Eurdpska tUnia je
statom. Uvodna &ast’ &lanku sa bliZgie zaobera znakmi,
ktorymi sa Europska unia od S$tatu odliSuje a ktoré
charakteristiky ju od §tatu vzd’aluji. Unia aj nad’alej
zostava supranacionalnou organizaciou. Aby sme
mohli hovorit’ o $tate, muselo by dojst’ ku konsolidacii
zakladajlcich zmliv a musela by byt prejavena vola
¢lenskych §tatov na prijatie takejto vyznamnej zmeny.
Na to, aby sme sa mohli zaoberat’ tym, pre¢o Eurdpska
unia nie je Statom, treba sa zamerat' na definiciu
organizacie $tatu, ktora predstavuje politicko — pravny
inStitucionalizovany systém realizacie S$tatnej moci
a zabezpecovania Statnej suverenity. Organizacia Statu
sa z hladiska postavenia a funkcii jej jednotlivych
Casti Cleni na:

a) Statne organy, ako zakladné a rozhodujuce zlozky.
V modernych Statoch by mali byt popisané
prostrednictvom posobnosti, prdvomoci a mocenského
charakteru ich Ccinnosti ako znakov, ktorymi sa
odlisuju nielen vzajomne, ale tiez od ostatnych Casti
organizacie §tatu;

b) zvlastne zlozky, t.j. policajné a bezpecnostné sily
a pripadne d’alSie institicie (armada), ktoré st Statom

B BALAS, V. - BLAHOS, J. a kol. (2011): Srovnavaci pravo
GUstavné. str. 54-55.

“ HAMULAK, O. (2011): Suverenita ¢&lenského statu
Evropské unie - fikce, ptani, nebo skute¢nost. str. 2.



zriadované za UcCelom zaistovania bezpecnosti,
poriadku a kone¢ne aj obrany $tatu. Svojou podstatou
ide 0 zvlastne, Statnymi organmi riadené organizacie
ajej organy, ktoré nedisponuju Stdtnou mocenskou
pravomocou. Pri plneni Gloh len realizuju pravomoc,
¢ize Statne mocenské rozhodnutia. V opa¢nom pripade
by sa fakticky zmenil ich charakter a zvlastne zlozky
by sa stali rozhodovacimi subjektmi §tatnej moci;

c) Statne organizacie a §tatne zriadenia, ktoré st Statom
zriadované za ucelom realizacie dalSich Statnych
funkcii. Ide o rézne dopravné, energetické, vyskumné
¢i napriklad strategické — vyrobné organizacie.

Z uvedeného pohladu teda vyplyvajd druhovo
rozdielne postavenia a opravnenia jednotlivych zloZziek
organizacie Statu nielen voci sebe navzajom, ale aj ich
pravne diferencované postavenie voci spolo¢nosti.
Zatial', ¢o Statne organy su subjekty suverénnej Statnej
moci, tak zvlastne zlozky $tatne mocenské rozhodnutia
Statnych orgdnov v mene S§tatu iba vykonavaju.'®
Pokial’ ide o Eurdpsku uniu ajej prvky, ktorymi
nespada do Kklasickej definicie Statu, prijatim
Lisabonskej zmluvy sa chcel odstranit ustavny
charakter Unie, ktory predpokladala Zmluva o Gstave
pre Eurdpu, ktorej prijatie nebolo tispesné. Lisabonska
zmluva obsahuje ustanovenia, ktoré maju zabranit’
tomu, aby Unia bola povazovana za §tat. St nimi
napriklad ¢l. 6 ods. 1 Zmluvy o Europskej unii:
»wUstanovenia charty Ziadnym spésobom nerozsiruju
pravomoci Unie vymedzené v zmluvach.“ Lisabonskou
zmluvou sa len odkazuje na Chartu zakladnych prav
aslobdd, na rozdiel od Ustavnej zmluvy, ktora
obsahovala cely text charty. Charta ma rovnaki
pravnu silu ako zakladajuce Zmluvy. Alebo sa
odstrénilo pouzivanie pojmu ,,Ustava® - odstranili sa
tie Casti, ktoré vymedzovali symboly Unie, &i princip
prednosti alebo nadradenosti prava Unie, aj ked’ tieto
si v unijnom prave stale pritomné prostrednictvom
judikatary Sudneho dvora. Pojem zdkon sa nahradil
legislativnym aktom, minister zahraniénych veci
pojmom Vysoky predstavitel’ unie pre zahrani¢né veci
a bezpecnostnu politiku. To ale neznamena, ze
Eurépska tnia symboly nemd, alebo Ze princip
prednosti sa neuplatiiuje. Zrejme cielom zakonodarcu
nebolo priradit Unii znaky &tatu. Z vymedzeného
vyssie vyplyva, Ze je tu neexistencia vole zakonodarcu
vytvorit z Unie 3tat.!6 Skutocnost, e zakladajuce
zmluvy EU niektori teoretici nazyvaju ,,0stavnou
listinou** nemusi nutne znamenat’, ze si zhodné alebo
podobné s Ustavou $tatu. Zo zakladajicich zmlav
Eurépskej unie vyplyva fakt, ze v Unii, ktorej moc
pochadza od ¢lenskych statov, absentuju niektoré zo
zakladnych charakteristik §tatu. Eurdpska Unia
nedisponuje niektorymi zakladnymi znakmi, ktoré sa
potrebné pre systém vlady, ktory charakterizuje $tat:

15 FILIP, J. - SVATON, J. a kol. (2002): Zaklady statovédy.
str. 30.

16 Informacné listy o Eurdpskej unii. [online]. [cit. 2018-09-
21] Dostupné na internete: http://www.europarl.europa.eu/
atyourservice/sk/displayFtu.html?ftuld=FTU_1.1.5.html
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- Pravne prostriedky —  implementécia
a kontrola unijného prava je vo vicSine
v rukdch spravnych asudnych organov
¢lenskych statov.

- Dudské  zdroje -  celkovy  pocet
zamestnancov Eurdpskej komisie je nieco
okolo  polovice poctu  zamestnancov
miestneho zastupitel'stva velkého mesta ako
je napriklad Pariz.

- Financné prostriedky — rozpocet Eurdpskej
unie tvori len malu Cast’ hrubého domaceho
produktu ¢lenskych §tatov. Rozpodet Unie
tvori len okolo 1 % néarodného bohatstva
Unie, &o predstavuje 244 eur na jedného
ob¢ana Unie. Aj napriek tomu, Ze¢ Unia
disponuje svojimi vlastnymi finanénymi
zdrojmi, t.j. jej rozpocet nezavisi na rozdiel
od  medzindrodnych  organizécii  od
prispevkov  Clenskych  Stitov, nema
pravomoc vyberat’ dane, ani zakotvit’ takiito

povinnost v zakladajdcich  zmluvéch.
Muselo by byt prijaté takéto rozhodnutie,
ktoré by bolo ratifikované clenskymi
Statmi.V’

- Administrativne a technické kapacity -
Eurdpska Gnia ma malé prevadzkoveé
prostriedky pre zabezpecenie kontroly.
Administrativne vydavky predstavuja len
4,6 % celého rozpoctu Unie.

- Prostriedky natlaku — Eurépskej nii chybaju
donucovacie prostriedky, ktoré st znakom
suverénneho §tatu. Unia nemd vlastnu
policiu ani armadu, ktorych definicia bola
zmienena v uvodne;j Casti tejto kapitoly.

Z uvedeného vyssie vyplyva, Ze Eurdpska unia je
zavisld na jej Clenskych Statoch, na ich legislativnej,
vykonnej a sudnej moci na to, aby mohla aplikovat’
a kontrolovat’ implementéciu svojich pravidiel, ktoré
prijima. Jednym z argumentov, pre¢o Unia nie je §tat
je aj to, ze nedisponuje hlavou §tatu. Na druhej strane,
Clenské Staty maju vSetky atributy Statov, ako
napriklad hlava §tatu, policia, armada, stdy, véznice.'®

4. Eurépska tinia nie je narodny $tat

Dolezitym kritériom, ktory obsahuji definicie ustavy
je, ze sa vzt'ahuju na narodny §tat. Eurpska unia, aj
ked’ ma niektoré atributy Statu, Statom nie je. Obcania
Unie netvoria jeden narod. Nérod je taky kolektiv, ku

ktorého vlastnostiam patri rasa, re¢, kultlra,
nabozenstvo, spolo¢né sidlisko, spoloény pdvod,
osudy, dejiny aspoloéné shzitie. VSetky tieto

vlastnosti nemusia byt sucast'ou konkrétneho naroda,

17 KOMISIA, E. (2010): Rozpodet Eurépskej tinie v skratke.
str. 3.

18 Is the Constitutional Charter of the European Union
comparable to the Constitution of a State? [online]. [cit.
2018-09-21] Dostupné na internete:
http://www.jeanmonnetprogram.org/archive/papers/00/00050
1-02.html



aj ked’ naj¢astej$im znakom je spolo¢na re¢. V Eurdpe
prevladaju rdzne nazory na existenciu narodného Statu.
Bud’ hovoria o ich zaniku, alebo sa presadzujd ich
klady. Jeden z komentarov hovori: ,,Eurépske
zjednotenie a Maastricht ako medznik na tejto ceste
odstranuju postupne zo scény dejin ndarodné Staty.
Maastricht je predovsetkym utokom na suverenitu
narodnych S$tatov, alebo na nieco, co je sich
existenciou od pociatku spojené...“*® Alebo iny nazor:
,.DalezZitost' narodného statu sa zmensila, nie je vSak
uplne zbytocna, pretoze mnoho jeho politickych
apravnych inStiticii, od dustavného a pravneho
systému az po spravne organy, nie je mozné nicim
nahradit. Len ramec ndarodného Statu je v sucasnej
dobe  schopny byt ochrannym  obalom  pre
demokratické a slobodné institiicie. Tak mdlo ako
narodné Staty su dnes prekonané aj samé narody.
Viera presvedcenych  Eurdpanov v Styridsiatych
a pdtdesiatych rokoch, Ze ndrody sU len nésledkom
prekonanej ideolégie a mézu byt lubovolne zrusené,
sa rozbila a realitou sucasnych politickych, ale este
viac duchovnych Struktur Europy ukazuje, Ze eurépske
narody, na zaciatku 19. storocia ako utopickd
predstava, sU Vsucasnosti  zZivymi  kultGrnymi
a duchovnymi bytostami. Su vyrazom mnohotvdrnosti,
bez ktorej by Eurdpa stratila svoj charakter.“?° Unia
sa nepopieratelne sklada z viacerych narodov a
Preambula Zmluvy o Eurdpskej Unii toto tvrdenie
potvrdzuje: ,,...pokracovat’ v procese coraz uzSieho
spojenectva medzi narodmi Eurdpy...<? V ramci
Eurépskej tnie sa zvykne hovorit, ze Eurdpa je
charakterizovana hlavne svojou rozmanitostou
arozstiepenostou. Rozmanitost’ predstavuje najméa
vel'ké mnozstvo jazykov v Europe, ktoré moéze byt
prekazkou pre formovanie jednotnej europskej
identity. Na svete nejestvuje ziaden demokraticky $tat,
v ktorom by sa jeho obcania nedokéazali dohovorit.
Moézeme konStatovat, Ze neexistuju ziadne spoloéné
eurdpske noviny, s vynimkou, ktor( predstavuju The
European, neexistuje spolo¢ny eurdpsky televizny
program s vynimkou Eurosport a neexistuje ani Ziadna
spolo¢na eurdpska politickd verejna debata, ked’ze by
musela byt spojend surCitym jazykom. Jazykova
otizka predstavuje aj otazku demokracie. Unia
nemdZe mat’ ako supranacionalna organizécia
jazykovy rezim zalozeny na uprednostiiovani jedného
alebo niekol’kych jazykov. Nielenze by to viedlo
k nerovnosti medzi ¢lenskymi $tatmi, ale nebolo by to
mozné z dovodu, ze unijné pravo sa uplatiiuje aj
rovnako voci jednotlivcom na izemi ¢lenskych §tatov.
Ich obcania pritom uspokojivo nepoznaji jazyky,
ktoré by mohli sluzit vyluéne ako jazyky celku.
Pouzivanie len obmedzeného poctu jazykov by
znamenalo nezluCitelnost’ so zasadou pravnej istoty,
ktora vyzaduje, aby pravna Uprava umoznila
dotknutym  osobam  zoznamit'® sa s rozsahom
povinnosti, ktoré im uklada, ¢o je mozné zarucit’ len

19 KUCERA, R. (1992): KomentaF. str. 4-6.

2 SCHULZE, H. (2000): Stat a narod v evropskych d&jinach.
str. 43.

2t preambula Zmluvy o Eurépskej Unii v zneni Lisabonskej
zmluvy.
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vyhlasenim v Gradnom jazyku adresata. Okrem toho
by bolo v rozpore so zasadou rovnakého
zaobchadzania uplatiiovat’ rovnako povinnosti ulozené
pravnou Upravou V ¢lenskych $tatoch, kde majd
jednotlivei  moznost  zozndmit'® sa s tymito
povinnostami vo svojom materinskom jazyku
a Vv ¢lenskych statoch, kde by to nebolo mozné. Unia
je mnohojazycna ajej Uradnymi jazykmi st vSetky
celostaitne tUradné jazyky clenskych Statov. Ide
o citliva oblast, v ktorej si ¢lenské $taty ponechavaju
pravo veta.?? Integraciu v Eur6pe je mozné budovat
len prostrednictvom narodov aich odli$nosti a nie
proti nim. Budicnost Europskej unie zavisi
Vjednotnych zaujmoch ¢lenskych Statov, anie
v politickej voli eurdpskeho naroda, pretoze eurdpsky
narod neexistuje.?®> Na druhej strane, Eurépa je
prepojena geograficky, kultirne a historicky. Eur6pu
tvori jasne vymedzeny ,,polostrov* ktorého prirodzent
hranicu s Aziou vytvara pohorie Ural. Historicky ma
Eurdpa svoje korene v civilizacii starovekého Grécka,
Rima a krestanstva. Z hladiska kultary ju
charakterizuje jej bohatstvo a rozmanitost a je
viditeIne odli$na od kultiry inych kontinentov.?*

5. Kontrola nad v$etkymi osobami a vecami

Z definicie §tatu vyplyva, Ze §tat vykonava kontrolu
nad vSetkymi osobami a vecami, ktoré sa nachadzaju
vramci jeho hranic. Aj ked ma Eurdpska tnia
moznost’ kontrolovat mnoho sektorov ekonomiky,
zatial' stale nema moznost’ vykonavat kontrolu nad
vSetkymi osobami a vecami. V tomto pripade sa musi
spolichat’ na clenské Staty, ktoré maju kontrolné
mechanizmy Kk dispozicii na to, aby zabezpedili riadne
uplatiiovanie eurdpskeho prava.

6. Vojna a mier

Pre §tat je charakteristické, ze moze vyhlasit vojnu
alebo uzatvarat’ mier. Europska tnia ale nema ziadnu
takuto pravomoc. Nema armadu ani spolo¢nt1 obranu,
ktora by sa urcitym spdsobom zlcastiovala na
vojenskej aliancii. Napriek tomu, ale Unia moze
prijimat’ urdité opatrenia, ktoré su v akomsi rozpore
S medzinarodnym pravom: moze zaviest embargo ako
ur¢ity druh sankcie vodi tretim §tatom, ktoré sliizia na
dosiahnutie $pecifickych cielov. Ide o rézne prikazy,
zdkazy alebo obmedzenia, ktorych cielom je
zachovanie alebo nastolenie mieru a bezpeénosti. Ich
hlavnou dlohou je dosiahnutie zmien v &innosti
subjektov voéi ktorym smeruju, t.j. voci tretim $tatom,
jednotlivcom alebo neStditnym subjektom, ak ich
spavanie znamend zasadné porusenie zakladnych
Pudskych prav aslobdd, principov demokracie,

2 TOMASEK, M. - TYC, V. a kol. (2013): Pravo Evropské
unie. str. 189.

2 KARLSSON, 1. (1998): Eurépa a narody: Eurdpsky narod
alebo Eurépa narodov. str. 131-133.

2 Is the Constitutional Charter of the European Union
comparable to the Constitution of a State? [online]. [cit.
2018-09-21] Dostupné na internete:
http://www.jeanmonnetprogram.org/archive/papers/00/00050
1-02.html



pravneho $tatu alebo medzinarodného prava.?®> Okrem

toho, Eurdpska Unia  disponuje  spolo¢nou
bezpecnostnou a obrannou politikou, ktora tvori Cast’
Spoloénej  bezpecnostnej  a zahrani¢nej  politiky

a operacie EU v tejto oblasti st charakterizované tym,
ze vojenské operacie sa vykonavaju na zaklade
rezolucii Bezpeénostnej rady OSN, maju nevojnovy
charakter asu zavislé na prostriedkoch a ochote
jednotlivych ¢lenskych S$tatov, ktorych suverénnym
rozhodnutim je poskytnutie narodnych jednotiek do
operacii. Okrem toho, jednotlivé operacie su zavislé na
financovani z prispevkov ¢&lenskych statov Unie.2
V stcasnosti narastd diskusia na tému vytvorenia
spolo¢nej armady Unie, ktorej vytvorenie by Uniu este
viac priblizilo k charakteristike Statu.

7. Medzinarodné vztahy

Z Lisabonskej zmluvy vyplyva, ze Unia ma
medzinarodnopravnu subjektivitu a méze uzatvarat’
medzindrodné zmluvy, ale len vtej oblasti, ktora
spada do oblasti pravomoci, ktoré na fu preniesli
Clenské staty. Ak Europska unia nekona v ramci svojej
pravomoci, Clensky $tait mdze v tomto pripade konat
ako neobmedzeny suverén. Oblasti, v ktorych moze
Unia uzatvérat medzinarodné zmluvy zavisia od
rozhodnutia ¢lenskych S$tatov, ktoré su v literatire
nazyvané aj ,,panmi zmlav“. Pravomoc Unie
uzatvarat’ medzinarodné zmluvy je upravena v ¢l. 216
Zmluvy o Eurdpskej tnii. Uzatvarat’ medzinarodné
zmluvy moéze vtedy, ak je na to vyslovene
splnomocnend Zmluvou o Eurdpskej Unii aaj mimo
vyslovného splnomocnenia, ak je to dolezité na
dosiahnutie cielov ustanovenych zmluvou, ak je to
ustanovené pravne zaviaznym aktom Unie, priom
moze ist’ aj o akt sekundarneho prava, ktory pri Gprave
vnutornych vzt'ahov mdze rozsirit’ svoju posobnost’ aj
na zmluvy s tretimi $tatmi, alebo uzavretie zmluvy je
sposobilé dotknut’ sa spoloénych pravidiel alebo
zmenit’ okruh ich pdsobnosti. Ak ma Unia pravomoc
na uzavretie medzinarodnej zmluvy, moéZze ist’
0 pravomoc vyluénii alebo zdiePanu. Unia mé vyluéna
pravomoc v oblastiach, ktoré si vymedzené v él. 3
ods. 1 Zmluvy o fungovani Eurdpskej Unie. Avsak
niektoré dohody sa mézu dotykat’ oblasti, v ktorych
maju pravomoc Clenské S$taty. Takéto sO potom
dojednavané ako tzv. zmie$ané dohody, v ktorych je
zmluvnou stranou nielen Unia ale aj ¢lenské taty,
ktoré musia takuto dohodu ratifikovat’.?’

%Gankcie EU [online]. [cit. 2018-09-21] Dostupné na
internete: http://www.mzv.sk/sk/europske_zalezitosti/
europske_politiky-sankcie_eu

% JURCAK, V. (2009): Eurépska bezpetnostnd a obranna
politika vo svetle Lisabonskej zmluvy. str. 36-44.

2 TOMASEK, M. - TYC, V. a kol. (2013): Pravo Evropské
unie. str. 113-115.
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8. Moc Unie nepochadza priamo od ob&anov, ale od
¢lenskych Statov

Dolezitym prvkom S§tatu je suverenita Statu. V State
pochadza suverenita od obcanov. Tak to vyplyva aj
napriklad z Ustavy USA, ktorej preambula hovori:
~My lud Spojenych Statov Americkych...,” alebo
z ¢lanku 2 Ustavy Slovenskej republiky, z ktorého
vyplyva, Ze suverénom je oblan: ,Stitna moc
pochadza od obcanov, ktori ju vykonavaju priamo
alebo prostrednictvom svojich volenych zastupcov.«?
Naopak, zakladajice zmluvy Unie boli zaloZené
v podobe  medzinarodnych  zmldv  uzavretych
&lenskymi $tatmi. Cize suverénom v Eurdpskej 0nii
nie je lud, ale clensky S§tat. Je nepopieratelnym
faktom, ze konStitutivnym orgénom pre prijimanie
a uzatvéranie zakladajicich zmlav aich dodatkov
v Unii je &lensky 3tat.? Potvrdzuje  to @
rozhodnutie Nemeckeého sidu: Federalna republika
Nemecko tak aj po tom, éo Zmluva o EU nadobudne
platnost, zostane clenom federdacie Statov, ktorej
spolocna autorita je odvodena od clenskych statov a
moze mat zdvdzny ucinok v ramci suverénneho
priestoru Nemecka iba ak jej tento ucinok priznd
nemeckd instrukcia. “®° TieZ je potrebné zddraznit, Ze
,Unia respektuje ndrodnii identitu clenskych Statov:3t
atiez, e ,Obcianstvo Unie dopfﬁa obcianstvo
Clenského Statu, ale nenahrddza ho.” 32 Z tohto
ustanovenia Zmluvy o Eurdpskej unii sa da vyvodit’
zaver, 7e obCianstvo unie je v podstate zavislé od
obc¢ianstva Clenského S$tatu. Nie je samostatné. Ide
0 dalii argument, ktory vzd'aluje Uniu od klasickej
definicie $tatu.

9. Pravomoc pravomoci

Otéazka pradvomoci pravomoci suvisi so suverenitou
¢lenskych Statov. Z uvedeného vysSie vyplyva, ze
pravomoci Eurdpskej Unie s rozdelené
prostrednictvom  zdsady prenesenia  pravomoci.
Clenské §taty s suverénne azich zvrchovanosti
vyplyva to, Ze len oni moézu rozhodnut' o prevode
pravomoci na Eurdpsku Uniu  prostrednictvom
medzinarodnej zmluvy. Vyplyva to z¢&l. 5 Zmluvy
o Eurdpskej anii, v ktorom je vyslovne zddraznené,
7e:,, ..Unia kona len v medziach pravomoci, ktoré na
7niu preniesli clenské Staty v zmluvach na dosiahnutie
cielov v nich vymedzenych. Pravomoci, ktoré na Uniu
neboli v zmluvach prenesené, zostavaji prdvomocami
clenskych Statov*®®. Je tu zdoraznend skuto¢nost, Ze

% (Jstava Slovenskej republiky, . 2.

2 FRIDRICH, B. — SLASTAN, M. a kol. (2012): Odhalené
zahady o Eur6pskej anii. str. 36.

% Rozsudok BVR 2134/92, Brunner vs. European Union
Treaty.

31 Zmluva o Eurdpskej Gnif zneni Lisabonskej zmluvy, ¢l. 4.
32 Zmluva o Eurdpskej Gnif zneni Lisabonskej zmluvy, ¢l. 9.
33 Zmluva o Eurépskej Unii zneni Lisabonskej zmluvy, €. 5.



povodnymi nositelmi st a zostavaju Clenské Staty a
len ¢lenské $taty st pAnmi zmlav.3*

10. Daldie argumenty na podporu tvrdenia, Ze
Eurodpska tnia nie je Stat

Dalsim argumentom, ktory podporuje tvrdenie, Ze
Eurdpska tnia nie je Stat, je aj to, ze Sudny dvor
Eurdpskej Unie nie je nadradeny nad sudne orgéany
¢lenskych $tatov. ,,Eurdpska Unia a unijné pravo nie
su  ni¢im, pokial  Clenské Staty vo  svojich
rozhodnutiach alebo ustavach nepovedali, Ze niecim
sU. Eurodpska integracia je nelinearny proces, ktory je
charakterizovany dvoma sUperiacimi postupmi, a to
medzivladnym a supranacionalnym. Eurépska Unia je
suverénnou Statnou mocou, pretoze jej celd existencia
zavisi od zasady pacta sund servanda, t.j. zmluvy sa
musia dodrziavat.* Argumentom na podporu tvrdenia
uvedeného vySSie je: ,,Eurdpska Unia nie je
samostatnym  subjektom —  s$tdtom, v klasickom
ponimani Statu aj s jeho atributmi. Spolocenstvo Statov
v Unii vSak plni mnohé znaky pravaeho Statu.* Alebo:
,»Kompetencie kvykonaniu legitimneho natlaku su
obmedzené na komunitarizovand oblast’ (politiky
spolocenstva) a Eurépska Unia teda nedosahuje
funkénu  komplexitu Statu. Eurdpska unia je sice
teritorialne vymedzend, ale realizicia panstva na
tomto teritériu je najviac premenliva a disproporénd,
pretoze clenské staty maju rozdielnu mieru zavizku
(Schengensky systém, mena euro) a niektoré z nich by
mohli uzsie spolupracovat (posilnend spoluprdca).“®

11. Zaver

Eurépsku Uniu nemézeme eite nazyvat Stitom.
Existencia a pravomoci Eurdpskej Unie zavisia od
rozhodnutia jej &lenskych 3tatov. Clenské $taty su
»panmi zmliv* a ak by sa mala Eurdpska unia stat’
Staitom, muselo by byt prijaté takéto rozhodnutie
Clenskymi §tatmi. Dovtedy o Eurdpskej Unii ako
0 §taite nemdzeme hovorit, aj ked spliia niektoré
kritéria definicie Statu anajviac sa priblizuje k
zlozenému $tatu — federacii. Druhou stranou mince
stipajicej §tatnosti Unie je redukcia §tatnosti
v Elenskych Statoch. Vzdavanie sa suverenity a prenos
pravomoci na Uniu vyvolavajii to, Ze Glenské 3taty
stracaji svoje §pecifické znaky 3tatu. Clenské Staty sa
uz nepovazuju za $tat, ktory je predmetom klasickej
definicie §tatu z 19. storo&ia. Clenské $taty uz nemaju
svoju vlastni menu, ¢o je jednym zo zakladnych
elementov $tatu. TieZ nemaju svoje vlastné Uzemie
Svymedzenymi  hranicami, ak st sucastou
Schengenského priestoru. Rovnako, ich obcania su
uznani za obanov Unie svymedzenymi pravami.
Typické znaky Statu: uzemie, politickd moc
a obyvatel'stvo uz nie st pritomné v ¢lenskych Statoch
vtakom rozsahu, ako boli pred zaGatim procesu
integracie. Ani &lensky 3tat nespliia vietky parametre

3 TOMASEK, M. - TYC, V. a kol. (2013): Pravo Evropské
unie. str. 153.

3 SKALICKA, M. (2012): Otazka $tatnosti Eurépskej Unie.
str. 65-91.
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Statu, pretoze ich stratil v procese eurdpskej integracie
a aj Eur6pska tnia je vzdialena pojmu §tat.
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The book the People vs Tech: How the Internet is
Killing Democracy (and How We Can Save It),
provides an insight into the key challenges that the
world faces in light of the growing power of
technology (tech) companies.

Tech companies have long been operating in line with
the rule: scale fast. Over the past decades, small start-
ups have transformed into multi-billion companies,
with the first ever trillion-dollar technology company
(Amazon). The business of these companies has come
under pressure. Many are dealing with the question of
how do they make profit? And what’s more what they
do with our data? In this relatively short book, Jamie
Bartlett provides an overview about challenges that the
world will face in light of such technology companies.

The book the People vs Tech consist of six chapters,
dealing with technology’s impacts on one of the
respective pillars of democracy 1) Active Citizens; 2)
Shared Culture; 3) Free Elections; 4) Stakeholder
Equality; 5) Competitive Economy & Civic Freedom;
and 6) Trust in Authority.
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The

- first Chapter focuses on what the power of
data is doing to our free will,

second Chapter shows the
information overload,

impacts of

- third Chapter provides an overview about
how digital analytics are changing elections
in ways we don’t yet understand,

- fourth Chapter provides a view on an
artificial intelligence-driven jobless future,
the

- final chapters, addresses the difficulty in
assigning monopoly status to technology
companies and discuss the risks of future
development.

The author writing style allows a reader to understand
the most challenging and key issues in the field. This
book can thus serve as an introduction to the
technological and political landscape. The central
question of this book is that in the coming years, either
technology will destroy democracy and the social
order, or politics will put its authority over the digital
world. On the one hand social media and the internet
help to facilitate fast. But the author argues that there
is a concern about how big technology companies
make money. The author also highlights the fact that
social media played a crucial role in the election of
Donald Trump. The techniques described were at least
controversial, in particular the methods of online data
collection. The Cambridge Analytica played a key role
in targeting voters for the US (2016) elections. The
author also argues that personalized advertising
removes the possibility for a discourse in political
elections. The author also put insight into the impact
of artificial intelligence on the job market. When
looking on the breaking up of Google and other
similar companies, Bartlett argues that such companies
provide the benefits that they do only as single
corporate entities. Finally, the author focuses on the
crypto-currency which represent a growing movement.
He rejects this movement, whilst suggesting that some
benefits of block chain technologies can be utilized.
The presented book also contributes to the debate
about how technology is impacting society and politics
at present.



