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Editorial k letnej edicii
SOCIETAS ET IURISPRUDENTIA 2019

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila druhé ¢islo siedmeho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
rocne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktudlne, druhé ¢islo siedmeho ro¢nika ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA pontka celkovo Sest samostatnych vedeckych stadii na-
pisanych v troch réznych jazykoch - v anglictine, rustine a ceStine. V po-
radi prva stidia pontka Citatel'om vel'mi komplexny a podrobny pohl'ad
na problematiku aktualnej pravnej Upravy instititov konkurzu a restruk-
turalizacie v pravnom poriadku Pol'skej republiky. Nasledujtica stadia sa
venuje velmi podrobnému systematickému objasneniu, ako aj hibkovej

EDITORIAL 11
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analyze a interpretacii teérie medziodvetvovych zmldv, a to na konkrét-
nom priklade aplikacie environmentalnych zmliv. Tretia Stadia dékladne
analyzuje, sprehl'adiiuje a prikladne vysvetl'uje pravne otazky vztahujice
sa na trestné Ciny nepripravenia alebo nepredloZenia dokumenticie
o0 Uraze suvisiacom s vykonom prace vo svetle pol'ského Trestného za-
konnika. V poradi d’al$ia $tiidia pontika ¢itatelom systematické a hibkové
vymedzenie a objasnenie klticovych otdzok niektorych aspektov tykaju-
cich sa vyberu uchadzacov o zamestnanie podl'a aktudlneho znenia § 30
zakonnika prace Ceskej republiky. Piata $tidia podrobne predstavuje,
sprehl'adiiuje, analyzuje a objasiiuje problematiku upravy regulacného
ramca nutenej restrukturalizacie bank v pol'skom pravnom systéme. Po-
slednd, Siesta Stidia sa zaobera preciznou analyzou a dokladnym objas-
nenim instititov arbitrability a pravomoci rozhodcov v Ceskej republike.

V suvislosti s vydanim druhého ¢isla siedmeho ro¢nika ¢asopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych je-
ho citatel'ov, prispievatel'ov aj priaznivcov, Ze ¢asopis bol uspeSne zare-
gistrovany v medzinarodnych vedeckych databazach ERIH PLUS a Index-
Copernicus International a poziadal o registraciu v d'alSich medzinarod-
nych vedeckych databdzach. Sicasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového ¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 129 krajin navstev (v abecednom poradi):

1. Afganistan 44. Indonézia 87. Pakistan

2. Albansko 45. Irak 88. Panama

3. Alzirsko 46. Irdn 89. Paraguaj

4. Angola 47. Island 90. Peru

5. Argentina 48. Izrael 91. PobreZie slonoviny
6. Arménsko 49, frsko 92. Pol'sko

7. Australia 50. Jamajka 93. Portoriko

8. Azerbajdzan 51. Japonsko 94. Portugalsko

9. Bangladés 52. Juzna Afrika 95. Rakusko

10. Barbados 53. Juzna Koérea 96. Rumunsko

11. Belgicko 54. Kambodza 97. Rusko

12. Benin 55. Kamerun 98. Rwanda

13. Bielorusko 56. Kanada 99. Saudska Arabia

14. Bolivia 57. Kazachstan 100.Senegal

15. Bosna a Hercegovina 58. Kena 101.Seychely

16. Brazilia 59. Kirgizsko 102.Singapur

17. Bulharsko 60. Kolumbia 103.Sint Maarten

18. Burkina Faso 61. Kosovo 104.Slovensko

12 EDITORIAL
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19. Burundi 62. Kostarika 105.Slovinsko

20. Curagao 63. Kuvajt 106.Spojené arabské emiraty
21. Cyprus 64. Libanon 107.Spojené kral'ovstvo
22. Ceska republika 65. Litva 108.Spojené Staty americké
23. Cile 66. Libya 109.Srbsko

24. Cina 67. Loty$sko 110.Sudéan

25. Dansko 68. Luxembursko 111.Syria

26. Dominika 69. Macedénsko 112.Spanielsko

27. Dominikanska republika 70. Mad'arsko 113.Svajéiarsko

28. Egypt 71. Malajzia 114.Svédsko

29. Ekvador 72. Malta 115.Taiwan

30. Esténsko 73. Maroko 116.Taliansko

31. Fidzi 74. Mauricius 117.Tanzéania

32. Filipiny 75. Mexiko 118.Thajsko

33. Finsko 76. Mjanmarsko 119.Togo

34. Francuzsko 77. Moldavsko 120.Trinidad a Tobago
35. Ghana 78. Mongolsko 121.Tunisko

36. Grécko 79. Mozambik 122.Turecko

37. Gruzinsko 80. Namibia 123.Uganda

38. Guatemala 81. Nemecko 124.Ukrajina

39. Guinea 82. Nepal 125.Uruguaj

40. Holandsko 83. Nigéria 126.Venezuela

41. Hongkong 84. Nérsko 127.Vietnam

42. Chorvatsko 85. Novy Zéland 128.Zambia

43. India 86. Oman 129.Zimbabwe

Pri prilezitosti vydania druhého ¢isla siedmeho rocnika ¢asopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tiez vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redakénej rady ¢asopisu a redakénému timu.

Verim, Ze cCasopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na urovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospolocensky pri-
nosné rieSenia aktudlnych pravnych otazok v kontexte ich najsirsich in-
terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej Grovni.
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Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
[URISPRUDENTIA do okamihu vydania druhého ¢isla siedmeho ro¢nika
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Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakénej rady aredakcie ¢asopisu SOCIETAS ET [U-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 30. jin 2019
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Editorial for Summer Edition
of the SOCIETAS ET IURISPRUDENTIA 2019

Dear readers and friends,

let me introduce the second issue of the seventh volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, second issue of the seventh volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of six separate scientific stud-
ies written in three different languages - in the English, Russian and
Czech languages. The very first study offers readers a very complex and
detailed view of the issue of current legal regulation of the institutes of
bankruptcy and restructuring in the legal order of the Republic of Poland.
The following study concentrates on a very detailed systematic clarifica-
tion as well as in-depth analysis and interpretation of the theory of inter-
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sectoral contracts while applying environmental contracts as specific ex-
ample. The third study thoroughly analyses, streamlines and exemplarily
explains the legal issues relating to the offences of failure to prepare or to
present documentation on a work-related accident in the light of the
Polish Criminal Code. The next study offers readers systematic and thor-
ough qualifying and clarifying of the key questions of certain aspects re-
lating to the selection of job applicants pursuant to the current wording
of the Section 30 of the Labour Code of the Czech Republic. The fifth
study presents, streamlines, analyses in detail and clarifies the issues of
regulation of the regulatory framework of forced restructuring of banks
in the Polish legal system. The final, sixth study deals with a precise anal-
ysis and deep clarification of the institutes of the arbitrability and arbi-
trators’ powers in the Czech Republic.

In relation to the release of the second issue of the seventh volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been success-
fully registered in the international scientific databases ERIH PLUS and
IndexCopernicus International and applied for registration in other in-
ternational scientific databases. At the same time, we would like to in-
form that till the date of the new issue, the journal’s websites had record-
ed a total of 129 countries of visits (in alphabetical order):

1. Afghanistan 44. Ghana 87. Panama

2. Albania 45. Greece 88. Paraguay

3. Algeria 46. Guatemala 89. Peru

4. Angola 47. Guinea 90. Philippines
5. Argentina 48. Hong Kong 91. Poland

6. Armenia 49. Hungary 92. Portugal

7. Australia 50. Iceland 93. Puerto Rico
8. Austria 51. India 94. Romania

9. Azerbaijan 52. Indonesia 95. Russia

10. Bangladesh 53.Iran 96. Rwanda

11. Barbados 54.Iraq 97. Saudi Arabia
12. Belarus 55. Ireland 98. Senegal

13. Belgium 56. Israel 99. Serbia

14. Benin 57. Italy 100.Seychelles
15. Bolivia 58. Jamaica 101.Singapore
16. Bosnia and Herzegovina 59.Japan 102.Sint Maarten
17. Brazil 60. Kazakhstan 103.Slovakia

18. Bulgaria 61. Kenya 104.Slovenia

[y
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19. Burkina Faso 62. Kosovo 105.South Africa

20. Burundi 63. Kuwait 106.South Korea

21. Cambodia 64. Kyrgyzstan 107.Spain

22. Cameroon 65. Latvia 108.Sudan

23. Canada 66. Lebanon 109.Sweden

24. Chile 67. Libya 110.Switzerland

25. China 68. Lithuania 111.Syria

26. Colombia 69. Luxembourg 112.Taiwan

27. Costa Rica 70. Macedonia 113.Tanzania

28. Cote d’Ivoire 71. Malaysia 114.Thailand

29. Croatia 72. Malta 115.The Netherlands

30. Curagao 73. Mauritius 116.Togo

31. Cyprus 74. Mexico 117.Trinidad and Tobago
32. Czech Republic 75. Moldova 118.Tunisia

33. Denmark 76. Mongolia 119.Turkey

34. Dominica 77. Morocco 120.Uganda

35. Dominican Republic 78. Mozambique 121.Ukraine

36. Ecuador 79. Myanmar 122.United Arab Emirates
37. Egypt 80. Namibia 123.United Kingdom

38. Estonia 81. Nepal 124.United States of America
39. Fiji 82. New Zealand 125.Uruguay

40. Finland 83. Nigeria 126.Venezuela

41. France 84. Norway 127.Vietnam

42. Georgia 85. Oman 128.Zambia

43. Germany 86. Pakistan 129.Zimbabwe

On the occasion of launching the second issue of the seventh volume

of the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
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their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the Second Issue of the Seventh
Volume

0 | 4.:'242
Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-

RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, June 30th, 2019
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Bankruptcy and Restructuring Law in Poland

Rafal Adamus

Abstract: The aim of this study is to present general description of the
bankruptcy and restructuring law in Poland. The insolvency law is of fun-
damental importance to business transactions and investment security. The
law on bankruptcy and entrepreneurs’ restructuring is increasingly per-
ceived as an important factor in encouraging economic development and
investment as well as a factor favouring entrepreneurs’ activity and pre-
servation of jobs.! Substantive condition of the bankruptcy and restructur-
ing law has a very real impact on the economy.

Key Words: Bankruptcy Law; Restructuring Law; Law on Insolvency; Eu-
ropean Law; Insolvency; the United Nations Commission on International
Trade Law, Creditor; Debtor; Poland.

Sources of the bankruptcy and restructuring law in Poland

Since the 1st May 2004, Poland has been a Member State of the European
Union. For the above-mentioned reason, there are cumulatively two legal
systems in force on its territory: first, the Community legal system having
priority of application; second, the national legal system. In the area at
which our paper is aimed, the latter consists mainly of the 28t February
2003 Bankruptcy Law Act? defining the rules for the collective satisfac-
tion of creditors by liquidating the insolvent debtor’s assets and the 15t
May 2015 Restructuring Law Act3 setting out the terms of the arrange-
ment between the insolvent (or threatened by insolvency) debtor and the
creditors.

In the years 2003 - 2015, the Polish legislator introduced - in one
act - aregulation consisting of the possibility of a court order or a bank-
ruptcy involving the liquidation of bankrupt assets or a bankruptcy with
the possibility of concluding an arrangement.

-

For example the Decision of the United Nations Commission on International Trade Law
on Part Three and General Assembly Resolution 65/24. In: UNCITRAL Legislative Guide on
Insolvency Law: Part Three: Treatment of Enterprise Groups in Insolvency. New York: Unit-
ed Nations, 2012, pp. 113-116. ISBN 978-92-1-133803-4.

See the Polish Bankruptcy Law Act of 28t February 2003.

See the Polish Restructuring Law Act of 15t May 2015.

w o~
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It should be underlined that many European countries have recently
also decided to modernize their own bankruptcy and restructuring laws.
Significant changes in this regard took place in Germany, Spain, Austria,
Switzerland, Italy, Greece, England, the Czech Republic, etc. The amend-
ment of the law in Poland thus corresponds to a general European trend
related to the economic crisis that began at the end of the first decade of
the 21st Century.

In the European Union law, the most important legal act is the Regu-
lation (EU) 2015/848 of the European Parliament and of the Council of
20t May 2015 on Insolvency Proceedings.* It should be explained that
this regulation is an act of secondary law (created by the institutions of
the European Union on the basis of an authorisation granted by the
Member States in the Treaties). The above-stated regulation is directly
applicable to the citizens of the European Union Member States and their
organizations and does not require implementation by the national law
into internal order.

It is worth mentioning the European Commission’s Recommendation
of 12th March 2014 on a New Approach to Business Failure and Insolven-
cy (2014/135/EU).> As set out in Recital 1, the objective of the men-
tioned recommendation is to ensure that profitable companies in finan-
cial difficulties, irrespective of where they are located in the European
Union, have access to national insolvency frameworks that allow for re-
structuring at an early stage to prevent their insolvency, thus ensuring
the maximization of total value for creditors, employees, owners and for
the entire economy. This recommendation also aims to allow honest en-
trepreneurs who have been declared bankrupt to take a second chance
within the European Union. Another important document is the Europe-
an Parliament Resolution of 15 November 2011 with Recommendations
to the Commission on Insolvency Proceedings in the Context of Company
Law in the European Union.6

4 See Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May
2015 on Insolvency Proceedings. O] EU L 141, 2015-06-05, pp. 19-72.

5 See Commission Recommendation of 12 March 2014 on a New Approach to Business Failure
and Insolvency, text with EEA relevance (2014/135/EU). O] EU L 74, 2014-03-14, pp. 65-
70.

6 See European Parliament Resolution of 15 November 2011 with Recommendations to the
Commission on Insolvency Proceedings in the Context of EU Company Law (2011/2006
(INI)). O] EU C 153, 2013-05-31, pp. 1-9.
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There is a work in progress on a draft of a Directive of the European
Parliament and Council on a Preventive Framework for Restructuring,
a Second Chance Policy and Measures to Increase the Effectiveness of Re-
structuring Procedures, Insolvency. In practice, this means unification of
restructuring at the Community level. The Restructuring Law Act? will
fall to the rank of an act implementing the directive. On 22n November
2016, the European Commission presented a proposal for anew di-
rective that aims to put in place an effective framework for preventive
restructuring across Europe to ensure that honest entrepreneurs get
a second chance and improve their insolvency proceedings.

The main objective of the project is to introduce an effective preven-
tive restructuring framework in the European Union Member States. The
aim of creating such a framework is to encourage entrepreneurs to early
restructuring in order to maximize the value of satisfying creditors. The
project met with a generally positive opinion, among others, of the Euro-
pean Central Bank of 7t June 2017 on a Proposal for a Directive of the
European Parliament and of the Council on Preventive Restructuring Fra-
meworks, Second Chance and Measures to Increase the Efficiency of Re-
structuring, Insolvency and Discharge Procedures and amending Direc-
tive 2012/30/EU.8

Place of the insolvency law in the system of law in Poland

In the Polish literature, there is a dispute whether the law of insolvency is
a separate branch of law or is only a comprehensive legal regulation.
However, it seems that there will be no misuse of the thesis that the
bankruptcy law is an independent branch of law. It should be mentioned
that the Bankruptcy Law Act? and Restructuring Law!? Act both consist of
constitutional rules (regulating some rules of organization of the judici-
ary in insolvency cases), procedural rules (liquidation of the debtor’s
property and satisfaction of creditors as well as conclusion of the ar-
rangement take place within the judicial procedure which is recognizable

7 See the Polish Restructuring Law Act of 15t May 2015.

8 See Opinion of the European Central Bank of 7 June 2017 on a Proposal for a Directive of the
European Parliament and of the Council on Preventive Restructuring Frameworks, Second
Chance and Measures to Increase the Efficiency of Restructuring, Insolvency and Discharge
Procedures and amending Directive 2012/30/EU (CON/2017/22).

9 See the Polish Bankruptcy Law Act of 28t February 2003.

10 See the Polish Restructuring Law Act of 15t May 2015.
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executive civil procedure), material rules, conflict rules and in a very lim-
ited scope criminal rules.

Procedure for the liquidation of the debtor’s assets in Poland

Bankruptcy proceedings are civil proceedings generally consisting of two
main segments (or even three if the debtor is a natural person).

First, the proceedings for the declaration of bankruptcy aimed at re-
solving the declaration of bankruptcy of the debtor. Proceedings are ini-
tiated at the request of the authorised entity which is the debtor and each
of his/her personal creditors. The court cannot start proceedings ex offi-
cio.

The proceedings are conducted before the locally competent com-
mercial court - district court (this is the lowest level of the judiciary in
Poland which includes district courts - “Sady Rejonowe”, higher district
courts - “Sady Okregowe”, appellate courts - “Sady Apelacyjne”, the Su-
preme Court - “Sad Najwyzszy”).

Proceedings may be brought against a person who has the capacity -
given by the above-mentioned act - to be a bankrupt. Both entrepreneurs
and consumers have it in Poland.

The substantive premise of the declaration of bankruptcy is insol-
vency. It has two separate and independent forms: loss of liquidity and
excessive indebtedness.

The condition for the declaration of bankruptcy is the multiplicity of
creditors (with the exception of consumer bankruptcy).

In the case of insolvent entrepreneurs, it is important that they have
property that at least covers the costs of the proceedings. During the pro-
ceedings, in the course of the declaration of bankruptcy, it is possible to
secure the debtor’s assets, inter alia, by suspending execution or limiting
the management of the debtor’s assets.

What is the second stage? After the bankruptcy is announced by the
court, the proper bankruptcy proceedings begin. The date of issuing the
bankruptcy order by the court is the date of bankruptcy. The decision on
the declaration of bankruptcy is effective and enforceable from the date
of its issuance. When declaring the debtor’s bankruptcy, the court ap-
points ajudge-commissioner (who is in charge of the proceedings) and
a trustee (official receiver - “syndyk”) of the bankruptcy estate. The trus-
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tee covers the management of the debtor’s assets and proceeds to their
liquidation into cash.

In cases regarding the bankruptcy estate, the trustee performs legal
acts on his/her own name, but with an effect for the bankrupt. The trus-
tee (official receiver) shall not be liable for liabilities incurred in matters
relating to the bankruptcy estate. The trustee is liable for damage caused
as a result of improper performance of the official receiver’s duties.

As aresult of the declaration of the bankruptcy, debtor’s obligations
become immediately payable and non-monetary liabilities are automati-
cally converted into monetary liabilities ipso iure. Non-performed syn-
allagmatic contracts (based on a formula do ut des) can be executed by
the trustee, but the trustee has a possibility to withdraw from them. En-
forcement proceedings (executions) are subject to legal withholding.

As a part of bankruptcy proceedings, the trustee (1) establishes a list
of claims for the purposes of the proceedings, even if the claim had been
confirmed by a former court judgment. The trustee, as a rule, adds to the
list of claims only claims that have been reported by the creditors (the
trustee adds to the list of claims ex officio only receivables from the em-
ployment relationships and receivables secured on the debtor’s estate).

The trustee (2) liquidates into cash all the debtor’s assets. As a rule,
the disposal of assets requires estimation and takes place through an
auction.

The trustee (3) divides the accumulated funds among the creditors
within the so-called dividing proceedings with four categories of satisfac-
tion. The State Treasury receivables are treated equally with private re-
ceivables. Claims secured on the debtor’s property in a material manner
(mortgage, pledge, etc.) are subjected to the so-called rights of separa-
tion. Secured creditors receive - with priority over other creditors - the
sums obtained from the sale of the encumbered property.

The third stage concerns only natural persons who additionally meet
the criterion of payment morality specified in the Bankruptcy Law Act.11
If, after selling the debtor’s assets, outstanding liabilities remain, the
court may discontinue them.

11 See the Polish Bankruptcy Law Act of 28t February 2003.
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Procedure of concluding the arrangement with creditors in Poland

Restructuring is carried out in the following four separate restructuring
proceedings:

(a) proceedings for the approval of the arrangement;
(b) accelerated arrangement proceedings;

(c) arrangement proceedings;

(d) sanation proceedings.

The procedure for the approval of the arrangement makes possible
to conclude the arrangement as a result of the debtor’s independent col-
lection of votes without the participation of the court. An arrangement
concluded outside the court between the debtor and the creditors is sub-
ject to approval by the restructuring court. Proceedings may be initiated
only at the request of the debtor.

Accelerated arrangement proceedings allow the debtor to enter into
an arrangement after preparation and approval of the list of claims in
a simplified manner. The arrangement proceedings enable the debtor to
conclude the agreement after preparing and approving the list of receiv-
ables. Both types of proceedings can be initiated only at the debtor’s re-
quest. The opening of the proceedings results in a moratorium on the
performance of obligations subject to the arrangement. The debtor, as
arule, continues to manage his/her property himself/herself. Activities
beyond the scope of ordinary management require the consent of the
court supervisor.

The sanation proceedings enable the debtor to carry out the sanation
measures and to conclude the agreement after preparing and approving
the list of receivables. The proceedings may be instituted at the request
of the debtor or the personal creditor. Sanation activities are legal and
factual actions aimed at improving the economic situation of the debtor
and at restoring the debtor’s ability to perform obligations, while pro-
tecting against execution. The opening of the proceedings results in
a moratorium on the performance of arrangement obligations. The debt-
or is deprived of the possibility to manage his/her property for the bene-
fit of the administrator.

The central concept of restructuring is the arrangement. The ar-
rangement includes personal claims arising prior to the opening of the
restructuring proceedings, unless the Restructuring Law Act provides
otherwise; interest for the period from the date of opening of the restruc-
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turing proceedings; receivables depending on condition if the condition
was fulfilled during the fulfilment of the arrangement.

The restructuring of the debtor’s obligations includes in particular:
postponement of the performance deadline; repayment in instalments;
decrease; conversion of receivables into shares or stocks; change, ex-
change or revocation of the right securing a given claim. The arrange-
ment proposals may indicate one or more ways to restructure the debt-
or’s obligations. The arrangement proposals may also provide for the sat-
isfaction of the creditors by liquidating the debtor’s assets. The arrange-
ment proposals may provide for the division of creditors into groups
covering particular categories of interests. The terms of restructuring the
debtor’s obligations are the same for all creditors, and if voting on the ar-
rangement is carried out in groups of creditors, the same for creditors
included in the same group, unless the creditor explicitly agrees to less
favourable conditions.

A resolution of the creditors’ meeting on acceptance of the arrange-
ment shall be taken if (a) the personal majority of voting creditors (ma-
jority per capita) - who have right of important vote and (b) who repre-
sent of at least two-thirds of the amount of debt due to the voting credi-
tors support the arrangement.

The agreement adopted by the collection of votes of creditors is ap-
proved by the court, containing the content of the arrangement in the op-
erative part of the court’s ruling.

The arrangement binds creditors whose receivables according to the
Restructuring Law Act!2 are covered by the arrangement, even if they
have not been included in the list of receivables. The arrangement does
not bind creditors those the debtor did not disclose and who were not
participants in the proceedings. The arrangement does not infringe the
creditor’s rights against the guarantor and the debtor’s co-debtor or the
rights resulting from the mortgage, pledge, tax pledge, registered pledge
or maritime mortgage, if they were established on the property of a third
party. The arrangement does not infringe the rights resulting from the
mortgage, pledge, registered pledge, tax pledge or maritime mortgage, if
it was established on the debtor’s property, unless the authorised party
consented to the acceptance of the secured debt by the arrangement.

The arrangement can be changed or cancelled.

12 See the Polish Restructuring Law Act of 15t May 2015.
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BanKkruptcy and restructuring capacity of entrepreneurs,
institutions and consumers in Poland

The ability to go bankrupt have the entrepreneurs in the meaning of the
Civil Code!3 and limited liability companies and joint-stock companies
that do not run a business activity, partners in personal commercial com-
panies bearing responsibility for the companies’ obligations - without li-
miting - with all of their assets, partners of partner companies.

It is not allowed to declare bankruptcy of the State Treasury; local
self-government units; public independent healthcare institutions; insti-
tutions and legal persons established by law, unless otherwise provided
by law; natural persons running a farm who do not conduct other eco-
nomic or professional activities; universities; investment funds.

Consumers - natural persons are subject to the provisions on con-
sumer bankruptcy.

The ability to start restructuring proceedings have the entrepreneurs
in the meaning of the Civil Code!* and limited liability companies and
joint-stock companies that do not run a business activity, partners in per-
sonal commercial companies bearing responsibility for the companies’
obligations - without limiting - with all of their assets, partners of part-
ner companies.

The provisions of the Restructuring Law Act!® do not apply, inter alia,
to the State Treasury; local self-government units; domestic banks; bran-
ches of foreign banks; cooperative savings and credit unions; investment
companies; insurance and reinsurance undertakings; investment funds;
financial institutions.

Possibility of a debt relief in the case of bankruptcy of natural
persons in Poland

Proceedings regulated by the Bankruptcy Law Act!¢ with respect to natu-
ral persons - entrepreneurs should also be conducted in such a way that
areliable debtor can obtain the possibility of a debt relief.

Proceedings regulated by the Bankruptcy Law Act!? on natural per-
sons not conducting business activity should be conducted in such a way

13 See the Polish Civil Code of 23 April 1964, as amended.
14 See the Polish Civil Code of 23 April 1964, as amended.
15 See the Polish Restructuring Law Act of 15t May 2015.

16 See the Polish Bankruptcy Law Act of 28t February 2003.
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as to enable the bankrupt’s liabilities not performed in the bankruptcy
proceedings to be written off, and if possible - to satisfy the claims of the
creditors to the highest possible degree.

Premises for bankruptcy or restructuring in Poland

Bankruptcy is declared in relation to a debtor who has become insolvent.
The legislator provided for two grounds of insolvency which are inde-
pendent of each other. To file for bankruptcy, it is enough to meet any of
them.

First of all, the debtor is insolvent if he/she has lost the ability to per-
form his/her pecuniary obligations. It is presumed (praesumptio iuris
tantum) that the debtor has lost the ability to perform his or her matur-
ing monetary obligations if the delay in fulfilling financial obligations ex-
ceeds three months.

Secondly, a debtor who is alegal person or an organizational unit
without legal personality which the separate law grants legal capacity is
also insolvent when its monetary obligations exceed the value of its as-
sets and this state persists for a period exceeding twenty-four months.
This premise does not apply to commercial partnerships if at least one
partner responsible for the company’s obligations without limiting with
his/her entire assets is a natural person. Property components that do
not belong to the bankruptcy estate are not included in the calculation of
the asset value. Future liabilities, including liabilities with a condition
precedent and liabilities to a partner or a shareholder from a loan or oth-
er legal transaction with similar effects, are not included in cash liabili-
ties. It is presumed that the debtor’s financial obligations exceed the val-
ue of his/her assets if, according to the balance of his/her liabilities, ex-
cluding reserves for liabilities and liabilities to related parties, they ex-
ceed the value of his/her assets and this state persists for a period ex-
ceeding twenty-four months. However, the court may dismiss the bank-
ruptcy petition if there is no threat of the debtor’s loss of the ability to
perform his/her due financial obligations in a short time.

The court should dismiss the bankruptcy petition if the assets of the
insolvent debtor are not sufficient to cover the costs of the proceedings
or are sufficient only to cover those costs.

17 See the Polish Bankruptcy Law Act of 28t February 2003.
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It is possible to distinguish the general conditions for the opening of
restructuring proceedings and specific premises dedicated to a particular
procedure.

The general premises are as follows. Restructuring proceedings may
be carried out against an insolvent debtor or against a debtor threatened
by insolvency. The insolvent debtor should be understood as an insolvent
debtor within the meaning of the Bankruptcy Law Act.18 A debtor at risk
of insolvency should be understood as a debtor whose economic situa-
tion indicates that in the near future he/she may become insolvent. The
court refuses to open the restructuring proceedings if the result of the
proceedings would be to injure the creditors.

Procedure for approval of the arrangement may be conducted if the
sum of disputable claims entitling to vote on the arrangement does not
exceed 15 % of the sum of claims entitling to vote on the arrangement.

Accelerated arrangement proceedings may be conducted if the sum
of disputable claims entitling to vote on the arrangement does not exceed
15 % of the sum of receivables entitling to vote on the arrangement.

The arrangement proceedings may be conducted if the sum of dis-
putable claims entitling to vote on the agreement exceeds 15 % of the
sum of claims entitling to vote on the arrangement.

The court refuses to open the arrangement or sanation proceedings
also if the debtor’s ability to settle the costs of the proceedings and the
liabilities arising after its opening have not become probable.

Importance of “morality payment” of debtor in Poland

The debtor’s payment morality, understood as the reason for which the
debtor has become insolvent, is of alimited importance. Bankruptcy is
treated as a procedure to protect the interests of creditors, which is more
advantageous to creditors than individual executions. For this reason, the
court will declare bankruptcy even if the bankruptcy occurred as a result
of the debtor’s bad will (default of insolvency) or when the application
for bankruptcy was filed after 30 days of insolvency (late submission of
the application has other consequences - liability for damages and some-
times also criminal liability). Payment morality is not examined when
opening restructuring proceedings.

18 See the Polish Bankruptcy Law Act of 28t February 2003.
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The fulfilment of the payment morality test is, however, a sine qua
non condition when the natural person (consumer or entrepreneur) is
discharged of debts.

System of authorities those recognise bankruptcy and restructuring
cases in Poland

The Polish legal system for insolvency cases is a judicial system. Cases for
bankruptcy are heard by a bankruptcy court composed of three profes-
sional judges. The district court is an insolvency court - a commercial
court.

In consumer bankruptcy, one professional judge decides on the dec-
laration of bankruptcy.

After the declaration of bankruptcy, bankruptcy proceedings are
pending in the bankruptcy court which declared bankruptcy.

In the decision on the declaration of bankruptcy, however, the court
appoints a judge-commissioner who exercises general supervision over
the proceedings. The proceedings in the restructuring proceedings are
examined by the restructuring court. The district court is a restructuring
court - a commercial court. The court adjudicates as one judge. After ope-
ning of the restructuring proceedings, judicial activities in the proceed-
ings are performed by the judge-commissioner, with the exception of ac-
tions for which the court is competent.

Objectives of proceedings in Poland

First of all, there should be indicated the objectives of the restructuring
proceedings. The aim of the restructuring proceedings is to avoid declar-
ing the bankruptcy of the debtor by allowing him/her to restructure by
entering into an arrangement with the creditors, and in the case of sana-
tion proceedings also by carrying out sanation measures, securing the
creditors’ rights.

Bankruptcy proceedings should be conducted in such away that
creditors’ claims can be satisfied as much as possible and, if reasonable
reasons allow, the current debtor’s enterprise has been preserved. Pro-
ceedings regulated by the Bankruptcy Law Act!® with respect to natural
persons - entrepreneurs should also be conducted in such away that
areliable debtor can obtain the possibility of a debt relief. Proceedings

19 See the Polish Bankruptcy Law Act of 28t February 2003.

STUDIES 29



« I SOCIETAS ET IURISPRUDENTIA

D | 2019, ro¢nik VIL,, ¢islo 2, s. 19-49
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

regulated by the Bankruptcy Law Act?? on natural persons not conduct-
ing business activity should be conducted in such a way as to enable the
bankrupt’s liabilities not performed in the bankruptcy proceedings to be
written off, and if possible - to satisfy the claims of the creditors to the
highest possible degree.

Stages of the insolvency proceedings in Poland

The bankruptcy proceedings have in the dynamic approach the following
course.

(I) Proceedings regarding the declaration of bankruptcy. They start
with the application for bankruptcy. During its lifetime, the property may
be secured.

(II) The proper bankruptcy proceedings. The court declaring the
debtor’s bankruptcy appoints the judge-commissioner and the trustee
(official receiver) of the bankruptcy estate.

The bankruptcy trustee (a) prepares - in principle, on the basis of
claims filed by creditors - alist of claims that is subject to approval by
the judge-commissioner. Creditors and the bankrupt may file objections
to the content of the list of claims. Identification of contentious issues
takes place in a simplified mode.

The trustee (b) takes over the debtor’s assets, makes a list of them
and estimates their value. Then the trustee sells the assets - in principle -
through an auction or tender, and exceptionally with a free hand. An al-
ternative arrangement with creditors is possible without liquidating the
bankruptcy estate.

The trustee (c) satisfies creditors’ claims by means of the so-called
division plan.

(I1T) Debt relief proceedings. In the case of insolvent natural person
who meets the criteria of payment morality, the court may waive the
bankrupt’s liabilities not satisfied as aresult of the liquidation of the
bankruptcy estate.

Procedure for approval of the arrangement is as following.

20 See the Polish Bankruptcy Law Act of 28t February 2003.
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(I) The debtor concludes a private contract with the supervisor of the
arrangement and establishes the so-called arrangement day. Obligations
created before this day are subject to the arrangement.

(I) The debtor independently, outside the court, collects the votes
for the arrangement and if the agreement is accepted by the majority of
the creditors, he/she applies to the court for approval of the arrange-
ment.

(IIT) The court issues a decision on the approval of the agreement.

Procedure for accelerated proceedings, arrangement proceedings,
sanation proceedings is as following.

(I) Proceedings regarding the opening of the restructuring proceed-
ings. They begin with a motion to open the restructuring. In the case of
application for opening sanation proceedings, the debtor’s assets may be
secured.

(II) Proper restructuring proceedings. When opening the restructur-
ing of the debtor, the court appoints the judge-commissioner and in the
accelerated arrangement proceedings, arrangement proceedings the
court supervisor or, exceptionally, the administrator. In the sanation pro-
ceedings the court appoints the administrator. The court supervisor does
not take over the management of the debtor’s assets; the administrator
takes over the management of the debtor’s assets.

(a) A court supervisor or an administrator ex officio prepares alist of
creditors.

(b) The creditors vote in favour of the arrangement at the Creditors’
Meeting (in writing or orally).

(c) The court rules on the approval of the agreement.

The date of the bankruptcy or restructuring announcement in
Poland

The date of issuing the bankruptcy order is the date of bankruptcy. The
court does not determine retrospectively when the debtor’s insolvency
occurred.

The day of issuing the ruling on opening of the accelerated arrange-
ment proceedings, arrangement proceedings or sanation proceedings is
the date of opening of the restructuring proceedings. In the proceedings
for the approval of the arrangement, it is considered that the effects of

STUDIES 31



« I SOCIETAS ET IURISPRUDENTIA

D | 2019, ro¢nik VIL,, ¢islo 2, s. 19-49
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

the opening of the restructuring proceedings arise on the arrangement
date indicated by the debtor.

The impact of opening proceedings on the debtor in Poland

The bankrupt is obliged to indicate and to issue to the trustee all his/her
property as well as documents regarding his/her activities, assets and
settlements, in particular accounting books, other records kept for tax
purposes and correspondence. The bankruptcy of this obligation is con-
firmed by a written statement to the judge-commissioner. The bankrupt
is obliged to provide the judge-commissioner and the trustee with all
necessary explanations regarding his/her property. The judge-commis-
sioner may decide that a bankrupt who is a natural person does not leave
the territory of the Republic of Poland without his/her permission. The
above-mentioned principle applies accordingly to the members of the
bankrupt’s management body.

After the declaration of bankruptcy, the entrepreneur appears under
the existing company name with the addition of the sign “in bankruptcy”.

After opening accelerated arrangement proceedings, arrangement
proceedings, sanation proceedings, the debtor provides the judge-com-
missioner and the court supervisor or the administrator with all neces-
sary explanations, provides documents regarding his/her company and
property and enables the court supervisor to become acquainted with
the debtor’s enterprise, in particular with his/her accounting records.

After opening accelerated arrangement proceedings, arrangement
proceedings, sanation proceedings, the entrepreneur appears under the
existing company name with the addition of the sign “in restructuring”.

The impact of opening proceedings on debtor’s obligations in
Poland

The provision of the contract stipulating in the event of filing for bank-
ruptcy or for the declaration of bankruptcy the change or termination of
the legal relationships to which the bankrupt is a party is null and void.
The provision of a contract to which the bankrupt is a party that makes it
impossible or difficult to achieve the purpose of bankruptcy proceedings
is ineffective in relation to the bankruptcy estate.

The bankrupt’s cash obligations the payment date of which has not
yet come, become due on the day the bankruptcy is declared.
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Non-pecuniary property obligations change on the day the bankrupt-
cy is declared for pecuniary obligations and become payable as of that
date, even if the date of their execution has not yet taken place.

Interest on receivables due from the bankrupt may be satisfied from
the bankruptcy estate for the period until the bankruptcy date. This does
not apply to interest on claims secured by a mortgage pledge, registered
pledge, fiscal pledge or maritime mortgage. These interests can be satis-
fied only from the subject of collateral.

If, on the date of declaration of bankruptcy, the obligations under the
do ut des agreement have not been fulfilled in whole or in part, the trus-
tee may, with the consent of the judge-commissioner, fulfil the obligation
of the bankrupt and request the other party to settle a mutual considera-
tion or to withdraw from the contract as of the date of declaration of
bankruptcy.

The offsetting of the bankrupt with the creditor’s claim is admissible
if both claims existed on the day the bankruptcy was declared, even if the
maturity date of one of them has not yet taken place. A set-off is not ad-
missible if the debtor’s debtor acquired a claim by a transfer after the
declaration of bankruptcy or purchased it in the last year before the
bankruptcy date, knowing that there is a basis for bankruptcy. However,
the set-off is admissible if the buyer became the creditor of the bankrupt
as a result of repayment of his/her debt for which he/she was personally
or by certain property objects responsible, and if the buyer at the time
when he/she took responsibility for the bankrupt’s debt did not know
about the existence of grounds for bankruptcy. A set-off is always ac-
ceptable if the acceptance of liability took place a year before the bank-
ruptcy date. A set-off is not permitted if the creditor has become a debtor
of the bankrupt after the date of bankruptcy.

And what about restructuring? The provisions of the agreement
stipulating in the case of request for the opening of an accelerated ar-
rangement proceedings, arrangement proceedings, sanation proceedings
or opening thereof change or termination of the legal relationships to
which the debtor is a party are null and void. The provision of a contract
to which the debtor is a party preventing or hindering the achievement of
the objective of accelerated arrangement proceedings, arrangement pro-
ceedings, sanation proceedings is ineffective.
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Personal claims created before the opening of the restructuring pro-
ceedings, as a rule, gain the status of arrangement claims that are subject
to restructuring.

From the date of the opening of the accelerated arrangement pro-
ceedings, arrangement proceedings, sanation proceedings to the day of
their completion or the decision on discontinuance of the proceedings,
the debtor or the administrator cannot pay debts which are subject to the
arrangement.

From the date of the opening of the accelerated arrangement pro-
ceedings, arrangement proceedings, sanation proceedings to the day of
their completion or the decision on discontinuance becoming final the
set-off of mutual claims between the debtor and the creditor, is inadmis-
sible if the creditor:

1) became the debtor’s debtor after the opening of the proceedings;

2) being the debtor of the debtor, became after the opening of the pro-
ceedings his/her creditor by acquiring, by way of a transfer, a claim
created before the opening of the proceedings.

The set-off of mutual claims is admissible if the purchase of receiva-
bles occurred as aresult of payment of a debt for which the buyer was
personally responsible or responsible by certain assets, and if the buyer’s
liability for the debt arose prior to the submission of the application for
opening of the proceedings.

In the sanation proceedings, the administrator may withdraw from
ado ut des agreement that has not been performed in whole or in part
before the date of opening of the rehabilitation proceedings, with the
consent of the judge-commissioner, if the performance of the other party
resulting from this contract is an indivisible service.

The impact of opening proceedings on debtor’s assets in Poland

As of the date of bankruptcy, the estate of the bankrupt becomes a mass
of bankruptcy which serves to satisfy the bankrupt’s creditors. The bank-
ruptcy estate includes a property belonging to the bankrupt on the day
the bankruptcy was declared and acquired by the bankrupt in the course
of bankruptcy proceedings, with the exceptions specified in the Bank-
ruptcy Law Act.2! As of the date of bankruptcy, the bankrupt loses the

21 See the Polish Bankruptcy Law Act of 28t February 2003.
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right of management and the possibility of using assets falling into the
bankruptcy estate and disposing of them. Legal acts of a bankrupt are in-
valid for assets entering into the bankruptcy estate.

The composition of the bankruptcy estate is determined by prepar-
ing an inventory list and a list of receivables. Assets that do not belong to
the assets of the bankrupt are excluded from the bankruptcy estate.

After the declaration of bankruptcy, the components of the bank-
ruptcy estate may not be charged with a mortgage, pledge, registered
pledge, tax lien in order to secure the claim arising prior to the bankrupt-
cy.

On the day of opening of the accelerated arrangement proceedings,
arrangement proceedings, the property used to run the enterprise and
the property belonging to the debtor become an arrangement mass. In
the case of opening of the sanation proceedings, this property becomes
a sanation mass.

In an accelerated arrangement procedure, an inventory is not drawn
up. Within thirty days of the opening of the arrangement proceedings, the
court supervisor, and in the case of opening of the sanation proceedings,
the administrator establishes the composition of the arrangement/sana-
tion mass on the basis of entries in the debtor’s books and uncontested
documents. Determining the composition of the arrangement/sanation
mass is done by creating an inventory.

The impact of the opening bankruptcy and restructuring on other
procedures in Poland

After the declaration of bankruptcy, the court, administrative or court-
administrative proceedings regarding the bankruptcy estate may be ini-
tiated and conducted exclusively by the trustee or against him/her. The
trustee conducts proceedings for the benefit of the bankrupt, but on his/
her own behalf.

Enforcement proceedings addressed to the assets included in the
bankruptcy estate initiated before the bankruptcy date shall be suspend-
ed by operation of law as of the date of bankruptcy. These proceedings
are annulled by virtue of the law after the decision on the declaration of
bankruptcy becomes final.

The opening of the accelerated arrangement proceedings, arrange-
ment proceedings and sanation proceedings does not exclude the possi-
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bility for the creditor to initiate the court, administrative, court-admini-
strative proceedings and arbitration proceedings in order to claim re-
ceivables subject to inclusion in the receivables register.

Enforcement proceedings regarding receivables subject to the ar-
rangement by virtue of the law initiated prior to the opening of the pro-
ceedings are suspended by operation of law as of the date of the opening
of the proceedings.

Ineffectiveness of some of the bankrupt’s activities in Poland

Some provisions provide for the ineffectiveness of some of the bank-
rupt’s activities. By the way of examples, the following may be men-
tioned.

Ineffective in relation to the bankruptcy estate are legal acts carried
out by the bankrupt within one year before the date of filing for bank-
ruptcy which he/she disposed of his/her property if they were made free
or for a fee, but the value of the bankrupt’s benefit exceeds the value of
the benefit received by the bankrupt or a reserved person for the bank-
rupt or for a third party.

The security and payment of non-due debts made by the bankrupt
within six months before the filing of the bankruptcy petition shall also
be ineffective. However, the person who received the payment or securi-
ty may, by way of an action or plea, demand recognition of these acts as
effective if at the time of their execution he/she did not know about the
existence of a basis for declaration of bankruptcy.

The judge-commissioner ex officio or at the request of the official re-
ceiver deems ineffective in relation to the bankrupt’s estate a paid legal
act performed by the bankrupt within six months before the date of filing
for bankruptcy with a spouse, relative or in-line relative, relative or re-
lated person up to and including the second degree, person remaining
with the actual relationship, a household with whom he or she is cohab-
ited or adopted, unless the counterparty demonstrates that the creditors
have not been adversely affected. The decision of the judge-commissio-
ner is subject to complaint.

Position of the creditor in the proceedings in Poland

Based on a very general assessment of the regulation, it can be assumed
that in the case of:
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1) the bankruptcy of the entrepreneur, the central position belongs to
all creditors;

2) the consumer bankruptcy, the central position belongs to the bank-
rupt - natural person;

3) the restructuring, the central position belongs to the debtor - entre-
preneur.

Representation of creditors in the proceedings in Poland

In the bankruptcy and restructuring proceedings (with the exception of
the proceedings for approval of the arrangement), the legislator general-
ly provides for two types of representative bodies: the board of creditors
and the assembly of creditors.

A creditor in the understanding of the Bankruptcy Law Act?2 is every
person entitled to satisfy from the bankruptcy estate, even if the claim
does not require notification.

The creditors’ council establishes, appoints and dismisses its mem-
bers the judge-commissioner ex officio if he/she deems it necessary, or
upon the request. The creditors’ board consists of five members and two
deputies appointed from the debtor’s creditors who are parties to the
proceedings. The creditors’ board may consist of three members if the
number of the debtor’s creditors participating in the proceedings is less
than seven.

The creditors’ council helps the trustee, controls his/her activities,
examines the state of the bankruptcy funds, grants permission for activi-
ties that can only be carried out with the permission of the board of cred-
itors and expresses opinions on other matters if requested by the judge-
commissioner or the trustee. In performing the duties, the creditors’
council is guided by the interest of all the creditors.

The creditors’ board or its members may submit comments to the
judge-commissioner about the official receiver’s activities.

Theoretically, it is possible to convene a creditors’ meeting in which
all creditors can participate.

In the restructuring proceedings (with the exception of the proceed-
ings for the approval of the arrangement), the assembly of creditors is an
indispensable forum for the adoption of the arrangement.

22 See the Polish Bankruptcy Law Act of 28t February 2003.
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Procedures for disposing of property in bankruptcy in Poland

The liquidation of the bankruptcy estate is carried out by a single-source
sale or an auction of the bankrupt enterprise in its entirety or organised
parts, real estate and movables, claims and other property rights includ-
ed in the bankruptcy estate or by collecting debts from the bankrupt
debtors and executing other property rights.

After the declaration of bankruptcy, a bankrupt enterprise may be
continued if it is possible to enter into an arrangement with creditors or
it is possible to sell the bankrupt enterprise in its entirety or organised
parts. If the trustee runs a bankrupt enterprise, he/she should take all
actions ensuring the company’s position at least in a non-deteriorated
condition. The bankrupt enterprise should be sold as a whole, unless it is
not possible. The sale of a bankrupt enterprise may be, after the consent
of the judge-commissioner, preceded by a fixed-term lease contract with
a pre-emptive right if the economic reasons support it.

The sale made in the bankruptcy proceedings has the effects of an
execution sale. The buyer of the components of the bankruptcy estate is
not responsible for the bankrupt’s tax liabilities arising also after the dec-
laration of bankruptcy. The sale of the real estate results in expiration of
the rights and rand personal claims disclosed by the entry in the land and
mortgage register or not disclosed in this way, but reported to the judge-
commissioner within the prescribed period of time. In the place of the
expired law, the right holder acquires the right to be satisfied from the
price obtained from the sale of the encumbered property.

The rules for the distribution of accumulated funds between
creditors in Poland

Unless a special provision provides otherwise, receivables secured by
mortgage, pledge, registered pledge, treasury pledge and maritime mort-
gage as well as expiration of rights and personal claims on the real estate,
perpetual usufruct, cooperative ownership right to the premises or the
ship registered in the maritime register are to be satisfied from the
amount obtained from the liquidation of the object, less the costs of lig-
uidation of this object and other costs of bankruptcy proceedings in the
amount not exceeding a tenth of the amount obtained from liquidation,
not more than the part of the costs of bankruptcy proceedings which re-
sults from the ratio of the value of the item to the value of the whole
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bankruptcy estate. Claims and rights are satisfied in the order of their
priority.

Receivables to be satisfied from the insolvency funds are divided into
the following four categories.

The first category consists of receivables from the employment rela-
tionships, receivables maintenance, etc.

The second category consists of other receivables if they are not sat-
isfied in other categories, in particular taxes and other public taxes and
other receivables due to the social security contributions.

The third category consists of interest on receivables included in
higher categories in the order in which capital is to be satisfied as well as
the court and administrative fines and receivables due to the donations
and subscriptions.

The fourth category consists of receivables of partners or sharehold-
ers due to a loan or other legal transaction with similar effects, in particu-
lar delivery of goods with a deferred payment date made to a bankrupt
company being a company within five years before the bankruptcy, in-
cluding interest.

If the sum to be divided is not sufficient to cover all receivables in
full, the receivables of a further category are satisfied only after full pay-
ment of the preceding category, and if the sum to be divided is not suffi-
cient to cover all receivables of the same category in full, these receiva-
bles are satisfied relatively to the height of each of them.

The division of funds takes place once or several times, as the bank-
ruptcy estate is liquidated after the judge-commissioner approves the list
of claims in whole or in part.

Digitalization of proceedings in Poland

In connection with the Article 24 Section 1 of the Regulation of the Euro-
pean Parliament and of the Council (EU) 2015/84823 regarding bank-
ruptcy proceedings, the legislator intends to introduce into the legal sys-
tem the National Register of Debtors.

23 See Article 24 Section 1 of the Regulation (EU) 2015/848 of the European Parliament and
of the Council of 20 May 2015 on Insolvency Proceedings. O] EU L 141, 2015-06-05, pp. 19-
72.
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Digitalization of restructuring and bankruptcy proceedings will cov-
er, first of all, the introduction of electronic communication with the
court and the judge-commissioner, introduction of electronic delivery,
introduction of the obligation to prepare letters and documents using
templates of letters made available in the system, introduction of the pos-
sibility of downloading copies of documents collected from the system in
files of the proceedings. Secondly, the principle of automatic notification
required by law should be indicated. Thirdly, as part of computerization,
the introduction of an automated reporting system of the receiver is as-
sumed.

Accelerated liquidation procedures in Poland

An application for the declaration of bankruptcy may be accompanied by
an application for approval of the terms of sale of the debtor’s enterprise
or its organised part or assets constituting a significant part of the enter-
prise.

The court shall accept the application for approval of the terms of
sale if the price is higher than the amount that can be obtained in bank-
ruptcy proceedings on liquidation under general rules, less the costs of
proceedings that should be incurred in connection with liquidation in
such mode.

The court may accept the application if the price is close to the
amount possible to obtain in bankruptcy proceedings on liquidation un-
der general rules, reduced by the costs of proceedings that should be in-
curred in connection with liquidation in this mode, if there is an im-
portant public interest or the possibility of preserving the enterprise of
the debtor.

Taking into account the application, the court in the decision on the
declaration of bankruptcy approves the terms of sale, specifying at least
the price and the buyer of the assets being the subject of the sale referred
to in this part of our paper. In the order, the court may also refer to the
terms of sale specified in the draft contract.

Arrangement proposals in Poland

The restructuring of the debtor’s obligations includes in particular: post-
ponement of the performance deadline; repayment in instalments; de-
crease in height; conversion of receivables into shares or stocks; change,
exchange or revocation of the right securing a given claim. The arrange-
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ment proposals may indicate one or more ways to restructure the debt-
or’s obligations. The arrangement proposals may also provide for the sat-
isfaction of the creditors by liquidating the debtor’s assets.

The arrangement proposals may provide for the division of creditors
into groups covering particular categories of interests.

The terms of restructuring the debtor’s obligations are the same for
all creditors, and if voting on the arrangement is carried out in groups of
creditors, the same for creditors included in the same group, unless the
creditor explicitly agrees to less favourable conditions.

The mode of entering into an arrangement with creditors and its
approval in Poland

The arrangement adopted by the assembly of creditors is approved by
the court, containing the content of the arrangement in the operative part
of the ruling. A hearing designated for recognition of the arrangement
takes place no sooner than one week after the end of the creditors’ meet-
ing at which the arrangement was adopted. Participants in the proceed-
ings may submit objections in writing to the arrangement.

The court refuses to approve the agreement if it violates the law, in
particular if it provides for the granting of public aid contrary to the regu-
lations, or if it is obvious that the agreement will not be executed. The
court may refuse to approve the arrangement if its terms are grossly un-
fair to creditors who voted against the arrangement and raised objec-
tions.

Receivables secured by mortgage, pledge in bankruptcy and
restructuring in Poland

Unless a special provision provides otherwise, receivables secured by
mortgage, pledge, registered pledge, treasury pledge and maritime mort-
gage as well as expiration of rights and personal claims on the real estate,
perpetual usufruct, cooperative ownership right to the premises or the
ship registered in the maritime register are to be satisfied from the
amount obtained from the liquidation of the object, less the costs of lig-
uidation of this object and other costs of bankruptcy proceedings in the
amount not exceeding a tenth of the amount obtained from liquidation,
not more than the part of the costs of bankruptcy proceedings which re-
sults from the ratio of the value of the item to the value of the whole
bankruptcy estate.
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In restructuring, the arrangement does not include a claim secured
by a mortgage, pledge, registered pledge, tax lien or sea mortgage in the
part covering the value of the collateral, unless the creditor agreed to be
covered by the arrangement. Consent to cover the debt by the arrange-
ment is expressed in an unconditional and irrevocable manner, at the lat-
est before voting on the arrangement. Consent can be expressed orally to
the minutes of the creditors’ meeting. To the claims secured by the trans-
fer to the creditor of the ownership of an item, claim or other right, the
above-mentioned principle shall apply accordingly.

The arrangement does not infringe rights resulting from a mortgage,
pledge, registered pledge, tax pledge or maritime mortgage if it was es-
tablished on the debtor’s property, unless the authorised party consent-
ed to the acceptance of the secured debt by the arrangement. In the case
of consent to the inclusion of a secured claim, these rights remain in ef-
fect, but they secure the claim in the amount and on the terms of pay-
ment specified in the arrangement.

The restructuring law gives the debtor the opportunity to submit ar-
rangement proposals regarding only some of the obligations the restruc-
turing of which has a fundamental impact on the debtor’s continuing op-
erations (the so-called partial arrangement). The essence of a partial
agreement is, therefore, to restructure only some of the arrangement
commitments that the debtor has chosen independently. Under a partial
arrangement it is possible - obligatory - to include a system of creditors
secured in cash on the debtor’s assets, who, without partial layout insti-
tutions, would be covered by the arrangement only with their own con-
sent. Thus, in practice, a partial arrangement is a powerful restructuring
tool capable of “blocking” debt collection from material security credi-
tors.

As arule, the coverage of a claim secured by a material means on the
debtor’s assets and a claim secured by transfer for collateral, the value of
which is covered by the collateral, require the consent of the creditor.
The creditor, fully secured by object, therefore, has, as a rule, full control
over his/her claim in the context of the arrangement. In the case of a par-
tial arrangement, the debtor may “compulsorily” include the creditor se-
cured materially into the orbit of the partial arrangement, even if the se-
cured claim is fully covered by the collateral and the creditor is not inter-
ested in entering his/her claim into the arrangement.
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Nevertheless, binding the creditor, substantively secured by the re-
structuring mode, requires certain conditions to be met by the debtor.

First, the debtor should present to the creditor arrangement pro-
posals providing for full satisfaction, within the period specified in the
arrangement, of his/her claims along with incidental claims which were
provided for in the contract constituting the basis for establishing the
collateral, even if the contract was effectively terminated or expired. In
practice, the debtor may, therefore, postpone the satisfaction of the cred-
itor secured in a timely manner.

Secondly, alternatively, the debtor should provide the creditor with
a settlement proposal providing for satisfying the creditor to a degree not
lower than it can be expected in the case of debt recovery together with
side receivables from the collateral.

Preference for the State Treasury in the proceedings in Poland

The State Treasury currently has no preferences in satisfying by the divi-
sion of the bankruptcy estate funds. The State Treasury’s receivables are
not subject to exclusion from the arrangement in the event of restructur-

ing.

An exception applies to the Social Insurance Institution which, how-
ever, has a separate subjectivity from the State Treasury.

The restructuring of liabilities due to the social security and health
insurance of the debtor (other obligations of the debtor towards the So-
cial Insurance Institution) may only include spreading into instalments
or deferring the payment deadline.

Separate procedures in Poland

Both in bankruptcy and restructuring proceedings, the legislator, in addi-
tion to the main mode, introduces separate modes (for developers, bond
issuers, etc.).

Separate proceedings are bankruptcy proceedings against natural
persons who do not run a business. Separate provisions apply to natural
persons whose bankruptcy cannot be declared in accordance with the
provisions of the main proceedings. In matters not regulated in separate
regulations, the provisions on the main bankruptcy proceedings shall ap-
ply accordingly.
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International bankruptcy and restructuring law in Poland

Due to the fact that Poland is a Member State of the European Union, the
provisions on international bankruptcy have two levels of regulation -
the European Union law and the Polish law.

The insolvency law of the European Union deals with jurisdiction.
The courts of the Member State within the territory of which the centre
of the debtor’s main interests is situated shall have jurisdiction to open
insolvency proceedings (“main insolvency proceedings”). The centre of
main interests shall be the place where the debtor conducts the admin-
istration of his/her interests on a regular basis and which is ascertaina-
ble by the third parties. Where the centre of the debtor’s main interests is
situated within the territory of a Member State, the courts of another
Member State shall have jurisdiction to open insolvency proceedings
against that debtor only if the debtor possesses an establishment within
the territory of that other Member State. The effects of those proceedings
shall be restricted to the assets of the debtor situated in the territory of
the latter Member State.

The next issue is the scope of applicable law (lex concursus). The law
applicable to insolvency proceedings and their effects shall be that of the
European Union Member State within the territory of which such pro-
ceedings are opened (the so-called “State of the opening of proceedings”).
The law of the State of the opening of proceedings shall determine the
conditions for the opening of those proceedings, their conduct and their
closure.

Under the law of the European Union, any judgment opening insol-
vency proceedings handed down by a court of a Member State which has
jurisdiction shall be recognised in all other Member States from the mo-
ment it becomes effective in the State of the opening of proceedings.

Finally, the law of the European Union deals with proceedings of
members of group of companies.

According to the Polish law, the exclusive jurisdiction of the Polish
courts includes bankruptcy cases if the main centre of the debtor’s main
activity is located in the Republic of Poland. The Polish courts also have
jurisdiction if the debtor conducts business or has his/her place of resi-
dence or registered office or property in the Republic of Poland. If the ju-
risdiction of the Polish courts is exclusive, the bankruptcy proceedings
have character of the main bankruptcy proceedings. In other cases, the
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bankruptcy proceedings have character of the collateral bankruptcy pro-
ceedings.

Proceedings regarding the recognition of a decision on the opening
of foreign bankruptcy proceedings are initiated at the request of a foreign
administrator or a debtor who has been left with the management of his/
her own property.

A decision to instigate foreign insolvency proceedings shall be rec-
ognised if:

1) itrelates to a matter which does not belong to the exclusive jurisdic-
tion of the Polish courts;

2) recognition does not contradict the basic principles of the legal order
in the Republic of Poland.

Recognition of a decision on the opening of foreign bankruptcy pro-
ceedings does not prevent the Polish court from instituting bankruptcy
proceedings. However, if the decision on the initiation of the main foreign
bankruptcy proceedings has been recognised, the bankruptcy proceed-
ings instigated in the Republic of Poland are secondary bankruptcy pro-
ceedings.

Penal protection in Poland

It is an offense to provide false data in the bankruptcy petition. In the pro-
ceedings for declaration of bankruptcy as well as in the bankruptcy pro-
ceedings, the principle of truth applies. The principle of truth in proceed-
ings for the declaration of bankruptcy is subject to increased legal protec-
tion. Along with the application for declaration of bankruptcy, the debtor
is obliged to submit a statement in writing as to the truthfulness of the
data contained in the application. This offense is an individual offense
which may be committed by the debtor - a natural person filing for bank-
ruptcy, having the bankruptcy capacity, or a natural person entitled to
represent the debtor.

It is an offense to give the court false information about the debtor’s
assets.

It is an offense not to report the company’s bankruptcy. Criminal liabil-
ity of natural persons for failing to file for bankruptcy applies only to cer-
tain types of entities that have bankruptcy capacity. Whoever, being
amember of the company’s management board or liquidator, does not
file for bankruptcy of a commercial company despite the establishment
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of conditions justifying the bankruptcy of the company, is subject to a fi-
ne, restriction of liberty or imprisonment for up to one year.

Fainting or depletion of the creditor’s satisfaction. Whoever, in the
event of threat of insolvency or bankruptcy, frustrates or depletes the
satisfaction of his/her creditor by removing, concealing, disposing, giv-
ing, destroying, actually or apparently encumbering or damaging the
components of his/her property, is subject to imprisonment of up to
three years. The legislator introduces qualified type of crime, because if
the act has caused damage to many creditors, the perpetrator is subject
to imprisonment from six months to eight years. If the victim is not the
State Treasury, the crime is prosecuted at the request of the victim. At the
same time, the debtor is responsible for the debtor who, on the basis of
a legal regulation, decision of the competent authority, contract or actual
performance, deals with property matters of another legal person, a phy-
sical group or a person without legal personality.

Bringing down bankruptcy or insolvency is an offense. Whoever, being
a debtor of several creditors, leads to his/her bankruptcy or insolvency,
is subject to a penalty of imprisonment from three months to five years.
This is, at the same time, an intentional act in a direct or potential inten-
tion. Whoever, being a debtor of several creditors in a reckless way (and,
therefore, unintentional), leads to his/her bankruptcy or insolvency, in
particular by squandering parts of property, incurring liabilities or enter-
ing into transactions obviously contrary to the principles of management,
is subject to a fine, restriction of liberty or imprisonment up to two years.
The debtor is responsible for the debtor who, on the basis of a legal regu-
lation, decision of the competent authority, contract or actual performan-
ce, deals with property matters of another legal person, a physical group
or a person without legal personality. These crimes are material crimes.
This means that for their performance an effect in the form of bringing
about bankruptcy or insolvency is required. “Bringing” covers any debt-
or’s behaviour with which the inception of his/her insolvency or bank-
ruptcy should be combined. In the face of a perpetrator of the crime who
voluntarily repaired the damage in its entirety, the court may apply ex-
traordinary mitigation of punishment, and even refrain from imposing it.
However, in the case of a perpetrator of a crime who voluntarily repaired
the damage in a significant part, the court may apply extraordinary miti-
gation of punishment.
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Favouring creditors. Whoever, in the event of threat of insolvency or
bankruptcy, unable to satisfy all creditors, repays or secures only some,
which acts to the detriment of others, is subject to a fine, restriction of
liberty or imprisonment for up to two years.

Acting to the detriment of other creditors in connection with the bank-
ruptcy proceedings. Whoever grants or promises to grant a financial ad-
vantage for acting to the detriment of other creditors in connection with
bankruptcy proceedings or aimed at preventing bankruptcy, shall be pu-
nished by imprisonment of up to three years. A creditor shall be subject
to the same penalty.

It is an offense not to let property and not to provide information. This
offense is an individual offense that can only be committed by offender
who has certain characteristics: a natural person who is bankrupt (even
if the declaration of bankruptcy was not legally valid) or a natural person
entitled to represent a bankrupt who is alegal person or a commercial
company without legal personality. The offense is of a formal (ineffec-
tive) nature and must be committed intentionally (in a direct or individ-
ual intention). The object of protection is property entering into the
bankruptcy estate as well as proceedings aimed at determining the com-
position of the bankruptcy estate. Acting behaviour is not giving the trus-
tee all assets falling into the bankruptcy estate, accounting books or other
documents related to his/her property, not giving the receiver or the
judge-commissioner information about the bankrupt’s property or failing
to provide the receiver with data or documents that allow him/her to ful-
fil the information obligation assigned to listed companies.

Conclusions

The aim of the study was to present - in general - the Polish law on in-
solvency which is a modern and - no doubt - quite important regulation
in Europe. Legal regulation regarding consumer bankruptcy in Poland
will significantly change in the near future. Other remarkable adjust-
ments are also prepared.

The presented paper could be used to compare the Polish law and
other systems of law. In the current era of globalization, legal compari-
sons are extremely necessary instruments. The internationalization of
scientific discourse has a positive impact on the development of legal sci-
ences.
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The issues of bankruptcy and restructuring are of interest to various
centres with a global reach, which underlines the importance of an effec-
tive legal regulation in this area. The United Nations Commission on In-
ternational Trade Law UNCITRAL has published two important docu-
ments relating to the problem of insolvency law. The first one - UN-
CITRAL Legislative Guide on Insolvency Law?4 - from year 2005, consists
of two parts: Part One - Designing the Key Objectives and Structure of an
Effective and Efficient Insolvency Law; Part Two - Core Provisions for an
Effective and Efficient Insolvency Law. The second document is the UN-
CITRAL Legislative Guide on Insolvency Law: Part Three - Treatment of
Enterprise Groups in Insolvency; published in New York in year 2012.25
The United Nations Commission on International Trade Law reserves
that it is not its intention that recommendations regarding bankruptcy
law included in the Legislative Guide become an element of individual le-
gal orders. The Legislation Guide contains important issues that are rec-
ommended to consider when creating the norms of the bankruptcy and
restructuring law. The United Nations Commission on International Tra-
de Law does not recommend only one solution, but points to various pos-
sibilities of solutions that may possibly be used by the legislators, taking
into account the local (national) legal context. The Polish insolvency law
clearly accepts many of the United Nations Commission on International
Trade Law’s recommendations.
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O TeopuH MeKOTpaCJA€eBBIX JOTOBOPOB
(Ha npuMepe 3K0/IOTHYEeCKHX JO0Tr0BOPOB)

On the Theory of Inter-sectoral Contracts
(on Example of Environmental Contracts)

Anexceii [IaB/10BUY AHUCUMOB
[Aleksey Pavlovich Anisimov]

Abstract: The paper is devoted to the consideration of one of the varieties
of inter-sectoral contracts concluded in the sphere of interaction between
society and nature. As conclusion, it is argued that this type of contractual
relationship is regulated by the norms of the civil law and the environmen-
tal law, which is studied on the example of the specifics of four types of con-
tracts for the provision of services (contracts of environmental insurance,
contracts of environmental audit, contracts of environmental tourism as
well as contracts for the treatment of solid municipal waste).

Key Words: Private Law; Public Law; Environmental Law; Contract;
Waste; the Russian Federation.

AnHomayus: Cmambus nocessweHa paccmomperuio 00Hol u3 pasHosuod-
Hocmetl mexcompaciessix 002080p08, 3aKA0YAEMbIX 8 cihepe 83aumodell-
cmeus o6wecmasa u npupodsl. ApzymeHmupyemcsi 861800 0 MOM, Ymo OaH-
Hblll 8U0 002080PHLIX OMHOWEHUU pe2yAupyemcst HOpMaMu 2paxcoaHckKo-
20 Npasa u 3ko./102U4ecKko20 npasa, Ymo uccaedyemcs Ha npumepe cneyu-
Puku yemoipex sudos do2080po8 803Me30H020 0KA3aHUs ycayz (002080-
po8 9K0/102UMecK020 CMmpaxosaHus, do2080po8 IK0102u4ecko20 ayoumad,
0d02080p08 3K0/102U1ECKO20 MYpU3Ma, a makice 02080p08 No 06paweHuo
¢ meepdbiMU KOMMYHAAbHIMU 0MX00aMU).

Kamwouesvle caoea: YacmHoe npago; nybauvHoe npaeo; 3Ko./102udeckKoe
npaso; dozoeop; omxodsl; Pocculickas @edepayusi.

BBeaeHue

[TocTynaTesbHOE pa3BUTHE POCCUHCKON NMPABOBOW CUCTEMbI B MOCJE[-
HUE TOJbl HACTOSITEJIbHO TpebyeT (OPMYJHMPOBKM HOBBIX IMPABOBBIX
KOHUENIUH, 00bACHAIOUIUX TPOUCXOAAIINE B OTEUECTBEHHOM MpaBe siB-
JleHUs1 Y npoueccbl. OJHOU U3 TaKUX TEHJEHLUHN [BJISIeTCS B3aUMHOe
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IIPOHUKHOBEHHE NPABOBBbIX HOPM Pa3/IMYHON OTpac/eBON NMpUHALIEX-
HOCTHM ¥ QOpPMUPOBAHME MeEXOTpPAC/JeBbIX MPUHIMIIOB W MeXoTpacie-
BbIX HHCTUTYTOB, a TaKXe 06Cy>/JileHHe KOHLeNIUU MeX0oTpacjaeBbIX J10-
TOBOPOB.

[locneansas obycjoB/eHa TeM, YTO HAaYMHas CO BTOPOH NOJIOBUHBI
XX Beka B 0Te4YeCTBEHHOM MPAaBOBOU HAayKe NPOUCXOJLUT MepeocMbIcCie-
HUe JI0T0BOpa, NOsIBJISIETCS ero NOHMMaHUe KaK YHUBepPCaJbHOTO pery-
JISITOpa 00IleCTBEHHbIX OTHOLIEHUH, UCCIelyeTcsl MeXoTpacaeBol Xa-
pakKTep JJoroBOpa, YTO BjIeyeT YBeJIMUEeHHe YUCIa HayYHbIX paboT o Ipa-
BOBOM NPUPO/Jie JOTOBOPA B HAyKe TeOPUH rocyZapcTBa U npasa. [locTe-
IIeHHO pa3pabaTblBaeTCs Teopus aAMUHUCTPATHBHOrO A0roBopa, NMpo-
IleccyaJIbHOT0 ZIoT0BOpa, UccaefyeTcs clieliiduka ceMeiHO-IpaBOBOTO
JloroBopa Y Tak JlaJiee.

O611as TeopUsa MeKOTPaCJIEBOro A0roBopa B pOCCUICKOM NpagBe

Kak orMeuaeT Y. B. AkudneBa, xapakTepHbIMH YepTaMU «MeK0OTpaciie-
BBIX JIOTOBOPOB SIBJSIIOTCS CMELIEHHUs] PAa3/IMYHbIX 3JIEMEHTOB: a) TOJbKO
YaCTHO-NPAaBOBBIX OTpacjel; 6) 4YacCTHO-NPABOBBIX U MaTepUabHBIX
ny6JMYHO-TIPABOBBIX OTpac/ed NMpaBa; B) YACTHOrO M MYyGJHUYHOTO MpPO-
IleccyaJbHOr0 NpaBa; T) NyGJWYHOrO IMpOLecCyaJbHOr0 M MaTepHasb-
HOr0 NpaBa; [J) MaTepHaJbHbIX NMyO6JUYHO-IPABOBLIX OTpacjeil HpaBa
u Jpyrue. KoMniekcHoe peryjvpoBaHHe AOrOBOPHBIX OTHOIIEHHUH eau-
HbIM COTJIALIEHUEM CIIOCOGCTBYET LieJIeHANpaBJIeHHOMY U OllepaTUBHO-
My IOpHUJUYECKOMY U3MEHEHHIO 06IeCTBEHHOH XKU3HH, [T03BOJISIET pac-
CMaTPUBATbh NPAKTUKY MEXOTPACJEBOr0 JOTOBOPHOTO PETyJIUPOBAaHUSA
C Pa3JIMYHBIX CTOPOH B €e MHOroo6pa3vH, KauecTBEHHO, 3¢deKTUBHO
Y B pa3yMHble CPOKH BOCIOJIHATH Npobessl..».! A. /l. Kopenkuit nuuier,
YTO «[IPOHUKHOBEHME JOTOBOPHBIX METO/0B PeryJHpOBaHUs B pa3/ivy-
Hble, B TOM 4MCJIe TPaJAULMOHHO NyG/IMYHbIe, OTPAC/IH [IpaBa IBHO CBU-
JleTeJIbCTBYET O MEXOTPACJIEBOM XapaKTepe MHCTUTYTA AOroBOpa, YTO
06'beKTUBHO HE IO03BOJIIET OTPAaHUYUTb PAMKH €ro U3y4yeHUs OJHOH
OTpaCJIbIO IPaXKAAHCKOTO0 NpaBa. [JJaHHasg 0CO6EHHOCTb CTAaBUT Ha MOBEC-
TKY [JHf HE06XOAUMOCTb KOMIIJIEKCHOTO U3yYeHUs JOTOBOPHOIO pery-
JINPOBAHHUS, UCIOJb3yeMOT0 Pa3/IMYHBbIMU OTpac/AsMH IpaBa B LeJAX

-

AKIFYEVA, 1. V. Mixed Legal Contracts: Theory and Practice. Saint Petersburg: Saint Peters-
burg State University of Economics and Finance, 2011, p. 10 [in the Russian original AKHU-
®bEBA, U. B. CmewaHHble npagogble do2080pbl: gonpocsl meopuu u npakmuku. CaHkT-Ile-
TepOypr: CaHKT-IleTepOyprckuil rocy;apcTBEHHbIN YHUBEPCUTET 3KOHOMUKU U GUHAH-
coB, 2011, c. 10].
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OTTPAaHUYEHHUS] KOHLENTYaJbHBIX, OOLIUX JJI1 BCEX OTpac/jeHd moJsioxe-
HUH OT 4acTHBIX 0COGEHHOCTEH JOrOBOPHOIO PEryJHpoOBaHuUs, onpese-
JisileMbIX crneluPUKON 00beKTa KOHKPETHON OTpacju, a MoTOMYy - He
OKa3bIBAIOLIUX CYLIeCTBEHHOI0 BJIUSHUSA HAa TEOPUIO JOTOBOPHOTO pery-
JIMPOBAHHS B IeJI0M».2

[To muenuto d. C. puIIMHOMN, «corJialieHre, HA OCHOBaHUM KOTOPOIo
BO3HUKAIOT, U3MEHSIOTCS U MPEKPALIAIOTCS He TOJIbKO MpaBa U 06si3aH-
HOCTU B chepe TpakJaHCKOrO MpaBa, HO U B APYTHX OTpaAC/sX NPaBa,
MpeCTaBJseT CO60H He TpakAaHCKO-IPAaBOBOH, a KOMIIJIEKCHBIHA MeXKO0-
TpacJyieBoi 0roBop».3

E. b. Ko3JsioBa moJiaraeT, 4YTO BCe rpa’kIaHCKO-IPaBOBbIe JOTOBOPHI
MOTYT OBITh KJACCUQUIMPOBAHbI Ha OTpac/eBble, MEXOTpacJeBble
Y KOMILJIEKCHbIe. K oTpac/ieBbIM JJOrOBOpaM «CJaeAyeT OTHECTH J0TO0BO-
pbl, NMPABOBOE pPETrYJUPOBaHHE KOTOPBIX OCYI[ECTBJISETC HOpPMaMH
IrpaXkKJaHCKOT0 MpaBa KaK OTpPac/JM 3aKOHOJAaTeJbCTBa. B KauecTBe Me-
’KOTpACJIEBBIX IOTOBOPOB BBLICTYMAKT JOTOBOPHI, IPAaBOBOE PEryJUpo-
BaHHE KOTOPBIX OCYIIEeCTBJIIETCS HOpPMaMH WHOH OTpac/jM 3aKOHOJa-
TeJIbCTBa. K KOMIIJIEKCHBIM TPaXK/JaHCKO-MIPAaBOBBIM JIOTOBOpaM CJIeyeT
OTHECTH JIOTOBOPHI, YperyJMpoBaHHblE HOPMaMHU KOMIIJIEKCHBIX MPaBO-
BbIX aKTOB, TO €CTh aKTOB, KOTOpPbIe HE MOTYT ObITb OTHECEHBI HU K O/I-
HOM O0Tpac/iv 3aKOHOAATebCTBax.4

Mexxy TeM, IpY BCel NPUBJIEKaTeJbHOCTH NOCAeAHEro NOAX0a, OH
COZLEPKUT U PSAZ JUCKYCCUOHHBIX MOMEHTOB. /leslo B TOM, UTO He COBCEM
O/IHO3HAYHbI KPUTEPUHU OTJIMYMUS OTPACIEBbIX OT KOMILJIEKCHBIX 10I'0BO-
POB, NMOCKOJIbKY, HallpuMep, AOr0BOPHI B chepe 3eMesbHbIX OTHOIIEeHUH
(apeHApl, KYIIM-IPOJaXKU 3eMeJIbHbIX yYacTKOB) PeryJupyloTcsl Kak

[N}

KORETSKY, A. D. Theory of Contractual Regulation of Civil Law Relations. Rostov-on-Don:
North-Caucasus Academy of Public Administration, 2007, p. 6 [in the Russian original KO-
PELIKUMH, A. /l. Teopust 002080pH020 pezyAupo8aHus zpaxcdaHcko-npasosbix OMHOUEeHUL.
PocToB-Ha-/loHy: CeBepo-KaBKka3ckas akasieMusi rocyjapcTBeHHOU ciyx6b1, 2007, c. 6].
GRISHINA, Ya. S. Conceptual Model of Legal Support of the Russian Social Entrepreneurship.
Moscow: Moscow Academy of Economics and Law, 2016, p. 398 [in the Russian original
I'PUIIUHA, {. C. KonyenmyasivHas Mmodeab npagogozo obecnevyeHusi pocculickozo co-
yuaabHo20 npednpuHumamenbcmea. MockBa: MocKoBCKas aKa/ileMHs 9KOHOMUKH U Ipa-
Ba, 2016, c. 398].

4 KOZLOVA, E. B. Civil-law Contracts on Branch of Belonging of the Norms Regulating
Them. Bulletin of the Russian Legal Academy. 2011, no. 1, p. 32. ISSN 2072-9936 [in the
Russian original KO3JIOBA, E. B. 'paxaHCKo-IpaBOBbIe JOTOBOPHI 110 OTPACIe€BOH MPHU-
Ha/JIJIEXKHOCTH PETyJUPYIOIHUX UX HOpM. BecmHuk Pocculickoli npasosoti akademuu. 2011,
Ne 1, c. 32. ISSN 2072-9936].
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HOPMaMHU I'PaXKJaHCKOr0, TaK U 3eMeJIbHOT'0 3aKOHO/jaTe/IbCTBA (yCcTaHa-
BJIMBAIOLIEr0 JA0CTATOYHO creludruiecKre TpeboBaHUS U OTPaHUYEHUS
no 060pOTYy 3eMeJIbHbIX yYaCTKOB CeJIbCKOXO3SIMCTBEHHOTO Ha3Haue-
Hus). [Ipu aToM U 3eMesbHBIN KogeKc Poccuiickoit ®enepanuu, u Gene-
pasibHBIN 3aK0H «006 060pOTe 3eMeJIb CeJIbCKOX03sIHCTBEHHOr0 Ha3Have-
HUsI» OT 24 uroaa 2002 roga Ne 101-®3 (B pemakiuu oT 29 nekabps
2017 ropa) MoryT OBbITh OTHECEHBI K BIIOJIHE KOHKPETHOM oTpaciu 3e-
MeJIbHOTO 3aKOHO/IaTeJbCTBa, KOTOPas OTJUYAETCS OT TPakAAaHCKOTo
3aKOHOJATeJbCTBA U He fABJIAeTCA KOoMILJIeKCcHOW. HakoHel, eciau npu-
3HaBaTb MEXOTpPAC/JeBbIMH aAMUHUCTPATUBHbBIN UJIX TPYA0BOU JOr0BO-
pbl, TO e/iBa JIM ONpPaBJAaHHO UMEHOBAaTb UX UMEHHO «MeXOTpac/eBbl-
MU» - CKOpee 3TO OTpac/ieBble, HO He IpakJJaHCKO-IPaBOBbIe JOTOBOPBI.
[TosTOoMy mpejfcTaBjsieTCs HauboJiee JIOTUYHON KjacCUupUKaLMs J[Oro-
BOPOB Ha oOTpacjieBble (TrpakJaHCKO-MPABOBbIE) U MEXOTpPACJEBBIE,
B paMKaX KOTOPBIX IIPAaBOBOE peryJIMpOBaHUE OCYIEeCTBJSETCS HOpMa-
MU I'PaXKJaHCKOI'0 U UHBIX OTpac/ei mpasa.

Teopml 9KOJIOTUYECKHX AOTOBOPOB B OTAEJ/IbHBIX OTPAC/IAX IIpaBa

KoH1enius MexoTpacjeBbIX JJOTOBOPOB C KaX/bIM TO/JIOM I0JIy4aeT Bce
GoJiblliee pacnpoCcTpaHeHWe MPUMEHUTENbHO K CAMbIM pPa3JIUYHbIM OT-
pacisiM nmpaBa. Hanpumep, oTMedaeTcs, YTO «0OrOBOp CypporaTHOro Ma-
TEePUHCTBA MOXHO OTPeJeJIUTh KaK MeXOTpacJeBO! Z0roOBOp, 0 KOTO-
pOMy oJiHa CTOpOHa (CypporaTHas MaTh) 06513yeTCsl BBIHOCUTb U POJUTH
reHeTHUYECKHU 4yKOoro eil peGeHKa JiJis OCAeAyI0lel epejadn ero Jpy-
ro cTopoHe (poJuTessAM-3aKa3yMKaM), Apyras CTOPOHa B CBOIO Oue-
pe/ib 06513yeTcs OMJIATUTh IPOrPaMMy CyppPOraTHOTO MaTEPUHCTBa».5

OZHUM K3 BUJIOB MEXOTPACJEBbIX JOTOBOPOB MOXHO CUUTATh J0Or0-
BODHI B chepe oxpaHbl OKpyxatoliel cpefbl. OHAKO Ipex/e, YeM MpHU-
CTYNIUTD K PACCMOTPEHUIO UX KJIACCUPUKALMH U chepbl JeHCTBUS, HE00-
X0JJMMO OTBETUTH Ha 60Jiee paMOYHBIN BOMPOC, CBA3aHHBIU C ompe/ee-
HUeM MpeJMeTa 3KOJIOTMYECKOro MpaBa Kak oTpacjau mnpasa. Ha aTtoT

5 ALBOROV, S. V. Concept, Legal Nature and Some Problems of Legal Regulation of the
Surrogacy Contract under the Legislation of the Russian Federation. In: V. G. GOLUBTSOV
and 0. A. KUZNETSOVA, eds. Seventh Perm Congress of Legal Scholars. Perm: Perm State
National Research University, 2016, p. 80. ISBN 978-5-7944-2821-6 [in the Russian ori-
ginal AJIBOPOB, C. B. [lonsiTHe, npaBoBasi NIPUPOZA U HEKOTOPbIe TPOGJIEeMbI IPABOBOTO
peryJimpoBaHHs AOTOBOpa CypporaTHOro MaTepHHCTBA IO 3aKOHOJATebCTBY Poccuii-
ckoit Penepanuu. B: B. I'. TOJYBLOB u O. A. KY3HELOBA, peg. Cedvmoii nepmckuii KoH-
epecc yueHbix-topucmos. IllepMb: [lepMCKHil rocyAapCTBEHHBIN HallMOHAIbHBIN HCCIIE/0-
BaTeJIbCKU yHUBepcuTeT, 2016, c. 80. ISBN 978-5-7944-2821-6].
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CYeT B HayKe CYyLIeCTBYeT JBa NPHUHLUIHAIBHO pasHbIX noaxoga. Cto-
POHHHKH «3KOJIOTUYECKOT0 [TPaBa B LIMPOKOM CMBICJIE» BKJIIOYAIOT B €r0
COCTaB NPUPOLOOXPAHHOE U MpUpoJopecypcHoe mpaBo.b K gocTouH-
CTBaM TaKOro NOJX0Ja cjJeJyeT OTHECTH NoJYepKHBaHHe TeCHOH CBA3U
MeX/ly UCI0JIb30BAaHHEM U 0XpaHOMU 3eMeJIb, BOJ, HeJip, JIeCOB, YKUBOTHO-
ro MHpa ¥ aTMocPepHOro Bo3Ayxa.

HepocTaTkoM aTOW KOHLENLHUH SIBJISIETCS HEONPEAEIEHHOCTh MeCTa
B CUCTEMe 3KOJIOTUYECKOTO IpaBa 3eMeJIbHOr'0, BOJHOT0, TOPHOTO, JIec-
HOTo, payHHCTUYECKOT0 ¥ BO3AYLIHOrO NpaBa. Y pasHbIX NpeJCcTaBUTe-
Jiel JaHHOM KOHIeNIIMY AaHHbIe IpaBOBble 06LIHOCTH UMEHYIOTCA MOJ-
OTpACJMHU WJIM UHCTUTYTaMH 3KOJIOTMYECKOTO IpaBa, 4YTO SBJASETCA
(B 060UX c1y4yasix) BeCbMa AUCKYCCHUOHHBIM, IOCKOJIbKY €CJIH, HalIpUMeD,
3eMeJIbHO€e (BOJHOE, TOPHOE) MPABO — 3TO MOAOTPAC/IH 3KOJIOTHYECKOT0
npaBa, TO TOTJA B3IKOJOTMYECKOM MNpaBe GOJblle MOJOTpAcjaed, yeM
B IPaX<IaHCKOM IIpaBe, UTO e/jBa JIU yMecTHO. Ec/iu 3eMesnibHOe (BOZAHOE,
TOpHOe, JIeCHOE) NIPaB0 3TO UHCTUTYThI — TO UX 06'beM CJIMIIKOM BeJIUK
JJI1 UHCTUTYTA.

CTOPOHHHUKH 3KOJIOTMYECKOTr0 NMpaBa «B Y3KOM CMbICJIe» M0JIArawT,
YTO 3KOJIOTHUECKOe (IPUPOJ00XPAaHHOE) MIPABO — 3TO CAMOCTOATE/IbHAS
OTpac/ib MpaBa, HAXO/IAIAsICS B CJIOXKHON CUCTEME MEXOTPACJIeBbIX CBsl-
3ed C IpUPOJOPECYPCHBIM IPABOM, N0J, KOTOPBIM INpe/AJaraeTcs MoHU-
MaThb COBOKYITHOCTb OT/Ie/IbHBIX CAMOCTOSITEJIbHBIX OTPAC/el B cUCTEME
POCCHUICKOTO MpaBa, HAXOASAMIMXCSA HA Pa3HbIX CTAAUAX GOPMHUPOBAHUSA
Y pa3BuTHs.’ Paszensis KOHLENUHIO NpeAMeTa 3KOJOTUYeCKOro npasa
«B Y3KOM CMbICJIe», 3aMETHM, YTO B 3TOM CJiydae MO/, 3KOJOTUYeCKUMU
JIOTOBOpPAMH CJIEJIyeT IOHUMATh JJOrOBOPbI HAallpaBJIeHHbIE HA BhINOJIHE-
HUe PUPOI00XPAHHbBIX PAOOT UJIM OKa3aHHe MPUPOJ00XPAHHBIX YCIYT,
HUKaK He CBSI3aHHBIX C HCN0JIb30BaHHEM MPUPOJAHBIX pecypcoB. [Ipume-
HUTEJBHO K MOCJEeHUM B HAyYHOH JINTEpaType JA0Ka3bIBAETCS, YTO [[0-
TOBOPBI, OTIOCPEAYIOLMEe UCI0/Ib30BaHNE IPUPOJHBIX PECYPCOB (3eMelb,

N

NIKISHIN, V. V. Normative Legal Support of Environmental Protection in the Region (on
Example of the Republic of Mordovia). Journal of Russian Law. 2001, no. 7, pp. 77-79. ISSN
1605-6590 [in the Russian original HUKUIIIWH, B. B. HopmaTuBHO-IpaBoBoe obecre-
YeHHe OXpaHbl OKpYXamllei cpe/ipl B peroHe (Ha npuMepe Pecny6suku Mopgosus).
JKypHaa poccutickozo npasa. 2001, Ne 7, c. 77-79. ISSN 1605-6590].

CHARKIN, S. A. Land Relations as an Inter-branch Legal Category: The Monograph. Mos-
cow: Yurayt Publishing House, 2012, p. 40. ISBN 978-5-9916-2044-4 [in the Russian ori-
ginal YAPKWH, C. A. 3emeibHble npasoomHoweHUsl KAK Mejicompacaesas npagosas kame-
2opusi: moHozpagus. MockBa: U3gaTtenbcTBo HOpaiit, 2012, c. 40. ISBN 978-5-9916-2044-
4].
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JIECOB, HEJIP), «ABJISIIOTCS YHUKAJbHBIMU BU/IaMU ZIOTOBOPOB, HE OTHOCS-
IUMUCA HU K TPAX/JJAHCKO-NPABOBbIM, HU K aJIMUHUCTPATUBHBIM JIOr0-
BOpaM», U UX CJielyeT UMEHOBAaTh «IPUPOAOPECYPCHBIMU» JIOTOBOpA-
Mu.8

C mocsiefHeH TOYKOM 3peHUsT MOXKHO COTJIACHUTBCS JIMIIb YaCTUYHO,
MOCKOJIbKY TNPUPOJIOPECYPCHBIE JIOTOBOPbI, HECOMHEHHO, 06J1aJJal0T
BeCbMa CyLeCTBEHHOU cnenudUKoM, HO e/[Ba JIU 11eJIeco06pa3Ho BblJe-
JIATh UX B OT/IEJIbHYIO POJIOBYIO Tpynny — 6ojiee 060CHOBAaHHO UX OTHe-
CeHUeE K KaTerOpUH MeKOTPacCIeBbIX IOTOBOPOB.

dopmMupoBaHMe B CHCTEME POCCMHCKOro NpaBa HOBOH pPa3sHOBHU[-
HOCTHU MEXOTPAC/TEBbIX (3KOJOTHYECKHX) JOTOBOPOB, B KOTOPBIX COYe-
TAITCS KaK UMIIEpPaTUBHbIE, TAK U JUCIO3UTUBHBIE METO/bI IIPABOBOTO
peryJIMpoBaHusi, TOBOPUT 06 YCJIOXKHEHHUU NMPABOBOro BO3JEHCTBUS Ha
3KOJIOTHUYECKHE O6IeCTBEHHbIE OTHOIIEHUS, HAJTUYUH NMYyBJIUIHOr0 UH-
Tepeca K CO3/[aHHUI0 CTUMYJIOB /151 Cy6'beKTOB X03HCTBEHHOH JesATeb-
HOCTH K COGJIIOZIEHUIO 3KOJIOTHYEeCKUX Tpe6oBaHUMN U orpaHudeHui. [lo-
sIBJIEHHEe TaKHX ZI0OFOBOPOB Y)Ke MOCTaBUJIO BOIPOC O IPU3HAHUU IOSB-
JIEHUS B CTPYKTYpe 06Iel 4acTH 3KO0JIOTMYECKOro IpaBa HOBOIO J0ro-
BOPHOI'0 NPaBOBOT0 MHCTUTYTA, NPeCTaBIsALIEro cO60i cucTeMy npa-
BOBBIX HOPM, HallpaBJIeHHbIX Ha PETyJIUPOBaHUE ClelnPUIECKHX IKOJIO-
rMYecKHX JOrOBOPHBIX OTHOLIEHUH, UMEIOIIHUX CMeLIaHHbIN MeTo/ npa-
BOBOTO peryJIMpoBaHus, LieJIbl0 ¥ 3alauell KOTOPBIX ABJIsAeTCS obecneye-
HUe rocy/JapCTBEHHOT0 ¥ 061eCTBEHHOI'0 3K0JIOIMYeCcKOoro HHTepeca.’

B HaCTOHLLU/Iﬁ MOMEHT YyCTOABIIHNXCA AOKTPHUHAJIbHBIX MOJIOKEHU N
0 CUCTeMe 3KOJIOTUIECKUX JOTOBOPOB B }opmu/mecxoﬁ HayKe He CJIOXH-
JIOCb, XOTA YyiXKe ObLJI0 BbICKA3aHO MHEeHHe, YTO K JaHHbIM JO0roBOpaM
cjleayetr OTHeCTH AO0TOBOP 3KOJIOTMYE€CKOro ayanTa, 3KOJIOTUYECKOH 3KC-
MepTHU3bl, 3KOJIOTNMYE€CKOT0O U AAE€PHOTO CT]’,):’:IXOB":iHI/IFI.10 OTyacTtu corJa-

©

KOLESNIKOVA, K. V. On the Legal Nature of Contracts in the Use of Natural Resources.

Humanitarian and Legal Research. 2017, no. 3, p. 152. ISSN 2409-1030 [in the Russian

original KOJIECHUKOBA, K. B. O npaBoBoii npupo/ie 10roBopoB B chepe UCIoIb30BAHUS

NPUPOAHBIX pecypcoB. [ymaHumapHble u opududeckue uccaedosarus. 2017, Ne 3, c. 152.

ISSN 2409-1030].

9 RUDEN, E. V. Legal Regulation of Environmental Contractual Relations in Ukraine. Kyiv:
Taras Shevchenko National University of Kyiv, 2015, pp. 6-7 [in the Russian original PY-
JEHD, E. B. [Ipasosoe pezyauposarue skosn02uveckux 002080pHbIX OMHOWeHUl 8 YKpauHe.
Kues: KueBckuii HarpoHaIbHBIN yHUBepcHuTeT uMeHH Tapaca llleBuenko, 2015, c. 6-7].

10 RUDEN, E. V. Legal Regulation of Environmental Contractual Relations in Ukraine. Kyiv:

Taras Shevchenko National University of Kyiv, 2015, p.9 [in the Russian original PY-
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IAsCh C JAHHBIM MOAX0J0M, CJIeYyeT BCe Xe 3aMEeTUTb, UYTO CUCTEMA Ta-
KHX JJOTOBOPOB JI0JDKHA HOCHUTD (0JIee CJIOKHBIN XapaKTep:

1) K4MUCAy 3KOJOTHYECKUX J[JOTOBOPOB JOJKHBI OTHOCUTHCS He
TOJIBKO JI0OTOBOPBI M0 OKa3aHUI0 3KOJIOTUYECKUX YCJIYT, HO Y BBINOJIHE-
HUIO IPUPOJ00XPAaHHBIX PaboT (MPOU3BOACTBO 3KOJOTMYECKH YUCTOH
CeJIbCKOX03UCTBEHHONU MPOJYKIUH, «3eJI€EHOe CTPOUTENbCTBO» (B TOM
YyycJle CTPOUTEJBCTBO 3KOJI0TMYeCKU 6e30MacHbIX J0MOB), IpOBeJieHHe
paboT Mo peKyJbTHUBAlLMU HAapyLIeHHBbIX 3eMeJb U Tak Jajee). B oTHo-
IIeHUH 3KOJIOTUYECKHUX yCAyT He BbI3bIBaeT COMHEHHH CyleCTBOBAaHHE
YeTblpexX UX Pa3sHOBHUAHOCTEHN: 3KOJOTHUYECKUH ayJuT; 3KOJOTHYecKoe
CTpaxoBaHHUe; IKOJOTHYECKUH TYpU3M; YCJIyTH IO 0OpallleHHIo C TBep-
JIbIMU KOMMYHaJIbHBIMU OTXO/laMHU;

2) BOIIPOC O CYLIeCTBOBAHUM MEXOTPACJIEBBIX 3KOJIOTMYECKHUX J0r0-
BOPOB TECHO CBfI3aH C NpOGJeMaMH IPABOBOrO PEryJMpPOBaHHUs 3KOJIO-
TrMYeCcKoro npeJIpuHUMAaTeNbCTBA, KOTOPble BBIXOJAAT 3a paMKH HACTO-
swel craTbu. TeM He MeHee, c/lefyeT 3aMeTUTb, UTO 3KOJIOTHYECKOe
npeANpUHUMATEe]bCTBO MOXET BKJIIOYATb B Cebs KaK JesTe]bHOCTb,
NpsIMO CBSI3aHHYIO C BBIIOJIHEHHUEM PAGOT MJIM OKa3aHUEM IPUPOL00X-
pPaHHBIX YCIYT, TaK U HAYYHO-UCCJIE0BATENbCKY0 (ONBITHO-KOHCTPYK-
TOPCKYI0) AeATebHOCTh, KOTOpasi HalpaBJieHa Ha CO3/laHHeE, HAPUMED,
3KOJIOTMYECKH YUCTBIX CTPOUTEbHBIX MaTepHa/IOB C UCIOJIb30BaHUEM
HaHOTEXHOJIOTUH.

Cneuu(l)mca 3KOJIOTUYECKHUX AOTOBOPOB

TakuM 06pas3oM, MonpodyeM IMOKa3aTh CHENUPUKY IKOJIOTUUYECKUX [10-
roBOpPOB Ha IIpHMepe YeTbIpex J[JOrOBOPOB, CBA3aHHBIX C OKa3aHUEM
NPUPOJ00XPAHHBIX YCIYT:

1) loroBop Ha OKa3aHHeE YCJAYT M0 06pallleHUI0 C TBEPAbIMUA KOMMY-
HaJbHBIMU oTXoZaMu. CorsiacHo ctaThe 24.7 ®enepasbHOr0 3aKOHA OT
24 uroHsa 1998 roga Ne 89-@3 (B pegakuuu ot 31 gekabps 2017 roza)
«06 oTxX0Jax MPOU3BOJCTBA U MOTPe6JeHHsI», perHOHaJIbHbIE OIIEPATO-
PbI 3aKJIIOYAIOT IOrOBOPHI Ha OKa3aHUe YCJYT M0 06palleHHIo C TBEP/bI-
MU KOMMYHaJIbHBIMH OTXOJAaMH C COOCTBEHHHWKaMH TaKHX OTXOJOB,
MpUYeM JOTOBOP Ha OKa3aHHE YCIYT Mo 0bpallleHUI C TBEPAbIMU KOM-
MyHa/IbHbIMH OTXOJaMU SIBJSIETCS NYOJUYHBIM [IJIsi PErdoHaJbHOTO

JEHD, E. B. I[Ipasosoe pezyaupogaHue 3k0102u4ecKux 002080pHbIX OMHOWeHUll 8 YkpauHe.
Kues: KueBckuii HauMoHabHbIM yHUBepcuTeT UMeHU Tapaca llleBuenko, 2015, c. 9].
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onepaTtopa. PernoHa/sbHBIN onepaTop He BIpaBe OTKA3aTh B 3aKJ0Ye-
HUH JJAHHOTO Z0rOBOpa COGCTBEHHHMKY TBEPJbIX KOMMYHAJIbHBIX OTXO-
JI0B, KOTOpble 06GPa3ylTC U MecTa HAKOIJIEHHsS KOTOPBIX HaXOASATCS
B 30He ero JesTeJbHOCTH. [lo oroBopy Ha okasaHHe ycJIyr 1o obpalie-
HUIO C TBEPJbIMU KOMMYHA/IbHBIMHU OTXOAAaMH peruoHalbHbIN oniepaTop
0653yeTcsl NpPUHHUMAThb TBepJible KOMMYHa/bHble OTXOAbl B 0ObeMe
¥ B MecTax (Ha MJIOIA/iKax) HAKOIJIEHHUs], KOTOPbIe ONpeZeseHbl B 3TOM
JloroBOpe, U ob6ecrnedynBaTh UX TPAHCIOPTUPOBAHHUE, 06pabOTKY, 06e3-
BpeXXHUBaHMUe, 3aXOPOHEHHE B COOTBETCTBHUU C 3aKOHOJAATEJIbCTBOM,
a COGCTBEHHUK TBEpJbIX KOMMYHAJbHBIX OTXOJ0B 0653yeTcs ONJavyu-
BaTb YCJIyTM PerHOHaJbHOIO ollepaTopa Io lieHe, OoNpejeleHHOH B IIpe-
JleJlaX YTBEP)KJeHHOT0 B YCTAaHOBJIEHHOM MOpsiiKe eMHOro Tapuda Ha
yCJIyT'y peruoHa/IbHOTO olepaTopa.

B HacTosilMiT MOMEHT CyLIeCTBEHHbIMHU YCJOBUSIMU [OroBopa Ha
OKa3aHUe YCJAYT 10 cO0PY U TPAHCIOPTUPOBAHUIO TBEPIbIX KOMMYHAJIb-
HBIX OTXO/IOB SIBJIAIOTCS: IPEMET AO0TOBOPA; IVIAHUPYeMbIl 06beM U (H-
JIM) Macca TPAHCIOPTUPYEMBIX TBEPAbIX KOMMYHaJbHBIX OTXOJOB, HX
COCTaB; MEPUOJUYHOCTb U BpeMsl BbIBO3a TBEP/bIX KOMMYHaJ/IbHbIX OT-
XOJIOB; MecTa MpUeMa U Mepelayd TBepPAbIX KOMMYHaJbHBIX OTXO/IOB,
MapuIpPyT B COOTBETCTBUU CO CXeMOU 06palleHUs C 0TX0JaMU; Mpeesib-
HO JIONyCTUMOE 3HAYeHHe YIJIOTHEHUS TBEPJbIX KOMMYHa/IbHbBIX OTXO-
JIOB; CIIOCO6 KOMMEPYECKOTo y4yeTa KOJIMYECTBa TBEPJbIX KOMMYyHaJlb-
HbIX OTXOJ0B; CPOKM U MOPSJIOK OIJIAThl YCAYr MO AOTOBOpPY; IpaBa
U 06513aHHOCTHU CTOPOH IO JIOTOBOPY; MOPSAAOK OCYLIEeCTBJIEHUS PEruo-
HaJIbHBIM OIEPATOPOM KOHTPOJIS AesATeJIbHOCTH ollepaTopa Mo obpaiie-
HUIO C TBEP/JBIMHU KOMMYHAJIbHBIMU OTXOJAMH, OCYIECTBJSIOIIETO Aes-
TEJIbHOCTb M0 CO60PY U TPAHCIOPTUPOBAHUIO TBEPJBIX KOMMYHAJbHbBIX
OTXO0/I0B; OTBETCTBEHHOCTb CTOPOH (myHKT 25 [locTaHoB/ienus [lpaBu-
TesibcTBa Poccuiickoit @egeparyu ot 12 Hos16pst 2016 roga Ne 1156 «06
oOpallleHUH C TBepIbIMH KOMMYHaJIbHBIMH OTX0JJaMH U BHECEHUH U3Me-
HeHUs1 B nocTaHoBJsieHUe [IpaBuTesbcTBa Poccuiickoit ®epepauuu ot
25 aBrycra 2008 roza Ne 641»).

Kak oTrmeuvaer E. B. JlyHeBa, J0roBop 0 pa3MellleHUH OTXOL0B OTHO-
CUTCS K IOTOBOPAM OKa3aHUs YCJIyr, IPUYeEM B HeM «HapsAAY C FpaKJaH-
CKO-TIPaBOBBIMM YCJIOBUSIMH, NPeAyCMaTPUBAIOTCA YCJAO0BUs, UMelolire
Ny6/JIMYHO-IIPaBOBbI€ NOCJIEACTBUA A/ OAHOH U3 CTOPOH JIByCTOPOHHEHN
crenku. OcO6eHHOCTH TaKOH JOrOBOPHOM KOHCTPYKIMHU CBA3AHBI, IPeX-
Jle BCero, C BO3MOXXHOCTBIO ONpee/sATh YYaCTHUKA PaXkAaHCKOro npa-
BOOTHOLIEHHS], MCIOJHSIOLEr0 3KO0JIOro-MPaBoOBYI0 00513aHHOCTb 110

STUDIES 57



« I SOCIETAS ET IURISPRUDENTIA

D | 2019, ro¢nik VILI,, ¢&islo 2, s. 50-64
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

BHECEHMIO IJIaThl 32 HEraTUBHOE BO3/eiCTBUE Ha OKPYyXalollyl cpe-
Jy».11

[TockoJIbKy pH onpefe/ieHUY IpeiMeTa JAHHOTO JOr0Bopa K YUCIY
OKa3bIBaeMbIX YCJIYT OTHOCHUTCS U C60p, U TPAHCIOPTHUPOBKA, U 3aX0PO-
HeHHe TBepJblX KOMMYHaJbHbIX OTXO/I0B, B HAy4YHOH JIMTepaType npej-
JIO)KEHO OTHOCHUTD JJaHHbIE JJOTOBOPHI K KATETOPHUU CMELIaHHBIX J0r0BO-
pOB,'2 c yeM cieyeT COrJIacCUThCS.

TakumM o6pasoM, cnenudprKa JAHHOTO JOrOBOpa 3aK/IKYAETCs B TOM,
YTO ero peryJiMpoBaHHe OCYLIeCcTB/ISAETCs He TOJbKO HOPMaMH PaK/JjaH-
CKOTO IpaBa, HO M HOPMaMH 3KOJIOTMYECKOro IpaBa, YTOYHSIOLKUMHU
(KOHKpPEeTU3UPYIIIMMU) TPeOOBAHUSA K CTOPOHAM J0TOBOPA, €T0 CyIlec-
TBEHHBIM YCJI0BUSAM (B TOM YHMCJ/IE PAcYeTy IJIATHI [0 JOTOBOPY) U TaK
JlaJiee, YTO U M03BOJISIET OTHECTH €ro K KaTErOpUU MeXOTpPacC/eBBIX J0-
roBopoB. JJaHHBIH JOrOBOD SIBJISIETCS KOHCEHCYaJbHbIM, OCHOBHBIM, BO3-
Me3/HbIM;

2) [loroBop npoBeJileHUs 3KOJ0THYecKoro ayauta. Poccuiickoe sko-
JIOTUYecKoe 3aKOHOJaTe/JbCTBO MOHMMAET M0/, 3KOJOTHYeCKUM ayAu-
TOM HE3aBUCUMYI0, KOMILJIEKCHYIO, JOKYMEHTHUPOBAHHYIO OLleHKY CO-
6JII0/leHUs] IPUJUYECKUM JIMLOM WM WHAUBUAYaJbHBIM NpeANpPUHHU-
MaTeJsieM TpeGOBaHHM, B TOM Yuc/e HOPMAaTHUBOB U HOPMATHUBHBIX JOKY-
MeHTOB, ¢ eJilepaJIbHbIX HOPM M IIPaBUJI B 06JIACTH OXPaHbl OKpY»arolen
cpeJibl, Tpe60BaHUH MeX/JYHAPOAHBIX CTAHJAPTOB U MOATOTOBKY PeKo-
MeHJaLUH 10 YAy4IIEeHUIO TaKOU JeaTeJIbHOCTHU (cTaThsl 1 PesepasibHO-
ro 3akoHa oT 10 suBaps 2002 roga Ne 7-®3 (B pepaknuu ot 31 nekabps
2017 ropa) «06 oxpaHe OKpYy»Kalllei cpeabl»).

B HacTosiiiee BpeMs B Poccuu 06s13aTe/IbHOTO 3KOJIOTHYECKOTO ay-
JIUTa HET, IPUMEHSETCS TOJBKO J06POBOJIbHBIN 3KOJOTHYECKUH ay/IUT.
Jlo6pOBOJIBHBIN ayJUT OCYIECTBJISIETCS 10 MHUIMATUBE ayJAHPYEMOro
guna. Ero npoBejieHHe CBSI3aHO, B OCHOBHOM, C TpeGOBaHUAMH HHO-

11 LUNEVA, E. V. The Place of the Contract on Final Disposal of Waste in the System of Civil
Law Contracts. In: Systematics of Contracts in Civil Law. Samara: Publishing House Samara
Humanitarian Academy, 2016, pp. 87-88 [in the Russian original IYHEBA, E. B. MecTo f0-
roBOpa 0 KOHEYHOM pasMellleHHMH OTXOJJ0B B CHCTEMe IPaKJaHCKO-NPaBOBBIX JJOTOBO-
poB. B: Cucmemamuka dozoeopos 6 epaxcdarckom npage. Camapa: MspatenbctBo Camap-
CKasl ryMaHUTapHas akajemus, 2016, c. 87-88].

12 SHAGHIDULLINA, A. R. Civil Law Contracts in the Sphere of Waste Management. Georesur-
si. 2011, vol. 41, no. 5, p. 41. ISSN 1608-5043 [in the Russian original LIIAT'W/JIYJIJIMHA, A.
P. T'paxpaHcKo-IpaBoBble A0roBopbl Bcdepe obpalneHusi coTxoAaMu. [eopecypcoi.
2011, vol. 41, Ne 5, c. 41. ISSN 1608-5043].
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CTpPaHHbBIX UHBECTOPOB Y GAHKOB MPU MPEJOCTABJIEHUN UHBECTULUH U-
JIU KPeJIUTHBIX CPEJICTB Ha Pa3BUTHE MPOU3BO/ICTBA UJIU NMPOJABKEHUSA
POCCHUICKON MpOAYKLMM Ha 3apyGexHbIX PbIHKAX, KOTOpas J0JIKHA
OBITh CepTUUIUPOBAHA 10 MEXKAYHAPOAHBIM CTaHAApTaM. [IpejMeTOM
JIOr0BOpa 3KOJIOTUYECKOr0 ayAuTa OOGbIYHO Ha3bIBAeTCS «IMPUPOA00X-
paHHas JOKyMeHTalMsl Cy6beKTa X03IHUCTBEHHOH U UHOH JlesiTeIbHOC-
TU»,13 XOTS eCTb OCHOBAHUS F'OBOPUTH U 0 HEOOXOJUMOCTH BKJIHOUEHUS
B 9KOJIOTUUECKUH ayJUT NMPOBEPKU PU3UIECKOT0 COCTOSTHUSI OUUCTHBIX
Y UHBIX 3KO0JIOTO-COeperamniiux 06’beKTOB, COOMIOAEHUS 3KOTOTUIECKUX
TpeGOBaHUU B X0/le OCYLIeCTBJIeHHS TPOU3BO/ICTBEHHBIX MMPOIECCOB.

He MeHee Ba)XHBIH BOIIPOC 3aKJII0YaeTCs B HEOOGXOAUMOCTH JaJib-
HeHLIero pacliMpeHUs MpeaMeTa 3KOJI0IHYeCKOro ayJuTa, YTo 06y CI0B-
JIEHO HOBBIMHU BbI30BaMH Y€JIOBEYECTBY B 3IOXYy IJI00aM3aLUH, B TOM
YHUC/le 3HAYUTEJIbHBIM pacliMpeHUeM BHUIOB AeSTeJTbHOCTH, CBSI3aHHBIX
€ BBIOpOCcaMH B aTMocdepy NapHUKOBBIX I'a30B.

CyliecTBEHHbIE YCJIOBUS J0TOBOpPA 3KOJOTHYECKOTO ayAuTa 3aKo-
HOM He oIpefieseHbl, HO, KpoMe NpeJMeTa J0roBOpa, K HUM CJe[joBajIo
ObI OTHECTH LIEHY U CPOK;

3) [loroBop 0 peanu3anuy 3KOTYPUCTCKOr0 MPOAYyKTa. JKOJIOruYec-
KHH TYPU3M - «3TO IPeUMYyLeCTBEHHO 3K0JIOTO-NIpeAIpUHUMAaTeNbCKas
JleATeJIbHOCTD, HAallpaBJeHHasA Ha 03HAaKOMJIEHHe TPaXkJaH C IPUPOJHBI-
MU JIOCTONPUMeEYaTeJbHOCTAMHU B rpaHULAX 0CO60 OXpaHsSeMbIX HpH-
POAHBIX TEPPUTOPUN MM BHE TAaKOBBIX B LieJIIX peaju3alUi 3KOHOMMU-
YeCKUX, COLMa/bHbIX, 06pa30BaTe/JbHbIX U UHBIX 00ILeNO0JIe3HbIX lieel
IPY y4acTHUM MEeCTHOI'0 Hace/leHUsl ¥ TapaHTUSAX paB KOPEeHHBIX MaJlo-
YHCJEHHbIX HapoJoB».1* PaccMaTpruBaeMblil JOroBop sIBJsIETCA pa3HO-
BUJHOCTBIO JJOTOBOpA O peajn3aliui TyPUCTCKOro NMpPOAYKTa, KOTOPBIH,
B CBOI0 OYepe/b, ABJAETCHA Pa3HOBUAHOCTBIO I'DAXKJAHCKOTO JOroBopa
BO3Me3/JHOT0 OKa3aHUs yCIyT.

13ZLOBIN, S. V. Legal Regulation of the Environmental Enterprise in the Russian Federation.
Volgograd: Volgograd State University, 2011, p. 93 [in the Russian original 3/I0BHH, C. B.
Ilpasosoe pezyauposaHue 3kos02u4eckozo hpednpunumameascmea 8 Poccuiickoil Pede-
payuu. Boarorpaz: Bosrorpaackuii rocysapcTBeHHbIN yHuBepcuTeT, 2011, ¢. 93].

14RYZHENKOV, A. Ya. Legal Regulation of the Ecological Tourism Development in Russia:
Problems and Prospects. Business. Education. Law. Bulletin of the Volgograd Institute of
Business. 2014, vol. 29, no. 4, p. 261. ISSN 1990-536X [in the Russian original PbIXKEH-
KOB, A. {. llpaBoBoe peryjupoBaHHe Pa3BUTHUSA 3KOJOTMYeCKOro Typusma B Poccuu:
npo6JieMbl U nepcneKkTuBbl. busHec. O6pasosarue. [Ipaso. Becmnuk Boszozpadckozo uH-
cmumyma 6usHeca. 2014, vol. 29, Ne 4, c. 261. ISSN 1990-536X].
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06 3K0JIOTHYECKOH crienudrKe JOroBOpa O peasu3aldu TyPUCTCKO-
ro MpOAYKTa MOHO TOBOPUTb, KaK MPUMEHUTEIbHO K TEPPUTOPUSIM
C OGIIMM 3KOJIOTO-ITPABOBBIM PEKHUMOM, TaK M OTHOCHUTENBHO MPOBeE/Ie-
HUS TYPUCTUYECKHUX TYPOB Ha 0C060 OXpaHsIeMbIX IPUPOJHBIX TEPPUTO-
pusx, monajamuux mnoj gedcreue desepabHoro 3akoHa ot 14 mapta
1995 roga Ne 33-03 (B pemakuuu ot 28 nekabps 2016 roga) «06 oco6o
OXpaHsIEMbIX MPHUPOJIHBIX TEPPUTOPUSX». B HACTOANUIMHA MOMEHT B rpa-
HHUIAX BCEX KaTeropuil 0co60 OXpaHsIeMbIX MPHUPOJHBIX TEPPUTOPHH,
BKJIIOYasi TOCYZapCTBEHHbIEe 3alOBEJHUKH, JOMYCKAETCS OpraHU3alus
[I03HABATE/JbHOTO 3KOJOTHYECKOr0 TypHU3Ma, OJIHAKO B IPaHHUI[aX 0C060
OXpaHsieMbIX MPUPOJHbIX TEPPUTOPUN Ha TYPHUCTOB M OPraHM3aTOPOB
TYpPOB BO3JIaralTCsl A0MOJHUTE/IbHbIE 3alPeThl U OrPaHUYEHHUS, HATIPU-
Mep, CBsI3aHHbIE C 3a[IPETOM CBOGOJHOTO IIepeMeleHUs] B TpaHHUI[aX 0Co-
60 OXpaHsEMbIX IPUPOJAHBIX TEPPUTOPUI BHE ClIEIHaIbHO Bbl€E€HHbIX
9KOJIOTUYECKHX TPOI, BpeMeHeM NpeGbiBaHUsl, TpaBUIaMH OBEJEHUS
U TaK jiajiee, Yero HeT Ha BCEX OCTA/bHBIX TYPUCTCKUX MaplIpyTax;

4) JloroBOp 3KOJIOTUYECKOT'0 CTPAaxOBaHHUs. IKOJOTHYECKOE CTPAXo-
BaHHUe B Poccuu «0OTHOCHUTCS K OJHOMY M3 BU/IOB CTPAXOBaHMS IrpaXk/iaH-
CKOW OTBETCTBEHHOCTH, TO €CTh OTBETCTBEHHOCTHU TPaXKJAH U IOPUIU-
YECKUX JIWILI, Ybsl JIeATEJbHOCTb CBSI3aHA C MOBBIIIEHHOW OMACHOCThIO
JIUIST OKPY’KAIOI[MX, B YaCTHOCTH Yepe3 HeraTUBHOe BO3/eHCTBHE Ha OK-
pyxamwouyto cpeay. OfHaKO MeXaHW3Ma, I03BOJISIOLIETO peajTu30BaTh
3TOT NPUHLMII, JI0 CUX NOp He cyliecTByeT».!> B Poccuu geiictByet Qe-
JlepaJbHbIA 3aKoH OoT 27 utoyig 2010 roma Ne 225-®3 (B pegakiuu ot
23 uroHa 2016 roga) «06 006s3aTeJIbHOM CTPaXOBaHWHU TPakKAaHCKOH
OTBETCTBEHHOCTHU BJIaJIesIbl[a ONMACHOTO 06'bEKTA 32 MPUYMHEHHUE Bpe/a
B pe3yJibTaTe aBapyUM Ha OMAaCHOM OO'bEKTe», OJJHAKO B CHUJy MYHKTa 2
cratbu 1 ero feficTBUe He PaCHpOCTPaHSETCA «HA NPUYMHEHHE Bpeja
MPUPOJIHOM cpejien.

He mousyymsio oco6oro pasBuUTHSA U J06POBOJIbHOE 3KOJOIHYECKoe
CTpaxoBaHUe, XOTs JOTOBOP 3K0JIOTMYECKOTO0 CTPaX0BaHHsI XOPOLIO pas-
BUT B 3apy06exHbIX cTpaHax. OfHako U B Poccuu ecTh epcrnekTUBbI pas-
BUTHS 3KOCTPAXOBaHHUS, IPpUYEM HOPMbI 3KOJOTMYECKOro NpaBa B paM-

15 PETROVA, E. N. Environmental Audit as a Mandatory Tool in the Implementation of Lia-
bility Insurance for Environmental Pollution. Environmental Expertise. 2008, no. 6, p. 91.
ISSN 0869-1010 [in the Russian original IIETPOBA, E. H. Sxosiornyeckuii ayAuT Kak 065-
3aTesIbHBI MHCTPYMEHT NPHU OCYLIeCTBJIEHHHM CTPAaXOBaHHWA OTBETCTBEHHOCTH 3a 3a-
rpsi3HEHUEe OKpyXawlleld cpenbl. Ikosno2udeckas skcnepmusa. 2008, N2 6, c.91. ISSN
0869-1010].
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KaX JJaHHOTO0 MeXOTpacJeBOro JOoroBopa OyAyT YTOYHATb KaTeropuu
«MMYLeCTBEHHBIA HHTEPEC», <9KOJIOTUUECKUH PUCK» U TaK JlaJlee.

3akKJ/Il0ueHue

TakuMm 06pasoM, MpoBeJleHHOe HCC/e/l0BaHUe MO3BOJISIET CZAE/IATh BbI-
BO/| O TOM, YTO HapsIAy C «KJIACCUYECKUMU» OTPACJEBBIMHU JIOTOBOPAMH,
perjaMeHTUpPyeEMbIMU HOPMAaMU TPaXKJAHCKOTO MpaBa, B POCCUHCKOM
npaBe GOpPMHUPYeETCS KOHCTPYKLHS MeXOTPacJeBOro A0roBopa, peryJiu-
pyeMoro HOpMaMH pa3/JIMYHOH OTpacJeBOl NPHUHAAJIEKHOCTH, B TOM
YHCcJle HOPMaMy IPaXKJaHCKOro IpaBa M 3K0JIOrHYecKoro npasa. Hopmsl
MOCJIeTHETO MOTYT YyCTAaHAaBJWBAaTh JIONOJHUTEJIbHbIE TpeGoBaHUS
K CTOPOHaM JIOTOBOpA, CYLIECTBEHHBIM YCJIOBUSAM, OTBETCTBEHHOCTHU
U TakK Jiajiee, YTO MO3BOJISIET TOBOPUThL 06 UMEIOLIENCA TeHAEHI[UU K yC-
JIOXKHEHHUIO JIOTOBOPHOTO PETYJIUPOBAHUSI.
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Failure to Prepare or to Present Documentation
on a Work-related Accident in Light
of the Polish Criminal Codel

Katarzyna Banasik

Abstract: The subject of this paper is the offence of failure to prepare or to
present the required documentation on a work-related accident. This of-
fence is criminalised under the Article 221 of the Polish Criminal Code. The
author begins by considering what kind of interest is protected against the
offence in question and giving a definition of a work-related accident. The
author then continues with a detailed analysis of the objective element of
the offence and the offender. The author also explains the subjective ele-
ment of this offence. She analyses the relevant provisions of the Criminal
Code, the Labour Code and other legal acts concerning the labour and so-
cial insurance law. Finally, she gives some conclusions and makes a de lege
ferenda postulate.

Key Words: Criminal Law; Labour Law; Work-related Accident; Duty to
Prepare Documentation Concerning a Work-related Accident; Failure to
Present Documentation Concerning a Work-related Accident; Accident Re-
port; Register of Work-related Accidents; Criminal Code; Labour Code; Po-
land.

Introduction

Article 221 of the Polish Criminal Code? stipulates that “Anyone who fails
to report on time to the competent authority a work-related accident or
a case of occupational disease, or who fails to prepare or to present the
required documentation, despite a duty to do so, is liable to a fine of up to
180 times the daily rate or the restriction of liberty”. The above-mentio-
ned provision addresses two different and separate occurrences, i.e.
work-related accidents and occupational diseases. The presented paper

1 The research was co-financed with funds earmarked for financing of the statutory activi-
ties of the Faculty of Law, Administration and International Relations at the Andrzej Frycz
Modrzewski Krakow University, research task no. WPAiSM/DS/23/2018-KON.

2 See Statute of 6 June 1997 - The Criminal Code [1997]. Journal of Laws, no. 88, item 553,
as amended.
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concerns only work-related accidents and focuses only on the offence of
failure to prepare or to present the required documentation on a work-
related accident. This offence will be described in terms of the protected
interest, the offender (perpetrator) as well as the objective element (ac-
tus reus) and the subjective element (mens rea). A detailed analysis will
be carried out as to the offender and actus reus since these elements of
the offence in question raise controversies in the Polish doctrine of crim-
inal law.

Discussion

In the context of failure to prepare or to present the required documenta-
tion on a work-related accident, the legal interest protected under the
Article 221 of the Polish Criminal Code includes the right of persons per-
forming work to social insurance benefits in the event of work-related
accidents as well as the right to safe and healthy working conditions.3 Ar-
ticle 221 of the Criminal Code also protects appropriate functioning of
the social insurance system.*

The offender under the Article 221 of the Criminal Code was defined
using the words “Anyone who fails [...] despite a duty to do so [...]". In-
terpretation of this criterion needs to be combined with a clarification of
the elements describing the objective element of the offence. The causa-
tive act which is a constituent element of the offence in question has been
defined alternatively using the words “fails to prepare” or “fails to pre-
sent”. The provision in the Article 221 of the Criminal Code is a blanket
provision. The Criminal Code does not define a work-related accident,
respectively does not specify documentation that must be prepared in
relation to such an accident. In order to be able to elucidate the elements

w

See W. Radecki in WASEK, A. ed. Kodeks karny: Czes¢ szczegélna: Tom I: Komentarz do
artykutow 117 - 221. 2. wyd. Warszawa: C. H. Beck, 2004, p. 1177. ISBN 83-7387-473-9; P.
Daniluk in STEFANSK]I, R. A. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: C. H. Beck,
2015, p.1509. ISBN 978-83-255-6855-9; D. Szeleszczuk in GRZESKOWIAK, A. and K.
WIAK, eds. Kodeks karny: Komentarz. 3. wyd. Warszawa: C. H. Beck, 2015, p. 1112. ISBN
978-83-255-7493-2; and A. Ziétkowska in KONARSKA-WRZOSEK, V. ed. Kodeks karny:
Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2016, pp. 1000-1001. ISBN 978-83-8092-
163-4.

See ]. Piérkowska-Flieger in BOJARSKI, T. ed. Kodeks karny: Komentarz. 7. wyd. Warsza-
wa: Wolters Kluwer, 2016, p. 644. ISBN 978-83-264-9387-4; A. Ziétkowska in KONAR-
SKA-WRZOSEK, V. ed. Kodeks karny: Komentarz. 1.wyd. Warszawa: Wolters Kluwer,
2016, p. 1000. ISBN 978-83-8092-163-4; and P. Daniluk in STEFANSKI, R. A. ed. Kodeks
karny: Komentarz. 1. wyd. Warszawa: C. H. Beck, 2015, p. 1509. ISBN 978-83-255-6855-9.

o~
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of the provision in question, it should be referred to provisions of the la-
bour law and social insurance law.

The notion of a work-related accident is defined in the Act on Social
Insurance in Case of Work-related Accidents and Occupational Diseases
of 30 October 2002,5 also known as the “Accidents Act” (hereinafter re-
ferred to as the “Accidents Act”). Article 3(1) of the Accidents Act stipu-
lates that “A work-related accident is a sudden incident arising from an
external cause resulting in death or an injury that occurred in connection
with work: 1) during or in connection with the employee carrying out
ordinary activities or following his/her managers’ instructions; 2) during
or in connection with the employee carrying out activities on behalf of
the employer, even if uninstructed; 3) during the time the employee re-
mains at the employer’s disposal on his/her way from the employer’s of-
fice to the location where he/she is expected to perform his/her duties
under the employment contract”. Contrary to the opinion found in the
literature,® the work-related accidents under the Article 221 of the Crim-
inal Code do not include the accident defined in the Article 3(2) of the Ac-
cidents Act, as the provision focuses on the right to benefits (“As con-
cerns the right to benefits defined in the Accidents Act, the following ac-
cidents shall be treated as equal to work-related accidents: 1) an em-
ployee accident occurring during a business trip otherwise than in cir-
cumstances specified in paragraph 1 unless the accident resulted from
the employee’s conduct that bears no connection to the performance of
activities entrusted to him/her; 2) an employee accident that occurred
during a national self-defence training; 3) an employee accident occur-
ring when carrying out tasks ordered by the trade unions operating at
the employer’s establishment”). It should be emphasized that the statuto-
ry elements of a criminal offence should be interpreted restrictively.

A work-related accident under the Article 221 of the Criminal Code
includes the accident defined in the Article 3(3) of the Accidents Act
(“A work-related accident is a sudden incident arising from an external
cause resulting in death or an injury that occurred in the period of rele-
vant accident insurance during: 1) sports activity at competitions and
during training by a person receiving a sports scholarship; 2) performing
unpaid work based on a work referral during the period of detention or

5 See Statute of 30 October 2002 on Social Insurance in Case of Work-related Accidents and
Occupational Diseases [2002]. Journal of Laws, no. 199, item 1673, as amended.

6 See P. Daniluk in STEFANSKI, R. A. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: C. H.
Beck, 2015, p. 1511. ISBN 978-83-255-6855-9.
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temporary arrest; 3) the exercise of mandate by the Members of Parlia-
ment or senators receiving emoluments; 3a) (revoked); 4) undergoing
training, internship, vocational preparation for adults or on-site voca-
tional preparation by a person receiving scholarship in the period of such
training, internship, vocational preparation for adults or on-site voca-
tional preparation based on a work referral issued by a district employ-
ment office or another referring body, receipt of scholarship under provi-
sions on promotion of employment and labour market organisations dur-
ing the post-graduate studies; 5) performance of work by a person who is
a member of a farming cooperative, farmers’ cooperative association and
by another person treated as equal to a member of a cooperative, as de-
fined in provisions on the social insurance system, when such work is
performed on behalf of those cooperatives; 6) performance of work
based on an agency contract, contract of mandate or services contract to
which, in accordance with the Civil Code, the provisions on the contract
of mandate are applied; 6a) performance of work based on an activation
agreement defined in the Act of 4 February 2011 on Caring for Children
of Up to Three Years Old (Journal of Laws of 2018, items 603 and 650);
7) cooperating in the performance of work based on an agency contract,
contract of mandate or services contract to which, in accordance with the
Civil Code, the provisions on the contract of mandate are applied; 8) per-
formance of ordinary activities as part of a non-agricultural business, as
defined by the social insurance system regulations; 9) performance of
ordinary activities as part of a cooperation in a non-agricultural business,
as defined by the social insurance system regulations; 10) performance
of religious activities or pastoral/monastic duties by members of the
clergy; 11) alternative military service; 12) attendance at the Lech Ka-
czynski National School of Public Administration by students receiving
scholarship; 12a) attending doctoral school by doctoral students receiv-
ing scholarship; 13) performance of work based on an agency contract,
contract of mandate or services contract to which, in accordance with the
Civil Code, the provisions on the contract of mandate are applied, or
based on a contract of specific work if such a contract was concluded
with the employer by whom the person is employed or if, as part of such
a contract, the person provides work to the employer by whom he/she is
employed”).

It should be explained that the case in the Article 3(1) of the Acci-
dents Act concerns an employee, while the case in the Article 3(3) of the
Accidents Act concerns a person who is not an employee, but is covered
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with an accident insurance policy. In the literature, a view has been ex-
pressed that the Article 221 of the Criminal Code does not cover those
work-related accidents under the Article 3(3) of the Accidents Act which
concern persons not engaged in paid work,” e.g. members of the clergy
performing religious activities. The title of the Chapter XXVIII of the
Criminal Code (“Offences against the Rights of Persons Pursuing Paid
Work”) of which the Article 221 of the Criminal Code is part is quoted as
an argument to support this view. Such a view is not accurate. We have
already addressed this issue in one of our previous papers.? It is worth to
remind here the argumentation. The titles of the chapters in the Special
Part of the Criminal Code are used to systematise and to order the con-
tents of the Criminal Code. They may be helpful in defining the protected
interests and interpreting the elements of the offences, but they are not
conclusive. Decisive for the scope of criminalisation of a given conduct
are the statutory elements of an offence. The “work-related accident’s”
element included in the Article 221 of the Criminal Code should be inter-
preted in line with the Accidents Act. Neither this act nor other provi-
sions regulating the procedure for establishing causes of work-related
accidents contain any exclusion in this respect. Moreover, differentiating
between the scope of protection guaranteed under the criminal law to
victims of accidents who do paid work and to those performing unpaid
work (for example, members of the clergy performing pastoral work
which, by its nature, is an unpaid work) wouldn’t be reasonable.

An offender under the Article 221 of the Criminal Code can only be
a person who has a legal obligation to act and fails to fulfil this duty. The
offence criminalised in the Article 221 of the Criminal Code is, thus, an
individual offence (delictum proprium).° It can be only committed by

~

See E. Hryniewicz in KROLIKOWSKI, M. and R. ZAWLOCKI, eds. Kodeks karny: Czes¢ szcze-
golna: Tom I: Komentarz do art. 117 - 221. 1. wyd. Warszawa: C. H. Beck, 2013, p.916.
ISBN 978-83-255-4565-9; W. Wrébel in WROBEL, W. and A. ZOLL, eds. Kodeks karny:
Cze$¢ szczegolna: Tom II: Cze$¢ 2: Komentarz do art.212 - 277d. 5.wyd. Warszawa:
Wolters Kluwer, 2017, p. 136. ISBN 978-83-8107-547-3; A. Ziétkowska in KONARSKA-
WRZOSEK, V. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2016,
p- 1002. ISBN 978-83-8092-163-4; and P. Daniluk in STEFANSKI, R. A. ed. Kodeks karny:
Komentarz. 1. wyd. Warszawa: C. H. Beck, 2015, p. 1511. ISBN 978-83-255-6855-9.

See BANASIK, K. Offence of Failure to Report a Work-related Accident in Poland. Societas
et [urisprudentia. 2019, vol. 7, no. 1, pp. 81-82. ISSN 1339-5467.

See W. Radecki in WARYLEWSK], J. ed. System Prawa Karnego: Tom 10: Przestepstwa prze-
ciwko dobrom indywidualnym. 2. wyd. Warszawa: C. H. Beck, 2016, p. 1283. ISBN 978-83-
255-8500-6; UNTERSCHUTZ, ]. Karnoprawna ochrona praw oséb wykonujgcych prace
zarobkowq. 1. wyd. Warszawa: Wolters Kluwer, 2010, p. 166. ISBN 978-83-264-0069-8; P.
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omission.10 A perpetrator of this offence fails to prepare or to present the
required documentation. One of the objective elements of the mentioned
offence is, thus, “required documentation”. This term means, of course,
documentation concerning a work-related accident. It should be ex-
plained what kind of documents are part of an accident documentation.
The method of documenting the work-related accidents of employees is
defined in the Regulation of the Council of Ministers of 1 July 2009 Con-
cerning the Procedures for Establishing Circumstances and Causes of
Work-related Accidents!! and the Regulation of the Minister of Labour
and Social Policy of 7 January 2009 Concerning the Statistical Work-rela-
ted Accident Report Sheet.12 According to both of these regulations, acci-
dent documentation includes accident report (with such attachments as
are, e.g., photographs of the accident site or doctor’s opinion), statistical
work-related accident report sheet and register of work-related acci-
dents.

Section 4 of the Regulation of the Council of Ministers of 1 July 2009
Concerning the Procedures for Establishing the Circumstances and Caus-
es of Work-related Accidents stipulates that the circumstances and caus-
es of an accident are to be established by an accident investigation team
comprising a member of the occupational health and safety service and
a social labour inspector. In accordance with the Section 5 of the above-
mentioned regulation, where the employer is not obliged to appoint the

Daniluk in STEFANSKI, R. A. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: C. H. Beck,
2015, p. 1512, ISBN 978-83-255-6855-9; W. Wrébel in WROBEL, W. and A. ZOLL, eds.
Kodeks karny: Czes¢ szczegolna: Tom II: Czes¢ 2: Komentarz do art. 212 - 277d. 5. wyd.
Warszawa: Wolters Kluwer, 2017, p. 135. ISBN 978-83-8107-547-3; A. Ziétkowska in
KONARSKA-WRZOSEK, V. ed. Kodeks karny: Komentarz. 1.wyd. Warszawa: Wolters
Kluwer, 2016, p. 1007. ISBN 978-83-8092-163-4; E. Hryniewicz in KROLIKOWSKI, M. and
R. ZAWLOCK], eds. Kodeks karny: Czes¢ szczegélna: Tom I: Komentarz do art. 117 - 221.
1. wyd. Warszawa: C. H. Beck, 2013, p.917. ISBN 978-83-255-4565-9; and MAREK, A.
Kodeks karny: Komentarz. 5. wyd. Warszawa: Wolters Kluwer, 2010, p. 493. ISBN 978-83-
264-0275-3.

10See LACH, D. E., S. SAMOL and K. SLEBZAK. Ustawa o ubezpieczeniu spotecznym z tytutu
wypadkéw przy pracy ichoréb zawodowych: Komentarz. 1.wyd. Warszawa: Wolters
Kluwer, 2010. 244 p. ISBN 978-83-264-0106-0; and M. Budyn-Kulik in MOZGAWA, M. ed.
Kodeks karny: Komentarz. 8. wyd. Warszawa: Wolters Kluwer, 2017, p. 692. ISBN 978-83-
8107-544-2.

11 See Regulation of the Council of Ministers of 1 July 2009 Concerning the Procedures for Es-
tablishing Circumstances and Causes of Work-related Accidents [2009]. Journal of Laws,
no. 105, item 870.

12 See Regulation of the Minister of Labour and Social Policy of 7 January 2009 Concerning the
Statistical Work-related Accident Report Sheet [2009]. Journal of Laws, no. 14, item 80.
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occupational health and safety service under the Labour Code,!3 the place
of a member of that service in the accident investigation team is taken by
the employer or an employee performing another job and delegated by
the employer to perform the tasks of the occupational health and safety
service, or by an external specialist. Where the employer has no social
labour inspection in place, the place of a social labour inspector in the ac-
cident investigation team is taken by a representative of the employees
who holds a current occupational health and safety training certificate.
Section 6 of the mentioned regulation provides that if the employer can-
not fulfil the obligation to appoint a two-person accident investigation
team, as defined in the Sections 4 and 5 of the stated regulation, due to
a small number of employees, the circumstances and causes of the acci-
dent should be established by a post-accident team comprising the em-
ployer and an external specialist. In accordance with the Section 9 of the
above-mentioned regulation, after establishing the circumstances and
causes of an accident, the accident investigation team prepares - not lat-
er than within 14 days from the date the accident was reported - an acci-
dent report and submits it promptly to the employer for approval. The
above-stated provisions stipulate that the accident investigation team is
obliged to prepare a document in the form of an accident report. Contra-
ry to the opinion found in the literature,'* members of the accident inves-
tigation team are not potential offenders under the Article 221 of the
Criminal Code. It should be noted that the team is composed of two
members - an accident report cannot be prepared by one member only.
A person cannot be held criminally liable for an omission of another per-
son - this would be the case if the other member of the team refused to
work on the accident report. The Polish law is not familiar with this type
of collective liability. Moreover, an accident report signed only by mem-

13 See Statute of 26 June 1974 - The Labour Code [1974]. Journal of Laws, no. 24, item 141, as
amended.

14 See JACHIMOWICZ, M. Niezawiadomienie o wypadku przy pracy lub chorobie zawodowej
(przestepstwo z art. 221 k.k.). Ruch Prawniczy, Ekonomiczny i Socjologiczny. 2003, vol. 65,
nr 3, p. 115. ISSN 0035-9629; UNTERSCHUTZ, ]. Karnoprawna ochrona praw oséb wyko-
nujgcych prace zarobkowq. 1. wyd. Warszawa: Wolters Kluwer, 2010, p. 167. ISBN 978-
83-264-0069-8; D. Szeleszczuk in GRZESKOWIAK, A. and K. WIAK, eds. Kodeks karny:
Komentarz. 3. wyd. Warszawa: C. H. Beck, 2015, p. 1112. ISBN 978-83-255-7493-2; P.
Daniluk in STEFANSKI, R. A. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: C. H. Beck,
2015, p. 1513. ISBN 978-83-255-6855-9; A. Ziétkowska in KONARSKA-WRZOSEK, V. ed.
Kodeks karny: Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2016, p. 1007. ISBN 978-
83-8092-163-4; and ]. Piérkowska-Flieger in BOJARSKI, T. ed. Kodeks karny: Komentarz.
7. wyd. Warszawa: Wolters Kluwer, 2016, p. 645. ISBN 978-83-264-9387-4.
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bers of the accident investigation team serves only for internal use. It can
only be used externally for legal purposes after having been approved by
the employer. This is the conclusion that can be drawn from the provi-
sion in the Section 13 of the mentioned regulation which stipulates that
an accident report must be approved by the employer within 5 days from
the date of preparation. The employer should send back an unapproved
accident report to the accident investigation team for clarification and
completion if the victim or family members of an employee who died as
aresult of an accident raise objections to the contents of the report or if
the accident report does not meet the requirements defined in the stated
regulation. Thus, it is the employer who is responsible for the correct
preparation of an accident report. Moreover, the employer can apply le-
gal measures to discipline on members of the accident investigation team
if they fail to fulfil their duties. In the case of a team member who is an
employee, the employee or disciplinary liability can be applied, while in
the case of a team member who is an external specialist the civil liability
applies.

The employer’s obligation to prepare a statistical work-related acci-
dent report sheet stems from the Regulation of the Minister of Labour
and Social Policy of 7 January 2009 Concerning the Statistical Work-
related Accident Report Sheet. According to the Section 3 of this regula-
tion, the statistical report sheet is prepared on the basis of an accident
report or an accident sheet in which it was indicated that an accident is
a work-related accident or that it should be treated as equal to a work-
related accident. Prima facie, it is not entirely clear when the employer
should prepare the statistical report sheet on the basis of an accident
sheet since where there is an accident in employment an accident report
is drawn up. An analysis of all of the regulations relevant to the issue in
question leads us to conclude that this involves situations where the em-
ployer acts as the entity defined in the Article 5(1) of the Accidents Act,
including, for example, a situation where the accident happens to a per-
son performing work based on a contract of mandate if such a contract
was concluded with the employer by whom the person is employed. Arti-
cle 5(1) of the Accidents Act refers to the Article 3(3) of the Accidents Act
and includes, e.g., an entity paying out a sports scholarship - with respect
to persons receiving such scholarships; an entity on behalf of which paid
work is provided during the period of detention or temporary arrest -
with respect to persons performing such work based on a work referral;
the Chancellery of the Sejm - with respect to the Members of Parliament
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and the Chancellery of the Senate - with respect to senators; the compe-
tent diocese or monastic authority - with respect to members of the cler-
gy; the Lech Kaczynski National School of Public Administration - with
respect to students of the school receiving a scholarship; an entity ad-
ministering doctoral school - with respect to doctoral students receiving
a scholarship.

Pursuant to the Section 4 of the above-mentioned regulation, Part I
of the statistical report sheet (drawn-up using the form attached to the
regulation) must be prepared within 14 working days from the date on
which the accident report was approved or on which the accident sheet
was prepared. The supplementary Part Il is prepared in a period that al-
lows it to be submitted within the term specified in the Section 5 of the
above-stated regulation. Pursuant to this Section 5, the statistical report
sheet - Part Il excluded - must be prepared prior to the 15t working day
of the month following the month in which the accident report was ap-
proved or in which the accident sheet was prepared. The employer sub-
mits Part Il of the statistical report sheet within 6 months from the date
on which the accident report was approved or on which the accident
sheet was prepared. The statistical report sheet is submitted electronical-
ly via the reporting portal of the Statistics Poland or in its original written
form to the Statistical Office in Bydgoszcz. Therefore, if the employer fails
to prepare, fails to prepare within the prescribed time-period or fails to
present the statistical report sheet to the competent authorities, he/she
commits the offence under the Article 221 of the Criminal Code.

The method of documenting work-related accidents that occurred in
the period of accident insurance of persons not being employees is de-
fined in the Regulation of the Minister of Labour and Social Policy of 19
December 2002 on the Procedure for Establishing that an Incident Oc-
curring during a Period of Accident Insurance Was a Work-related Acci-
dent, on Legal Classification of Incidents, Sample Accident Sheet and the
Period for Its Preparation.’> According to this regulation, accident docu-
mentation includes only the accident sheet (with attachments, e.g. vic-
tim’s clarification). Section 4 of the mentioned regulation stipulates that
after the circumstances and causes of an accident are established - not
later than within 14 days from the date the accident was reported - the

15 See Regulation of the Minister of Labour and Social Policy of 19 December 2002 Concerning
the Procedure for Establishing that an Incident Occurring During a Period of Accident In-
surance Was a Work-related Accident, on Legal Classification of Incidents, Sample Accident
Sheet and the Period for Its Preparation [2013]. Journal of Laws, item 1618.
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entities mentioned in the Article 5(1) of the Accidents Act prepare an ac-
cident sheet using the form attached to the regulation. The accident sheet
is made in three copies: the first copy is issued to the victim or an author-
ised family member; the second copy is kept on file by the entity estab-
lishing the circumstances and causes of the accident; and the third copy
is submitted to the Polish Social Insurance Institution if an incident has
been determined to be a work-related accident. The above-stated provi-
sions entail that the entities mentioned in the Article 5(1) of the Acci-
dents Act may become offenders under the Article 221 of the Criminal
Code by failing to prepare the accident documentation (or to prepare it
within the prescribed time-period) or by failing to present the accident
documentation.

It also should be mentioned that the entities defined in the Arti-
cle 5(1) of the Accidents Act are not obliged to prepare the statistical
work-related report sheet or to maintain a register of work-related acci-
dents. These obligations are envisaged in the Labour Code and are only
imposed on employers. This differentiation in obligations between enti-
ties considered employers and entities not considered employers under
the Labour Code raises some objections. It would be reasonable to expect
that all entities establishing circumstances and causes of accidents -
where it has been established that a work-related accident occurred -
prepare the statistical work-related accident report sheet and record ac-
cidents in their own registers. With a view to the future law, it should be
postulated that the current state of the law used to be amended in this
respect.

The mental element of the offence criminalised under the Article 221
of the Criminal Code involves intention. In the Polish doctrine of criminal
law, it is indisputable that the offence in question may be committed with
direct intent (dolus directus) or eventual intent (dolus eventualis).1® Neg-

16 See MAREK, A. Kodeks karny: Komentarz. 5.wyd. Warszawa: Wolters Kluwer, 2010,
p. 493. ISBN 978-83-264-0275-3; GORAL, R. Kodeks karny: Praktyczny komentarz. 5. wyd.
Warszawa: Zrzeszenia Prawnikow Polskich, 2007, p.368. ISBN 978-83-87218-39-3; ].
Piérkowska-Flieger in BOJARSK], T. ed. Kodeks karny: Komentarz. 7. wyd. Warszawa: Wol-
ters Kluwer, 2016, p. 645. ISBN 978-83-264-9387-4; Z. Siwik in FILAR, M. ed. Kodeks kar-
ny: Komentarz. 5.wyd. Warszawa: Wolters Kluwer, 2016, p. 1353. ISBN 978-83-264-
9966-1; W. Wrébel in WROBEL, W. and A. ZOLL, eds. Kodeks karny: Czes¢ szczegdlna:
Tom II: Czes¢ 2: Komentarz do art. 212 - 277d. 5. wyd. Warszawa: Wolters Kluwer, 2017,
p. 137. ISBN 978-83-8107-547-3; A. Ziétkowska in KONARSKA-WRZOSEK, V. ed. Kodeks
karny: Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2016, p. 1007. ISBN 978-83-8092-
163-4; P. Daniluk in STEFANSKI, R. A. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: C.
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ligence is excluded. It means that negligent failure to prepare or to pre-
sent the accident documentation is not punishable under the Article 221
of the Criminal Code.

Final conclusions

Finally, it can be concluded that criminalisation of failure to prepare or to
present documentation on a work-related accident in the form of a crim-
inal offence should be recognised as rational and justified. It aims at the
protection of the rights of persons performing work to social insurance
benefits in the event of work-related accidents and at the improvement
of working conditions in the aspect of health and safety. By making pun-
ishable under the Criminal Code the act of failing to prepare or to present
documentation on a work-related accident, the Polish lawmakers showed
how seriously they view the protection of the rights of persons perform-
ing work.

The offence of failure to prepare or to present documentation on
a work-related accident has been created in the form of a blanket provi-
sion. This should not raise legal objections since taking into considera-
tion the nature of this offence; its statutory description obviously has to
refer to the provisions of the labour and social insurance law, including
the regulations.

De lege ferenda it should be postulated to change the law and to
make the entities defined in the Article 5(1) of the Accidents Act obliged
to prepare the statistical work-related report sheet and to maintain
aregister of work-related accidents.
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Concerning Certain Aspects of the Selection
of Job Applicants Pursuant to Section 30
of the Labour Code!

Jakub Moravek

Abstract: The paper focuses primarily on concerning certain aspects of the
selection of job applicants pursuant to the Section 30 of the Labour Code of
the Czech Republic in the context of the General Data Protection Regula-
tion. The author first discusses the selection and qualification criteria and
subsequently deals also with the prohibition of discrimination and culpa in
contrahendo in selecting of job applicants.

Key Words: Labour Law; Labour Code; Personal Data Protection; Selection
of Job Applicants; the Czech Republic.

Introduction

Compared to the Act No.65/1965 Coll. the Labour Code, the current ver-
sion of the Act No.262/2006 Coll. the Labour Code (hereinafter referred
to as the “Labour Code”) sets out in more detail (and partly indirectly)
the contracting process leading to the conclusion of a contract of em-
ployment and, in addition to the prohibition of discrimination, also
touches on the protection of personal data upon the commencement of
employment. While the Section 30 of the Labour Code covers all the
above-mentioned areas in general terms, each of these areas that, to
some extent, regulate the employer’s pre-contractual steps taken prior to
signing an employment contract and the employer’s autonomy of the will
in selecting employees from among individuals seeking employment con-

1 The author of the presented paper is a secretary and senior lecturer at the Department of
Labour Law and Social Security Law of the Faculty of Law of the Charles University in
Prague. He is a vice-chairman of the Czech Association for Labour Law and Social Security
Law and an attorney at law in Prague. The paper reflects the legal status as of 10 May
2019. The paper was drafted within and under the support of the research project “Pri-
vate Law and the Challenges of Today” (in the Czech original “Soukromé prdvo a vyzvy
dneska”), project ID PROGRES Q03 at the Charles University in Prague, the Czech Repub-
lic, and the University Research Centres (UNCE) project UNCE/HUM/034 “Dependent
Work in the 21t Century - Issues and Challenges” (in the Czech original “Zdvisid prdce v 21.
stoleti - otdzky a vyzvy”).
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tract jobs, is further detailed in subsequent provisions of the Labour
Code or in other legal regulations.

The basic regulatory scheme is as follows. In accordance with the
concept of freedom of contract, which is typical for private law relation-
ships, and other core values stipulated in the Article 1(1) and the Article
2 of the Constitution of the Czech Republic? and in the Articles 1, 2, 3, 7
and 10 of the Charter of Fundamental Rights and Freedoms, an employer
has the right to freely select employees, unless otherwise provided by le-
gal regulations (setting qualification requirements, etc.). In connection
with the selection of an employee, the employer may only collect the per-
sonal data of individuals seeking employment contract jobs that are nec-
essary to make the selection. The employer’s conduct in terms of setting
the requirements on candidates, shortlisting candidates or selecting em-
ployees from the shortlisted candidates must not be discriminatory.

The employee, on the other hand (in addition to the constitutional
basis referred to above and the values stipulated in the Article 9 and the
Article 26 of the Charter of Fundamental Rights and Freedoms), is free to
decide whether he/she wants to commit to perform the offered work for
the employer under an employment contract.

In other words, in short, the employment relationship is created up-
on the manifestation of the free and agreed will of the parties to the fu-
ture relationship. In the case of an employment contract, this is evident.
In the case of an appointment, this is achieved by the employee’s ac-
ceptance of the appointment as a unilateral act of the employer, in order
for the appointment to have legal consequences (to establish an employ-
ment relationship).

The process of selection of employees involves a conflict of interests
and values embedded in the constitutional order of the Czech Republic.
While on the part of the employer, the autonomy of the will and the exer-
cise of the right to property are concerned, on the part of the employee,
the right to the protection of human dignity, the right to privacy, the right
to the protection of personal data and the right to a free choice of profes-
sion are affected.

With respect to the diversity of possible scenarios (depending, inter
alia, on the nature of the position to be filled, etc.), the statutory provi-
sions include fairly vague hypotheses. Where a statutory provision is ex-

2 See the Act No. 1/1993 Coll. the Constitution of the Czech Republic.

STUDIES 79



a I SOCIETAS ET IURISPRUDENTIA
D | 2019, ro¢nik VILI,, ¢&islo 2, s. 78-91
CIETAS

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

pressed in vague legal terms, an assessment of the facts of the case is re-
quired using constitutional tests, while reflecting on the level of interfer-
ence with the values and interests affected, as mentioned above.

Selection of employees - requirements and qualifications

The Labour Code (in line with the autonomy of the will) allows the em-
ployer the freedom to choose an employee from among individuals seek-
ing employment contract jobs. Similarly to other types of contracts, the
parties are expected to inform each other of the circumstances that may
substantially affect the future contract, its performance and the exercise
of rights and fulfilment of obligations by the contracting parties. On the
one hand, the law (Section 31 of the Labour Code) requires the employer
to inform the employee of key conditions of the employment (the rights
and obligations arising from the employment, working conditions, remu-
neration conditions, other conditions arising from special statutory pro-
visions) and, on the other hand, allows the employer (Section 30 of the
Labour Code) to obtain the information on and personal data of individu-
als seeking employment contract jobs that are necessary to conclude
a valid contract that can be performed and complied with by both parties.

In the context of the contracting process, the provision of the Sec-
tion 30 of the Labour Code precedes the provisions governing the pre-
contractual liability contained in the Sections 1728 through 1730 of the
Civil Code and, inherently, also the provisions of the Section 1721 of the
Civil Code.

From a certain point of view, the employer’s freedom to choose is
limited by the prohibition of discrimination and the rules governing the
protection of personal data. Pursuant to the valid legislation, both the
non-discrimination rules and the personal data protection rules must al-
ready be reflected in the demand for labour (advertisement showing an
intention to fill a position).

In the given framework, the employer has the right to determine for-
mal qualification requirements (education, previous experience in a simi-
lar position, etc.) and other requirements and skills (teamwork skills,
stress resistance, etc.) required from the job seeker/future employee.
Similarly, the employer has the right to determine the process used to
make the selection. The employer may determine the selection process,
including the manner in which the intention to fill a certain position and
the results of the selection process will be announced.
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Submitting the evidence of fulfilment of the determined (legitimate
and lawful) qualification requirements, including (certified) copies of the
documents underlying such qualifications, may be requested in order to
admit job seekers to the selection procedure.

While the employer has the right to select from among the candi-
dates the best one to fill the open position, the assessment of the candi-
date’s suitability depends on the employer’s judgment. In the selection
process, however, the employer has to only consider the criteria and
facts that relate to the future employment (formal qualification require-
ments and other qualifications and skills required, etc.). The employer is
not obliged to inform unsuccessful candidates of the reasons why they
were not selected.

The right to determine the selection process, the right to determine
the qualification requirements and other conditions and criteria to be ful-
filled by the job seekers/future employees as well as the method of se-
lecting the most suitable candidate may be restricted by the statutory
provisions stipulating certain qualifications for the performance of a par-
ticular job, i.e. the requirements to be met by an applicant for the given
job position (full legal capacity, 18 years of age, integrity and good stand-
ing, etc.). Statutory provisions may further prescribe the procedures to
be used in the selection process. An example of such deviation and re-
striction of the employer’s freedoms is, to some extent, contained in the
Act No. 312/2002 Coll. on Officials of Territorial Self-governing Units or
in the Act No. 95/2004 Coll. on Conditions for Obtaining and Recognising
Professional Qualifications and Specialised Qualifications for the Perfor-
mance of Medical Professions of Physicians, Dentists and Pharmacists.

An employment contract cannot be signed with an applicant who
does not meet the requirements for the performance of a particular job
stipulated by the statutory provisions. Pursuant to the Section 580(2) in
combination with the Section 588 of the Act No.89/2012 Coll. the Civil
Code, such employment contract, were it concluded, would be null and
void. This does not apply if the employment contract concluded with an
employee who does not meet the statutory requirements contains a con-
dition precedent stipulating that the legal consequences associated with
the employment contract (i.e. commencement of the employment) will
not arise until the statutory requirements are fulfilled.
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Certain aspects of the contracting process

The Labour Code (with the exception of the Sections 30 and 31 of the La-
bour Code) does not regulate pre-contractual negotiations concerning
the employment contract. The general provisions contained in the Civil
Code are to be followed. In this context, taking into account certain typi-
cal situations, the following should be pointed out.

Job advertisements, such as “Driver jobs available” or “Chefs needed,
starting from March 1” etc., cannot qualify as a proposal to conclude an
employment contract pursuant to the Sections 1731 et seq. of the Civil
Code or a public promise pursuant to the Sections 2884 et seq. of the Civ-
il Code.

The provisions governing the public promises cannot, inherently,
apply to the conclusion of employment contracts. Considerations on the
application of the provisions governing the public competition for the
best bid (Sections 1772 through 1779 of the Civil Code) and the public
offers (Sections 1780 through 1784 of the Civil Code) are merely theoret-
ical.

The statutory provisions governing preliminary contract to conclude
a future contract (Sections 1785 through 1788 of the Civil Code), on the
other hand, as well as the provisions on pre-contractual liability (culpa in
contrahendo) pursuant to the Sections 1728 through 1730 of the Civil
Code may be used.

Culpa in contrahendo. Similarly to other contractual obligations, the
general principle of fairness (Section 6 of the Civil Code) shall apply in
the context of pre-contractual negotiations concerning an employment
contract. The principle, together with the concept of autonomy of the will
(specifically the freedom of the contract), is reflected in the above-
mentioned provisions of the Civil Code, inter alia, in that anyone can ne-
gotiate a contract without any obligation to actually conclude the con-
tract.

In view of the above-stated principle, it is the duty of the contracting
parties when negotiating a contract to inform each other of all facts and
legal aspects (which they know or should know) that are necessary for
a valid contract to be concluded and for the interest (or the lack of inter-
est) of a party to conclude the contract to be evident to the other party.
Further, it is the duty of the persons concerned to maintain confidentiali-
ty of confidential information or other similar communication. In the con-
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text of labour relations, such information may include information con-
cerning wage amounts or the employer’s remuneration system; alterna-
tively, it may also include information on the employer’s method or scope
of production and other business information. In any case, the infor-
mation is not generally known to the public. A party to the negotiations
shall take care that such confidential information or communication is
not unlawfully misused or disclosed without alegitimate reason (e.g.
arequest for cooperation by a public authority).

Unfair conduct in the pre-contractual negotiations or in the signing
of a contract shall result in liability. Unfairness may comprise:3

(a) Initiating and/or continuing pre-contractual negotiations without
the negotiating party’s intention to actually conclude the contract.
The party acting unfairly shall be liable for the damage caused pur-
suant to the general provisions of the Labour Code governing dam-
age, because the situation involves labour relations;

(b) Misuse of information obtained during the negotiations. In this case,
the party acting unfairly shall surrender to the other party the en-
richment/benefits obtained unfairly;

(c) Failure to ensure confidentiality of the information obtained in the
negotiations. In this case, the general provisions on liability for dam-
age pursuant to the Labour Code shall apply because the situation
involves labour relations. If the information comprises personal data,
both public law liability and private law liability shall apply pursuant
to the data protection legislation;

(d) Terminating pre-contractual negotiations without just cause when
the negotiations between the negotiating parties reach a point whe-
re, considering the circumstances (the course of the negotiations, the
presented attitudes and interests of the parties, the information
about other offers, etc.), the conclusion of the contract seems highly
probable. The party that spoiled the legitimate expectations (trust)
of the other party by abruptly terminating the negotiations without
just cause shall be considered to act unfairly.

3 Cf. e.g. MORAVEK, J. Culpa in contrahendo v pracovnépravnich vztazich. In: D. CICKANO-
VA, Z. ILLYOVA, V. MICATEK and 0. RUZICKA, eds. Bratislavské prdvnické férum 2013 [on-
line]. 1.vyd. Bratislava: Univerzita Komenského v Bratislave, Pravnickéd fakulta, 2013,
pp- 1546-1556 [cit. 2019-04-26]. ISBN 978-80-7160-365-8. Available at: http://www.law
conference.sk/archiv/bpf_ 2013 /sprava/files/zborniky/Session%200f%20Labour%20
Law.pdf.
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Certain aspects of the personal data protection

At the level of legislation governing the labour relations, the provision of
the Section 30(2) of the Labour Code reiterates one of the key obligations
of the personal data protection, i.e. the principle of data minimization
(Article 5(1)(c) of the General Data Protection Regulation). Labour rela-
tions shall further be governed by all the other statutory provisions on
the protection of personal data, as contained primarily in the General Da-
ta Protection Regulation,* known also under the abbreviation “GDPR”,
and in the corresponding local legislation, particularly in the Act No. 110/
2019 Coll. on the Processing of Personal Data (hereinafter referred to as
the “Personal Data Processing Act”).

In the selection of job seekers, the employer is in the position of a da-
ta controller with all related rights, duties and responsibilities pursuant
to the data protection legislation. The employer may use the services of
a personal data processor (e.g. an agency that will identify job seekers) or
another data controller (e.g. an agency that will allow the employer to
contact candidates from its own database). Theoretically, joint personal
data controllers may also be considered. Pursuant to the General Data
Protection Regulation, the relationship between the controller and the
processor, or the controller and another controller or between the joint
controllers needs to be stipulated accordingly (in the form of a pro-
cessing contract, etc.).

The purpose of the processing of personal data in the selection of in-
dividuals seeking employment contract jobs is to conclude an employ-
ment contract with the best candidate. The means and methods of pro-
cessing of personal data depend on the channels selected by the employ-
er and the manner in which the obtained data will continue to be pro-
cessed; typically, a combination of automated and non-automated pro-
cessing of personal data will be used, unless the selection method is for-

ES

See Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the Protection of Natural Persons with Regard to the Processing of Personal Data
and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data
Protection Regulation). O] EU L 119, 2016-05-04, pp. 1-88.

Concerning the protection of personal data pursuant to the General Data Protection Regu-
lation, cf. e.g. MORAVEK, ]. Obecné nafizen{ o ochrané osobnich udajd nejen z hlediska
pravni tpravy pracovnépravnich vztaht. In: Z. GREGOROVA, ed. Pracovni prdvo 2017:
Ochrana osobnich tdajii, sluZebni zdkon a socidlni souvislosti zaméstndvdni cizincu [onli-
ne]. 1. vyd. Brno: Masarykova univerzita v Brné, 2018, pp. 13-47 [cit. 2019-04-26]. Acta
Universitatis Brunensis, Iuridica, Volume 609. ISBN 978-80-210-8930-3. Available at:
https://www.law.muni.cz/sborniky/pracpravo2017 /files/PracovniPravo2017.pdf.

«
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malised and regulated by statutory provisions (see the above concerning
the Act on Officials of Territorial Self-governing Units).

An employer may only solicit from an individual seeking an employ-
ment contract job or from a third party (such as former employer) per-
sonal data about the individual that are directly related to the conclusion
of the employment contract, i.e. the data that are necessary for selecting
the most suitable candidate based on the (legitimate and lawful) selec-
tion criteria. The scope of the data will thus vary according to the posi-
tion to be filled, the related requirements and qualifications. Basic identi-
fication and contact information (name, surname, permanent address,
date of birth, e-mail address, phone number) may always be solicited.

The employer is entitled to request evidence of the representations
provided by the job applicant to the extent that he/she has fulfilled the
relevant requirements. In the event of qualification requirements stipu-
lated by law, the employer is, in fact, obliged to request satisfaction of the
requirements. If certain representations are supported by submitted
deeds or documents, the employer should respect the principle of mini-
misation and the principle of necessity and should make copies of such
documents or keep the documents containing other than the necessary
data only if it is required by law or if it is necessary to protect the rights
and legitimate interests of the employer/controller pursuant to the Arti-
cle 6(1)(f) of the General Data Protection Regulation. In other cases,
submission of the relevant document for inspection and record of the
submission of the document and verification of the representation made
should be sufficient.

It is for the purposes of protection of the legitimate interests of the
job applicants that the employer cannot request from them data of any
type. Even in the period of the employment relationship, the employer
may not request from an employee information that is not related to the
work performed and to the labour relations. Section 30(2) of the Labour
Code only contains a general prohibition to request data that are not di-
rectly related to the conclusion of the employment contract. Section
316(4) of the Labour Code, on the other hand, contains a non-exhaustive
list of information which, according to the legislator, does not directly re-
late to the performance of work and the employment relationship and,
therefore, cannot be solicited from the employee by the employer. The
above-mentioned data cannot be requested from an employee, much less
from a job seeker. The list of information contained in the Section 316(4)
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of the Labour Code also applies for the purposes of the Section 30(2) of
the Labour Code and may be an indication of the information which can-
not be required before the commencement of the employment; in the ar-
ea of labour relations, Section 30 of the Labour Code in combination with
the Section 316(4) of the Labour Code is primarily linked to the Article
5(1)(c) of the General Data Protection Regulation.

The provision of the Section 316(4) of the Labour Code can, never-
theless, be transcended: concerning data that are subject to relative pro-
hibition, upon the satisfaction of a particular statutory requirement; con-
cerning remaining data if the employer is required by a special legislation
to know the data and, where direct legal authorisation is missing, if the
need to know the information is called for by the nature of the matter.6

When seeking employees through advertising, the employer must al-
ready specify in the advertisement the scope of data that will be required
from an applicant for the purposes of concluding the employment con-
tract and that will be processed for the same purpose, together with oth-
er data collected during the selection process. At this stage, the employer
must also ensure compliance with the information duty pursuant to the
Article 13 of the General Data Protection Regulation.

If ajob applicant provides the employer with more personal data
than the data necessary for the purpose of the processing or than the da-
ta specified by the employer in the advertisement, the employer shall be
obliged to dispose of the excess data. This does not apply to the excess
personal data contained in the documents supporting the satisfaction of
the requirements or qualifications, where maintaining integrity and re-
taining the document or a copy of the document by the employer is ex-
pected.

Concerning the legal basis for the processing of personal data, the
processing of personal data for the purposes of selecting the best candi-
date for a job will be based on the Article 6(1)(b) of the General Data Pro-
tection Regulation. If the selection process is formalised and regulated by
a statutory provision (see the above concerning the Act on Officials of
Territorial Self-governing Units), the legal title stipulated in the Article
6(1)(c) of the General Data Protection Regulation may also serve as a ba-
sis for the processing.

6 See MORAVEK, ]. Ochrana osobnich tidajii v pracovnéprdvnich vztazich. 1. vyd. Praha: Wol-
ters Kluwer, 2013. 435 p. ISBN 978-80-7478-139-1.
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Only after ajob applicant has declared his/her interest in entering
into the employment contract, the employer may contact a person other
than the employee to solicit personal information about the employee.
Such person may primarily be the previous employer who may, pursuant
to the Section 314(2) of the Labour Code, provide assessment of the em-
ployee’s work (personal reference) to a third party. Obtaining personal
information about an employee from his/her previous employer consti-
tutes the obtaining of personal data from a source other than the data
subject. Consequently, upon receipt of the information, the employer
must comply with the information duty toward the applicant pursuant to
the Article 14 of the General Data Protection Regulation, unless one of the
exemptions from the information duty is fulfilled pursuant to the Article
14(5) of the General Data Protection Regulation or pursuant to the Arti-
cle 8 or the Article 11 of the Personal Data Processing Act.

In order to comply with the accuracy obligation pursuant to the Arti-
cle 5(1)(d) of the General Data Protection Regulation, the employer may
request an applicant in the selection procedure, particularly if the proce-
dure is expected to take a long time, to notify the employer without delay
of any changes in the personal data previously submitted for processing
in the selection procedure.

In this case, the personal data retention period is limited by the pur-
pose of the processing, which is the conclusion of the employment con-
tract. As soon as the employment contract with the selected candidate is
concluded, the legal title for the processing of personal data is exhausted.
Further processing by the employer of personal data of the candidate
with whom the employment contract was signed shall rely on the Article
6(1)(b) and the Article 6(1)(c) of the General Data Protection Regulation,
or equivalent legal titles stipulated in the Article 9 of the General Data
Protection Regulation; such subsequent processing (necessary to comply
with legal and contractual obligations) includes other personal data
(birth number, information on dependent persons, etc.) for which there
was no place in the phase of the selection procedure.

The personal data of unsuccessful candidates need not always be de-
stroyed after the selection procedure is concluded. The personal data of
unsuccessful candidates may continue to be processed for any of the
compatible purposes.” This may include, for example, the processing of

7 See the Article 6(4) of the General Data Protection Regulation and the Section 6 of the
Personal Data Processing Act.
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personal data for the purposes of defence in an anti-discrimination dis-
pute. Similarly, the employer may consider processing the personal data
of unsuccessful candidates for the time of the hired employee’s proba-
tionary period if the position is one where the staff turnover is extremely
high. In both cases, the processing of personal data would be based on
the legal grounds stipulated in the Article 6(1)(f) of the General Data Pro-
tection Regulation.

In relation to the subsequent processing of personal data, the infor-
mation duty pursuant to the Article 13 of the General Data Protection
Regulation has to be complied with, unless otherwise implied by the Arti-
cle 13(4) of the General Data Protection Regulation or by the Section 8
and the Section 11 of the Personal Data Processing Act.

The personal data of unsuccessful candidates may be retained and
further processed, strictly on the basis of their consent, for the purposes
of creating a database of unsuccessful participants in the selection proce-
dure who may be contacted in the future and offered employment by the
employer in the event of future vacancies as potential job seekers.

If the processing of personal data in the database of potential job
seekers follows the selection procedure announced by the employer,
where the consent to the processing is given upon entering the selection
procedure, the information about the selection procedure must include
the basic wording of the consent using clear and plain language. The con-
sent must be actively given. Failure to give consent to inclusion in the da-
tabase cannot be sanctioned by exclusion from the selection procedure.
Applicants must be able to withdraw their consents at any time, easily
and free of charge.

In the case of the list of potential job seekers, personal data will be
processed to the extent determined by the consent to the processing of
personal data. The principle of necessity and the principle of accuracy
shall be observed, i.e. the database can only include accurate information
necessary for the fulfilment of the final purpose. This is also key in de-
termining the period of time for which the consent to processing will be
granted.
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Legal consequences of the failure by a job seeker to provide true
and accurate information

The consequences of the failure by a job seeker to provide true and accu-
rate information primarily depend on whether the employer is entitled to
request the relevant information from the job seeker.

If the employer as the controller is not entitled to obtain certain in-
formation (the employee’s personal data), because such information is
not necessary to conclude the employment contract, there will be no le-
gal consequences if the job seeker does not (even deliberately) give
atrue answer to the question aimed at obtaining such information. The
employer’s inaccuracy concerning facts that do not relate to the conclu-
sion of an employment contract is of no legal significance.

If the false information (the job seeker’s data) is relevant to the con-
clusion of the employment contract, the situation has to be considered
pursuant to the Sections 583 through 585 of the Civil Code on acts in er-
ror. The provisions of the Civil Code referred to above distinguish be-
tween an act in error concerning a decisive circumstance and an act in
error concerning a secondary circumstance that has or has not been de-
clared decisive. Regarding the error concerning asecondary circum-
stance, the important thing is whether or not the error was aresult of
trickery. Depending on the circumstances, the act (here, the employment
contract) is either voidable (with the right to invoke an annulment of the
act enjoyed exclusively by the employer)® or valid, but the misled person
(the error not resulting from trickery and concerning a secondary cir-
cumstance that was not declared decisive) is entitled to claim an appro-
priate compensation from the person who caused the error.

Final conclusions

The topic of selecting the job seekers is still relevant today. While the
fundamental principles of the regulatory scheme have not changed, the
General Data Protection Regulation introduced certain novelties, e.g. the
duties to notify and to communicate personal data breaches (Articles 33
and 34 of the General Data Protection Regulation) that also apply in this
context and involve a number of problematic aspects, one of them being
the principle nemo tenetur.

8 See the Section 579 of the Civil Code.
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The pre-contractual liability in the selection of job applicants, out-
lined above, is not clearly defined. For the time being, we must await rel-
evant judicial decisions.

Finally, employers still struggle with respecting the anti-discrimina-
tory legislation. This is most clearly manifested in the formulation of la-
bour demand; rather than looking through the prism of the applicable
legislation, employers use a somewhat emotional approach and look for
waitresses, female assistants, fresh graduates, etc. Rather than the em-
ployers’ approach, however, the excessive strictness of the valid legisla-
tion and/or its application seems to be an issue, as nothing implies the
existence of a group of employers permanently attacking the human dig-
nity.
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The Regulatory Framework of Forced Restructuring
of Banks in the Polish Legal System

Pawel Szcze$niak!

Abstract: The presented paper deals with the issues concerning the means
of forced restructuring of banks in the Polish legal system. The term “means
of forced restructuring of banks” should be understood as a set of legal
rules that allows to reorganise a bank under the threat of a bankruptcy.
Forced restructuring is also referred as a special resolution regime. Means
of forced restructuring constitute, in fact, an administrative method of af-
fecting banks the functioning of which jeopardises the stability of financial
system. The thesis of this paper constitutes the statement that means of
forced restructuring create a coherent, complementary system of legal
means that allows to reorganise national, i.e. domestic bank without spend-
ing public funds. Thanks to the means of forced restructuring, the responsi-
bility for the bank losses, including the costs of its forced restructuring, re-
mains with the shareholders or members of the bank as well as with its
creditors, not with the state budget. Variability of using the means of forced
restructuring allows to adjust the reorganisation process of the bank to the
circumstances that relate to the bank itself and to the level of recession on
the financial markets.

Key Words: Financial Law; Banking Law; Resolution; Forced Restructur-
ing; Bail-in; Banks; Poland.

Introductory remarks

The presented paper deals with the issues concerning the means of
forced restructuring of banks in the Polish legal system. The term “means
of forced restructuring of banks” should be understood as a set of legal
rules that allows to reorganise a bank under the threat of a bankruptcy.
Forced restructuring is also referred as aspecial resolution regime.2

-

The author is lecturer and researcher at the Department of Financial Law of the Faculty of
Law and Administration of the Maria Curie-Sktodowska University in Lublin and is active
in the field of financial law, with the following major areas: banking law, recovery and
resolution of credit institutions and tax law.

About special resolution regime see BRIERLEY, P. The UK Special Resolution Regime for
Failing Banks in an International Context. London: Bank of England, 2009. 15 p. Financial
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Means of forced restructuring constitute, in fact, an administrative meth-
od of affecting banks the functioning of which jeopardises the stability of
financial system. However, the subject which has been granted the com-
petence of using the means of forced restructuring towards banks is in
Poland the Bank Guarantee Fund.

The basic thesis of our paper constitutes the statement that means of
forced restructuring create a coherent, complementary system of legal
means that allows to reorganise national, i.e. domestic bank without
spending public funds. Thanks to the means of forced restructuring, the
responsibility for the bank losses, including the costs of its forced re-
structuring, remains with the shareholders or members of the bank as
well as with its creditors, not with the state budget. Variability of using
the means of forced restructuring allows to adjust the reorganisation
process of the bank to the circumstances that relate to the bank itself and
to the level of recession on the financial markets. The main purpose of
the paper is to describe normative construction of the means of forced
restructuring of a bank and legal issues related to the topic. In order to
achieve the main purpose, specific objectives had to be pursued. The
main purpose of the paper encourages researches on the essence and na-
ture of the regime of forced restructuring of banks in the Polish legal sys-
tem. Factors of a normative nature that shape the decision-making of the
Bank Guarantee Fund were examined. The assessment of those factors

Stability Paper, no. 5. ISSN 1754-4262; COHEN, R. and M. GOLDSTEIN. The Case for an Or-
derly Resolution Regime for Systemically-important Financial Institutions. Philadelphia, PA:
Pew Economic Policy Group, 2009. 18 p. Briefing Paper, no. 13; CIHAK, M. and E. NIER.
The Need for Special Resolution Regimes for Financial Institutions — The Case of the Euro-
pean Union. Washington, DC: International Monetary Fund. 2009. 29 p. Working Paper,
no. 09/200. ISSN 1018-5941; CLAESSENS, S., R. J. HERRING, D. SCHOENMAKER and K. A.
SUMME. A Safer World Financial System: Improving the Resolution of Systemic Institutions.
1st ed. Geneva: International Center for Monetary and Banking Studies, 2010. 149 p. Ge-
neva Reports on the World Economy, no. 12. ISBN 978-1-907142-09-3; COHEN, H. T. Or-
derly Liquidation Authority: A New Insolvency Regime to Address Systemic Risk. Univer-
sity of Richmond Law Review. 2011, vol. 45, no. 4, pp. 1143-1229. ISSN 0566-2389; SAL-
DANA, M. Parallel Regimes: Bankruptcy and Dodd-Frank’s Orderly Liquidation Authority.
Review of Banking & Financial Law. 2012, vol. 31, no. 1, p. 531. ISSN 1544-4627; HUER-
TAS, T. F. The Case for Bail-ins. In: A. DOMBRET and P. S. KENADJIAN, eds. The Bank Re-
covery and Resolution Directive: Europe’s Solution for “Too Big to Fail”?. 15t ed. Berlin; Bos-
ton: De Gruyter, 2013, pp. 167-188. ISBN 978-3-11-032107-4; and AVGOULEAS, E. and
Ch. A. GOODHART. A Critical Evaluation of Bail-in as a Bank Recapitalisation Mechanism.
London: Centre for Economic Policy Research, 2014. 28 p. Discussion Paper, no. 10065.
ISSN 0265-8003.
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and the resulting effects have an influence on the decision-making asso-
ciated with the specific means of forced restructuring of a bank.

The topic of the study presented in our paper falls within a broader
issue of security of the financial markets. Means of forced restructuring
constitute an element of providing the stability of the financial system.
Their application aims to minimise negative effects connected with the
threat of a bankruptcy of a national bank. The issue discussed in this pa-
per concerns public and legal regulation of the actions of national banks,
i.e. the banks domiciled in the territory of the Republic of Poland. Cover-
ing only the activities of national banks which operate in aform of
a joint-stock company or a cooperative society is justified by the subjects’
key influence on the financial system. The comments concerning the
means of forced restructuring of banks can easily be transferred to other
subjects for those the regimen of forced restructuring can be applied.

The essence of forced restructuring of banks

Forced restructuring of banks constitutes an extrajudicial mode that al-
lows to conduct changes in organisational and capital structures of
a bank in a crisis situation in a fast and procedurally simplified manner.
Means of forced restructuring can only be applied in an emergency situa-
tion. The Bank Guarantee Fund is obliged to use the means when the
bank is under the threat of a bankruptcy and there is no indication that
the possible supervisory actions or the bank’s actions will make it possi-
ble to remove the risk of bankruptcy. Means of forced restructuring con-
stitute a method of protecting the common good which are the stability
of the financial system and the security of the public finance. The Bank
Guarantee Fund, on the other hand, protects the public interest using the
means of forced restructuring of banks.

Experiences drawn from the last global financial crisis have forced
the creation of legislative changes which enable to solve critical situa-
tions on the financial markets in an effective and coordinated manner.3
Past legal regulations did not allow for preparation, prevention and effec-
tive restructuring of banks under the threat of a bankruptcy as well as of

w

Further see LASTRA, R. M. Legal and Regulatory Responses to the Financial Crisis. London:
Queen Mary University of London, School of Law, 2012, p. 1. Legal Studies Research Pa-
per, no. 100/2012; and FERRAN, E. Crisis-driven EU Financial Regulatory Reform. Cam-
bridge: University of Cambridge, Faculty of Law, 2012. 35 p. Legal Studies Research Pa-
per, no. 6/2012.
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other financial institutions. The only way to save such banks was to pro-
vide them with a financial help from public resources. Excessive public
spending was aimed to prevent the system crisis which occurred due to
the transfer of the crisis on to other financial institutions. As a result,
costs of the financial crisis for industrial countries of the G20 group
amounted to about 2.7 % of the gross domestic product (hereinafter re-
ferred to as the “GDP”). The total amount of support which had been
committed to, including warranties and other contingent liabilities,
reached circa 25 % of the GDP.# The amount of an approved public help
for the financial institutions under the threat of a bankruptcy reached in
the Member States of the European Union more than 5 billion EUR be-
tween years 2008 and 2012.5 It means that the amount of public help ap-
proved by the European Commission equals 40.3 % of the GDP of the
whole European Union. However, the total value of funds actually used as
a part of public help for the financial institutions amounted to 1.6 billion
EUR, which constitutes 12.8 % of the GDP of the European Union.¢

As aresult, in year 2010 measures designed to create legal solutions
that were to minimise any disruptions caused by the bankruptcy of fi-
nancial institutions were taken at the European Union level.” The out-
come of this effort was the drawing-up of two European Union directives.
The first one is the Directive of the European Parliament and Council
2014/59/EU from the 15t% of May 2014 which establishes frameworks
for taking corrective actions, restructuring and resolution regarding the
credit institutions and investment companies.® The second one is the Di-

o~

See Communication from the Commission to the European Parliament, the Council, the Eu-
ropean Economic and Social Committee and the European Central Bank: Bank Resolution
Funds [2010-05-26]. COM (2010) 254 final, p. 2.

In detail see European Commission, Commission Staff Working Paper - Autumn 2012 Up-
date [2012-12-21]. COM (2012) 778 final, p. 29.

See European Commission, Commission Staff Working Paper - Autumn 2012 Update [2012-
12-21]. COM (2012) 778 final, p. 29.

Further see Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee, the Committee of the Regions and the Euro-
pean Central Bank: An EU Framework for Crisis Management in the Financial Sector [2010-
10-20]. COM (2010) 579 final.

See Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014
Establishing a Framework for the Recovery and Resolution of Credit Institutions and In-
vestment Firms and Amending Council Directive 82/891/EEC, and Directives 2001/24/EC,
2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/
36/EU, and Regulations (EU) No. 1093/2010 and (EU) No. 648/2012 of the European Par-
liament and of the Council, text with EEA relevance. O] EU L 173, 2014-06-12, pp. 190-348.
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rective of the European Parliament and Council 2014/49/EU from the
16t of April 2014 concerning the deposit-guarantee schemes.?

The above-mentioned directives were implemented into the Polish
legal system under the provisions of the Act from the 10t of June 2016
on the Bank Guarantee Fund, Deposit Guarantee Scheme and Forced Re-
structuring (hereinafter referred to as the “Act”). This Act entered into
force on the 10t of October 2016. The rules contained in the mentioned
Act provide a legal framework for forced restructuring of banks. National
public authorities were given legal rights to effectively minimise negative
effects of the national banks’ crisis. In the Polish legal system, there were
no administrative and legal means which would allow for quick restruc-
turing of banks under the threat of a bankruptcy that had an important
meaning for the national financial system and maintaining their critical
functions. The above-mentioned Act seems to fill the legal loophole in
this regard. There has never been excessive spending of public funds to
save the stability of the financial system so far. According to the Article
66 of the Act from the 10t of June 2016 on the Bank Guarantee Fund, De-
posit Guarantee Scheme and Forced Restructuring, the resolution shall
seek to meet the following objectives:

1) to maintain the financial stability, in particular through the protec-
tion of confidence in the financial sector, and to ensure the market
discipline;

2) to limit the involvement of public funds or the likelihood of their ex-
posure to the financial sector or its individual entities to achieve the
objectives referred to in point 1 and points 3 - 5;

3) to ensure the ongoing performance of the critical functions carried
out by an entity;

4) to protect depositors and investors covered by the compensation
system; and

5) to protect funds entrusted to the company by its customers.

The Bank Guarantee Fund shall pursue the objectives referred to in
the above-stated Article 66 by three ways. Firstly, the Bank Guarantee
Fund develops plans for the forced restructuring, including the determi-
nation of the minimum level of the own funds and liabilities subject to
write-down or conversion. Secondly, the Bank Guarantee Fund is author-

9 See Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014
on Deposit Guarantee Schemes, text with EEA relevance. O] EU L 173, 2014-06-12, pp. 149-
178.
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ised to realise write-down or conversion of capital instruments. Thirdly,
the Bank Guarantee Fund is obliged to carry out the forced restructuring
of banks. While pursuing the aims of the resolution, the Bank Guarantee
Fund shall seek to reduce the costs of the forced restructuring. Pursuant
to the Article 67 paragraph 2 of the mentioned Act, if possible, by consid-
ering the objectives of forced restructuring, the Bank Guarantee Fund
should reduce the loss of the undertaking value of an entity towards
which the forced restructuring is carried out.

Main phases of forced restructuring of banks

Forced restructuring of banks constitutes a carefully planned as well as
legally and economically justified process. It is divided into three main
phases. The first phase is to plan and to prepare forced restructuring of
banks. Launching the process of forced restructuring and its application
under certain measures is not possible without the phase of planning and
preparation. This phase will have a strong bearing on the process of
forced restructuring of banks.

With a view to arranging for the forced restructuring resolution, the
Bank Guarantee Fund, following the consultation with the Polish Finan-
cial Supervision Authority, shall develop aplan for the resolution for
a domestic entity that is not a part of a group subject to a consolidated
supervision in a Member State of the European Union by the supervisory
authorities other than the Polish Financial Supervision Authority. The
plan of forced restructuring shall envisage measures towards an entity in
the case of initiation of resolution and feasibility evaluation of these ac-
tivities. In particular the plan of forced restructuring indicates a detailed
description of the possible restructuring options, including the possibility
of using individual instruments of resolution, manner of separation of
critical functions and main lines of business of an entity as well as de-
scription of the principles of financing of possible variants of resolution.10

10[n particular about the resolution planning see AVGOULEAS, E., Ch. GOODHART and D.
SCHOENMAKER. Bank Resolution Plans as a Catalyst for Global Financial Reform. Journal
of Financial Stability. 2012, vol. 9, no. 2, pp. 210-218. ISSN 1572-3089; SCHILLIG, M. Bank
Resolution Regimes in Europe - Part I: Recovery and Resolution Planning, Early Interven-
tion. European Business Law Review. 2013, vol. 24, no. 6, pp. 751-779. ISSN 0959-6941;
and GUYNN, R. D. Resolution Planning in the United States. In: A. DOMBRET and P. S. KE-
NADJIAN, eds. The Bank Recovery and Resolution Directive: Europe’s Solution for “Too Big
to Fail”?. 1%t ed. Berlin; Boston: De Gruyter, 2013, p. 109. ISBN 978-3-11-032107-4.
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On the grounds of the Article 89 paragraph 1 of the above-stated Act
from the 10t of June 2016, the Bank Guarantee Fund shall, at least once
ayear, review and assess the feasibility of the forced restructuring. The
Bank Guarantee Fund should make the first assessment of the feasibility
of plans at the stage of their development. Following a significant organi-
sational or legal change in an entity, in particular the acquisition or dis-
posal of subsidiaries, change of the organisational structure of the entity,
change of the parent company, change of domicile of the parent company
and change in business or the financial situation of the entity or upon the
occurrence of another event, the Bank Guarantee Fund shall assess the
feasibility of the plan and, if necessary, following the consultation with
the Polish Financial Supervision Authority, shall update the plan.

The second phase is to launch and to conduct forced restructuring
towards banks. As a result, the pressure should be put on the grounds for
initiation of forced restructuring of banks and on the criteria on which
the measures of forced restructuring were selected. It is the central issue
to understand the essence of forced restructuring. Although the Bank
Guarantee Fund conducts forced restructuring, its initiation is not possi-
ble without the participation of the Polish Financial Supervision Authori-
ty. The financial regulatory authority shall forthwith notify the Bank
Guarantee Fund of the following threat of a bankruptcy of a bank and al-
so of alack of indication that the feasible supervisory measures or the
measures of this entity will allow atimely removal of this threat. Im-
portantly, the Polish Financial Supervision Authority considers a bank to
be at risk of a bankruptcy if one or more of the four circumstances ap-
pear. On the grounds of the Article 101 paragraph 3 of the above-men-
tioned Act, a bank shall be considered at risk of a bankruptcy if at least
one of the following circumstances occurs:

1) indications occur that will fail to satisfy the operating business con-
ditions to the extent justifying the repeal or revocation of a license to
establish a bank;

2) assets of a bank are not sufficient to cover its liabilities or indications
occur that cause the assets of an entity to be not sufficient to cover its
liabilities;

3) abank fails to settle its due liabilities or indications occur that will
fail to do so; or

4) continuation of business of an entity requires involvement of ex-
traordinary public funds.
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Subsequently, the Bank Guarantee Fund, after obtaining information
about a threat of a bankruptcy of a bank and lack of indication that the
feasible supervisory measures or the measures of this entity will allow
a timely removal of this threat, is obliged to assess the reasons for issuing
a decision regarding the initiation of forced restructuring. These condi-
tions are set out in the Article 101 paragraph 7 of the above-stated Act
from the 10t of June 2016. If a bank is at risk of a bankruptcy, no indica-
tions occur that the feasible supervisory measures or the measures of the
bank will allow in due time to remove the threat of a bankruptcy and
measures towards this entity are required in view of the public interest,
the Bank Guarantee Fund issues a decision on the initiation of forced re-
structuring towards a domestic entity or adecision on write-down or
conversion of capital instruments. The measures shall be taken in the
public interest if they are necessary to ensure implementation of at least
one of the objectives of forced restructuring laid down in the Article 66 of
the mentioned Act and these objectives may not be attained to the same
extent under the supervision or bankruptcy proceedings.

Finally, the last of the three phases of forced restructuring is the
completion of forced restructuring of a bank. The completion of forced
restructuring of a bank results in an uprising number of legal obligations
towards the Bank Guarantee Fund. Legally defined consequences which
occur after the initiation of forced restructuring towards abank, its
shareholders or members as well as its creditors have a great impact on
the efficiency and effectiveness of the process of forced restructuring.
The legislator has granted the shareholders and creditors the right to sat-
isfy their receivables in the case of a forced restructuring of a bank at the
level no lower than they would incur in normal insolvency proceedings.
Pursuant to the Article 241 paragraph 1 of the above-stated Act from the
10th of June 2016, in order to determine whether shareholders or mem-
bers and creditors were satisfied as aresult of forced restructuring to
a degree lower than they would have been satisfied in the bankruptcy
proceedings in a case that on the day of the decision to initiate resolution
the court had issued a ruling on declaration of the debtor’s bankruptcy,
the Bank Guarantee Fund shall commission an additional valuation. The
shareholders or members and creditors who have been satisfied as a re-
sult of resolution to a degree lower than they would have been satisfied
in the procedure referred to in the Article 241 paragraph 1 of the above-
mentioned Act shall be entitled to a supplementary claim vis-a-vis the
Bank Guarantee Fund.
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Means of forced restructuring of banks

The legislator provides in the Article 110 paragraph 1 of the mentioned
Act from the 10t of June 2016 a catalogue of measures of forced restruc-
turing of banks.!! In the first place, it is the measure of acquisition of
a bank through restructuring, in the second place, it is the measure of
a bridge institution, in the third place, it is the measure of cancellation or
conversion of liabilities, and in the last place, it is the measure of separa-
tion of the property rights.

The measure of acquisition of a bank through forced restructuring
constitutes a special example of economic concentration. It is an econom-
ic concentration of compulsory nature. Acquisition of a bank is carried
out on the initiative of the authority of forced restructuring, the Bank
Guarantee Fund. Pursuant to the Article 178 paragraph 1 of the men-
tioned Act, the Bank Guarantee Fund shall select an acquiring entity in
a manner that ensures openness, transparency, equal treatment of poten-
tial acquiring entities, no conflict of interests, expediency of proceedings
and selection of an entity offering the most favourable terms, taking into
consideration the resolution objectives in the prevailing market condi-
tions. Acquisition of a bank through forced restructuring may rely on
a takeover of three types of properties by the acquirer: firstly, the com-
pany or an organised part of the company operated by a bank during the
process of restructuring; secondly, the chosen or all of the bank’s proper-
ty rights or liabilities during restructuring; and, thirdly, the share rights
of a bank during restructuring. The indicated property substances are
transferred to an entity or takeover companies for a fee. Remuneration
paid by the acquiring parties for the identified property substances is
transferred to the bank or to its shareholders by the Bank Guarantee
Fund. The amount of remuneration, however, is transferred after previ-
ous deduction of costs of forced restructuring of that bank.

The measure of acquisition of a bank appears similar for a bridge in-
stitution as a means of forced restructuring. Creating a bridge institution
constitutes an alternative for the means of the takeover of a bank in the
restructuring process. The bridge institution forms a special operator on

11See Van der ZWET, A. Crisis Management Tools in the EU: What Do We Really Need?. Am-
sterdam: De Nederlandsche Bank, 2011. 32 p. DNB Occasional Studies, no. 2; McGUIRE, C.
L. Simple Tools to Assist in the Resolution of Troubled Banks. Washington, DC: World Bank,
2012. 135 p. Report, no. 68020; and BINDER, J.-H. Resolution: Concepts, Requirements
and Tools. In: J.-H. BINDER and D. SINGH, eds. Bank Resolution: The European Regime.
1st ed. Oxford: Oxford University Press, 2016, pp. 25-59. ISBN 978-0-19-875441-1.
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the financial market. In fact, it is a bank of a specific legal status. The in-
stitution is created in order to continue the activity of the bank under re-
structuring process. The Bank Guarantee Fund, on the other hand, is the
only shareholder or dominant entity in the bridge institution. According
to the Article 183 of the mentioned Act, where the bridge institution is
a bank, the initial share capital of such bridge institution contributed by
the Bank Guarantee Fund must not be less than the equivalent of EUR
1000000 in PLN converted as per the average exchange rate announced
by the National Bank of Poland, effective on the date of permit to estab-
lish a bridge institution. Another feature of the bridge institution is a le-
gally limited period of action. In this limited period of time, the reorgani-
sation of the banking company which has been taken over in the process
of restructuring and the disposal of the bridge institution should be car-
ried out. The state of a recession in the economy argues for using a bridge
institution in the first place. Due to this state, an immediate disposal of
the banking company would lead to an unprofitable bank regulation in
the process of restructuring.

The write-down or conversion of the liabilities of the bank is a key
for the restructuring process.!? The use of means of the write-down or
conversion of the liabilities of the bank by the Bank Guarantee Fund con-
stitutes the means of a last resort. Write-down or conversion of the liabil-
ities with a view to recapitalising the bank under restructuring shall be
admitted if it brings an entity under restructuring in conformity with the
requirements of operation defined under other provisions and there are
reasonable indications following the restructuring; it will attain along-
term financial stability. As a result, the liabilities stemming from both eq-
uity and borrowed capital are terminated without remuneration. The
consequence referred to in the preceding sentence is connected with the
rule of covering the bank’s losses by the shareholders or members of the

12 About the bail-in mechanism see BLIESENER, D. H. Legal Problems of Bail-ins under the
EU’s Proposed Recovery and Resolution Directive. In: A, DOMBRET and P. S. KENADJIAN,
eds. The Bank Recovery and Resolution Directive: Europe’s Solution for “Too Big to Fail”?.
1sted. Berlin; Boston: De Gruyter, 2013, pp. 189-228. ISBN 978-3-11-032107-4; SCHIL-
LIG, M. Bank Resolution Regimes in Europe - Part II: Resolution Tools and Powers. Euro-
pean Business Law Review. 2014, vol. 25, no. 1, pp. 67-102. ISSN 0959-6941; THOLE, Ch.
Bank Crisis Management and Resolution - Core Features of the Bank Recovery and Resolu-
tion Directive. Munich: University of Munich, Centre of Advanced Studies, 2014. 22 p.; and
AVGOULEAS, E. and Ch. A. GOODHART. A Critical Evaluation of Bail-in as a Bank Recapital-
isation Mechanism. London: Centre for Economic Policy Research, 2014. 28 p. Discussion
Paper, no. 10065. ISSN 0265-8003.
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bank in the first place. Civil liability of creditors, however, is subsidiary
(ancillary). The mechanism of covering the bank’s losses by its share-
holders or members in the first place, not by the state, then by its credi-
tors, is referred to as the so-called bail-in or debt write-down. The
measures of the write-down or conversion of the liabilities can be used
independently or with other means of forced restructuring. Pursuant to
the Article 201 paragraph 1 of the Act from the 10% of June 2016, the
Bank Guarantee Fund may without the consent of the owners and credi-
tors of an entity under restructuring:

1) write down or convert the liabilities with a view to recapitalising an
entity under restructuring;

2) write down or convert the liabilities transferred to a bridge institu-
tion with a view to equipping it with own funds;

3) write down or convert the liabilities transferred under an instrument
of separation of the property rights; and

4) write down the liabilities under an instrument of acquisition of an
undertaking.

Consequently, the write-down or conversion of the liabilities can be
complementary to other means of forced restructuring. Write-down of
rights attached to shares and write-down or conversion of liabilities shall
be effective towards an entity under restructuring and shall concern
owners and creditors, regardless of limits and restrictions on assumption
of the rights attached to shares and on investing funds.

The last means of forced restructuring of banks is the separation of
the property rights of the bank under restructuring or the bridge institu-
tion. This measure has a special legal nature - separation of the property
rights constitutes a means of a dependent and ancillary nature. The
means of separating the property rights can only be applied in conjunc-
tion with another ancillary means of forced restructuring. Separation of
the property rights is based on transferring the selected property rights
and related obligations of the bank under restructuring process or the
bridge institution to an asset management vehicle. The Bank Guarantee
Fund may transfer back property rights or liabilities to an entity under
restructuring or to a bridge institution. The detailed conditions and the
mode of transfer as well as of back transfer shall be established by a deci-
sion of the Bank Guarantee Fund. On the grounds of the Article 223 of the
mentioned Act, the property rights may be separated if:
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1) liquidation of the property rights could have a material adverse ef-
fect on the market situation, in particular on prices of such property
rights;

2) transfer of the property rights to an asset management vehicle is
necessary for continuation of operation of an entity under restruc-
turing or a bridge institution; or

3) transfer of the property rights to an asset management vehicle will
increase the revenue from these rights.

The Bank Guarantee Fund may establish an asset management vehi-
cle or a greater number of them in the form of a capital company. An as-
set management vehicle shall manage the property rights and liabilities
transferred thereto from one or several entities under restructuring or
from a bridge institution, including their disposals. The transfer of the
property rights and liabilities shall follow under a decision of the Bank
Guarantee Fund.

Concluding remarks

The analysis of regulations included in the Act on the Bank Guarantee
Fund, Deposit Guarantee Scheme and Forced Restructuring has led to the
conclusion that forced restructuring constitutes a legally and economical-
ly complicated decision-making process. Considering a bank as likely to
fail raises a series of legal consequences. Where this circumstance ap-
plies, the Bank Guarantee Fund is obliged to evaluate conditions for a de-
cision regarding forced restructuring. The Bank Guarantee Fund makes
a decision on forced restructuring of a bank if the protection of the public
interest requires so. The proceedings should contribute to implementa-
tion of at least one of the objectives of forced restructuring set out in the
law. In turn, attaining the objectives to the same degree is not possible as
part of the supervisory function or insolvency proceedings. The objec-
tives of the forced restructuring, including maintaining of the financial
stability and limitation of the public funds or the probability of their in-
volvement in the financial sector, should refer to the size of the tasks car-
ried out by a national bank. In this view, applying the means of forced re-
structuring towards banks of a minor relevance for the national financial
system may prove unjustified de lege lata.

Making a decision on initiating forced restructuring is connected
with choosing the means of forced restructuring. In the decision to initi-
ate forced restructuring, the Bank Guarantee Fund is authorised to de-
termine the expected scope and conditions for using the means of forced
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restructuring. Decisions about specific means of forced restructuring
constitute subject of separate decisions. The Bank Guarantee Fund has
a variety of means of forced restructuring at its disposal. These means
can be implemented in different variants. Banks which operate in the
form of both a joint-stock company and a cooperative society can be cov-
ered by them. However, in relation to cooperative banks, the catalogue of
measures of forced restructuring is limited de iure. This results from the
inalienable character of a member’s share in a cooperative bank. The in-
alienable member’s share cannot be forcibly transferred to an acquiring
entity or a bridge institution.

The Bank Guarantee Fund is obliged to adapt the process of forced
restructuring to the dynamically changing financial situation and the or-
ganisational-legal form of the bank and its economic environment. There-
fore, the constructing role of the Bank Guarantee Fund is clear. Selection
of adequate means of influence on a bank under the threat of a bankrupt-
cy allows the implementation of the objectives of forced restructuring.
Legal means applicable to a bank constitute de lege lata methods of
achieving the objectives of forced restructuring.
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Arbitrabilita a pravomoc rozhodcii
v Ceské republice

Arbitrability and Arbitrators’ Powers
in the Czech Republic

Véra Sedlonova

Abstract: The paper deals with the issues of legal regulation of arbitrabil-
ity (admissibility of arbitration proceedings) in the Czech law. In year 1995,
arbitration proceedings were made possible also in property disputes of
natural persons and started to be frequently used for the solving of such
disputes. Arbitrability began to extend also thanks to the case-law of the
Supreme Court of the Czech Republic. Decision-making in the area of con-
sumer disputes was excluded from the arbitration proceedings in year
2016. The arbitrators themselves decide about appropriate powers, le.
about the possibility of hearing and decision-making through arbitration
proceedings. If they arrive at a conclusion that they do not have appropri-
ate powers in the matter, they will decide about this fact by means of a res-
olution. Lack of arbitrators’ power is a reason for cancellation of an arbi-
tration award by a court of general jurisdiction. The arbitrability institute
and the institute of arbitrators’ power are different legal institutes.

Key Words: Arbitrability; Arbitration Proceedings; Arbitrator’s Power; the
Czech Republic.

Abstrakt: Prispévek je vénovdn problematice prdvni upravy arbitrability
(pripustnosti rozhodciho Fizeni) v ceském prdvu. V roce 1995 bylo umozne-
no rozhodci rizeni i v majetkovych sporech fyzickych osob a zacalo byt pro
reSeni téchto sporii ¢asto vyuZivdno. Arbitrabilita se i diky judikature Nej-
vy$stho soudu Ceské republiky rozsifovala. Vroce 2016 bylo vylouceno
z rozhodciho Fizeni rozhodovdni spotrebitelskych spori. O pravomoci, tedy
0 moznosti spor projednat a rozhodnout, rozhoduji sami rozhodci. Dojdou-
li k zdavéru, Ze jejich pravomoc neni ddna, rozhodnou o tom usnesenim. Ne-
dostatek pravomoci rozhodcti je diivodem pro zruseni rozhodc¢iho ndlezu
obecnym soudem. Institut arbitrability a institut pravomoci rozhodctl jsou
riiznymi pravnimi instituty.

Klicova slova: Arbitrabilita; rozhodcCi Fizeni; pravomoc rozhodce; Ceskd
republika.
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Uvod

Vrozhodéim tizeni nelze rozhodovat jakékoliv spory mezi soukromo-
pravnimi subjekty, vZdy musi byt splnény stanovené zakonné podminky,
popiipadé podminky dohodnuté stranami v rozhod¢i smlouvé. Od roku
1995 je mozné v Ceské republice rozhodovat i majetkové spory vzniklé
mezi fyzickymi osobami.

A pravé otdzka arbitrability, nebo-li moZnosti projednani urcitého
sporu v rozhod¢im fizeni, a s tim souvisejici otdzka pravomoci rozhodct
jsou tématem naseho prispévku.

1 Vymezeni pojmu ,arbitrabilita“

Zadna mezinarodni smlouva ani piimo pouZitelna ustanoveni prava Ev-
ropské unie nestanovi, co miize byt predmétem rozhodciho fizeni.! Proto
si kazdy stat ve svych pravnich predpisech stanovi podminky, za kterych
je mozné urcity okruh sport soukromopravni povahy projednat v roz-
hod¢im Fizeni. Stat si tedy sim muzZe stanovit, co viibec mtize byt pred-
métem samotného rozhodciho rizeni.?

Pro konani samotného rozhodc¢iho fizeni bude rozhodujici tzv. lex

7 vz

arbitri, tedy pravni rad statu, na jehoZ Gzemi se rozhodc¢i fizeni ma konat.

V mezinarodni obchodni arbitrazi se rozliSuje mezi mistem konani
rozhod¢iho fizenf v pravnim smyslu a v geografickém smyslu. Misto ko-
nani rozhodciho fizeni v pravnim smyslu predstavuje spojeni rozhodciho
fizeni s pravem urcitého statu a urcuje lex arbitri3 Lex arbitri se vymezu-
je jako souhrn pravidel, ktera piredstavuji standard pribéhu rozhodc¢iho
fizeni, stojici mimo rozhod¢i smlouvu a vili stran.

[ kdyZ bude uzavicena rozhod¢i smlouva, nemusi to jeSté znamenat,
Ze spor bude moZno v rozhod¢im Fizeni projednat, protoZe spor nebude
arbitrabilni. Arbitrabilita je povaZovana za zakladni objektivni podminku

-

Vyjimku piedstavuji mnohostranné mezinarodni smlouvy z oblasti mezinarodni ptepra-
vy, napiiklad podle ¢lanku 33 Umluvy o piepravni smlouvé v mezinarodni silniéni na-
kladni dopravé - vyhlaska ¢. 65/1975 Sb. ve znéni sdéleni ¢. 108/2006 Sb. m. s. (CMR) -
muzZe prepravni smlouva obsahovat rozhod¢i dolozku, avsak jen pod podminkou, Ze do-
lozka predpoklada konani rozhodéiho Fizeni podle ustanoveni Umluvy CMR.

Stat pti vytvareni vlastni pravni tpravy v§ak musi zohlednit své mezinarodnépravni za-
vazky vyplyvajici z obecného mezinarodniho prava a mezinarodnich smluv, tzn. Evropské
umluvy a Newyorské umluvy.

BliZe k tomu viz NOVY, Z. a K. DRLICKOVA. Role verejného zdjmu v mezindrodni obchodni
a investicni arbitrdZi. 1. vyd. Praha: C. H. Beck, 2017, s. 9. ISBN 978-80-7400-687-6.

N
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konani kazdého rozhodciho rizeni z pohledu prava konkrétniho statu.
Rozhodci se proto musi otdzkou arbitrability zabyvat soucasné s otazkou
jejich pravomoci. Dojdou-li rozhodci k zavéru, Ze predmét sporu tak, jak
je kvalifikovan v zZalobé, nemiiZe byt pfedmétem rozhodciho fizeni, nelze
v Fizeni pokracovat a fizeni musi byt zastaveno.

1.1 Subjektivni arbitrabilita

Pravni teorie rozlisuje subjektivni arbitrabilitu a objektivn{ arbitrabilitu.
Za subjektivni arbitrabilitu povazuje zizeni piedmétu rozhod¢i smlouvy
(nebo také omezeni subjektu uzavrit rozhod¢i smlouvu) samotnymi
smluvnimi stranami jako soucasti projevu autonomie jejich viile. V pod-
staté se jednad o podmnoZinu arbitrability objektivni a lze ji uplatnit pou-
ze v rdmci lex arbitri.*

Je ponechano na vili stran, zda v ramci subjektivni arbitrability ome-
zi arbitrabilitu v rozhod¢i smlouvé (napriklad jen na rozhodovani o za-
placeni kupni ceny nebo jen o ndhradu $kody). Strany vSak nedisponuji
pravem v ramci subjektivni arbitrability ji rozsifit nad rdmec stanoveny
legis arbitri. Nemohou ji rozsirit naptiklad na rozhodovani o platnosti li-
cence vydané kvyvozu vojenského materidlu® vramci feSeni sporu

vzniklého z kupni smlouvy.

Rozhodci jsou povinni se zabyvat subjektivni arbitrabilitou tehdy,
jestliZe bude podle § 15 odst. 1 Zakona ¢.216/1994 Sb. o rozhod¢im fi-
zeni a o vykonu rozhodc¢ich nalezt (dale jen ,Zakon o rozhod¢im fizeni®)
vznesena namitka nedostatku jejich pravomoci nékterou ze stran roz-
hod¢i smlouvy.¢ Podle nazoru Alexandra J. Bélohlavka nevzneseni ndmit-
ky ma za nasledek vznik fikce subjektivni arbitrability.”

Dle nasSeho nazoru si strany v ramci objektivni arbitrability mohou
arbitrabilitu pouze omezit. Dostupnd judikatura ndm nedava prostor pro
jiny pravni nazor.

4 BliZe k tomu viz ROZEHNALOVA, N. Rozhod¢i Fizeni v mezindrodnim a vnitrostdtnim ob-
chodnim styku. 3. aktualiz. vyd. Praha: Wolters Kluwer, 2013, s. 22 anasl. ISBN 978-80-
7478-004-2.

5 Dle Zdkona ¢. 38/1994 Sb. o zahranicnim obchodu s vojenskym materidlem, ve znéni poz-
déjsich predpis.

6 0 pravomoci Rozhod¢iho soudu rozhoduje podle § 25 odst. 1 Radu Rozhod¢iho soudu

rozhod¢i senat (jediny rozhodce).

Blize k tomu viz BELOHLAVEK, A. ]. Arbitrabilita pracovnépravnich sport. Bulletin advo-

kacie. 2007, ¢.9,s. 23-31. ISSN 1210-6348.

N}
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1.2 Objektivni arbitrabilita

Objektivn{ arbitrabilitou se rozumi pripustnost postoupeni urcitého spo-
ru k projednani arozhodnuti rozhodci z pohledu lex arbitri. Vymezeni
arbitrability je stdle spojovano svefejnym zajmem.® ,A wide range of
commercial and financial disputes may be referred to arbitration. However,
on grounds of public policy certain matters are not arbitrable. Obvious in-
stances are crimes and status."

Na Slovensku nelze podle § 1 odst. 3 Zakona ¢. 244/2002 Z.z. o roz-
hodcovskom konani rozhodovat spory:1°

a) vzniku, zméné anebo o zaniku vlastnického prava ajinych vécnych
prav k nemovitostem;

b) osobnim stavu;

c) souvisejici s nucenym vykonem rozhodnuti;

d) Kkteré vzniknou v priibéhu konkursniho a restrukturaliza¢niho fizeni.

Ve Francii nelze uzavtit rozhod¢i smlouvu ve vécech osobniho stavu
a subjektivity osob, ve vécech tykajicich se rozluky, soudniho rozvodu
nebo sporti tykajicich se verejnopravnich subjekti a instituci a obecné ve
vécech, které jsou dotéeny verejnym poiradkem.!1

Zakladni vymezeni arbitrability v ceském pravu obsahuje § 2 odst. 1
a 2 Zakona o rozhod¢im tizeni: ,Strany se mohou dohodnout, Ze o majet-
kovych sporech mezi nimi, s vyjimkou sporii ze smluv, které se spotriebite-
lem uzavird podnikatel, sporti vzniklych v souvislosti s vpkonem rozhodnuti
a incidencnich spori, k jejich projedndni a rozhodnuti by jinak byla ddna
pravomoc soudu nebo o nichZ to stanovi zdkon, md rozhodovat jeden nebo
vice rozhodcii nebo stdly rozhodci soud (rozhod¢i smlouva). RozhodcCi
smlouvu Ize platné uzavrit, jestliZe strany by mohly o predmétu sporu uzav-
rit smir.”

Zakon o rozhod¢im rizeni tedy obsahuje jak pozitivni vymezeni ar-
bitrability (co mize byt predmétem rozhodc¢iho Fizeni), tak i negativni

8 Blize k tomu viz NOVY, Z. a K. DRLICKOVA. Role verejného zdjmu v mezindrodni obchodn{
a investicni arbitrdzi. 1. vyd. Praha: C. H. Beck, 2017, s. 16. ISBN 978-80-7400-687-6.

9 Blize ktomu viz MARSHALL, E. A. Gill: The Law of Arbitration. 4 ed. London: Sweet
& Maxwell, 2009, s. 4. ISBN 978-0-421-68130-9.

10 Blize k tomu viz STEFANKOVA, N. a M. SUMKOVA. Medzindrodné prdvo sikromné. 1. vyd.
Plzen: Vydavatelstvi a nakladatelstvi Ales Cenék, 2017, s. 317 anasl. ISBN 978-80-7380-
632-3.

11 Srovnej ¢lanek 2060 francouzského Obcanského zakoniku.
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vymezeni arbitrability (co, naopak, nemize byt predmétem rozhodciho
Fizeni).12

Zakon €¢.91/2012 Sb. o mezindrodnim pravu soukromém (dale jen
»Zakon o mezinarodnim pravu soukromém®) problematiku arbitrability
fesi prostiednictvim Kkoliznich norem. Pripustnost rozhod¢i smlouvy se
dle § 117 odst.1 Zakona o mezindrodnim pravu soukromém posuzuje
podle ¢eského pravniho radu, tedy dle § 2 Zakona o rozhod¢im tizeni.
Ostatni naleZitosti rozhod¢i smlouvy se posuzuji podle pravniho fadu sta-
tu, na jehoz tizemi ma byt rozhodc¢i nalez vydan. Toto Kkritérium je pova-
Zovano za vhodné a praktické, protoze otazku platnosti rozhod¢i smlou-
vy, podle které se ma vést v zahranici rozhod¢i trizeni a kde ma byt roz-
hodc¢i nalez vydan, mize posuzovat i cesky soud pti postupu podle § 106
Obcanského soudniho radu.t3

Nedostatek objektivni arbitrability je divodem pro odepieni uznani
a vykonu ciziho rozhodc¢iho nalezu podle ¢lanku V odst. 2 pism. a) New-
yorské umluvy.14

Zahranicni pravni dpravy pristupuji k arbitrabilité liberalnéji. Arbit-
rabilita je ddna ve vSech majetkovych sporech (napriklad Albanie nebo
Svycarsko), ve sporech o jakykoli majetkové pravni narok (naptiklad
Dansko nebo Spanélsko) nebo ve sporech o majetkovy narok, se kterym
lze volné disponovat (napriklad Belgie, Francie, Némecko nebo Rakous-
ko).15 Vislamskych zemich je rozhod¢i fizeni pripusténo iv nékterych
sporech mezi manZely, nearbitrovatelné jsou, naopak, spory tykajici se
vefejného islamského poradku nebo naboZenskych otazek.

12 ProtoZze negativni vymezeni arbitrability v praxi nepfinasi zvlastni problémy, budeme se
dale zabyvat pouze pozitivni arbitrabilitou.

13 Bli%e k tomu viz KUCERA, Z. a]. GANO. Zdkon o mezindrodnim prdvu soukromém: Komen-
tované vyddni s diivodovou zprdvou a souvisejicimi predpisy. 1. vyd. Brno; Plzen: Doplnék;
Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2014, s. 183. ISBN 978-80-7380-541-8.

14 Stejny didvod pro odepieni uznani a vykonu ciztho rozhod¢iho nalezu najdeme iv § 121
pism. ¢) Zakona o mezinarodnim pravu soukromém.

15 Blize k tomu viz naptiklad OBERHAMMER, P. Hrsg. Schiedsgerichtsbarkeit in Zentraleuro-
pa: Arbitration in Central Europe. 1. Aufl. Wien: Neuer Wissenschaftlicher Verlag, 2005.
857 s. Schriftenreihe des Center of Legal Competence, Band 23. ISBN 3-7083-0314-8 nebo
BELOHLAVEK, A. J. Rozhod¢i Fizeni v zemich Evropy: Vietné prekladii predpisii o rozhodéim
Fizeni a pravidel stdlych rozhod¢ich soudii. 1.vyd. Praha: C. H. Beck, 2012. 1762 s. ISBN
978-80-7400-452-0.
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1.3 Arbitrabilita podle Zakona o rozhodc¢im rizeni

Z ustanoveni § 2 odst. 1 a 2 Zakona o rozhod¢im tizeni vyplyvaji tfi za-
kladni podminky, bez jejichZ splnéni nemize byt spor projednan a roz-
hodnut v rozhod¢im fizen:

a) musi se jednat o majetkovy spor;
b) spor lze projednat obecnym soudem;
c) predmétu sporu mohou strany uzavrit smir.

Ad a) Rozhodc¢i rizeni bylo vzdy spojovano s rozhodovanim soukro-
mopravnich sporti majetkového charakteru. V Zakoné o rozhod¢im rizeni
neni pojem ,majetkovy spor” definovan. Za majetkové spory se v pravni
teorii povazuji vSechny spory, jejichZ predmétem je majetek nebo jejichz
pfedmét lze vyjadtit v majetkovych hodnotach, zejména v penézich. Pod-
le Nadézdy Rozehnalové je majetkovym sporem kontradiktorni rizeni
vedené o navrhu, kterym se Zalobce domaha urcitého majetkového plné-
ni, v€etné sport, které nejsou vedeny piimo o finan¢ni ¢astku, které jsou
penézi ocenitelné.16

Podle naseho nazoru vymezil zcela pregnantné pojem ,majetkovy
narok“ Zdenék Kucera, ktery za néj povazuje ,kontradiktorni fizeni vede-
nd o ndvrzich (Zalobdch), jimiZ se navrhovatel (Zalobce) domdhd, aby od-
ptirce (zZalovany) byl uzndn povinnym poskytnout mu majetkové plnéni,
a to zejména plnéni penéZité, vyddni véci, popripade jiné redlné plnéni (do-
ddni zboZi, provedeni urcité ¢innosti) a zdrZeni se urcité ¢innosti. Obecné je
mozZno tento pojem vymezit tak, Ze zahrnuje vSechny pripady, kdy se ticast-
nik domdhd plnéni, jeZ md majetkovou povahu ¢i reflex.“17

Vv

Nejvyssi soud Ceské republiky povaZuje za majetkovy zejména spor
z majetkového (soukromopravniho) vztahu, na zakladé néhoz doslo nebo
ma dojit ,za tplatu k prevodu vécného, zdvazkového nebo jiného prdva ne-
bo majetkové hodnoty, ddle z majetkového vztahu, jehoZ predmétem je
koupé najaté véci, vyuZiti prdva nebo jiné majetkové hodnoty. MiiZe ddle jit
o majetkovy vztah vznikajici v souvislosti s nékterym z predchozich prdv-
nich vztahti v diisledku jeho zmény nebo zdniku anebo s ohledem na ne-
platnost nebo odporovatelnost. Za majetkovy spor je tedy nutné povaZovat

16 Bl{Ze k tomu viz ROZEHNALOVA, N. Rozhod¢i Fizeni v mezindrodnim a vnitrostdtnim ob-
chodnim styku. 3. aktualiz. vyd. Praha: Wolters Kluwer, 2013, s. 57. ISBN 978-80-7478-
004-2.

17 Blize k tomu viz KUCERA, Z. a L. TICHY. Zdkon o mezindrodnim prdvu soukromém a pro-
cesnim: Komentdr. 1. vyd. Praha: Panorama, 1989, s. 221. ISBN 80-7038-020-9.
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i spor tykajici se zdstavniho prdva, jelikoZ to stejné jako prdvo odpovidajict
vécnym brementim a prdvo zadrZovaci patri do majetkovych prdv absolut-
nich. 8

Jiz. diive Nejvyssi soud Ceské republiky judikoval, Ze jde o viechny
spory, které se svym predmétem piimo odrazeji v majetkové sfére stran
atykaji se subjektivnich prav, s nimiZ mohou ucastnici volné dispono-
vat.1?

Domnivame se, Ze ohledné pojmu ,majetkovy narok“ nepanuji v pra-
xi rozhodciho Fizeni vétsi nejasnosti.

Ad b) Okruh sporti, které mohou projednavat soudy v civilnim soud-
nim fizeni, je stanoven v § 2 a § 7 Zakona ¢. 99/1963 Sh. Obc¢ansky soudni
rad. Jedna se o spory ajiné pravni véci, které vyplyvaji z pomérd sou-
kromého prava, pokud je neprojednavaji a nerozhoduji o nich jiné orga-
ny.20

Ad c) Ve smyslu § 99 Obcanského soudniho radu lze smirem rizeni
skoncit, pripousti-li to povaha véci. Povaha véci ptripousti uzavieni smiru
zpravidla ve vécech, ve kterych jsou tcastnici v typickém dvoustranném
pravnim poméru, paklize hmotnépravni uprava nevylucuje, aby si mezi
sebou upravili své pravni vztahy dispozitivnimi jednanimi. Z povahy véci
je tedy vylouceno uzaviceni smiru ve vécech, ve kterych lze zahdjit rizeni
i bez navrhu, ve vécech, v nichZz hmotné pravo vyrizeni véci dohodou
ucastnikd neptipousti, a ve vécech upravenych Zakonem ¢. 292/2013 Sb.
o zvlastnich rizenich soudnich.

Nejvyssi soud Ceské republiky k moznosti uzavieni smiru judikoval,
ze ,pro moznost uzavi'eni smiru je tieba, aby zdkon strandm nezapovidal
upravit jejich vztah dispozitivhimi prdvnimi tikony. Pro posouzeni arbitra-
bility ndroku je stéZejni povaha takového ndroku, nikoli obecnd povaha ri-
zeni (zda jde o sporné ¢i nesporné Fizenf) neni sama o sobé pro zdvér o ar-
bitrabilité véci urcujici.“21

18 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 5. 4. 2017, sp. zn. 23 Cdo 2741/
2016.

19 Srovnej Usneseni Nejvyssiho soudu Ceské republiky ze dne 23. 9. 2010, sp. zn. 20 Cdo 476/
2009.

20 Jaké véci projednavaji obecné soudy podle Zdkona ¢. 292/2013 Sb. o zvidstnich rizenich
soudnich, je stanoveno v jeho § 2.

21 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 11. 7. 2017, sp. zn. 23 Cdo 1782/
2017.
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Nejvyssi soud Ceské republiky také judikoval, Ze ,nenf pochyb, Ze v Fi-
zeni o vyklizeni bytu soudni smir Ize uzavrit a neoprdvnény zdsah do viast-
nického prdva se, obecné vzato, promitd i do majetkové sféry dotceného
subjektu. “22

1.4 Arbitrabilita sporii v nékterych oblastech

Domnivame se, Ze v souvislosti s otdzkou arbitrability je tfeba vzit v iva-
hu i déleni civilniho soudniho tizeni na nesporné a sporné. V nesporném
civilnim soudnim tizeni se uplatiuje vzdy zasada oficiality a obecny soud
zahajuje Fizeni z Gifedni povinnosti bez navrhu. Nejvyssi soud Ceské re-
publiky vSak v této souvislosti judikoval, Ze ,skutecnost, Ze urcité soudni
rizeni md povahu rizeni nesporného, bez dal§tho neznamend, Ze v ném nel-
ze uzavrit smir (ani sjednat rozhod¢i dolozku), nebot' pro posouzeni této
otdzky je rozhodujici povaha uplatnéného ndroku (srovnej § 99 odst. 1 Ob-
canského soudniho rddu), nikoliv obecnd povaha rizeni jako takového. Po-
vaha rizeni neni sama o sobé pro zdver o arbitrabilité véci nijak urcujici.“23

Sporné rizeni miiZe vzniknout jen mezi Gcastniky pravnich pomeért,
mezi kterymi vznikl spor o existenci ¢i neexistenci vzdjemnych prav
a povinnosti. V fizeni vystupuji zpravidla dvé sporné strany proti sobé
a uspéch jedné z nich je netispéchem druhé z nich. Okruh tcastnikd rizeni
urcuje svym zalobnim navrhem Zalobce. Na obou stranach vsak miize vy-

7 V.7 7

stupovat ucastnikd vice. Sporné rizeni je ovladano zasadou dispozicni.

Autori prvniho Komentare Zakona o rozhod¢im rizeni vychazeji z na-
zoru, Ze arbitrabilita ,je obsahové vylucné omezena na ndroky majetkové
povahy, a pritom jen na ty, jimiZ mohou strany dohodou volné dispono-
vat,“?* Proto neprichazi rozhod¢i fizeni v ivahu pfi tipravé véci osobniho
stavu, sport vyloucenych povahou véci, je vylouceno uzaviceni smiru (na-
priklad zruseni bezpodilového spoluvlastnictvi manzeli), i bez vyslovné
upravy v Zakoné o rozhod¢im tizeni jsou vylouceny spory tykajici se
pravnich narokl k nemovitostem a dohoda smluvnich stran nesmi byt

22 Blize viz Usneseni Nejvyssiho soudu Ceské republiky ze dne 23. 9. 2010, sp. zn. 20 Cdo 476/
2009.

23 Blize viz Usneseni Nejvyssiho soudu Ceské republiky ze dne 19. 3. 2014, sp. zn. 29 Cdo 2648/
2013.

24 BliZe k tomu viz MOTHE]ZiKOVA, ], V. STEINER, et al. Zdkon o rozhod¢im rizeni a o vykonu
rozhod¢ich ndlezi s prilohami: Komentdr. 1.vyd. Praha: C. H. Beck, 1996, s. 21. ISBN 80-
7179-034-6.
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svym obsahem v rozporu s pravnimi predpisy, dobrymi mravy anebo se
zasadami poctivého obchodniho styku.2s

Jak bude dale popsano, moznost projednavani spord v rozhod¢im ¥i-
zeni (arbitrabilita) se od vydani Komentare Zakona o rozhod¢im rizeni
rozsirila ina dal$i oblasti, o kterych se jeho autofi domnivali, Ze jsou
z rozhodctho Fizeni zcela vylouceny,2¢ ale také se ohledné spotiebitel-
skych sporti omezila, respektive zcela vyloucila.

Podle nazoru Pavla Horaka ,se dosavadnfi judikatura Nejvyssiho soudu
pri vdzanosti dovolacimi diivody vymezuje k nékterym konkrétnim otdz-
kdm arbitrability sporti. Jde zejména o pripady z oblasti zdvazkového prd-
va, ato jak smluvniho, tak deliktniho, vécnych prdv, prdva sménecného
a prdva driveéjsich obchodnich spole¢nosti. %7

Arbitrabilita v oblasti nemovitosti

Domnivame se, Ze dnes je jiz prekonan nazor prezentovany Jitkou Mo-
thejzikovou a Vilémem Steinerem, Ze z pravomoci rozhodct jsou bez vy-
slovné pravni upravy vylouceny spory tykajici se pravnich narokd k ne-
movitostem, ato proto, Ze konstitutivni rozhod¢i nalezy by se tu jinak
musely stat i podkladem pro zapis do katastru nemovitosti.28

Poprvé s opacnym nazorem prisli Pavel Dobias a Petr Dobias, podle
kterych i urcité spory tykajici se nemovitosti 1ze projednat v rozhod¢im
fizeni a rozhod¢i nalez mize byt podkladem pro zapis do katastru nemo-
vitosti.2?

V uvedené oblasti je arbitrabilita mozna pii sporu o zruseni podilo-
vého spoluvlastnictvi a ptrikazani nemovitosti do vylu¢ného vlastnictvi
jednoho z dosavadnich spoluvlastniki, ziizeni nebo zruseni vécného bre-

25 Blize k tomu viz MOTHEJZIKOVA, J., V. STEINER, et al. Zdkon o rozhod¢im Fizeni a o vykonu
rozhodcich ndlezii s prilohami: Komentdr. 1. vyd. Praha: C. H. Beck, 1996, s. 22 a nasl. ISBN
80-7179-034-6.

26 Napriklad o pravni naroky k nemovitostem nebo o vypoiadani spole¢ného jméni manzel
(podle ptedchozi pravni ipravy bezpodilového spoluvlastnictvi manzeld).

27 Bli%e k tomu viz HORAK, P. Objektivni arbitrabilita - moznosti rozhodciho Fizeni. Bulletin
advokacie. 2018, ¢. 9, s. 24. ISSN 1210-6348.

28 Blize k tomu viz MOTHE]ZTKOVA, J., V. STEINER, et al. Zdkon o rozhod¢im rizeni a o vykonu
rozhod¢ich ndlezu s prilohami: Komentdr. 1. vyd. Praha: C. H. Beck, 1996, s. 23. ISBN 80-
7179-034-6.

29 Blize ktomu viz DOBIAS, P. a P. DOBIAS. Arbitrabilita sporii tykajicich se nemovitosti
podle platné pravni tipravy CR. Prdvnik. 2005, roé. 144, &. 8, s. 925-931. ISSN 0231-6625.
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mene k nemovitosti. Vkladovou listinou k zapisu prava do katastru ne-
movitosti miiZe byt i pravomocny rozhod¢i nalez.

Arbitrabilita pracovnéprdvnich sporti

Podle prevladajictho nazoru je mozné v soucasné dobé rozhodovat v roz-
hod¢im tizeni z oblasti pracovniho prava jen spory, které vyhovuji usta-
novenim Zakona o rozhodéim fizeni (musf jit o majetkovy spor a strany
maji moznost o predmétu sporu uzaviit smir), jako je napiiklad nezapla-
ceni mzdy zaméstnanci.

Mimo oblast rozhodciho rizeni tak ziistava projednani nejcastéjsiho
sporu v této oblasti, a to sporu o neplatnost pracovniho poméru.30

Také podle nazoru Alexandra ]. Bélohlavka nelze uzaviit rozhod¢i
smlouvu ohledné sport tykajicich se platnosti ¢i neplatnosti ukonceni
pracovniho poméru, protoZze ,v téchto pripadech bude zi'ejmé nutné pra-
vomoc rozhodcti vyloucit.“31 Dnes nelze piredvidat dalsi vyvoj v této oblas-
ti. Podle autorti zminéné monografie lze predpokladat podobny postup
jako u spotrebitelskych sport a zaméstnanec bude ,odsouzen k soudnimu
reseni sporu s jeho tiskalimi. 32

Arbitrabilita v rodinném prdvu

Vs vz

Rozhod¢i tizeni nepochybné neptichazi v ivahu pfi rozhodovani o osob-
nim stavuy, tj. rozvodu manzelstvi, prohlaSeni manzelstvi za neplatné
apodobné. Ackoliv narok na vyzivné predstavuje majetkovy narok
amanzelé o ném mohou uzaviit smir, je z povahy véci rizeni o vyzivném
z rozhodciho fizeni vylouceno.

Jan Dvorak jako jeden z mala jiz v roce 2004 tvrdil, Ze v ptripadé spo-
ru o vyporadani spolecného jméni manzelt (naptiklad ptrikazani nemovi-
tosti do vylu¢ného vlastnictvi jednoho z byvalych manzelti) se jedna o na-

30 Blize k tomu viz PICHRT, ], M. STEFKO a J. MORAVEK. Analyza alternativnich zpusobii fe-
Seni sporti v pracovnéprdvnich vztazich. 1. vyd. Praha: Wolters Kluwer, 2016, s. 267. ISBN
978-80-7552-138-7.

31 BliZe k tomu viz BELOHLAVEK, A. . Arbitrabilita pracovnépravnich spori. Bulletin advo-
kacie. 2007, ¢.9, s. 26. ISSN 1210-6348.

32 Blize k tomu viz PICHRT, ], M. STEFKO a J. MORAVEK. Analyza alternativnich zpusobii re-
Seni sporti v pracovnéprdvnich vztazich. 1. vyd. Praha: Wolters Kluwer, 2016, s. 377. ISBN
978-80-7552-138-7.
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rok majetkovy, ktery miiZe byt ukoncen smirem ve smyslu § 99 Obcan-
ského soudniho Fadu, a proto je takovy spor arbitrabilni.33

Nazor Jana Dvordka byl nakonec potvrzen judikaturou Nejvyssiho
soudu Ceské republiky, podle které je mozné spory o vyporadani spolec-
ného jméni manzel projednat v rozhodéim fizeni. Nejvyssi soud Ceské
republiky dovodil, Ze ,neni-li spor o vypordddni spolecného jméni manZelii
sporem vzniklym v souvislosti s vpvkonem rozhodnuti nebo incidenénim spo-
rem, Ize jej projednat a rozhodnout v rozhod¢im rizeni. Pravomocnym roz-
sudkem, jimZ soud pred zahdjenim insolvencniho rizeni vyporddal spolecné
jmenfi (insolvencniho) dluznika a jeho manZela, je insolvencni sprdvce, na
kterého presio prohldsenim konkursu na majetek dluznika prdvo naklddat
s majetkovou podstatou, vdzdn (vintencich §159a odst. 4 Obcanského
soudniho rddu) stejné jako dluZnik. TotéZ plati pro rozhodli ndlez, jimz
rozhodce pred zahdjenim insolvencniho Fizeni vyporddal spolecné jméni
(insolvencniho) dluznika a jeho manZela a ktery nabyl tcinku pravomoc-
ného soudniho rozhodnuti. “3*

Arbitrabilita v dédickém prdavu

Arbitrabilita je nepochybné vyloucena v ramci rizeni o poziistalosti. Tam
miiZe rozhodovat pouze obecny soud. Domnivame se, stejné tak jako
Kvétoslav Riizicka a Dita Frintova, Ze rozhod¢i rizeni je mozZné az po pra-
vomocném skonceni rizeni o poziistalosti. Mezi dédici totizZ mohou nastat
spory, ve kterych plijde o majetkovy narok a bude mozno uzavrit smir.
Jako ptiklad je moZno uvést spor o zaplaceni dédického podilu z prodané

nemovitosti.3>

Nepodarilo se ndm nalézt zadny judikat tykajici se arbitrability v dé-
dickém pravu.

Arbitrabilita v oblasti vécnych prdv

O arbitrabilité v oblasti vécnych prav panuje shoda, ktera je podpofena

fadou judikatt Nejvyssiho soudu Ceské republiky. Za majetkové spory je
tieba povazovat spory tykajici se zastavniho prava, ,nebot patii do abso-

33 Blize k tomu viz DVORAK, J. Majetkové spolecenstvi manzelii. 1.vyd. Praha: ASPI, 2004,
s. 250. ISBN 80-86395-70-7.

34 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 28. 1. 2016, sp. zn. 29 ICdo 11/
2014.

35 Blize k tomu viz RUZICKA, K. a D. FRINTOVA. Vnitrostdtni a mezindrodni rozhod¢i Fizeni
pred Rozhod¢im soudem pri HK CR a AK CR: Rozhod¢f soud sedmdesdtnikem. 1. vyd. Plzei:
Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2019, s. 44. ISBN 978-80-7380-745-0.
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lutnich majetkovych prdv |...] Rozhod¢i dolozka se vztahuje i na spory tyka-
jici se uréenf existence Ci neexistence prdva na plnéni ze zdstavniho prdva ¢i
uzndni zdvazku, popripadé na platnost téchto vztahii. 36

Nejvyssi soud Ceské republiky Fesil také arbitrabilitu sport o vykli-
zeni nemovitosti véetné vyklizeni bytu. ,Neni pochyb, Ze v Fizeni o vyklize-
ni bytu soudni smir uzavrit Ize. Vrizeni o vyklizeni bytu jde o ochranu
vlastnického prdva, do néhoZ bylo neoprdvnéné zasazZeno a kterého se nelze
domdhat vyddnim véci, ale vyklizenim bytu. Neoprdvnény zdsah do vlast-
nického prdva se, obecné vzato, promitd i do majetkové sféry dotceného
subjektu. Jednd se tedy o subjektivni majetkové prdvo vlastnika (popripadé
jeho oprdvnéného drZitele Ci detentora), s nimzZ miiZe jeho nositel naklddat
a o kterém se rozhoduje ve sporném rizeni, v némz ticastnici mohou uzavrit
smir.*37

Arbitrabilita v oblasti zavazkového prdva

K moznému sjednani rozhod¢i smlouvy v zavazkovém pravu existuje ra-
da judikatd s pozitivnim nazorem. Arbitrabilni jsou spory ze zavazkovych
smluv i z deliktnich zavazk?. Jako priklad je mozno uvést uznani zavazku,
protoZe ,i uzndni zdvazku spadd pod majetkovy spor a dotykd se velmi ci-
telné majetkové sféry ucastnikii rizeni. RozhodcCi dolozka se vztahuje i na
spory ohledné urceni existence prdva na takové plnéni Ci platnosti téchto
prdvnich vztahi. “38

Konstatovani je mozno vztdhnout i na dohody o narovnani nebo na
spor o urceni neplatnosti odstoupeni od smlouvy3° nebo sporu o nadhradu
Skody, jeZ vznikla v ndvaznosti na zavazkovy vztah zaloZeny smlouvou
obsahujici rozhod¢i dolozku.*0 Arbitrabilni jsou také naroky vyplyvajici
z bezdiivodného obohaceni.#!

36 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 5. 4. 2017, sp. zn. 23 Cdo 3085/
2016.

37 Blize viz Usneseni Nejvyssiho soudu Ceské republiky ze dne 23. 9. 2010, sp. zn. 20 Cdo 476/
2009.

38 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 5. 4. 2017, sp. zn. 23 Cdo 2741/
2016.

39 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 19.12. 2007, sp. zn. 29 Odo
1222/2005.

40 Srovnej Usneseni Nejvyssiho soudu Ceské republiky ze dne 9. 3. 2016, sp. zn. 25 Cdo 4840/
2014.

41 BliZe k tomu viz HORAK, P. Objektivni arbitrabilita - moZnosti rozhod¢iho Fizeni. Bulletin
advokacie. 2018, ¢. 9, s. 25. ISSN 1210-6348.
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Arbitrabilita v oblasti dusevniho vlastnictvi

Spory z této oblasti jsou projednavany predevSim ArbitraZnim a mediac-
nim centrem pii Svétové organizaci dusevniho vlastnictvi v Zenevé. Jaké
spory z této oblasti jsou podle ¢eského prava arbitrovatelné, je zretelné.
Jedna se o spory, které se tykaji nakladani s témito pravy, jako jsou spory
z licen¢nich smluv, z nakladatelskych smluv, ze smluv o prodeji patentu
nebo ochranné znadmky. Arbitrovatelné vSak nejsou spory tykajici se exis-
tence Ci platnosti primyslového prava*? nebo o autorstvi k autorskym
diltim.*3

V zahranic¢nich upravach rozhodciho rizeni lze sledovat snahu o roz-
$ireni arbitrability v oblasti duSevniho vlastnictvi.44

Arbitrabilita v korpordtnim prdavu

0 arbitrabilité v oblasti korporatniho prava se vede odborna diskuse, do
niz zasahl i Nejvyssi soud Ceské republiky, kdyZ judikoval, Ze ,rozdéleni
zisku a neseni ztrdt ve verejné obchodni spolecnosti je mozné upravit ve
spolecenské smlouvé odlisné od zdkona, a proto Ize ohledné ndroku spolec-
nika na podil na zisku vii¢i verejné obchodni spolecnosti uzavrit smir. Jsou-
li splnény dalsi podminky arbitrability, Ize o ndroku spolec¢nika na podil na
zisku uzavrit rozhodc¢i doloZku.“*5 V dané véci se nejednalo o statusovou

véc, proto bylo mozno ohledné naroku spolecnika uzavrit smir.

Nejvyssi soud Ceské republiky opakované judikoval, Ze rozhod¢i do-
lozku je moZno vtélit i do spolecenské smlouvy nebo jiného zakladatel-
ského dokumentu, protoze rozhod¢i dolozka se vztahuje jen na vztahy
z nich vzniklé a v souvislosti s nimi, vCetné pripadnych spori o platnost
smluv o pievodu obchodniho podilu a sport z téchto smluv.6

42 BliZe k tomu viz ROZEHNALOVA, N. Rozhod¢i Fizeni v mezindrodnim a vnitrostdtnim ob-
chodnim styku. 3. aktualiz. vyd. Praha: Wolters Kluwer, 2013, s. 157. ISBN 978-80-7478-
004-2.

43 Blize k tomu viz VOJCIK, P. et al. Prdvo dusevného viastnictva. 1. vyd. Plzeii: Vydavatelstvi
a nakladatelstvi Ale$ Cenék, 2012, s. 390. ISBN 978-80-7380-373-5.

44 Bl{Ze k tomu viz KYSELOVSKA, T. Arbitrability of Intellectual Property Rights Disputes. In:
A.]. BELOHLAVEK a N. ROZEHNALOVA, eds. Czech (& Central European) Yearbook of Arbi-
tration: Volume VII: Conduct of Arbitration. 1sted. The Hague: Lex Lata BV, 2017, s. 83-
100. ISBN 978-90-824603-6-0.

45 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 11. 7. 2017, sp. zn. 23 Cdo 1782/
2017.

46 Blize viz napiiklad Usneseni Nejvyssiho soudu Ceské republiky ze dne 1. 10. 2015, sp. zn.
26 Cdo 3583/2015.
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Rovnéz tak lze smir sjednat ve sporu ze smlouvy, kterou se prevadi
obchodni podil spole¢nika, protoZe i zde je pfedmétem fizeni majetkovy
narok, ktery hmotnépravni tiprava nevylucuje z volné dispozice Gcastni-
ku. ,Rozhod¢i doloZku Ize sjednat i ve smlouvé o prevodu obchodniho podi-
[u.“47 Smir je mozno uzavrit i ve sporu o urceni neplatnosti odstoupeni od
smlouvy o prodeji a koupi akcii. , Tykd-li se rozhod¢i dolozka (smlouva)
vSech sport, které by v budoucnu vznikly z urcitého prdvniho vztahu
(smlouvy), vztahuje se i na spor o urceni neplatnosti odstoupeni od smlou-
vy, 48

vy s

Naproti tomu Nejvy$si soud Ceské republiky judikoval, Ze rozhodé&i
dolozka uzaviend mezi spolecnosti a hlavnim akcionafem ve smlouvé
o prevzeti jméni hlavnim akcionafem nezavazuje ostatni akcionate, kteri
nejsou stranou této smlouvy.4?

Diskutabilni je podle naSeho minéni ndzor Katetiny Eichlerové o tom,
Ze arbitrabilni je spor o neplatnost usneseni valné hromady, protoZe ten-
to spor je arbitrovatelny za podminky, Ze ,v rozhod¢i doloZce jsou v plné
SiTi osetrena prdva spolecnosti, vSech spolecnikii, a pripadné idalsich do-
téenych osob (napriklad ¢&lenii orgdnii) ucastnit se rozhodc¢iho rizeni a je
zajisténo, Ze o véci bude probihat jen jedno rizeni“s° Jednak nemusi byt
vzdy splnéna podminka, Ze o pfedmétu sporu miiZze byt uzavien smir,
ajednak rozhodci dolozka nemitize byt zavazna pro osoby, které nejsou
jeji smluvni stranou (zminéné dotcené osoby).

Podle nazoru Pavla Horadka ,v budoucnu Ize pak predpoklddat zejmé-
na reSeni dalSich otdzek sjedndvanych rozhodcich smluv, které prindsi pra-
xe korpordtniho prdva, pracovniho prdva a dal$ich. 5!

Arbitrabilita ve sménecném prdvu

Nejvyssi soud Ceské republiky judikoval, Ze rozhodéi smlouvu podle
ustanoveni § 2 Zakona orozhod¢im fizeni lze uzaviit i ohledné sporu

47 Blize viz Usneseni Nejvyssiho soudu Ceské republiky ze dne 19. 3. 2014, sp. zn. 29 Cdo 2648/
2013.

48 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 19.12. 2007, sp. zn. 29 Odo
1222/2005.

49 Blize viz Usneseni Nejvyssiho soudu Ceské republiky ze dne 14. 3. 2012, sp. zn. 31 Cdo 1387/
2009.

50 BliZe k tomu viz EICHLEROVA, K. Arbitrabilita korporatnich sporii kapitalovych spole¢-
nosti. Prdvni rozhledy. 2017, roc. 25, ¢. 19, s. 653-665. ISSN 1210-6410.

51 BliZe k tomu viz HORAK, P. Objektivni arbitrabilita - moZnosti rozhodc¢iho Fizeni. Bulletin
advokacie. 2018, ¢. 9, s. 24. ISSN 1210-6348.
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o zaplaceni sménky, kdyz ,ndroky ze smének maji majetkovou hodnotu. "2
»~Méla-li spornd sménka podle ujedndni obsaZeného |...] smlouvy o prevodu
obchodniho podilu zajistovat pohleddvku proddvajici z této smlouvy (.
zaplaceni ceny prevddéného obchodniho podilu) a smluvni strany si sou-
casné [...] sjednaly rozhodci doloZku, v niZ podridily rozhod¢imu rizent ja-
kykoliv spor z této smlouvy nebo v souvislosti s touto smlouvou, nelze mit
pochybnosti o tom, Ze takovd rozhodCi dolozka se tykd jak pohleddvky
sménkou zajisténé, tak ndrokii ze sménky samotné.">3

Pfi sménecnych obchodech v souvislosti s pfevodem sménky miiZe
nastat problém, pro koho je rozhod¢i smlouva se sménkou souvisejici za-
vazna. | tento problém Nejvyssi soud Ceské republiky jiz fesil, kdyz judi-
koval, Ze ,Zalobce, na kterého byla sménka indosovand po protestu pro ne-
placeni nebo po uplynuti lhiity k protestu, je jakoZto prdvni ndstupce pii-
vodniho véritele vdzdn rozhodci smlouvou uzavienou timto véritelem.“>*

Nearbitrabilni spory

Zakon o rozhodcim rizeni povaZzuje v § 2 odst. 1 za nearbitrabilni spory
vzniklé v souvislosti svykonem rozhodnuti, inciden¢nich sport aod
1. prosince 2016 také ze smluv, které se spotiebitelem uzavird podnika-
tel (spotiebitelskych smluv).55

Nearbitrabilni budou dale veskeré spory, ohledné nichZ nelze uzavrit
smir, nebo spory, unichz to vylucuje jejich povaha, jako jsou spory
0 osobnim stavu, vztahy rodi¢i s détmi a podobné.

Mize se vSak stat, Ze jednou spor z ndjemni smlouvy bude arbitrabil-
ni a v jiném piipadé nikoliv. U prvni smlouvy budou smluvnimi stranami
dva podnikatelé nebo dva nepodnikatelé, u druhé smlouvy bude jednou
ze smluvnich stran podnikatel a druhou ze smluvnich stran fyzicka osoba
(nepodnikatel) v postaveni spottebitele.

52 Blize viz Rozsudek Nejvysstho soudu Ceské republiky ze dne 31. 5. 2011, sp. zn. 29 Cdo 1130/
2011.

53 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 30.11. 2011, sp. zn. 29 Cdo
3613/2009.

54 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 27.10. 2015, sp. zn. 29 Cdo
3309/2015.

55 Pojem ,spotiebitel” vymezuje Obcansky zakonik v § 419 nasledovné: ,Kazdy cloveék, ktery
mimo ramec své podnikatelské ¢innosti nebo mimo ramec samostatného vykonu svého
povolani uzavirad smlouvu s podnikatelem nebo s nim jinak jedna.”
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2 Pravomoc rozhodcu

Pravomoc rozhodct Gizce souvisi s otazkou arbitrability, ale tyto dva po-
jmy nelze smésovat. Spor miiZe byt arbitrabilni, ale pravomoc rozhodct
nebude dana, nebo, naopak, pravomoc rozhodct bude dana, ale spor ne-
bude arbitrabilni.

0 pravomoci rozhodcli hovorime tehdy, jestlize rozhodce (rozhodci)
je opravnén jemu predloZeny spor projednat a o stranami uplatnénych
narocich rozhodnout. Ustavni soud Ceské republiky judikoval, Ze ,roz-
hodce rozhoduje spor, jestliZe jeho pravomoc vyplyvd pro dany spor z plat-
né rozhodci smlouvy.“s6

Rozeznavame pravomoc rozhodctli v rozhod¢im fizeni ad hoc a pra-
vomoc stalého rozhodéiho soudu v rozhodéim rizeni institucionalnim,
prestoZe i tyto spory rozhoduji rozhodci. V rozhod¢im fizenf je pojmové
vylouceno déleni na vécnou pravomoc a mistni pravomoc rozhodct, jako
je tomu v civilnim soudnim #izeni.5” Rozhodce bud’ ma, anebo nema pra-
vomoc jemu predloZeny spor rozhodnout. Pokud jde o misto konani roz-
hodciho rizeni, kona se v misté dohodnutém stranami nebo v misté urce-
ném pravidly stalého rozhodé¢iho soudu.58 Ustni jednani v fizeni pred
rozhod¢im soudem se muze konat i ve stalych sudistich rozhod¢iho sou-
du.>®

Podle § 15 odst. 1 Zakona o rozhod¢im Fizeni jsou rozhodci opravné-
ni zkoumat svou pravomoc a dospéji-li kzavéru, Ze podle rozhodci
smlouvy, ktera jim byla predloZena, jejich pravomoc k rozhodnuti sporu
neni ddna, rozhodnou o tom usnesenim. Namitku nedostatku pravomoci
zakladajici se na neexistenci, neplatnosti nebo zaniku rozhod¢i smlouvy,
nejde-li o neplatnost z diivodu, Ze ve véci nebylo mozno rozhod¢i smlou-
vu uzavtit, miiZe strana vznést nejpozdéji pii prvnim tikonu v rizeni tyka-
jiciho se véci samé.®0

56 Blize viz Usneseni Ustavniho soudu Ceské republiky ze dne 7. 5. 2013, sp. zn. IV. US 4594/12.

57 Pfesto je ndAm znam jeden rozhod¢i nalez - Rsp 1049/08 - v némz rozhod¢i senat konsta-
tuje, Ze jeho ,pravomoc a mistni prislusnost” vyplyva z ¢lanku IX Smlouvy.

58Dle § 5 odst. 1 Radu Rozhodéiho soudu pravidelnym mistem konani dstnich jednani je
sidlo Rozhod¢iho soudu v Praze. Se souhlasem tajemnika vydanym na zakladé dohody
stran nebo na zakladé podnétu rozhod¢iho senatu v pripadé, Ze se strany na misté konani
ustniho jednani nedohodly, miize rozhod¢i senat rozhodnout o konani dstniho jednani na
jiném mist& Ceské republiky nebo v zahraniéi.

59 Stala sudisté jsou v Brné, Hradci Kralové, Plzni, Ostravé a Pardubicich.

60 Srovnej § 15 odst. 2 Zakona o rozhod¢im Fizeni.
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* Pravomoc rozhodce Ing. A. F. je zaloZena na rozhodcCi doloZce ve
smlouvé o ptijcce uzavirené mezi véritelem a dluznikem dne 8. srpna 2014
(R 20/2014/AFx).61

Obecny soud do rozhodovani rozhodct o jejich pravomoci zasahovat
nemiiZe. Po skonceni rozhodc¢iho rizeni prichazi v ivahu zruseni rozhod-
¢itho nalezu obecnym soudem dle ustanoveni § 31 pism. a) nebo pism. b)
Zakona o rozhod¢im rizeni.62

S pravomoci rozhodci tzce souvisi i platnost rozhod¢i smlouvy. Ne-
ni-li rozhod¢i smlouva z jakéhokoli divodu platna, neni dana pravomoc
rozhodct predlozeny spor rozhodnout.

2.1 Pravomoc Rozhod¢iho soudu p¥i Hospoddi'ské komoie Ceské
republiky a Agrdrni komore Ceské republiky

Rozhod¢f soud pii Hospodaiské komoie Ceské republiky a Agrarni ko-
moie Ceské republiky (dale jen ,Rozhodéi soud®) je stalym rozhodéim
soudem pusobicim jako nezavisly organ pro rozhodovani majetkovych
spori nezavislymi rozhodci podle ustanoveni Zakona o rozhod¢im fizeni
a Zakona o mezinarodnim pravu soukromém.63

Rozhod¢i soud rozhoduje podle § 1 odst. 2 Radu Rozhodéiho soudu®4
spory, jestlize jeho pravomoc vyplyva pro dany spor:

a) zplatné rozhod¢i smlouvy uzaviené mezi stranami; nebo

61Jednalo se o rozhod¢i rizeni ad hoc.

62 7 vlastni iniciativy nemtize obecny soud rozhod¢i nélez zrusit; navrh na zruseni musi po-
dat nékterd ze stran rozhodciho fizeni.

63 Rozhod¢i soud pod nazvem Rozhodéi soud pti Ceskoslovenské obchodni komote byl zi-
zen vynosem Ministerstva zahrani¢niho obchodu ¢. 511.754/49-11/1 ze dne 27.kvétna
1949 (& 128 U. 1), jimZ byl vydan jeho Statut a Rad. Od 1. éervence 1980 dolo ke zméné
nazvu na Rozhodéi soud pii Ceskoslovenské obchodni a priimyslové komote. Rozhodéi
soud pii Hospodai'ské komoie Ceské republiky a Agrarni komoie Ceské republiky byl z¥i-
zen na zakladé § 19 odst. 1 Zdkona & 301/1992 Sb. o Hospoddi'ské komore Ceské republiky
a Agrdrni komore Ceské republiky a nyni ptisobi podle § 3 Zdkona & 223/1994 Sb. o slouce-
ni Ceskoslovenské obchodni a priimyslové komory s Hospoddi'skou komorou Ceské republiky,
o nékterych opatienich s tim souvisejicich a o zméné a doplnéni Zdkona Ceské ndrodni rady
¢ 301/1992 Sb. o Hospoddr'ské komore Ceské republiky a Agrdrni komore Ceské republiky,
ve znéni zdkona & 121/1993 Sb., jako pravni nastupce Rozhod¢iho soudu Ceskoslovenské
obchodni a primyslové komory.

64 Blize viz Rad Rozhodé¢iho soudu pti Hospodai'ské komore Ceské republiky a Agrarni ko-
mote Ceské republiky [2015-10-01]. In: Rozhod¢f soud [online]. 2018 [cit. 2018-12-02].
Dostupné z: http://www.soud.cz/rady/rad-rozhodciho-soudu-01-07-2012-uz-01-10-
2015.
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b) zmezinarodni smlouvy.65

Ptedchozi dprava pravomoci Rozhod¢iho soudu pripoustéla v usta-
noveni § 1 odst. 2 Radu Rozhodéiho soudu, aby pravomoc Rozhodéiho
soudu vyplyvala iz pisemnych projevl stran v zahajeném rozhod¢im fi-
zeni, ze kterych je patrna nepochybna vile podiidit se pravomoci Roz-
hod¢iho soudu.6

V uvedené souvislosti rozhodci Martin Maisner a Vojtéch Trapl za-
stavaji s odvolanim se na ustanoveni § 1 odst. 3 Radu Rozhod¢tho sou-
du®’ nazor, Ze rozhod¢i smlouva muiZe byt uzaviena ikonkludentnim
jednanim zalované strany v rozhod¢im fizeni vedeném pred Rozhod¢im
soudem tak, Ze strana odpovi meritorné na Zalobu, anizZ by namitla nedo-
statek pravomoci Rozhodéiho soudu. Z toho dovozuji, Ze v takovém pri-
padé se md za to, Ze se dobrovolné podrobila rozhod¢imu rizeni pied Roz-
hodc¢im soudem. 8 Opacny nazor, Ze nelze uzaviit konkludentnim jedna-
nim Zalované strany v rozhod¢im fizeni vedeném pied Rozhodc¢im sou-
dem rozhodc¢i smlouvu (napriklad meritorni odpovédi na zalobu, aniz by
strana vznesla namitku nedostatku jeho pravomoci), nebot zakladem je-
ho pravomoci musi byt platna rozhodc¢i smlouva, zastavaji Kvétoslav Ri-
zicka a Dita Frintova.®? Platnou pisemnou rozhod¢i smlouvu vyZaduje ne-
jenom § 1 odst. 2 pism. a) Radu Rozhodéiho soudu, ale i § 3 odst. 1 Zako-
na o rozhod¢im rizeni, podle kterého rozhod¢i smlouva musi byt uzavie-
na pisemné, jinak je neplatna.

Domnivame se, ze rozhod¢i ndlez vydany bez existence platné pi-
semné rozhod¢i smlouvy by pak nebyl vykonatelny nejenom na dzemi

65Jak jiz bylo zminéno vySe, v soucasné dobé neexistuje Zadna mezinarodni smlouva, ze
které by bylo mozno dovodit pravomoc Rozhod¢iho soudu.

66 Srovnej ustanoventi § 1 odst. 2 pism. b) Radu a Pravidel o nakladech rozhodéiho Fizeni pro
vnitrostatni spory, u¢innych od 1. kvétna 2002. Blize viz Rad Rozhodéiho soudu pii Hos-
podatské komore Ceské republiky a Agrarni komote Ceské republiky [2012-07-01]. In:
Rozhod¢i soud [online]. 2018 [cit. 2018-12-02]. Dostupné z: http://www.soud.cz/rady/
rad-rozhodciho-soudu-01-07-2012.

67 Podle daného ustanoveni ,Nedostatek pravomoci Rozhod¢iho soudu miiZe strana vznést
nejpozdéji pti prvnim tkonu v fizeni, které se tyka véci samé. To neplati v piipadé sport
ze spotrebitelskych smluv nebo jde-li o namitku, Ze ve véci nelze rozhod¢i smlouvu uzav-
Tt

68 Blize k tomu viz MAISNER, M. a V. TRAPL. Rdd Rozhod¢iho soudu pti Hospoddr'ské komore
Ceské republiky a Agrdrni komote Ceské republiky: Komentdr. 1.vyd. Praha: Wolters
Kluwer, 2015, s. 13. ISBN 978-80-7478-969-4.

69 Blize k tomu viz RUZICKA, K. a D. FRINTOVA. Vnitrostdtni a mezindrodni rozhod¢i Fizeni
pred Rozhod¢im soudem pti HK CR a AK CR: Rozhod¢f soud sedmdesdtnikem. 1. vyd. Plzeti:
Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2019, s. 103. ISBN 978-80-7380-745-0.
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Ceské republiky, ale, podle ustanoveni Newyorské timluvy, by nebyl vy-
konatelny ani v zahrani¢i.’® O pravomoci Rozhod¢iho soudu rozhoduje
vZdy konkrétni rozhod¢i senat nebo jediny rozhodce. Pfed svym rozhod-
nutim si miiZe vyzadat stanovisko predsednictva. Rozhodnuti o pravo-
moci Rozhodc¢iho soudu musi byt pro strany predvidatelné.”?

Dospéje-li rozhodc¢i senat k zaveéru, Ze podle rozhod¢i smlouvy, ktera
mu byla predloZena, pravomoc Rozhodc¢iho soudu k rozhodnuti sporu
neni dana, rozhodne o tom usnesenim a fizeni zastavi.’2 Dals{ rizeni by
totiz bylo zbytecné.

Namitku nedostatku pravomoci Rozhodc¢iho soudu zakladajici se na
neexistenci, neplatnosti nebo zaniku rozhod¢i smlouvy miiZze strana
vznést nejpozdéji pti prvnim tikonu v fizeni tykajicim se véci samé.”3 Po-
kud jde o spotiebitelsky spor a ptipad, kdy se jedna o neplatnost z diivo-
du, Ze ve véci nebylo mozné uzavtit rozhod¢i smlouvu, mize byt namitka
nedostatku pravomoci podana kdykoliv v pribéhu tizeni.

Uplatni-li strana sviij narok pied rozhodci v promlceci 1hité nebo
prekluzivni 1hiité a rozhodnou-li rozhodci, Ze neni dana jejich pravomoc,
zlstavaji acinky podané Zaloby zachovany, pokud strana poda znovu
u obecného soudu, u prislusnych rozhodct ¢i stalého rozhodéiho soudu
nebo u jiného prislusného organu zalobu do 30 dnti ode dne, kdy ji bylo
doruceno rozhodnuti o nedostatku pravomoci (§ 16 odst. 1 Zakona o roz-
hod¢im fizeni). Rozhodci nedisponuji stejnym opravnénim jako obecny
soud, a proto nemohou véc nikomu postoupit (obecnému soudu, rozhod-
cim nebo jinému stdlému rozhod¢imu soudu). Proto o dal$im postupu
rozhoduje sdm Zalobce.

Rozhodci vZdy po zahdjeni fizenf musi rozhodnout, zda jsou splnény
podminky pro projednani a rozhodnuti sporu. V prvé radé se musi zaby-
vat otazkou pravomoci Rozhodc¢iho soudu.”7+

* Zalujici strana zaloZila pravomoc Rozhod¢iho soudu na bodu 9.1 Ve-
obecnych obchodnich podminek, které byly vytistény na zadni strané doda-

70 Newyorska imluva v ¢lanku IV odst. 1 pism. b) vyzaduje pro provedeni vykonu predloze-
ni pisemné rozhod¢i smlouvy.

71 Blize k tomu viz RUZICKOVA, M. Piedvidatelnost rozhodnuti rozhodcti o své pravomoci.
In: M. HRNCIRIKOVA, ed. ReSent preshranié¢nich sporii - pravomoc a autonomie viile. 1. vyd.
Praha: Leges, 2017, s. 35-45. ISBN 978-80-7502-245-5.

72 Srovnej § 15 odst. 1 Zakona o rozhodéim ¥izeni a § 25 odst. 2 Radu Rozhodéiho soudu.

73 Srovnej § 15 odst. 2 Zakona o rozhodéim ¥izeni a § 1 odst. 4 Radu Rozhodéiho soudu.

74 Srovnej § 15 odst. 1 Zakona o rozhodéim Fizeni a § 25 odst. 1 Radu Rozhodéiho soudu.
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cich listii a faktur. Rozhodci sendt vsak byl nucen konstatovat, Ze takovy
odkaz pro zaloZeni pravomoci nepostacuje, kdyz chybi projev viile strany
Zalované, ze kterého by bez jakychkoliv pochybnosti vyplyval souhlas s ob-
sahem rozhod¢i smlouvy. Mezi stranami pak neexistuje Zddnd pisemnd
smlouva, kterd by snad mohla obsahovat rozhodci doloZku ¢&inici VSeobecné
obchodni podminky strany Zalujici soucdsti takové smlouvy. Proto rozhodci

v/ v/

sendt rozhodci Fizeni zastavil (Rsp 502/07).

Rozhod¢f soud ohledné rozhodnuti o jeho pravomoci publikoval ve
Vybéru rozhodnuti jediné rozhodnuti tykajici se jeho pravomoci.”

* Mezi stranami sporu byla sjedndna platnd rozhodci smlouva ve pro-
spéch Rozhodciho soudu, kterd byla doplnéna textem: ,Soudni rozhodnuti
o rozhod¢im vyroku miiZe byt zaddno u prislusného soudu.” Rozhodci do-
spéli k zdvéru, Ze takovyto neurcity text nikterak neovliviiuje pravomoc
Rozhodciho soudu (Rsp 668/05).

Podle naseho nazoru se jedna asi o nepiesny preklad do cestiny, je-
hoZ spravné znéni by mélo byt: ,MiiZe byt poddn ndvrh na zruSeni rozhod-
¢tho ndlezu obecnym soudem.”

* Zalobce zaloZil pravomoc Rozhod¢iho soudu v Zalobé na rozhod¢i do-
loZce obsazené v ¢ldnku VIII Kupni smlouvy, podle niZ vsechny spory, které
vzniknou z této smlouvy, budou predloZeny k rozhodnuti v rozhod¢im rize-
ni. Zalovany na Zalobu nereagoval. Rozhod¢i sendt zjistil, Ze doslovné znén{
rozhodci doloZky obsaZené v ¢ldnku VIII Kupni smlouvy je toto: ,Véc bude
predloZena Zalobou kteroukoli smluvni stranou k rozhodnuti v rozhod¢im
fizeni dle zdkona ¢ 216/1994 Sb. v platném znéni. Strany se rozhod¢imu
ndlezu dobrovolné podridi do 10 dnii od jeho prdvni moci.“ Nepochybné jde
o rozhod¢i smlouvu, ale ne ve prospéch RozhodCiho soudu. Z pisemného
projevu Zalobce vyplyvajiciho z poddni Zaloby k tomuto Rozhodc¢imu soudu
by sice bylo mozno usuzovat na viili podridit se ve smyslu uzavi‘ené rozhod-
¢ doloZky, nebo i ndsledné pravomoci tohoto Rozhod¢iho soudu, avsak na
obdobny projev viile Zalovaného usuzovat nelze, nebot' Zalovany Zddny pi-
semny projev v zahdjeném rozhodcim rizeni neucinil a ziistal zcela pasivni.
Bylo proto vyddno usneseni, Ze pravomoc Rozhodc¢iho soudu neni ddna
a rizeni bylo zastaveno (Rsp 109/05).

* Zalobce v Zalobé odkdzal na rozhod¢f doloZku obsaZenou v Eldnku 10
Smlouvy o dilo. Rozhod(i sendt rozhodci dolozku prezkoumal a dospél k zd-

75 Blize viz Rsp 668/05 Pravomoc (prislusnost) [online]. 2018. 1 s. [cit. 2018-11-05]. Dostup-
né z: http://www.soud.cz/downloads/pravomoc-prislusnost.pdf.
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véru, Ze pravomoc Rozhodciho soudu tento spor projednat a rozhodnout
neni ddna, nebot’ rozhod¢i doloZka nevdzZe Zalovaného, tedy spolecnost P,
kterd neni ve vyse uvedené Smlouvé uvedena jako smluvni strana a ani ne-
sidli na adrese uvedené v této Smlouvé. Samotnd skutecnost, Ze Smlouva
uvddi identifikacni Cislo spolecnosti P,, neni dostacujici pro zdvér, Ze tato
spolecnost je smluvni stranou Smlouvy, a tudiZ i smluvni stranou rozhod¢t
dolozky obsazené v jejim cldnku 10. V zdhlavi Smlouvy je uvedeno jméno
jiné osoby neZ Zalované spolecnosti P. a ani z podpisu této osoby na konci
Smlouvy nevyplyvd, Ze by ji podepisovala za spole¢nost P. Rizeni bylo proto
zastaveno pro nedostatek pravomoci Rozhodc¢iho soudu (Rsp 1824/10).

* Rozhod(¢i soud rozhodoval spor mezi ceskou osobou a dvéma ukrajin-
skymi osobami. Rozhodci posuzovali platnost rozhod¢ich doloZek ve smyslu
§117 odst. 1 Zdkona o mezindrodnim prdvu soukromém podle ustanoveni
Zdkona o rozhod¢im rizeni, Jako kazdd smlouva, tak irozhod¢i smlouva
musi byt uzaviena mezi stranami, které musi byt urcité, musi vyjadrovat
viili stran resit jejich spor v rozhod¢im rizeni a musi vymezovat predmét
sporu, pokud mozno co nejsireji. VSechny tyto tri podminky byly v predmét-
nych rozhodc¢ich doloZkdch splnény. Pokud jde o pripustnost rozhodcich do-
loZek, pak v obou pripadech byly splnény podminky stanovené Zdkonem
o rozhod¢im rizeni. Podle ndzoru rozhodciho sendtu se tedy jednalo v obou
pripadech o platné rozhodci smlouvy v podobé rozhodci doloZky podle
ustanoveni § 2 Zdkona o rozhodc¢im rizeni, nebot také spltiovaly poZadavek
pisemné formy podle ustanoveni §3 odst. 1 Zdkona o rozhodc¢im rizeni,
predmét sporu byl objektivné arbitrabilni a ani jiné okolnosti neposkytova-
ly diivod pro opacny zdveér rozhodciho sendtu ohledné objektivni arbitrabi-
lity a subjektivni arbitrability. Rozhodci proto rozhodli o pravomoci Roz-
hodciho soudu (Rsp 1555/14).

Na pravomoc Rozhod¢iho soudu projednat zaZalované naroky ostat-
né nasledné odkazal i Hospodarsky soud Dnépropetrovské oblasti v Us-
neseni o odmitnuti prijeti Zalobniho naroku.’¢ Uvedeny Hospodarsky
soud své rozhodnuti odivodnil tim, Ze ukrajinské soudy sice mohou pro-
jednavat jakékoli véci s mezindrodnim prvkem, ale strany musi stanovit
dle své dohody pravomoc ukrajinskych soudd. Ukrajinsky Hospodarsky
soud dale dovodil, Ze ,jelikoZ, jak vyplyvd z obsahu bodu 5 sporné smlouvy,
strany jasné uvedly soudni prislusnost tohoto sporu, z vyse uvedenych ¢ldn-
kit vyplyvd, Ze tato Zaloba nepodléhd projedndni v hospoddrskych soudech

76 Jedna z ukrajinskych osob totiz podala k ukrajinskému soudu navrh na prohlaseni ne-
platnosti smlouvy, z niZ bylo Zalovano.
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Ukrajiny, jelikoZ tento spor musi byt projedndn pred Rozhod¢im soudem pri
Hospoddr'ské komore Ceské republiky v Praze.”

Krozhodnuti ukrajinského soudu pouze podotykdme, Ze neni pro
rozhod¢i senat zavazné, nebot o pravomoci Rozhodciho soudu vzdy roz-
hoduji rozhodci projednavajici konkrétni spor.

* Zalovany ve své ndmitce nedostatku pravomoci Rozhod¢iho soudu
uved|, Ze strany si v rozhodc{ doloZce obsaZené ve Smlouvé neuvedly stdva-
jici Rozhod¢f soud pri Hospoddrské komore Ceské republiky a Agrdrni ko-
more Ceské republiky, ale Mezindrodni rozhod¢i soud p¥i Obchodni a prii-
myslové komore Ceské republiky. Podle ndzoru rozhodcii sjedndnim této
rozhodci dolozky pro pripad, Ze Zalobcem bude proddvajici a Zalovanym
bude kupujici, obé smluvni strany projevily viili, aby o jejich pripadném
sporu misto ceského obecného soudu bylo jedndno v rozhod¢im fizenf insti-
tuciondInim - stdlym rozhod¢éim soudem. Rozhod(¢i dolozky odkazujici na
pravomoc Rozhod¢iho soudu Ceské obchodni komory (Mezindrodniho roz-
hod¢iho soudu Obchodni a priimyslové komory Ceské republiky) se povazuji
dle dostupné judikatury Rozhodciho soudu (napriklad Rsp 93/99 nebo
Rsp 186/00) za rozhod¢i dolozky uzavi‘ené ve prospéch pravomoci Rozhod-
¢iho soudu pti Hospoddi'ské komore Ceské republiky a Agrdrni komore Ces-
ké republiky. Rozhod(li sendt zastdvd ndzor, Ze smluvni strany mély pri
sjedndvdni rozhodci dolozky ve Smlouve, kterou, jak je vyse uvedeno, pova-
Zuje za platnou dle ustanoveni Zdkona o rozhodc¢im rizeni, na mysli prdve
Rozhod¢i soud pri Hospoddr'ské komore Ceské republiky a Agrdrni komore
Ceské republiky; svou viili vyloucily pravomoc ceského obecného soudu
(Rsp 1260/15).

Rozhod¢f smlouva ve prospéch Rozhod¢éiho soudu nemusi byt obsa-
Zena v jedné listiné. V odborné literature jsou uvedeny dva takové piipa-
dy:77

* Rozhodci smlouva ve prospéch Rozhodciho soudu byla uzaviena tim
zplisobem, Ze na origindl dopisu veéritele, aby dluznik (fyzickd osoba) sou-
hlasil s projedndnim ndrokii véritele Rozhodc¢im soudem, pripsal dluZnik
vlastnorucné ,souhlasim s uplatnénim od 1.6.03“ a tento dovétek podepsal
(Rsp 191/03);

77 Blize k tomu viz RUZICKA, K. a D. FRINTOVA. Vnitrostdtni a mezindrodni rozhod¢i Fizeni
pred Rozhod¢im soudem pti HK CR a AK CR: Rozhod¢f soud sedmdesdtnikem. 1. vyd. Plzeti:
Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2019, s. 103. ISBN 978-80-7380-745-0.
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* Na origindl dopisu prdvniho zdstupce véritele, ve kterém navrhoval
projedndni sporu Rozhod¢im soudem, dopsal psacim strojem a vlastnoruc-
né podepsal jednatel Zalované spolecnosti s rucenim omezenym: ,,Pdn dok-
tor, pdn Stédry mi nepredal Ziadne papiere firmy [...], firma nemd Ziadne
peniaze, moZete nds firmu Zalovat, aj ako chcete tamtym Rozhodcovskym
studom hore.” Rozhodci uznali takto uzavi'enou rozhod¢i smlouvu za plat-
nou (Rsp 9/03).

U uvedenych dvou ptipadi Ize dovodit pravomoc Rozhodc¢iho soudu
a pravdépodobné by nemél byt problém ani s vykonem rozhodc¢ich nale-
zii v Ceské republice, avak problém by asi mohl vzniknout s vykonem
rozhodc¢iho nalezu podle Newyorské umluvy v zahranici.

Namitky proti pravomoci Rozhod¢iho soudu mohou byt riizné:

* Nelze namitnout nedostatek pravomoci Rozhodciho soudu rozhod-
nout o sporu ze smlouvy jen proto, Ze se strany dohodly na tom, Ze budou
pred poddnim Zaloby s tim ¢i onim, pripadné spolu, jednat a obecny soud by
také neshledal Zddny diivod k zastaveni Fizeni jen proto, Ze strany spolu
pred poddnim Zaloby nejednaly. Z tohoto hlediska je vsak situace rozhodci-
ho Fizeni stejnd. Pravomoc rozhodcti na zdkladé smlouvy stran bud’ ddna je,
nebo neni, coZ zdvisi na tom, zda v konkrétni véci Ize rozhod¢i smlouvu
sjednat a zda byla sjedndna platné, ale uz o nicem jiném. Zda byla ¢i nebyla
Zaloba poddna predcasné je tedy urcujici pouze pro zdvér, zda je ¢i neni
mozné ji vyhovét; nemd to vliv na to, kdo je pravomocny o ni rozhodnout
(Rsp 263/03).

* Ndmitka, Ze rozhod¢i doloZku neuzavrel insolvencni sprdvce osobné,
a proto jej nelze povaZovat za stranu sporu, je z prdvniho hlediska irele-
vantni; insolvencni zdkon vyslovné predpoklddd prechod aktivni i pasivai
vécné legitimace z dluznika na insolvencniho sprdvce ve sporech vedenych
v pritbéhu insolvenéniho rizeni, ato bez moznosti se zplatné rozhodci
smlouvy jednostranné vyvdzat (Rsp 212/12).

* Zalovany (Feckd prdvnickd osoba) v Zalobni odpovédi vznesl ndmitku
proti pravomoci Rozhodciho soudu projednat dany spor, nebot’ podle pra-
videl mezindrodniho prdva md byt takovy spor r'eSen vylucné reckymi sou-
dy. Zalovany viak neuvedl Zddné takové mezindrodni pravidlo ani prislusny
Fecky vnitrostdtni prdvni predpis, ze kterych by vyplyvala vyluénd pravo-
moc teckych obecnych soudii. Rozhodci dovodili, Ze Zddnd mezindrodni
smlouva ¢i narizeni Evropské unie nestanovi, Ze by predmétnou véec’® mély

78 Jednalo se o zaplaceni kupni ceny za dodavku zemédélskych strojii do Recka.
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obligatorné projednat jen recké soudy. I fecké prdvo totiZz pripousti uza-
vi'eni rozhod¢i smlouvy ohledné predmétné véci’® (Rsp 17/17).

Rozhod¢f senat si miize dle § 25 odst. 1 Radu Rozhodéiho soudu pired
svym rozhodnutim o pravomoci Rozhod¢iho soudu vyzadat stanovisko
predsednictva Rozhodc¢iho soudu. Uvedena moznost je vSak rozhodci vy-
uzivana vyjimecné.

* Zalovand strana vznesla ndmitku zapocteni proti uplatnénému ndro-
ku. Zalujici strana vznesla ndmitku nedostatku pravomoci Rozhod¢iho sou-
du k projedndni ndmitky zapocteni. Predseda rozhodciho sendtu poZddal
o stanovisko predsednictvo Rozhodc¢iho soudu s tim, Ze procesni obrana Za-
lované strany vychdzi z jiné smlouvy o dilo, neZ je smlouva, z niz Zalujici
strana Zaluje. Predsednictvo dospélo k ndzoru, Ze pokud byla pohleddvka
Zalované strany zplisobild k zapocteni s pohleddvkou Zalujici strany, muse-
lo dojit k zdniku ndroku Zalujici strany, ktery je predmétem vedeného roz-
hodciho rizeni, a zda doslo k zdniku ndroku Zalujici strany. Neni podstatné,
Ze by o ndroku na zaplaceni faktury, kterd se stala predmétem zapocteni,
pokud by byl samostatné uplatnén, nerozhodoval Rozhod(Ci soud (Rsp
2242/13).

R4d Rozhod¢iho soudu obsahuje v § 25 odst. 4 az 7 tpravu pro pii-
pad, Ze jedna strana nebo obé strany nebudou souhlasit s rozhodnutim
rozhodcl o zastaveni fizeni z divodu nedostatku pravomoci Rozhod¢iho
soudu.

Podle naseho ndzoru rozhodlo ptredsednictvo Rozhod¢tho soudu
spravné, protoze opacné rozhodnuti by umoznilo rozhodciim pfiznat na-
rok, ktery jiz diive zanikl zapoctenim.

Kazda strana miize totiZ do patnacti dnii od doruceni usneseni o za-
staveni Fizeni pro nedostatek pravomoci Rozhodc¢iho soudu pozadat
ptfedsednictvo Rozhod¢iho soudu o prezkoumani usneseni o zastaveni
rozhodc¢iho tizeni.80 Diive neZ bude pfedsednictvo projednadvat Zadost
o prezkum, je strana o néj zadajici povinna dle § 51 Radu Rozhod¢iho
soudu zaplatit poplatek za pirezkum.8! Dokud neni tento poplatek zapla-

79 Dle ¢lanku 867 Feckého Obcanského soudniho Fadu jsou predmétem rozhod¢i smlouvy
spory v oblasti soukromého prava, pokud strany, které rozhod¢i smlouvu uzaviraji, mo-
hou pfedmétem sporu volné disponovat.

80 Zakon o rozhod¢im fizeni takovy institut nezna. Proto usneseni rozhodcii o zastaveni ¥i-
zeni pro nedostatek jejich pravomoci v fizeni ad hoc je neprezkoumatelné.

81 Poplatek za pirezkum ¢ini dle § 51 odst. 1 Radu Rozhodéiho soudu 50 % poplatku ve vysi
dle sazebniku poplatkd. Zrusi-li predsednictvo usneseni o zastaveni fizeni pro nedostatek
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cen ani v dodatec¢né 1hiité, Zadost se neprojednava a je tajemnikem Roz-
hod¢iho soudu odmitnuta.

Pfedsednictvo Rozhod¢itho soudu usnesenim zrusi usneseni rozhod-
cli o zastaveni rozhodciho Fizeni, jestlize dojde k zavéru, Ze pravomoc je
dana. Pfed rozhodnutim mtiZe predsednictvo podle okolnosti naridit ust-
nf jednani. Rozhodci jsou pak usnesenim ptedsednictva vazani a pokracu-
ji viizeni. Uvedenad moZnost je pfipu$téna Radem Rozhodéiho soudu
uc¢innym od 1. ¢ervence 2012 a je povaZovana za opravny prostiedek.82

Pokud mame spravné informace, pak predsednictvo Rozhodciho
soudu provadi uvedeny prezkum v jednotkach pripadid rocné, avsak ve
velké vétsiné pripadd usneseni rozhodcl o nedostatku jejich pravomoci
rusi. Nemame vsak k dispozici Zadné takové rozhodnuti, abychom mohli
duvody, pro které predsednictvo usneseni rozhodci zrusilo, prozkoumat.

2.2 Pravomoc Mezindrodniho rozhod¢iho soudu pri Ceskomoravské
komoditni burze?3

Mezinarodni rozhodéi soud pti Ceskomoravské komoditni burze (dale
jen ,Mezinarodni rozhod¢i soud”) dle ¢lanku 1 odst. 2 Radu Mezinarod-
niho rozhodc¢iho soudud* projednava a rozhoduje veskeré spory, o nichz
lze uzavtit rozhod¢i smlouvu v souladu se Zakonem o rozhod¢im fizeni.
Z rozhodovani pred Mezindrodnim rozhod¢im soudem jsou vylouceny
spory, u nichZ preneseni pravomoci k jejich projednani a rozhodnuti na
rozhodce neptipousti pravni predpisy. Dle uvedeného ¢lanku 1 odst. 2
pak Mezinarodni rozhod¢f soud rozhoduje spory, jestlize jeho pravomoc
k projednan{ a rozhodnut{ véci vyplyva pro dany spor:

a) zmezinarodni smlouvy;
b) zrozhod¢i smlouvy uzavicené mezi stranami splitujici nalezitosti pod-
le pravnich predpist;

pravomoci Rozhod¢iho soudu, poplatek za piezkum se vraci (§ 51 odst. 3 Radu Rozhod¢i-
ho soudu).

82 Blize k tomu viz MAISNER, M. a V. TRAPL. Rdd Rozhod¢iho soudu p¥i Hospoddi'ské komore
Ceské republiky a Agrdrni komore Ceské republiky: Komentd. 1.vyd. Praha: Wolters
Kluwer, 2015, s. 91. ISBN 978-80-7478-969-4.

83 Mezinarodni rozhod¢f soud pti Komoditni burze Kladno byl ztizen dle § 28 Zdkona ¢ 229/
1992 Sb. o komoditnich burzdch.

84 Blize viz Rdd Mezindrodniho rozhod¢iho soudu pri Ceskomoravské komoditni burze a Pra-
vidla o ndkladech rozhodciho a znaleckého rizeni [online]. Praha: Mezindrodni rozhod¢i
soud pti Ceskomoravské komoditni burze, 2012. 27s. [cit. 2018-12-04]. Dostupné z:
https://www.rozhodcisoud.cz/file.php?nid=12298&0id=6357152.
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c) zprojevi stran vzahdjeném rozhod¢im fizeni, ze kterych vyplyva
nepochybna viile stran podfidit se pravomoci Mezinarodniho roz-
hod¢iho soudu.

Pravomoc je upravena podobné jako diive v Radu Rozhod¢iho soudu.
Pfipominky k pravomoci ad c) jsme vyjadrili jiz vyse.

0 pravomoci Mezinarodniho rozhod¢iho soudu rozhoduje podle § 24
odst. 1 Radu Mezinarodniho rozhod¢iho soudu:

a) ve vnitrostatnich sporech rozhodc¢i senat (jediny rozhodce);
b) v mezinarodnich sporech predsednictvo Mezinarodniho rozhodciho
soudu.

Dojdou-li k zavéru, Ze pravomoc neni dana, usnesenim rizenf zastavi.

Dle nového ustanoveni ¢lanku 1 odst. 4 nového Raddu Mezinarodniho
rozhodc¢iho souduss miize predseda Mezinarodniho rozhodciho soudu ve
vztahu ke kazdé jednotlivé Zalobé rozhodnout tak, Ze véc nebude ptipus-
téna k projednani a rozhodovani u Mezinarodniho rozhod¢iho soudu, po-
kud dospéje k zavéru, Ze obsah rozhod¢i smlouvy, pripadné obsah doho-
dy stran o postupu v Fizeni, respektive charakter naroki uplatiiovanych
v Zalobé neni v souladu s pouzitelnym pravem, popripadé se zasadami,
o které se opira Cinnost Mezinarodniho rozhodciho soudu. Takové roz-
hodnuti sdéli Mezinarodni rozhod¢i soud Zalobci nejpozdéji do deseti
dnt od zahajeni tizeni. Dnem doruceni tohoto rozhodnuti rizeni kon¢i.86

Nové bude upraveno také rozhodovani o pravomoci. Bez ohledu na
to, zda plijde o vnitrostatni spor ¢i mezinarodni spor, budou podle ¢lan-
ku 32 odst. 1 R4du Mezinarodniho rozhod¢iho soudu rozhodovat o pra-
vomoci sami rozhodci. Dojdou-li k zavéru, Ze pravomoc Mezinarodniho
rozhod¢iho soudu neni ddna, usnesenim Fizeni zastavi.

Nové je ptipusténo, podobné jako v Radu Rozhodéiho soudu,8” zru-
Seni usneseni rozhodct o zastaveni fizeni predsednictvem Mezinarodni-
ho rozhod¢iho soudu. Dojde-li predsednictvo k zavéru, Ze pravomoc Me-
zindrodniho rozhodciho soudu je dana, jsou rozhodci usnesenim pted-
sednictva vazani a v fizeni musi pokracovat. Dojde-li predsednictvo k za-

85 Novy Rad Mezinarodniho rozhodéiho soudu by mél po ziskani statniho povoleni nabyt
ucinnosti ve druhé poloviné roku 2019.

86 Uvedené ustanoveni vychazi z praxe mezinarodniho rozhodc¢iho fizeni.

87 Srovnej § 25 odst. 6 Radu Rozhodéiho soudu.
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véru, Ze pravomoc neni dana, potvrdi rozhodnuti rozhodctli o zastaveni
tizeni.

Pfipominky k uvedené moznosti jsme jiz vyjadtili vySe k podobnému
opravnéni piredsednictva Rozhodciho soudu. Uprava pravomoci Mezina-

rodniho rozhodc¢iho soudu, az na urcité odliSnosti, je podobna upravé
pravomoci Rozhodéiho soudu.88

2.3 Pravomoc Burzovniho rozhodciho soudu8®

Treti staly rozhod¢i soud v Ceské republice - Burzovni rozhodéi soud -
rozhoduje spory z obchodi na regulovaném trhu organizovaném Burzou
cennych papirid a z vyporadani téchto obchodd, jakoZ i sport z obchod,
a dale z ostatnich obchodi s investi¢nimi nastroji nebo komoditami, spo-
rd z podnikani na kapitalovém trhu, penéznim trhu, pojistovacim trhu
a trhu penzijniho pojisténi, pokud se strany na tom dohodnou.??

Burzovni rozhod¢i soud je specializovanym rozhod¢im soudem na
spory souvisejici s kapitdlovym trhem ajeho pravomoc je zaloZena na
platné rozhod¢i smlouvé vjeho prospéch.®!’ O pravomoci Burzovniho
rozhodc¢iho soudu rozhoduje ptislusny rozhod¢i senat s ohledem na na-
mitku strany nebo s ohledem na pochybnost rozhodci ¢i tajemnika.
Zavér
Vyvoj pravni ipravy pripustnosti rozhodéiho Fizeni (arbitrability) v Ces-
ké republice od roku 1995 prosel zdsadnimi zménami. Zatimco do roku
1995 bylo mozné konat rozhodci fizeni jen ve sporech vzniklych z mezi-
narodniho obchodniho styku mezi pravnickymi osobami, od tohoto roku
doslo k vyznamné liberalizaci a najednou bylo mozné projednavat veske-

88 Zasadni odliSnost je ta, Ze pocet spori projednavanych Rozhod¢im soudem a Mezinarod-
nim rozhod¢im soudem, prestoZe rozhod¢i dolozka je obsaZena v kazdém obchodnim
pripadé realizovaném Komoditni burzou Kladno, se diametralné lisi, a to v fadech stovek
sport.

89 Burzovni rozhodc¢i soud je zfizeny pti Burze cennych papird Praha, a.s., kterd je drzitelem
povoleni Ceské narodni banky k provozovani regulovaného trhu investi¢nich néstrojt
ajako takova je podle § 54 Zdkona ¢. 254/2004 Sb. o podnikdni na kapitdlovém trhu
opréavnéna zridit staly rozhod¢i soud. Burzovni rozhod¢i soud pii Burze cennych papird
Praha byl zfizen v souladu s § 13 Zakona o rozhod¢im fizeni.

9 Blize viz Rdd Burzovniho rozhod¢iho soudu pti Burze cennych papirii Praha, a.s. [online].
2019. 32 s. [cit. 2019-03-20]. Dostupné z: https://www.pse.cz/uploads/u/pse/Legislati-
va/BRS_rad.pdf.

91 Polet projednanych sport neni vefejné dostupny.
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ré majetkové spory vrozhod¢im ftizeni, ato ispory mezi fyzickymi
osobami.

Postupem casu se i nékteré dalsi spory (naptiklad ohledné nemovi-
tosti) zacaly resit pired rozhodci. K podstatné zméné upravy arbitrability
doslo k 1. prosinci 2016, kdy byly z rozhodciho rizeni zcela vylouceny
spottebitelské spory (respektive uzavirani rozhodcich smluv ve spottebi-
telskych smlouvach).

0 své pravomoci, tedy o pravu rozhodcti projednat a rozhodnout jim
predlozeny spor, rozhoduji sami rozhodci. Dojdou-li k zavéru, Ze jejich
pravomoc neni dana, musi rozhodc¢i rizeni usnesenim zastavit. V opac-
ném pripadé by byl dan divod ke zruSeni rozhodciho nalezu obecnym
soudem.

Je vsak tfeba pripomenout, Ze nelze ztotoziiovat arbitrabilitu s pra-
vomoci rozhodci; jde odva riizné pravni instituty rozhodciho fizeni.
PiestoZe bude spor arbitrabilni, nemusi byt dana pravomoc rozhodcti
kjeho projednani a, naopak, rozhodci na zakladé platné rozhodci
smlouvy zjisti, Ze maji pravomoc spor projednat, ten vSak nebude arbit-
rabilni.
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodnej
urovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kaciu prispevkov v podobe:

4+ samostatnych vedeckych $tudii, ako aj cyklov vedeckych stadif
minimdlny rozsah tvori 10 normostrdn prisliichajiicich na jednu sti-
diu, maximdlny rozsah je neobmedzeny;

4+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢i dianim
minimdlny rozsah tvori 5 normostrdn prisliichajiicich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzii publikacii vztahujicich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

4+ informacii, ako aj sprav stvisiacich so zakladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajiice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporuca sa
zdroveri dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat ro¢ne, a to v terminoch:

31. marec - jarna edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial nepublikované prispevky, ktoré si vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladaju.

FEEE
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Zodpovednost za dodrZzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajici v ramci redakénej rady ¢asopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a Statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutociiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady casopisu
avodovodnenych pripadoch tieZ uznavanymi odbornikmi posobiacimi
v zodpovedajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykondva a archivuje na
Standardizovanych formularoch.

Sthrnnt informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikaciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne stcasne:

4+ prejavuju svoj sihlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzujq, Ze prispevok je ich p6vodnym, doposial’ nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym sthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutoc¢iiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych Cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikidch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
4+ prosime uviest nazov, pripadne podnazov prispevku v pé6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v p6vodnom jazyku:
4+ prosime uviest abstrakt v pévodnom jazyku, cca 10 riadkov;

KIicové slova v povodnom jazyku:

4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;
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Text prispevku:

4+ prosime uviest v $truktdre Gvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdZe obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podl'a platnej bibliografickej normy (ISO 690)
Pozn.: je nutné uvddzat' vsetky povinné bibliografické tidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatury umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatiry podla platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrzat niZ$ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit Standardizované typy a velkosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovi adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informdcii zasielajte, prosim, na e-mailovi adresu redakcie Casopisu
sel.journal@gmail.com.

Tesime sa na Vas prispevok!
S tuctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

+ essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30t - summer edition;
September 30t - autumn edition;
December 315t — winter edition.

The journal SOCIETAS ET [URISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

e
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

4+ editor in chief in relation to the formal aspects of contributions;

4+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[IURISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:

+

please specify key words in original language, circa 10 words;

Text of Contribution:

+

please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

+

please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:

n

please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version

in the format of the text editor MS Word document. Applying the stand-
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ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA

148 INFORMATION FOR AUTHORS



SOCIETAS ET IURISPRUDENTIA I
2019, ro¢nik VIL,, ¢islo 2, s. 149-151 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spoloc¢ensky vyznamné
prierezové suvislosti otazok verejného prava a sukromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej Urovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato suicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke ¢asopisu.

Casopis pontika podnetni a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obcianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otazok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu pontka Ccitatel'skej verejnosti informacie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v ¢asopise predkladaji. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského stadia.

V sulade s vyssie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uZ preukazatel'ne publiko-
vané, ako aj prispevky, ktoré naplniaju skutkovi podstatu plagiatu ¢i ne-
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opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znenf.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov a vykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sti¢asne:

+ prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

#+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného clenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tiezZ uzndvanymi odbornikmi posobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.
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Sdhrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redak¢nou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym kritéridm vedeckej etiky, ktoré sa kladd asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouzitej metodoldgie, a podobne, ako aj z hl'adi-
ska spravneho, Uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publika¢nd etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
https://publicationethics.org/. Uvedené zadsady apravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu c¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela Ca-
sopisu.

Clanok V. Nezavislost’ a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a v$etky s nim suvisiace pravne skuto¢nosti a pravne tkony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.
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In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4 declare that the contribution presents their original, hitherto un-
published work;

4 declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
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well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

154 CODE OF ETHICS



SOCIETAS ET IURISPRUDENTIA S« I
2019, Volume VIL, Issue 2, Pages 152-155 ¢
http://sei.iuridica.truni.sk SOCIETAS ET
ISSN 1339-5467 IVRISPRVDENTIA

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 31st, 2013
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