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Editorial k jarnej edicii
SOCIETAS ET IURISPRUDENTIA 2015

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila prvé ¢islo tretieho ro¢nika SOCIETAS
ET IURISPRUDENTIA, medzinarodného internetového vedeckého casopi-
su zameraného na pravne otazky v interdisciplinarnych suvislostiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va na spolocCensky vyznamné prierezové suvislosti otazok verejného
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
urovni, zastipeného predovsetkym odvetviami dejiny prava, teéria pra-
va, rimske pravo, cirkevné pravo, ustavné pravo, l'udské prava a zakladné
slobody, medzinarodné pravo, eur6épske pravo, obc¢ianske pravo, hospo-
darske pravo aobchodné pravo, pracovné pravo, pravo socidlneho za-
bezpecenia, spravne pravo, pravo Zivotného prostredia, financné pravo,
pravo dusevného vlastnictva, trestné pravo a kriminolégia, prelinajuce sa
s taziskovymi oblastami spolocensko-vednych disciplin v najsirSom
zmysle, ku ktorym patria najma medzinarodné vztahy, verejna politika,
verejna sprava, psycholdgia, socioldgia, demografia, manazment a marke-
ting, medzinarodné ekonomické vztahy, svetova ekonomika, nadnarodné
ekonomiky a ndrodné ekonomiky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roCne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujicich sa na hlavné zameranie ¢asopisu, a taktiezZ informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu. Na zaver kaz-
dého uceleného roc¢nika vydava redakcia casopisu v elektronickej on-line
podobe v anglickom jazyku zbornik abstraktov SOCIETAS ET IURISPRU-
DENTIA: ABSTRACT PROCEEDINGS, sprehl'adiiujici vSetky individualne
prispevky uverejnené v casopise SOCIETAS ET IURISPRUDENTIA v da-
nom roc¢niku.

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubli-
kované prispevky v slovenskom jazyku, ¢eskom jazyku, anglickom jazy-
ku, nemeckom jazyku, ruskom jazyku, francizskom jazyku, Spanielskom
jazyku, pol'skom jazyku, srbskom jazyku, slovinskom jazyku, japonskom

EDITORIAL 11
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jazyku, perzskom jazyku darij¢ina a po vzdjomnej dohode podla aktual-
nych moZnosti redakcie aj v inych svetovych jazykoch.

Webova stranka c¢asopisu SOCIETAS ET [URISPRUDENTIA ponuka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom, anglickom a nemeckom jazyku. V uvede-
nych jazykoch zabezpecuje redakcia casopisu aj spatnd komunikaciu
prostrednictvom svojej osobitnej e-mailovej adresy. Zarovein webova
stranka Casopisu ponuka Citatelom vd'aka uplatneniu dynamického res-
ponzivneho webdizajnu moznost pristipenia a prehliadania z akéhokol-
vek zariadenia umoznujuceho prenos informacii prostrednictvom glo-
balnej siete internet.

Aktudlne, prvé cislo tretieho rocnika ¢asopisu SOCIETAS ET IURIS-
PRUDENTIA pontka celkovo devat samostatnych vedeckych stadii, jednu
recenziu vyznamnej vedeckej publikacie, ako aj dve zaujimavé informacie
v dvoch roznych jazykoch - vanglictine aslovencine. Vramci rubriky
,Stadie“ v poradi prva $tudia predstavuje ¢itatelom vel'mi komplexne,
systematicky a podrobne problematiku novej pravnej ipravy agentirne;j
prace v Slovenskej republike. Nasledujica $tidia analyzuje kl'icové otaz-
ky problematiky vlastnickeho prava na Slovensku z pohl'adu bytovej si-
tuacie, ako aj ekonomickych, sidelnych a socialnych faktorov byvania.
Tretia Studia precizne analyzuje a na konkrétnych prikladoch vysvetluje
principialne otazky pracovnej zmluvy ako centralneho instittitu pracov-
ného prava, osobitne v kontexte porovnania minulého a sticasného stavu.
V poradi d’al$ia $tudia sa venuje na priklade Pol'ska podrobnému objas-
neniu ahibkovej analyze vybranych otazok identity trestného prava
v obdobi eurépskej integracie. Piata Stidia podrobne analyzuje, spreh-
l'adnuje a vysvetl'uje problematiku zodpovednostnych aspektov cezhra-
ni¢nej prepravy jadrového materialu, s osobitnym doérazom kladenym na
»viedensky rezim“ jadrového prava. Nasledujtica Stidia ponuka Citatelom
vymedzenie a objasnenie kl'i¢ovych definicii a modelov restorativnej jus-
ticie. Siedma Stidia je venovana spolocensky determinujiicim otazkam
pravnej Upravy abortu a neonaticidia v socialistickom trestnom prave.
V poradi dalsi vedecky prispevok sprehladnuje zakladné legislativne
skutocCnosti vztahu majetkovej pozicie a financnej nezavislosti regional-
nych samosprav v Slovenskej republike, a sicasne analyzuje ich mieru
vyuzitia majetku pri ziskavani doplnkovych zdrojov financovania. V po-
radi posledna $tidia dékladne analyzuje a hibkovo hodnoti pristupnost
webovych stranok tustrednych verejno-spravnych organov v Trnavskom

12 EDITORIAL
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samospravnom Kkraji z hl'adiska uplatiiovania mechanizmu preskakova-
nia navigacie (tzv. Skip Navigation Mechanism). Nasledujtca rubrika ,Re-
cenzie“ ponuka Citatelom recenziu nového jedine¢ného vedeckého kniz-
ného diela - Dejin Statu a prava na uzemi Slovenska II. (1848 - 1948),
a zaverec¢na rubrika ,Informacie” prinasa smerodajné odpovede na otaz-
ku, preco Studovat’ pravo prave na Pravnickej fakulte Trnavskej univerzi-
ty v Trnave, a zaroveil tieZ informaciu sprehl'adiiujicu vSetky vedecké
podujatia, ktoré pripravuje Pravnicka fakulta Trnavskej univerzity v Tr-
nave na rok 2015.

V suvislosti s vydanim prvého c¢isla tretieho ro¢nika ¢asopisu SOCIE-
TAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych jeho
Citatel'ov, prispievatel'ov aj priaznivcov, Ze €asopis bol Uspesne zaregis-
trovany v medzindrodnej databaze IndexCopernicus International a po-
ziadal o registraciu v d'alSich medzinarodnych databazach. Sucasne by
sme vel'mi radi informovali aj o tom, Ze do okamihu vydania nového ¢isla
Casopisu zaznamenali jeho webové stranky celkom 75 Kkrajin navstev
(v abecednom poradi):

1. Afganistan 26. Iran 51. PobreZie slonoviny
2. Alzirsko 27. lzrael 52. Pol'sko

3. Argentina 28. Irsko 53. Rakusko

4. Austrailia 29. Japonsko 54. Rumunsko

5. Belgicko 30. Juzna Afrika 55. Rusko

6. Benin 31. JuzZna Korea 56. Saudska Arabia

7. Bosna a Hercegovina 32. Kanada 57. Senegal

8. Brazilia 33. Kazachstan 58. Singapur

9. Bulharsko 34. Kolumbia 59. Slovensko

10. Burkina Faso 35. Kosovo 60. Slovinsko

11. Ceska republika 36. Litva 61. Spojené arabské emiraty
12. Cina 37. Lotyssko 62. Spojené kral'ovstvo
13. Dansko 38. Mad’arsko 63. Spojené Staty americké
14. Egypt 39. Malajzia 64. Srbsko

15. Esténsko 40. Malta 65. Spanielsko

16. Filipiny 41. Mexiko 66. Svajtiarsko

17. Finsko 42. Moldavsko 67. Svédsko

18. Francuzsko 43. Mongolsko 68. Taiwan

19. Ghana 44. Nemecko 69. Taliansko

20. Grécko 45. Nigéria 70. Thajsko

21. Holandsko 46. Norsko 71. Tunisko

22. Hongkong 47. Novy Zéland 72. Turecko
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23. Chorvatsko 48. Pakistan 73. Ukrajina
24. India 49. Panama 74. Venezuela
25. Indonézia 50. Peru 75. Vietnam

Pri prileZitosti vydania prvého Cisla tretieho ro¢nika casopisu by som
sa vel'mi rada Uprimne podakovala vSetkym prispievatel'om, ktori doni
aktivne prispeli a podelili sa tak s ¢itatemi o svoje vedomosti, skisenosti
¢i nevSedné pohl'ady na problematiku pravnych otazok v ich rozmanitych
interdisciplinarnych suvislostiach, a rovnako tiez vedeniu Pravnickej fa-
kulty Trnavskej univerzity v Trnave, vSetkym priatelom, kolegom, za-
mestnancom Pravnickej fakulty i rektoratu Trnavskej univerzity v Trnave
za ich podporu a podnetné rady, a napokon tieZ ¢lenom redakénej rady
Casopisu.

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
IURISPRUDENTIA do okamihu vydania prvého ¢isla tretieho ro¢nika

1 I 1 920

Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

Verim, Ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako aj pre vedecké a celospolocensky pri-
nosné rieSenia aktualnych pravnych otazok v kontexte ich najsirsich in-
terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej tirovni.
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V mene celej redak¢nej rady aredakcie ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,
Jana Koprlova,

hlavny redaktor

Trnava 31. marec 2015
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Editorial for Spring Edition
of the SOCIETAS ET IURISPRUDENTIA 2015

Dear readers and friends,

let me introduce the first issue of the third volume of SOCIETAS ET IU-
RISPRUDENTIA, an international scientific online journal for the study of
legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses on social relevant interdisciplinary relations
on the issues of public law and private law at the national, transnational
and international levels, represented first of all by following branches of
law - legal history, theory of law, roman law, canon law, constitutional
law, human rights & fundamental freedoms, international law, European
law, civil law, economic law & trade law, labour law, social security law,
administrative law, environmental law, financial law, intellectual proper-
ty law, criminal law and criminology, connected to the key areas of social
science disciplines in the broadest understanding, those represent above
all international relations, public policy, public administration, psycholo-
gy, sociology, demography, management and marketing, international
economic relations, world economy, transnational economies and na-
tional economies.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal. At the end
of every entire volume the journal’s editorial office releases in electronic
on-line version in the English language prepared abstract proceedings
SOCIETAS ET IURISPRUDENTIA: ABSTRACT PROCEEDINGS summarizing
the all individual contributions published in the journal SOCIETAS ET
[URISPRUDENTIA in the corresponding volume.

The journal accepts and publishes exclusively only original, hitherto
unpublished contributions in the Slovak language, Czech language, Eng-
lish language, German language, Russian language, French language,
Spanish language, Polish language, Serbian language, Slovenian language,
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Japanese language, Persian language Dari and by mutual agreement in
relation to current possibilities of the editorial office also in other world
languages.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication through its own e-mail address. At the same time the
website of the journal offers readers due to the use of dynamic respon-
sive web design accession and browsing by using any equipment that al-
lows transmission of information via the global Internet network.

The current, first issue of the third volume of the journal SOCIETAS
ET IURISPRUDENTIA offers a total of nine separate scientific studies, one
review of notable scientific publication as well as two pieces of interest-
ing information in two different languages - in the English and Slovak
languages. Within the section “Studies” the first study offers readers very
broadly, systematically, and in detail the questions of new legislative
rules of agency work in the Slovak Republic. The following study analyzes
the key issues of tenancy law in Slovakia from the view of the housing
situation as well as economic, urban, and social factors of housing. The
third study accurately analyzes and on basis of individual cases explains
the fundamental questions of the employment contract as a central insti-
tute of labour law, particularly in the context of comparing the past and
present status. The following study concentrates on the example of Po-
land on detailed clarification and in-depth analysis of selected questions
of identity of criminal law at the time of the European integration. The
fifth study analyzes in detail, streamlines, and clarifies the issues of liabil-
ity aspects of cross-border transport of nuclear material, with special ac-
cent laid on the “Vienna Regime” in the field of nuclear law. The following
study offers readers qualifying and clarifying the key definitions and
models of restorative justice. The seventh study is devoted to socially de-
termining questions of legislation of abortion and neonaticide in socialist
criminal law. In order further scientific paper offers basic legislative facts
of the relationship between assets positions and financial autonomy of
the self-governing regions in the Slovak Republic and at the same time
analyzes their utilization rate of assets related to obtaining additional
sources of funding. The last study very precisely analyzes and deeply
evaluates the websites’ accessibility of the central public administration

EDITORIAL 17
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bodies in the Trnava region from the view of applying the skip navigation
mechanism. The following section “Reviews” offers readers review of
a new unique scientific book - History of the State and Law on the Terri-
tory of Slovakia Il. (1848 - 1948), and the final section “Information”
provides key answers to the question why to study law at the Faculty of
Law of the Trnava University in Trnava, Slovakia, and also the overview
of scientific events organized by the Faculty of Law, Trnava University in
Trnava, Slovakia, until the end of the year 2015.

In relation to the release of the first issue of the third volume of the
journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all its
readers, contributors as well as fans that the journal has been successful-
ly registered in the international database IndexCopernicus International
and applied for registration in other international databases. At the same
time we would like to inform that till the date of the new issue, the jour-
nal’s websites had recorded a total of 75 countries of visits (in alphabeti-
cal order):

1. Afghanistan 26. Hong Kong 51. Poland

2. Algeria 27. Hungary 52. Romania

3. Argentina 28. India 53. Russia

4. Australia 29. Indonesia 54. Saudi Arabia

5. Austria 30. Iran 55. Senegal

6. Belgium 31. Ireland 56. Serbia

7. Benin 32. Israel 57. Singapore

8. Bosnia and Herzegovina 33. Italy 58. Slovakia

9. Brazil 34. Japan 59. Slovenia

10. Bulgaria 35. Kazakhstan 60. South Africa

11. Burkina Faso 36. Kosovo 61. South Korea

12. Canada 37. Latvia 62. Spain

13. China 38. Lithuania 63. Sweden

14. Colombia 39. Malaysia 64. Switzerland

15. Cote d’'Ivoire 40. Malta 65. Taiwan

16. Croatia 41. Mexico 66. Thailand

17. Czech Republic 42. Moldova 67. The Netherlands
18. Denmark 43. Mongolia 68. Tunisia

19. Egypt 44. New Zealand 69. Turkey

20. Estonia 45. Nigeria 70. Ukraine

21. Finland 46. Norway 71. United Arab Emirates
22. France 47. Pakistan 72. United Kingdom
23. Germany 48. Panama 73. United States of America

[y
[=e]
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24. Ghana 49. Peru 74. Venezuela

25. Greece 50. Philippines 75. Vietnam

On the occasion of launching the first issue of the third volume of the
journal I would be delighted to sincerely thank all contributors who con-
tribute actively in it and share with the readers their knowledge, experi-
ence or extraordinary views on legal issues in their broadest social con-
text as well as the top management of the Faculty of Law of the Trnava
University in Trnava, all friends, colleagues, employees of the Faculty of
Law as well as rector’s administration at the Trnava University in Trnava
for their support and suggestive advices and, finally, also members of
journal’s editorial board.

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the First Issue of the Third Volume

1 E— 1520

Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET IU-
RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

I believe that the journal SOCIETAS ET IURISPRUDENTIA will pro-
vide a stimulating and inspirational platform for communication both on
the professional level and the level of the civic society, as well as for sci-
entific and society-wide beneficial solutions to current legal issues in
context of their broadest interdisciplinary social relations, in like manner
at national, regional and international levels.
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On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,
Jana Koprlova,

editor in chief

Trnava, Slovakia, March 315, 2015
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Nova pravna uprava agentirnej prace
v Slovenskej republikel

New Legislative Rules of Agency Work
in the Slovak Republic

Helena Barancova

Abstract: The presented study focuses on the current issues of temporary
agency work in relation to the new Slovak legislation in force. Its author
specifically concentrates on the following key areas: the current situation
on temporary agency work in the Slovak Republic; legal characteristics and
new legal aspects; time duration of temporary employment by employee’s
temporary assignment; maximum length of the temporary assignment of
employee, number of temporary assignments and legal consequences of
non-compliance with legal requirements; the principle of equal treatment
in temporary agency work; temporary employment agency as an exclusive
employer; joint and several liability of using employer for payment of com-
parable wages; establishment of employment; new employer’s termination
reason for employee’s redundancy; exception from offer obligation only for
temporary employment agencies; staff catering; work recording of the
temporarily assigned employee; termination of employment by law;
agreement on termination of employment; options for further cultivating
the performance of temporary agency work in accordance with the Di-
rective 2008/104/EC; temporary agency work and case law of the Court of
Justice of the European Union.

Key Words: Temporary Agency Work; Seconding Employer; Using Employ-
er; Agency Employee; Agency Work and Principle of Equal Treatment; Ex-
ceptions to the Principle of Equal Treatment; Joint Liability of Using Em-
ployer and Seconding Employer; Directive 2008/104/EC on Temporary
Agency Work; Abuse of Temporary Agency Work; the European Court of
Justice Case Law on Temporary Agency Work; the European Union; the Slo-
vak Republic.

-

Stddia bola pripravena vramci rie$enia vyskumnej tlohy financovanej Agentirou na
podporu vyskumu a vyvoja APVV-0068-11 s nazvom ,Ddstojnost ¢loveka a zadkladné 'ud-
ské prava a slobody v pracovnom prave*, zodpovedny riesitel: prof. JUDr. Helena Baran-
cova, DrSc.
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Abstrakt: PredloZend Studia sa zameriava na aktudlnu problematiku do-
Casnej agenturnej prdce vo vztahu k novej platnej slovenskej legislative.
Autorka sa vo svojom vyklade osobitne ststreduje na nasledujtice klticové
oblasti: sticasnd situdcia v do¢asnom agentiirnom zamestndvani v Sloven-
skej republike; prdvna charakteristika a novy prdvny stav; doba trvania
pracovného pomeru na urcitu dobu pri docasnom prideleni zamestnanca;
maximdlna diZka docasného pridelenia zamestnanca, pocet docasnych pri-
deleni a prdvne ndsledky nedodrZania zdkonnych podmienok; zdsada rov-
nakého zaobchddzania pri vykone docasnej agentiirnej prdce; agentira
doCasného zamestndvania ako exkluzivny zamestndvatel; spolo¢nd a ne-
rozdielna zodpovednost uZivatel'ského zamestndvatela za vyplatenie po-
rovnatelnej mzdy; zaloZenie pracovného pomeru; novy vypovedny dévod
zamestndvatela pre nadbytocnost’ zamestnanca; vynimka z ponukovej po-
vinnosti len pre agentiiry docasného zamestndvania; stravovanie zamest-
nancov; evidencia prdce docasne prideleného zamestnanca; zdnik pracov-
ného pomeru zo zdkona; dohoda o skonceni pracovného pomeru; moznosti
dalSieho kultivovania vykonu docasnej agentirnej prdce podla smernice
2008/104/ES; docasnd agentiirna prdca a judikatira Studneho dvora Eu-
répskej unie.

KTlticové slova: Docasnd agentiirna prdca; vysielajiici zamestndvatel; uZi-
vatel'sky zamestndvatel; agenturny zamestnanec; agentirna prdca a zdsa-
da rovhakého zaobchddzania; vynimky zo zdsady rovnakého zaobchddza-
nia; spoluzodpovednost’ uZivatel'ského zamestndvatela a vysielajticeho za-
mestndvatel'a; smernica 2008/104/ES o docasnej agentiirnej prdci; zneuZi-
vanie docasnej agentiirnej prdce; judikatiira Studneho dvora Eurdpskej tinie
o docasnej agentiirnej prdci; Eurdpska tinia; Slovenskd republika.

Uvod

Eurépska unia v ostatnych rokoch uskutocnila viaceré iniciativy podpo-
rujice pracu vo flexibilnych pracovnopravnych vztahoch ako jednu
z moznosti uplatnenia sa na trhu prace. Za takyto pracovnopravny vztah
treba povazovat aj doc¢asnu agentiirnu pracu. Pravo Eur6pskej tinie pod-
poruje zamestnavanie fyzickych oséb v atypickych pracovnych pome-
roch, akym je aj doCasna agentirna praca. Na druhej strane kladie pre
pravne poriadky ¢lenskych Statov urcité pravne limity garantujice so-
cidlnopravnu ochranu zamestnanca. Eur6psky hospodarsky a socidlny
vybor v jednom zo svojich stanovisk vyslovne zdoraznil, Ze ,,... pri refor-
mach trhov prace v clenskych statoch by sa malo predchadzat tomu, aby
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d’alej rastol pocet pracovnych miest vyznacujicich sa nadmernou flexibi-
litou na tkor istoty,” ktorych bolo v poslednych rokoch stdle viac, pretoze
»--- prevaha vonkajsej flexibility by mohla sposobit rozsiahlu deregulaciu
normalnych pracovnych pomerov smerom k rozsireniu pracovnych po-
merov bez primeraného zabezpecenia.“?

Za flexibilné formy zamestnania mozno povazovat vSetky formy za-
mestnania, ktoré nie st pracovnym pomerom na plny pracovny uvazok
a pracovnym pomerom na neurcity ¢as. Pracovny pomer na plny pracov-
ny uvazok na neurcity ¢as zostava aj nad’alej ako hlavna forma zamest-
nania. Aj Odporucanie Medzinarodnej organizacie prace ¢. 197 vychadza
zo zasady, Ze pracovny pomer na plny pracovny uvazok a pracovny po-
mer na neurcity ¢as nad’alej zostava zakladnym druhom pracovnoprav-
nych vztahov.

Sucasna situacia v do¢asnom agentiirnom zamestnavani
v Slovenskej republike

V Slovenskej republike sa agentirne zamestnavanie rozsirilo nad inosnu
mieru a ohrozuje tym Standardné zamestnanie na plny pracovny uvazok,
pretoZe miera pravnej ochrany agentirnych zamestnancov je podstatne
nizsia ako pri pracovnom pomere na plny pracovny uvazok.

Je vSeobecne zname, Ze agentirna praca sa v sucasnosti na Uzemi
Slovenskej republiky Siroko vyuziva v neprospech zamestnancov. Z apli-
kacnej praxe su zname aj pripady, ked zamestnanec pracuje kazdé dve
hodiny svojho pracovného casu pre ind agentiru docasného zamestna-
vania. Aj ked novelou Zakonnika prace, pravne ucinnou od 1. marca
2015, doslo k sprisneniu pravnych podmienok vykonu docasnej agentur-
nej prace, v porovnani so smernicou 2000/104/ES o doCasnej agentirnej
praci Slovenska republika ani zd'aleka nevycerpala mozZnosti pravnej re-
guldcie tejto formy prace, ktoré by boli viac prospesné aj pre agentirnych
zamestnancov.

Napriek tomu, Ze zdkladnym tcelom smernice o do¢asnej agentirnej
praci je zabezpeCit ochranu docasnych agentirnych zamestnancov
a zlepsit kvalitu doCasnej agentirnej prace najmé uplatinovanim zasady
rovnakého zaobchddzania, je vSeobecne zndmou skutoCnostou, Ze

N

Stanovisko Eurdépskeho hospoddrskeho a socidlneho vyboru [2009-10-09], bod 1.9; obdob-
ne ako aj Stanovisko Vyboru regiénov Eurdpskej tinie [2008-02-07]. U.v. EU C 105, 2008-
04-25, s. 16, bod 22. Pozri tieZ Zelena kniha: Moderné pracovné prdvo a poZiadavky pre
21. storocie [2006-11-22]. COM (2006) 708 final.
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v podmienkach Slovenskej republiky je doCasna agentirna praca jednou
z najhors$ich pravnych alternativ pre zamestnanca. Alternuje jej len ne-
zamestnanost. Slovenska republika patri ku krajindm s najvy$$im poc-
tom agentdr docasného zamestnavania na pocet obyvatel'ov, a aj pri vla-
de socidlnej demokracie sa docasnému agentirnemu zamestnavaniu
v neprospech zamestnancov mimoriadne dari, na ¢o doplacaji agenttirni

zamestnanci ako ,novodobi otroci“.

Na zédklade porovnavacich $tudif z inych ¢lenskych statov Eurdpskej
Unie, Slovenska republika aj po novele Zakonnika prace stale patri medzi
krajiny s najliberalnejSou pravnou Upravou agenttirnej prace v celej Eu-
répskej nii. Agentirnu pracu mozno aj nad’alej, na zaklade aktualneho
pravneho stavu, rozvijat takmer bez pravnych prekaZok. Preto nie je
prekvapenim prax niektorych zamestnavatel'skych subjektov na uzemi
Slovenskej republiky, u ktorych podstatne vacsiu Cast pracovného osa-
denstva podniku tvoria agentirni zamestnanci a mensiu ¢ast zamestnan-
ci v pracovnom pomere.

V tejto situacii bolo by potrebné zakotvit pravne mantinely jej vyko-
nu aj vsulade so smernicou o agentirnej praci, napriklad aj v podobe
sprisnenia poziadaviek na udelovanie licencii, pripadne urcenia maxi-
malneho poctu agentirnych zamestnancov alebo vylucenia moZzZnosti
agenturnej prace pri niektorych druhoch prac, predovsetkym z dévodu
bezpecnosti a ochrany zdravia pri praci zamestnancov.

Z prehl'adu pracovnopravnych uprav cClenskych Kkrajin Eurépskej
Unie devat z nich, t.j. celd tretina, v silade so smernicou o doc¢asnej agen-
turnej praci zakotvuje vo svojich pracovnopravnych tpravach pracovno-
pravne obmedzenia vykonu agentirnej prace. Vac¢sina clenskych Statov
EU kladie ur¢ité pravne obmedzenia pre vykon agenttirnej prace, ktoré
smeruju k ochrane zamestnancov alebo pdsobia preventivne proti zne-
uzivaniu agentirnej prace.

K $tatom s najliberdlnejSimi pravnymi dpravami v celej Eurdpskej
Unii patria okrem Slovenskej republiky pobaltské Staty a Dansko.3

Aj ked’ ani Dansko nema opticky Ziadne pravne obmedzenia pri vy-
kone agentirnej prace, dansky model pracovného prava je dominantne
zaloZeny na kolektivnych zmluvach, ktoré zamestnancov chrania viac ako

3 Sprdva Komisie Eurépskemu parlamentu, Rade, Eurépskemu hospoddrskemu a socidlnemu
vyboru a Vyboru regiénov o uplatriovani smernice 2008/104/ES o docasnej agentiirnej prd-
i [2014-03-21]. COM (2014) 176 final, s. 10.
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pravna uprava na celoStatnej drovni. V liberalnosti pravnej Upravy agen-
turnej prace Slovenska republika predbehla aj také Staty, ktoré sd uz celé
predchadzajice desatrocia zndme ako najviac liberdlne Staty, s najviac
liberalnou ekonomikou, ku ktorym patria najma Vel'ka Britania a Holand-
sko.

Pravna charakteristika a novy pravny stav

Z celého komplexu moZnych obmedzeni doc¢asnej agentiirnej prace sme-
rujdcich proti jej zneuzivaniu v neprospech stalych pracovnych pomerov
Slovenska republika vyuzila len malo. Novy pravny stav uz neumoziuje
docasnu agentdrnu pracu vo vztahu k 4. pracovnej kateg6rii zamestnan-
cov podl'a zdkona €. 355/2007 Z.z. o ochrane, podpore a rozvoji verejné-
ho zdravia z dé6vodu ochrany zdravia zamestnancov, s ohl'adom na rizika,
ktoré vznikaju pri vykone takejto prace.

Na pocetné pripady zneuzivania docasnej agenturnej prace podla
nového pravneho stavu Zakonnik prace konstruuje vyvratitelni pravnu
domnienku doc¢asného pridelenia zamestnanca v pripadoch, ak ide o vy-
kon prace zamestnanca, prostrednictvom ktorého zamestnavatel' alebo
agentira docasného zamestnavania vykondva cinnost pre pravnicku
osobu alebo fyzicku osobu, v pripade, Ze takato Cinnost vykazuje urcité
pravne Crty zavislej prace. Pravna domnienka danosti do¢asného pride-
lenia zamestnanca neplati, ak zamestnavatel alebo agenttira docasného
zamestnavania preukaZe, Ze nejde o doc¢asné pridelenie zamestnanca na
vykon prace u uzivatel'ského zamestnavatel'a. Nova pravna Uprava pre-
zumpcie docCasného pridelenia zamestnanca, viazand na vyvratitelna
pravnu domnienku, tym reaguje na relativne nepriaznivu situaciu v apli-
kacnej praxi, ked najmad agentiry docCasného zamestnavania v snahe
o zniZenie svojich nakladov fiktivne poskytovali sluzby cez pravnicku
osobu alebo fyzicki osobu na zaklade zmluvy o poskytovani sluzieb, aj
ked’ v skuto¢nosti predmetom zmluvy bolo poskytnutie zamestnancov na
docasny vykon prace k uzivatel'skému zamestnavatel'ovi, a teda iSlo o do-
Casné pridelenie zamestnancov, pricom docasne prideleni zamestnanci
nepozivali ochranu, aka im prislicha pri doc¢asnom vyslani k uzivatel-
skému zamestnavatel'ovi.

Vo vyssie uvedenej suvislosti nie je rozhodujuce, ¢i ma ina pravnicka
osoba alebo fyzicka osoba zariadenie pre vykon prace vo vlastnictve ale-
bo v prendjme.
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Sprisnenie doterajSieho pravneho stavu vykonu docasnej agentirnej
prace spociva aj v tom, Ze podl'a nového pravneho stavu Zakonnik prace
vyslovne zakazuje, aby uZivatel'sky zamestnavatel, ku ktorému bol za-
mestnanec docasne prideleny, ho docasne pridelil k dalSiemu (inému)
uzivatel'skému zamestnavatel'ovi.

Doba trvania pracovného pomeru na urciti dobu pri do¢asnom
prideleni zamestnanca

Doba trvania pracovného pomeru pri doCasnom prideleni zamestnanca
ma byt dohodnuta daitumom jeho skoncenia, t.j. konkrétnym dnom, a nie
sposobom, podla ktorého skoncenim docasného pridelenia sa skon¢i aj
pracovny pomer na urcitd dobu. Vynimkou z vyssSie uvedenej poziadavky
je skoncenie pracovného pomeru na dobu urcitd z dévodu zastupovania
pocas materskej ¢i rodicovskej dovolenky alebo pocas docasnej pracov-
nej neschopnosti ¢i uvolnenia zamestnanca na vykon verejnej funkcie
alebo odborovej funkcie. Ide o pripady, kedy nemozno vopred odhadnut
celkové trvanie zastupovania, a tym aj dojednat’ so zamestnancom presny
datum skoncenia pracovného pomeru na urcita dobu.

Maximalna dizka do¢asného pridelenia zamestnanca, pocet
docasnych prideleni a pravne nasledky nedodrzania zakonnych
podmienok

0d 1.marca 2015 sa dprava docasného pridelenia zamestnanca kom-
plexne prestva do Zakonnika prace. Zakonnik prace novym spésobom
obmedzuje nielen dizku trvania do¢asného pridelenia zamestnanca, ale
obmedzuje aj celkovy pocet takychto docasnych prideleni zamestnanca
k uZivatel'skému zamestnavatel'ovi. Maximalnu dizku do¢asného pridele-
nia zamestnanca Zakonnik prace ustanovuje na 24 mesiacov, ¢im sucasne
zabranuje zneuZivaniu docasného pridelenia zamestnanca na tkor pria-
meho vztahu - pracovného pomeru medzi zamestnancom a zamestnava-
telom. V ramci maximalnej dizky do¢asného pridelenia zamestnanca mo-
7e agentiira do¢asného zamestnavania predlZit alebo opatovne dohod-
nut docasné pridelenie najviac Styrikrat pocas 24 mesiacov k tomu isté-
mu uzivatel'skému zamestnavatel'ovi. Plati, Ze pocas 24 mesiacov sa ok-
rem prvého docasného pridelenia umoziiuju este $tyri prediZené alebo
opatovne dohodnuté docasné pridelenia. Ak agentira docasného za-
mestnavania alebo iny vysielajici zamestnavatel vy¢erpa maximalnu za-
konnu dizku trvania do¢asného pridelenia zamestnanca, opatovné do-
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Casné pridelenie zamestnanca smie uskutocnit najskér o Sest mesiacov,
a v osobitnych pripadoch najskor o Styri mesiace.

Maximalna zakonna diZka do¢asného pridelenia zamestnanca, ako aj
retazenie docCasnych prideleni zamestnanca sa nevztahuje na docasné
pridelenie na zastupovanie zamestnanca uzivatel'ského zamestnavatel'a
z dévodov podla § 48 ods. 4 pism. a) Zakonnika prace (materska dovo-
lenka, rodicovska dovolenka, dovolenka bezprostredne nadvazujica na
materskd dovolenku alebo na rodi¢ovskt dovolenku, do¢asna pracovna
neschopnost’ a dlhodobé uvolnenie zamestnanca na vykon verejnej funk-
cie alebo odborovej funkcie). Podl'a nového pravneho stavu dovod zastu-
povania zamestnanca uzivatel'ského zamestnavatela z vysSie uvedenych
pravnych titulov je mimo akychkol'vek zakonnych obmedzeni nielen cel-
kovej maximalnej doby do¢asného pridelenia zamestnanca, ale aj mimo
zakonného limitu retazenia pracovnych zmliv na urcitd dobu.

Pravnym désledkom porusenia maximalnej zakonnej dizky docasné-
ho pridelenia zamestnanca, ako aj poruSenia poctu retazeni docasnych
prideleni zamestnanca je zanik pracovného pomeru zo zakona medzi
zamestnancom a agentirou do¢asného zamestnavania a vznik pracovné-
ho pomeru na neurcity ¢as medzi zamestnancom a uzivatel'skym zamest-
navatel'om. Ide o nevyvratitelni pravnu domnienku, takze ku zaniku
pracovného pomeru dojde priamo zo zakona, bez potreby pravneho tko-
nu ucastnikov pracovného pomeru, a sticasne priamo zo zakona do6jde ku
vzniku pracovného pomeru na neurcity ¢as zamestnanca k uzivatel'ské-
mu zamestnavatel'ovi. Podl'a nového pravneho stavu Zakonnik prace vy-
zaduje od uZzivatel'ského zamestnavatela, aby najneskér do piatich pra-
covnych dni odo diia vzniku pracovného pomeru vydal zamestnancovi
pisomné ozndmenie o jeho vzniku. Tymto spdsobom sa uZzivatel'sky za-
mestnavatel zo zakona stava zamestnavatelom zamestnanca so vSetkymi
pravami a povinnostami, aké voci zamestnancovi mal vysielajuci za-
mestnavatel pocas docasného vyslania zamestnanca. Pracovné podmien-
ky zamestnanca sa vtychto pripadoch spravuju primerane dohodou
o do¢asnom prideleni alebo pracovnou zmluvou. Nevylucuje sa, aby sa
zmluvné strany v zmysle § 54 Zakonnika prace dohodli na zmene obsahu
pracovného pomeru.

Zasada rovnakého zaobchadzania pri vykone doc¢asnej agentirnej
prace

Hlavnou myslienkou aj cielom smernice 2008/104/ES o doCasnej agen-
turnej praci, ako aj najnovsej pracovnopravnej Upravy Zakonnika prace,
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regulujicej docasnud agentdrnu pracu, je zdsada rovnakého zaobchadza-
nia, pokial ide o ,zakladné pracovné podmienky a podmienky zamestna-
nia“, aké platia pre zamestnancov uZivatel'ského zamestnavatel'a.

Zasada rovnakého zaobchadzania, tak, ako ju zakotvuje nova pracov-
nopravna uprava, je koncipovana kvalitativne odliSne ako zasada rovna-
kého zaobchadzania u zamestnancov pracujicich v pracovhom pomere
na urciti dobu, ako aj zamestnancov pracujicich na krats{ tyZdenny pra-
covny cas, pri ktorych zakonodarca vyzaduje, Ze tito zamestnanci sa ne-
smu zvyhodnit' ani obmedzit, a dodrZiavanie tejto zasady sa posudzuje
pomocou ,porovnatelného zamestnanca“ pracujiceho na Cas neurcity
alebo pracujiceho na plny pracovny uvazok. Na rozdiel od vyssSie uvede-
nych pripadov, smernica o doc¢asnej agentirnej praci vychadza zo zasady,
Ze by sa pracovné podmienky a podmienky zamestndvania docasnych
agentirnych zamestnancov mali porovnat s pracovnymi podmienkami
zamestnancov, ak by ich uzivatel'sky zamestnavatel priamo zamestnaval.
Napriek uvedenému zneniu smernice slovensky zakonodarca dodrziava-
nie zasady rovnakého zaobchddzania umoziuje overit porovnanim pra-
covnych podmienok docasnych agentirnych zamestnancov s porovna-
telnym zamestnancom u uzivatela. Podla Spravy Eurdpskej komisie
o uplatiiovani smernice 2008/104/ES z marca 2014 takto postupovali
viaceré ¢lenské staty Eurdopskej inie. Komisia piSe vo svojej sprave, Ze ,,...
bude skimat, ¢i takéto odvolavanie sa na porovnatelného zamestnanca
u uzivatel'ského zamestnavatel'a zabezpeci spravne uplatnovanie zasady
rovnakého zaobchadzania v praxi a ¢i nebude viest k uplatiiovaniu dis-
krimina¢nych postupov vo vztahu k docasne pridelenym agentiirnym
zamestnancom.“4

Na zdklade formulacie Zakonnika prace docasni agentirni zamest-
nanci nesmud byt znevyhodneni. To vyplyva priamo z § 58 ods.9 az 11
Zakonnika prace, podl'a ktorého pracovné podmienky a podmienky za-
mestnavania docasne pridelenych zamestnancov musia byt najmene;j
rovnako priaznivé ako u porovnatelného zamestnanca uzivatel'ského
zamestnavatel'a. Z vysSie uvedenej dikcie vyplyva, Ze docasni agentirni
zamestnanci mézu byt zvyhodneni v porovnani s kmenovymi zamest-
nancami uzivatel'ského zamestnavatela.

4 Sprdva Komisie Eurépskemu parlamentu, Rade, Eurépskemu hospoddrskemu a socidlnemu
vyboru a Vyboru regiénov o uplatriovani smernice 2008/104/ES o docasnej agentiirnej prd-
i [2014-03-21]. COM (2014) 176 final, bod 4.1.
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V aplikac¢nej praxi bude problém na strane uZivatel'ského zamestna-
vatel'a, ak urcita kvalita pracovnych podmienok jeho kmenovych zamest-
nancov vyplyva nielen zo zdkona, ale najma na zdklade kolektivnych
zmluv, z ktorych je uzivatel'sky zamestnavatel' povinny plnit svojim za-
mestnancom. Aj ked sa na docasne pridelenych zamestnancov priamo
nevztahuje Ucinnost uzavretej kolektivnej zmluvy, domnievame sa, Ze
dodrziavanie zdsady rovnakého zaobchddzania by malo byt aj vtomto
pripade primarne. Ide hlavne o socialne sluzby, ktoré uZzivatel'sky za-
mestnavatel' plni voc¢i svojim kmenlovym zamestnancom. Otdzkou pre
slovenského zakonodarcu je, ¢i nevyhnutnost dodrziavania zasady rov-
nakého zaobchadzania ho nebude inSpirovat k zmene zakona o kolektiv-
nom vyjednavani, ktorou by sa vyslovne zakotvila priama ucinnost ko-
lektivnej zmluvy uplatiiovanej u uzivatel'ského zamestnavatela v rozsahu
pracovnych podmienok apodmienok zamestndvania docasne pridele-
nych agentdrnych zamestnancov.

Slovensky Zakonnik prace nezakotvuje ani jednu vynimku zo zasady
rovnakého zaobchadzania, tak, ako mu to umoznuje smernica 2008/104/
ES v ¢lanku 5, okrem tej, ktora je zakotvena v § 58 ods. 7 Zakonnika pra-
ce, podl'a ktorého uZivatel'sky zamestnavatel' nie je povinny k rovno-
pravnemu poskytovaniu sluzieb agentirnym zamestnancom, ak existuje
pre takyto postup objektivny dévod.

Agentira do¢asného zamestnavania - exkluzivny zamestnavatel?

Jednym z cielov smernice 2008/104/ES o docasnej agentirnej praci je
zasada rovnakého zaobchddzania a uznanie agentir doc¢asného zamest-
navania za zamestnavatel'ov.

Pokial ide o zasadu rovnakého zaobchadzania so zamestnancami vy-
konavajlcimi do¢asni agentiirnu pracu, treba upozornit, Ze sa tato zasa-
da nevztahuje na cely obsah pracovného pomeru, ale len na ,,... zakladné
pracovné podmienky a podmienky zamestnavania,“ aké by sa mali uplat-
novat, ak by zamestnancov uzivatel'sky podnik priamo zamestnaval for-
mou pracovného pomeru. Zakladné pracovné podmienky a podmienky
zamestnavania vymedzuje ¢lanok 3 ods. 1 pism. f) smernice o docasnej
agenturnej praci, tak, ako aj samotny Zakonnik prace. Tento pojem sa
vSak podla zistovania Eurépskej komisie nevykonava rovnako vo vset-
kych clenskych Statoch, preto Komisia vo svojej sprave z marca 2014
konstatuje, Ze ... zabezpedi spravne vykonavanie pojmu ,zdkladné pra-
covné podmienky a podmienky zamestnavania““ vo vsetkych ¢lenskych
statoch. Podl'a Komisie ide o povinny zoznam zakladnych pracovnych
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podmienok a podmienok zamestnavania, tak, ako ich zakotvuje smernica
2008/104/ES o docasnej agentirnej praci.

Prave fakt, Ze pojem ,zdkladné pracovné podmienky a podmienky
zamestnavania“ nezahrnuje cely obsah pracovného pomeru, sim osebe
brani naplnit v praxi do plnosti nielen zasadu rovnakého zaobchadzania,
ako je vprave Eurdpskej unie vSeobecne ponimang, ale aj dalsi ciel
smernice, ktorym je uznanie agentir doCasného zamestnavania za za-
mestnavatel'ov. Je nepochybné, Ze Standardného zamestnavatel'a viaze vo
vztahu k zamestnancom cely obsah pracovného pomeru, nielen jeho cast
v Zakonniku prace, ale aj v citovanej smernici nazvana ,zakladné pracov-
né podmienky apodmienky zamestnavania.“ Okrem iného, skutocné
uznanie agentdr do¢asného zamestnavania za zamestnavatel'ov by nevy-
hnutne muselo mat’ také pravne nasledky, Ze tak ,pravy” zamestnavatel’
ako aj agentira doc¢asného zamestnavania su viazani nielen pravami, ale
aj povinnostami ¢i obmedzeniami v§eobecnych ustanoveni o pracovnom
pomere, akym je napriklad pracovny pomer na urciti dobu. Smernica
1999/70/ES o pracovnom pomere na urciti dobu kladie vel'mi vyrazné
obmedzenia ohl'adom mozZnosti retazenia pracovnych zmliv na urcitd
dobu. Ak je agentira doc¢asného zamestnavania zamestnavatel'om (Co je
jeden zo zakladnych cielov smernice o doCasnej agentirnej praci a o vy-
plyva aj zo zadkona o sluzbach zamestnanosti), preco by sa na fiu nemali
vztahovat obmedzenia opakovanych pracovnych zmliv na urcita dobu,
aké vyplyvaju nielen z vyssSie uvedenej smernice, ale aj z ustanovenia
§ 48 Zakonnika prace? Podl'a pravneho stavu de lege lata opak je prav-
dou. Ustanovenie § 48 ods. 9 Zakonnika prace vyslovne zakotvuje, Ze sa
uvedené obmedzenia pracovného pomeru na urciti dobu nevztahuju na
docasnu agentdrnu pracu. Obdobne je ladené jedno z rozhodnuti Sidne-
ho dvora Eurépskej tnie v pravnej veci de la Rocca. Tymto spésobom
pravny stav de lege lata urobil z agentir do¢asného zamestnavania ,ex-
Kluzivnych“ zamestnavatel'ov, ktori nie si pravne do takej miery viazani

7

povinnostami vo¢i zamestnancom ako tzv. ,pravi“ zamestnavatelia.

Aj to je dovod, preco by sa doCasna agentirna praca mala zo strany
slovenského zakonodarcu dostat opat do pozornosti, pretoZe medzica-
som uskutoCnené legislativne zmeny nezabraiuju v aplikacnej praxi zne-
uzivaniu docasnej agentirnej prace. Porusuje sa tym nasledne zasada
rovnakého zaobchadzania medzi samotnymi zamestnavatel'mi a nevytva-
raju sa pre nich rovnaké vychodiskové predpoklady pre vol'nt hospodar-
sku sutaz. Agentiry docasného zamestndvania aj podla najnovsieho
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pravneho stavuy, pravne uc¢inného od 1. marca 2015, majd ,,navrch“ v po-
rovnani s ostatnymi zamestnavatel'mi.

V zavere vSak treba tieZ povedat, Ze nielen nova pracovnopravna
uprava docasného agenturneho zamestnavania v Zakonniku prace, ale aj
Uprava smernice Eur6pskej unie 104/2008 umoznuje uZzivatel'skému
zamestnavatel'ovi nedodrzovat zasadu rovnakého zaobchadzania v po-
rovnani so svojimi kmenlovymi zamestnancami, ak dodrZaniu zasady
rovnakého zaobchddzania brania objektivne dévody. Aj ked Zakonnik
prace ani iny pracovnopravny predpis nekonkretizuje, o treba chapat
pod dikciou ,objektivne dévody“, v praxi pojde hlavne o nadstandardné
benefity, ktoré poskytuje uzivatel'sky zamestnavatel' svojim kmenovym
zamestnancom v zaujme ich dlhodobého udrzania a stability pracovno-
pravnych vztahov. V pripade kolizie by vSak uZivatel'sky zamestnavatel
bol povinny preukazat, Ze uvedeny druh socialnych sluZieb slizi ako od-
mena pre udrzanie perspektivnych a lojalnych zamestnancov. Aj ked’ na-
priklad uzivatel'sky zamestnavatel’ ma v zmysle Zakonnika prace povin-
nost zabezpecit doCasnym agentirnym zamestnancom aj pristup k so-
cidlnym sluzbam, naklady, ktoré mu vzniknu ztohto pravneho tituly,
v kone¢nom désledku znaSa agentira docasného zamestnavania, ktora
zamestnanca vyslala na vykon docasnej agentirnej prace.

Spoloc¢na a nerozdielna zodpovednost uzivatel'ského
zamestnavatel'a za vyplatenie porovnatel'nej mzdy

Ciel'om spoloc¢nej a nerozdielnej zodpovednosti uZivatel'ského zamestna-
vatel'a je aktivne zaangaZovanie sa uzivatel'ského zamestnavatela na pl-
neni povinnosti agentiry docasného zamestnavania. KedZe Zakonnik
prace, suladne so smernicou 2008/104/ES, vyzaduje dodrziavanie zasa-
dy rovnakého zaobchadzania pri kvalite pracovnych podmienok docasne
pridelenych zamestnancov spodmienkami kmenovych zamestnancov
uzivatel'ského zamestnavatel’a, preto ak ned6jde k poskytnutiu mzdy do-
Casne pridelenému zamestnancovi podl'a Zakonnika prace najmenej rov-
nako priaznivej, aka patri porovnatelnému zamestnancovi uzivatel'ského
zamestnavatel'a, mzdu alebo rozdiel mzdy, respektive nahradu mzdy (ak
bola vyplatena niz$ia mzda ako porovnatel'nd mzda kmenového zamest-
nanca) je povinny zaplatit uzivatel'sky zamestnavatel. Rovnaku povin-
nost ma uzivatel'sky zamestnavatel' v pripadoch, ak je k uzivatel'skému
zamestnavatel'ovi doc¢asne vyslany zamestnanec z izemia ¢lenského Sta-
tu na uzemie Slovenskej republiky. Na uZivatel'ského zamestnavatela
prechadza aj povinnost vykonat pripadné zrazky zo mzdy podla § 131
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Zakonnika prace, ktoru vyplatil v rdmci svojej spoluzodpovednosti za ne-
vyplatenie mzdy zo strany vysielajiceho zamestnavatel'a alebo agentiry
docasného zamestnavania.

Z existujuceho pravneho stavu vyplyva, Ze okrem rovnako priazni-
vych podmienok to mézu byt aj viac priaznivé podmienky docasnych
agentirnych zamestnancov, ¢o zakladd do budicnosti nové nerovnosti
medzi zamestnancami, ale aj medzi samotnymi zamestnavatel'mi z hl'adi-
ska rozsahu nakladov na pokrytie doCasnej agentirnej prace.

Zamestnavatel, na rozdiel od agentiry docasného zamestnavania, je
opravneny dohodnut s uzivatel'skym zamestnavatel'om docasné pridele-
nie zamestnancov najskor po troch mesiacoch odo diia vzniku pracovné-
ho pomeru. Na rozdiel od agentiry doc¢asného zamestnavania dohodu
o do¢asnom prideleni zamestnancov je vysielajici zamestnavatel oprav-
neny uzatvorit' len za predpokladu, ak na jeho strane existuji objektivne
prevadzkové dovody. Ide o zdkonné obmedzenie, ktoré neplati pre agen-
tury docasného zamestnavania. Tretim pripadom rozdielneho zaobcha-
dzania, v zavislosti od toho, ¢i si zamestnanci zamestnancami agentiry
docasného zamestnavania alebo sd zamestnancami iného zamestnavate-
I'a nez je agenttira do¢asného zamestnavania, je novokoncipovany vypo-
vedny dévod v zmysle § 63 ods. 1 pism. b), podl'a ktorého len agentura
docasného zamestnavania moze dat’ zamestnancovi vypoved pre nadby-
to¢nost vzhl'adom na skoncenie docasného pridelenia zamestnanca pred
uplynutim doby, na ktoru sa dohodlo.

ZaloZenie pracovného pomeru

Pracovny pomer sa zakladd pisomnou pracovnou zmluvou medzi za-
mestnavatelom a zamestnancom, ak tento zakon neustanovuje inak. Jed-
no pisomné vyhotovenie pracovnej zmluvy je zamestnavatel povinny vy-
dat zamestnancovi.

ZaloZenie pracovného pomeru pracovnou zmluvou bolo do 1. marca
2015 vylucnym spdsobom zaloZenia pracovného pomeru. Podl'a nového
pravneho stavu pracovny pomer mdze okrem pracovnej zmluvy vzniknut
aj inak, ato priamo zo zakona, napriklad podla § 58 ods. 7 Zakonnika
prace, podl'a ktorého ak je zamestnanec docasne prideleny v rozpore
s § 58 ods. 6 Zakonnika prace zanika pracovny pomer medzi zamestnan-
com azamestnavatelom alebo agentirou docasného zamestnavania
a vznika pracovny pomer na neurcity ¢as medzi zamestnancom a uZziva-
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tel'skym zamestnavatelom. Pracovny pomer tymto spdésobom vznika
priamo zo zakona.

Novy vypovedny dévod zamestnavatel'a pre nadbytoc¢nost
zamestnanca

Ostatna novela Zakonnika prace rozsiruje okruh vypovednych dovodov
podla § 63 ods. 1 pism. b) Zakonnika prace, na zaklade ktorého je agen-
tura docasného zamestnavania opravnena dat zamestnancovi vypoved,
ak sa stane nadbytotnym vzhl'adom na skoncenie docasného pridelenia
pred uplynutim doby, na ktord sa dohodlo.

Novy vypovedny dovod umoZiuje skoncit so zamestnancom pracov-
ny pomer z dovodu nadbytocnosti vylu¢ne zo strany agentiry do¢asného
zamestnavania, ak v priebehu docasného vyslania zamestnanca vzniknua
problémy, pre ktoré sa stane zamestnanec nadbyto¢nym vzhl'adom na
skoncenie docasného pridelenia este pred uplynutim doby, na ktoru sa
dohodlo. Tym nie st dotknuté iné dovody skoncenia pracovného pomeru
podla § 63 ods. 1 Zadkonnika prace ani iné sposoby skoncenia pracovného
pomeru (napriklad skoncenie pracovného pomeru dohodou). Domnie-
vame sa, Ze aj tymto krokom zakonodarca podstatnym sposobom v ne-
prospech zamestnancov a v prospech agentir docasného zamestnavania
iSiel nad ramec zasady rovnakého zaobchadzania medzi zamestnavatel-
mi a vytvoril tym nerovnaké vychodiskové predpoklady pre vol'nu hos-
podarsku sditaz zamestnavatel'ov, a to v situdcii, ked’ prevazna vacsSina
Clenskych statov Eurdpskej tinie zakotvuje rézne druhy pravnych obme-
dzeni smerujlcich osobitne proti zneuZivaniu agentirnej prace v ne-
prospech Standardnych pracovnych pomerov.

Vynimka z ponukovej povinnosti len pre agentiry docasného
zamestnavania

Podl'a nového pravneho stavu plati vinimka z ponukovej povinnosti pred
uplatnenim vypovede zo strany agentiry docasného zamestnavania.
Vzhl'adom na povahu agentiry docasného zamestnavania predmetom
¢innosti ktorej je zamestnavanie zamestnancov pre ucely docasného za-
mestnavania, ponukovd povinnost pred vypoved'ou zamestnavatela by
agentura docasného zamestnavania nemohla zrealizovat v stlade so vse-
obecnou zdkonnou poziadavkou, aka plati pre inych zamestnavatel'ov.
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Stravovanie zamestnancov

Podla § 152 Zakonnika prace zamestnavatel je povinny zabezpecovat
zamestnancom vo vSetkych zmenach stravovanie zodpovedajlce zasa-
dam spravnej vyzivy priamo na pracoviskach alebo vich blizkosti. Tuto
povinnost ma aj zamestnavatel alebo agentira docasného zamestnava-
nia voc¢i doCasne pridelenému zamestnancovi.

Podl'a pravneho stavu de lege lata opravnenym subjektom poskyto-
vania stravovania je aj docasne prideleny zamestnanec a povinnym sub-
jektom je uzivatel'sky zamestnavatel alebo agenttira do¢asného zamest-
navania.

Evidencia prace docasne prideleného zamestnanca

Pocas docCasného pridelenia sa evidencia doCasne pridelenych zamest-
nancov vedie v mieste vykonu prace docasného pridelenia zamestnanca.
Porusenie tejto povinnosti je porusenim pracovnopravnych predpisov,
s moznostami finan¢ného postihu zo strany inSpekcie prace v podobe
pokut.

Zanik pracovného pomeru zo zakona

V pripade, ak agentira doc¢asného zamestnavania nedodrzi zdkonom za-
kotveny maximalny pocet retazeni pracovnych zmldav (okrem prvej pra-
covnej zmluvy najviac d’alsich pat pracovnych zmluv), zo zdkona zanika
pracovny pomer k agentire docasného zamestnavania a agentirnemu
zamestnancovi vznika pracovny pomer k uzivatel'skému zamestnavate-
l'ovi. Ide o novy spésob zaniku pracovného pomeru, na rozdiel od skon-
Cenia pracovného pomeru na zaklade pravneho tkonu. Proti tomuto spo-
sobu skoncenia pracovného pomeru nie s moZné spory o neplatné
skoncenie pracovného pomeru podla Zakonnika prace. Pravny model
neplatnosti skonéenia pracovného pomeru, ktory sa zo strany ucastnikov
pracovného pomeru uplatiiuje na stude, sa vztahuje len na skoncenie pra-
covného pomeru na zaklade pravneho tukonu.

Dohoda o skonéeni pracovného pomeru

Dohodu o skonéeni pracovného pomeru zamestnavatel a zamestnanec
uzatvaraju pisomne. V dohode musia byt uvedené dévody skoncenia pra-
covného pomeru, ak to zamestnanec pozaduje alebo ak sa pracovny po-
mer skonc¢il dohodou z dévodov uvedenych v § 63 ods. 1 pism. a) aZ c).
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Moznosti d'alSieho kultivovania vykonu docasnej agentiirnej prace
podl'a smernice 2008/104/ES

Novela Zakonnika prace, pravne uc¢inna od 1. marca 2015, celkom jedno-
znacne ukazala, Ze Slovenska republika ma este dost’ d'aleko k optimalne;j
uprave docasnej agentirnej prace. Vel'ké rezervy v tejto optimalizacii su
najmi v moznostiach legislativneho obmedzenia zneuzivania docasnej
agenturnej prace, pre ktoré uz smernica vytvara relativne Siroky pravny
priestor, ale slovensky zdkonodarca zrejme nechcel zdmerne vyuzit tieto
moznosti, aj napriek tomu, Ze eliminacia docasnej agentirnej prace je
v Zivotnom zaujme samotnych docasnych agentirnych zamestnancov.

VynimKky z pésobnosti smernice o doc¢asnej agentiirnej prdci

Podl'a ¢lanku 1 ods. 3 citovanej smernice moZu c¢lenské Staty z rozsahu
pOsobnosti smernice vynat verejné programy odborného vzdelavania
a pripravy, integracné a rekvalifikacné programy podporované z verej-
nych zdrojov. Ako vo svojej ostatnej sprave o uplatiiovani predmetne;j
smernice konstatuje Eurdpska komisia, len Cyprus, Dansko, irsko, Ma-
d’arsko, Malta, Rakiisko a Svédsko uplatiiuji takéto vyltiéenie.5 Ako z vys-
Sie uvedeného vyplyva, Slovenska republika nevyuZzila moZnost uplatne-
nia vynimky z pésobnosti smernice o do¢asnej agentirnej praci. Preto sa
ustanovenia o docCasnej agentirnej praci vztahuju aj na zamestnavatel-
ské subjekty vykonavajuce napriklad rekvalifikacné programy financo-
vané zverejnych zdrojov, Co predstavuje osobitné pravne rizikd ne-
opravneného Cerpania verejnych zdrojov uréenych na odborné vzdelava-
nie a rekvalifika¢né programy. V praxi to otvara priestor pre zneuZivanie
docasnej agentirnej prace eSte vacSieho rozsahu, dotovanej z verejnych
zdrojov.

VynimKky zo zdasady rovnakého zaobchddzania podl'a smernice
2008/104/ES

Smernica umoziiuje ¢lenskym Statom uplatiiovat za urcitych podmienok
vynimky zo zasady rovnakého zaobchadzania.

Na druhej strane, uzZ zo samotného obsahu smernice treba jedno-
znacne vyvodit, Ze smernica oproti doterajSiemu pravnemu stavu brani
Clenskym Statom klast pravne a iné prekazky v rozvoji agentdrnej prace.

5 Sprdva Komisie Eurépskemu parlamentu, Rade, Eurépskemu hospoddrskemu a socidlnemu
vyboru a Vyboru regiénov o uplatiiovani smernice 2008/104/ES o docasnej agentiirnej prd-
¢i [2014-03-21]. COM (2014) 176 final, s. 4.
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Podla ¢lanku 4 smernice 2008/104/ES zdkazy alebo obmedzenia docas-
nej agentuirnej prace moézu byt odévodnené len vSeobecnym zaujmom
v suvislosti s ochranou doc¢asnych agentirnych zamestnancov, poZiadav-
kami bezpecnosti a ochrany zdravia pri praci alebo potrebou zabezpece-
nia riadneho fungovania trhu a predchddzania zneuZzivaniu agentirnej
prace.

Vynimka ustanovend v ¢lanku 5 ods. 2

V zmysle vyssie uvedeného ¢lanku Clenské Staty su opravnené po konzul-
taciach so socialnymi partnermi stanovit vynimku zo zasady rovnakého
zaobchadzania, pokial ide o mzdu voci do¢asnym agentirnym zamest-
nancom, ktori maju s agentiirou uzatvorend pracovnd zmluvu na neurci-
ty Cas, ak im agentdra vyplaca mzdu aj v ¢ase medzi docasnymi pridele-
niami. Uvedena vynimka sa nevztahuje na zamestnancov s pracovnym
pomerom na urcitd dobu. Tato vynimku podl'a spravy Eurépskej komisie
uplatnili [rsko, Mad’arsko, Malta, Spojené kralovstvo a Svédsko.é Sloven-
ska republika ju neuplatnila.

Vynimka ustanovend v ¢lanku 5 ods. 3 smernice

Podla ¢lanku 5 ods. 3 smernice ¢lenské staty mozZu po dohode so social-
nymi partnermi umoznit ponechanie a uzatvorenie kolektivnych zmliuv
o zadkladnych podmienkach a podmienkach zamestnania odlisnych od za-
sady rovnakého zaobchadzania za predpokladu, Ze sa dodrzi vSeobecna
ochrana agentirnych zamestnancov. Desat’ ¢lenskych Statov Eurdpskej
Unie uplatnilo vo svojom zakonodarstve tito vynimku pri regulacii kolek-
tivnych zmluv.? Slovenska republika si neuplatnila tito vynimku.

Vynimka zo zdsady rovnakého zaobchddzania podl'a ¢lanku 5 ods. 4

Podl'a ¢lanku 5 ods. 4 smernice o doCasnej agenttrnej praci clenské Staty
Eurépskej unie, v ktorych neexistuje Ziadny postup na vyhlasenie vse-
obecnej uplatnitel'nosti kolektivnych zmliv ani Ziadny postup na rozsi-
renie platnosti ich ustanoveni na vsSetky podobné podniky v danom od-
vetvi alebo zemepisnej oblasti, sa méZu po dohode so socidlnymi part-

o

Sprdva Komisie Eurépskemu parlamentu, Rade, Eurépskemu hospoddrskemu a socidlnemu
vyboru a Vyboru regionov o uplatriovani smernice 2008/104/ES o docasnej agentiirnej prd-
ci [2014-03-21]. COM (2014) 176 final, s. 7.
Sprdva Komisie Eurépskemu parlamentu, Rade, Eurépskemu hospoddrskemu a socidlnemu
vyboru a Vyboru regiénov o uplatriovani smernice 2008/104/ES o docasnej agentiirnej prd-
i [2014-03-21]. COM (2014) 176 final, s. 8.
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nermi rozhodnut o odchyleni sa od zdsady rovnakého zaobchadzania,
pokial’ ide o zdkladné pracovné podmienky a podmienky zamestnavania
docasnych agentirnych zamestnancov za predpokladu, Ze sa tymto za-
mestnancom poskytne primerana uroven ochrany. Uvedenu vynimku
uplatnili Spojené kralovstvo a Malta. Slovenska republika neuplatnila
uvedent vynimku okrem iného aj z dévodu, Ze nespiiia pravne podmien-
ky pre jej uplatnenie.

Okrem vysSie uvedenych vynimiek smernica o docasnej agentirnej
praci v ¢lanku 4 zakotvuje zdkazy a obmedzenia vyuZzivania agentirnej
prace, ktoré st odévodnené len vSeobecnym zaujmom v suvislosti:

s ochranou docasnych agenturnych zamestnancov,

s poZziadavkami zdravia a bezpec¢nosti pri praci,

s potrebou zabezpecit riadne fungovanie trhu prace,

s potrebou zabezpecit predchadzanie zneuZzivaniu docasnej agentir-
nej prace.

-+

Uvedeny c¢lanok 4 je zavazny pre vSetky Clenské staty, aj ked nejde
o taxativny vypocet dévodov. MoZe ist' aj o iny dovod obmedzenia vyko-
nu docasného agentirneho zamestnania, ak je to vo vSeobecnom zaujme.
KaZdy clensky Stat moZe vo svojom vndtornom zakonodarstve rozhod-
nut o spésobe vykonania tohto ustanovenia. Na vykonanie tohto ¢lanku
nie je ustanoveny ziadny ¢asovy limit.

Prevazna vacsina clenskych Statov Eurdpskej unie prijala niektoré
z vysSie uvedenych obmedzeni odévodnenych vSeobecnym zaujmom.

Popri Slovensku a pobaltskych Statoch len Dansko neprijalo pravne
obmedzenia vykonu docasnej agentirnej prace, okrem zakazu docasnej
agenturnej prace pre Stvrtu rizikovd pracovnu kategériu zamestnancov.
Vacsina clenskych statov prijala podstatne SirSie obmedzenia v zaujme
bezpecnosti a ochrany zdravia pri praci alebo z dévodu zneuzivania do-
Casnej agentirnej prace na ukor Standardnych pracovnych pomerov.
Niektoré clenské staty zakotvuju vyslovne zoznam dévodov, pri existen-
cii ktorych je mozné pouzit doCasnu agenturnu pracu (Francuzsko, Pol-
sko a Taliansko). Niektoré ¢lenské Staty priamo v zakone obmedzuju po-
¢et do¢asnych agentirnych zamestnancov (Belgicko, Taliansko, Svédsko).
Dovod zneuzivania docasnej agentirnej prace vyuzilo osem clenskych
statov (Nemecko, Ceska republika, Belgicko, Bulharsko, Pol'sko, Svédsko,
Grécko, Taliansko).
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Dovod ochraniovat Standardné trvalé zamestnanie zakotvuje Belgic-
ko, Francuzsko, Grécko, Pol'sko. Kvoty uplatituje Rakisko (najviac 10 %
v oblasti zdravotnictva).

Pokial' ide o obmedzenia azakazy vyuzivania docasnej agentirnej
prace, podla stanoviska Eurdpskej komisie uvedené opatrenia mozno
v zdkonodarstve ¢lenskych Statov uplatnit’ aj kumulativne, za predpokla-
du, Ze je to odévodnené v§eobecnym zaujmom.

V oblasti docasného agentirneho zamestnavania ndm zatial' chyba
potrebna judikatira Stiidneho dvora Eurépskej tinie. Preto sme s netrpez-
livostou ocakavali rozhodnutie Sidneho dvora Eur6pskej inie v pravne;j
veci C-533/13 (AKT) z roku 2013, ktorym sa mal Sidny dvor zdsadnym
spoésobom vyjadrit k otdzke docasnej agentdrnej prace, jej mieste vo
vztahu k plnému pracovnému dvazku a moZnostiam c¢lenskych Statov aj
razantnej$Sim spésobom ako robi Slovenska republika postavit sa proti
zneuzivaniu docasnej agentirnej prace v neprospech zamestnancov.
Rozhodnutie Sidneho dvora Eurépskej unie bolo prijaté dita 17. marca
2015 av podstate z podstatnej obsahovej casti kopiruje navrh general-
neho advokata v tejto pravnej veci, zverejneny v novembri 2014.

Docasna agentirna praca a judikatira Sidneho dvora Eurdpskej
Unie

Ako vyplyva zo zverejneného Rozhodnutia Stidneho dvora Eurdpskej
Unie, suladného sobsahom stanoviska generalneho advokata v tejto
pravnej veci M. Szpunara, predneseného dita 20. novembra 2014, pravna
uprava clenského Stadtu Eurdpskej unie regulujiica docasné agenttrne
zamestnanie je opravnena zabranit tomu, aby prace, pre ktoré su typické
stale pracovné pomery, neboli bez riadneho dévodu zverované agentu-
ram docasného zamestnavania, ¢im by mohli zarucit, Ze vyuzivanie do-
Casného agentirneho zamestnania nebude viest ku strate pracovnych
miest u uzivatel'ského zamestnavatel'a.

Docasné agentirne zamestnavanie by nemalo byt vyuzivané ako na-
hrada trvalych pracovnych pomerov. Z definicii uvedenych v ¢lanku 3
smernice 2008/104 d'alej vyplyva, Ze agentiirne zamestnavanie predpo-
klada vztahy trvajice na prechodny c¢as. UZ z definicii uvedenych v ¢lan-
ku 3 smernice mozno vyvodit, Ze tato forma prace nie je vhodna za vSet-
kych okolnosti, najma vtedy, pokial je potreba pracovnych sil trvala. Aj
z dévodu, Ze samotna smernica nedefinuje doCasné agenttiirne zamestna-
nie, nema za ciel ani vyslovne a konkrétne formulovat pripady, ktoré od-
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O0vodnuju vyuZivanie tejto formy prace. Tym, Ze Unijny zdkonodarca sa
rozhodol nedefinovat pripady odévodnujtce vyuzivanie do¢asného agen-
turneho zamestnania, ¢lenskym Statom poskytol v tomto ohl'ade znacny
priestor pre vol'né uvazenie.

Clensky $tat moZe ustanovit, bez toho, aby prekracoval medze svojej
vol'nej Uvahy, Ze vyuZivanie docasného agentirneho zamestnavania je
dovolené za podmienok, ktoré su v stlade s do¢asnou povahou tejto for-
my prace, ¢im sa rozumie, Ze agentirne zamestnavanie nesmie posko-
dzovat priame zamestnavanie v pracovnom pomere. Za odévodnené pre-
to mozno povazovat obmedzenie vyuzivania tejto formy prace na pokry-
tie potreby vysokého pracovného zatazenia alebo inej prace, ktoré su ca-
sovo alebo svojou povahou obmedzené aktoré z dévodu naliehavosti,
obmedzeného trvania, odbornych znalosti, pouZivania $pecidlnych na-
strojov alebo z inych podobnych dévodov nemézu byt uskutofnené zo
strany vlastnych zamestnancov.

AKk kolektivna zmluva zakazuje zamestnavatel'ovi ,,dlhodobé“ pride-
lovanie zamestnancov agentirami doCasného zamestnavania popri
vlastnych zamestnancoch, sleduje podl'a generalneho advokata legitimny
ciel, ktory ma obmedzit' zneuZivanie tykajlice sa vyuZivania tejto formy
prace. Dlhodobé udrZovanie agentirnych pracovnych pomerov, ktoré by
z hl'adiska svojej povahy mali zostat docCasné, vSak mozZe nasvedcovat
o existencii zneuzivania tejto formy prace.

Preto pracovnopravna uprava, ktora zakazuje dlhodobé pridel'ovanie
agentirnych zamestnancov vedla vlastnych zamestnancov podniku, je
oddvodnena na zadklade vSeobecného zaujmu, ktory sa tyka nutnosti za-
bezpecit nalezité fungovanie trhu prace a zabranit jeho zneuzivaniu.8

Clanok 4 ods.1 smernice 2004/104 nebrani takej vnutro$tatnej
uprave, ktora obmedzuje vyuzivanie agentiirneho zamestnavania na pra-
ce, ktoré sui docasné a ktoré z objektivnych dovodov nemédzu byt usku-
to¢niované zamestnancami zamestnanymi priamo podnikom na uskutoc¢-
novanie prac, ktoré su totoZné s pracami zamestnancov, ktoré vykonava-
ju zamestnanci dlhodobo. Podl'a bodu 31 rozhodnutia Sidneho dvora Eu-
ropskej unie C-533/2013 (AKT) ¢lanok 4 ods. 1 smernice 2008/104/ES
sa musi vo svojom kontexte chapat tak, Ze vymedzuje ramec, v ktorom
ma prebiehat legislativna ¢innost' ¢lenskych statov Eur6pskej inie v ob-
lasti zakazov alebo obmedzeni tykajtcich sa vyuZzitia docasnych agentur-

8 Stanoviska generdlneho advokdta vo veci C-533/13 (AKT), bod 124.
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nych zamestnancov, a nema sa tento ¢lanok vykladat tak, Ze stanovuje
povinnost ¢lenskych Statov prijat konkrétnu pravnu dpravu takychto za-
kazov ¢i obmedzeni. V zavere citovaného rozhodnutia Stidny dvor Eurép-
skej unie deklaruje, Ze ¢lanok 4 ods. 1 smernice 2008/104/ES neuklada
vnutrostatnym sudom neuplatnovat akékol'vek zakazy alebo obmedzenia
agenturnej prace zo strany vnutrostatneho prava, ktoré nie su odovod-
nené dovodmi vSeobecného zaujmu v zmysle ¢lanku 4 ods. 1 smernice.
Z uvedeného zaveru rozhodnutia Siidneho dvora Eurdpskej tnie je zrej-
mé, Ze ak aj ¢lensky Stat prijme urcité zakazy alebo obmedzenia vyuZziva-
nia doCasnej agenturnej prace, vnutrostatnym sidom z uvedeného ¢lan-
ku nevyplyva povinnost neuplatiovat tieto zakazy alebo obmedzenia
docasnej agentirnej prace. Sudny dvor Eurdpskej tnie v uvedenom roz-
hodnuti takymto spésobom rozhodol v skutkovom stave v pravnej veci
AKT, podla ktorého Zalovany zamestnavatel porusil kolektivnu zmluvu
tym, Ze dlhodobo a nepretrzite vyuzival na plnenie rovnakych uloh, aké
plnia vlastni zamestnanci, aj do¢asnych agentirnych zamestnancov, ¢o
podla predmetnej Kkolektivnej zmluvy predstavuje nekalé vyuZzivanie
pracovnej sily. Docasni agentirni zamestnanci vykonavali beznu ¢innost
podniku popri jeho stalych zamestnancoch, hoci nedisponovali osobit-
nymi odbornymi znalostami.

Zaver

Aj novou pracovnopravnou upravou docasnej agentirnej prace Sloven-
ska republika i nad’alej patri k najliberalnej$im pracovnopravnym upra-
vam docasnej agentirnej prace v celej Eurépskej inii.

Aj po ostatnej novele Zakonnika prace, ktora podstatnym spdsobom
zmenila a sprisnila vykon docasnej agentirnej prace, mozno celkom jed-
noznacne konstatovat, Ze pracovnopravna uprava tohto problému v plnej
miere nespliia ciele a i¢el smernice o do¢asnej agentiirnej praci.

Eurépska legislativa v podobe smernice 2008/104/ES o docasnej
agentuirnej praci sice pripuista rézne obmedzenia tejto prace vo forme
vynimiek zo zasady rovnakého zaobchadzania, Slovenska republika vsak
na rozdiel od vacsiny clenskych Statov Eurdpskej unie zakotvuje jediny
zakaz vykonu docCasnej agentirnej prace v pripade rizikovej prace Stvrtej
pracovnej kategorie. To je prili§ slabad pravna ochrana zamestnancov pri
vykone docasnej agentirnej prace.

Zo smernice o doCasnej agentirnej praci vyplyva, Ze agentiry docas-
ného zamestnavania, ktoré vysielaju svojich zamestnancov do uzivatel-
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skych podnikov zaloZenych v inom ¢lenskom State, st povinné sa spravo-
vat aj smernicou 96/71/ES o doc¢asnom vyslani pracovnikov a povinne
uplatilovat’ na nich minimalne zdkonom ustanovené prava, ktoré platia
v hostitel'skom sState. Aj samotnym ucelom smernice 2008/104/ES
o agenturnej praci je zostuladenie podmienok pre docasné vysielanie za-
mestnancov na narodnej Urovni s vysielanim zamestnancov na nadna-
rodnej Urovni.

Resumé

Docasna agentlrna praca sa v sucasnosti na uzemi Slovenskej republiky
Siroko vyuZiva v neprospech zamestnancov. Aj ked novelou Zakonnika
prace, pravne dc¢innou od 1.marca 2015, doSlo k sprisneniu pravnych
podmienok vykonu docasnej agenttirnej prace, v porovnani so smernicou
2000/104/ES o docasnej agentirnej praci Slovenska republika ani zd'a-
leka nevycCerpala moznosti pravnej regulacie tejto formy prace, ktoré by
boli viac prospesné aj pre docasnych agenturnych zamestnancov. Sloven-
ska republika patri aj po ostatnej novele Zakonnika prace ku krajindm
s najvys$sim poctom agentir docasného zamestnavania na pocet obyvate-
l'ov.

Z celého komplexu moZnych obmedzeni docCasnej agentirnej prace
smerujucich proti jej zneuzivaniu v neprospech stalych pracovnych po-
merov Slovenska republika vyuzila len malo. Novy pravny stav uz neu-
moZiuje do¢asnu agentirnu pracu vo vztahu k Stvrtej pracovnej kategé-
rii zamestnancov podla zdkona ¢.355/2007 Z.z. o ochrane, podpore
arozvoji verejného zdravia zddévodu ochrany zdravia zamestnancov,
s ohl'adom na rizik3, ktoré vznikaju pri vykone takejto prace.

Sprisnenie doterajSieho pravneho stavu vykonu docasnej agenttirnej
prace spociva aj v tom, Ze podl'a nového pravneho stavu Zakonnik prace
vyslovne zakazuje, aby uzivatel'sky zamestnavatel, ku ktorému bol za-
mestnanec docasne prideleny, ho docasne pridelil k dalSiemu (inému)
uzivatel'skému zamestnavatel ovi.

Aj po sprisneniach uskuto¢nenych poslednou novelou Zakonnika
prace agentury doCasného zamestnavania stale patria na Gzemi Sloven-
skej republiky k exkluzivnym zamestnavatel'om, na ktorych neplatia tie
isté povinnosti ako na Standardnych zamestnavatel'ov. Domnievame sa,
Ze v tomto smere sa aj v dosledku samotného znenia smernice nedarf pl-
nit' jeden zjej zdkladnych cielov - zrovnopravnit agentiry docasného
zamestnavania s ostatnymi zamestnavatel'mi.
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Do najblizSej budicnosti by bolo potrebné zakotvit d'alSie pravne
mantinely vykonu agentirnej prace aj v stulade so smernicou o agentur-
nej praci, napriklad v podobe sprisnenia poZiadaviek na udelovanie li-
cencii, pripadne urcenia maximalneho poctu agentirnych zamestnancov
alebo vylicenia moZznosti agentirnej prace pri niektorych druhoch prac,
predovsetkym z dovodu bezpecnosti a ochrany zdravia zamestnancov pri
praci.
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Tenancy Law in Slovakia:
Housing Situation, Economic Urban and
Social Factors of Housing!

Monika Jurcova
Jozef Stefanko

Abstract: Tenancy law has been deeply rooted in the national housing pol-
icy. This policy and the ability of the state to address the housing needs of
its inhabitants strongly influences the overall satisfaction of the citizens.
The complicated historical, social and political developments in Slovakia
during the last century have all been partial reasons, for which the rental
sector in Slovakia is deemed underdeveloped. The preliminary thorough
analysis of the economic, urban and social factors of housing in this article
should serve as a starting point to the closely related interpretation of the
tenancy law and trigger de lege ferenda proposals in its realm.

Key Words: Tenancy Law; National Housing Policy; National Housing Sit-
uation; Economic Factors of Housing; Urban Factors of Housing; Social
Factors of Housing; the Slovak Republic.

Housing situation

Historical evolution of the national housing situation and housing
policy

The Slovak Republic had been apart of Czechoslovakia until Decem-
ber 31st, 1992. Therefore, its legislation in the field of civil law and acts
regulating housing were common for both federative republics. Although
the great amendment of the Civil Code (see below) and restitution laws
were common, their impact was different in each Republic, because of

-

This article has been prepared in the frames of the project “Tenancy Law and Housing
Policy in Multi-Level Europe” funded from the European Union’s Seventh Framework
Programme for research, technological development and demonstration under grant
agreement No. 290694 and it has been originally published as “Tenancy Law and Housing
Policy in Multi-Level Europe: National Report for Slovakia”. STEFANKO, ]. ed. TENLAW:
Tenancy Law and Housing Policy in Multi-Level Europe: National Report for Slovakia
[online]. 2014. 255 p. [cit. 2015-03-09]. Available at: http://www.tenlaw.uni-bremen.de/
reports/SlovakiaReport_09052014.pdf.
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different roots and legal background, as well as different ownership
structure in pre-war Czech Republic and Slovakia (e.g. differing numbers
of blocks of flats in big cities).

Formerly a part of Austria-Hungary, the Slovaks joined with the
closely related regions of Bohemia and neighbouring Moravia to form
Czechoslovakia in 1918. The legal order of Slovak part of Czechoslovakia,
namely in the area of private law, was based on the customary case law
of Hungarian roots and more or less prevailed in Slovakia up to 1950.
Historical reasons for such development were partly set out by a consti-
tutional transformation of Habsburg domain into the dual monarchy of
Austria-Hungary as aresult of the Austro-Hungarian Compromise of
1867. The territory of present-day Slovakia was included into the Hun-
garian part of dual Monarchy dominated by the Hungarian legal order.
On the contrary, the territories nowadays creating the Czech Republic
belonged to the Austrian part of Monarchy. In the chaos of World War Il
Slovakia became a separate republic in 1938, tightly controlled by Ger-
many. Post World War II in 1945 with the Warsaw Pact Czechoslovakia
has become a communist state within a Soviet-ruled Eastern Europe.
With the collapse of the Soviet influence in 1989 Czechoslovakia became
a sovereign state. In 1993 the Slovaks and the Czechs agreed to separate
peacefully. In 2004 Slovakia became a member of the European Union
and the NATO.2

One of the most important acts enacted shortly after “the Velvet Rev-
olution” in 1989 by the Federal Assembly of the Czech and Slovak Federal
Republic was the constitutional Act No.100/1990 Coll. amending and
supplementing the Constitution of the Czech and Slovak Federal Repub-
lic. Its provisions “The right of ownership and other property rights of
citizens and legal persons are protected by the Constitution and laws.
The State shall provide equal protection to all owners. An owner is bound
by ownership and ownership may not be used to prejudice the rights of
other persons or society”3 supplied a legal basis for further economic and
legal development in the former Czechoslovakia. Moreover Article 9 (2)
stated that “the law enacted by the Federal Assembly of the Czech and
Slovak Federal Republic shall regulate the conditions of transferring state
property into the ownership of citizens or legal persons.” This article cre-

2 Slovakia. In: Nations Online Project [online]. 2015 [cit. 2015-03-09]. Available at: http://
www.nationsonline.org/oneworld/slovakia.htm.

3 Articles 7 and 8 of the Constitutional Act No. 100/1960 Coll. Constitution of Czecho-Slovak
Federal Republic.
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ated a basis for restitution and privatization in following years. The Na-
tional Council of the Slovak Republic enacted the Constitution of Slovak
Republic on September 1st, 1992.4 Slovakia pursued EU membership
since its establishment; in May 2004 Slovakia entered the European Un-
ion.

Owner-occupied housing in Slovakia has become the most prevalent
form of housing at the beginning of 1990s. Apart from villages, where cit-
izens mostly live in family houses and apart from people who live in
family houses in the towns, the primary reasons for the increase of own-
er-occupied housing were:

i) The provisions of the great amendment (Act No. 509/1991 Coll.) of
the Civil Code (CC),*> which came into force on January 1st, 1992. This act
brought back the lease contract to the Slovak legal order. Moreover, in
the transitional provisions for this legislation a right to the personal use
of aflat and aright to the use of other habitable rooms and non-
residential rooms, established under laws that were in force until the
above mentioned CC amendment,® had been transformed into leases as of
the amendment’s entry into force. Joint use of a flat and joint use of a flat
by spouses had been transformed into a joint lease. The right to the use
of a part of a flat had been transformed into a sublease and could not be
terminated before one year after the Act came into effect. The personal
use of flats serving as permanent accommodation for the employees of an
organization had been transformed into leases of a service flat (sluzobny
byt)7 if such flat fulfilled the criteria set out for service flats by law; if
such conditions were not fulfilled, such personal use had been trans-
formed into a lease (paragraph 871 CC).

ii) An important role in the regulation of housing tenures should also
be assigned to other transitional sections of the previously mentioned CC
amendment. According to these provisions, the right to use a plot of land
established under previous legislation and existing at the date of the CC
amendment’s entry into force was transformed into ownership of a natu-

o~

Act No. 460/1992 Coll. Constitution of the Slovak Republic, as amended.

Act No. 40/1964 Coll. Civil Code, as amended.

See STEFANKO, |. ed. TENLAW: Tenancy Law and Housing Policy in Multi-Level Europe:
National Report for Slovakia [online]. 2014, pp.93-97 [cit. 2015-03-09]. Available at:
http://www.tenlaw.uni-bremen.de/reports/SlovakiaReport_09052014.pdf.

The service flat is a flat, where the lease is bound to the employment of the tenant. See
section 1 of the Act No. 189/1992 Coll. on the Regulation of Some Conditions Associated
with Rental Dwellings and Replacement Housing.

o o«

~
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ral person on the effective date of this amendment. Nevertheless, the
provisions of the restitution acts® were not affected by this regulation
and the law preserved the protection of interests of the previous owners
of immovables. If a right to the personal use of the same vacant plot of
land was jointly established for several citizens (joint users), they be-
came co-owners with equal shares. If the right to the personal use of the
same developed plot of the land was jointly established by several per-
sons, they became co-owners. Similarly, if a citizen acquired aright to
make an agreement on the personal use of a plot of land but that agree-
ment had not been concluded by the effective date of the amendment,
he/she acquired a right to conclude a sale contract as a buyer in relation
to the plot of land to which a decision on the allocation of the plot of land
for personal use had been issued.

iii) If under the conditions, stated in the Personal Ownership of Flats
Act 1966 (No.52/1966 Coll. as amended by the Act No.30/1978 Coll.)
(POF 1966) a citizen acquired personal ownership of a flat, then on the
effective date of Act No.509/1991 Coll,, that personal ownership had
been transformed into an ownership of a natural person. The rights to
joint personal use of a plot of land on which a block of flats with flats in
ownership of citizens was located were transformed into co-ownership
by natural persons. If conditions stipulated by POF 1966 were met, flats
and non-residential units could also be acquired by legal persons as their
ownership from January 1st, 1993.2

iv) The great amendment of the Civil Code in 1991 also repealed the
Act No. 41/1964 Coll. on Housing Management and substantially changed
POF 1966 by cancelling fundamental parts of its regulation. This Act was
soon replaced by the Ownership of Flats and Non-residential Premises
Act 1993 (No. 182/1993 Coll.) (OFNP 1993). This Act governs the man-
ner and conditions for the acquisition of ownership of flats and non-
residential premises in a block of flats, the rights and obligations of own-
ers of the block of flats, rights and obligations of owners of flats and non-
residential premises, their relationships and the right to property.

8 Act No. 229/1991 Coll. on Regulation of Relations of Ownership of Land and Other Agricul-
tural Property, as amended.

9 The meaning of this provision should be understood with reference to the legislation in
force before the Constitutional Act in 1990 was adopted. Before this act had entered into
force, the legal system differentiated among: state, co-operative, personal and private
ownership. The legal protection of owners differed according to the type of ownership.
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This Act - effective from September 1st, 1993 - provided that the
owner of the block of flats may transfer ownership of the flat only to the
tenant, if tenant is a natural person. The price of the flat in the block of
flats, appurtenances!?® and land was determined by an agreement be-
tween the seller and the buyer, but it was regulated and limited, so it
could not exceed an amount determined pursuant to section 5 and sec-
tion 18 para. 1 of OFNP 1993.

Consequently, one may state that in 1993 the process of transform-
ing housing tenures in Slovakia had begun. Firstly, the right of personal
use of flats was transformed into a lease, secondly, the tenants acquired
aright to buy the flats and the adjacent plot, as well as the plot under the
block of flats in the frames of following laws:

4 Prices Act 1990 (No. 526/1990 Coll.);

4 Transfer of State Property to Other Persons Act (No.92/1991 Coll,
as amended);

4+ Governmental Decree No. 273/1991 on exception from section 45 of
Act No. 92/1991 Coll;11

4 Municipalities’ Property Act 1991 (No. 138/1991 Coll.);12

% Act on Modification of Property Relations and Settlement of Property
Claims in Cooperatives (No.42/1992 Coll, as amended), this act
tackled the specialties of cooperative housing;13

4+ OFNP 1993.

The conditions for the acquisition of ownership were in favour of
former tenants, mainly because of mandatory rules on the calculation of
prices.’* The common parts of the block of flats and the common facilities
and appurtenances are co-owned by the owners of the units in the block

10 Section 2 para. 6 of the Act No. 182/1993 Coll. on Ownership of Flats and Non-Residential
Premises defines appurtenances of the block of flats (prislusenstvo bytového domu) as
common parts of the block of flats and appurtenances that are exclusively designated for
the joint use with this block of flats, but do not create the building components of this
block, i.e. fenced gardens and buildings, in particular fences, sheds and fenced yards situ-
ated on the plot adjacent to the block of flats.

11 By this exception state enterprises may sell flats in their ownership to previous tenants.

12 By this act from May 1st, 1991, every residential house in the property of the state under
the management of a corporation of housing stock passed to the ownership of a munici-
pality.

13 This act, in force from January 28%, 1992, enabled to sell flats in the ownership of co-
operative to the previous tenants.

14 Compare section 18 of the Act No.182/1993 Coll. on Ownership of Flats and Non-
Residential Premises.
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of flats except where the owners agree otherwise. The transfer of owner-
ship of units in the block of flats is also connected with co-ownership of
the common parts of the block of flats, common facilities and appurte-
nances, as well as the co-ownership of other rights to common property,
or other rights and obligations of the ownership of units. The size of the
share in the common parts and in the common facilities of the block of
flats, the appurtenances and the land is calculated as the ratio between
floor space of the unit and the total floor area of all units in the block of
flats. It should, however, be noted that tenants who became owners ac-
cording to the described provisions did not realize that such acquisition
of property is closely linked to various responsibilities, such as future
costs of reconstruction and repairs of the block of flats.

Moreover, it is imperative to point out that from 1950 the principle
of superficies solo cedit has not been applied in Slovakia. Therefore, the
ownership of land under the block of flats and ownership of the block of
flats, or the ownership of units together with the ownership of common
parts, facilities and appurtenances, and the co-ownership of other rights
to common property may belong to different persons. This creates a very
complicated legal situation, basically solved in section 23 of OFNP
1993.15

Current situation

Results of the Censuses of Population and Housing conducted in 2011
have discovered that the total number of dwellings in the Slovak Republic
amounts to 1 994 897 units situated in 1 070 790 houses (either family
houses or blocks of flats). Moreover, out of the total number of occupied

15 Section 23 of the Act No. 182/1993 Coll. on Ownership of Flats and Non-Residential Premis-
es presupposes more ways how to deal with the ownership of land under the block of
flats. Provided that stipulated conditions are fulfilled, the owners of unit (flats or non-
residential premises) in the block of flats acquire a share of the land in the form of co-
ownership. Otherwise the Act No.182/1993 Coll. on Ownership of Flats and Non-
Residential Premises establishes the easement registered in cadastre (if the ownership of
land did not belong to the same person as the ownership of the block of flats). This ex-
tract from the local newspaper informs about the sale of the land in the capital of Slo-
vakia: “Applications for sale of land under the blocks of flats are numerous; by the end of
2007, the city registered circa 19 thousand of them. Throughout the period during which
Bratislava is selling the land under the blocks of flats there was 15 828 transfers of co-
ownership shares on land approved.” See Predaj pozemkov komplikuji nejasné vlastnic-
ke vztahy. In: Bratislavské noviny [online]. 2008-01-17 [cit. 2015-03-09]. Available at:
http://www.bratislavskenoviny.sk/najnovsie-spravy-z-bratislavy /vystavba/predaj-po-
zemkov-komplikuju-nejasne-vlastnicke-vztahy.html?page_id=74312.
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dwellings, owner-occupied housing in Slovakia is apparently the most
prevalent form of housing as 84.9 % of occupied dwellings were owner-
occupied.!® This number consist of 41.8 % of dwellings in family houses -
“rodinné domy” (744 203) and 43.1 % of dwellings in blocks of flats - “by-
tové domy” (764 100).17

Figure 1 and Graph 1 show that across the country in each region,
majority of houses are family houses. Altogether it is 969 360 houses, i.e.
90.5 % of all houses in Slovakia. In comparison to their number, there is
64 846 blocks of flats in Slovak Republic and their share on available
houses is 6.1 %.

Figure 1 Family Houses and Blocks of Flats in Regions of the Slovak Republic in %, SODB
2011

Family Houses and Blocks of Flats in Regions of the Slovak Republic in %, SODB 2011
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Source: How Many of Us Are There, Where and How We Live (Housing and Dwellings)
[online]. Bratislava: Statistical Office of the Slovak Republic, 2013, p. 6 [cit. 2015-
03-09]. Available at: http://slovak.statistics.sk/PortalTraffic/fileServlet?Doku-
ment=709b743c-61c0-4a06-b076-1c524c68ebb0. Note: Statistical Office of the
Slovak Republic uses the notion “apartment buildings” for a type of building re-
ferred to as “block of flats” in this report.

16 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, pp. 6-11 [cit. 2015-03-09]. Availa-
ble at: http://slovak.statistics.sk/PortalTraffic/fileServlet?’Dokument=709b743c-61c0-4a
06-b076-1c524c68ebb0.

17 See How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online].
Bratislava: Statistical Office of the Slovak Republic, 2013, p. 12 [cit. 2015-03-09]. Availa-

ble at: http://slovak.statistics.sk/PortalTraffic/fileServlet?’Dokument=709b743c-61c0-4a
06-b076-1c524c68ebb0; and Table 2.

STUDIES 49



« I SOCIETAS ET IURISPRUDENTIA

D | 2015, ro¢nik III., ¢islo 1, s. 43-108
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Graph 1 Type of Housing in the Slovak Republic in %, SODB 2011
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Source: How Many of Us Are There, Where and How We Live (Housing and Dwellings)
[online]. Bratislava: Statistical Office of the Slovak Republic, 2013, p. 6 [cit. 2015-
03-09]. Available at: http://slovak.statistics.sk/PortalTraffic/fileServlet?Doku-
ment=709b743c-61c0-4a06-b076-1c524c68ebb0.

Owner-occupied housing is generally intended for housing of middle
and higher income groups. According to Census 2011, the occupied hous-
ing stock in Slovakia consisted of approximately 1 776 698 dwellings.18

The basic legislative Act for ownership of units is OFNP 1993.19 Since
its adoption, that Act has been often revised, yet it still includes provi-
sions concerning the transfer of ownership of municipal rental housing,
which occurred in the early nineties. At present, however, the provisions
on compulsory transfer of ownership in municipally rented flats under
conditions stipulated by law, also with regard to their price, have lost
their substantive justification. They cause problems in practice and de-
crease the availability of rental housing. The provisions relating to
a change of ownership of cooperative housing should be maintained in
force, as they are stipulated by the current legislation in OFNP 1993.
Considering these facts, it is therefore necessary in the law on ownership

18 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 11 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0.

19 Act No. 182/1993 Coll. on Ownership of Flats and Non-Residential Premises, as amended.
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of flats and non-residential premises to establish the conditions and the
date of completing the transfer of ownership of flats to the original rental
housing tenants. This proposal is fully in line with the recommendations
in the OECD document of February 2009: “Economic Survey of the Slovak
Republic”, according to which this legislation should be repealed or sell-
ing prices should reach the level of market values. At the same time it is
necessary to improve the legislative framework for the liability for the
technical condition of the block of flats as well as the law creating an ob-
ligation of the unit owners to do repairs respecting the fact that certain
activities will need to contract with an authorized person with adequate
technical qualifications.

Another prerequisite for ensuring the effective management of the
block of flats is set in the law: the obligation of the community of unit
owners, respectively of the block of flats manager, to prepare a long-term
recovery plan of the block of flats including the financial plan of the obli-
gations and to negotiate it with their owners.

In connection with the management of the block of flats there is
aneed to clearly define in the law the conditions and technical require-
ments for both natural as well as legal persons to perform activities in
the field of managing real estate. The above mentioned legislative chang-
es are proposed to handle both the current version of the amendment to
the law on ownership of units, as well as the preparation of a new law on
the management of housing. As the current situation indicates, the lack of
professional experience of representatives of unit owners in providing
secure and responsible management of the block of flats creates a need
for future collaboration with interest groups to introduce their continu-
ing education and training, including the provision of methodological as-
sistance.

Rental housing in Slovakia is one of the key issues that need to be
addressed, both in terms of its technical state and affordability. Accord-
ing to the Census 2011 1.8 % of the flats was owned by municipalities. In
countries of the European Union, the share of rental housing ranges from
19 % to 62 %, while the public rental sector represents 18 % of the hous-
ing stock. These facts clearly indicate that access to rental housing in Slo-
vakia is very limited, so it is necessary to pay attention to its develop-
ment, both in the public rental sector as well as in the private rental sec-
tor.
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Public rental sector should serve primarily to ensure social housing,
and therefore should be available to such people who cannot satisfy their
housing needs on the open market. For this reason, this sector should
operate on the principle of non-profit management, so that such housing
is affordable. Rents in this sector should cover all costs associated with
the acquisition and operation of rental housing, while respecting the
principle of the lowest possible cost.

The private rental sector is underdeveloped, mainly as a result of the
previous application of the rental price regulation, as well as of over-
protecting tenants under existing civil tenancy arrangements. This sector
should ensure the supply of housing especially in terms of labour mobili-
ty and flexibility for those people who need more short-term solutions to
their housing needs. Rents in this sector should be regulated in the future
by setting a price ceiling. The creation of new housing units should be
supported by the state mainly by indirect economic instruments.

In this context, in the coming period, there is a need to completely
resolve the issue of the relationship of private owners and tenants of
flats, which denotes the introduction of a regulated rental price, in ac-
cordance with the principles of “Proposal concepts in the arrangement of
relations between private owners of block of flats and tenants of the flats
and the deregulation of rent” discussed by the Government and approved
by the Government Resolution No. 640/2009.

The future form of rent regulation must resolve not only the levels of
rent but also the range of eligible tenants. While respecting the principles
set out above in characterizing the public and private rental sector, the
benefits of living in a price regulated sector should only be available to
those tenants who meet the criteria related to the amount of their in-
come, or property.

Legislation on the relations of owners and tenants plays an im-
portant role in the development of the rental sector. From this perspec-
tive, it is necessary in the upcoming season of the new codification of the
Civil Code to maintain the institution of a protected tenancy, but with
a balance in the position of owners and tenants. The changes in the inten-
tions of the Government, approved in “The Legislative Intent of the Civil
Code”, should enable a flexible operation of the housing market. The leg-
islator should also create alegal basis for the temporary use of the unit
rendered to another person in return for payment.
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According to the “Concept of State Housing Policy until 2015” ap-
proved by the Slovak government on February 34, 2010, changes in the
intentions of the Government approved Legislative Intent of the Civil
Code should primarily tackle the transfer of the lease in the case of les-
see’s death, replacement housing, housing allowances and termination of
tenancy by landlord’s notice. These factors limit the owner’s freedom in
the disposal of his/her property and allow the persistence of the negative
effects of the previously applied, untargeted social regulation of rental
flats. The mentioned principles have to be respected while drafting the
legislative framework in the area of rental housing and they should be
fully consistent with the relevant recommendations of the OECD con-
tained in the document “Economic Survey of the Slovak Republic” in Feb-
ruary 2009.2° The low availability of rental housing in Slovakia is also
mentioned in the OECD “Economic Survey of the Slovak Republic” of Feb-
ruary 2009.

For these reasons, the Ministry of Transportation, Construction and
Regional Development had previously proposed to support the creation
of a public rental sector through direct subsidies from the state budget as
well as favorable loans through the Housing Development Fund (the
“Housing Development”). Subsidies for rental housing are currently pro-
vided by the Subsidies for Housing Development and Social Housing Act
(SHDaSH 2010) (No.443/2010 Coll.). This Act replaced the previous
standard prescription of the Ministry in this area. The Act defines the
scope, terms and methods of providing subsidies, which can be obtained
for the acquisition of rental flat procurement of technical equipment and
the removal of block of flats defects. In the case of acquisition of rental
flats SHDaSH 2010 establishes the conditions for the formation of a lease
contract. In a separate section of the SHDaSH 2010 the term social hous-
ing is defined and SHDaSH 2010 also sets out the conditions relating to
the social housing flat.

The Concept also points out the task of preparing adraft legal
framework for the implementation of new economic instruments to
stimulate state investors in the development of the private rental sector.
A small and an insufficient number of affordable rental housing is a seri-

20 Koncepcia Statnej bytovej politiky do roku 2015 [Resolution of the Government of the
Slovak Republic, 2010-02-03, No.96/2010]. In: Ministry of Transport, Construction and
Regional Development of the Slovak Republic [online]. 2015. 16 p. [cit. 2015-03-09]. Avail-
able at: http://www.telecom.gov.sk/index/open_file.php?file=vystavba/bytovapolitika/
dokumenty/koncepcie/k_sbp_15.zip.
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ous obstacle to the mobility of labour and there is a lack of housing solu-
tions, especially for young families. In the current situation, the Ministry
proposes to address this area by introducing the ability to provide effec-
tive construction loans to legal entities for the construction of rental
housing in the forthcoming State Housing Development Fund Act.2!

An important role in this field is assigned to the Re-codification
Commission working on the new Civil Code.

Types of housing tenures

a) Home ownership

Currently, there is a system of support tools to satisfy the housing needs
of inhabitants that is differentiated by the income structure of house-
holds in Slovakia. The middle income earners have the possibility to ac-
quire ownership of flats in block of flats or houses with the support of the
state through the State Housing Fund loans, building savings and mort-
gages.

In accordance with the State Housing Development Fund Act 2013
(No.150/2013 Coll.), an annual transfer of funds to this fund occurs.
Funds are primarily used for loans provided mainly for rental housing
and housing reconstruction. In 2010, the State Housing Fund provided
support in the form of loans and non-repayable grants in the total
amount of 136 108 713.97 EUR, in 2011 amounting to 140 628 785.36
EUR. Providing support focused primarily on the acquisition of rental
housing and housing reconstruction. In 2010, the Housing Development
Fund supported the construction of 3 063 flats and the renovation of
9 199 flats, in 2011 the acquisition of 2 056 flats and the renovation of
16 820 flats.22

In accordance with the Building Savings Act 1992 (No.310/1992
Coll,, as amended), and the Bank Act 2001 (No.483/2001 Coll, as
amended), there are also annually allocated funds to provide bonuses to

21 Act No. 150/2013 Coll. on the State Housing Development Fund - in force since 2014, which
replaced the original Act No. 607/2003 Coll. on the State Housing Development Fund.

22 Sprava o plneni zdmerov Koncepcie Statnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p. 15 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_2012
.pdf.
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state building savings and the state contribution to the mortgage loan. In
2010, 41 614 050.81 EUR were provided for state premium on building
savings and 23 467 842.06 EUR to the state contribution to the mortgage
loan. In 2011 43 156 131.19 EUR for state premium on building savings
and 25 357 326.73 EUR to the state contribution to the mortgage loan.23

Funds provided as grants under the Housing Development Pro-
gramme or in the way of loans and non-repayable grants were directed
only to households with lower income including those groups of popula-
tion at risk of social exclusion (e.g. persons brought up in orphanages or
social services institutions). These grants were subject to compliance
with the specified standard of floor space of the unit in the block of flats
and the cost of compliance with the limit.

Construction of owner housing and renovation of existing housing
stock was principally financed by individuals, usually from the banking
sector. The development of the residential segment was stimulated by
the building savings plan and mortgages plus financing by the above
mentioned indirect forms of state support.2+

b) Restituted and privatized ownership in Eastern Europe

The legal order of the Slovak Republic has a number of laws governing
restitution proceedings related to various assets, which may be classified
into different areas. In this context, it is necessary to point out the lack of
comprehensive specifications for these laws. The need to make restitu-
tion in individual areas led to the stratification of legal regulation, e.g. the
area of agricultural land and forestry;2> legislation relating to church

23 Sprava o plneni zamerov Koncepcie Statnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p-15 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z KSBP_2012
.pdf.

24 Sprava o plneni zdmerov Koncepcie Statnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015.
39 p. [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_2012
.pdf.

25 Act No. 229/1991 Coll. on Regulation of Relations of Ownership of Land and Other Agricul-
tural Property, as amended. This act was altered by twelve amendments (the last was
549/2004 Coll.) and mitigated the effects of certain property injustices that have oc-
curred to owners of agricultural land and forestry in the period 1948 to 1989. The Act
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property and also that closely linked to the laws aiming at reparation of
property wrongs - rehabilitation (e.g. Extrajudicial Rehabilitations Act
1991 (No. 87/1991 Coll.)), that reduces consequences of certain property
injustices incurred by individual civil and employment acts taken in the
period from February 25%, 1948 to January 1st, 1990; Judicial Rehabilita-
tions Act 1991 (No. 119/1991 Coll.); Mitigation of Certain Property Injus-
tices and Scope of the Government Bodies of Extrajudicial Rehabilitation
Act 1991 (No. 319/1991 Coll.).

In the field of household assets the most interesting piece of legisla-
tion is the Mitigation of the Effects of Certain Property Grievances Act
(MECPG 1990) (No. 403/1990 Coll., as amended). The Act consists of five
parts; the first one defines the scope of restituted assets, which were tak-
en from persons on the grounds of the Governmental Decree
No. 15/1959 Coll, of regulation of the Act No.71/1959 Coll. and of sec-
tored instructions of ministries issued after 1955, which were based on
the nationalization legislation of 1948.

MECPG 1990 redresses the wrongs that have been committed by the
state, if the state’s activities were contrary to the principles of law which
were then in force but applied wrongfully. Even during the relevant peri-
od, the property of citizens had been protected by the Constitution, and
this property could be limited only to the necessary extent, according to
the law and with compensation. The laws contained provisions that own-
ership may be expropriated only with compensation. Nevertheless, the
question of compensation remained open and previous interference with
property rights conflicted with the Civil Code. The very concept of resti-
tution, which is found in the law of restitution and which is based on res-
titutio in Latin, means putting into the original condition. Latin terminol-
ogy recognizes the variation of the above mentioned term, and restitu-
tion may be translated by words “to replace, restore, give back, return”.
In legal terms, the concept of restitution is restoring property rights that
have been confiscated and nationalized for political and other reasons.
Restitution laws are special laws to other legal regulations.

The issue of household assets and the sphere called “tertiary” has
been solved, as we already mentioned, by the MECPG 1990. The Act was
amended by Act No. 458/1990 Coll., 528/1990 Coll., 137/1991 Coll. and

No. 503/2003 Coll. on the Return of Land Ownership changed by the Act No. 180/1995 Coll.
on Some Measures for Land Ownership. This Act regulates the reversion to land that has
been issued under a special regulation Act No. 229/1991 Coll.
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264/1992 Coll. The object of MECPG 1990 was to remove injustices done
to physical and some legal persons by depriving them of ownership of
movable and immovable assets. Act No.71/1959 Coll. covered so-called
“CinZové domy” (the block of flats). If the block of flats needed repairs, the
tenants required repairs to be made and the owner was not able to bear
the financial costs, the municipality would organize repairs to be under-
taken by a socialist organization and would require cost reimbursement
from the landlord. If the landlord had not paid the cost of work, the mu-
nicipality created property liens with priority over all burdens concern-
ing the immovable. If the cost of the work had exceeded 2/3 of the block
of flats’ estimated price before repair the state would acquire the owner-
ship of almost all tenant flats.

Persons, authorized by MECPG 1990 to re-acquire ownership, were
natural persons or private legal persons deprived of ownership by the
title listed in this Act. The authorized persons were entitled to receive the
object of restitution in natura. Only if this form of restitution had been
impossible, the person received financial compensation. The authorized
person was a citizen of Czechoslovak Republic and a permanent resident
within its territory. If the previous property owner died or had been de-
clared dead, the right was assigned to other authorized people, testamen-
tary heirs, owner’s children and a spouse that lived with the owner at the
effective date of MECPG 1990, siblings living at the date of the MECPG
1990.

The obliged entities were the organizations managing or owning
property. They were mostly government organizations, national commit-
tees, housing corporations, consumption and production cooperatives
and other legal entities - i.e. persons that had control over the thing at
the date of the force of the MECPG 1990. Exceptions were companies
with foreign capital and companies whose owners were solely natural
persons. The law was not utilized in practice. The authorized person was
bound to prove eligibility under MECPG 1990 and it usually became too
complicated. They were not able in a short time to ensure evidence and
thereby justify eligibility of the claim. MECPG 1990 came into force on
November 1st, 1990, and the time for filing a claim elapsed on April 30t,
1991. Consequently, it was necessary to make new restitution laws. It
was the Act No.229/1991 Coll. and Mitigation of Property Injustices
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Done to Churches and Religious Communities Act 1993 (No. 282/1993
Coll.).26

Restitution of the block of flats has opened problems on how to deal
with tenants and to balance the interests of owners and tenants. In these
block of flats the regulation of rent had been applied. In 2010 - 2011 the
Ministry responsible for housing policy had been preparing a draft reso-
lution, which was adopted in 2011 by two laws approved by the National
Council of the Slovak Republic:

# Act on Termination of Certain Leases Related to Flats and Amending
Prices Act (No.260/2011 Coll., as amended) (TCL 2011), and

#+ Act on Provision of Subsidies for the Purchase of Replacement Rental
Housing (No. 261/2011 Coll., as amended).

TCL 2011 regulates the legal relations between tenants and land-
lords and the way of terminating a lease of the flats in the block of flats
returned by restitution to their original owners.

The essence of the approved solution is that:

a) owners of rental flats have a limited time to terminate a flat lease by
notice without any ground;

b) after giving notice the owners of flats may agree with the current
tenants on a new lease agreement or may rent flats to other interest-
ed parties, or otherwise freely dispose of their property,

c) if the tenant and landlord agree on the terms of the new lease, they
will be able to enjoy a continued lease,

d) those former tenants, who are themselves able to provide their own
housing or already have other residential property (e.g. own house
or flat), have to leave the currently rented flat and move out,

e) tenants who meet the statutory requirements of housing emergency,
have the right to ask for compensation in the form of a replacement
lease and for the reimbursement of the moving costs, paid from pub-
lic funds up to 100 % of the incurred costs.

Municipalities will be required to provide replacement rental hous-
ing by the end of 2016.

26 JABLONOVSKY, R. Genéza pravnej tipravy restiticii na izemi Slovenskej republiky. In: R.
DAVID, D. SEHNALEK and ]. VALDHANS, eds. Dny prdva - 2010 - Days of Law [online].
1. vyd. Brno: Masarykova univerzita, 2010, pp. 1536-1557 [cit. 2015-03-09]. ISBN 978-
80-210-5305-2. Available at: http://www.law.muni.cz/sborniky/dny_prava_2010/files/
sbornik/sbornik.pdf.
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Act No.261/2011 Coll. in force since September 1st, 2011, addressed
substantively and procedurally the acquisition of replacement rental
housing through targeted subsidies for the area, as well as the essential
characteristics and standards of these flats. Grants may be given to those
applicants who create associations and acquire not only replacement
rental housing, but also the corresponding technical equipment and the
land under the block of flats. The Act regulates the amount of subsidies,
the conditions for granting them, the procedures and requirements for
the application for the grant and the conclusion of the grant. The essence
of the proposed solution is that it creates the conditions for the perfor-
mance of municipality’s obligations imposed by the TCL 2011 in connec-
tion with the provision on replacement rental housing.

Documents of the Ministry of Construction and Regional Develop-
ment indicate that by January 20t, 2009, registration forms for replace-
ment rental housing had been submitted by tenants in respect of
923 flats where rent control was applied. 2 311 persons lived in those
flats, the average surface area of which was 71.38 m2. The documents in-
dicate that it was envisaged that substitute accommodation would be
made available to the persons concerned by the planned reform so long
as this was justified by their social situation. 76.5 % of the tenants thus
registered lived in flats located in Bratislava. On the basis of those data,
the authorities estimated that the rent-control scheme concerned ap-
proximately 1 000 flats, that is, 0.24 % of rented flats in blocks of flats
that existed in 1991 and 0.06 % of the inhabited housing facilities which
were available in Slovakia in 2001.27

Overall statistics of restituted or/and privatized dwellings is not
available.
¢) Intermediate tenures

A condominium in Slovakia is defined as the ownership of a single unit in
ablock of flats and common, non-divisible co-ownership of common
parts. Thus, it is a real property right, which is not an intermediate form
of tenure. Legal framework is provided for by OFNP 1993.

Company law schemes are not present in Slovakia.

27 See Case of Bitté and Others v. Slovakia [2014-01-28] [online]. Judgement of the European
Court of Human Rights, 2014, Application No. 30255/09 [cit. 2015-03-09]. Available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-140234.
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In 2001, within the total number of flats in the Slovak Republic,
14.9 % flats were owned by housing cooperatives. One may presume that
during the last ten years this market share of flats owned by co-
operatives has decreased due to the fact that most tenants have used the
possibility to buy a flat. As the results of the 2011 Census show, only
3.5% of flats are now owned by housing cooperatives.28 Nowadays,
many housing co-operatives operate partially as managers of block of
flats and partially as owners of blocks of flats. Legal regulation of cooper-
atives is included in the Commercial Code (Act No.513/1991 Coll, as
amended).

d) Rental tenures

Public rental sector should serve primarily to ensure social housing. The
category of social housing may include:

+ rental flats in the public rental housing sector, including small flats
(e.g. first housing for young families that qualify for such housing on-
ly up to certain level of household income);

+ housing and other forms of housing for low-income households and
groups with specific needs, such as housing for people in social dis-
tress, with severe disabilities, single parents caring for young chil-
dren, families with many children, citizens after institutional or pro-
tective care, people with problems of social exclusion and homeless
citizens;

#+ lower standard housing for marginalized groups;

+ residential flats for the elderly.

The issue of housing provided in the form of social services relates to
specified, socially vulnerable or excluded groups. This type of housing
may be classified as retirement homes, social services homes, shelters,
etc.

The private rental sector is underdeveloped, mainly as a result of the
previous application of the rental price regulation. The obstacle to pri-
vate rental is the excessive protection of tenants through leases for an
indefinite period. The over-protection of tenants is evident particularly in
relation to the termination of the lease by notice of the landlord and re-

28 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 12 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0.
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lated generously applied right of the tenant to ask for the replacement
housing.2?

Within the framework of the existing tools, the construction of rental
housing in the public rental sector by municipalities, using direct subsi-
dies from the state budget and favourable loans from the Housing Devel-
opment Fund, is targeted for people with low incomes. The National
Council of the Slovak Republic adopted SHDaSH 2010. This Act, in addi-
tion to determining the conditions for the granting of subsidies in this ar-
ea, has defined the social housing as well as the conditions for its provi-
sion. According to the Report on the fulfillment of the tasks of the Con-
cept: “the state budget has annually allocated funds to provide grants for
the acquisition of rental housing, the acquisition of equipment and tech-
nology related to the elimination of system failures in residential homes
for the legislative and regulatory provisions governing subsidies for
housing development. In 2010, 40 373 119.19 EUR were allocated for
this purpose, in 2011 35 016 939.19 EUR. In 2010, these funds were used
for the acquisition of 2 344 rental flats for the underprivileged popula-
tions and for the elimination of system failures in 8 353 dwellings in
block of flats. In 2011, 1 589 rental flats were acquired and the elimina-
tion of system failures was carried out in 16 636 dwellings.”30

The total number of occupied dwellings amounts to 1 776 698 units,
out of which:3!

4+ Owner-occupied dwellings take 84.9 % of occupied housing stock.

Out of these:
4+ Flats in the blocks of flats: 764 100
+ Flats in family houses: 744203

29 See STEFANKO, J. ed. TENLAW: Tenancy Law and Housing Policy in Multi-Level Europe:
National Report for Slovakia [online]. 2014, pp. 180-189 [cit. 2015-03-09]. Available at:
http://www.tenlaw.uni-bremen.de/reports/SlovakiaReport_09052014.pdf.

30 Sprava o plneni zdmerov Koncepcie Statnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p.- 14 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_2012
.pdf.

31 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 12 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0. For market share of each see Table 2.
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4+ Rented dwellings are probably:

4+ Municipal flats: 32239
4+ Service flats: 5216
4 Cooperative flats: 62 873

4 Privately rented dwellings: 46 451

4+ Gratuitous use of dwelling: 18926

4+ Unspecified housing tenure:32 26 917

The average age of a housing stock constitutes 45.2 years.33 Table 1
gives account of the age of available housing stock in the regions of Slo-
vakia.

Table 1 Occupied Houses by Period of Construction and Average Age of Houses in the Slo-
vak Republic and Regions, SODB 2011

Territory | Occupied houses | Average

total | __ ofwhich by period of construction S | ageof

till 1919 | 1919 - | 1946- | 1961- | 1971- | 1981- | 1991- | 2001- | 2006-| 2010 | houses

1945 | 1960 | 1970 | 1980 190 | 2000 | 2005 2009 | and later | (¥ears)
Slovak Republic 905815 37136 96538 176753 166448 147026 102128 52776 30457 24890 4480 452
Bratislava Region 74199 2810 8300 10254 9660 10248 6315 4929 5132 5008 813 411
Trnava Region 113300 3652 11510 20508 21799 18697 12619 7127 4967 4550 905 431
Trenéin Region 101197 4264 11599 20298 18332 17340 11762 5584 3016 2271 437 46,0
Nitra Region 147.112 5802 17028 30222 30019 23143 16112 7076 3640 3077 580 487
Zilina Region 120788 3908 11863 23781 21831 21343 14062 7733 4440 3365 543 439
Banska Bystrica Region 112285 7737 15592 23244 19796 16886 10844 4995 2086 1509 262 503
Presov Region 123771 3979 9028 24313 22435 21559 17300 9083 4666 3161 598 423
Kosice Region 113163 4984 11611 24133 22576 17810 13014 6263 2510 1859 344 466

Source: How Many of Us Are There, Where and How We Live (Housing and Dwellings)
[online]. Bratislava: Statistical Office of the Slovak Republic, 2013, p. 9 [cit. 2015-
03-09]. Available at: http://slovak.statistics.sk/PortalTraffic/fileServlet?Doku-
ment=709b743c-61c0-4a06-b076-1c524c68ebb0.

An average number of dwellings in afamily house in Slovakia is
1.9 dwellings. An average number of flats in blocks of flats constitutes
14.4 flats.*

32 Le. tenures other than the above mentioned, which had not been specified in the ques-
tionnaire of the 2011 Census. How Many of Us Are There, Where and How We Live (Hous-
ing and Dwellings) [online]. Bratislava: Statistical Office of the Slovak Republic, 2013,
p. 12 [cit. 2015-03-09]. Available at: http://slovak.statistics.sk/PortalTraffic/fileServlet?
Dokument=709b743c-61c0-4a06-b076-1c524c68ebb0.

33 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 9 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0.

34 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 16 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0.
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As far as the floor area of the housing stock is concerned, 5.7 % of
dwellings have up to 40 m?, 40.8 % of dwellings have a floor area be-
tween 41 to 80 m?, 37.8 % of dwellings have between 81 - 120 m? and
14.7 % of dwellings have more than 120 m?2. The average floor area per
dwelling in Slovakia is 90.3 m2.35

The majority of occupied dwellings count among bigger flats with 3
or more rooms. The biggest share of dwellings (43.6 % (775 159)) con-
stitutes 3-roomed flats, followed by 5-roomed flats (17.6 % (312 954))
and 4-roomed flats (16.7 % (297 009)) out of occupied flats in Slovakia.*

The most frequent type of heating in Slovak dwellings is distant cen-
tral heating (657 307, i.e. 37 %) and local central heating (610 560, i.e.
34.4 %). 6 819 occupied dwellings (0.4 %) have no heating whatsoever.”

78.9 % of housing stock has a communal water supply, 10.8 % of
housing stock enjoys their own source of water, 0.6 % of them has water
supply only outside, out of dwelling and 1.4 % has not water supply
available to their dwelling.38

47 % of dwellings have an internet connection.*

35 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 13 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0.

36 JUHASCIKOVA, 1, P. SKAPIK and Z. STUKOVSKA. Zdkladné tidaje zo Séitania obyvatelov,
domov a bytov 2011: Byty v SR, krajoch, okresoch a obciach [online]. 1. vyd. Bratislava: Sta-
tisticky urad Slovenskej republiky, 2013, p. 11 [cit. 2015-03-09]. ISBN 978-80-8121-291-
8. Available at: http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=029909
1d-56d7-4413-a6e9-1b56d358082e.

37 JUHASCIKOVA, 1., P. SKAPIK and Z. STUKOVSKA. Zdkladné lidaje zo S¢itania obyvatelov,
domov a bytov 2011: Byty v SR, krajoch, okresoch a obciach [online]. 1. vyd. Bratislava: Sta-
tisticky urad Slovenskej republiky, 2013, p. 12 [cit. 2015-03-09]. ISBN 978-80-8121-291-
8. Available at: http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=029909
1d-56d7-4413-a6e9-1b56d358082e.

38 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 14 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0.

39 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 15 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0.
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e) Ownership structure in relation to dwellings

This data is only available with regard to houses (family houses plus
blocks of flats). There are 905 815 occupied houses in the Slovak Repub-
lic, out of which 792 997 are owned by natural persons (87.5 %), 2 009
by state, 6 583 by municipalities, 1 767 by churches, foreign subjects,
44908 mixed ownership, 3 737 other legal persons, 2 200 unspecified
subjects. Graph 2 shows the respective share of each of these actors on
the occupied housing stock.40

Graph 2 Occupied Houses by Type of Ownership in the Slovak Republic in %, SODB 2011

Occupied Houses by Type of Ownership in the Slovak Republic
in %, SODB 2011
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Source: How Many of Us Are There, Where and How We Live (Housing and Dwellings)
[online]. Bratislava: Statistical Office of the Slovak Republic, 2013, p. 8 [cit. 2015-
03-09]. Available at: http://slovakstatistics.sk/PortalTraffic/fileServlet?Doku-
ment=709b743c-61c0-4a06-b076-1c524c68ebb0.

Other general aspects

a) Lobby groups or umbrella groups active in any of the tenure types

There are various lobby and umbrella groups active in representing the
causes and assisting the stakeholders for various tenure types in Slo-
vakia.

40 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 8 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0.
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ZdruZenie spololenstiev vlastnikov bytov (ZSVB) - Association of
Communities of Flat Owners is focused on the issue that the owner of the
flat has constitutional rights, but also obligations to the co-owners of
common parts of the block of flats. This association of persons, registered
under the provisions of the Civil Code, brings together unit owners’ asso-
ciations from Slovakia. ZSVB is entirely financed from membership fees
paid by flat owners, professional members, and cooperating partners of
ZSVB, income from consulting and sale of own publications and written
materials. ZSVB received additional funding from grant programs to de-
velop and support the non-profit sector (NPOA, PHARE, etc.) ZSVB’s ac-
tivity is aimed at the target group of flat owners and end-users of ser-
vices associated with the use of flats, which results in specific forms:
providing advice and consultation, organizing open days for people, sem-
inars on current issues, organizing training for members and account-
ants, an internal issue of the magazine for members, other professional
publications, etc.4!

ZdruZenie bytového hospoddrstva (ZBHS) - Association of Housing
Economy in Slovakia was established on March 21st, 1990. It follows that
ZBHS has been implementing its activities for 24 years, which means that
this association is undoubtedly one of the oldest and longest-operating
associations in Slovakia. Its primary mission is to provide services and
systematic assistance to its member organizations - legal persons active
in the field of home and heat production and supply.#? The basic mission
of the association is to help to develop their businesses and to ensure
a continuous distribution and mediation, methodological assistance and
guidance of member organizations within the existing legal legislation.
The irreplaceable role of ZBHS lies in its participation in commenting on
amendments to existing legislation, but also the creation of new legisla-
tion in the form of proposals and comments on the proposed amend-
ments to the laws, regulations and directives, especially in terms of prac-
tice.43

ZdruZenie pre podporu obnovy bytovych domov - the Association to
Promote Renovation of Block of Flats. Along with numerous other associ-
ations that exist in the construction and renovation of block of flats, this

41 See ZdruZenie spololenstiev viastnikov bytov na Slovensku [online]. 2015 [cit. 2015-03-09].
Available at: http://www.zsvb.sk/.

42 Art. 3 para. 2 of the Statute of Association of Housing Economy in Slovakia.

43 See ZdruZenie bytového hospoddrstva na Slovensku [online]. 2015 [cit. 2015-03-09]. Avail-
able at: http://www.zbhs.sk/.
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association aims to bring together experts in its ranks from among: man-
ufacturing or supplying companies that provide various types of building
materials and construction technologies, construction companies - im-
plementers of housing renovation, university teachers focused on differ-
ent issues of partial recovery of block of flats, management companies,
housing associations and communities of flat owners, representatives of
government dealing with issues of housing, financial institutions provid-
ing for the construction sector to support the development of various
products in the construction and housing, design companies and design-
ers.4

Slovensky zvdz bytovych druZstiev - the Slovak Union of Housing Co-
operatives is a legal person, the Interest Association of Legal Entities that
associates about 40 housing cooperatives from Slovakia to protect their
interests and educate members and to represent them in negotiations
with state authorities, State housing fund, etc.4>

There are also other associations dedicated to furthering a specific
cause of the landlords and tenants of flats in restituted blocks of flats. Alt-
hough this matter concerns less than thousand flats in the whole country,
activities of these groups are publicly noticeable and thus are further ex-
pounded on in part 2, section 2 (h).

b) Vacant dwellings

According to Census 2011, there are about two million dwellings in Slo-
vakia (1994 897), out of which 1776 698 are permanently occupied
(89.1 %). The Census 2011 has also shown that there are 205 729 vacant
dwellings in the country, i.e. 10.3 % of housing stock (Occupancy has not
been detected in 11 675 dwellings, i.e. 0.6 % of the housing stock).4¢ Fig-
ure 2 and Graph 3 demonstrate the distribution of unoccupied housing
stock within the country and discovered reasons of their vacancy respec-
tively.

4 See ZdruZenie pre podporu obnovy bytovych domov [online]. 2015 [cit. 2015-03-09]. Avail-
able at: http://www.obnova-domov.sk/.

4 See Slovensky zvdz bytovych druZstiev [online]. 2015 [cit. 2015-03-09]. Available at:
http://www.szbd.sk/.

4 How Many of Us Are There, Where and How We Live (Housing and Dwellings) [online]. Bra-
tislava: Statistical Office of the Slovak Republic, 2013, p. 11 [cit. 2015-03-09]. Available at:
http://slovak.statistics.sk/PortalTraffic/fileServlet?Dokument=709b743c-61c0-4a06-b0
76-1c524c68ebb0.
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Figure 2 Unoccupied Dwellings in Regions of the Slovak Republic in %, SODB 2011

Unoccupied Dwellings in Regions of the Slovak Republic in %, SODB 2011
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Source: How Many of Us Are There, Where and How We Live (Housing and Dwellings)
[online]. Bratislava: Statistical Office of the Slovak Republic, 2013, p. 11 [cit. 2015-
03-09]. Available at: http://slovak.statistics.sk/PortalTraffic/fileServlet?Doku-
ment=709b743c-61c0-4a06-b076-1c524c68ebb0.

Graph 3 Unoccupied Dwellings in the Slovak Republic and Regions by Reason of Unoccu-
pancy in %, SODB 2011

Unoccupied Dwellings in the Slovak Republic and Regions
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Source: How Many of Us Are There, Where and How We Live (Housing and Dwellings)
[online]. Bratislava: Statistical Office of the Slovak Republic, 2013, p. 11 [cit. 2015-
03-09]. Available at: http://slovak.statistics.sk/PortalTraffic/fileServlet?Doku-
ment=709b743c-61c0-4a06-b076-1c524c68ebb0.
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Table 2 Tenure Structure in Slovakia (Occupied Dwellings 2011)

Tenure Structure in Slovakia (Occupied Dwellings 2011)

Home ownership 764 100 43.00 %
Home (family house)
ownership Flat ownership 0
(block of flats) 744 203 41.89 %
Municipal flats o
(renting with a public task) 32239 181%
Rental housing Cooperative flats 62 873 3.54 %
units Service flats 5216 0.29 %
Privately rented o
(without a public task) 46451 2.61%
Gratuitous use 18926 1.07 %
Other use
Other 26917 1.52 %
Total” 1776 698 100.00 %

Source: How Many of Us Are There, Where and How We Live (Housing and Dwellings)
[online]. Bratislava: Statistical Office of the Slovak Republic, 2013, p. 12 [cit. 2015-
03-09]. Available at: http://slovak.statistics.sk/PortalTraffic/fileServlet?Doku-
ment=709b743c-61c0-4a06-b076-1c524c68ebb0.

Economic urban and social factors

Current situation of the housing market

A characteristic feature of the Slovak housing market, and a consequence
of the privatization programme initiated in the early 1990s, is the virtual
absence of aprivate rental market.#8 The absence of ahealthy rental
market has been recognized as one of the key housing issues that need to
be approached in terms of availability and affordability of rental dwell-
ings.4?

47 The aggregate of single types of tenures as well as the respective percentages do not ac-
tually amount to the stated number of dwellings (100 %). This is, however, a feature of of-
ficial statistics disclosed by the Statistical office of the Slovak Republic and with the publi-
cation of complete results with comprehensive methodology and results explanation, the
discrepancy will probably be overcome. How Many of Us Are There, Where and How We
Live (Housing and Dwellings) [online]. Bratislava: Statistical Office of the Slovak Republic,
2013, p.12 [cit. 2015-03-09]. Available at: http://slovak.statistics.sk/PortalTraffic/file
Servlet?Dokument=709b743c-61c0-4a06-b076-1c524c68ebb0.

48 See OECD Economic Surveys: Slovak Republic 2009. 1t ed. Paris: Organisation for Econom-
ic Co-Operation and Development, 2009, pp. 99-102. ISBN 978-92-64-04779-2.

49 See Koncepcia Statnej bytovej politiky do roku 2015 [Resolution of the Government of the
Slovak Republic, 2010-02-03, No.96/2010]. In: Ministry of Transport, Construction and
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Looking beyond rental housing, Slovakia is in need of affordable
rental (or otherwise available housing) for lower- and middle-income
class of its citizens. Especially in populated urban areas the actual supply
of housing units is theoretically sufficient; however, the supply of newly
built housing units gradually falls short of the requirements on floor area,
number of rooms and locations as perceived by the demand side of the
housing market.>° The outstanding housing stock is in need of anti-aging
measures in all regions of the country as already demonstrated in Ta-
ble 1. Reasons and context of insufficiency is expounded on in the follow-
ing question with the outlook of future developments.

Slovakia is perceived to have rather high regional disparities by in-
ternational standards.5! In line with that, it has significant divergences in
the regional markets of residential dwellings, which naturally implies
comparable divergences in the rental market.

Taking into account the average prices of residential housing units
for instance, there have been long established differences in market pric-
es>2 spanning from 602 EUR/m? in the Nitra region to 999 EUR/m? in the
KoSice region, in the third quarter of 2012, with typically significantly
higher prices in the Bratislava region (1 662 EUR/m?2 in the mentioned
period). This trend carries over to contemporary market situation as il-
lustrated in the Graph 4.

A study of market prices of residential dwellings in regional autocor-
relation of local units showed that there are 3 coherent areas significant-
ly interrelated in terms of prices of residential units in their neighbouring
counties: Bratislava (west), with very high prices, Lu¢enec (centre) and
Stropkov (east) both with very low prices of residential dwellings, and
the rest of the country with standard apportionment of prices based on
regional development.>3

Regional Development of the Slovak Republic [online]. 2015, p. 6 [cit. 2015-03-09]. Availa-
ble at: http://www.telecom.gov.sk/index/open_file.php?file=vystavba/bytovapolitika/
dokumenty/koncepcie/k_sbp_15.zip.

50 See e.g. V Bratislave zacina byt nedostatok novych bytov. In: Pravda.sk [online]. 2013-01-
24 [cit. 2015-03-09]. Available at: http://byvanie.pravda.sk/realitny-trh/clanok/256909-
v-bratislave-zacina-byt-nedostatok-novych-bytov/.

51 OECD Economic Surveys: Slovak Republic 2012. 1+t ed. Paris: Organisation for Economic Co-
Operation and Development, 2012, p. 8. ISBN 978-92-64-18490-9.

52 See National Bank of Slovakia [online]. 2015 [cit. 2015-03-09]. Available at: http://www.
nbs.sk/.

53 STEHLIKOVA, B. and M. PANIK. Priestorovy a ¢asovy aspekt cien nehnutel'nosti uréenych
na byvanie v Slovenskej republike. Nehnutel'nosti a Byvanie [online]. 2012, ro¢. 7, ¢. 2, p. 8
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Graph 4 Residential Property Prices by Regions, Average Prices in EUR per m?
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Source: National Bank of Slovakia [online]. 2015 [cit. 2015-03-09]. Available at: http://
www.nbs.sk/.

Similarly, the Bratislava region comprises 24.8 % of all finished
dwellings built in Slovakia in 2011, followed by Trnava (17.9 %) and
Zilina (13.1 %) regions,5* i.e. areas with high regional GDP and higher in-
comes. Paradoxically, with a more developed construction market and
infrastructure there seems to be a higher potential for interruptions of
development projects, which could be inferred from the highest yearly
decrease rate of finished residential dwellings in the country for Bratisla-
va (30.5 %).55

[cit. 2015-03-09]. ISSN 1336-944X. Available at: http://www.stuba.sk/new/docs/stu/
ustavy/ustav_manazmentu/NAB2012-2/clanok1.pdf.

54 Informacia o bytovej vystavbe v Slovenskej republike za rok 2011. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p. 2 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open%20_file.php?
file=vystavba/bytovapolitika/dokumenty/informacie/info_byt vystavba_sr_2011_kompl
et.pdf.

55 See Informacia o bytovej vystavbe v Slovenskej republike za rok 2011. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
pp. 2-3 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open%20_file.
php?file=vystavba/bytovapolitika/dokumenty/informacie/info_byt_vystavba_sr_2011_ko
mplet.pdf.
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Conversely, the regulated rent prices in the public rental sector seem
not to have fully copied the price map of residential housing units, or the
map of regional economic development,>¢ which creates slight market
distortions, though not particularly relevant as the regulated rents are
below market prices by definition.

Consequently, regions of growth, signified by higher employment
rates and higher income rates, have experienced a wider range of con-
struction and development of residential housing, yet its higher prices
may undermine its general affordability and thus discourage the mobility
of workforce57 as mentioned above.

a) The expectation about the growth and decline in number of
households in the future in a scenario of average economic
development

The concentration of households and citizens in common households had
risen between 1991 and 2001.58 In 1991, there were 11.7 % of house-
holds without their own dwelling, i.e. family units who shared their
dwellings with another household(s), whereas in 2001 the ratio of
shared households was already 19.6 %.5° These households may be thus
considered to be the ones in need of a dwelling - in order to satisfy their
housing needs. Taking into account the number of members in a house-
hold and the rise of the number of single-member households, only
69.5 % of the inhabitants were living in an unshared household as op-
posed to the 30.5 % of inhabitants in shared households. The scarcity of

56 Analyza urovne ndjomného za byty v podmienkach regiénov SR. In: Ministry of Transport,
Construction and Regional Development of the Slovak Republic [online]. 2015, p.11
[cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?file=
vystavba/bytovapolitika/dokumenty/vseobecne/Analyza_urovne_najomneho.PDF.

57 See STEHLIKOVA, B. and M. PANIK. Priestorovy a ¢asovy aspekt cien nehnutelnosti urée-
nych na byvanie v Slovenskej republike. Nehnutelnosti a Byvanie [online]. 2012, ro¢. 7,
€. 2, p. 9 [cit. 2015-03-09]. ISSN 1336-944X. Available at: http://www.stuba.sk/new/do-
cs/stu/ustavy/ustav_manazmentu/NAB2012-2/clanok1.pdf.

58 For comparative analysis of this data from 1991 and 2001 censuses see Analyza tirovne
byvania v Slovenskej republike a regionoch Slovenskej republiky, podla vysledkov scitania
obyvatel'ov, domov a bytov v roku 2001. 1. vyd. Bratislava: UEOS - Komercia, 2003, pp. 38-
58. ISBN 80-88765-30-7. After completion of processing of the data off the 2011 census
by the Statistical Office of the Slovak Republic, new information has been provided in
2014. See Scitanie obyvatel'ov, domov a bytov 2011 [Population and Housing Census 2011]
[online]. 2015 [cit. 2015-03-09]. Available at: http://census2011.statistics.sk/.

59 Analyza urovne byvania v Slovenskej republike a regiénoch Slovenskej republiky, podla vy-
sledkov séitania obyvatel'ov, domov a bytov v roku 2001. 1. vyd. Bratislava: UEOS - Komer-
cia, 2003, p. 45. ISBN 80-88765-30-7.
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dwellings caused by the transformation of state housing development
policy, the increased number of young families pertaining to the popu-
lous generation of the 1970s, wanting to form independent family units,
as well as other factors, were feared to lead to further deterioration of
the household to inhabited dwelling ratio.c?

This data is based on the number of permanently inhabited dwell-
ings. Rationalization of vacant dwellings use (11.6 % of housing stock in
2001) could, along with boosted residential construction, improve the
ratio, the latter being unlikely without a general economic development
in rural areas of shrinkage,®! with high unemployment rates and high in-
state migration.

In 1999, it had been estimated that Slovakia was in need of approxi-
mately 180 000 new housing units®? and in 2003 the estimate was al-
ready at 255 000.63 On top of that, a significant part of the country’s hous-
ing stock was in need of anti-aging measures. As of 2005, the whole hous-
ing stock built prior to 1983 (583 118 dwellings) had to undergo com-
plex renovation, and further 195 168 dwellings have been in need of rou-
tine maintenance services.®* Based on projected state support of recon-
struction and development of housing stock and standard conditions of
the economy, it is estimated that the existing housing stock will be fully
renewed by 2043.65

60 Analyza tirovne byvania v Slovenskej republike a regiénoch Slovenskej republiky, podl'a vy-
sledkov séitania obyvatel'ov, domov a bytov v roku 2001. 1. vyd. Bratislava: UEOS - Komer-
cia, 2003, p. 57. ISBN 80-88765-30-7.

61 Analyza tirovne byvania v Slovenskej republike a regiénoch Slovenskej republiky, podla vy-
sledkov séitania obyvatel'ov, domov a bytov v roku 2001. 1. vyd. Bratislava: UEOS - Komer-
cia, 2003, p. 57. ISBN 80-88765-30-7.

62 CVACHO, V., Z. PETRASOVA and E. SZOLGAYOVA. Profily krajin v sektore byvania:
Slovensko. 1.vyd. Bratislava: Ministerstvo vystavby averejnych prac Slovenskej repu-
bliky, 1999, p. v-7. ISBN 80-88836-54-9.

63 Aktualizacia Koncepcie rozvoja bytovej vystavby [Resolution of the Government of the
Slovak Republic, 2003-10-08, No. 952/2003]. In: Ministry of Transport, Construction and
Regional Development of the Slovak Republic [online]. 2015, p. 2 [cit. 2015-03-09]. Availa-
ble at: http://www.telecom.gov.sk/index/open_file.php?file=vystavba/bytovapolitika/
dokumenty/koncepcie/k_rbv_a.zip.

64 Sprava o stave a potreby finan¢nych zdrojov na obnovu bytového fondu v rokoch 2007 -
2013. In: Ministry of Transport, Construction and Regional Development of the Slovak Re-
public [online]. 2015, p. 11 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/
index/open_file.php?file=vystavba/bytovapolitika/dokumenty/vseobecne /obnova.zip.

65 Sprava o stave a potreby finan¢nych zdrojov na obnovu bytového fondu v rokoch 2007 -
2013. In: Ministry of Transport, Construction and Regional Development of the Slovak Re-
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Up until 2009, housing development in Slovakia recorded long-term
positive trends characterized mostly by the increase of the number of
started as well as finished dwellings.6¢ Thereafter these tendencies
slowed down, which is represented by a decrease of the index of housing
construction, i.e. represented by the number of finished dwellings per
1 000 inhabitants per year, from 3.47 in 2009 to 2.69 in 2011 (Graph
5).67 An important observation with regard to the development of rental
housing is that in 2011 the number of finished blocks of flats decreased
by ayearly ratio of 40.4 % out of which only 937 finished dwellings
(45 %) numbered among newly built municipal housing.t8

Given the current state of quantity and quality of the housing stock, it
is clear that the supply of residential rental dwellings corresponding to
the potential long-term housing needs of households is insufficient. The
supply of privately owned rental dwellings especially in urban areas is
mainly oriented towards fixed period leases susceptible to higher fluctu-
ation of tenants seeking ownership of their own housing units.

According to the Eurostat study of 2009, 39.7 % of the total popula-
tion of Slovakia was living in overcrowded dwellings,%° and 58.3 %
thereof was at risk of poverty.7? These figures complement the issue of

public [online]. 2015, p. 15 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/
index/open_file.php?file=vystavba/bytovapolitika/dokumenty/vseobecne/obnova.zip.

66 From 14 444 finished dwellings in 2006 to 18 834 in 2009. See Sprava o plneni zamerov
Koncepcie $tatnej bytovej politiky do roku 2015 [Resolution of the Government of the
Slovak Republic, 2012-07-06, No. 326/2012]. In: Ministry of Transport, Construction and
Regional Development of the Slovak Republic [online]. 2015, pp. 2-19 [cit. 2015-03-09].
Available at: http://www.telecom.gov.sk/index/open_file.php?file=vystavba/bytovapoli-
tika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_2012.pdf.

67 Informacia o bytovej vystavbe v Slovenskej republike za rok 2011. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p- 2 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open%?20_file.php?
file=vystavba/bytovapolitika/dokumenty/informacie/info_byt_vystavba_sr_2011_kompl
et.pdf.

68 Informacia o bytovej vystavbe v Slovenskej republike za rok 2011. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p- 2 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open%?20_file.php?
file=vystavba/bytovapolitika/dokumenty/informacie/info_byt_vystavba_sr_2011_kompl
et.pdf.

6 OQvercrowding Rate by Age, Sex and Poverty Status - Total Population. In: Eurostat
[online]. 2015 [cit. 2015-03-09]. Available at: http://appsso.eurostat.ec.europa.eu/nui/
show.do?dataset=ilc_lvho05a&lang=en.

70 A person’s living conditions are considered as overcrowded if the household does not
have at its disposal a minimum number of rooms equal to: one room for the household;
one room per couple in the household; one room for each single person aged 18 or more;

STUDIES 73



¢ SOCIETAS ET IURISPRUDENTIA

D | 2015, ro¢nik III., ¢islo 1, s. 43-108
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

rental housing demand with the observation that merging households
into a single dwelling, which is one of the reasons for overcrowding, en-
tails the deterioration of a household’s housing conditions.

Graph 5 Index of Housing Construction, Number of Finished Dwellings per 1 000 Inhabit-
ants per Year

Index of Housing Construction, Number of Finished Dwellings
per 1 000 Inhabitants per Year
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Source: Informécia o bytovej vystavbe v Slovenskej republike za rok 2011. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online].
2015, p.20 [cit.2015-03-09]. Available at: http://www.telecom.gov.sk/index/
open%20_file.php?file=vystavba/bytovapolitika/dokumenty/informacie /info_byt_
vystavba_sr_2011_komplet.pdf.

Accessibility of long-term leases of residential dwellings is a key el-
ement of the supply side of the housing rental market in Slovakia. Its
scarcity is arecognized obstacle for the mobility of workforce and the
satisfaction of housing needs of predominantly young families,”* which is
being approached with state housing policy measures.

one room per pair of single people of the same gender between 12 and 17 years of age;
one room for each single person between 12 and 17 years of age and not included in the
previous category; and one room per pair of children under 12 years of age. RYBKOW-
SKA, A. and M. SCHNEIDER. Housing Conditions in Europe in 2009. Statistics in Focus
[online]. 2011, no. 4, p. 3 [cit. 2015-03-09]. ISSN 1977-0316. Available at: http://ec.euro-
pa.eu/eurostat/documents/3433488/5578396 /KS-SF-11-004-EN.PDF /2ef3ac6a-9d13-
4911-8808-20145b2a125a.

71 Sprava o plneni zdmerov Koncepcie Statnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p. 5 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?file=
vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_2012.pdf.
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b) Families/households depending on rental housing vs. owner-
occupancy and other forms of tenure

Following the findings of the 2011 Census (SODB 2011) approximately
8.25 % of occupied dwellings pertain to the (idiosyncratically defined)72
rental housing category (Table 2), which could be a straightforward an-
swer to the issue. To depend on rental housing, however, would imply
that this tenure type is not the tenure of choice for a tenant, who may not
satisfy his or her housing need in a different - preferable manner. Given
the rather limited supply of non-for-profit or subsidized rental housing
units, persons with limited sources would be usually dependent on other
subjects’ housing (parents, relatives etc.), rather than rental housing.

With this in mind, the actual percentage of families who indeed de-
pend on rental housing should be identified at 1.81 % of the occupied
dwellings in Slovakia (Table 2), i.e. the number of municipal rental dwell-
ings, which specifically relate to provision of affordable housing to those
dependent on one (public task).

As of May 2011 the number of foreign citizens living in Slovakia,
amounted to 0.5 %.73 With along term yearly rate of immigration into
Slovakia per 1 000 inhabitants of around 1,74 this category of population
is statistically neglectable and neither precise data nor a policy concept
of satisfying the housing needs of immigrants through rental market is
currently at hand.

Issues of price and affordability

As far as the actual cost of rent in Slovakia is concerned, the preference is
in general given to contractually agreed values based on market indica-

721t is important to note that the SODB 2011 questionnaire lead to some overlapping be-
tween ownership structure and tenancy of a given dwelling. Moreover, a significant por-
tion of the figure (3.54 %) is taken by housing cooperatives, which legally are in a lease
relationship with the tenant (member), yet economically the tenancy rather resembles
ownership of a dwelling (Table 2).

73 Although 7.3 % of the population are of unidentified citizenship under the Census 2011.
See How Many of Us Are There, Where and How We Live [online]. Bratislava: Statistical Of-
fice of the Slovak Republic, 2012, p. 9 [cit. 2015-03-09]. Available at: http://slovak.statis-
tics.sk/PortalTraffic/fileServlet?’Dokument=d08ef7aa-c747-4012-803b-2f22028540dd.

74 BENKOVICOVA, L. et al. Statistical Yearbook of the Slovak Republic 2011. 1. vyd. Bratislava:
Statisticky tirad Slovenskej republiky; Veda, vydavatel'stvo Slovenskej akadémie vied,
2012, p. 103.ISBN 978-80-224-1215-5.
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tors.”5 Nevertheless, there is still a class of rental dwellings where price
ceilings on rents declared by the Government apply. On one hand, these
are dwellings owned by municipalities, the state or state-owned entities
(the public rental sector), where regulation of rents is declared to be de-
sirable and is meant to form the backbone of social housing’¢ and by the
year 2016 should be the only domain of rent-regulated residential rent-
ing.”7 On the other hand, there are privately owned dwellings as a result
of restitution or privatization, where rents are still regulated. As men-
tioned above, this issue is being gradually solved,’8 and the rents may be
raised yearly by 20 % until 2015 after which year full de-regulation of
this type of rents is anticipated.” Distinguishing these categories of
dwellings is relevant as there are significant differences in the levels of
market rent and regulated rent.

According to the latest statistics published by the Statistical Office of
the Slovak Republic, in 201180 rentals for housing per person in a house-

75 E.g. section 4a of the Regulatory Measure of the Ministry of Finance of the Slovak Republic
of 23 April 2008 No. 01/R/2008 on Regulation of the Rents of Flats as amended as of
20t December 2011.

76 See Koncepcia $tatnej bytovej politiky do roku 2015 [Resolution of the Government of the
Slovak Republic, 2010-02-03, No.96/2010]. In: Ministry of Transport, Construction and
Regional Development of the Slovak Republic [online]. 2015, p. 6 and following [cit. 2015-
03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?file=vystavba/by-
tovapolitika/dokumenty/koncepcie/k_sbp_15.zip.

77 Section 4 of the Act No. 260/2011 Coll. on Termination of Certain Leases Related to Flats
and Amending Prices Act, as of 23 November 2012.

78 The regulatory framework for this process is provided for in the Act No. 260/2011 Coll. on
Termination of Certain Leases Related to Flats and Amending Prices Act. The solution is
however criticized by tenants (e.g. Prdvo na byvanie [online]. 2015 [cit. 2015-03-09].
Available at: http://www.staromestan-ba.sk/) as well as the landlords (e.g. Regulované
ndjomné [online]. 2015 [cit. 2015-03-09]. Available at: http://www.regulovanenajomne.
sk/) and full reconciliation of the issue of restituted rented dwellings and its actors is still
unresolved. See generally Koncepcia spésobu usporiadania vztahov stikromnych vlastni-
kov bytovych domov a ndjjomcov bytov dotknutych deregulaciou cien najmu bytov [Reso-
lution of the Government of the Slovak Republic, 2009-09-16, No. 640/2009]. In: Ministry
of Transport, Construction and Regional Development of the Slovak Republic [online]. 2015.
17 p. [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/koncepcie/k_6402009.pdf.

79 Section 4 of the Act No. 260/2011 Coll. on Termination of Certain Leases Related to Flats
and Amending Prices Act.

80 SUKENIKOVA, H., J. KOTLAR, T. SITAROVA, D. VLCKOVA and V. ZELONKOVA. Income, Ex-
penditures and Consumption of Private Households in the Slovak Republic 2011 [online].
1. vyd. Bratislava: Statisticky tirad Slovenskej republiky, 2012. 160 p. [cit. 2015-03-09].
ISBN 978-80-8121-133-1. Available at: http://slovak.statistics.sk/PortalTraffic/fileServ-
let?Dokument=74673e2a-e041-49d9-af2b-e871b63dbae5. The 2011 data were collected

76 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2015, Volume IIL, Issue 1, Pages 43-108 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

hold per year averaged to 119.21 EUR, whereas expenditures for hous-
ing, water, electricity, gas and other fuels in total amounted to 778.14
EUR per person in ahousehold per year.8! The net money income in
a household in this period averaged to 4 341.27 EUR per person per
year.82 Weighing these figures would indicate that the rent-to-income ra-
tio in 2011 may be estimated in average as 2.75 % and housing expendi-
ture-to-income ratio would average 17.92 %.

The statistics of household budget surveys from the preceding
years83 show that the household expenditures on housing, water, elec-
tricity, gas and other fuels account for astable average of 20 % of
a household’s net money expenditure of which the rent itself is gradually
gaining a higher ratio. One should keep in mind that rentals in the public
rental sector are price-regulated with much more affordable rents than
the open-market rents. Figures from the developing private rental sector
are not publicly accessible for precise statistical evaluation. Yet for the
sake of comparison, it may be instructive to state the average price of
housing rents as regularly summarized off the real estate agents’ data for
Bratislava.8* The rents in the first quarter of 2012 spanned from
12.40 EUR/m2/month for a garconniére to 7.64 EUR/m?/month for a 4+

in 4 705 randomly selected households from the whole Slovak Republic, which were will-
ing to offer information about their budgets.

81 SUKENIKOVA, H., ]. KOTLAR, T. SITAROVA, D. VLCKOVA and V. ZELONKOVA. Income, Ex-
penditures and Consumption of Private Households in the Slovak Republic 2011 [online].
1.vyd. Bratislava: Statisticky tirad Slovenskej republiky, 2012, p. 19 [cit. 2015-03-09].
ISBN 978-80-8121-133-1. Available at: http://slovak.statistics.sk/PortalTraffic/fileServ-
let?Dokument=74673e2a-e041-49d9-af2b-e871b63dbae5. International classification of
individual consumption by purpose was applied in the Household Budget Surveys (HBS)
as required for HBS by Eurostat (COICOP-HBS).

82 SUKENIKOVA, H., ]. KOTLAR, T. SITAROVA, D. VLCKOVA and V. ZELONKOVA. Income, Ex-
penditures and Consumption of Private Households in the Slovak Republic 2011 [online].
1.vyd. Bratislava: Statisticky tirad Slovenskej republiky, 2012, p. 12 [cit. 2015-03-09].
ISBN 978-80-8121-133-1. Available at: http://slovak.statistics.sk/PortalTraffic/fileServ-
let?Dokument=74673e2a-e041-49d9-af2b-e871b63dbae5. In case of income items, the
survey followed Regulation (EC) No.1177/2003 of the European Parliament and of the
Council of 16 June 2003 Concerning Community Statistics on Income and Living Conditions
(EU-SILC) [2003-06-16]. Regulation of the Council of the European Union, No. 1177/2003.

83 For years 2006 - 2010 see BENKOVICOVA, L. et al. Statistical Yearbook of the Slovak Re-
public 2011. 1. vyd. Bratislava: Statisticky trad Slovenskej republiky; Veda, vydavatel'stvo
Slovenskej akadémie vied, 2012, pp. 167-172. ISBN 978-80-224-1215-5.

84 See TRH.sk [online]. 2015 [cit. 2015-03-09]. Available at: http://www.trh.sk/, real estate
web portal, summarizing data on rentals of flats in Bratislava and its districts. The prices
of rents are stated in EUR per m? per month, based on offers supplied by the landlords,
cleared of extremes and without specification of the actual content of the service paid for.
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room flat.85 Another recent study of housing market in Bratislava re-
vealed the correlation between the monthly rent and average mortgage
instalment for a purchase price of a similar dwelling. The average month-
ly rent in Bratislava in the last quartile of 2013 was 600 EUR, whereas an
average mortgage instalment for anewly built purchased dwelling
amounted to 781.12 EUR as opposed to 515.61 EUR in case of a second-
ary market dwelling.86

The yearly Eurostat analysis of household income figures and hous-
ing expenditures concerning the housing cost overburden rate8” shows
that in 201188 the ratio in Slovakia amounted to 12.9 % among tenants
paying a market price for rents and to 8.9 % among tenants paying rents
at reduced price or occupying a dwelling free of charge, which is below
the EU average in both cases.

In addition, some supplemental data on specific issues may put the
finishing touches to the picture of real renting costs in Slovakia. Accord-
ing to another survey (EU-SILC)® of 2011, the total disposable income of
a household averaged 1 074 EUR per month.?° Though of an older date,
there are rather precise figures on the prices of rents available, from tar-
geted surveys performed by the former Ministry of Construction and Re-

85 See Vyvoj ponukovych cien bytov na prenajom za r. 2007, 2008, 2009, 2010, 2011 a 2012.
In: TRH.sk [online]. 2015 [cit. 2015-03-09]. Available at: http://www.trh.sk/clanky/
byvanie-a-reality /vyvoj-ponukovych-cien-bytov-na-prenajom-za-r-2007-2008-2009-
2010-2011-a-2012-505.html (detailed statistics broken down to districts and years).

86 JANCURA, M. Reality v Bratislave. In: Bencont Investments [online]. 2014 [cit. 2014-02-
10]. Available at: http://www.bencontinvestments.sk/app/cmsFile.php?disposition=a&
ID=893.

87 The housing cost overburden rate is the percentage of the population living in households
where the total housing costs (‘net’ of housing allowances) represent more than 40 % of
disposable income (‘net’ of housing allowances).

88 See Housing Cost Overburden Rate by Age, Sex and Poverty Status. In: Eurostat [online].
2015 [cit. 2015-03-09]. Available at: http://appsso.eurostat.ec.europa.eu/nui/show.do?
dataset=ilc_Ilvho07a&lang=en.

89 See KOVACOVA, Y. and R. VLACUHA. EU SILC 2011 Zistovanie o prijmoch a Zivotnych pod-
mienkach domdcnosti v SR [online]. 1. vyd. Bratislava: Statisticky trad Slovenskej republi-
ky, 2011. 80 p. [cit. 2015-03-09]. ISBN 978-80-8121-134-8. Available at: http://slovak.
statistics.sk/PortalTraffic/fileServlet?Dokument=e918c745-598d-4c6e-b16a-63a69f29
0526. The survey as a part of EU-SILC statistics, included around 5 200 households in
Slovakia.

90 KOVACOVA, Y. and R. VLACUHA. EU SILC 2011 Zistovanie o prijmoch a Zivotnych podmien-
kach domdcnosti v SR [online]. 1. vyd. Bratislava: Statisticky tirad Slovenskej republiky,
2011, p. 13 [cit. 2015-03-09]. ISBN 978-80-8121-134-8. Available at: http://slovak.statis-
tics.sk/PortalTraffic/fileServlet?Dokument=e918c745-598d-4c6e-b16a-63a69f290526.
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gional Development of the Slovak Republic. As of 2004, the monthly rent
in a municipal flat built prior to 2001 averaged 37.57 EUR as opposed to
newly built flats, where the monthly rent amounted to 78.34 EUR.! Simi-
larly, monthly rents in older state-owned flats averaged to approximately
62.07 EUR and 68.71 EUR in newer flats in the same period.?2 The study
implies that the actual rents in these respective dwellings had been al-
ways below the price-rent ceilings applicable thereto and based on prior
experience a relatively steep rise in the rents of rent-regulated dwellings
was to be expected. Yet the rent-ceilings as such have not been changed
since 2003.93 A targeted survey of tenants of privately owned flats with
regulated rents indicated that as of 2009 the average monthly rent in this
category of dwellings amounted to 85.82 EUR.%4 It is noteworthy that the
vast majority of these dwellings are located in Bratislava, where market-
price rents exceed this figure several times.

a) Home ownership more attractive alternative than rental housing

As already stated above Home ownership is the prevalent form of resi-
dential housing in Slovakia. According to the 2001 population and hous-
ing census?®® 75.9 % of dwellings in the Slovak Republic had been owned
by private citizens, 14.9 % by housing cooperatives and further 9.2 % of
dwellings had been owned by other subjects. Statistics of ownership

91 Analyza urovne najjomného za byty v podmienkach regionov SR. In: Ministry of Transport,
Construction and Regional Development of the Slovak Republic [online]. 2015, p.9
[cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?file=
vystavba/bytovapolitika/dokumenty/vseobecne/Analyza_urovne_najomneho.PDF.

92 Analyza urovne najjomného za byty v podmienkach regiénov SR. In: Ministry of Transport,
Construction and Regional Development of the Slovak Republic [online]. 2015, p.15
[cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?file=
vystavba/bytovapolitika/dokumenty/vseobecne/Analyza_urovne_najomneho.PDF.

93 Sprava o plneni zdmerov Koncepcie $tatnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p- 6 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?file=
vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_2012.pdf.

94 Informécia o udajoch zistenych z prihlasovania ndjjomcov bytov v bytovych domoch stik-
romnych vlastnikov. In: Ministry of Transport, Construction and Regional Development of
the Slovak Republic [online]. 2015, p. 4 [cit. 2015-03-09]. Available at: http://www.tele-
com.gov.sk/index/open_file.php?file=vystavba/bytovapolitika/dokumenty/informacie/i_
bdsv.pdf.

95 The data of the latest population and housing census pursued 21st May 2011 is yet to be
processed by the Statistical Office of the Slovak Republic. See S¢itanie obyvatel'ov, domov
a bytov 2011 [Population and Housing Census 2011] [online]. 2015 [cit. 2015-03-09].
Available at: http://census2011.statistics.sk/.
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structure of dwellings as of December 31st, 2008, estimated that home
ownership represented approximately 94.5 % of permanently inhabited
dwellings.?¢ This assumption has proven right and it thus illustrates
along term trend, as under the recently published results of the 2011
Census, out of all inhabited dwellings, as already mentioned, owner oc-
cupation of flats in blocks of flats reached 43 % of the housing stock,
owner occupation of family houses 41.89 % and occupation of housing
cooperative flats®? 3.54 %, whereas typical rentals (municipal - social,
private and service - employment based combined) amount to only
4.71 % of the occupied housing stock. Moreover, analysts argue that
home ownership is typically elected by the middle- and upper-income
class citizens.?8

The reasons for this state date back to the post-communist era of
transformation in the tenure structure. In 1991 nearly all state owned
dwellings were transferred to municipal ownership.?® The privatization
programme that started in 1993 allowed tenants in the municipal hous-
ing stock to purchase their home under very favourable conditions
(right-to-buy legislation).190 This right-to-buy legislation, although
amended several times, is still in effect today and it applies only to specif-
ic kinds of flats built prior to 1998,101 yet it has been portrayed as one of

96 Sprava o plneni zdmerov Koncepcie Statnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
pp. 3-4 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_2012
.pdf.

97 Although legally speaking the title of the user of a cooperative flat is a contract of a lease
with the housing cooperative, the tenant owns equity in the cooperative itself, therefore
economically, his standing sways more towards the one of the owner.

98 Sprava o plneni zdmerov Koncepcie Statnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p. 4 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?file=
vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_2012.pdf.

99 Act No. 138/1991 Coll. on Municipalities’ Property, as amended.

100 OECD Economic Surveys: Slovak Republic 2009. 1st ed. Paris: Organisation for Economic
Co-Operation and Development, 2009, p. 99. ISBN 978-92-64-04779-2. See section 27
and following of the Act No. 182/1993 Coll. on Ownership of Flats and Non-Residential
Premises.

101 Section 29a of the Act No. 182/1993 Coll. on Ownership of Flats and Non-Residential Prem-
ises.
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the reasons for underdevelopment of the rental housing market in Slo-
vakia as well as its availability and affordability.102

Additionally, as pointed out by OECD, the fiscal treatment of housing
is geared heavily towards supporting owner-occupation. Subsidization
remains substantial, real estate taxes are low and capital gains on hous-
ing are tax free for residents after two years.193 Consequently, with ac-
cessible loans and the instalments of mortgage payments, which are ad-
vantageous to buyers when compared to the monthly rents of non-
subsidized, privately owned dwellings with deregulated rents, as well as
with the common perception of the advantages of home ownership, it is
not considered an alternative to rental housing in the private market, ra-
ther the primary and desirable form of residential housing, supplement-
ed by rental housing afforded by the municipalities.

b) The effects of the crisis since 2007

The crisis in the financial and real-property sector culminated in 2008 in
Slovakia, but its effects on the rental sector are indirect. Firstly, rents in
the public rental sector are regulated and do not exceed affordable
amounts even in newly built dwellings. The payment discipline of these
tenants was assessed as unsatisfactory as early as 2005, as only 77 % of
due payments of rent had actually been paid.1% Secondly, the ability to
pay the rent seems to be a function of unemployment rate, as the pay-
ment discipline had been much worse in regions with a higher unem-
ployment rate. However, tenants of newer dwellings in the public rental
sector seem to be able and willing to pay their rents properly even
though the rent levels are higher.105 Thirdly, the consumer price indices

102 Sprava o plneni zamerov Koncepcie $tatnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p.4 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_201
2.pdf. Similarly OECD Economic Surveys: Slovak Republic 2009. 1+t ed. Paris: Organisation
for Economic Co-Operation and Development, 2009, p. 100. ISBN 978-92-64-04779-2.

103 QECD Economic Surveys: Slovak Republic 2009. 15t ed. Paris: Organisation for Economic
Co-Operation and Development, 2009, p. 94. ISBN 978-92-64-04779-2.

104 Analyza drovne ndjomného za byty v podmienkach regiénov SR. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p. 17 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/vseobecne/Analyza_urovne_najomneho.PDF.

105 Analyza drovne ndjomného za byty v podmienkach regiénov SR. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
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of actual rents for housing show that from 2006 to 2010 the rents were
rising yearly by 2.3 % in 2006, 5.4 % in 2009 and back to 1.7 % in
2010.196 The figures of 2006, however, formed 215.2 % of actual rentals
for housing in 2000.197 As mentioned above, higher rents amounted to
1.7 % of net household expenditures in 2006 with steady rise of the ratio
t0 2.9 % in 2010.108

The problems that tenants may have encountered in paying the rent,
therefore, seem to have carried over in the same extent from the pre-
crisis period and were not triggered by the financial crisis itself. The cri-
sis effects, especially the scarcity of funding for the development of social
and subsidized rental housing!%® mostly affected the supply side of new
and affordable rental dwellings.

Tenancy contracts and investment

Experts of the UNECE in terms of a study in 1999 found that Slovakia was
practically missing a private rental sector and that the regulation of rents
and the obligation of the landlord to provide replacement housing for an
evicted tenant make the investment in private rental sector an unattrac-
tive one.!110 Notwithstanding the gradual construction and development
of residential housing until recently, this pronouncement on investment
habits partly still holds true.

p- 17 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/vseobecne/Analyza_urovne_najomneho.PDF.

106 BENKOVICOVA, L. et al. Statistical Yearbook of the Slovak Republic 2011. 1. vyd. Bratisla-
va: Statisticky trad Slovenskej republiky; Veda, vydavatel'stvo Slovenskej akadémie vied,
2012, pp. 357-360. ISBN 978-80-224-1215-5.

107 BENKOVICOVA, L. et al. Statistical Yearbook of the Slovak Republic 2011. 1. vyd. Bratisla-
va: Statisticky trad Slovenskej republiky; Veda, vydavatel'stvo Slovenskej akadémie vied,
2012, pp. 357-360. ISBN 978-80-224-1215-5.

108 BENKOVICOVA, L. et al. Statistical Yearbook of the Slovak Republic 2011. 1. vyd. Bratisla-
va: Statisticky trad Slovenskej republiky; Veda, vydavatel'stvo Slovenskej akadémie vied,
2012, pp. 167-172.1SBN 978-80-224-1215-5.

109 Sprava o plneni zamerov Koncepcie Statnej bytovej politiky do roku 2015 [Resolution of
the Government of the Slovak Republic, 2012-07-06, No.326/2012]. In: Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online]. 2015,
p-3 [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/index/open_file.php?
file=vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plneni_uloh_z_KSBP_201
2.pdf.

110 CVACHO, V., Z. PETRASOVA and E. SZOLGAYOVA. Profily krajin v sektore byvania:
Slovensko. 1.vyd. Bratislava: Ministerstvo vystavby a verejnych prac Slovenskej repu-
bliky, 1999, p. 16. ISBN 80-88836-54-9.

82 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2015, Volume IIL, Issue 1, Pages 43-108 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

In Slovakia, the standard model of investment in residential real
property by private investors is the development of residential or semi-
residential construction projects with the majority of units allocated for
sale rather than long-term renting for housing purposes. Until 2008, the
real property market was booming, with culminating prices of residential
property and rather accessible financing.11! At that time the sale prices of
dwellings in Bratislava, for instance, were approximately 50 % higher
than the investor’s aggregate construction costs.!12 However, since May
2008 the demand side of the real estate market has been falling and so
have been the prices of dwellings.113 Due to these significant market
changes and the inability to perform, in accordance with anticipated cir-
cumstances and assumptions, alot of constructed dwellings remained
unsold. Subsequently, developers decided to rent some of these dwell-
ings. Such rentals are considered an interim measure until the market of
residential real estate recovers, rather than a rental investment itself.

Gross return on investment for rental dwellings is (without available
comprehensive data) estimated at 4 - 5 %,11* which is not quite viable as
an investment opportunity, taking into account the current yearly infla-
tion rate of 3.6 % (2012).115

A slightly different situation concerns investments of municipalities
in the construction of rental housing units (state-subsidized construc-
tion) built after February 1st, 2001. Such an undertaking is not consid-
ered a mere investment-for-profit, but the exercise of state housing poli-
cy of accessible rental housing. As mentioned earlier, the rent here is
regulated with a price ceiling set at 5 % of the aggregate construction

111 See e.g. SPIRKOVA, D. and P. RAKSANYL. Pri¢iny a dsledky hypotekarnej krizy. Nehnu-
tel'nosti a Byvanie [online]. 2011, ro¢. 6, ¢. 2, p.5 [cit. 2015-03-09]. ISSN 1336-944X.
Available at: https://www.stuba.sk/new/docs/stu/ustavy/ustav_manazmentu/NAB
2011-2/paperl.pdf.

112 §PIRKOVA, D. and P. RAKSANYL Pri¢iny a désledky hypotekarnej krizy. Nehnutelnosti
a Byvanie [online]. 2011, ro¢. 6, ¢. 2, p. 6 [cit. 2015-03-09]. ISSN 1336-944X. Available at:
https://www.stuba.sk/new/docs/stu/ustavy/ustav_manazmentu/NAB2011-2 /paper1.
pdf.

113 From average 1 619 EUR/m?2 in 2008 to 1 298 EUR/m?2 in 2012. See National Bank of Slo-
vakia [online]. 2015 [cit. 2015-03-09]. Available at: http://www.nbs.sk/.

114 GLASA, F. Preco neinvestovat do nehnutel'nosti?. In: Ako-investovat.sk [online]. 2012-06-
04 [cit.2015-03-09]. Available at: http://ako-investovat.sk/index.php/nehnutelnosti/
59-nehnutelnosti/353-preco-neinvestovat-do-nehnutenosti.

115 Statistical Office of the Slovak Republic [online]. 2015 [cit. 2015-03-09]. Available at:
http://www.statistics.sk/.
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costs of the dwelling per year.!1¢ This would indicate the desirable per-
centage of yearly returns; however, such rentals may often entail the ten-
ant’s right-to-buy at affordable conditions after acertain period of
alease.

Tenancy contracts may also become relevant for professional and in-
stitutional investors, as the rental revenue may constitute significant por-
tion of profit of rent-oriented development projects. However, as men-
tioned earlier, in Slovakia the private residential rental market scarcely
exists. In line with that, investments into real property rental projects are
prevalent in connection with rentals of commercial premises. The other
important real estate-related investment opportunity (and the one pro-
ducing dominant percentage of developers’ cash-flow)!17 would be in-
vestment into retail-oriented development projects of commercial or res-
idential buildings.

Slovak capital market offers several possibilities for the investors to
partake at real estate projects. First, they can acquire corporate stock of
real estate firms that finance their activities through public offerings of
corporate stock.!® Second, investment into corporate bonds issued by
real estate businesses1? and last, investments through locally based real
property unit funds is a publicly available alternative since May 2006.120

The section 73a - section 73j of Collective Investment Act 2003
(No.594/2003 Coll.,, as amended), provides for small Slovak investors
the possibility to pool their investments in real estate in order to get the
same benefits as might be obtained by direct ownership, while also di-
versifying their risks and obtaining professional management, through

116 Section 2 of the Regulatory Measure of the Ministry of Finance of the Slovak Republic of
231 April 2008 No. 01/R/2008 on Regulation of the Rents of Flats as amended as of
20t December 2011.

117 GLASA, F. Realitné fondy - ¢as na vyhodny nakup?. In: TREND.sk [online]. 2008-06-01
[cit. 2015-03-09]. Available at: http://blog.etrend.sk/filip-glasa/realitne-fondy-cas-na-
vyhodny-nakup.html.

118 See e.g. Shares. In: Tatry Mountain Resorts [online]. 2015 [cit. 2015-03-09]. Available at:
http://www.tmr.sk/investor-relations/shares/.

119 See e.g. KREMSKY, P. Realitné dlhopisy pomézu Ipecu. In: TREND.sk [online]. 2010-07-13
[cit. 2015-03-09]. Available at: http://reality.etrend.sk/realitny-biznis/realitne-dlhopi-
sy-pomozu-ipecu.html.

120 See generally ADAMUSCIN, A. Specidlne podielové fondy nehnutel'nosti. Nehnutelnosti
a Byvanie [online]. 2008, roc€. 3, ¢. 2, p.1 and following [cit. 2015-03-09]. ISSN 1336-
944X. Available at: http://www.stuba.sk/new/docs/stu/ustavy/ustav_manazmentu/
NAB2008_2/clanok3.pdf.
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acquisition of units of a “special real property unit fund”. It is a special ve-
hicle fashioned as a mutual investment fund with portfolio consisting of
real estate of any kind (e.g. office spaces, logistics centres, retail centres,
residential buildings and hotels) including its appurtenances, for purpos-
es of its management and retail; shares in real estate companies;12! and
other assets economically tied with the real estate market. These funds
can be open- or closed-end mutual funds. A specific feature of these unit
funds compared to capital unit funds is that they can invest directly into
real property, however, value of a single immovable (or functionally con-
nected immovables) cannot form more than 20 % of the fund’s aggregate
asset value. Additionally, not more than 25 % of the fund’s asset value
can be comprised of immovables that cannot be valued by estimated
yields (usually non-rental assets determined for retail). Finally, at least
10 % of the portfolio’s value shall comprise liquid assets,'22 to safeguard
effective negotiability of the fund’s units. Functioning of special real
property unit funds underlies to careful supervision of the National Bank
of Slovakia.!23 It is thus obvious, that the development of private rental
market and commercially interesting tenancies are a prerequisite for
high turnover in tenancy investment and if attained, it could be easily uti-
lized by existing means of investment through changing portfolios of real
property unit funds.

As of 2013 five special real property unit funds were established in
Slovakia, altogether with the net asset value of 504.174 mil. EUR (De-
cember 31st, 2012), which formed 11.51 % of the net asset value of all
open unit funds in the country. This ratio has been steadily rising (from
3.17 % as of December 31st, 2008) and so was the net asset value of these
funds (119.325 mil. EUR in the same date).12* The figures indicate that
collective investment into real property assets is becoming more appeal-
ing to the investors especially with regard to the fact that all but one of

121 Pursuant to section 73e of the Act No. 594/2003 Coll. on Collective Investment, a real es-
tate company is a corporation with its business oriented at acquisition and retail of real
property, its management including rentals and provision of related services as well as
real estate agency services.

122 For details see Section 73a Art. 7 of the Act No. 594/2003 Coll. on Collective Investment.

123 See section 99 and following of the Act No. 594/2003 Coll. on Collective Investment.

124 Figures calculated on the data of the Slovak association of asset managers. Slovenskd aso-
cidcia sprdvcovskych spolocnosti [online]. 2015 [cit. 2015-03-09]. Available at: http://
www.ass.sk/ (2009: NAV of SRPUF 139.389 mil. EUR, 3.38 % NAV of all open unit funds;
2010: 197.081 mil. EUR, 4.32 %; 2011: 357.01 mil. EUR, 9.32 %).

STUDIES 85



a I SOCIETAS ET IURISPRUDENTIA
D | 2015, ro¢nik I11., éislo 1, s. 43-108

OCIET

SO > http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

these funds predominantly concentrate on national real estate invest-
ment.

As far as securitization of tenancy contracts is concerned, it should
be noted that Slovak law provides for regulation of issuing of corporate
bonds and other negotiable instruments that can be also issued by real
estate oriented businesses that may specifically gain revenue from ten-
ancy contracts.125 However, corporate bonds that may be issued in such
a manner would not be exclusively tied to tenancy incomes. The bonds
would be issued by the issuer with a set calculation of the yield on the in-
vestment out of which only a part can be left to be determined by the
share on profit of the issuer.12¢ This share on profit naturally may be con-
tingent upon the tenancy contract proceeds, but the bond itself would
represent the issuer’s obligation to repay the owed amount of money, not
limited to the rights and obligations ensuing from tenancy contracts. The
securitization system in real estate is mainly related to gaining leverage
for existing or future development projects!?” rather than speculative uti-
lization of tenancy incomes in form of securitization. Conclusively, the
virtual absence of private housing rental market is the crucial obstacle to
development and establishment of a market of rent-related securities.

Effects of the current crisis

a) Mortgages

In general, Slovakia has recovered well from adeep recession and at
a more rapid pace than most other OECD countries.!?8 The impact on the
tenants or buyers in the residential housing market was not overwhelm-
ing and was rather indirect.12° Due to the financial crisis it has become
more strenuous to gain financial leverage on the side of potential buyers
of real property, as well as the developers constructing residential hous-

125 See especially the Act No. 566/2001 Coll. on Securities and Investment Services, as amend-
ed; and the Act No. 530/1990 Coll. on Bonds, as amended.

126 Section 10 Art. 2 of the Act No. 530/1990 Coll. on Bonds.

127 See e.g. KREMSKY, P. Realitné dlhopisy pomézu Ipecu. In: TREND.sk [online]. 2010-07-13
[cit. 2015-03-09]. Available at: http://reality.etrend.sk/realitny-biznis/realitne-dlhopi-
sy-pomozu-ipecu.html.

128 OECD Economic Surveys: Slovak Republic 2012. 1st ed. Paris: Organisation for Economic
Co-Operation and Development, 2012, p. 11. ISBN 978-92-64-18490-9.

129 See e.g. TURANCOVA, M. Finan¢na kriza verzus realitny trh. In: ASB.sk [online]. 2009-01-
13 [cit. 2015-03-09]. Available at: http://www.asb.sk/biznis/developeri/financna-kriza-
verzus-realitny-trh.

86 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2015, Volume IIL, Issue 1, Pages 43-108 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

ing units. In line with the pre-crisis development boom, even in the be-
ginning of 2008, the banks required only 15 % of the developer’s co-
financing in order to provide credit to a project. A rather considerable
change occurred at the end of that year, when a conservative and cau-
tious attitude was implemented by the banks, which began to require
30 - 50 % of developer’s co-financing of a project.13° This is when the
prices of new buildings started to fall. Due to these reasons it was not vi-
able for development investors to pursue extensive construction projects
at inflated anticipated prices, which lead to the interruption of construc-
tion. This process has been, paradoxically, viewed as contributing to the
exclusion of speculative development actors from the market.131

The market situation was predominantly influenced by the attitude
of the banks that started to require stricter criteria for provision of capi-
tal. However, partly due to the falling prices of flats, the demand for cred-
it for housing remained. Interestingly, in the crisis year of 2009, the vol-
ume of housing loans increased by 15 %, therefore the banks in Slovakia
did not have to decrease their interest rates on mortgage credit.132 In the
year 2010, the volume of mortgages increased by more than 10 %, which
means that the strong demand for housing loans persevered. Hence, un-
like the rest of the euro-zone, Slovak banks did not lower the mortgage
interest rates so rapidly.133

No specific upshot of the financial crisis on renting has been encoun-
tered, other than the lack of construction of affordable rental housing
connected with the general mitigation of construction investment activi-
ties.

130 SPIRKOVA, D. and P. RAKSANYL Pri¢iny a désledky hypotekarnej krizy. Nehnutelnosti
a Byvanie [online]. 2011, ro¢. 6, ¢. 2, p. 6 [cit. 2015-03-09]. ISSN 1336-944X. Available at:
https://www.stuba.sk/new/docs/stu/ustavy/ustav_manazmentu/NAB2011-2 /paper1.
pdf.

131 See e.g. TURANCOVA, M. Finanéna kriza verzus realitny trh. In: ASB.sk [online]. 2009-01-
13 [cit. 2015-03-09]. Available at: http://www.asb.sk/biznis/developeri/financna-kriza-
verzus-realitny-trh.

132 GLASA, F. Objem hypoték a Gverov na byvanie. In: Ako-investovat.sk [online]. 2011-04-17
[cit. 2015-03-09]. Available at: http://ako-investovat.sk/index.php/rast-objemu-hypo-
tek-na-slovensku.

133 Mortgages: 6.37 % (2007) - 5.40 % (2010); Housing loans (mortgage-like personal
loans): 6.79 % (2007) - 6.45 % (2010). See National Bank of Slovakia [online]. 2015
[cit. 2015-03-09]. Available at: http://www.nbs.sk/.
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b) Repossession (seizures of houses in case of mortgage credit default
of the buyer)

No actual data on repossessions, foreclosures or evictions of residential
dwellings due to buyer’s default is being collected or published in Slo-
vakia. It is, however, possible to evaluate the ability of mortgage debtors
(or of other similar credit products for housing purposes) to repay their
outstanding debt based on the percentage of failed loans for housing.134
Since 2009135 until November 2012 the volume of failed debts for hous-
ing formed a constant of roughly 4 % of the aggregate volume of out-
standing debts on housing (3.83 % in 2009 - 4.12 % in 2012). The yearly
increase of the amount of failed debts on housing is declining from 121 %
in 2010 to 104 % in 2012. The amount of failed debt for housing purpos-
es as of November 2012 was 684.291 mil. EUR. It can be inferred that the
progressing crisis did not have a substantial impact on the ability of the
debtors to repay their obligations. True, this may be also caused by the
policy of cautious research of the bank’s clients, prior to granting a loan,
yet the year by year constantly rising amount of credit provided for hous-
ing purposes indicates that the debtors’ payment discipline remained
relatively unchanged.

c) New housing or housing related legislation in response to the crisis

Legislation introduced in recent years was specifically aimed at overcom-
ing long-term issues of the Slovak housing sector. One of the main prob-
lems to be tackled in the coming years is the process of renewal and de-
velopment of the housing stock in the country. It is partly due to the crisis
that sufficient capital is not available for private investors, which shall be
supplemented by public subsidization3¢ of the construction of housing
stock on the one hand, and the provision of social housing and related

134 Under section 73 of the Regulatory Measure of the National Bank of Slovakia No. 4/2007
of 13 March 2007 a failed loan is a loan where according to the bank’s judgement the
debtor will probably not repay its debt without e.g. foreclosing against him; or if the
debtor is in delay with payment of his significant debt by more than 90 days. Here only
4 classes of credit for housing purposes are accounted for.

135 All figures calculated from source data of the National Bank of Slovakia. National Bank of
Slovakia [online]. 2015 [cit. 2015-03-09]. Available at: http://www.nbs.sk/.

136 See Sprava o plneni zamerov Koncepcie Statnej bytovej politiky do roku 2015 [Resolu-
tion of the Government of the Slovak Republic, 2012-07-06, No. 326/2012]. In: Ministry
of Transport, Construction and Regional Development of the Slovak Republic [online].
2015, p. 2 and following [cit. 2015-03-09]. Available at: http://www.telecom.gov.sk/in-
dex/open_file.php?file=vystavba/bytovapolitika/dokumenty/koncepcie/sprava_o_plnen
i_uloh_z_KSBP_2012.pdf.
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subsidies on the other (a description of these policy measures is provid-
ed separately).

In addition, it has been a long debated issue whether or in what way
to increase property taxes that would make affluent housing habits more
costly and would thus increase revenue income. Raising property tax is
even a policy recommendation of the OECD towards Slovakia in order to
address the fiscal consolidation needs.!37 Should this tax legislation be
passed, it may have indirect effects especially on the preferences of buy-
ers or developers of new housing units or, depending on the bulk of legis-
lation, may make rentals more appealing to the residents and thus incen-
tivize measures to overcome the so-called lock-in effects.138

Urban aspects of the housing situation

a) The distribution of housing types in the city scale

In the countries of Central Europe and in Slovakia the process of subur-
banization has come significantly later, it occurred in the 90s of the twen-
tieth century. Unlike the 1970s and 1980s, when the population had
moved from rural areas to the cities, in the nineties the concentration
trends in population migration began to change to a more pronounced
de-concentration. Currently, in several regions of Slovakia an ongoing
process of suburbanization has been identified. A number of communi-
ties, which can potentially move to suburban municipalities, are located
in the suburbs of the largest Slovak towns, which are now the adminis-
trative centres of the region. The process of suburbanization and pro-
cesses of creating densely populated areas in Slovakia are the strongest
in the Slovak capital Bratislava. Overall, 26 urban centres were officially
identified as growing potentially through a process of suburbanization.
The process of suburbanization in Slovak towns is more pronounced in
the western part of the country (where there are also larger cities) and
retreating towards the east. First there are the western and northern re-
gions of Slovakia, which are the most urbanized. Urbanization and sub-
urbanization may be clearly identified along the Povazie strip. With the
advent of the urban population, closed new communities (gated commu-
nities) are occasionally created. Overall, however, the arrival of urban

137 OECD Economic Surveys: Slovak Republic 2012. 1st ed. Paris: Organisation for Economic
Co-Operation and Development, 2012, p. 13. ISBN 978-92-64-18490-9.

138 OECD Economic Surveys: Slovak Republic 2009. 1st ed. Paris: Organisation for Economic
Co-Operation and Development, 2009, p. 100. ISBN 978-92-64-04779-2.
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residents in rural communities, according to the results of research in
Slovakia is rated as positive or neutral (neither positive nor negative).
Mainly young families with children migrate to rural villages in the sub-
urbs of towns in Slovakia. They have a higher social status, which is char-
acterized by higher educational attainment and higher incomes than the
native population of rural villages in the suburbs of towns. A part of the
population moving to suburbs are persons who had previously lived
there. Some are the descendants of former residents, who had moved to
cities at the strongest stage of urbanization trends. Persons who move to
rural communities give the following reasons for their decision: a good
location of the village with regards to the location of the town (good road
access), housing reasons (housing affordability), and a healthier envi-
ronment than in the city.13° Suburbanization is linked to the rise in own-
ership housing.140

In the recent period the share of population living in cities and vil-
lages has not changed significantly (54.4 % of inhabitants living in cities
in 2011 in comparison to 56.2 % of them in 2001 and 56.8 % in 1991).
On the other hand, number of villages has increased from 2 689 in 1991
to 2 7521in 2011 (this may be also partly influenced by the administrative
changes of territory).

State Housing Policy sets out the basic aims and objectives of housing
policy and housing development. Along with economic instruments to
support housing development conditions for housing affordability may
be created for the Slovak population. Some smaller parts of the popula-
tion, however, due to its economic and social level are not able to obtain
appropriate ownership or rental housing. It is a social category which, for
various reasons, is unable to enter the labor market or is completely ex-
cluded from it and gets into a position of socially marginalized and vul-
nerable groups.

Within groups at risk of social exclusion, we include: people who, due
to low levels of education and capable of performing only occasional, odd
jobs, eventually become unemployed; people with physical or mental
disabilities; youth from institutional or protective care; the elderly; fami-

139 GAJDOS, P. and K. MORAVANSKA. Suburbanizdcia na Slovensku [online]. Bratislava: So-
ciologicky tstav SAV, 2015 [cit. 2015-03-09]. Available at: http://www.sociologia.sav.
sk/cms/uploaded/1242_attach_suburbanizacia.pdf.

140 See also GAJDOS, P., K. MORAVANSKA and L. FALTAN. Specifikd sidelného vyvoja na Slo-
vensku: Typologickd analyza sidiel. 1.vyd. Bratislava: Sociologicky ustav SAV, 2009.
179 p. ISBN 978-80-85544-62-6.
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lies with many children; single parents with children who find them-
selves in need of social help because of loss of family environment. With-
out the help of the society, this social category of people may become
marginalized groups.

Marginalized populations are threatened with total exclusion due to
factors such as loss of residence, long-term unemployment, drug de-
pendency, lack of social adaptability, membership of a particular ethnic
group in regions with high unemployment, marginal position. In terms of
all social indicators, including housing, the most numerous and specific
marginalized group in Slovakia comprise socially excluded Romani (Gyp-
sy) communities.

Addressing the housing of socially excluded Romani communities in
terms of quantity as well as the scope and complexity of the problem is
very difficult and it is not possible to associate it with an effective solu-
tion of the problems of other marginalized groups. These problems have
different causes and require different approaches to solving.

The long-term concept of housing for marginalized groups is basical-
ly aimed at solving the housing problems of socially excluded communi-
ties. Its aim is to design principles and solutions; to support tools that en-
sure an adequate standard of living of these communities depending on
local socio-economic conditions. The concept is defined by the govern-
ment-adopted “Basic Theses of the Government’s Policies for the Integra-
tion of Romani communities’ in housing” and by a special addendum to
the concept of state housing policy.14

In order to achieve a reasonable standard of living, including hous-
ing, members of socially excluded communities and social integration
must be able to work and secure sufficient revenue. However, the possi-
bility of employment is directly affected by educational attainment, ob-
tained qualifications, the level of personal hygiene, which is subject to
adequate housing, as well as the overall level of employment in a region
and the level of its development. Creating conditions for social and com-
munity development of socially excluded communities can be achieved

141 The concept is based on the following documents: a) Basic Positions of Government Poli-
cy in the Integration of Romani communities; b) Priorities of the Government in the Inte-
gration of Romani Communities in 2004; c) National Action Plan for Social Inclusion
2004 - 2006; d) Comprehensive Development Programme for Romani Settlements; and
e) Sociographic mapping of Roma in the Slovak Republic (hereinafter referred to as

“mapping”).
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by preparing them to change their housing. Providing the initial condi-
tions for the development of housing for these people is a matter of
a comprehensive approach by the government in cooperation with in-
volved sectors. Educational work and social assistance should be carried
out continuously, and be based on long-term cooperation with local asso-
ciations, churches, schools and community social workers who are
trained in this field.

The educational activities of community centers should also familiar-
ize citizens of the village communities with plans for improvements in
housing and the need for pro-active people - future tenants. In particular,
community centres have to provide them with information on how the
construction or reconstruction with the participation of citizens will be
organized as well as on the principles and conditions for the allocation of
housing. They must create conditions for active participation of citizens
in the construction and operation of community centre activities. It is al-
so vital to obtain information about the needs and perceptions of future
tenants on housing. When selecting future tenants it is also inevitable to
take into account the opinions and knowledge of community social
workers in the locality. Citizens should be informed in advance of: the ob-
ligations related to housing in new or renovated housing, the estimated
amount of rent and other charges associated with the use of the flat, how
to obtain housing allowance and follow the necessary administrative
procedures, etc. The determined rent should reflect the real income level
and future statutory housing allowance for tenants. Future tenants
should, as far as it is possible, actively participate in the construction of
new housing and the investor must ensure that the constructor, if possi-
ble, will be employing future tenants of these newly built communities in
their construction.142

b) Ghettoization and gentrification

According to the census of population and housing censuses on 2011 the
Slovak Republic had 5 397 036 permanent resident population, of which

142 Dlhodoba koncepcia byvania pre marginalizované skupiny obyvatel'stva a model jej fi-
nancovania [Resolution of the Government of the Slovak Republic, 2005-01-19,
No. 63/2005]. In: Ministry of Transport, Construction and Regional Development of the
Slovak Republic [online]. 2015, p. 4 [cit. 2015-03-09]. Available at: http://www.telecom.
gov.sk/index/open_file.php?file=vystavba/bytovapolitika/dokumenty/koncepcie/k_dlh
odoba.zip.
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105 738 people have declared to be Romani, i.e. 2.0 %.143 Due to the
methodology of the census, population figures of the Romani minority do
not represent the real situation; the results of the socio-graphic mapping
of Romani settlements from 2013, a substantial mapping method provid-
ed by the Office of the Government’s Plenipotentiary for Romani Com-
munities, inform that the estimated number of Romani people in Slovakia
is close to 402 840. Their share on population is therefore approximately
7.45 %; out of which187 285 (i.e. 46.5 %) Romani live included in the
community, others are mostly living in segregated settlements.14* Fig-
ures 3 - 5 give account of these findings with regard to individual munic-
ipalities in the country.

Figure 3 Share of Roma Population in Municipalities in Slovakia, Qualified Estimate
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Source: Percentudlny podiel Rdmov v obciach Slovenska [Share of Roma Population in Mu-
nicipalities in Slovakia]. In: Atlas rémskych komunit 2013 [Atlas of Roma Communi-
ties in Slovakia 2013] [online]. 2015 [cit. 2015-03-09]. Available at: http://www.
minv.sk/?atlas_2013&subor=180024.

143 Tagb. 10 Obyvatel'stvo SR podla ndrodnosti - sc¢itanie 2011, 2001, 1991 [online]. 2015
[cit. 2015-03-09]. Available at: http://slovak.statistics.sk/wps/wcm/connect/1f62189f-
cc70-454d-9eab-17bdf5eldc4a/Tab_10_Obyvatelstvo_SR_podla_narodnosti_scitanie_
2011_2001_1991.pdf?MOD=AJPERES.

144 Atlas romskych komunit 2013 [Atlas of Roma Communities in Slovakia 2013] [online].
2015 [cit. 2015-03-09]. Available at: http://www.minv.sk/?atlas_2013.
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Figure 4 Municipalities with Roma Population Saturated, Qualified Estimate
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Source: Obce s rdmskou populaciou v rozptyle [Municipalities with Roma Population Satu-
rated]. In: Atlas rémskych komunit 2013 [Atlas of Roma Communities in Slovakia
2013] [online]. 2015 [cit. 2015-03-09]. Available at: http://www.minv.sk/?atlas_
2013&subor=180025.

Figure 5 Municipalities with Roma Population Segregated, Qualified Estimate
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Source: Obce so segregovanymi koncentraciami rémskej populacie [Municipalities with
Roma Population Segregated]. In: Atlas rémskych komunit 2013 [Atlas of Roma
Communities in Slovakia 2013] [online]. 2015 [cit.2015-03-09]. Available at:
http://www.minv.sk/?atlas_2013&subor=180032.
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The Romani community is defined as a group of people who are sub-
jectively defined as a majority of the Romani population on the basis of
anthropological characters, cultural affiliation, lifestyle, type of living
space and also subjectively perceived as a distinct group.

Spatial distribution of socially excluded communities that are per-
ceived as Romani in Slovakia is uneven: the highest concentration is in
eastern Slovakia and southern districts of central Slovakia. Members of
socially excluded communities are actually a very diverse group of peo-
ple, which cannot be approached as one whole. Different segments of the
population face different problems, which are subject to the state of the
region, the type of segregation they are facing, levels of concentration
and the frequency ratio of Roma population in relation to the majority.
Addressing this aspect of social inclusion seems particularly urgent.145

Town and local concentration, i.e. “Urban ghettos” are now almost
ethnically homogeneous neighbourhoods whose residents are living in
a confined geographical area separate from the rest of the population.
Town and local concentrations are sometimes separate streets or clus-
ters of houses, which are an integral part of the urban village, but from
the socio-cultural point of view they create a separate unit.

The latest statistical sources indicate that 51 998 (12.9 % share of
Romani in Slovakia) Romani people live in town and local concentrations
inside the towns and villages; 95 971 of them live in the settlements lo-
cated on the outskirts of a town or village (23.8 %).146

With regard to towns, particularly KoSice, the population there lives
in about 5 000 flats in blocks of flats of mostly normal standard, owned
by municipalities, mainly in the dated tower block of flats. A part of this
population lives in houses and other dwellings. Inappropriate usage, fail-
ure to comply with Civil Code obligations related to leases of a flat and
the non-payment of rent by the tenant who is heavily indebted, cause the
lessees and the owners to have no adequate funds for repair and mainte-
nance. For these reasons, a sizeable proportion of degraded housing does

145 Dlhodoba koncepcia byvania pre marginalizované skupiny obyvatel'stva a model jej fi-
nancovania [Resolution of the Government of the Slovak Republic, 2005-01-19,
No. 63/2005]. In: Ministry of Transport, Construction and Regional Development of the
Slovak Republic [online]. 2015, p. 4 [cit. 2015-03-09]. Available at: http://www.telecom.
gov.sk/index/open_file.php?file=vystavba/bytovapolitika/dokumenty/koncepcie/k_dlh
odoba.zip.

146 Atlas rémskych komunit 2013 [Atlas of Roma Communities in Slovakia 2013] [online].
2015 [cit. 2015-03-09]. Available at: http://www.minv.sk/?atlas_2013.
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not meet the technical and sanitary regulations, and there are fears that
there may be a threat to the safety of the occupants. Almost all block of
flats are in need of repair or of comprehensive reconstruction.4?

System measures have to prevent further occurrence of default on
rent, devastation of flats and other cases of non-performance of obliga-
tions related to the lease of the flat. There is a need to create a vertical,
bi-permeable system of housing with different standards of living, while
the tenants using social work and other activities will be supported to
move forward from the lower standard of housing to the higher one. The
system would include a social hostel with a gatehouse and janitor service,
lesser standard of housing and municipal rental housing. Residents who
have duties and are actively involved in the community should have the
opportunity for a trial period to get a higher quality type of housing. Such
a system would support real efforts of citizens to improve their housing
conditions, it acts as an incentive. New leases with tenants renovated flat
community concluded for a fixed period.

In cases where people have a legal right to buy a flat, it is necessary
to provide them, in collaboration with community social workers, with
information about this option, as well as to assist them in the establish-
ment of the community of flat owners and the management of the block
of flats.

As far as spatially separated and segregated settlements are con-
cerned, according to the latest data in Slovakia there are currently 804 of
these settlements and the majority of them are inhabited by Romani
people. Of these, 327 are located on the outskirts of towns and cities -
and 231 are separated spatially, i.e. are distant from the town or city, or
are separated by a natural or an artificial barrier (river, rail track, road
and so on, the average distance of the segregated community is about
900 m, maximally 7 km). The number of inhabitants of remote, totally
separated settlements or villages is 68 540 Romani (17.0 % of the Roma-
ni population).148

147 Dlhodoba koncepcia byvania pre marginalizované skupiny obyvatel'stva a model jej fi-
nancovania [Resolution of the Government of the Slovak Republic, 2005-01-19,
No. 63/2005]. In: Ministry of Transport, Construction and Regional Development of the
Slovak Republic [online]. 2015, p. 5 [cit. 2015-03-09]. Available at: http://www.telecom.
gov.sk/index/open_file.php?file=vystavba/bytovapolitika/dokumenty/koncepcie/k_dlh
odoba.zip.

148 Atlas romskych komunit 2013 [Atlas of Roma Communities in Slovakia 2013] [online].
2015 [cit. 2015-03-09]. Available at: http://www.minv.sk/?atlas_2013.
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Meeting the housing needs of socially disadvantaged people living in
the Romani settlements is an open problem, as the quality level of their
dwellings is far below the standard of living. A significant portion of
houses in these settlements are shacks - simple shelters built of wood,
clay, metal, which do not conform to technical standards and sanitary
regulations. Most of the population is struggling with problems of the
lack of technical infrastructure - poor water quality, lack of sanitation,
electricity and gas supply, poor quality of roads, lack of public lighting,
electrical and civil facilities.

If there is an intention to reduce the current average number of in-
habitants in houses in these settlements from 8.24 to 7 people and re-
place substandard dwellings and flats with ones that will meet the basic
living requirements, it would be necessary to build about 4 327 new flats.
Due to the need to protect health it is essential to focus on the establish-
ment of basic infrastructure (water, electricity, communication network,
garbage collection, etc.) in spatially separated and segregated settle-
ments and on the improvement of sanitary conditions of families living in
substandard living conditions. The need for restoration or removal of
substandard housing and improvement of living conditions must be
a compulsory part of community development plans.149

Tackling the housing of socially excluded communities generally ex-
ceeds the financial, land, investment options and administrative possibili-
ties of communities. Some settlements are located in an unsuitable eco-
logical environment and must be eliminated in order to protect the popu-
lation. It is therefore necessary for the solution to be based on the devel-
opment plans of municipalities, housing, community development pro-
grams, economic development programs and social community devel-
opment, housing development plan of region, regional land use plan, the
economic development and social development of the region and other
development documents of autonomous regions and municipalities.

According to the latest data, 46 settlements in Slovakia have almost
no technical infrastructure, i.e. no water supply, sewerage, gas and as-
phalt road. The most accessible utility is electricity (91 % of population),

149 Dlhodoba koncepcia byvania pre marginalizované skupiny obyvatel'stva a model jej fi-
nancovania [Resolution of the Government of the Slovak Republic, 2005-01-19,
No. 63/2005]. In: Ministry of Transport, Construction and Regional Development of the
Slovak Republic [online]. 2015, p. 8 [cit. 2015-03-09]. Available at: http://www.telecom.
gov.sk/index/open_file.php?file=vystavba/bytovapolitika/dokumenty/koncepcie/k_dlh
odoba.zip.
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and the least accessible utility is sanitation (81 % of population has no
sanitation at all). Water supply is connected to 39 % of the dwellings; gas
is used by 15 % and 20 % of the residential settlements have paved ac-
cess roads.150

c) Phenomena of squatting

Many Romani settlements unlawfully occupy plots, causing problems for
the legalization of the development of these residential areas. Some are
located near various sources of pollution or areas of impaired environ-
ment, where there is no prospect for development. At present it is not
possible, in view of the large number of people in spatially separated or
segregated settlements, to be fully integrated into their communities.
Removing the settlements will require a lot of work on the construction
of new housing, basic amenities and infrastructure, but also social, eco-
nomic and cultural integration of the people.

Transfer of unlawfully occupied plots and location of plots for build-
ing of social housing shall be realized in the frames of Land Consolida-
tion, Land Ownership, Land Offices, Land Fund and Land Communities
Act (No.330/1991 Coll,, as amended). The Ministry of Agriculture and
the Office for Geodesy, Cartography and Cadastre shall harmonize their
activities in the legalization of land ownership in settlements, according
to the priorities set by local authorities. The location of construction may
deepen spatial and social segregation, but it must be a means of integrat-
ing people of affected communities. This is directly affected by the dis-
tance of the settlement from the village and its access to public services
provided both for majority and minority communities in the village.

In connection to flats the phenomenon of squatting has not been
considered a significant or persistent problem in Slovakia.
Social aspects of the housing situation

In the commentary to the Ownership of Flats and Non - residential Prem-
ises Act, their authors expressed a view that probably reflects the domi-

150 Dlhodobé koncepcia byvania pre marginalizované skupiny obyvatel'stva a model jej fi-
nancovania [Resolution of the Government of the Slovak Republic, 2005-01-19,
No. 63/2005]. In: Ministry of Transport, Construction and Regional Development of the
Slovak Republic [online]. 2015, p. 10 [cit. 2015-03-09]. Available at: http://www.telecom.
gov.sk/index/open_file.php?file=vystavba/bytovapolitika/dokumenty/koncepcie/k_dlh
odoba.zip.
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nant Slovak opinion on the general preference of ownership to renting “...
from the perspective of the owner of the flat, who is not an entrepreneur,
motifs and definite solutions of their housing situation associated with fam-
ily formation prevail, and also the possibility of realization of commercial
and business activities, etc. An owner’s title to the flat or house is in com-
parison to the lease, generally regarded as preferable. This is especially
true with regard to the stability of housing that is not guaranteed on such
level in rented houses. Ownership also provides greater certainty regarding
the costs of housing that cannot be achieved in the rental relation. There is
also a possibility of obtaining a bank loan secured by a mortgage on the
unit. Compared to rental houses, housing based on property rights is gen-
erally less disturbed and more up to-date. In case of disputes, one may ex-
pect a better chance of settling the problems among the collective owners
of flats, than among tenants in rental houses.”>1 In addition, ownership of
a house seems to pertain to the traditional value-orientation of Slovak
citizenship, as symbolizing one’s basic societal status.152

Home ownership provides a better protection of interests in compar-
ison to living in rented flats. There is always the possibility to sell the flat
or to exchange it for a smaller one.

Table 3 Summary Table

Summary Table
Home Renting with | Renting without Etc
ownership a public task a public task .
Dominant public
. . ++ + -
opinion
Tenant opinion + + -
Contribution to N
gentrification?
Contribution to .
ghettoization?
||Squatting?

Source: Own processing.

151 VALACHOVIC, M., K. GRAUSOVA and |. CIRAK. Zdkon o vlastnictve bytov a nebytovych
priestorov: Komentdr. 1. vyd. Praha: C. H. Beck, 2012, p. 8. ISBN 978-80-7400-265-6.

152 See SUCHALOVA, A. and K. STARONOVA. Mapovanie socidlneho byvania v mestdch Sloven-
ska. 1. vyd. Bratislava: Univerzita Komenského v Bratislave, Fakulta socidlnych a ekono-
mickych vied, Ustav verejnej politiky a ekonémie, 2010, p. 11. ISBN 978-80-89244-71-3.
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Conclusion

As the results of the Censuses of Population and Housing conducted in
2011 have discovered, home ownership still represents the predominant
form of housing tenure in Slovakia. One may wonder whether recent
changes in the real estate market and the legislative activities would sig-
nificantly influence this situation in the following decade. The profound
lowering of interest rates for mortgages in the last year followed by spe-
cial supportive tools for young families may confirm the existing trend of
home ownership preference. On the other hand, the developers have also
significantly shifted their policy and they started to offer smaller, one or
two roomed flats that may also create suitable objects for renting and the
developers seriously make use of this possibility as well. The recently en-
acted Act on Short Time Leases can be considered as a step forward in
the way of creating a private rental market. The huge impact on the rent-
al market traditionally belongs to the civil legislation in the field of ten-
ancy law. If the envisaged new Civil Code created a more liberal, less pro-
tective tenancy law, the growth of the rental market could be anticipated.
The affordable rental housing has probably bigger chances in the area of
bigger cities where the correlation between the labour market and the
flexibility of workers is evident. In the rural communities and the smaller
cities the choice of citizens would probably stay fixed between home
ownership and social housing, depending on the financial status of the
respective family.
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The Employment Contract
as a Central Institute of Labour Law -
Past vs. Present!

Miriam Laclavikova
Andrea Olsovska

Abstract: The freedom of contracts forms the basis of the private-law as-
pects of the labour law and, in the same time, it expresses a part of the par-
ties’ freedom in the form of contractual autonomy. Within the labour law
we recognize the basic types of contracts which, by their legal importance,
establish the respective contractual employment relationship (the employ-
ment contract and agreements on work performed outside the employ-
ment) and other types of contracts which provide, strengthen, deepen, al-
ter, or terminate the already established employment relationship. In the
presented study, we aim to outline the development of the legislation gov-
erning the employment contract during the 20t Century, with emphasis
laid on its modifications which have been depended also on the turbulent
political development on our territory.

Key Words: Labour Law; Employment Contract; Employment Relation-
ship; Legal Development; Labour Code; Slovakia.

Introduction

The emergence of the first employment regulations on our territory is
associated with the period of the contemporary (“modern”) law of the
late 19t and early 20t Centuries, following the European development
and taking the Bismarck’s Germany as a model.2 The employment con-
tract (referred to in the 19t - 20t Centuries as a service contract) was at
that time understood by the jurisprudence as a type of contract under the

-

The presented scientific study was carried out within the Project of the Slovak Research
and Development Agency: “The Human Dignity and the Fundamental Human Rights and
Freedoms in the Labour Law”, in the Slovak original “Déstojnost’ ¢loveka a zdkladné l'udské
prdva a slobody v pracovnom prdve”, project No. APVV-0068-11, responsible researcher
prof. JUDr. Helena Barancova, DrSc.

See more in VYSNY, P. Socidlne zdkonodarstvo Nemeckej ri$e v Bismarckovej ére. In: P.
MOSNY, et al. Prdvnohistorickd realita socidlnej doktriny 20. storocia. 1. vyd. Krakéw: To-
warzystwo Stowakéw w Polsce, 2013, p. 207. ISBN 978-83-7490-587-9.
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legislation of the law of obligations. Its theoretical structure was essen-
tially based on the contractual balance. Only after the substantial factual
distortions of this balance, due to the strengthening of the position of the
entrepreneur in the employer’s position, there arose concerns about the
need to identify and determine (also via mandatory regulations) the con-
tent of the employment contract (working conditions, working hours,
health and safety at work, protection of specific employee groups - wom-
en, adolescents, restriction, and later prohibition of the child labour).
Radical social and economic changes that occurred in the mid-19th Centu-
ry created a status threatening also the public (national) interest;3 on the
one hand, there was established an economically (and legally) strong
group of employers, and, on the other hand, there was increasing a sizea-
ble mass of employees who often lived on the edge of poverty. Pauperiza-
tion, the growth of the strike movement and organizing structures of
workers in response to the strengthening of the position of left-wing par-
ties were undoubtedly one of the factors of the institutionalization of an
employment contract, which later gradually gained its special position
within the labour regulations, beyond the typical private law relations.

The employment contract and its modifications until the adoption
of the Labour Code in 1965

In the second half of the 19t Century there occurred the more accurate
distinction and definition of the works contract and the employment con-
tract,* resulting in the enshrinement of the legal definition of the em-
ployment contract in the context of efforts to codify the Hungarian Civil
Code.> Adoption of partial, mutually independent legislation related to

w

Labour law which was in this period discussed rather as part of private law or the law of
obligations, thus acquired under the influence of socialization tendencies and establish-
ment of protection status of the employee a stable and strong public-law framework
(stricter determination of working time, the participation of employees in the administra-
tion and management of the company, share of employees on company profit inter alia)
and this trend continued also later. HOUSER, ]. Die historische Entwicklung des Arbeits-
vertrages in der Tschechoslowakei. In: A. CSIZMADIA and K. KOVACS, Hrsg. Die Entwick-
lung des Zivilrechts in Mitteleuropa (1848 - 1944). 1. Aufl. Budapest: Akadémiai Kiado,
1970, pp. 369-380.

For example the fundamental decision of the Royal Curia of February 14t 1911,
No. I.G. 257/1910.

The proposal of the Hungarian Civil Code of 1900 (Articles 1600 - 1625) defined an em-
ployment contract as a contract under which the employee undertakes to perform ser-
vices in household, agriculture, or in trade of the employer and the employer is obliged to
pay wages. See more in LACLAVIKOVA, M. and A. SVECOVA. Pramene prdva na tizemi Slo-
venska Il. (1790 - 1918). 1.vyd. Trnava: Typi Universitatis Tyrnaviensis, 2012, p. 150.
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the defined work activities® (differing from each other often in a minimal
range) became typical for the area of the labour law legislature.” It was
a very structured legislation of employment relations which despite be-
ing apparently incomprehensive in practice worked rather consistently.
The fragmented casuistic legislation opened up new interpretative op-
portunities for jurisprudence and judicial practice and also in relation to
the theoretical definition of employment (service) contract. The legisla-
tion on the employment contract was initially based on its overall informal-
ity. However, development in the legislation of individual employment
relations aimed at setting more stringent formal conditions for the con-
clusion of the employment contract. For certain types of contracts (gen-
erally if the time of conclusion of the contract did not coincide with the
date of commencement of work activities) there was required in addition
to the written form also a qualified notary and witness form. If in practice
there was not concluded awritten employment contract, it was “re-
placed” to acertain extent by public provisions on groomer’s, service,
and works identification and membership cards. They stated mandatory
requirements of the employment contracts. Among the regular require-
ments of employment contracts of that period belonged the type of work,
place of employment, and determination of date of the commencement of
employment.8 The statutory legislation distinguished the conclusion of
the employment contract and the actual commencement of employment.
This corresponded also to a quite extensive legislation relating to the ob-

ISBN 978-80-8082-506-5; and SORL, R. Pracovné zikonodarstvo na Slovensku v rokoch
1848 - 1918. In: L. VO]ACEK and K. SCHELLE, eds. Stdt a prdvo v letech 1848 - 1918 ve
stredoevropském kontextu. 1.vyd. Bratislava: Bratislavska vysokd Skola prava, 2007,
pp. 245-246.1SBN 978-80-969332-9-7.

Among those legislative rules there are included: Act Art. XI11/1876, Act Art. 11/1898, Act
Art. XLI/1899, Act Art.XLII/1899, Act Art.XXVII/1900, Act Art. XXVIII[/1900, Act
Art. XXIX/1900, Act Art. XLV/1907, Act Art. XIV/1914, Act Art. XVII/1914. The character
of general framework legislation was typical for: the Business Law - Act Art. XXXVII/
1875; Trade Licensing Policy of 1872 (Act Art. VIII/1872), and Trade Licensing Policy of
1884 (Act Art. XVII/1884); General Mining Act No. 146/1854.

See more in MOSNY, P. and M. LACLAVIKOVA. History of the State and Law on the Territo-
ry of Slovakia Il. (1848 - 1948). 1sted. Krakéw: Towarzystwo Stowakéw w Polsce, 2014.
190 p. ISBN 978-83-7490-768-2; and LACLAVIKOVA, M. Modernizacia pravneho poriadku
a pociatky pracovnopravne] upravy (Vyvoj pracovného zakonodarstva na naSom tzemi
do roku 1918). In: A. OLSOVSKA, ed. Europeizdcia a transnacionalizdcia pracovnych vzta-
hov. 1. vyd. Plzeti: Ales Cenék, 2009, p. 39 and following. ISBN 978-80-7380-242-4.

SORL, R. Pracovné zidkonodarstvo na Slovensku v rokoch 1848 - 1918. In: L. VO]ACEK and
K. SCHELLE, eds. Stdt a prdvo v letech 1848 - 1918 ve stredoevropském kontextu. 1.vyd.
Bratislava: Bratislavska vysoka Skola prava, 2007, p. 241. ISBN 978-80-969332-9-7.
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ligation of the employee to commence the work, respectively, of the em-
ployer to assign the employee for the employment. The legislation of the
Dual Monarchy stipulated in considerable detail the possibilities of ter-
mination of employment - the passing of the assigned period of time, the
death of an employee, the notice, or the immediate release.? Part of the
employment legislature were also provisions prohibiting the payment of
the agreed remuneration in kind,!° in particular in spirit drinks (e.g. Act
Art. 11/1898, Act Art.XLI/1899, Act Art. XXVIII/1900, Act Art. XXIX/
1900) or vouchers binding the employee to take goods from the employ-
er. On the other hand, the negative element of the laws relating to agri-
cultural workers were the provisions concerning disciplinary responsi-
bility of employees which the employer could claim from the employees
in the form of various penalties - from a reprimand to cuts in wages.!

Given the creation of the Czechoslovak Republic and the realized re-
ception of law there is created alegal dualism. In formal terms, the la-
bour law in force in Slovakia and Ruthenia was largely based on statutory
legislation stemming from the Dual Monarchy and only partially on the
customary law - that used to be applied on the settled judicial practice
and curia decisions (the case law of the Royal Curia as the Hungarian Su-
preme Court). The differences in the employment contracts in the Czech
lands and Slovakia became more significant after the adoption of

9 Reasons for the termination and immediate release (immediate withdrawal of employ-
ment) were particularly elaborated by case reports. The notice period depended on the
body which submitted the notice. A higher degree of protection via a provision of longer
notice period was interestingly bound to higher skilled works and its duration to one year
was established by the judicial practice. Cf. for example the fundamental decision of the
Royal Curia of October 19, 1905, No. P. 9791/1905. Quoted from FAJNOR, V. and A. ZA-
TURECKY, eds. Zdsadné rozhodnutia byv. uh. kr. Kiirie (do 28. 10. 1918) a Najvyssieho stidu
Ceskoslovenskej republiky (do r. 1926) vo veciach ob¢ianskych z oboru prdva siikromného
platného na Slovensku a Podkarpatskej Rusi. 1. vyd. Bratislava: Nakladom Pravnickej jed-
noty na Slovensku v Bratislave, 1927, pp. 460-462.

10 This was the so-called ban of “truck” (the “truck” system) - prohibition of payment in
kind instead of cash remuneration and prohibition to force an employee to purchase at
designated stores or to sell goods on credit to the employee. BIANCH], L. et al. Dejiny Stdtu
a prdva na tizemi Ceskoslovenska v obdobf kapitalizmu 1848 - 1945: Zviizok I: 1848 - 1918.
1. vyd. Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1971, p. 272.

11 CSIZMADIA, A. Sozialpolitische Tendenzen in der Regelung der Arbeitsverhaltnisse in
Ungarn. In: A. CSIZMADIA and K. KOVACS, Hrsg. Die Entwicklung des Zivilrechts in Mittel-
europa (1848 - 1944). 1. Aufl. Budapest: Akadémiai Kiad6, 1970, p. 349. See also BIANCHI,
L. et al. Dejiny $tdtu a prdva na tizemi Ceskoslovenska v obdobi kapitalizmu 1848 - 1945:
Zvdzok I: 1848 - 1918. 1. vyd. Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1971.
p. 224.
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amendments to the General Civil Code (ABGB) by the Act No. 155/1921
Coll, by which there was extended the employer’s obligation to pay
a part of wages in case of illness of the employee. The result of the neces-
sity for unification of employment standards within Czechoslovakia was
the Act No. 244/1922 Coll. on legislation governing the legal relations be-
tween employers and employees in Slovakia and Ruthenia (as the
amendment of the Act No.217/1924 Coll.)12 which represented a funda-
mental legislation on employment relations in Slovakia until January 1st,
1966. However, in addition to this legislation there remained in force al-
so a part of employment standards from the period of the Dual Monar-
chy. The Act defined the employment (service) contract as a contract by
which one party bound themselves to perform certain services in favour of
other party for certain period of time. Under the employment contract
there was included also such an employment, within which wages were
paid per fabricated piece or according to individual performance (which
was logical in establishing contract types of the works contract and em-
ployment contract). If the wage had not been agreed, but nor the gratui-
tousness of the contractual relationship had been clearly expressed in the
contract, there was applied the assumption of adequate wages. Unless
the contract or the circumstances dictated otherwise, the work had to be
performed personally by the employee. Formally an employment con-
tract could be concluded orally, in writing, but also in silence. The law in-
cluded also the protective provisions in relation to wages, payment of
wages in case of illness and injury of the employee, and also the employ-
er’s duty of care (treatment, medical assistance, medicines) for a sick
employee in employment. It imperatively stipulated the institute of no-
tice (the same length of notice period for the employee and the employ-
er) and the conditions of immediate termination of employment. The
mentioned law did unify to certain extent the casuistic legislation of em-
ployment relations, which was based on the legislature of the Dual Mon-
archy for the territory of Slovakia and Ruthenia, and, on the other hand,
in the same time there was ensured unification of employment standards
within Czechoslovakia towards content compliance with the provisions
of the AGBG (Articles 1151 - 1163) in their amended version. The legisla-

12 The necessity for this relatively early amendment was caused by uncertainty of derogat-
ing provision of the Law No. 244/1922 Coll,, as amended. The amendment in 1924 clari-
fied the derogation provision § 26 in the following way: “All existing written and custom-
ary provisions, if they cause a detriment of employees and thus violate these provisions of
this Act, are hereby repealed,” with important and correct mention not only of the legal
(and secondary) standards, but also of the customary law.
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tion on employment relationships between entrepreneurs and their em-
ployees (the so-called extra employees which included sales assistants,
journeymen, storekeepers, coachmen in traffic trades, factory workers,
apprentices, and others) was included in the VI. Title (Articles 100 - 151)
of the Trade Act for the territory of Slovakia and Ruthenia No. 259/1924
Coll.13 These provisions similarly remained in force until entering in force
the first codification of the labour law on our territory.14

In relation to the status of the institute of the employment contract,
or wider regulation of the individual and, consequently, also collective
employment relations, since the beginning of the 20t Century, we can
observe reflections on the possibility of creation of a separate legal sec-
tor - the labour law.1> Those ideas can be sporadically observed not only
in the scientific literature,6 but also in the Parliament which was largely
associated both with the need for unification of standards and also with
the process of socialization!” and emphasizing the public interest in the
field of labour law.18 The opposite view, refusing to separate the position
of labour law within the legislation, can be found in the codification
works on the Czechoslovak Civil Code.l® Most authors insisted on the

13 MOSNY, P. and L. HUBENAK. Dejiny $tdtu a prdva na Slovensku. 1.vyd. Kogice: Aprilla,
2008, p. 245. ISBN 978-80-89346-02-8.

14 Act No. 65/1965 Coll. Labour Code under the Article 280 came into force on January 1st,
1966.

15 The tendencies to codify labour law in the form of a special code can be seen already in the
period of the first Czechoslovak Republic by several authors (J. Gruber, ]. Heller, E. Hexner).
See more VOJACEK, L. Socialni doktrina prvni Ceskoslovenské republiky a jeji odraz
v pravu. In: P. MOSNY, et al. Prdvnohistorickd realita socidlnej doktriny 20. storocia. 1. vyd.
Krakéw: Towarzystwo Stowakéw w Polsce, 2013, pp. 23-24. ISBN 978-83-7490-587-9.

16 For example HEXNER, E. Pracovna smluva priemyselnych zamestnancov na Slovensku.
Prdvny obzor. 1922, roc. 5, ¢. 1, p. 142. ISSN 0032-6984; and HELLER, J. Zakonik o praci.
Prdvnik. 1919, roc¢. 58, p. 378. ISSN 0231-6625.

17 §0RL, R. Pravna tiprava pracovnej zmluvy na Slovensku v obdobi I. CSR. In: V. KNOLL, ed.
Acta historico-iuridica Pilsnensia 2006. 1. vyd. Plzen: Ale$ Cenék, 2007, p. 245. ISBN 978-
80-7380-085-7.

18 “It js known that the English liberalism - the principle of “laisser faire, laisser passer” - has
been weakening since the end of the 19t Century. In the public interest there are imposed
various restrictions to the entrepreneur. This is, however, shaking the foundations of our le-
gal generation. It is very difficult to adjust the new legislation to the basic principles of our
private law. The German legislature has been working for a long time to form a single “la-
bour law”.” HEXNER, E. Pracovnd smluva priemyselnych zamestnancov na Slovensku.
Prdvny obzor. 1922, roc€. 5, €. 1, p. 139. ISSN 0032-6984.

19 Legislation on the contract of employment contained in the Proposal of the Civil Code of
1931 (Articles 1022 - 1044) and in the government proposal of 1937 (Articles 980 -
1016) did not differ significantly from the legislation contained in the amended version of
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opinion of the special nature of labour standards, arguing that they can-
not be assigned to either the private or public law.20

The period of the Slovak Republic (1939 - 1945) is characterized by
arelatively abundant rule-making activity in the field of labour law and
social security law and by their enrichment with a strong social context.
The ideological basis of social doctrine of the Slovak Republic became the
Basic Law - Constitutional Law on the Constitution of the Slovak Repub-
lic No. 185/1939 Coll.,2! under which the work, whether physical or men-
tal, was declared a civic duty, the performance of tasks arising from em-
ployment became a duty of citizens,?2 the wage level had to be appropri-
ate not only to the job performance, but also to family circumstances and
there was prohibited to exploit underprivileged citizens. The duty to
work?3? applied to every unemployed person, aged 18 - 60 years, whose
duty was to appoint to an imposed work and stay in it until the appeal
(exception were cases when the appointment to work was not possible
due to health or other serious reasons of the employee). The duty to
work for the Roma and the Jews was stipulated in the regulation of Act
No.130/1940 Coll. on the temporary legislation on working duty for

the ABGB. Both proposals identically defined the employment contract (contract of work)
as a contract by which one party has undertaken to perform work for salary (wage) for
certain period of time. A special feature was the definition of the collective (referred to as
mass) employment contract which was conceived as a contract specifying the conditions
of individual contracts for the undertaking or more undertakings of a certain industry or
district. The condition of validity for the collective agreement was its written form. The
proposals subsequently stipulated the creation, content, and termination of employment,
including the so-called protective provisions on care for the employee. Both proposals in
a specially formulated provision expressed the imperative nature of most provisions of
the employment contract. See the Government Bill establishing the Civil Code. The ex-
planatory report. Prague, 1937.

20 The Labour Law is “.. a peculiar intermediate link between public and private law. Instead
of the traditional dual legal system there is created a triple division. The new, third branch
of law is referred to as the social or economic law.” HACHA, E. et al. Slovnik ver'ejného prdva
Ceskoslovenského: Svazek IIl. [Reprint vyd. zlet 1929 - 1948] Praha: Eurolex Bohemia,
2000, p. 425.ISBN 80-902752-7-3.

21 See more in MOSNY, P. Vychodiska socialnej doktriny Slovenskej republiky 1939 - 1945.
In: P. MOSNY, et al. Prdvnohistorickd realita socidlnej doktriny 20. storoéia. 1. vyd. Krakéw:
Towarzystwo Stowakéw w Polsce, 2013, p. 57. ISBN 978-83-7490-587-9.

22 Article 76 of the Constitution of the Slovak Republic No. 185/1939 Coll. says: “Mental or
physical work is a civic duty” and Article 78 of the Constitution of the Slovak Republic
No. 185/1939 Coll.: “Citizens are obliged to perform the tasks of their profession, to assist
public authorities in their activities, carry out the functions which they have assigned by law
or order of the authorities.”

23 Regulation with “force of law” status No. 129/1940 Coll. on Duty of Work.
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Jews2* and Gypsies. Regulation with “force of law” status No. 188/1942
Coll. on occupational licenses (membership cards) introduced for work-
ers mandatory occupational licenses, without which the employer could
not take the worker to employment. The employee could have his/her
occupational license (which was kept by the employer) back only after
the proper termination of the employment.2>

After the World War Il, practically until the adoption of the first
Czechoslovak Labour Code, there remained in force the original (Czecho-
slovak) regulations. An important change was the reintroduction of the
general duty of work by the Presidential Decree No. 88/1945 Coll. of Oc-
tober 1st, 1945. The above-mentioned decree formed the basis for the lat-
er practice of issuing consent of the District Office of Labour Protection
for termination (but also the commencement) of employment (later
there was required the approval of the District National Committee
which ceased to be no longer required only in the 60s).26 Other major in-
terventions in the area of conclusion of employment contracts included
the possibility of an employment creation by a unilateral act of the state
administration body (i.e. conclusion of the employment contract not
based on the employer’s and employee’s wills), the obligation of voca-
tional schools graduates to work in companies designated by the central
state administration body (similarly was created the employment for
university graduates), etc.2’” The first Czechoslovak Civil Code No. 141/
1950 Coll., adopted within the legal biennial, contained (unlike the ABGB
and the Hungarian and Czechoslovak proposals for codification of the
Civil Code) legislation on employment relations. They were planned to be
stipulated in a separate forthcoming Labour Code, which, however, dur-
ing the legal biennial (1949 - 1950) failed to be elaborated.

The basic “socialist” legislation on employment relations became the
Labour Code, the Act No.65/1965 Coll. It was based on new ideological

24 The duty of work for Jews was subsequently stipulated in the regulations with “force of
law” status No. 153/1941 Coll. on Duty of Work for Jews.

25 BIANCHI, L. et al. Dejiny $tdtu aprdva na tizemi Ceskoslovenska v obdobi kapitalizmu
1848 - 1945: Zviizok II: 1918 - 1945. 1. vyd. Bratislava: Vydavatel'stvo Slovenskej akadé-
mie vied, 1973, p. 559.

26 VOJACEK, L., ]. KOLARIK and T. GABRIS. Ceskoslovenské prdvne dejiny (1918 - 1992).
2. preprac. vyd. Bratislava; Zilina: Paneurépska $kola prava; Eurokédex, 2013, pp. 170-
171.ISBN 978-80-89447-99-2.

27VOJACEK, L., ]. KOLARIK and T. GABRIS. Ceskoslovenské prdvne dejiny (1918 - 1992).
2. preprac. vyd. Bratislava; Zilina: Paneurépska $kola prava; Eurokédex, 2013, p.171.
ISBN 978-80-89447-99-2.
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assumptions and it also abandoned the long-established concepts of
“employer” and “employee” and replaced them by the terms “socialist or-
ganization” and “worker”. In the meaning of its Article 29 the organization
was obliged to agree with the worker a type of occupation (function) to
which the worker is assigned, place of employment (municipality, plant, or
otherwise designated place) and date of commencement of employment. In
the employment contract there was also generally agreed the wage clas-
sification of the worker, corresponding to the agreed type of work. In re-
lation to the formal requirements of the employment contract, the Act
enshrined in the Article 32 the cases when the organization shall con-
clude a contract in writing (e.g. it was the situation when the employee
had requested the contract in writing, or if the employment contract was
concluded by ajuvenile worker or a worker who had been deprived by
a court decision of his/her legal capacity); in other cases, the employ-
ment contract was also valid even though it was concluded orally or im-
plicitly. The legislation gradually became stricter and required the em-
ployment contract in writing in any case (the exception was, for example,
if the agreed employment lasted less than one month). Taking into ac-
count the absence of the clause of invalidity, the employment contract
concluded orally or implicitly was still considered valid. The remunera-
tion, as opposed to the current legislation, was not a compulsory re-
quirement for the employment contract. A specific feature was that an
employment could also arise under a framework agreement on works to
allow the “voluntary” participation of workers in mass events organized
for assistance in agricultural and similar short-term works or to ensure
the performance of works in manufacturing and vocational training of
pupils and students. The employment under the framework agreement
on works commenced by beginning to perform works without necessity
to conclude a contract of employment with individual workers and it
ended with the execution of the agreed work or with the expiry of the
agreed period, unless otherwise agreed.28 The employment could termi-
nate by agreement, dismissal, immediate termination of employment,
and cancelling of employment within the probationary period. Through-
out the whole period of its validity the Labour Code was characterized by
predominant binding effect of its provisions.

28VOJACEK, L., ]. KOLARIK and T. GABRIS. Ceskoslovenské prdvne dejiny (1918 - 1992).
2.preprac. vyd. Bratislava; Zilina: Paneurépska $kola prava; Eurokédex, 2013, p.172.
ISBN 978-80-89447-99-2.
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Employment contract and its modifications at present, based on the
Labour Code of 2001

Based on the legal status of lex lata, especially on the force of the Labour
Code itself, on the enshrining concept of the employee in the Article 11 of
the Act No.311/2001 Coll. of the Labour Code, as amended (hereinafter
just as “the Labour Code”), on the often discussed cohesiveness of the con-
tract types in labour law - enshrined in the Article 18 of the Labour
Code,?? and on the still relatively high level of cogency of labour legisla-
tion, the scope of contract types in the labour law is substantially nar-
rower than the range of contract types in the civil or commercial law. The
labour law is currently specific thanks to the fact that the content of indi-
vidual contracts and agreements is significantly determined by mandato-
ry provisions. This aspect is very evident when concluding an employ-
ment contract. Contractual parties conclude an employment contract in
which they agree their reciprocal rights and obligations, and by the sim-
ple act of concluding an employment contract they also undertake the re-
sponsibilities and working conditions which result directly from the La-
bour Code, other labour regulations, internal regulations of the employer,
and the collective agreement, even though they did not agree them ex-
plicitly in the employment contract.

Within the contractual system of the labour law, the employment con-
tract dominated in the past and it currently also dominates. It is not
asimple contract, but it is the contract which, by its nature, creates
a long-lasting working relationship (employment), within which there is
performed the entire complex of the rights and responsibilities related to
the labour law and creates the basis for further, successive rights and ob-
ligations arising from the employment relationship.39 In addition to the
employment contract it is possible to establish a basic employment rela-
tionship also via additional agreements on work performed outside the
employment.

29 Limitation, respectively cohesiveness of the contract types arises from the Article 18 of the
Labour Code. According to the Article 18 of the Labour Code, a contract under the Labour
Code or other labour legislation is concluded as soon as the parties agreed on its content.
Based on this provision there can be stated the principle of “numerous clausus” of the con-
tract types which forces the parties to labour relations adhere to only those types of con-
tracts that are provided for under the employment regulations.

30 GALVAS, M. Pracovni pomér aneb Co by mél védét kazdy zaméstnavatel i zaméstnanec.
1. vyd. Brno: Elita Bohemia, 1995, p. 30. ISBN 80-901927-0-X.
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The employment contract is a bilateral legal action. In practice, we
can find a simple employment contract, but also a contract of employ-
ment which in itself contains a number of other employment agreements,
for example the agreement on probationary period, agreement on mate-
rial accountability, qualification agreement, or agreement on wage de-
ductions and so on.

When drafting a contract, an agreement, in practice there shall be en-
sured in particular that there are met all the terms and conditions which
the Labour Code requires for their validity. Given the subsidiary applica-
tion of the general provisions of the Civil Code on the first, general part of
the Labour Code and that the provision of legal action is enshrined in the
Civil Code, it is necessary to apply the civil-legal legislation also on the
legal actions within the labour law.

Application of the civil matter of legal action in the area of labour law
depends on the enshrinement of the subsidiary application of the general
part of the Civil Code in relation to the first, general part of the Labour
Code (Art. 1 para. 4 of the Labour Code).3! The concept of legal action is
defined in the Article 34 of the Civil Code,32 under which the action is the
expression of will directed in particular to the creation, modification, or
termination of the rights or obligations that the legislation associates
with such expressions of will. Only the expression of will is considered as
avalid legal action within labour law, if it complies with the conditions
required by regulations of labour and also civil law. In order to be con-
sidered “as valid, the legal action must meet the criteria that the law pro-
vides as the conditions of validity, commonly referred to as formalities of
legal actions.”33 The required formalities relate to the various elements of
alegal action - the subject, the will, the expression of will, the ratio of will
and expression, and the object (i.e. formalities of alegal action as
a whole).

The same applies for legal actions in the labour law. Taking into ac-
count the legislation of the Civil Code, if the legal action is to be valid as

311f this Act (i.e. the Act No. 311/2001 Coll. Labour Code, as amended) in the first part does
not provide otherwise, under paragraph 1 (i.e. Art. 1 para. 1 of the Act No. 311/2001 Coll.
Labour Code, as amended) general provisions of the Civil Code govern the legal relations.

32 Alegal action is an expression of will directed mainly to the creation, modification, or
termination of the rights or obligations that the legislation associates with such expres-
sions.

33 LAZAR, ], ]. CIRAK, A. DULAK, K. KIRSTOVA and ]. SVIDRON. Zdklady ob¢&ianskeho hmotné-
ho prdva. 2. preprac. vyd. Bratislava: Iura Edition, 2004, p. 113. ISBN 80-89047-89-0.
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a whole, there is required in addition to complying with the formalities
required by law and which are related to its elements, also the possibility
of the subject of the legal action (legal possibility or feasibility of the
case) and its lawfulness (or there arises a no-lawfulness of the legal ac-
tion, if the legal action in its content or purpose is contrary to the law, or
it circumvents the law or contravenes good morals under Article 39 of
the Civil Code). The process of concluding contracts and agreements in
labour law is also governed by the Civil Code. The legislation on the pro-
cess of contracting is also governed by Articles 43 - 49 of the Civil Code,
with the condition that the Labour Code provides for the process of for-
mation of contracts in Articles 18 and 19. According to the Article 18 of
the Labour Code, a contract under the Labour Code or under other labour
legislation is concluded in the moment, when the parties agreed on its
content.

Given the specificity of the labour law and its protective function, the
Labour Code also provides other formalities for the validity of legal ac-
tions.34 In addition to the general formalities required by the Civil Code
and the Article 17 of the Labour Code, the employment actions must also
comply with other conditions (substantive legal conditions) which are
enshrined in an individual section of the Labour Code, within the legisla-
tion on the individual institutes.

Validity of the legal action is to be assessed in accordance with gen-
erally binding legal regulations existing at the time the legal action was
taken.35

The performance of dependent work3¢ is carried out mainly on the
basis of an employment relationship - the employment. The employment

34 Article 17 of the Act No.311/2001 Coll. Labour Code, as amended: (1) Alegal action by
which the employee disclaims his/her rights in advance, is invalid. (2) A legal action to
which a competent authority or legal representative has not prescribed consent or to
which the employees’ representatives have not prescribed consent; a legal action that has
not been previously discussed with the employees’ representatives, or alegal action
which has not been performed in the form prescribed by this Act, is invalid, only if it is
expressly provided by this Act or by a special regulation. (3) Invalidity of alegal action
cannot be to the detriment of the employee, if the invalidity was not caused by him/her. If
any damage arises for the employee due to an invalid legal action, the employer is obliged
to refund it.

35 SALAC, J. Rozpor s dobrymi mravy a jeho ndsledky v civilnim prdvu. 2.vyd. Praha: C. H.
Beck, 2004, pp. 196-197. ISBN 80-7179-914-9.

36 Article 1 para. 2 of the Act No. 311/2001 Coll. Labour Code, as amended: A dependent work
is the work performed in respect of the employer’s superiority and the employee’s inferi-
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may be under the current legislation embodied in the Article 42 of the La-
bour Code established only under the employment contract. The Labour
Code recognizes also the institute of election and appointment, but only
with prerequisite or requirement of the performance of a position for
certain categories of employees. After the election and appointment, it is
necessary to conclude the employment contract, because the contract of
employment is an exclusive method of the establishment of an employ-
ment.

According to the Art. 42 para. 2 of the Labour Code, if a special regu-
lation provides for the election or appointment as a condition of the per-
formance of a position as statutory body or an internal regulation of the
employer establishes election or appointment as a requirement for the
performance of the position of managing employee in the direct activity
as a statutory body, the employment of such an employee shall be based
on awritten employment contract only after his/her election or ap-
pointment. If the performance of the employee’s work is not satisfying
for the employer, the employer has the right to simply remove the em-
ployee from office and it is considered as a redeemable reason according
to Art. 63 para.1 let.d) pt. 2 of the Labour Code. The legislation en-
shrined in the Art. 42 para. 2, following the Art. 63 para. 1 let. d) pt. 2 of
the Labour Code, allows the employer to easily terminate the employ-
ment by notice with certain categories of managers.3?

The Labour Code in a mandatory way provides for the form and con-
tent formalities of the employment contract, but in the same time it also
allows the contractual parties to agree other formalities, working condi-
tions in its dispositive standards. Agreed working conditions may not be
agreed in breach of generally binding legal regulations and mandatory
standards of labour law.

Employment is specific in the fact that in addition to the terms
agreed in the employment contract, the parties to the employment rela-
tionship must also govern those conditions that are determined by the
generally binding labour regulations or collective agreements, or internal
regulations of the employer. The working conditions determined in such

ority, and is performed personally by the employee for the employer, according to the in-
structions of the employer, on behalf of the employer, and during the working time de-
termined by the employer.

37 BARANCOVA, H. Slovenské a eurdpske pracovné prdvo: slovenskd a Ceskd judikatira, judi-
katiira eurdpskych sidov. 1.vyd. Zilina: Poradca podnikatela, 2004, p.316. ISBN 80-
88931-32-0.
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way are binding for the parties to the employment relationship; they do
not have to enshrine them in the employment contract. When negotiating
working conditions the parties to the employment relationship are lim-
ited by the specified conditions and must not negotiate such working
conditions which would be contrary to the conditions prescribed.38

According to the Article 42 of the Labour Code, the employment is es-
tablished by a written employment contract between the employer and
the employee. The employer must give one copy of the employment con-
tract to the employee. From the above-mentioned arises the obligation to
conclude a contract in writing. Given that the provision does not contain
a clause of invalidity under the Art. 17 para. 2 of the Labour Code, the
employment contract concluded in other than written form is also valid.

Article 43 of the Labour Code enshrines the content requirements of
the employment contract and it distinguishes the essential, regular, and
additional content requirements. The employment relationship is estab-
lished under a contract of employment which is concluded properly if the
employee and employer agree on the essential terms under the Art. 43
para. 1 of the Labour Code, i.e. the type of work and its brief characteris-
tics, place of employment, date of commencement of employment, and re-
muneration conditions. However, pursuant to the Article 46 of the Labour
Code, the creation of employment occurs only on the date agreed in the
employment contract as a date of commencement of employment.

There must be agreed the type of work in the employment contract
for which the employee is appointed and there must be defined also its
brief characteristics. The scope of the dispositive authorization of the
employer depends on the type of work agreed in the employment con-
tract. The employer may agree with the employee in the employment
contract one or more types of work, and they may be determined alterna-
tively or cumulatively. The Labour Code requires in addition to the defi-
nition of the type of work also the enshrinement of a brief description of
the work in the employment contract. This should be a brief description
of the work activities that the employee is obliged to perform. Given that
the employment contract is a bilateral legal action to be valid, it must
meet all the requirements of alegal action under the civil and labour
laws. The Civil Code, inter alia, requires that alegal action be clear and
understandable, therefore, also the type of work must be agreed trans-

38 BERNARD, F. and J. PAVLATOVA. Pracovny pomer a dohody o prdcach vykondvanych mimo
pracovného pomeru. 1. vyd. Bratislava: Praca, 1966, p. 32.
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parently (a very broadly defined type of work may cause uncertainty, be-
cause it will not clearly define the tasks of the employee, e.g. if in the pro-
duction company which has more different production lines all the em-
ployees have in their employment contract stated the type of work -
“worker” without further characteristics). The work which is performed
within an employment relationship shall be determined by its type,
wherein “when identifying the type of work in more detail the most ap-
propriate way is to mention some typical work activities that an employ-
ee will perform.”3? If the employer exceeds his/her disposal authoriza-
tion and assigns work to the employee which deviates from the agreed
type of work, the employee may refuse to perform such work and this
behaviour of the employee cannot be considered as a misconduct by the
employer.

The scope of the dispositive authorization of an employer depends
not only on the agreed type of work, but also on the definition of the place
of employment in the employment contract. The place of employment can
be defined by specifying the address of the municipality (e.g. the employ-
er’s head office), the municipality, or by other means, for example indi-
cating the district, region, and so on. In the employment contract there
may be specified one or more places of employment;*° the definition of
the place of employment will depend on the particular organizational
structure of the employer (whether the employer performs its activities
in several places or its operations are concentrated in one place), the
type of performed work (e.g. for the position - the director of marketing
and advertising the place of employment will be agreed in a broader way
and for the position of a shop assistant in a more specified way).

The concept of the place of employment differentiates from the con-
cept of workplace. The place of employment may or may not coincide

39 BARANCOVA, H. Zdkonnik prdce: Komentdr [Commentary on the Labour Code]. 4. preprac.
a dopln. vyd. Bratislava: Sprint, 2005, p. 296. ISBN 80-89085-48-2.

4R 10/1971: In the employment contract there may be specified more than one place of
employment; however, in respect of the claim for compensation during business trips it is
necessary to state as a regular workplace only one place of employment. From IV, p. 397:
If the work is to be carried out not in one, but in several places, it is necessary to agree as
a place of employment all these places. If, however, the work is to be carried out in differ-
ent places that in time of conclusion of the employment contract cannot be concretely set,
it is necessary to define the place of employment in other form. It can be defined accord-
ing to the specific conditions under which the work is to be carried out, for example,
agreeing a certain part of the territorial district or designating routes of territorial dis-
trict, or agreeing the whole territorial district.
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with the concept of the workplace. The workplace means a limited space
or organizational unit in which the employee performs the agreed work,
for example a shop floor, an operation, a guild, a warehouse, an office,
a department, an accounting department, and so on.#

A substantial part of contents of the employment contract represents
an agreement on the date of commencement of employment. Establish-
ment of an employment is subject to the agreed day of commencement of
employment, not the date on which the employee actually performed
work for the first time. It can be stated based on the above-mentioned
that - if on the agreed date of commencement of employment there was
no actual performance of work, despite this fact the employment is estab-
lished. The date of commencement of employment can be defined by
specifying the calendar day or by any other way, but it must be certain
and not raise doubts.

The right to remuneration for the work performed expresses the
property characteristics of employment as the exchange of work for fi-
nancial payment. It should be noted that the material feature of employ-
ment does not constitute the essence of employment, because it is not
a simple exchange of goods - work for money. By performing a depend-
ent work a man does not obtain only financial funds, but at the same time
he/she develops his/her personality and thereby contributes to the de-
velopment of society.*2 The right to remuneration for work performed,
sufficient to enable him/her to a decent standard of living, results from
the Article 36 of the Constitution of the Slovak Republic. According to the
Art. 188 para. 1 of the Labour Code, the employer must provide the em-
ployee with a wage for his/her work.

According to the Art. 43 para. 1 let. d) of the Labour Code the remu-
neration conditions are considered as a substantial relevance of the con-
tent of the employment contract that an employer must consult with the
employee, if they are not agreed in the collective agreement. If the remu-
neration conditions are agreed in the collective agreement, in the em-
ployment contract there is sufficient to indicate the relevant provision of
the collective agreement. The concept of remuneration conditions is not
defined by the Labour Code. It can be noted that the concept of remuner-
ation conditions is wider than the concept of wages. Under the term of

41R 31/1980.
42 BARANCOVA, H. Realizace nékterych socialnich prav a svobod v pracovnépravnich vzta-
zich. Prdvo a zaméstndni. 1995, ro¢. 1, ¢. 9, p. 15. ISSN 1211-1139.
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remuneration conditions we can understand the employee’s wage as well
as various wage benefits, wage compensations, employee benefits, and so
on. The Labour Code in the scope of remuneration and in connection with
a protective function modifies an absolute minimal level of remuneration
in a mandatory way. Remuneration beyond the Labour Code which is
more favourable to employees may be provided for in the employment
contract or collective agreement.

According to the Art. 119 para. 1 of the Labour Code the wage cannot
be lower than the minimum wage determined by a special legislation.*3
An employer who has not agreed on the remuneration with the employ-
ees in the collective agreement is obliged to provide the employee with
a wage at least in the amount of the minimum wage set for the degree of
work difficulty for the corresponding work position. The employer is
obliged to assign for each position a certain degree of difficulty of work.
In practice there is often no distinction between the minimum wage and
minimum wage claim. Participants to the employment agree on the
amount of wages corresponding to the minimum wage in the employ-
ment contract, but there is not reflected the degree of complexity/diffi-
culty of the work and it is lower than the statutory minimum wage claim.
This would result in a violation of labour regulations on wages.

Given the necessity to agree on the wage conditions in the contract of
employment, in addition to wages the employer must consult with the
employee not only the amount of wages, but also the conditions of remu-
neration for overtime, for work on holidays, standby, night work, and so
on. Since wage conditions should be agreed between the employee and
the employer, also other remuneration conditions should form part of the
contract, unless they are already agreed in collective agreements. In the
event that the parties to the employment relationship want to act under
the Labour Code, in the employment contract it is necessary to indicate
the specific provisions which provide for other remuneration conditions.
If the agreement on other remuneration conditions was not included in
the employment contract, the procedure of the remuneration would be
regulated by the mandatory provisions of the Labour Code.

43 The minimum wage is guaranteed by the Act No. 663/2007 Coll. on Minimum Wage. The
amount of the minimum wage for the respective calendar year is set by the Government
Decree on Minimum Wage, issued every year with effect from January 1st (No. 297/2014
Coll.), from January 1st, 2015: 380 EUR/month; 2.184 EUR/hour.

STUDIES 125



al I SOCIETAS ET IURISPRUDENTIA
D | 2015, ro¢nik III., ¢islo 1, s. 109-132
rAS

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

In addition to the substantive content requirements the employer is
obliged to state also other working conditions, including - pay period,
working time (according to Article 85 of the Labour Code the working
time is a period of time during which the employee is available to the
employer, performs work and performs duties in accordance with the
employment contract. There must be noted in the employment contract
mainly - the agreed weekly working time at the employer, but the em-
ployer is later responsible for the concrete organization of working
time),** the paid leave,*> and the notice period (the Labour Code states
the minimum length; there may be agreed a longer notice period, but in
practice it is applied quite a few).#¢ The agreement on probationary peri-

4 The section 85 of the Act No. 311/2001 Coll. Labour Code, as amended limits the maximum
weekly working hours as follows: 40 weekly working hours for employees who work in
a one-shift schedule; 38.75 weekly working hours for employees who work in a two-shift
schedule; 37.5 weekly working hours for employees who work in a three-shift or contin-
uous schedule; 33.5 weekly working hours for employees working with chemical carcin-
ogens or ionizing radiation; 37.5 weekly working hours for a young employee (i.e., em-
ployee between 16 and 18 years of age), and 30 weekly working hours for a juvenile em-
ployee (younger than 16 years of age); the maximum weekly working time for a juvenile
includes working time performed for all of his or her employers. The maximum working
time, including overtime work, is an average of 48 working hours per week. The average
work time (section 86 and 87) is usually calculated for a four-week period in the case of
regularly scheduled work time and, in the case of irregularly scheduled work time, a peri-
od of four to 12 months (if the employee representatives agree with such longer period).
In accordance with section 97 of the Act No. 311/2001 Coll. Labour Code, as amended an
employer may require an employee to work up to 150 hours of overtime per year. The
maximum extent of overtime work is 400 hours per year (the employee can work addi-
tional 250 hours of overtime if it is mutually agreed).

45 An employee is entitled to a minimum paid vacation of four weeks if he or she has worked
for the employer for the whole calendar year. An employee who reaches at least the
33rd year of age in the respective calendar year is entitled to a minimum five-week paid
vacation for the calendar year (section 103 of the Act No. 311/2001 Coll. Labour Code, as
amended).

4 The ordinary notice period is at least one month unless otherwise provided by the Labour
Code. The notice period lasts at least for two months if the employment on the date of re-
ceiving the notice lasted at least one year. If the notice is given by the employer for organ-
izational (economic) reasons specified under the Labour Code or by reason of the long-
term health incapacity of an employee to perform the agreed-upon work, the notice peri-
od is at least three months (provided that the employment up to the date of notice lasted
at least five years). The notice period commences on the first day of the calendar month
following the month of delivery of the notice of termination to the employee and it ex-
pires on the last day of the relevant calendar month (section 62 of the Act No. 311/2001
Coll. Labour Code, as amended).
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0d*’ or the secondment agreement on business trip are frequent content
requirements of the employment contract. According to the Art. 43 pa-
ra. 4 of the Labour Code, the employer may agree with an employee also
other conditions in which the participants are interested, particularly
employee’s material bonuses.

The provisions of the Art. 43 para.4 of the Labour Code,*8 under
which the conditions in which the parties are interested may be agreed,
leave space for other arrangements of participants to the employment
contract. Although it would be correct to guide the practice under the
principle: “Everything is permitted, which is not prohibited.” This means
that the coercive provisions of labour laws should be strictly complied
with by the parties, and within the dispositive provisions of labour regu-
lations it would be useful to shape the content of the employment con-
tract according to the wishes and needs of the participants themselves. In
practice, e.g. it is the use of a company car for private purposes, en-
shrinement of various forms of financial benefits, or providing a certain
service by the employer (e.g. accommodation, language courses, etc.).

The employment contract may be in some aspects different from the
“typical” employment contract concluded for an indefinite period and for
the statutory weekly working time. The Labour Code recognizes several
types of contracts. To determine the type of contract we can be based on
several criteria, including the extent of working time, duration of em-
ployment, the nature of the employer, or place of employment.*° For cer-
tain types of employment contract the Labour Code stipulates certain ad-
ditional specific content or formal requirements (e.g. for home-work, the
employment contract with a temporary employment agency).

47 Article 45 of the Act No. 311/2001 Coll. Labour Code, as amended: (1) In the employment
contract there may be specified a probationary period which lasts up to three months,
and in the case of the manager in direct managing performance of a statutory body or
member of a statutory body which is in direct managing performance of this manager, it
lasts up to six months. The probationary period cannot be extended. (2) The probationary
period shall be extended by periods of obstacles to work on the part of the employee.
(3) The probationary period must be agreed in writing to be valid. (4) The probationary
period may not be agreed in the case of re-conclusion of the employment contracts for
a fixed period.

48 Article 43 para. 4 of the Act No. 311/2001 Coll. Labour Code, as amended: In the employ-
ment contract there may be specified other terms in which the participants are interest-
ed, mainly other material bonuses.

49 BELINA, M. et al. Pracovni prdvo. 2. dopln. a peprac. vyd. Praha: C. H. Beck, 2004, p. 125.
ISBN 80-7179-853-3.

STUDIES 127



a I SOCIETAS ET IURISPRUDENTIA
D | 2015, ro¢nik III., ¢islo 1, s. 109-132
CIETAS

SO AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Conclusion

In the 20th Century on our territory the labour law experienced a dynam-
ic development. The principal ideological twists (liberalism - corporat-
ism and Christian social doctrine - Marxism Leninism) significantly influ-
enced the nature of labour law and of its central institute - the employ-
ment contract. The basic framework of the regular essentials of the em-
ployment contract (place of work, type of work, and the date of com-
mencement of the employment) has remained unchanged in its essence,
there has rather changed the material concept itself - i.e. perception of
work and its social impact, with its consequences influencing the insti-
tute of the employment contract. Establishing a separate sector - the la-
bour law - is in our territory connected to the socialist period (the La-
bour Code No.65/1965 Coll.). However, reflections on the necessity for
differentiation of labour regulations from the general private law may be
observed sporadically since the early 20t Century.

Within the contractual system of labour law, the employment con-
tract dominated in the past and it currently also dominates. It is not
asimple contract, but it is the contract, which, by its nature, creates
a long-lasting working relationship (employment), within which there is
performed the entire complex of the rights and responsibilities related to
labour law and creates the basis for further, successive rights and obliga-
tions arising from the employment relationship.

The labour law is currently specific in the fact that the content of in-
dividual contracts and agreements is significantly determined by manda-
tory provisions. This aspect is very evident when concluding an employ-
ment contract. Contractual parties conclude an employment contract in
which they agree their reciprocal rights and obligations, and by the sim-
ple act of concluding an employment contract they also undertake the re-
sponsibilities and working conditions which result directly from the La-
bour Code, other labour regulations, internal regulations of the employer,
and the collective agreement, even though they did not agree them ex-
plicitly in the employment contract.

The debate which once again is being performed about the position
and the nature of labour code regulations oscillates within the efforts for
further liberalization or etatization of their standards. Also with regard
to the mentioned legal-historical context of work and its institutionaliza-
tion in the contractual relationship of the employment contract it has to
and always should reflect and express the value of the human being as
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such, based on respect for human dignity in the field of labour law, and
this also represents future challenges. The requirement of maintaining
employee’s dignity currently resonates more, also because there arise
cases of circumvention of labour laws resulting in the detriment of the
employee, which is a negative phenomenon of the high rate of unem-
ployment and many employees work under such working conditions
which should be unacceptable in a modern and advanced society.
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Identity of Criminal Law
at the Time of the European Integration
Based on the Example of Poland - Some Comments

Renata Pawlik

Abstract: The concept of the European integration, together with the on-
going globalization, have caused a shift in the way of thinking about the
functioning of not only global society, countries, or international institu-
tions, but have also been changing the feeling of identity of individuals and
their identification with a specific group or community. At the same time,
the free flow of persons supporting the phenomenon of multi-culturalism,
so characteristic for the concept of the European integration, has been de-
termining the transnational nature of crime to a greater extent than be-
fore. This transnational character enforces, simultaneously, the develop-
ment of the tools habitually designed for counteracting crime, including,
first of all, traditionally understood criminal law. Unfortunately, it has not
been so simple, as there is no uniform concept of criminal law on the conti-
nent of Europe; just the opposite - as a rule, the Member States have vari-
ous ideas about specific objectives the achievement of which it is to support
and the outcomes in which it is intended to result, they emphasize their
tradition and their unique nature building specific structures on them.

Key Words: Criminal Law; Identity of Criminal Law; European Integration;
the European Union; Harmonization; National Sovereignty; Poland.

The European Union which currently consolidates 28 states, with
a further 6 candidate states - Albania, the former Yugoslav Republic of
Macedonia, Montenegro, Iceland, Serbia, and Turkey and two potential
candidates - Bosnia and Herzegovina and Kosovo,! was established on
the continent of Europe as the outcome of a long-lasting process of politi-

-

Austria (1995), Belgium (1952), Bulgaria (2007), Croatia (2013), Cyprus (2004), the
Czech Republic (2004), Denmark (1973), Estonia (2004), Finland (1995), France (1952),
Greece (1981), Spain (1986), the Netherlands (1952), Ireland (1973), Lithuania (2004),
Luxemburg (1952), Latvia (2004), Malta (2004), Germany (1952), Poland (2004), Portu-
gal (1986), Romania (2007), Slovakia (2004), Slovenia (2004), Sweden (1995), Hungary
(2004), the United Kingdom (1973), Italy (1952). Kraje. In: Unia Europejska [online].
2015 [cit. 2015-02-03]. Available at: http://europa.eu/about-eu/countries/index_pl.htm.
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cal, economic, and social integration on November 1st, 1993, pursuant to
the Maastricht Treaty? executed on February 7th, 1992. Therefore, the
populace of the European Union is made up of the groups that are diverse
in terms of culture, language, and religion. The accession of Poland, pur-
suant to the Accession Treaty of April 16, 2003, meant that Poland took
part in the peculiar phenomenon of a clash of legal cultures and families
of law - common law and continental statutory law,3 multiculturalism,*
regional autonomy> as well as many others. This multi-cultural nature
and diversity, on the one hand, enriches the Union,® but, on the other

Z Consolidated Version of the Treaty on European Union. O] EU, 2008-05-09, C.2008.115.
13.
3 See DUBICKA, A. Konstytucyjno$¢ przystapienia Polski do Unii Europejskiej (w Swietle
wyroku TK) [Constitutional Nature of the Accession of Poland to the European Union (in
the Light of the Constitutional Tribunal Verdict)]. Parnistwo i Prawo. 2007, vol. 62, nr 6,
p. 35. ISSN 0031-0980; BRODECKI, Z. Prawo europejskiej integracji [The Law of European
Integration]. 1. wyd. Warszawa: Wydawnictwa Prawnicze PWN, 2001, pp. 123-127. ISBN
83-88296-20-5; more also in TOKARCZYK, R. Wspétczesne kultury prawne [Modern Legal
Cultures]. 8. wyd. Warszawa: Wolters Kluwer, 2010, p. 185 and following. ISBN 978-83-
264-0177-0, and the bibliography referenced therein; and WEGLARZ, M. Akt Akcesyjny -
enfant terrible czy child prodigy? - analiza art. 55 oraz 57 Aktu Akcesyjnego z dnia
16 kwietnia 2003 r. [The Accession Act - Enfant Terrible or Child Prodigy? - the Analysis
of Article 55 and 57 of the Accession Act of 16 April 2003]. Zeszyty Naukowe Uniwersytetu
Jagielloriskiego. 2006, nr 5, pp. 287-296. ISSN 1689-7080.
BRODECKI, Z. and A. LUNECKA-BARTKIEWICZ. Spacer idei przez prawo [A Walk of Ideas
through Law]. Gdariskie Studia Prawnicze. 2014, nr 31, pp. 49-69. ISSN 1734-5669; and
TOKARCZYK, R. Wielokulturalizm jako doktryna polityczno-prawna [Multiculturalism as
the Political and Legal Doctrine]. Gdariskie Studia Prawnicze. 2012, nr 27, p. 377 and fol-
lowing. ISSN 1734-5669.
See an interesting study by WLAZLAK, K. Wspétczesne problemy autonomii regionalnej
w Europie [Modern Problems of Regional Autonomy in Europe]. Paristwo i Prawo. 2010,
vol. 65, nr 8, pp. 31-46. ISSN 0031-0980.
See a broader view in KALAGA, W. ed. Dylematy wielokulturowosci [Dilemmas of Multi-
Culturalism]. 1. wyd. Krakéw: Towarzystwo Autoréw i Wydawcéw Prac Naukowych Uni-
versitas, 2004. 366 p. ISBN 83-242-0362-1; KUNINSKI, M. ed. Integracja europejska [The
European Integration]. 1.wyd. Krakéw: Osrodek Mysli Politycznej; Ksiegarnia Akade-
micka, 2000. 205 p. ISBN 83-7188-358-7; WALUCH, K. Polityka kulturalna Unii Europe-
Jjskiej [Cultural Policy of the European Union]. 2. wyd. Ptock: Novum, 2004. 321 p. ISBN
83-89416-33-6; KRZYSZTOFEK, K. and A. SADOWSK], eds. Pogranicza i multikulturalizm
w warunkach Unii Europejskiej [The Frontiers and Multi-Culturalism in the Conditions of
the European Union]. 1. wyd. Biatystok: Uniwersytet w Biatymstoku, Instytut Socjologii,
2004. 388 and 227 p. ISBN 83-89031-87-6; BEKASINSKI, ., E. PONCZEK and A. SEPKOW-
SKI, eds. Tozsamos¢ europejska - wielokulturowosé - globalizacja [The European Identi-
ty - Multi-Culturalism Globalisation]. 1.wyd. Wtoctawek: Wydawnictwo Panstwowej
Wyzszej Szkoty Zawodowej, 2007. 247 p. ISBN 978-83-60607-08-4; and BARSKA, A. and
M. KORZENIOWSKI, eds. Wielokulturowos¢ - miedzykulturowos¢ - transkulturowosé
w perspektywie europejskiej i pozaeuropejskiej [Multi-Culturalism - Inter-Culturalism -
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hand, it requires safeguarding a secure environment where these differ-
ences will be respected and where the most vulnerable persons will be
protected.” In Article 4 (2)8 of the currently effective Treaty on European
Union it was expressly enacted that the Union respects the equality of the
Member States before the Treaties as well as their national identities.’

The concept of the European integration, together with the ongoing
globalization, have caused a shift in the way of thinking about the func-
tioning of not only global society, countries, or international institutions,
but have also been changing the feeling of identity of individuals and
their identification with a specific group or community.1 At the same
time, the free flow of persons supporting the phenomenon of multi-
culturalism,!! so characteristic for the concept of the European integra-
tion, has been determining the transnational nature of crime!? to a great-

Trans-Culturalism in the European and Non-European Perspective]. 1.wyd. Opole:

Wydawnictwo Uniwersytetu Opolskiego, 2007. 313 p. ISBN 978-83-7395-251-5.

The Stockholm Programme - An Open and Secure Europe Serving and Protecting Citizens

(2010/C115/01). O] EU, 2010-05-04, C.2010.115.1.

Article 4 added and amended and following the numbering determined by Article 1 (5)

and Article 5 (1 and 2) of the Treaty of Lisbon Amending the Treaty on European Union

and the Treaty Establishing the European Community. O] EU, 2009-12-01, C.2007.306.1.

See WOJTOWICZ, K. Zachowanie tozsamosci konstytucyjnej panstwa polskiego w ramach

UE - uwagi na tle wyroku TK z24.11. 2010r. (K32/09) [Retention of Constitutional

Identity of the State of Poland under the EU - Comments in View of the Constitutional

Tribunal Verdict of 24 November 2010 (K 32/09)]. Europejski Przeglgd Sgdowy. 2011,

nr 11, p. 4. ISSN 1895-0396.

10 WOJCIECHOWSKI, B. Interkulturowe prawo karne: Filozoficzne podstawy karania
w wielokulturowych spoteczeristwach demokratycznych [Intercultural Criminal Law: Philo-
sophical Basis for Penalization in Multi-Cultural Democratic Societies]. 1. wyd. Torun:
Wydawnictwo Adam Marszatek, 2009, p. 47. ISBN 978-83-7611-285-5. See also TOKAR-
CZYK, R. Wielokulturalizm jako doktryna polityczno-prawna [Multiculturalism as the Po-
litical and Legal Doctrine]. Gdariskie Studia Prawnicze. 2012, nr 27, p. 377 and following.
ISSN 1734-5669; BARKER, Ch. Studia kulturowe: Teoria i praktyka [Cultural Studies: The-
ory and Practice]. 1. wyd. Krakéw: Wydawnictwo Uniwersytetu Jagiellonskiego, 2005.
569 p. ISBN 83-233-2005-5; BOROWIAK, A. and P. SZAROTA, eds. Tolerancja
i wielokulturowos¢ - wyzwania XXI wieku [Tolerance and Multiculturalism - Challenges of
the 21st Century]. 1. wyd. Warszawa: Academica, 2004. 203 p. ISBN 83-89281-12-0; KAL-
AGA, W. ed. Dylematy wielokulturowosci [Dilemmas of Multi-Culturalism]. 1. wyd. Krakéw:
Towarzystwo Autoréw i Wydawcédw Prac Naukowych Universitas, 2004. 366 p. ISBN 83-
242-0362-1; also TOKARCZYK, R. Wspétczesne kultury prawne [Modern Legal Cultures].
8. wyd. Warszawa: Wolters Kluwer, 2010; p. 45 and following. ISBN 978-83-264-0177-0.

11 TOKARCZYK, R. Wielokulturalizm jako doktryna polityczno-prawna [Multiculturalism as
the Political and Legal Doctrine]. Gdariskie Studia Prawnicze. 2012, nr 27, p. 377 and fol-
lowing. ISSN 1734-56609.

12 See inter alia NOWAK, C. O pojeciu transnarodowego prawa karnego [On the Notion of
Transnational Criminal Law]. Paristwo i Prawo. 2012, vol. 67, nr 12, p. 5. ISSN 0031-0980.
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er extent than before. This transnational character enforces, simultane-
ously, the development of the tools habitually designed for counteracting
crime, including, first of all, traditionally understood criminal law.13 It is
noteworthy that originally criminal law, as ]. Makarewicz concluded at
the beginning of the previous century, as a rule was not related to a spe-
cific territory, but to the membership in a specific commonwealth.1* Such
an assumption should prima facie provide a basis for building a common
European Union criminal law at the time of the European integration. Un-
fortunately, it has not been so simple, as there is no uniform concept of
criminal law on the continent of Europe; just the opposite - as a rule, the
Member States have various ideas about specific objectives the achieve-
ment of which it is to support and the outcomes in which it is intended to
result,’> they emphasize their tradition and their unique nature building
specific structures on them.1¢ There are many reasons underlying this. In
2006, P. Hofmanski emphasized that the uniformization of substantive
criminal law and criminal trial law requires a number of compromises;
getting out of the magical circle of domestic dogmas, searching for the

13 See inter alia WROBEL, W. and A. ZOLL. Polskie prawo karne: Czes¢ ogélna [Polish Crimi-
nal Law: General Overview Section]. 1. wyd. Krakéw: Znak, 2010, p.23 and following.
ISBN 978-83-240-1351-7. See PAWLIK, R. Ewolucja instytucji zatarcia skazania w polskim
prawie karnym z perspektywy European Criminal Records Information System -
zagadnienia wybrane [The Evolution of the Erasure of Conviction in the Polish Criminal
Law from the Perspective of the European Criminal Records Information System - Select-
ed Issues]. [in print].

14 MAKAREWICZ, ]. Wstep do filozofii prawa karnego w oparciu o podstawy historyczno-
rozwojowe [Introduction to the Criminal Law Philosophy Based on Historical and Devel-
opmental Background]. 1. wyd. Lublin: Wydawnictwo KUL, 2009, p. 306. ISBN 978-83-
7363-984-3.

15 See inter alia ADAMSKI, A, ]. BOJARSKI, P. CHRZCZONOWICZ, M. FILAR and P. GIRD-
WOYN. Prawo karne i wymiar sprawiedliwosci paristw Unii Europejskiej [Criminal Law and
Administration of Justice in the European Union States]. 1. wyd. Torun: Wydawnictwo
Naukowe Uniwersytetu Mikotaja Kopernika, 2007, p. 17 and following. ISBN 978-83-231-
2147-3; and SAKOWICZ, A. Zasada ne bis in idem w prawie karnym [The Principle of ne bis
in idem in Criminal Law]. 1.wyd. Biatystok: Temida 2; Wydzial Prawa Uniwersytetu
w Biatymstoku, 2011, p. 160 and following. ISBN 978-83-89620-89-7.

16 See DREYER, E. Droit pénal général. 3¢ éd. Paris: LexisNexis, 2014, p. 2 and following. ISBN
978-2-7110-1927-4; RENOUT, H. Droit pénal général. 18¢éd. Bruxelles: Larcier, 2013,
p. 17 and following. ISBN 978-2-35020-951-7; FUCHS, H. Strafrecht: Allgemeiner Teil I:
Grundlagen und Lehre von der Straftat. 8. {iberarb. Aufl. Wien: Verlag Osterreich, 2012,
p. 24 and following. ISBN 978-3-7046-6297-2; FABRIZY, E. E. StGB Strafgesetzbuch und
ausgewdhlte Nebengesetze. 11. Aufl. Wien: MANZ, 2013, p. 1 and following. ISBN 978-3-
214-08651-0; and ESER, A.,, W. PERRON, D. STERNBERG-LIEBEN, ]. EISELE, B. HECKER, ].
KINZIG, N. BOSCH, F. SCHUSTER and B. WEISSER. Strafgesetzbuch: Kommentar. 29. neu
bearb. Aufl. Miinchen: C. H. Beck, 2014, p. 2 and following. ISBN 978-3-406-65226-4.
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best solutions that would combine various experiences, and resulting
from the various legal traditions prevailing in Member States.1” Criminal
law, as it is traditionally seen, is a set of standards defining socially harm-
ful acts referred to as crimes, determining the responsibility for these
acts and the penalties, sanctions, and protective measures applied
against the perpetrators.® At the same time, it is perceived as an instru-
ment for the protection of the public order against harmful behaviours,
while simultaneously as a guarantee of order, safety, and social relations,
restoring trust and authority in the rules that have been infringed by the
crime, standing out against other areas of law due to the use of the most
severe tool that interferes most into the sphere of rights and liberties of
a citizen, i.e. the sanction of imprisonment.'® More than any other branch
of law, criminal law reflects social attitudes towards specific cultural,
moral, and financial issues, demonstrating susceptibility to social chang-
es, in principle denying their inter-culturalism, and exemplifying an ex-
tremely strong rooting in a specific culture.z0

The relations between national sovereignty and membership in the
European Union?! account for the “essence” of the European integration.

17 See HOFMANSKI, P. Przyszto$¢ $cigania karnego w Europie [The Future of Criminal Pros-
ecution in Europe]. Europejski Przeglgd Sqdowy. 2006, nr 12, p. 11 and following. ISSN
1895-0396.

18 See inter alia WROBEL, W. and A. ZOLL. Polskie prawo karne: Czes¢ ogdlna [Polish Crimi-
nal Law: General Overview Section]. 1. wyd. Krakéw: Znak, 2010, p.21 and following.
ISBN 978-83-240-1351-7.

19 KROLIKOWSKI, M. Sprawiedliwos¢ karania w spoteczeristwach liberalnych: Zasada propor-
cjonalnosci [Justice of Punishing in Liberal Societies: Principle of Proportionality]. 1. wyd.
Warszawa: C. H. Beck, 2005, p. 1. ISBN 83-7387-969-2. See also Opinion of the Advocate
General D. Ruiz-Jarabo Colomer in Case C-176/03.

20 WOJCIECHOWSKI, B. Interkulturowe prawo karne: Filozoficzne podstawy karania
w wielokulturowych spoteczeristwach demokratycznych [Intercultural Criminal Law: Philo-
sophical Basis for Penalization in Multi-Cultural Democratic Societies]. 1. wyd. Torun:
Wydawnictwo Adam Marszatek, 2009, p.393. ISBN 978-83-7611-285-5, and the refer-
ences used therein.

21 POPLAWSKA, E. ed. Konstytucja dla rozszerzajqcej sie Europy [Constitution for the Ex-
panding Europe]. 1. wyd. Warszawa: Instytut Spraw Publicznych, 2000, p. 44. ISBN 83-
86917-84-9; WROBEL, A. ed. Wprowadzenie do prawa Wspdlnot Europejskich (Unii Eu-
ropejskiej) [Introduction to the Law of European Communities (European Union)]. 2. wyd.
Krakéw: Zakamycze, 2004, p.55. ISBN 83-7333-410-6; BALABAN, A. Traktat konsty-
tucyjny Unii Europejskiej a tradycje konstytucyjne panstw cztonkowskich [Constitutional
Treaty of the European Union and Constitutional Traditions of the Member States]. In: S.
DUDZIK, ed. Konstytucja dla Europy: Przyszly fundament Unii Europejskiej [Constitution
for Europe: The Future Foundation of the European Union]. 1. wyd. Krakéw: Zakamycze,
2005, p. 54. ISBN 83-7444-067-8. See also BALA, P. ,Tozsamo$¢ konstytucyjna” a traktat
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The notion of “sovereignty” has substantially evolved22 - L. Ehrlich de-
fines sovereignty as a “self-rule” and a “whole rule”, which manifests it-
self in territorial and personal superiority and is of a primary nature.23
This understanding of sovereignty seems to be too broad. Sovereignty, as
emphasized by A. Marszatek, could exist in this form only if the states
were the only legal entity, and this certainly is not the case in the current
reality.24 Literature, especially the legal literature, is dominated by a nar-
row definition of the notion of sovereignty being the total of the powers
of the three main authorities that the state is vested with: legislative, ex-
ecutive, and judicial.?> H. Kelsen differentiates between so-called internal
and external sovereignty: the former means full power over the popula-
tion in a given territory and the latter refers to an absolute autonomy in
the development of relations with other states.?¢ J. Ciapata supports the

z Lizbony. Tezy wyroku Federalnego Trybunatu Konstytucyjnego z 30 czerwca 2009r.
[“Constitutional Identity” and the Treaty of Lisbon. Theses of the Federal Constitutional
Verdict of 30 June 2009]. Ius Novum. 2010, nr 2, p. 7 and following. ISSN 1897-5577.

22 Interesting and at the same time comprehensive thoughts on the subject are contained in
the monographic study GORSKI, A. Europejskie Sciganie karne: Zagadnienia ustrojowe
[The European Criminal Prosecution: Systemic Issues]. 1.wyd. Warszawa: Wolters
Kluwer, 2010. 499 p. ISBN 978-83-264-0422-1.

23See EHRLICH, L. Prawo miedzynarodowe [International Law]. 4.wyd. Warszawa:
Wydawnictwo Prawnicze, 1958, p.123 and following; and KLAFKOWSKI, A. Prawo
miedzynarodowe publiczne [International Public Law]. 1.wyd. Warszawa: Panstwowe
Wydawnictwo Naukowe, 1964, p. 64.

24 MARSZALEK, A. Suwerennos¢ a integracja europejska w perspektywie historycznej: Spor
o istote suwerennosci i integracji [Sovereignty and the European Integration in the Histor-
ical Perspective: A Dispute on the Essence of Sovereignty and Integration]. 1. wyd. Lodz:
Instytut Europejski, 2000, pp. 23-24. ISBN 83-86973-74-9.

25 See inter alia LANG, W., ]. WROBLEWSKI and S. ZAWADZKI. Teoria paristwa i prawa [The-
ory of the State and Law]. 3. zm. wyd. Warszawa: Panstwowe Wydawnictwo Naukowe,
1986. 547 p. ISBN 83-01-06633-4.

26 H. Kelsen in STRUPP, K. and H.-]. SCHLOCHAUER, Hrsg. Wérterbuch des Vilkerrechts.
2.vollig neu bearb. Aufl. Berlin: Walter de Gruyter, 1960, pp. 554-555. More on this sub-
ject in inter alia WOJTYCZEK, K. Przekazywanie kompetencji parstwa organizacjom
miedzynarodowym [Delegation of Powers of the State to International Organisations].
1. wyd. Krakéw: Wydawnictwo Uniwersytetu Jagielloniskiego, 2007, p. 37 and following.
ISBN 978-83-233-2411-9. See also KRANZ, J]. Suwerenno$¢ panstwa aprawo
miedzynarodowe [Sovereingty of the State vs. International Law]. In: W. J. WOLPIUK, ed.
Spor o suwerenno$¢ [A Dispute on Sovereignty]. 1.wyd. Warszawa: Wydawnictwo
Sejmowe, 2001. 201 p. ISBN 83-7059-548-0. See the issue of “Dividable Sovereignty” in
SIDJANSKI, D. Wspdlna kultura europejska jako fundament federalizmu europejskiego.
Podzielona suwerenno$¢ wUnii Europejskiej [Common European Culture as
a Foundation for European Federalism. Divided Sovereingty in the European Union]. In:
W. CZAPLINSKI, I. LIPOWICZ, T. SKOCZNY and M. WYRZYKOWSKI, eds. Suwerennos¢
i integracja europejska: Materialy pokonferencyjne [Sovereingty and European Integra-
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conservative theory of limitation in exercising sovereignty while main-
taining sovereignty as the attribute of a modern state that is still in de-
mand, but this theory is based on the assumption that sovereignty is
a defining feature of a state, whereas incurring international liabilities
lead to delegation of the exercising of power itself to a specified extent in
relation to law-making, conducting judicial policy, and jurisdiction.2”

The European Union acquires legislative, executive, and judicial
powers and weakens the sovereignty of specific states, although this is
not done, however, without the consent of these states.28 The will of
these Member States determines, at the same time, the scope of powers
of the Union.2° These powers are taken over by jointly established au-
thorities acting in ajointly agreed manner and in jointly agreed direc-
tions in order to achieve the determined objectives.30 Therefore, the pro-

tion: Post-Conference Proceedings]. 1. wyd. Warszawa: Centrum Europejskie Uniwersyte-
tu Warszawskiego, 1999, pp. 292-296. ISBN 83-910081-9-3.

27 CIAPALA, ]. Wokét pojmowania i wykonywania suwerennos$ci w warunkach cztonkostwa
w Unii Europejskiej - kilka uwag podstawowych, lecz czy przekonujacych? [On Under-
standing and Exercising Sovereignty in the Conditions of Membership in the European
Union - Some Basic Comments, but Are They Convincing]. Gdariskie Studia Prawnicze.
2014, nr 31, p. 87. ISSN 1734-5669.

28 See Verdict of the Constitutional Tribunal Ref. No. K 18/04 [2005-05-11]; Verdict of the
Constitutional Tribunal Ref No.K32/09 [2010-11-24]. OTKZU 108/9/A/2010; SA-
KOWICZ, A. Zasada ne bis in idem w prawie karnym [The Principle of ne bis in idem in
Criminal Law]. 1. wyd. Biatystok: Temida 2; Wydzial Prawa Uniwersytetu w Biatymstoku,
2011, p. 134. ISBN 978-83-89620-89-7; MARSZALEK, A. Suwerennos¢ a integracja europe-
Jjska w perspektywie historycznej: Spor o istote suwerennosci i integracji [Sovereignty and
the European Integration in the Historical Perspective: A Dispute on the Essence of Sov-
ereignty and Integration]. 1. wyd. £6dz: Instytut Europejski, 2000, p. 24 and following.
ISBN 83-86973-74-9. On the same subject WOJTYCZEK, K. Przekazywanie kompetencji
panstwa organizacjom miedzynarodowym [Delegation of Powers of the State to Interna-
tional Organisations]. 1. wyd. Krakéw: Wydawnictwo Uniwersytetu Jagiellonskiego, 2007,
p. 251.ISBN 978-83-233-2411-9.

29 CIAPALA, J. Wokét pojmowania i wykonywania suwerennosci w warunkach cztonkostwa
w Unii Europejskiej - kilka uwag podstawowych, lecz czy przekonujacych? [On Under-
standing and Exercising Sovereignty in the Conditions of Membership in the European
Union - Some Basic Comments, but Are They Convincing]. Gdariskie Studia Prawnicze.
2014, nr 31, p.91. ISSN 1734-5669. See more WO]TOWICZ, K. Zachowanie tozsamo$ci
konstytucyjnej panstwa polskiego wramach UE - uwagi na tle wyroku TK z24. 11.
2010r. (K32/09) [Retention of Constitutional Identity of the State of Poland under the
EU - Comments in View of the Constitutional Tribunal Verdict of 24 November 2010
(K 32/09)]. Europejski Przeglad Sqdowy. 2011, nr 11, p. 6 and following. ISSN 1895-0396.

30 WASILKOWSK]I, A. Uczestnictwo w strukturach europejskich a suwerenno$¢ panstwowa
[Participation in European Structures vs. National Sovereingty]. Paristwo i Prawo. 1996,
vol. 51, nr 4-5, p. 20 and following. ISSN 0031-0980. See also Verdict of the Constitutional
Tribunal Ref. No. K 32/09 [2010-11-24]. OTK ZU 108/9/A/2010; and SAKOWICZ, A. Zasa-
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vision of powers to common authorities should be perceived as some
limitation in exercising sovereignty, but not as a limitation of sovereignty
itself, or, as it is referred to by A. Sakowicz following R. Kwiecien - im-
mobilization with a “legal corset”.3! The legal system of the European Un-
ion is also a specific type of law that does not allow itself to be qualified
in the category of an internal law or in the category of public internation-
al law, even though it is based on the classical, international law that is
the agreement of the Member States’ will, seeking to become self-
sufficient3? in its development. This system is sometimes seen as a sub-
system of international law, having a closed, autonomous nature and fol-
lowing its own rules,33 and based on the principles of legality and respect

da ne bis in idem w prawie karnym [The Principle of ne bis in idem in Criminal Law].
1. wyd. Biatystok: Temida 2; Wydziat Prawa Uniwersytetu w Bialymstoku, 2011, p. 149
and following. ISBN 978-83-89620-89-7.

31 SAKOWICZ, A. Zasada ne bis in idem w prawie karnym [The Principle of ne bis in idem in
Criminal Law]. 1. wyd. Biatystok: Temida 2; Wydziat Prawa Uniwersytetu w Biatymstoku,
2011, p. 149. ISBN 978-83-89620-89-7, and references quoted therein; WASILKOWSKI, A.
Uczestnictwo w strukturach europejskich a suwerenno$¢ panstwowa [Participation in
European Structures vs. National Sovereingty]. Paristwo i Prawo. 1996, vol. 51, nr 4-5,
p. 20 and following. ISSN 0031-0980. See WOJTYCZEK, K. Konstytucyjnoprawne aspekty
cztonkostwa w Unii i Wspoélnotach Europejskich [Constitutional Law Aspects of Member-
ship in the Union and European Communities]. In: H. ZIEBA-ZALUCKA and M. KIJOWSK],
eds. Akcesja do Unii Europejskiej a Konstytucja Rzeczypospolitej Polskiej [The Accession to
the European Union and the Constitution of the Republic of Poland]. 1. wyd. Rzeszéw:
Uniwersytet Rzeszowski, 2002, pp.95-98. ISBN 83-915275-0-6; WIELOMSKI, A.
Suwerenno$¢ [Sovereignty]. In: J. BARTYZEL, B. SZLACHTA and A. WIELOMSKI. En-
cyklopedia polityczna: Tom 1 [Political Encyclopaedia: Volume 1]. 1. wyd. Radom: Polskie
Wydawnictwo Encyklopedyczne, 2007, p. 389. ISBN 978-83-89862-95-2; MARSZALEK, A.
Suwerennos¢ a integracja europejska w perspektywie historycznej: Spor o istote suweren-
nosci i integracji [Sovereignty and the European Integration in the Historical Perspective:
A Dispute on the Essence of Sovereignty and Integration]. 1. wyd. L6dz: Instytut Europe-
jski, 2000, p. 278. ISBN 83-86973-74-9; and ZILLER, ]. Nowa Konstytucja Europejska [New
European Constitution]. 1. wyd. Warszawa: Wydawnictwo Naukowe Wydziatu Zarzadza-
nia Uniwersytetu Warszawskiego, 2006, p. 206. ISBN 83-89069-82-2.

32 See inter alia AHLT, M. and M. SZPUNAR. Prawo europejskie [The European Law]. 3. wyd.
Warszawa: C. H. Beck, 2002, p. 37. ISBN 83-7110-368-9; HERDEGEN, M. Prawo europejs-
kie [The European Law]. 1. wyd. Warszawa: C. H. Beck, 2004, p. 82. ISBN 83-7387-145-4;
JEDLECKA, W. Pojmowanie autonomii prawa europejskiego [Understanding the Autono-
my of the European Law]. In: S. WRONKOWSKA, ed. Polska kultura prawna a proces inte-
gracji europejskiej [The Polish Legal Culture vs. European Integration Process]. 1. wyd.
Krakéw: Zakamycze, 2005, p. 238 and following. ISBN 83-7444-023-6.

33JEDLECKA, W. Pojmowanie autonomii prawa europejskiego [Understanding the Autono-
my of the European Law]. In: S. WRONKOWSKA, ed. Polska kultura prawna a proces inte-
gracji europejskiej [The Polish Legal Culture vs. European Integration Process]. 1. wyd.
Krakow: Zakamycze, 2005, p. 246 and following. ISBN 83-7444-023-6.
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for fundamental rights.34 In relation to criminal law and in view of this
situation, a very fitting structure developed by E. Letowska may be used
to conclude that, to this extent, the monocentric model has been replaced
with a multi-centric model featuring a number of decision-making cen-
tres in relation to law-making and determining the directions of its inter-
pretation.3>

At the moment, there is no doubt that the European Union can have
an indirect impact on the system of national criminal law.3¢ The entry of
the Maastricht Treaty into force in 199237 was a turning point for crimi-
nal cases, followed by the Treaty of Amsterdam in 1997 which contribut-
ed to the unification of criminal law standards on the territory of the Eu-
ropean Union, reinforcing in this way the cooperation of the Member
States in criminal cases.38 The Treaty of Nice reinforced the European Un-
ion policy in the area of judicial cooperation in criminal cases even fur-

3#WYROZUMSKA, A. Prawo miedzynarodowe w systemie prawa wspdlnotowego -
zagadnienia teorii i praktyki [International Law in the Community Law System - Issues of
Theory and Practice]. In: J. KOLASA and A. KOZL.OWSK], eds. Prawo miedzynarodowe pub-
liczne a prawo europejskie [Public International Law vs. European Law]. 1. wyd. Wroctaw:
Wydawnictwo Uniwersytetu Wroctawskiego, 2003, pp. 73-74. ISBN 83-229-2360-0.

35 LETOWSKA, E. Multicentryczno$¢ wspodtczesnego systemu prawa ijej konsekwencje
[Multicentricity of the Modern Law System and Its Consequences]. Paristwo i Prawo.
2005, vol. 60, nr 4, pp. 3-10. ISSN 0031-0980. See also RUSZKOWSK], J. Ponadnarodowos¢
w systemie politycznym Unii Europejskiej [Supranationality in the European Union Politi-
cal System]. 1. wyd. Warszawa: Wolters Kluwer, 2010, p. 263. ISBN 978-83-264-0493-1.

36 See more KROLIKOWSKI, M. Ewolucja unijnego prawa karnego i jego interakcje z prawem
krajowym [Evolution of the European Union Criminal Law and Its Interactions with the
National Law]. In: A. MAREK and T. OCZKOWSK], eds. Problem spdjnosci prawa karnego
z perspektywy jego nowelizacji [Coherence Problem of the Criminal Law in the Perspective
of Its Amendments]. 1. wyd. Warszawa: C. H. Beck, 2011, p. 5 and following. ISBN 978-83-
255-2873-7.

37 Official Journal 2004.90.864/30, as amended. See also BARCZ, ]J. Unia Europejska na
rozstajach: Traktat z Lizbony: Dynamika i gtéwne kierunki reformy ustrojowej [The Euro-
pean Union at the Crossroads: The Treaty of Lisbon: Dynamics and Main Directions of the
Reform of the System]. 2. zm. i uzup. wyd. Warszawa: Instytut Wydawniczy EuroPrawo,
2010, p.222 and following. ISBN 978-83-7627-027-2. See inter alia ADAMSKI, A., J.
BOJARSKI, P. CHRZCZONOWICZ, M. FILAR and P. GIRDWOYN. Prawo karne i wymiar
sprawiedliwosci panistw Unii Europejskiej [Criminal Law and Administration of Justice in
the European Union States]. 1.wyd. Torun: Wydawnictwo Naukowe Uniwersytetu
Mikotaja Kopernika, 2007, p. 432 and following. ISBN 978-83-231-2147-3.

38 Official Journal 2004.90.864/31, as amended. See inter alia ADAMSKI, A., ]. BOJARSKI, P.
CHRZCZONOWICZ, M. FILAR and P. GIRDWOYN. Prawo karne i wymiar sprawiedliwosci
panistw Unii Europejskiej [Criminal Law and Administration of Justice in the European Un-
ion States]. 1. wyd. Torun: Wydawnictwo Naukowe Uniwersytetu Mikotaja Kopernika,
2007, p. 439 and following. ISBN 978-83-231-2147-3.
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ther, in particular by attributing a specific role to the European Union’s
Judicial Cooperation Unit - Eurojust.3® The Treaty of Lisbon opened
anew era in the development of the European criminal law,*0 providing
the institutional framework for the co-operation of the Union Member
States in criminal cases.#!

In reference to the issue of the identity of criminal law at the time of
the European integration it should be borne in mind that the Member
States had been drafting their criminal law regulations for many years,
making references to the systems of values in specific societies as well as
local pathologies and threats.#2 It has been recognized in the European
Parliament’s Resolution of May 22rd, 2012, on an European Union ap-
proach to criminal law that criminal law often reflects the basic values,
customs, and choices of any given society and that criminal law and the
criminal proceedings systems of Member States have evolved over centu-

39 Official Journal 2004.90.864/32, as amended. See BARCZ, ]. Traktat z Nicei: Zagadnienia
prawne i instytucjonalne [The Treaty of Nice: Legal and Institutional Issues]. 2. wyd. War-
szawa: Prawo i Praktyka Gospodarcza, 2005. 167 p. ISBN 83-87611-94-8.

40 Official Journal 2009.203.1569. See BARCZ, ]. Unia Europejska na rozstajach: Traktat
z Lizbony: Dynamika i gtéwne kierunki reformy ustrojowej [The European Union at the
Crossroads: The Treaty of Lisbon: Dynamics and Main Directions of the Reform of the
System]. 2.zm. iuzup. wyd. Warszawa: Instytut Wydawniczy EuroPrawo, 2010, p. 173
and following. ISBN 978-83-7627-027-2; BARCZ, ]. Traktat z Lizbony: Wybrane aspekty
prawne dziatan implementacyjnych [The Treaty of Lisbon: Selected Legal Aspects of Im-
plementation Measures]. 1. wyd. Warszawa: LexisNexis, 2012, p. 19 and following. ISBN
978-83-7620-987-6; and CHRUSCIAK, R. Ratyfikacja Traktatu z Lizbony: Spory polityczne
i prawne [Ratification of the Treaty of Lisbon: Political and Legal Disputes]. 1. wyd. War-
szawa: Elipsa, 2010. 202 p. ISBN 978-83-7151-867-6.

41 See inter alia BANACH-GUTIERREZ, |. Europejski wymiar sprawiedliwosci w sprawach kar-
nych: W kierunku ponadnarodowego systemu sui generis? [The European Administration
of Justice in Legal Issues: Towards a Sui Generis Supranational System?]. 1. wyd. War-
szawa: Instytut Wydawniczy EuroPrawo, 2011, p. 22 and following. ISBN 978-83-7627-
061-6; and BIERNAT, S. Zasada pierwszenstwa prawa unijnego po Traktacie z Lizbony
[The Principle of Priority of the EU Law after the Treaty of Lisbon]. Gdariskie Studia
Prawnicze. 2011, nr 25, p. 47 and following. ISSN 1734-5669. See also BARCZ, ]. Traktat
z Lizbony: Wybrane aspekty prawne dziatan implementacyjnych [The Treaty of Lisbon: Se-
lected Legal Aspects of Implementation Measures]. 1. wyd. Warszawa: LexisNexis, 2012.
512 p. ISBN 978-83-7620-987-6, and the bibliography referenced therein.

42 PISKORSK]I, ]J. Zasada subsydiarnosci prawa unijnego jako gwarancja poszanowania
spéjnosci krajowego porzadku prawnokarnego [The Principle of Subsidiarity of the EU
Legislation as a Guarantee of Respect for Coherence of the National Criminal Law Order].
In: A. MAREK and T. OCZKOWSK], eds. Problem spéjnosci prawa karnego z perspektywy
jego nowelizacji [Coherence Problem of the Criminal Law in the Perspective of Its
Amendments]. 1. wyd. Warszawa: C. H. Beck, 2011, p. 35 and following. ISBN 978-83-255-
2873-7.
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ries, with each Member State having its own characteristics and special
features, and that harmonization of criminal law in the European Union
should contribute to the development of a common European Union legal
culture in relation to fighting crime, which adds up to, but does not sub-
stitute for national legal traditions. It is noteworthy that Article 67 (1, 3
and 4) of the TFEU clearly emphasizes that the Union is an area of free-
dom, security, and justice with respect for the fundamental rights and the
different legal systems and traditions of the Member States.#3 Simultane-
ously, pursuant to paragraph 3, the Union endeavours to ensure a high
level of security through measures to prevent and combat crime, racism,
and xenophobia and through measures for coordination and cooperation
between police and judicial and other competent authorities as well as
through the mutual recognition of judgments in criminal matters and, if
necessary, through the approximation of criminal laws. Pursuant to Arti-
cle 82 of the TFEU, judicial cooperation in criminal matters in the Union
is based on the principle of mutual recognition of judgments and judicial
decisions and includes the approximation of the laws and regulations of
the Member States in the areas referred to in paragraph 2 and in Arti-
cle 83.4¢ The new Article 83 TFEU grants the European Parliament and

43 For example, the principle of nullum crimen sine lege had already been recognized earlier
as a part of the general laws of the Community (European Union) legislation. In the ver-
dict in C-303/05, the Tribunal found that the “... principle of the legality of criminal of-
fences and penalties (nullum crimen, nulla poena sine lege) is one of the general legal
principles underlying constitutional traditions common for the Member States and has
been expressed in various international treaties, in particular in Article 7 of the European
Convention on Human Rights.” More in SZWARC-KUCZER, M. Ochrona praw jednostek
w dziedzinie wspétpracy sadowej w sprawach karnych [Protection of Rights of Individu-
als in the Area of Judicial Cooperation on Criminal Cases]. In: A. WROBEL, ed. Karta Praw
Podstawowych w europejskim i krajowym porzqdku prawnym [Charter of Basic Rights in
the European and National Legal Order]. 1.wyd. Warszawa: Wolters Kluwer, 2009,
p. 344.ISBN 978-83-7601-871-3.

44 Also, a number of secondary legislation documents are worth reviewing, just to name
a few: Regulation of 16 April 2014 Laying Down General Provisions on the Asylum, Migra-
tion and Integration Fund and on the Instrument for Financial Support for Police Cooper-
ation, Preventing and Combating Crime and Crisis Management, O] EU L.2014.150.112;
Directive of 3 April 2014 Regarding the European Investigation Order in Criminal Mat-
ters, O] EU L.2014.130.1; Directive of 3 April 2014 on the Freezing and Confiscation of In-
strumentalities and Proceeds of Crime in the European Union, O] EU L.2014.127.39;
Regulation of 17 December 2013 Establishing a Justice Programme for the Period 2014 to
2020, O] EU L.2013.354.73; Council Framework Decision 2009/948/JHA of 30 November
2009 on Prevention and Settlement of Conflicts of Exercise of Jurisdiction in Criminal
Proceedings, O] EU L.2009.328.42; Council Decision of 6 April 2009 on the Establishment
of the European Criminal Records Information System (ECRIS) in Application of Arti-
cle 11 of Framework Decision 2009/315/JHA, O] EU L.2009.93.33; Framework Decision
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the Council the power to establish the minimum rules concerning the
definition of criminal offences and sanctions in the areas of particularly
serious crime with a cross-border dimension.*>

The harmonization carried out by adopting the so-called minimum
rules which prevents a too-deep intervention into the legal systems of
the Member States and which, at the same time, instructs that the entire
abundance of legal solutions functioning in the Member States are taken
into account, and is in this way prohibiting imposing the solutions ap-
plied in one state to the other European Union members*¢ - makes it

of 26 February 2009 on the Organisation and Content of the Exchange of Information Ex-
tracted from the Criminal Record between Member States, O] EU L.2009.93.23; Frame-
work Decision of 27 April 2008 on Taking Account of Convictions in the Member States of
the European Union in the Course of New Criminal Proceedings, O] EU L.2008.220.32; De-
cision of 12 June 2007 on the Establishment, Operation and Use of the Second Generation
Schengen Information System (SISII), O] EU L.2007.205.63; Decision of 21 November
2005 on the Exchange of Information Extracted from the Criminal Record, O] EU
L.2005.322.33.

4 More in SZWARC-KUCZER, M. Wplyw prawa wspélnotowego na prawo karne parnstw
cztonkowskich [The Impact of Community Law on the Criminal Law of Member States].
1. wyd. Warszawa: Centrum Europejskie Natolin, 2006, pp.18-19. ISSN 1732-0445;
SZWARC-KUCZER, M. Harmonizacja znamion przestepstw ikar w Traktacie z Lizbony
[Harmonization of Features of Crimes and Penalties in the Treaty of Lisbon]. Europejski
Przeglqd Sgdowy. 2009, nr 5, p. 10 and following. ISSN 1895-0396; GRZELAK, A. Kompe-
tencje WE do okre$lania sankcji karnych w przepisach prawa wspdlnotowego - glosa do
wyroku ETS z 13. 09. 2005 r. w sprawie C-176/03 Komisja przeciwko Radzie [EC Powers
to Specify Penal Sanctions in the Community Law Regulations - A Gloss to the ETS Verdict
of 13 September 2005 in case C176/03 Commission v. Council]. Europejski Przeglqd
Sqdowy. 2006, nr 6, p. 51 and following. ISSN 1895-0396. See also PAWLIK, R. Kompe-
tencje Wspélnot Europejskich i Unii Europejskiej do stanowienia sankcji karnych [Powers
of European Communities and the European Union to Establish Penal Sanctions]. In: T.
BIERNAT, ed. Europeizacja prawa [Europeization of Law]. 1. wyd. Krakéw: Krakowskie
Towarzystwo Edukacyjne - Oficyna Wydawnicza AFM, 2008, p. 99 and following. ISBN
978-83-7571-021-2.

46 See inter alia KRYSZTOFIUK, G. Zasada wzajemnego uznawania orzeczen w sprawach
karnych w Traktacie Lizboniskim [The Principle of Mutual Recognition of Judgements in
Criminal Cases in the Treaty of Lisbon]. Prokuratura i Prawo. 2011, nr 7-8, p. 207 and fol-
lowing. ISSN 1233-2577; as regards the process dynamics, see inter alia E. Zielinska in
BOJARSKI, T. ed. System prawa karnego: Zrédta prawa karnego: Tom 2 [Criminal Law Sys-
tem: Sources of Criminal Law: Volume 2]. 1. wyd. Warszawa: C. H. Beck, 2011, p.378.
ISBN 978-83-255-1309-2; ZIELINSKA, E. Korpus przestepstw europejskich [The Body of
European Crimes]. In: A. LAZOWSKI and R. OSTRIHANSKY, eds. Wspdtczesne wyzwania
europejskiej przestrzeni prawnej: Ksiega pamigtkowa dla uczczenia 70. urodzin Profesora
Eugeniusza Piontka [Modern Challenges of the European Legal Area: Memorial Book to
Celebrate the 70t Birthday of Professor Eugeniusz Piontek]. 1. wyd. Krakéw: Zakamycze,
2005, pp. 565-592. ISBN 83-7444-009-0; and MIK, C. Europeizacja prawa karnego gospo-
darczego [Europeization of the Economic Criminal Law]. In: A. ADAMSKI, ed.
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possible to take into account the differences between the legal traditions
and systems of the Member States. The Resolution of the European Par-
liament of May 22nd, 2012, on an European Union approach to criminal
law emphasizes that the excessive use of criminal legislation leads to
a decline in efficiency and that criminal law must be applied as a measure
of last resort (ultima ratio), addressing clearly defined and delimited
conduct which cannot be addressed effectively by less severe measures
and which causes significant damage to society or individuals.” At the
same time, it has been emphasized that proposals for the European Un-
ion substantive criminal law provisions must fully respect the principles
of subsidiarity and proportionality, therefore it is not sufficient to refer to
abstract notions or to symbolic effects, but that the necessity of new sub-
stantive criminal law provisions must be demonstrated by the necessary
factual evidence making clear that: the criminal provisions focus on con-
duct causing significant pecuniary or non-pecuniary damage to society,
individuals or groups of individuals; the crime involved is of a particular-
ly serious nature with a cross-border dimension or has a direct negative
impact on the effective implementation of the Union policy in an area
that has been subject to harmonization measures; there is a need to com-
bat the criminal offence concerned on a common basis, i.e. that there is
added practical value in a common European Union approach taking into
account, inter alia, how widespread and frequent the offence is in the
Member States; and, in conformity with Article 49 (3) of the European
Union Charter on Fundamental Rights, the severity of the proposed sanc-
tions is not disproportionate to the criminal offence.*8 It must, however,
be borne in mind that the European Union’s legislatory intervention in
what has been called the multi-centric system of law calls for a series of
transposition efforts to restore the operating efficiency*® of the system

Przestepczos¢ gospodarcza z perspektywy Polski i Unii Europejskiej [Economic Crime from
the Perspective of Poland and the European Union]. 1. wyd. Torui: TNOiK - Dom Organi-
zatora, 2003, pp. 77-123. ISBN 83-7285-139-5.

47 European Parliament Resolution of 22 May 2012 on an EU Approach to Criminal Law
(2010/2310 (INI)). OJ EU, 2013-09-13, C264 E/7.

48 See LENAERTS, K. Trybunat Sprawiedliwo$ci Unii Europejskiej a ochrona praw pod-
stawowych [The Court of Justice of the European Union and the Protection of Basic
Rights]. Europejski Przeglgd Sqgdowy. 2013, nr 1, p. 4 and following. ISSN 1895-0396.

49 LETOWSKA, E. Implementacyjne grzechy przeciw effet utile [Implementation Sins against
Effet Utile]. Europejski Przeglqgd Sqdowy. 2014, nr 1, p. 53 and following. ISSN 1895-0396.
See also LETOWSKA, E. Prawo w ,ptynnej nowoczesno$ci” [The Law in “Liquid Moderni-
ty”]. Paristwo i Prawo. 2014, vol. 69, nr 3, p. 14. ISSN 0031-0980.
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subject to intervention, taking into account any possible conflicts of
laws.50

While thinking and talking about the identity of the Polish criminal
law and differentiating between such issues as the foundations, princi-
ples, and consequences of criminal liability and the catalogue of offenc-
es,51 it is worth considering whether the identity defined in reference to
a person as facts, features, and personal data, allowing for personal iden-
tification and in relation to society — as an awareness of common features
and the feeling of unity>2 - actually exists. Richard Coudenhove-Kalergi
emphasized that there is one European nation that is like alarge tree
with a common trunk and many branches.53 As C. Nowak quite correctly
notices, the Polish criminal law, in fact, has never been solely “Polish”.54
Similar to other Member States, specific legislations contain a number of
inspirations from other systems. It has been assumed that the values of
the European culture have their origins in the Greek philosophy, Roman
law and Christian ethics, and that significant progress in the development
of criminal law is an accomplishment of the Romans.>> The laws con-
tained on the twelve tables dating back to 451 B.C. remain a monument

50 See KROLIKOWSKI, M. Ewolucja unijnego prawa karnego i jego interakcje z prawem kra-
jowym [Evolution of the European Union Criminal Law and Its Interactions with the Na-
tional Law]. In: A. MAREK and T. OCZKOWSK], eds. Problem spdjnosci prawa karnego
z perspektywy jego nowelizacji [Coherence Problem of the Criminal Law in the Perspective
of Its Amendments]. 1. wyd. Warszawa: C. H. Beck, 2011, p. 33. ISBN 978-83-255-2873-7.

51 See LUBELSKI, M. J. Uwagi w kwestii kulturowych odniesienn w refleksji nad stanem pol-
skiego materialnego prawa karnego [Comments on Cultural Issues of References in Con-
sideration over the Status of the Polish Material Criminal Law]. In: S. PIKULSKI, M.
ROMANCZUK-GRACKA and B. ORLOWSKA-ZIELINSKA, eds. Tozsamos¢ polskiego prawa
karnego [ldentity of the Polish Criminal Law]. 1. wyd. Olsztyn: ElSet, 2011, p. 13. ISBN
978-83-62863-08-2.

52 Tozsamo$¢. In: Stownik jezyka polskiego PWN [online]. 2015 [cit. 2015-02-03]. Available
at: http://sjp.pwn.pl/sjp/tozsamosc;2530211.html.

53See also Pressje: Polskie eurowizje. 2006, nr 6-7, p.155. ISSN 1644-7050; and MAR-
SZALEK, A. Z historii europejskiej idei integracji miedzynarodowej [From the History of the
European Idea of International Integration]. 1. wyd. Lodz: Wydawnictwo Uniwersytetu
Lédzkiego, 1996, p. 76. ISBN 83-7016-987-2.

54 NOWAK, C. Problem tozsamosci polskiego prawa karnego a proces internacjonalizacji
prawa karnego [An Issue of the Identity of the Polish Criminal Law vs. the Process of In-
ternationalization of the Criminal Law]. In: S. PIKULSKI, M. ROMANCZUK-GRACKA and B.
ORLOWSKA-ZIELINSKA, eds. Tozsamos¢ polskiego prawa karnego [Identity of the Polish
Criminal Law]. 1. wyd. Olsztyn: ElSet, 2011, p. 24. ISBN 978-83-62863-08-2.

55 See RUSZKOWSK], J. Ponadnarodowosé w systemie politycznym Unii Europejskiej [Suprana-
tionality in the European Union Political System]. 1. wyd. Warszawa: Wolters Kluwer,
2010, p. 75 and following. ISBN 978-83-264-0493-1.
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to law-making in this area. It is noteworthy that the activity of the Italian
post-glossators who organized and wrote down the Roman, Germanic,
common and canonical criminal law (13t Century) was very significant
for the development of the criminal law of the modern epoch. The crimi-
nal law principles drafted by them were applied in vast areas of Europe
and taught at universities that were established at that time.56

Referring to the issue of the identity of criminal law at the time of the
European integration, another issue that is noteworthy, as T. N. Ferdi-
nand correctly concludes, is the fact that although there are a lot of signif-
icant reasons for the occurrence of differences between the administra-
tion of law systems, there are two that should be emphasized: namely,
the nature of the crime a given system has to confront, and the resources
that it is capable of gathering to handle it. Indeed, crime is not a uniform
phenomenon: each type of crime has its own characteristics, its specific
methods, and motivations and each nation must, to some extent, allocate
a part of its resources to control the different types of crime.5? Offences
and misdemeanours compromising safety in traffic provide one such ex-
ample; it is sufficient to consider the statistics in this area in the Europe-
an Union58 and Poland>? and the tasks planned,®® which translate directly
into the solutions in the area of criminal law.61

56 See WROBEL, W. and A. ZOLL. Polskie prawo karne: Czes¢ ogdina [Polish Criminal Law:
General Overview Section]. 1. wyd. Krakéw: Znak, 2010, p. 48. ISBN 978-83-240-1351-7.
57 FERDINAND, Th. N. Dlaczego rézne spoteczenstwa maja rézne systemy wymiaru
sprawiedliwo$ci [Why Various Societies Have Various Systems of Administration of Jus-
tice]. Annales Universitatis Mariae Curie-Sktodowska: Sectio G. 1996, vol. 43, p. 177. ISSN

0458-4317.

58 Statistics — Accidents Data. In: European Commission [online]. 2015 [cit. 2015-02-03].
Available at: http://ec.europa.eu/transport/road_safety/specialist/statistics/index_en.
htm.

59 Statystyka. In: Dla kierowcéw [online]. 2015 [cit.2015-02-03]. Available at: http://
dlakierowcow.policja.pl/dk/statystyka.

60 Ein Neubeginn: Das Arbeitsprogramm 2015. In: Europdische Kommission [online]. 2015
[cit. 2015-02-03]. Available at: http://ec.europa.eu/priorities/work-programme/index_
de.htm.

61 One of the examples might be a recent amendment involving the deletion of paragraph 2
from Article 178a of the Criminal Code and adding a supplementary paragraph 1a to Arti-
cle 87 of the Code of Misdemeanours. See form No. 378, Sejm of the 7% term and form
No.870, Sejm of the 7thterm. See also Decision of the Constitutional Tribunal Ref.
No. S 2/09 [2009-05-09]; and Verdict of the Constitutional Tribunal Ref. No. P 7/08 [2009-
04-07]. OTK-A 2009/4/46, Journal of Laws, 2009, no. 63, item 531, with the approving
judicial gloss of A. Ornowska. See inter alia STEFANSKI, R. A. Zasadno$¢ kontrawenc-
jonalizacji prowadzenia w stanie nietrzeZzwosci lub pod wptywem Srodka odurzajacego
pojazdu niemechanicznego [Justification of the De-Criminalisation of DUI of a Non-
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The assets that are protected by law form a system full of interac-
tions whose proper functioning requires the development and adapta-
tion of models of operation and controls to ensure their compliance.52
These interactions and relations become a source of various conflicting
situations implying a necessity for undertaking protective actions rela-
tive to the assets protected by law. Therefore, as has been quite rightly
raised by M. Filar, the system of criminal law in its “criminalizing” aspect
should be assessed in terms of its suitability for the protection of assets
and values, in accordance with the developed principles of rational crim-
inal policy, or, to be more precise, the “criminalizing” policy;®3 neither
economic, nor organizational values should be decisive in this area. As A.
Zoll rightly notices, the limitation of the sphere of rights and liberties is
done already by the sanctioned standards; the sanctioning standards are
only the reinforcement of this intervention.t* Violation of a legal standard
does not need to be punishable - it may be deprived of any sanction at all
(lex imperfecta), or there may only be the consequences provided for in
civil or administrative law.65 In a more recent Polish publication, ]. Ku-
lesza suggests a five-stage concept of the theory of criminalization, cover-
ing, first of all, the recognition of a conduct considered by society to be
dangerous for legal values in the social reality, and further, the considera-

Mechanical Vehicle]. Prokuratura i Prawo. 2014, nr 4, p.48 and following. ISSN 1233-
2577. See also PAWLIK, R. Spoteczna szkodliwo$¢ czynu - wybrane zagadnienia na
przyktadzie wykroczenia typizowanego w art. 87 KW [Social Danger of an Act - Selected
Issues Exemplified by a Classified Offence]. Kwartalnik Krajowej Szkoty Sqdownictwa
i Prokuratury. 2013, nr 4, pp. 38-54. ISSN 2083-7186; and PAWLIK, R. Ochrona dobra
prawnego z perspektywy procesu kontrawencjonalizacji - wybrane zagadnienia [Protec-
tion of Legal Assets from the Perspective of the De-Criminalisation Process - Selected Is-
sues]. In: S. PIKULSKI and M. ROMANCZUK-GRACKA, eds. Granice kryminalizacji
i penalizacji [Limits of Criminalisation and Penalisation]. 1. wyd. Olsztyn: ElSet, 2013.
706 p. ISBN 978-83-62863-76-1.

62 WROBEL, W. and A. ZOLL. Polskie prawo karne: Czes¢ ogélna [Polish Criminal Law: Gen-
eral Overview Section]. 1. wyd. Krakéw: Znak, 2010, p. 21 and following. ISBN 978-83-
240-1351-7.

63 FILAR, M. Polityka kryminalizacyjna III Rzeczypospolitej (w okresie od czerwca 1989 do
czerwca 1996 r.) [Criminalisation Policy of the Third Republic of Poland (in the Period
from June 1989 to June 1996)]. Paristwo i Prawo. 1996, vol. 51, nr 11, p. 47. ISSN 0031-
0980.

64 A, Zoll in BOJARSKI, T. ed. System prawa karnego: Zrédta prawa karnego: Tom 2 [Criminal
Law System: Sources of Criminal Law: Volume 2]. 1. wyd. Warszawa: C. H. Beck, 2011,
p. 238.1SBN 978-83-255-1309-2.

65Z0LL, A. O normie prawnej z punktu widzenia prawa karnego [On the Precept of Law
from the Criminal Law Perspective]. Krakowskie Studia Prawnicze. 1990, nr 23, p. 72. ISSN
0023-4478.
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tion of the necessity of a criminal law response, and subsequently, the
assessment of the necessity of establishing a sanctioning standard, the
proportionality of the criminal law response, and the possibility of draft-
ing the prohibition in a manner consistent with criminal law principles,
including in particular the principle nullum crimen sine lege.t¢ Also, ac-
cording to J. Kulesza, implementation to the national order does not
waive the necessity of justifying the criminalization.6” This justification,
however, will be quite different than that in the case of a decision on so-
called “national” criminalization, but in extreme situations the case might
be that it will not meet the criteria specified above, and then it is rather
hard to imagine the existence of such a criminalizing decision. Obviously,
there will be such cases, as A. Zoll rightly emphasizes, in which the legis-
lator will be generally released from the obligation to justify the reten-
tion or establishment of a legal prohibition when its application explicitly
arises from the civilization’s foundations and along-standing tradition,
that is, crimes falling into the group of punishable offences that include
conduct that is wrong in itself (mala per se).68

Looking at crime in the European Union states in 2011 to provide
some examples (values per 100 000 of population), it is noteworthy that,
for example, in Austria there were 6 425 crimes recorded, in France -
5462, in Germany - 7 328, and in Poland - 3 009. Therefore, at least in
this aspect, the criminalization initiatives should be different in the spe-
cific Member States. Taking specific categories of crimes in 2011 into ac-
count, starting, for instance, with sexual offences, in Poland there were 8
such offences per 100 000 population, whereas in Ireland as many as 44,
in Belgium - 62, and in Germany - 31. As far as offences against property
qualified as robberies go, there were 40 recorded in Poland, 193 - in
France, 248 - in Belgium, and 190 - in Spain. Statistics pertaining to
fraud are slightly different, namely: Austria - 343 per 100 000 popula-
tion, Poland - 259, Germany - 775, and Sweden - 1 219. With corruption
being a major social problem in modern Poland there were 23.1 cases
per 100 000 population, whereas there were 8.1 in Austria, 1.4 in Ger-
many, and 0.7 in Belgium. Another type of crime is drug-related crime; in

66 See KULESZA, ]. Zarys teorii kryminalizacji [Outline of Criminalisation Theory]. Proku-
ratura i Prawo. 2014, nr 11-12, p. 87 and following. ISSN 1233-2577.

67 KULESZA, ]. Zarys teorii kryminalizacji [Outline of Criminalisation Theory]. Prokuratura
i Prawo. 2014, nr 11-12, p. 93. ISSN 1233-2577.

68 A, Zoll in BOJARSKI, T. ed. System prawa karnego: Zrédta prawa karnego: Tom 2 [Criminal
Law System: Sources of Criminal Law: Volume 2]. 1. wyd. Warszawa: C. H. Beck, 2011,
pp. 238-239. ISBN 978-83-255-1309-2.
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Poland there were 193 instances recorded per 100 000 population,
whereas in Norway 856, Austria - 308, and Germany - 289.6° These are
exemplary statistics only, as major systemic differences need to be taken
into account in the manner of classification of crimes and offences, but
they seem to be a clear illustration of the differentiation of problems oc-
curring in various Member States of the European Union that specific
systems have to confront.

Criminal responsibility, in the broad sense of this concept, involves
exercising any measure of penal response adjudicated as a reply to an of-
fence as a personal pain inflicted on the perpetrator of this offence, show-
ing condemnation of the offence by the state authority,” constitutionally
authorized to do so. In addition to its severity, the essence of the penalty
is also the objective it is to achieve.”! The existence of a penalty must be

69 AEBI, M. F. et al. European Sourcebook of Crime and Criminal Justice Statistics 2014
[online]. 5% ed. Helsinki: HEUNI, 2014. 410 p. [cit. 2015-02-03]. ISBN 978-952-5333-94-7.
Available at: http://www.heuni.fi/material/attachments/heuni/reports/qrMWoCVTF/
HEUNI_report_80_European_Sourcebook.pdf.

70 WROBEL, W. and A. ZOLL. Polskie prawo karne: Czes¢ ogdina [Polish Criminal Law: Gen-
eral Overview Section]. 1. wyd. Krakow: Znak, 2010, p. 412. ISBN 978-83-240-1351-7. See
also JANISZEWSKI, B. Dolegliwos¢ jako element wspotczesnej kary kryminalnej [Severity
as an Element of Modern Criminal Punishment]. In: ]. GIEZEK, ed. Przestepstwo - kara -
polityka kryminalna: Problemy tworzenia ifunkcjonowania prawa: Ksiega jubileuszowa
z okazji 70. rocznicy urodzin Profesora Tomasza Kaczmarka [Crime - Punishment - Crimi-
nal Policy: Problem of Establishment and Functioning of Law: Jubilee Book Celebrating
the 70t Birthday of Professor Tomasz Kaczmarek]. 1. wyd. Krakéw: Zakamycze, 2006,
p. 302. ISBN 83-7444-283-2; CIESLAK, M. Polskie prawo karne: Zarys systemowego ujecia
[Polish Criminal Law: Outline of Systemic Presentation]. 2. popr. i uzup. wyd. Warszawa:
Wydawnictwo Naukowe PWN, 1994, p. 433. ISBN 83-01-11562-9; WROBLEWSKI, B. Pe-
nologia: Socjologia kar: Tom 1 [Penology: Sociology of Penalties: Volume 1]. 1. wyd. Wil-
no: [s.n.], 1926, p. 185 and following; WARYLEWSK], J. Prawo karne: Czes¢ ogélna [Crimi-
nal Law: General Part]. 1. wyd. Warszawa: LexisNexis, 2004, p. 344. ISBN 83-7334-375-X;
ANDREJEW, 1. Polskie prawo karne w zarysie [Outline of the Polish Criminal Law]. 5. wyd.
Warszawa: Panstwowe Wydawnictwo Naukowe, 1978, pp. 244-245; SWIDA, W. Prawo
karne [Criminal Law]. 1.wyd. Warszawa: Panstwowe Wydawnictwo Naukowe, 1978,
p. 256; MAREK, A. Prawo karne: Zagadnienia teorii i praktyki [Criminal Law: Theory and
Practice Issues]. 1. wyd. Warszawa: C. H. Beck, 1997, pp. 232-233. ISBN 83-7110-801-X;
KOCHANOWSK], J. Subiektywne granice sprawstwa i odpowiedzialnosci karnej [Subjective
Limits of Perpetration and Criminal Liability]. 1. wyd. Warszawa: Wydawnictwo Prawni-
cze, 1985, pp. 5-17. ISBN 83-219-0327-4; and KROLIKOWSKI, M. Sprawiedliwos¢ karania
w spoteczeristwach liberalnych: Zasada proporcjonalnosci [Justice of Punishing in Liberal
Societies: Principle of Proportionality]. 1. wyd. Warszawa: C. H. Beck, 2005, p. 1. ISBN 83-
7387-969-2.

71 See CIESLAK, M. O weztowych pojeciach zwiazanych z sensem kary [Key Notions Related
to the Sense of Punishment]. Nowe Prawo. 1969, vol. 25, nr 12, p. 204 and following; and
MAREK, A. Prawo karne [Criminal Law]. 4. zm. i uaktual. wyd. Warszawa: C. H. Beck, 2003,
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necessarily justified by reference to a number of arguments pertaining to
common assets, values, and objectives of the society in which a given in-
stitution is rooted.”? As is quite rightly raised by L. Gardocki, the deter-
mination of what type of regulatory sanction is adequate for a specific
type of crime is not easy, as it would require quantification of the weight
of offences and developing a conversion system.”> General prevention,
understood as the development of the legal awareness of a society, ad-
dressed to the entire society and aimed at provoking fear of a repressive
reaction of a state in case of infringement of standards of criminal law, or
in the case of a positive prevention - on the assumption that respect for
criminal law standards could be generated by means of penalties7¢ -
should not be forgotten. At the same time, one should bear in mind that
the issues of proportionality of criminal sanctions need to confront the
conventions and traditions of penal policy and criminalization in a given
society.”> Each criminal code organizes legal values that are intended to
be protected in their own, unique way and duly differentiates between

pp- 239-240. ISBN 83-7247-653-5. See also KACZMAREK, T. Ogdlne dyrektywy wymiaru
kary w teorii i praktyce sqdowej [General Directives on the Severity of Punishment in the
Judicial Theory and Practice]. 1.wyd. Wroctaw: Wydawnictwo Uniwersytetu
Wroctawskiego, 1980. 185 p., KOCHANOWSKI, ]. Subiektywne granice sprawstwa
i odpowiedzialnosci karnej [Subjective Limits of Perpetration and Criminal Liability].
1. wyd. Warszawa: Wydawnictwo Prawnicze, 1985, pp. 5-17. ISBN 83-219-0327-4; KROL-
IKOWSKI, M. Sprawiedliwo$¢ karania w spoteczeristwach liberalnych: Zasada proporc-
jonalnosci [Justice of Punishing in Liberal Societies: Principle of Proportionality]. 1. wyd.
Warszawa: C. H. Beck, 2005, p. 1. ISBN 83-7387-969-2; and WROBLEWSK]I, B. Penologia:
Socjologia kar: Tom 1 [Penology: Sociology of Penalties: Volume 1]. 1. wyd. Wilno: [s.n.],
1926, p. 185 and following.

72 KROLIKOWSKI, M. Sprawiedliwos¢ karania w spoteczeristwach liberalnych: Zasada propor-
cjonalnosci [Justice of Punishing in Liberal Societies: Principle of Proportionality]. 1. wyd.
Warszawa: C. H. Beck, 2005, p. 75. ISBN 83-7387-969-2; and WOJCIECHOWSKI, B. Inter-
kulturowe prawo karne: Filozoficzne podstawy karania w wielokulturowych spoteczerist-
wach demokratycznych [Intercultural Criminal Law: Philosophical Basis for Penalization
in Multi-Cultural Democratic Societies]. 1. wyd. Torun: Wydawnictwo Adam Marszatek,
2009, p. 291. ISBN 978-83-7611-285-5.

73 GARDOCK]I, L. O relacji miedzy typem przestepstwa a zagrozeniem ustawowym [On the
Relation Between the Type of Crime and Statutory Punishment]. Paristwo i Prawo. 1979,
vol. 34, nr 8-9, pp. 129-134. ISSN 0031-0980.

74 See SZCZEPANIEC, M. Wybér optymalnej kary w swietle sgdowych dyrektyw wymiaru
kary [Selection of an Optimum Penalty in the Light of Judicial Directives on the Severity of
Punishment]. Prokuratura i Prawo. 2014, nr 3, p. 42. ISSN 1233-2577.

75 KROLIKOWSKI, M. Sprawiedliwos¢ karania w spoteczeristwach liberalnych: Zasada propor-
cjonalnosci [Justice of Punishing in Liberal Societies: Principle of Proportionality]. 1. wyd.
Warszawa: C. H. Beck, 2005, p. 134. ISBN 83-7387-969-2.
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penal sanctions.”® Since the values may not be ultimately learnt and justi-
fied, selection between them may not, as a rule, be subject to a rational
assessment, as each axiological choice is a “good” choice from the per-
spective of the views of the person who made it.’7 Despite the aforemen-
tioned differences, a certain framework of legal values has become com-
mon and should be protected by criminal law standards of a supra-
national nature; also, views on the sole and best jurisdiction have become
outdated due to the fact that more and more often crime crosses bor-
ders.78

Article 31 (3) of Constitution of the Republic of Poland expressly de-
fines the conditions that need to be met for the imposition of limitations
of rights and liberties?? that may happen only and solely by statute, and

76 See inter alia BANACH-GUTIERREZ, ]. Europejski wymiar sprawiedliwosci w sprawach kar-
nych: W kierunku ponadnarodowego systemu sui generis? [The European Administration
of Justice in Legal Issues: Towards a Sui Generis Supranational System?]. 1. wyd. War-
szawa: Instytut Wydawniczy EuroPrawo, 2011, p. 22 and following. ISBN 978-83-7627-
061-6; MITSILEGAS, V. EU Criminal Law. 1st ed. Oxford; Portland, OR: Hart, 2009. 366 p.
ISBN 978-1-84113-585-4; and SZWARC, M. Decyzje ramowe jako instrument harmo-
nizacji prawa karnego w UE [Framework Decisions as an Instrument for Harmonisation
of Criminal Law in the EU]. Paristwo i Prawo. 2005, vol. 60, nr 7, p. 22 and following. ISSN
0031-0980. See also PAWLIK, R. Konstytucyjne podstawy izakres prawa karania -
zagadnienia wybrane z perspektywy odpowiedzialno$ci za przestepstwo i wykroczenie
[Constitutional Bases and Scope of the Law of Punishing - Issues Selected from the Per-
spective of Responsibility for a Crime and Offence]. In: M. GRZYBOWSK]I, ed. Paristwo
demokratyczne, prawne i socjalne: Studia prawne: Ksiega Jubileuszowa Profesora Zbignie-
wa Macigga: Tom IIl [Democratic, Legal and Social State: Law Studies: Jubilee Book of
Professor Zbigniew Maciag: Volume IlI]. 1.wyd. Krakéw: Krakowskie Towarzystwo
Edukacyjne - Oficyna Wydawnicza AFM, 2014, pp. 419-448. ISBN 978-83-7571-304-6.

77 See ZAJADLO, ]. Bezpieczenstwo - celowos¢ - sprawiedliwo$¢: Antynomie idei prawa [Se-
curity - Suitability - Justice: Antinomies of the Idea of Law]. Gdariskie Studia Prawnicze.
2002, nr 9, p. 243. ISSN 1734-56609.

78 See inter alia Framework Decisions: 2001/888/JHA on Increasing Protection by Criminal
Penalties and Other Sanctions against Counterfeiting in Connection with the Introduction
of the Euro; 2001/413/JHA Combating Fraud and Counterfeiting of Non-Cash Means of
Payment; 2001/500/JHA on Money Laundering, the Identification, Tracing, Freezing,
Seizing and Confiscation of Instrumentalities and the Proceeds from Crime;
2002/475/JHA on Combating Terrorism amended by the Framework Decision 2008/919;
2003/568/JHA on Combating Corruption in the Private Sector; 2004/757/JHA Laying
down Minimum Provisions on the Constituent Elements of Criminal Acts and Penalties in
the Field of Illicit Drug Trafficking; 2008/841/JHA on the Fight against Organised Crime.

79 See inter alia GARLICK], L. Przestanki ograniczania konstytucyjnych praw i wolnosci (na
tle orzecznictwa Trybunatu Konstytucyjnego) [Premises Related to Limiting Constitu-
tional Rights and Freedoms (Based on the Constitutional Court)]. Paristwo i Prawo. 2001,
vol. 56, nr 10, p. 6 and following. ISSN 0031-0980. See also PAWLIK, R. Konstytucyjne
podstawy izakres prawa karania - zagadnienia wybrane z perspektywy odpowiedzi-
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only and solely when it is necessary in a democratic state for its safety or
for the public order, or for the protection of the environment, health,
public morality, or liberties and rights of other persons, and they may
not, at the same time, infringe the essence of these liberties and rights.80
Pursuant to Article 31 (3) of the Constitution, in order to find whether in
a given case there is no excessive intervention, the Constitutional Tribu-
nal requires areply to three questions: 1. Whether the implemented
statutory regulation is capable of resulting in the effects intended there-
in; 2. Whether this regulation is necessary for the protection of the un-
derlying public interest; 3. Whether the effects of the implemented regu-
lation remain in proportion to the burden imposed by it upon a citizen.8!
The referenced provision indicates two principles significant from the
perspective of the outlined issues, namely: the principle of proportionali-
ty and the principle of necessity. The principle of proportionality sensu
stricto mandates maintaining the relevant proportion between the effect
of aregulation and the burden imposed on an individual, determining at
the same time the maximum acceptable limit of intensity of the criminal
intervention. The principle of necessity, in turn, sets out to determine the
rate of a penalty at the minimum level that enables ensuring the effective
protection of a given asset.82 M. ]. Lubelski is quite right in claiming that

alnosci za przestepstwo i wykroczenie [Constitutional Bases and Scope of the Law of Pun-
ishing - Issues Selected from the Perspective of Responsibility for a Crime and Offence].
In: M. GRZYBOWSK], ed. Paristwo demokratyczne, prawne i socjalne: Studia prawne: Ksiega
Jubileuszowa Profesora Zbigniewa Macigga: Tom III [Democratic, Legal and Social State:
Law Studies: Jubilee Book of Professor Zbigniew Maciag: Volume III]. 1. wyd. Krakéw:
Krakowskie Towarzystwo Edukacyjne - Oficyna Wydawnicza AFM, 2014. 907 p. ISBN
978-83-7571-304-6.

80 See inter alia GARLICK]I, L. Komentarz do art. 31 [Commentary to Art. 31]. In: K. DZIALO-
CHA, L. GARLICKI, P. SARNECKI, W. SOKOLEWICZ and ]. TRZCINSKI. Konstytucja Rzeczy-
pospolitej Polskiej: Komentarz: Tom Il [Constitution of the Republic of Poland:
A Commentary: Volume III]. 1. wyd. Warszawa: Wydawnictwo Sejmowe, 2003, p. 7. ISBN
978-83-7059-628-6. See also Verdict of the Constitutional Tribunal Ref. No. K 2/04 [2004-
12-15]. OTK-A 2004, no. 11, item 117; Verdict of the Constitutional Tribunal Ref.
No. K23/00 [2001-06-29]. OTK 2001, no. 5, item 124; Verdict of the Constitutional Tribu-
nal Ref. No. P 11/98 [2000-01-12]. OTK 2000, no. 1, item 3; and Verdict of the Constitu-
tional Tribunal Ref. No. P 10/06 [2006-10-30]. OTK-A 2006, no. 9, item 128.

81 See Verdict of the Constitutional Tribunal Ref. No. K 11/94 [1995-04-26]. OTK 1995, part |,
pp. 133-134.

82WOJTYCZEK, K. Zasada proporcjonalnosci jako granica prawa karania [The Principle of
Proportionality as the Limit of the Right to Penalize]. Czasopismo Prawa Karnego i Nauk
Penalnych. 1999, nr 2, p. 33 and following. ISSN 1506-1817. See also KROLIKOWSKI, M.
Dwa paradygmaty zasady proporcjonalno$ci w prawie karnym [The Two Paradigms of
the Principle of Proportionality in Criminal Law]. In: T. DUKIET-NAGORSKA, ed. Zasada
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the principle of proportionality is not a criminal law principle of the same
order as the principle of nullum crimen sine lege or the guilt principle, as
one of the elements of a vision of a democratic state governed by the rule
of law provided for in the Constitution and therefore it should be taken
into account by the legislator at the drafting stage of criminal law stand-
ards, and also by the Constitutional Tribunal during the analysis of the
compliance of legal statutes, including criminal statutes, with the consti-
tution.s3

Proportionality and simultaneously subsidiarity will require combat-
ing social pathologies, principally with non-penal means.8* The principle

proporcjonalnosci w prawie karnym [Principle of Proportionality in Criminal Law]. 1. wyd.
Warszawa: Wolters Kluwer, 2010, p. 48. ISBN 978-83-264-0303-3; and Judgement of the
Constitutional Tribunal Ref. No. K 11/94 [1995-04-26]. OTK 1995 [LEX No. 25538], no. 1,
item 12.

83 LUBELSKI, M. ]. Kwestia odwotan do konstytucyjnej zasady proporcjonalnosci przy stan-
owieniu i wyktadni norm prawa karnego [The Issue of References to the Constitutional
Principle of Proportionality when Establishing and Interpreting Criminal Law Standards].
In: P. KARDAS, T. SROKA and W. WROBEL, eds. Paristwo prawa i prawo karne: Ksiega jubi-
leuszowa Profesora Andrzeja Zolla: Tom Il [The State of Law and Criminal Law: Jubilee
Book of Professor Andrzej Zoll: Volume II]. 1. wyd. Warszawa: Wolters Kluwer, 2012,
p. 181. ISBN 978-83-264-3923-0; DEBSKI, R. Uwagi o konstytucyjnym ujeciu zasady nul-
lum crimen sine lege [Comments on Constitutional Understanding of the nullum crimen
sine lege Principle]. Paristwo i Prawo. 1992, vol. 47, nr 5, pp. 91-97. ISSN 0031-0980; and
WOLTER, W. Prawo karne: Zarys wyktadu systematycznego: Czes¢ ogélna [Criminal Law:
Outline of Systemic Interpreting: General Part]. 1. wyd. Warszawa: Gebethner i Wolff,
1947, p. 129.

84 PISKORSK], J. Ekwifinalno$¢ kryminalizacji [Equifinality of Criminalisation]. In: S. PIKUL-
SKI and M. ROMANCZUK-GRACKA, eds. Granice kryminalizacji i penalizacji [Limits of
Criminalisation and Penalisation]. 1. wyd. Olsztyn: ElSet, 2013, p. 17 and following. ISBN
978-83-62863-76-1; WROBEL, W. and A. ZOLL. Polskie prawo karne: Czes¢ ogélna [Polish
Criminal Law: General Overview Section]. 1. wyd. Krakéw: Znak, 2010, p. 22. ISBN 978-
83-240-1351-7; MAREK, A. Prawo karne [Criminal Law]. 4. zm. i uaktual. wyd. Warszawa:
C. H. Beck, 2003, p.2 and following. ISBN 83-7247-653-5. See also GUBINSKI, A.
0 wtasciwy zakres przedmiotowy prawa o wykroczeniach [On the Proper Subject Scope
of Law on Misdemeanours]. Zagadnienia Wykroczen. 1981, nr 3. ISSN 0137-7884; MAREK,
A. Proponowany model prawa wykroczen i orzecznictwa w sprawach o wykroczenia na
tle standardéw europejskich [Recommended Model of Law of Offences and Adjudicating
in Cases on Misdemeanours against European Standards]. In: T. BOJARSKI, M. MOZGAWA
and J. SZUMSK], eds. Rozwdj polskiego prawa wykroczen [Development of the Polish Law
of Offences]. 1. wyd. Lublin: Lubelskie Towarzystwo Naukowe, 1996. 202 p. ISBN 83-
85491-80-5; MAREK, A. Prawo wykroczen (materialne iprocesowe) [Law of Offences
(Substantive and Procedural)]. 6. uaktual. wyd. Warszawa: C. H. Beck, 2008, p. 76 and fol-
lowing. ISBN 978-83-7483-807-8; and ANDREJEW, 1. Przyczynek do zagadnienia tréjpod-
ziatu przestepstw [Contribution to the Issue of Tri-Partite Division of Crimes]. Paristwo
i Prawo. 1955, vol. 10, nr 12, pp. 885-900. ISSN 0031-0980.
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of usability imposes the rejection of penal repression in all those cases in
which, in the light of academic findings, it is not able to result in the im-
plementation of the assumed social objectives.85 Article 31 (3) blocks in
a specific way, at the same time, the possibility of making the penal sanc-
tion more severe in a discretionary way. The amendment of a sanction to
make it more severe must, on the one hand, be justified by an actual de-
mand for protection of the constitutional values indicated in Article 31
(3), and, on the other hand, it must be “necessary”. It must also be based
on balancing the economic and social costs of implementing the amend-
ments.8¢ The application of sanctions that affect most the basic values
and assets of an individual requires an exceptional prudence and consti-
tutional basis, and a precise determination of the scope of intervention.8”

When developing the manner of protection of assets by responding
to crime and offences, the Criminal Code88 and the Code of Misdemean-
ours®? were implemented in Poland in 1932, with violations of an admin-
istrative nature? prevailing in the latter. These regulations were based
on political and systemic assumptions different from these effective

85 WOJTYCZEK, K. Zasada proporcjonalnosci jako granica prawa karania [The Principle of
Proportionality as the Limit of the Right to Penalize]. Czasopismo Prawa Karnego i Nauk
Penalnych. 1999, nr 2, p. 33. ISSN 1506-1817.

86 WROBEL, W. Drogi i bezdroza reformy prawa karnego (o rzadowym projekcie nowelizacji
kodeksu karnego) [Roads and Sideways of the Criminal Law Reform (On Governmental
Draft of Amendment of the Criminal Code)]. Paristwo i Prawo. 2007, vol. 62, nr 9, p. 5 and
following. ISSN 0031-0980, and the bibliography referenced therein.

87ZOLL, A. Zasady odpowiedzialnosci karnej [The Principles of Criminal Liability]. 1. wyd.
Warszawa: Ministerstwo Sprawiedliwosci, 1998, p. 72. ISBN 83-86393-97-1; and TULEJA,
P. and W. WROBEL. Konstytucyjne standardy prawa karnego w orzecznictwie Trybunatu
Konstytucyjnego [Constitutional Standards of the Criminal Law in the Adjudications of
the Constitutional Tribunal]. In: Z. CWIAKALSKI, M. SZEWCZYK, S. WALTOS and A. ZOLL,
eds. Problemy odpowiedzialnosci karnej: Ksiega ku czci Profesora Kazimierza Buchaty [Is-
sues of Criminal Liability: Memorial Book to Celebrate the Memory of Professor Kazimi-
erz Buchata]. 1. wyd. Krakéw: Uniwersytet Jagiellonski, 1994, p. 257 and following. ISBN
83-233-0729-6.

88 Regulation of the President of the Republic of Poland of 11 July 1932 - Criminal Code.
Journal of Laws, no. 60, item 571, as amended.

89 Regulation of the President of the Republic of Poland of 11 July 1932 - Law of Misde-
meanours. Journal of Laws, no. 60, item 572, as amended.

9 See BOJARSK]I, T. Ewolucja polskiego systemu prawa wykroczen [Evolution of the Polish
System of Offences]. In: T. BOJARSKI, M. MOZGAWA and ]. SZUMSK]I, eds. Rozwdj polskiego
prawa wykroczen [Development of the Polish Law of Offences]. 1. wyd. Lublin: Lubelskie
Towarzystwo Naukowe, 1996, pp. 14-15. ISBN 83-85491-80-5; and MAREK, A. Prawo
wykroczen (materialne iprocesowe) [Law of Offences (Substantive and Procedural)].
6. uaktual. wyd. Warszawa: C. H. Beck, 2008, pp. 15-19. ISBN 978-83-7483-807-8.
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nowadays, but they have permanently determined the major ways on
how to interfere with the area of the rights and liberties of an individual,
splitting responsibility into criminal liability and liability for misdemean-
ours, with the corresponding manner of response®! to them. At present,
misdemeanours remain a category of forbidden acts different from of-
fences, generally having a smaller negative social impact than offences,
but this does not mean that some of them may not be more harmful than
some offences. Liability for misdemeanours is based on similar, but not
the same, principles that govern criminal liability for the offence, and
therefore it is not considered to be a criminal liability sensu stricto, defin-
ing it to be rather the criminal liability sensu largo.°? A separate issue is
the liability for the so-called administrative torts (delikty administra-
cyjne) punishable with fines that currently evoke major interest in the
science of law.?3

From the comparative law perspective, there are three legal cultures
in Europe that deserve to be highlighted: German (Germany), Roman
(France), and Anglo-Saxon (Great Britain). In the German system there
are the most serious offences (crimes) - Verbrechen, minor offences

91 See the current version of Article 1 of the Criminal Code of 6 June 1997. Journal of Laws
1997.88.553, as amended, and Article 1 of the Code of Misdemeanours of 20 May 1971.
Journal of Laws 1971.12.114, as amended.

92 GRZEGORCZYK, T., W. JANKOWSKI and M. ZBROJEWSKA, eds. Kodeks wykroczen: Komen-
tarz [Code of Misdemeanours: A Commentary]. 2. wyd. Warszawa: Wolters Kluwer, 2013.
744 p. ISBN 978-83-264-4055-7. See justification of the draft Code of Misdemeanours,
p.3. See also SKUPINSKI, J. and J. SZUMSKI. Problemy kodyfikacji prawa wykroczen
[Problems of Codification of the Law of Offences]. Paristwo i Prawo. 1998, vol. 53, nr 9-10,
p. 189. ISSN 0031-0980; as well as POTULSK], J. Ocena stopnia spotecznej szkodliwosci
czynu jako sposéb realizacji zasady subsydiarno$ci prawa karnego - glosa do postan-
owienia SN z dnia 17 grudnia 2003 r., VKK 222/03 [Evaluation of the Social Harm as
a Way of Implementing the Principle of Subsidiarity of Criminal Law - A Gloss to the Deci-
sion of 17 December 2003, V KK 222/03]. Gdariskie Studia Prawnicze. 2005, nr 3, pp. 115-
124. ISSN 1734-5669; MAREK, A. Prawo wykroczen (materialne i procesowe) [Law of Of-
fences (Substantive and Procedural)]. 6. uaktual. wyd. Warszawa: C. H. Beck, 2008; p. 2.
ISBN 978-83-7483-807-8. See also ANDREJEW, L. Przyczynek do zagadnienia tréjpodziatu
przestepstw [Contribution to the Issue of Tri-Partite Division of Crimes]. Paristwo i Prawo.
1955, vol. 10, nr 12, pp. 885-900. ISSN 0031-0980; and Prawo o wykroczeniach (projekt)
[Law on Offences (Draft)]. 1. wyd. Warszawa: Wydawnictwo Prawnicze, 1970, pp. 65-66.
See more also in SZUMILO-KULCZYCKA, D. Prawo administracyjno-karne [Criminal Ad-
ministrative Law]. 1.wyd. Krakéw: Zakamycze, 2004, p. 110 and following. ISBN 83-
7333-407-6; and RADECKI, W. Dezintegracja polskiego prawa penalnego [Disintegration
of the Polish Penal Law]. Prokuratura i Prawo. 2014, nr 9, p. 5. ISSN 1233-2577.

93 RADECKI, W. Dezintegracja polskiego prawa penalnego [Disintegration of the Polish Pe-
nal Law]. Prokuratura i Prawo. 2014, nr 9, p. 17. ISSN 1233-2577.
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(Vergehen), and misdemeanours (Ubertretung).®* The principle of free-
dom of conduct (allgemeine Handlungsfreiheit) assumes that the crimi-
nal law instructions and prohibitions may be established only when
there is a necessity of protection by a penalty and the furthest-reaching
intervention into the rights and liberties that a state may establish.%s
A need to penalize (Strafbediirftigkeit) is justified by the punishability of
an act which is determined by the type and value of a protected asset and
in some specific situations also the “vileness of the perpetrator’s atti-
tude”.?¢ The French Criminal Code (Article 111-1 CP) divides offences
(infractions) into crimes (crimes), misdeeds (delits), and misdemeanours
(contraventions).%7 Article 34 of the Constitution of the Republic of
France?® indicates that the law governs the definition of crimes and mis-
demeanours as well as the adjudicated penalties and the provisions of
this article may be made more detailed and supplemented by an organic
law,%? and, pursuant to Article 37 of the Constitution, the contents that do
not belong to the scope of the law are regulated by the executive power
acts. The Anglo-Saxon system appears to be slightly different, as it is not
familiar with the division of offences in terms of their weight, commonly
adopted in the continental systems, and the adjudicated punishment
should precisely reflect the condemnation that the society feels towards

94 See inter alia GROPP, W. Strafrecht: Allgemeiner Teil. 3. Aufl. Berlin, Heidelberg: Springer,
2005, p. 90 and following. ISBN 978-3-540-24537-7. See also VORMBAUM, Th. and M.
BOHLANDER, eds. A Modern History of German Criminal Law. 1. Aufl. Berlin, Heidelberg:
Springer, 2014, p. 128 and following. ISBN 978-3-642-37272-8; and ELEWA BADAR, M.
and I. MARCHUK. A Comparative Study of the Principles Governing Criminal Responsibil-
ity in the Major Legal Systems of the World (England, United States, Germany, France,
Denmark, Russia, China, and Islamic Legal Tradition). Criminal Law Forum. 2013, vol. 24,
no. 1, pp. 1-48. ISSN 1046-8374.

95 See inter alia KLOEPFER, M. Verfassungsrecht: Band I1I: Grundrechte. 1. Aufl. Miinchen: C.
H. Beck, 2010. 658 p. ISBN 978-3-406-59527-1.

9% See also R. Zawtocki in DEBSKI, R. ed. System prawa karnego: Nauka o przestepstwie:
Zasady odpowiedzialnosci: Tom 3 [Criminal Law System: The Science of Crime: Principles
of Criminal Liability: Volume 3]. 1. wyd. Warszawa: C. H. Beck, 2012, p. 71 and following.
ISBN 978-83-255-1310-8, and the bibliography referenced therein.

97 See inter alia BOULOC, B. Droit pénal général. 21¢ éd. Paris: Dalloz, 2009, p. 94 and follow-
ing. ISBN 978-2-247-08180-6.

98 See STASKIEWICZ, W. ed. Konstytucje paristw Unii Europejskiej [Constitutions of the Euro-
pean Union States]. 1. wyd. Warszawa: Wydawnictwo Sejmowe, 2011, p. 278 and follow-
ing. ISBN 978-83-7666-116-2.

99 See SARNECK], P. Ustroje konstytucyjne paristw wspétczesnych [Constitutional Systems of
Modern States]. 4. wyd. Warszawa: Wolters Kluwer, 2008, p. 215. ISBN 978-83-7601-
353-4.
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a specific act;190 the substantive element does not constitute a compo-
nent of an offence and the discussion on the types of acts that should be
penalized, what are the characteristic features of these acts, what are the
relations between law and morality is held in the United Kingdom mainly
at the political level.101 In a research paper that is as concise as this one it
is difficult to undertake an analysis and evaluation of the solutions that
have only been outlined. Their roots in the systems that have been devel-
oped in different ways account for another difficulty in a potential as-
similation of these solutions into the ground of other Member States.

In conclusion, at the time of the European integration that was led in
the past on the European continent by powerful, sovereign states, the Eu-
ropean Union is one of the major actors today as the power is no longer
identified only and solely with national states; the borders are becoming
less and less distinct as well as the way of thinking about functioning of
not only the world society, states, and specific units, but also in relation
to their identification with specific groups or communities. While asking
the questions on whether one should think about, talk about, and fight
for the identity of the criminal law at the time of the European integra-
tion in the light of the above comments, the answer definitely should be
“Yes”. The adopted path of harmonization is as justified as it can be, as it
prevents too deep an intervention into the legal systems of the Member
States, while simultaneously taking into account the whole plethora of
legal solutions functioning in the Member States, forbidding in this way
harmonization by means of imposing the solutions applied in one state to
the remaining European Union members. It is, however, difficult to indi-
cate explicitly whether globalization affects the identity, and whether it
weakens or reinforces it. Undoubtedly, however, independent of local,
regional, and national identities, there is a supranational, common, Euro-
pean identity that has been developing, remaining at its current stage of
advancement, in the sphere of prospection. To date, the course of the

100 R, Zawtocki in DEBSKI, R. ed. System prawa karnego: Nauka o przestepstwie: Zasady od-
powiedzialnos$ci: Tom 3 [Criminal Law System: The Science of Crime: Principles of Crimi-
nal Liability: Volume 3]. 1. wyd. Warszawa: C. H. Beck, 2012, p.83. ISBN 978-83-255-
1310-8, and the bibliography referenced therein.

101 R, Zawtocki in DEBSKI, R. ed. System prawa karnego: Nauka o przestepstwie: Zasady od-
powiedzialnos$ci: Tom 3 [Criminal Law System: The Science of Crime: Principles of Crimi-
nal Liability: Volume 3]. 1. wyd. Warszawa: C. H. Beck, 2012, p. 83. ISBN 978-83-255-
1310-8.
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process of integration indicates also that it has been a progressive and
irreversible process.102
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Zodpovednostné aspekty cezhrani¢nej prepravy
jadrového materialu s osobitnym dérazom
na ,viedensky rezim“ jadrového prava?

Liability Aspects of Cross-Border Transport
of Nuclear Material with Special Accent Laid
on the “Vienna Regime” in the Field of Nuclear Law

Marianna Novotna

Abstract: Regardless of the quality and coherence of the system of rules on
transport of radioactive materials on the level of internationally binding
agreements, eventually on the level of intrastate rules on transport,
transport of nuclear materials belongs to industries in which it is not possi-
ble to exclude the probability of an accident (although no significant nucle-
ar accident during the transport of nuclear material has been registered
yet) that can lead to serious nuclear damage (injury) consequences. There-
fore, it was necessary to create not only a functioning system of safety and
precautionary measures, but also a following system of compensation for
any prospective damage caused by the radioactive properties of the mate-
rial transported. The presented study focuses on the stated compensation
system which is primarily generated by the legislation in the field of inter-
national nuclear liability law that reflects the particularities of transport of
nuclear materials also in relation to subsequent claims related to compen-
sation for resulting nuclear damage. The author has tried to briefly outline
the legal framework set in relation to the national and international
transport of nuclear materials, with an accent laid on liability aspects of
the issue and with highlighting the deficiencies, eventually controversial
aspects of the regime.

Key Words: Nuclear Material; Transport of Nuclear Material; Cross-
Border Transport; Liability for Nuclear Damage; Vienna Convention on Li-
ability for Nuclear Damage; Paris Convention on Liability in the Field of
Nuclear Energy.

1 Stidia vznikla v rAmci rie$enia grantového projektu VEGA ¢&. 1/0256/12 ,,0bé&ianskoprav-
ny rezim zodpovednosti za jadrové $kody - perspektivy a moznosti jeho d'alSieho vyvoja
na urovni slovenského, medzinarodného a eurépskeho prava“.
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Abstrakt: Bez ohl'adu na kvalitu a ucelenost’ koncepcie systému pravidiel
prepravy rddioaktivnych materidlov na urovni medzindrodne zdvdznych
dohdéd, pripadne na turovni vnitrostdtnych pravidiel prepravy, patri trans-
port jadrovych materidlov k odvetviam, v ktorych nemozno vylicit pravde-
podobnost vzniku nehody (napriek tomu, Ze k vyznamnejsej jadrovej neho-
de pocas transportu jadrového materidlu doposial’ nedoslo), ktord méZe
viest' k vdZnym désledkom vzniku jadrovej Skody (ujmy). Z tohto dévodu
bolo nevyhnutné vytvorit nielen fungujici systém opatreni bezpecnostného
a preventivneho charakteru,? ale aj nar nadvdzujiici systém kompenzdcie
pripadnej ujmy spdésobenej rddioaktivnymi vilastnostami prepravovaného
materidlu. PredloZend Studia sa sustred’uje na uvedeny kompenzacny sys-
tém, ktory je primdrne tvoreny medzindrodnoprdvnou legislativou zodpo-
vednostného jadrového prdva, ktord reflektuje osobitosti prepravy jadro-
vych materidlov aj vo vztahu k ndslednym vztahom uplatriovania si ndro-
kov na ndhradu vzniknutej jadrovej Skody. Autorka sa pokusila o strucny
ndért prdvneho rdmca upravy vnutroStdtnej a medzindrodnej prepravy
jadrovych materidlov, s dérazom na zodpovednostné aspekty danej prob-
lematiky a s poukdzanim na nedostatky, pripadne sporné strdanky tohto re-
Zimu.

KTlicové slova: Jadrovy materidl; transport jadrového materidlu; cezhra-
ni¢nd preprava; zodpovednost za jadrovu Skodu; Viedensky dohovor o zod-
povednosti za jadrové skody; Parizsky dohovor o zodpovednosti v oblasti
jadrovej energie.

Uvod

Systém zodpovednosti za jadrovi $kodu spdsobent pocas transportu
jadrového materidlu bol zahrnuty do reZzimu obcianskopravnej zodpo-
vednosti za jadrovu Skodu, upraveného primarne Viedenskym dohovo-
rom o obc¢ianskopravnej zodpovednosti za Skody spdsobené jadrovou
udalostou (d’alej ako ,Viedensky dohovor“)? aPariZskym dohovorom

[N}

Pozri blizsie GREEN, L. Effective Radioactive Transport - Perspectives on Today’s Issues
and Tomorrow’s Challenges. In: World Nuclear Transport Institute [online]. 2015. 4 s.
[cit. 2015-02-17]. Dostupné na: http://www.wnti.co.uk/old_media/UserFiles/File/pub-
lic/publications/speeches/2007 /inlapaper191107.pdf.

Vienna Convention on Civil Liability for Nuclear Damage [1963-05-21]; vid’ dokument IA-
EA INFCIRC 500. Slovensky preklad Viedenského dohovoru bol vyhladseny v Zbierke za-
konov Slovenskej republiky ako Ozndmenie MZV SR ¢. 70/1996 Z.z. o pristupeni Sloven-
skej republiky k Viedenskému dohovoru o ob¢ianskopravnej zodpovednosti za $kody
spbésobené jadrovou udalostou.

w
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o zodpovednosti v oblasti jadrovej energie (dalej ako ,Parizsky doho-
vor“)* - ide o dohovory tzv. prvej generacie. Kazdy z tychto dokumentov
je nosnym pilierom jedného z dvoch medzinarodnych systémov rezimu
obcianskopravnej zodpovednosti za jadrovi skodu (majicej vSeobecny
charakter a zahfnajucej i zodpovednost pri preprave jadrovych materia-
lov), vytvarajucich tak dvojkol'ajnost pravnej ipravy v tejto oblasti, ktora
mala byt preklenutd prijatim Spolotného protokolu k aplikacii Vieden-
ského dohovoru a Parizskeho dohovoru v roku 1988, s cielom zabranit
kolizidm pri sibezZnej aplikovatelnosti Viedenského a PariZskeho doho-
voru.

Po takmer Styroch dekadach existencie dohovorov tzv. prvej genera-
cie sa vzhl'adom na rozvoj jadrového priemyslu, ako aj post-cernobyl'ské
ponimanie dosahov jadrovej havarie katastrofického charakteru zacala
prejavovat potreba adaptacie existujiceho reZimu na nové podmienky.>
Vysledkom bolo vytvorenie revidovanych rezimov zodpovednosti za jad-
rovu $kodu - vo vztahu k viedenskému rezimu prijatim Protokolu z roku
1997 avo vztahu k Parizskemu dohovoru prijatim Protokolov, ktorymi
sa meni PariZsky dohovor a Bruselsky dohovor z roku 2004.

Osobitne vo vztahu k ndmornej preprave upravuju otazky zodpo-
vednosti za sposobent Skodu dva d’alSie dohovory: Dohovor o zodpo-
vednosti prevadzkovatel'ov jadrovych lodi® a Dohovor o ob¢ianskoprav-
nej zodpovednosti v oblasti nAmornej prepravy jadrovych materialov?
ako Specifické inStrumenty medzinarodného prava aplikovatel'né vylucne
pre oblast namorného transportu jadrovych materialov, zaloZené ob-
dobne ako Viedensky a PariZsky dohovor na principe objektivnej zodpo-
vednosti prevadzkovatela.

ES

Paris Convention on Third Party Liability in the Field of Nuclear Energy [1960-07-29].

Predmetom odbornych diskusii bolo predovsetkym zvysenie limitov zodpovednosti pre-

vadzkovatela jadrového zariadenia, ktoré sa vo svetle udalosti v Cernobyle ukazali ako

znacne poddimenzované; revizie zasiahli i samotny koncept kompenzovatel'nej jadrovej
$kody, existujlici rozsah ktorej sa ukazal ako nedostato¢ny, ako i otazku dizky lehoty na
uplatnenie prava na nahradu jadrovej $kody (predovietkym jej prediZenie vo vztahu

k ujme na zdravi). Porovnaj NOVOTNA, M. a ]. HANDRLICA. Zodpovednost' za jadrové Sko-

dy: Vyzvy pre medzindrodnu a ndrodni zodpovednostnu legislativu v post-fukushimskom

obdobi. 1.vyd. Bratislava: Veda, vydavatel'stvo Slovenskej akadémie vied, 2011, s. 76.

ISBN 978-80-224-1218-6.

6 Convention on the Liability of the Operators of Nuclear Ships [1962-05-25] (,Nuclear Ship
Liability Convention“) - tento dohovor nenadobudol platnost, preto nemoze byt apliko-
vany v ramci prepravnych vztahov zodpovednosti za jadrova Skodu.

7 Convention Related to Civil Liability in the Field of Maritime Carriage of Nuclear Material

[1971-12-17] (,Maritime Liability Convention“).

@
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Dohovor o zodpovednosti prevadzkovatel'ov jadrovych lodi sa vzta-
huje vylucne na lode vybavené jadrovym zariadenim. Prevadzkovatel ta-
kejto jadrovej lode nesie objektivnu maximalizovani zodpovednost za
jadrovu udalost, zahfnajicu jadrové palivo, radioaktivne produkty alebo
odpad vyprodukovany touto lod'ou.8 Dohovor o obcianskopravnej zod-
povednosti v oblasti nAmornej prepravy jadrovych materialov (tzv. Bru-
selsky dohovor zroku 1971) vychadza zvylucnej zodpovednosti pre-
vadzkovatel'a jadrového zariadenia za $kodu, ktora vznikla pocas ndmor-
nej prepravy jadrovych materidlov. Tento dohovor ma charakter subsi-
diarneho pravneho prostriedku - jeho ustanovenia sa neaplikuju v pri-
padoch, ak prevadzkovatel jadrového zariadenia zodpoveda za jadrovu
udalost, nasledkom ktorej bol vznik jadrovej Skody na zaklade ustanove-
ni Parizskeho dohovoru, Viedenského dohovoru alebo narodného prav-
neho poriadku (za predpokladu, Ze uvedené tpravy poskytuju vyssi stu-
peit ochrany asud vo vztahu k poSkodenym priaznivejsie ako Dohovor
o obc¢ianskopravnej zodpovednosti v oblasti nAmornej prepravy jadro-
vych materialov). Dohovor o ob¢ianskopravnej zodpovednosti v oblasti
namornej prepravy jadrovych materialov ma teda svoju pésobnost ob-
medzent iba na pripady, kde zodpovednost prevadzkovatela jadrového
zariadenia nie je kryta prisluSnymi ustanoveniami Viedenského dohovo-
ru, PariZzskeho dohovoru® alebo ndrodného pravneho poriadku v rozsahu
ich izemnej posobnosti.

Uvedeny vypocCet pramenov zodpovednostného jadrového prava
medzinarodnej povahy je doplneny o normativne akty sekundarnej tnij-
nej legislativy, ktoré su v urcitom rozsahu alebo za urcitych podmienok
aplikovatelnymi prameinimi zodpovednostného jadrového prava (z po-
hl'adu uplatiiovania civilnopravnych narokov na nidhradu jadrovej skody
najma nariadenie Brusel I bis), ako aj o vnuitrostatne upravy hmotnop-
ravneho a koliznopravneho charakteru v tych Statoch, ktoré nie st sucas-
tou zodpovednostného jadrového rezimu (viedenského alebo parizske-
ho, ¢i uz v jeho revidovanej alebo nerevidovanej forme) a ktoré stoja mi-
mo ramec uplatiiovania zasad zaloZenych medzinarodnymi dohovormi
zodpovednostnej jadrovej legislativy.

8 Porovnaj ¢l. Il Dohovoru o zodpovednosti prevadzkovatel'ov jadrovych lodi.
9 (Clanok II Viedenského dohovoru a ¢l. 4 PariZskeho dohovoru.
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Labyrint pravnej apravy zodpovednostného jadrového prava a jeho
dopady na transport jadrového materialu

Vys$sie uvadzany komplex pravnych dprav, ktorych aplikacia prichadza
do uvahy v pripadoch transportu jadrového materialu, vytvara vo vztahu
k medzinarodnej preprave viaceré mozné scenare, z ktorych vo veci pri-
padnej ndhrady jadrovej $kody rezultuji nemalé aplika¢né problémy.

Pokial' sa transport uskutociiuje vramci vnutornych hranic Statu,
ktory je stucastou medzinarodného pravneho rezimu zodpovednosti za
jadrovu Skodu, pripadne ktory prijal svoju vlastni vnutrostatnu legislati-
vu vybudovanu na principoch medzinarodného reZimu nahrady jadrovej
Skody - je regulovany danym pravnym ramcom, ktory je obvykle bez
problémov aplikovatel'ny. Obdobna situicia nastava, pokial sa preprava
jadrového materidlu uskutociiuje medzi $tatmi, ktoré si zmluvnou stra-
nou zodpovednostného reZimu rovnakého dohovoru (oba Staty su
zmluvnou stranou Viedenského dohovoru alebo st oba staty zmluvnou
stranou Parizskeho dohovoru).10

Dal$imi mozZnymi scenarmi prepravy jadrového materialu su:

+ transport medzi $tatom, ktory je zmluvnou stranou Viedenského do-
hovoru a zaroven zmluvnou stranou Spolo¢ného protokolu, a Statom,
ktory je zmluvnou stranou PariZskeho dohovoru a zaroven zmluvnou
stranou Spolo¢ného protokoluy;

+ transport medzi $tatom, ktory je zmluvnou stranou Viedenského do-
hovoru a zaroveni zmluvnou stranou Spolo¢ného protokolu, a Statom,
ktory je zmluvnou stranou PariZskeho dohovoru, ale nie je zmluvnou
stranou Spolo¢ného protokolu, pripadne opacne;

4+ transport medzi $tatom, ktory je zmluvnou stranou Viedenského do-
hovoru, ale nie je zmluvnou stranou Spolo¢ného protokolu, a Statom,
ktory je zmluvnou stranou Parizskeho dohovoru, ale nie je zmluvnou
stranou Spolo¢ného protokolu;

+ transport medzi $tatom, ktory je zmluvnou stranou Viedenského do-
hovoru alebo PariZskeho dohovoru, a nezmluvnym Statom (v tomto
pripade nie je podstatné, ¢i stat, ktory je zmluvnou stranou Vieden-
ského alebo Parizskeho dohovoru, je zaroven zmluvnou stranou Spo-
lo¢ného protokolu);

10Porovnaj BROWN, I, O. F. aN. L. J. T. HORBACH. Liability for International Nuclear
Transport: An Overview. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999.
1sted. Paris: Organisation for Economic Co-Operation and Development, 2000, s. 239.
ISBN 92-64-05885-0.
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+ transport medzi nezmluvnymi $tatmi.

Uvedeny prehlad uvadza tie najzakladnejsie kombinacie, ktoré pri-
chadzaju do Gvahy pri preprave jadrovych materialov medzi jednotlivymi
statmi. Readlne vSak mo6Zu nastat ovel'a komplikovanejsie situacie spdso-
bené tym, ze Staty mohli pristipit k d'alsSim dohovorom upravujicim
otazky zodpovednosti za jadrovd skodu (Protokol, ktorym bol revidova-
ny Viedensky dohovor zroku 1997; Dohovor o dodato¢nej kompenzacii
za jadrovu Skodu zroku 1997; Dohovor o obéianskopravnej zodpoved-
nosti v oblasti nAmornej prepravy jadrovych materialov z roku 1971),
¢im sa mnozstvo réznych kombinacii $titov, medzi ktorymi sa moze
uskutocnovat preprava jadrového materialu, nepomerne zvysuje.

Stibezné uplatiiovanie viacerych medzindrodnych dohovorov na
otdzky uplatriovania nahrady jadrovej skody spésobenej pocas
transportu

Otazka zodpovednosti za jadrovi $kodu, ktora vznikla pocCas prepravy
jadrovych materialov, je Specificka tym, Ze sa tu v ovel'a vy$Sej miere ako
pri jadrovych zariadeniach, fixne umiestnenych na izemi urcitého Statu,
ukazuje nesystematicka roztrieStenost pravnej upravy medzi mnoZstvo
medzinarodnych dohovorov,!! ktorych vzajomné vztahy sa prave v ob-
lasti prepravy jadrovych materialov stavaju coraz neprehl'adnejsimi.!2

Osobitne sa tento problém dotyka cezhrani¢ného transportu jadro-
vych materidlov, ktory zahfiia prepravu z vysielajiceho Statu do Statu
prijimajiceho, pripadne cez jeden alebo viacero tranzitnych S$tatov, co
moZe v pripade vzniku jadrovej Skody vyustit do situacie, Ze na jadrovu
udalost sa bude aplikovat viac navzajom si konkurujtcich dohovorov
zodpovednostnej jadrovej legislativy.13

11Viedensky dohovor; Parizsky dohovor; Spolo¢ny protokol; Bruselsky dodatkovy dohovor
z roku 1963; Protokol, ktorym bol revidovany Viedensky dohovor z roku 1997; Dohovor
o dodatoc¢nej nahrade za jadrovi $kodu z roku 1997; Dohovor o ob¢ianskopravnej zodpo-
vednosti v oblasti nAmornej prepravy jadrovych materialov z roku 1971.

12Porovnaj BROWN, 1], O. F. aN. L. J. T. HORBACH. Liability for International Nuclear
Transport: An Overview. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999.
1sted. Paris: Organisation for Economic Co-Operation and Development, 2000, s.240.
ISBN 92-64-05885-0.

13BROWN, I, 0. F. aN. L. ]. T. HORBACH. Liability for International Nuclear Transport: An
Overview. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999. 1t ed. Paris: Or-
ganisation for Economic Co-Operation and Development, 2000, s.240. ISBN 92-64-
05885-0.
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Nakol'ko sa tieto obavy zacali vel'mi vyrazne prejavovat prave vo
vzdjomnom vztahu zdkladnych dohovorov zodpovednostnej jadrovej le-
gislativy (Viedenského a PariZskeho dohovoru), pristipilo sa (najma pod
vplyvom jadrovej havérie v Cernobyle) k harmonizacii oboch medzina-
rodnych dohovorov, ktora sa mala uskuto¢nit prostrednictvom Spoloc-
ného protokolu k aplikacii Viedenského dohovoru a Parizskeho dohovo-
ru, !4 prijatého v roku 1988. Spolo¢ny protokol ma zabranit moznym koli-
zidm medzi pravnymi tpravami, ktoré by mohli vyplynut zo sibezného
uplatiiovania oboch dohovorov na tu isti jadrovi udalost, a to obzvlast
v pripadoch medzinarodnej prepravy jadrovych materialov.

PodTa ¢l. IT Spolo¢ného protokolu, ak dojde k jadrovej udalosti v sta-
te, ktory je zmluvnou stranou jedného z dvoch dohovorov - Viedenského
alebo Parizskeho, rozsiruje sa pdsobnost toho zdohovorov, ktorého
zmluvnou stranou je $tat, na Uzemi ktorého k jadrovej udalosti doslo, na
jadrovud Skodu spdsobent v zmluvnych $tatoch druhého dohovoru. Zaro-
ven plati, Ze aplikacia jedného z dohovorov vylucuje aplikaciu druhého
z nich.15 Napriek tomuto pokusu o prepojenie oboch zodpovednostnych
pravnych rezimov nebol podl'a Browna a Horbachovej!¢ dosiahnuty ciel
vytvorenia komplexného zodpovednostného pravneho rezimu s celosve-
tovou posobnostou. Pri¢iny je potrebné hl'adat predovSetkym v nepruz-
nom mechanizme uvadzania Spolo¢ného protokolu do Zivota, pretoZe je-
ho ustanovenia je mozné aplikovat iba v pripade, ak zmluvna strana Vie-
denského alebo Parizskeho dohovoru k Spolo¢nému protokolu pristipila
alebo ho ratifikovala. KedZe proces ratifikacie, respektive pristipenia
k Spolo¢nému protokolu absolvovala pocas 18-roc¢nej existencie uvede-
ného pravneho dokumentu iba polovica zmluvnych Statov Viedenského

14 BlizSie k Spolo¢nému protokolu pozri Von BUSEKIST, O. A Bridge between Two Conven-
tions on Civil Liability for Nuclear Damage: The Joint Protocol Relating to the Application
of the Vienna Convention and the Paris Convention. Nuclear Law Bulletin: No. 43. 1989,
s. 10-39. ISSN 0304-341X.

15 Napriklad na jadrovii udalost, ktora nastala vo Svédsku (zmluvna strana PariZskeho do-
hovoru a Spoloéného protokolu) a spdsobila jadrovii $kodu v Ceskej republike (zmluvna
strana Viedenského dohovoru a Spolo¢ného protokolu), sa budu aplikovat ustanovenia
Parizskeho dohovoru. V tomto pripade by $védskym stidom bola priznana vyluc¢na juris-
dikcia na konanie a rozhodovanie o narokoch na nahradu Skody, ktora utrpeli subjekty
v Ceskej republike.

16 BROWN, II, O. F. aN. L. ]. T. HORBACH. Liability for International Nuclear Transport: An
Overview. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999. 1st ed. Paris: Or-
ganisation for Economic Co-Operation and Development, 2000, s.241. ISBN 92-64-
05885-0.
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alebo Parizskeho dohovoru,!” v konecnom dosledku to znamend, Ze vo
vztahu k druhej polovici Stdtov nebude moZné uplatnit vyhody rozsire-
ného zodpovednostného rezimu jadrovej skody, zaloZeného Spolonym
protokolom.

Ak by sme aj opomenuli uvedené tazkosti s uplatiovanim Spolo¢né-
ho protokolu, urcité komplikacie bude vzdy spésobovat ustanovenie Vie-
denského, rovnako ako PariZskeho dohovoru,!® ponechavajice v otazke
urcenia subjektu zodpovedného za jadrovi skodu pocas transportu moz-
nost’ aplikacie pravidiel medzinarodnych prepravnych dohovorov, ktoré
ku dnu prijatia PariZzskeho, respektive Viedenského dohovoru?? boli plat-
né alebo otvorené na podpis.

Konkurencia medzindrodného pravneho rezimu zodpovednosti za
jadrovd Skodu s dohovormi regulujicimi jednotlivé druhy medzinarod-
nej dopravy tak vytvara siet neprehladnych situacii, v ktorych mozZno
subjekt zodpovedny za vznik jadrovej Skody urcit az po komplikovane;j
a Casovo narocnej analyze vzajomnych vztahov medzi jednotlivymi do-
hovormi.

Naviac, medzinarodné dohovory regulujice prepravu radioaktivnych
materidlov obvykle vymedzujui ako subjekt zodpovedny za Skodu pocas
prepravy dopravcu?? (iked len vrozsahu, v ktorom mu zodpovednost
uklada prislusny prepravny dohovor),2! ¢im dochadza krozporu s vy-
chodiskovym principom zodpovednostnej jadrovej legislativy - princi-
pom pravneho prenesenia zodpovednosti vylu¢ne na prevadzkovatel'a
jadrového zariadenia.??

17 Zmluvnymi stranami Spolo¢ného protokolu nie st niektoré Staty s velmi vysokym jadro-
vym potencialom, ako st napriklad Nemecko, Franctzsko ¢i Velka Britania.

18 Clanok II ods. 5 Viedenského dohovoru a ¢l. 6 pism. b) Parizskeho dohovoru.

19 Den prijatia 29. jil 1960 pre Parizsky dohovor a 21. maj 1963 pre Viedensky dohovor.

20 Clanok 1 Dohovoru o ob¢ianskopravnej zodpovednosti v oblasti nAmornej prepravy jad-
rovych materialov z roku 1971 odkazuje v otdzkach zodpovednosti za $kodu, ktora vznik-
la poc¢as ndmornej prepravy jadrovych materidlov, na prislusné ustanovenia Viedenského
a Parizskeho dohovoru, ¢im spatne prenasa zodpovednost znova na prevadzkovatel'a jad-
rového zariadenia. S obdobnym spdtnym prenesenim zodpovednosti sa mozno stretnit
v Dohovore o medzinarodnej Zelezni¢nej preprave (COTIF).

21 Pozri MAGNUS, U. Intercontinental Nuclear Transport from the Private International Law
Perspective. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999. 1t ed. Paris:
Organisation for Economic Co-Operation and Development, 2000, s. 268. ISBN 92-64-
05885-0.

22 Medzinarodny pravny rezim zodpovednosti za jadrovu $kodu vychadza z principu prav-
neho prenesenia zodpovednosti za jadrovi $kodu vylu¢ne na prevadzkovatel'a jadrového
zariadenia - princip tzv. ,sistredenej zodpovednosti“ (legal channelling). Koncentracia

STUDIES 183



al I SOCIETAS ET IURISPRUDENTIA
D | 2015, ro¢nik III., ¢islo 1, s. 176-197
rAS

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Aplikdcia vniitrostatnych koliznych noriem u nezmluvnych statov

Celkovy, i tak dost’ nepriaznivu situdciu (osobitne vo vztahu k cezhranic-
nému transportu jadrového materialu) komplikuja Staty, ktoré nie su de
iure sucastou medzinarodného rezimu zodpovednosti za jadrova Skodu
(nie st zmluvnou stranou Ziadneho z dohovorov zodpovednostnej jadro-
vej legislativy — d’alej ako ,nezmluvné $taty“).23 Skoda spdsobena zasiel-
kami jadrového materialu pocas transportu medzi takymito $tatmi stoji
mimo pdsobnosti zodpovednostnych jadrovych dohovorov, a preto ne-
mozno na vztahy medzi uvedenymi Statmi aplikovat zZiadny z principov
Viedenského, pripadne Parizskeho dohovoru.

Zodpovednostny vztah, ktory v pripade vzniku skody vyplynie z cez-
hrani¢ného transportu, ma charakter pravneho vztahu s cudzim prvkom,
na ktory v pripade absencie zdvaznej nadnarodnej pravnej Upravy budud
aplikované kolizne ustanovenia medzindrodného prava sutkromného.24

S vynimkou Rakuska?® zZiadny z nezmluvnych Statov nema osobitné
kolizne ustanovenia pre pripad vzniku jadrovej skody pocas transportu
jadrového materialu, preto sa na vyber rozhodného prava a pravomoci
sudu, ktory bude opravneny vo veci konat' a rozhodnut, musia pouZit ko-
lizne ustanovenia pre vSeobecné deliktualne pravo.26

zodpovednosti v osobe prevadzkovatela jadrového zariadenia vylucuje zo zodpovednosti
vSetky ostatné osoby, ktoré by za urcitych okolnosti prichddzali do uvahy ako subjekty
zodpovedné za vznik jadrovej Skody (napriklad dodavatel, pripadne iné osoby, ktoré sa
podiel'aju na prevadzke alebo sa podiel'ali na vystavbe jadrového zariadenia).

23 Viaceré $taty s vysoko rozvinutym jadrovym priemyslom (napriklad USA, Kanada, Japon-
sko) nie st zmluvnymi stranami Viedenského ani Parizskeho dohovoru, a na viac ako 2/3
z viac nez 400 jadrovych elektrarni na celom svete sa nevztahuje pdsobnost tychto doho-
vorov. NEA Issue Brief: An Analysis of Principal Nuclear Issues: International Nuclear
Third Party Liability. In: Nuclear Energy Agency [online]. 1993, no. 4 [cit. 2015-02-17].
Dostupné na: https://www.oecd-nea.org/brief/brief-04-1.html.

24 Aplikacia koliznych noriem medzinarodného prava stikromného moze viest k situdcii, pri
ktorej kolizne normy odkazu na aplikaciu pravneho poriadku $tatu, ktory nema prijati
osobitnu legislativu tykajicu sa zodpovednosti za jadrovi skodu. Tymto sa pre poskode-
ny subjekt vytvara nepriaznivé postavenie spdsobené aplikaciou vSeobecného deliktual-
neho prava.

25 K rakuskej pravnej iprave zodpovednosti za jadrovu $kodu pozri Bundesgesetz tiber die
zivilrechtliche Haftung fiir Schidden durch Radioaktivitit (Atomhaftungsgesetz 1999 -
AtomHG 1999). Osterreichisches Bundesgesetzblatt, 1 170/1998. Pozri tiez HINTEREG-
GER, M. The New Austrian Act on Third Party Liability for Nuclear Damage. Nuclear Law
Bulletin: No. 62 [online]. 1998, no. 2, s. 27-34 [cit. 2015-02-17]. ISSN 0304-341X. Dostup-
né na: https://www.oecd-nea.org/law/nlb/Nlb-62 /hintereg.pdf.

26 Pozri MAGNUS, U. Intercontinental Nuclear Transport from the Private International Law
Perspective. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999. 1st ed. Paris:
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Kolizne normy odkazujice na pravo rozhodné pre urcity zavazkovy
vztah (zodpovednostny vztah), ako i pravidld urcovania pravomoci sd-
dov vytvaraju pri globdlnom pohlade na réznorodé formulacie Siroky
diapazén rozmanitych rieseni otazky zodpovedného subjektu a nahrady
Skody. Rozmanitost vnutrostatnych dprav nezmluvnych Statov vedie
k tomu, Ze az do okamihu aplikacie noriem medzinarodného prava suk-
romného na konkrétny pripad stretu dvoch alebo viacerych pravnych po-
riadkov ostdva v mnohych pripadoch rozhodné pravo, atym aj otazky
rozsahu nahrady $kody, ako aj zodpovedného subjektu, neurcité.2?

Pokial’ sa na nezmluvné staty vztahuje sekundarna unijna legislativa,
mozno vramci vymedzenia koliznopravnej upravy nahradoskodovych
vztahov uvazovat vintencidch Nariadenia Eur6pskeho parlamentu
aRady oprave rozhodnom pre mimozmluvné zavazky?8 (nariadenia
»Rim II“). Nariadenie Rim II rieSi situacie, kde v pripadoch mimozmluv-
nych zavazkov dochadza k stretu prava dvoch alebo viacerych Statov a je
potrebné rozhodnut, hmotnopravne ustanovenia ktorého pravneho po-
riadku sa pouziju na dany pripad (vyber rozhodného prava).2° Vecna po-
sobnost navrhovaného nariadenia pokryva oblast obcianskopravnych
a obchodnopravnych zavazkovych vztahov, ktoré maji mimozmluvny
charakter, s vynimkou mimozmluvnych zavazkov, ktoré si v zmysle ¢l. 1
ods. 2 vylucené zvecnej pdsobnosti navrhovaného nariadenia. Medzi
mimozmluvné zavazky spadajice do podsobnosti vylucovacej klauzuly
patria, okrem iného, i zavazky vznikajice zo spdsobenia jadrovej skody.3?

Vylucenie zodpovednostnych vztahov jadrovej Skody zvecnej po-
sobnosti nariadenia je odévodniované predovSetkym existenciou dlhodo-

Organisation for Economic Co-Operation and Development, 2000, s.269. ISBN 92-64-
05885-0.

27 Bliz8ie k medzinarodnému transportu jadrového materidlu z pohl'adu medzinarodného
prava stikromného a ku koliznym pristupom vybranych $tatov pozri MAGNUS, U. Inter-
continental Nuclear Transport from the Private International Law Perspective. In: Reform
of Civil Nuclear Liability: Budapest Symposium 1999. 1sted. Paris: Organisation for Eco-
nomic Co-Operation and Development, 2000, s. 263-284. ISBN 92-64-05885-0.

28 Proposal for a Regulation of the European Parliament and the Council on the Law Applica-
ble to Non-Contractual Obligations (“ROME II”) [2003-07-22]. COM (2003) 427 final -
2003/0168 (COD).

29 Jednym z dovodov, ktory si vyziadal potrebu kodifikacie koliznych noriem ¢lenskych $ta-
tov Eur6pskej tnie, bola prave nariadenim Brusel I dand moznost’ alternativneho vyberu
sudu na vznesenie Zaloby a z toho vyplyvajica moznost $pekulativneho podavania zaléb
v $tate, ktorého pravo by bolo pre poskodenych priaznivejsie.

30 Clanok 1 ods. 2 pism. f) nariadenia Eurépskeho parlamentu a Rady o prave rozhodnom
pre mimozmluvné zavazky (Rim II).
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bo etablovaného medzindrodného rezimu zodpovednostnych opatreni
umoznujucich ndhradu jadrovej skody v systéme medzinarodného prava
zaloZeneného dohovormi upravujicimi oblast zodpovednosti za jadrova
$kodu.3! Paradoxne tymto odévodnenim uzatvara navrhované nariadenie
kruh, ktory nezmluvné $taty znovu privadza k medzinarodnému prav-
nemu rezimu zodpovednosti za jadrovd Skodu, zalozenému Viedenskym
a Parizskym dohovorom, ktoré vich pripade nemozno aplikovat, kedZe
nie si pre ne pravne zavazné, a na urcenie rozhodného prava v ramci
rozhodovania o ndhrade jadrovej Skody s cudzim prvkom sa pouziju vse-
obecné koliznopravne ustanovenia ich vnuitrostatnej legislativy.

Vymedzenie subjektu zodpovedného za prepravni jadrovi skodu
v ramci viedenského rezimu

Zodpovednostny vztah jadrovej Skody vyplyvajuici z transportu jadrové-
ho materialu vznikne v zmysle prislusnych ustanoveni Viedenského do-
hovoru, ak su splnené predpoklady vzniku jadrovej Skody spOsobenej
jadrovou udalostou, za sticasného splnenia podmienky, Ze takato udalost
zahfna jadrovy material pochadzajuci, prichddzajuci alebo zasielany z/do
jadrového zariadenia.

Pre vymedzenie zodpovedného subjektu vo vSeobecnej rovine ostava
aj vramci upravy transportu jadrového materialu zachovany princip
pravneho prenesenia zodpovednosti (legal channeling) na prevadzkova-
tel'a jadrového zariadenia. Vynimku z tohto principu pripasta cl. Il ods. 2
Viedenského dohovoru, ktory fakultativne splnomocniuje zmluvné Staty
preniest’ vnutro$tatnym pravnym predpisom zodpovednost za jadrovu
Skodu pocas transportu na subjekt vykonavajuici dopravu jadrového ma-
terialu (dopravca).32 Dopravca zodpovedajici podl'a vnutrostatnej prav-
nej upravy za jadrovd Skodu ma z pravneho hladiska postavenie pre-
vadzkovatel'a jadrového zariadenia, a rovnako sa nanho vztahuju vsetky
ustanovenia zodpovednostnej jadrovej legislativy.

31 Porovnaj Explanatory Memorandum to the Proposal for a Regulation of the European Par-
liament and the Council on the Law Applicable to Non-Contractual Obligations (“Rome II”).
32 Podla Stoibera nie je v legislativnej praxi zmluvnych Statov Viedenského dohovoru pre-
nesenie zodpovednosti za jadrovi $kodu na dopravcu obvyklé (moZno sa s nim stretnat
predovsetkym u Zelezni¢nych spolo¢nosti alebo u inych dopravcov, ktori prepravuju jad-
rovy materidl na baze pravidelnej dopravy). STOIBER, C, A. BAER, N. PELZER aW.
TONHAUSER. Handbook on Nuclear Law. 1sted. Vienna: International Atomic Energy

Agency, 2003, s. 117. ISBN 92-0-105703-2.
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Specifika v otazke konkrétneho vymedzenia zodpovedného subjektu
spocivaju v oblasti prepravy jadrového materidlu predovsetkym v tom,
Ze na procese transportu sa zucastiiuji minimalne dva subjekty (vysiela-
juci a prijimajici prevadzkovatel' jadrového zariadenia),33 u ktorych je
potrebné presne vymedzit okamih vzniku a zaniku ich zodpovednosti.

Urcenie, ktory z prevadzkovatel'ov jadrovych zariadeni nesie pocas
prepravy jadrovych materidlov zodpovednost za vznik jadrovej $kody,
nesposobuje v medzinarodnom jadrovom reZime zodpovednosti vacsie
tazkosti pri vnuatrostatnom transporte jadrového materialu,3* pretoze tak
Viedensky dohovor, ako iParizsky dohovor zakotvuju presné pravidla
a podmienky delimitacie zodpovedného subjektu.

Pri medzindrodnom transporte jadrovych materidlov (napriek exis-
tujucemu pravnemu radmcu vymedzenia zodpovedného subjektu) sa situ-
4cia vyrazne komplikuje vstupom cudzieho prvku (miesto vzniku Skody,
Statna prislusnost poskodeného subjektu) do zodpovednostného vztahu
a kombinaciou viacerych pripustnych zodpovednostnych reZimov me-
dzinarodného, pripadne narodného prava. V situaciach, ktoré Viedensky,
respektive PariZzsky dohovor v oblasti medzindrodného transportu ne-
predvidali, pripadne ani predvidat nemohli, sa tym ponechava otvoreny
priestor pre doktrinalnu3> interpretaciu prisluSnych ustanoveni dohovo-
rov,36 Co pri absencii stidnej praxe v danych otazkach je jedinym zachyt-
nym bodom v situdciach komplikovanych nedostato¢nym teritorialnym
pokrytim dohovormi zodpovednostnej jadrovej legislativy.

33 Do uvahy prichadzaju aj d'alSie subjekty ztcastnujtce sa priamo ¢i nepriamo na prepra-
ve - napriklad subjekty vykondvajice samotnu prepravu jadrového materidlu z jadrové-
ho zariadenia vysielajuceho prevadzkovatela do jadrového zariadenia prijimajticeho pre-
vadzkovatela, pripadne prevadzkovatelia jadrovych zariadent, v ktorych sa jadrovy mate-
rial pocas prepravy a v suvislosti s jeho prepravou uskladnil.

34 Pod vnutro$tatnym transportom jadrového materidlu je potrebné rozumiet' situaciu, kedy
je jadrovy material prepravovany zjadrového zariadenia jedného prevadzkovatela do
jadrového zariadenia iného prevadzkovatela, pricom jadrova udalost aj jadrova Skoda
vznikli na uzemf $tatu, na ktorom st umiestnené jadrové zariadenia oboch prevadzkova-
tel'ov.

35 Pravne nezavaznu interpretaciu Viedenského dohovoru je opravnena podavat aj OECD/
NEA (Organisation for Economic Co-Operation and Development/Nuclear Energy Agen-
cy).

36 Porovnaj LEIGH, W.]. Gaps in the Current Nuclear Liability Regime with Particular Regard
to Transport. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999. 1st ed. Paris:
Organisation for Economic Co-Operation and Development, 2000, s. 294. ISBN 92-64-
05885-0.
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Vymedzenie zodpovedného subjektu pri vntitrostdtnej preprave
jadrového materidlu

Za jadrovu Skodu sposobent pocas vnutrostatneho transportu jadrového
materialu3’ zodpoveda vo vSeobecnosti prevadzkovatel jadrového zaria-
denia, z ktorého jadrovy material vychadza (pripadne pochadza), a to az
do okamihu, kym zodpovednost neprejde na prevadzkovatel'a iného jad-
rového zariadenia (napriklad prevadzkovatel'a jadrového zariadenia, do
ktorého jadrovy material smeruje). Kl'icovym je vymedzenie okamihu
(respektive miesta), v ktorom zodpovednost prechadza z vysielajuceho
prevadzkovatela na prevadzkovatela prijimajiceho (iného), pripadne
urcenie etapy prepravy, v ramci ktorej bude za jadrova skodu zodpove-
dat’ vysielajici prevadzkovatel, a etapy prepravy, pocas ktorej bude za
jadrovud skodu zodpovedat uZ prijimajuci (iny) prevadzkovatel jadrové-
ho zariadenia.

Viedensky dohovor ponechava rieSenie otazky prenesenia zodpo-
vednosti prioritne na voli dotknutych stran (dotknutych prevadzkovate-
l'ov jadrovych zariadeni), aby si tieto osobitnou pisomnou zmluvou do-
jednali prechod zodpovednosti z vysielajiceho na iného prevadzkovate-
l'a. Pre pripad, Ze k uzavretiu takejto dohody neddjde, plati dispozitivne
ustanovenie Viedenského dohovoru, podla ktorého zodpovednost pre-
vadzkovatel'a jadrového zariadenia, z ktorého jadrovy material vychadza,
prechadza na prevadzkovatel'a iného jadrového zariadenia (obvykle jad-
rového zariadenia, do ktorého jadrovy material smeruje), okamihom
prevzatia jadrového materialu prevadzkovatel'om.

Ustanovenia o zmluvnom i zdkonnom preneseni zodpovednosti z vy-
sielajuceho na iného prevadzkovatela umoZznuju pouzitim terminu ,iny

I

prevadzkovatel” Sirsiu aplikaciu tohto principu.

Viedensky dohovor nevylucuje, aby prepravu jadrového materialu
z jadrového zariadenia prevadzkovatela A, ktory zasiela jadrovy material
do jadrového zariadenia prevadzkovatela B, vykonaval prevadzkovatel C.
Prevadzkovatel'ovi A Ziadne ustanovenie nezakazuje dohodnut si osobit-
nou pisomnou zmluvou prechod zodpovednosti na prevadzkovatel'a C38

37Vyklad plati pre vnutrostatnu prepravu jadrového materidlu uskuto¢fiovanui na tzemi
Statu, ktory je zmluvnou stranou Viedenského dohovoru.

38 Prenesenie zodpovednosti na iného ako prijimajiceho prevadzkovatela jadrového zaria-
denia pisomnou zmluvou umoziuje vyklad ¢l. IT ods. 1 pism. b) (i) a ¢l. Il ods. 1 pism. c) (i)
Viedenského dohovoru, ktoré pouzivaju pojem ,operator of another nuclear installation”
(prevadzkovatel' iného jadrového zariadenia). Ak by zamer zikonodarcu smeroval
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po dobu, po ktort bude prevadzkovatel C vykonavat prepravu jadrového
materidlu do jadrového zariadenia prevadzkovatela B. Obdobne, ak by
takato pisomna dohoda neexistovala, nie je dovod domnievat' sa, Ze sub-
jektom, na ktory okamihom prevzatia jadrového materidlu prechadza
zodpovednost, musi byt vylu¢ne prijimajici prevadzkovatel’.3°

KedZe Viedensky dohovor priptsta prenesenie zodpovednosti
(zmluvné ¢i zdkonné) medzi prevadzkovatel'mi jadrovych zariadeni iba
v ramci uskuto¢iiovania procesu prepravy jadrovych materidlov, nema
pripadné uskladnenie jadrového materidlu pocas prepravy (suvisiace
s prepravou) ziadny vplyv na zmenu subjektu zodpovedajiceho za pri-
padnu jadrovu skodu, a to ani v pripade, ak by takéto uskladnenie bolo
uskuto¢nené v jadrovom zariadeni tretieho prevadzkovatel'a.4?

Vymedzenie zodpovedného subjektu pri medzindrodnej preprave
jadrového materidlu

Viedensky dohovor, a rovnako aj Parizsky dohovor maju teritorialnu p6-
sobnost obmedzent vylu¢ne na Staty, ktoré su ich zmluvnymi stranami.
Ustanovenia tychto dohovorov sa teda nemdzu vztahovat na jadrové
udalosti, ktoré nastali na izemi nezmluvného Statu, mutatis mutandis, ani
na jadrovu $kodu spoésobentl na tizemi nezmluvného $tatu. Z toho rezul-
tujucim problémom je nemoZnost pouzitia principov medzinarodného
zodpovednostného rezimu na vac¢sinu medzinarodnych transportov jad-
rovych materidlov, ked’Ze dohovory zodpovednostnej jadrovej legislativy
boli ratifikované, pripadne k nim pristtpil iba neuspokojujuici zlomok zo
Statov s vyznamnej$im jadrovym potencidlom.*!

Vo vztahu k urceniu subjektu zodpovedného za $kodu, ku ktorej do-
Slo pri medzinarodnej preprave jadrovych materialov, nespdsobuje vac-

k mozZnosti uzatvorit’ taktto zmluvu iba s prevadzkovatelom prijimajiceho jadrového za-
riadenia, pravdepodobne by pouzil namiesto pojmu prevadzkovatel iného jadrového za-
riadenia pojem prevadzkovatel prijimajiceho jadrového zariadenia.

39 Porovnaj LEIGH, W.]. Gaps in the Current Nuclear Liability Regime with Particular Regard
to Transport. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999. 1st ed. Paris:
Organisation for Economic Co-Operation and Development, 2000, s.295. ISBN 92-64-
05885-0.

40 Porovnaj STOIBER, C., A. BAER, N. PELZER a W. TONHAUSER. Handbook on Nuclear Law.
1st ed. Vienna: International Atomic Energy Agency, 2003, s. 116. ISBN 92-0-105703-2.

41 Porovnaj MAGNUS, U. Intercontinental Nuclear Transport from the Private International
Law Perspective. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999. 1sted.
Paris: Organisation for Economic Co-Operation and Development, 2000, s. 267-268. ISBN
92-64-05885-0.
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Sie tazkosti situacia, ak je Stat, z ktorého pochadza jadrovy materidl pre-
pravovany na Uzemie zmluvného Statu Viedenského dohovoru, alebo do
ktorého, naopak, z izemia zmluvného Statu Viedenského dohovoru sme-
ruje, takisto zmluvnou stranou Viedenského dohovoru. Zodpovedny sub-
jekt v ¢ase vzniku jadrovej udalosti sa urci podl'a rovnakych pravidiel za-
konného, respektive zmluvného prechodu zodpovednosti, ako keby islo
o vnutro$tatnu prepravu jadrovych materialov.

O poznanie komplikovanejsiu situdciu vytvara vymedzenie zodpo-
vedného subjektu vo vztahu k preprave jadrového materialu do/zo $ta-
tov, ktoré nie st zmluvnou stranou Viedenského dohovoru.42

Z teérie medzinarodného prava verejného je zrejmé, Ze Viedensky
dohovor nemoéze ulozit zodpovednost' za jadrovi Skodu prevadzkovate-
I'ovi nezmluvného Statu (i ked' by prislusné ustanovenia dohovoru teore-
ticky poukazovali na daného prevadzkovatela ako na zodpovedny sub-
jekt), pretoze medzinarodny dohovor moZe zavazovat subjekty iba
v ramci svojej pdsobnosti. Z tohto dévodu bol vo vztahu k nezmluvnym
Statom prijaty odliSny koncept Upravy zakonného prechodu zodpoved-
nosti z prevadzkovatel'a zmluvného Statu Viedenského dohovoru (dalej
ako ,prevadzkovatel zmluvného $tatu“) na prevadzkovatel'a nezmluvné-
ho Statu, pripadne z prevadzkovatel'a nezmluvného $tatu na prevadzko-
vatel'a zmluvného $tatu.

AK je jadrovy material zasielany na izemie nezmluvného $tatu, nesie
odosielajtci prevadzkovatel zmluvného $tatu zodpovednost za jadrovu
Skodu pocas prepravy az dovtedy, kym jadrovy material nie je vyloZeny
z dopravného prostriedku, ktorym bol dopraveny na tizemie daného ne-
zmluvného Statu.*3 Ak je, naopak, jadrovy materidl zasielany z izemia
nezmluvného Statu na Gzemie Statu, ktory je zmluvnou stranou Vieden-
ského dohovoru,** zodpoveda prijimajici prevadzkovatel zmluvného sta-
tu od okamihu, od ktorého bol jadrovy material naloZeny na dopravny
prostriedok, ktorym bude dopraveny z teritéria nezmluvného S$tatu na
uzemie zmluvného $tatu Viedenského dohovoru.4s

42 Vyklad sa vztahuje na nezmluvné Staty Viedenského dohovoru, s vynimkou Statov, ktoré
su zmluvnymi Statmi PariZzskeho dohovoru azdroven ratifikovali, pripadne pristupili
k Spolo¢nému protokolu (na tieto Staty sa uplatiiuje osobitny rezim).

43 Pozri ¢l. Il ods. 1 pism. b) (iv) Viedenského dohovoru.

44 Clanok II ods. 1 pism. c) (iv) Viedenského dohovoru vyzaduje pri zasielkach jadrového
materialu z izemia nezmluvného $tatu na tizemie zmluvného Statu Viedenského dohovo-
ru pisomny sthlas prijimajiceho prevadzkovatel'a.

45 Pozri ¢l. Il ods. 1 pism. ¢) (iv) Viedenského dohovoru.
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Vyuzitie zmluvného prenesenia zodpovednosti pri medzindrodnom
transporte jadrovych materidlov je obmedzené na vel'mi izky okruh pre-
vadzkovatel'ov, u ktorych Viedensky dohovor pripista uzavretie pisom-
nej zmluvy, obsah ktorej tvoria individualne dohodnuté podmienky pre-
nesenia zodpovednosti za jadrovi Skodu pocas transportu. Uvedena
zmluva moZe byt jednoznacne a bez akychkol'vek pochybnosti uzatvore-
nd medzi prevadzkovatel'mi zmluvného S$tatu Viedenského dohovoru.
Teéria dokonca pripusta jej platné uzatvorenie i medzi prevadzkovate-
lom zmluvného Statu Viedenského dohovoru aprevadzkovatelom
zmluvného statu Parizskeho dohovoru za podmienky, Ze oba sStaty su za-
rovenl zmluvnymi stranami Spolo¢ného protokolu. Odévodnenie uvede-
ného nazoru vsak uz vSeobecny konsenzus v teérii jadrového prava ne-
sposobuje. Dva rozdielne interpretacné nazory, ktoré dospeli k rovnaké-
mu zaveru (moznost pisomnu zmluvu uzatvorit), ale rozchadzaji sa
v merite pouzitych argumentov, si reprezentované sekretariatom OECD/
NEA“6 na jednej strane a profesorom Pelzerom na strane druhe;.

Z od6vodnenia sekretariatu OECD/NEA vyplyva, Ze ak su oba Staty
zmluvnymi stranami Spolo¢ného protokolu, stat Parizskeho dohovoru
nemozno nadalej povazovat za ,nezmluvny S$tat“4’ a prevadzkovatelia
oboch Statov sd opravneni uzatvarat dohody o preneseni zodpovednos-
ti.#8 Z odliSnych premis vychadza profesor Pelzer, ktory spochybiiuje ar-
gument sekretariatu OECD/NEA, podl'a ktorého sa stat Parizskeho doho-
voru a Spolo¢ného protokolu povazuje v zmysle vykladu ¢l. IV Spolo¢né-
ho protokolu za zmluvny $tat Viedenského dohovoru a vice versa. Pouka-
zuje predovsetkym na generalny konsenzus prijaty pocas negociacii Spo-
lo¢ného protokolu, vzmysle ktorého Spolo¢ny protokol nepriznava
zmluvnej strane PariZskeho dohovoru zaroven status zmluvnej strany
Viedenského dohovoru a naopak, ale iba vzajomne rozsiruje vyhody re-
Zimu oboch dohovorov.#? Zmluvnu vol'nost prevadzkovatel'ov odlisSnych

46 Organisation for Economic Co-Operation and Development/Nuclear Energy Agency.

47 Clanok IV Spoloéného protokolu.

48 Accident Scenarios, Methodology and Questionnaire. In: Indemnification of Damage in the
Event of a Nuclear Accident [online]. 15t ed. Paris: Organisation for Economic Co-Operation
and Development, Nuclear Energy Agency, 2006, s. 9-21 [cit. 2015-02-17]. ISBN 92-64-
02625-8. Dostupné na: https://www.oecd-nea.org/law/pubs/2006/5998-indemnifica-
tion-damage.pdf.

49 Note by the OECD/NEA Secretariat - Issues Concerning the Interpretation of the Joint
Protocol Relating to the Application of the Vienna Convention and the Paris Convention.
In: Indemnification of Damage in the Event of a Nuclear Accident [online]. 1st ed. Paris: Or-
ganisation for Economic Co-Operation and Development, Nuclear Energy Agency, 2006,
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zakladnych dohovorov uzatvorit dohodu o preneseni zodpovednosti od-
vodzuje od ¢l. Il ods. 3 Spolo¢ného protokolu.5°

Suhlasime s ndzorom profesora Pelzera, Ze Spolo¢ny protokol neude-
l'uje statu PariZzskeho dohovoru status zmluvného statu Viedenského do-
hovoru a naopak, ale iba rozsiruje posobnost relevantnych (tzv. opera-
tivnych) ustanoveni5! jedného dohovoru na zmluvné Staty druhého do-
hovoru.52 Napriek tomu povazZujeme za pripustnejSie odvodzovat moz-
nost uzatvorit dohodu o preneseni zodpovednosti prave od Spolotnym
protokolom danej mozZnosti rozsirenia vyhod jedného dohovoru na
zmluvné strany druhého dohovoru.53 Ked'Ze Viedensky dohovor pouziva
pre oznacenie spolukontrahenta dohody o preneseni zodpovednosti po-
jem prevadzkovatel iného jadrového zariadenia - bez akejkol'vek zmien-
ky otom, Ze musi ist vylu¢ne o prevadzkovatela zmluvného Statu>* -
mozno uzavretie takejto dohody povazovat iba za rozsirenie prav pri-

s.101-103 [cit. 2015-02-17]. ISBN 92-64-02625-8. Dostupné na: https://www.oecd-nea.
org/law/pubs/2006/5998-indemnification-damage.pdf.

50 Clanok III ods. 3 Spoloéného protokolu: ,V pripade jadrovej udalosti, ktora sa stala mimo
jadrového zariadenia a tyka sa jadrového materidlu pocas prepravy, pouZije sa ten doho-
vor, ktorého tcastnikom je $tat, na ktorého uzemi je umiestnené jadrové zariadenie, kto-
rého prevadzkovatel je zodpovedny bud’ podl'a ¢lanku II ods. 1 pism. b) a c) Viedenského
dohovoru [zahffia i moZnost iného prevadzkovatela prevziat na seba zodpovednost' pi-
somnou zmluvou - pozn. autora] alebo podla ¢lanku 4 pism. a) a b) PariZzskeho dohovoru
[zahffia i moZnost iného prevadzkovatela prevziat na seba zodpovednost pisomnou
zmluvou - pozn. autoral.”

51 Clanky I az XV Viedenského dohovoru a ¢lanky 1 aZ 14 PariZskeho dohovoru.

52Podla profesora Nocera vytvara Spolo¢ny protokol fictio iuris, podla ktorého sa na
zmluvny $tat jedného z dohovorov prihliada v pripade potreby ako na zmluvny $tat dru-
hého dohovoru a naopak, ale postavenie zmluvného Statu sa na tento $tat neprenasa.
Summary of Discussions. In: Indemnification of Damage in the Event of a Nuclear Accident
[online]. 15t ed. Paris: Organisation for Economic Co-Operation and Development, Nuclear
Energy Agency, 2006, s.75-82 [cit.2015-02-17]. ISBN 92-64-02625-8. Dostupné na:
https://www.oecd-nea.org/law/pubs/2006/5998-indemnification-damage.pdf.

53 Clanok IV Spoloé¢ného protokolu.

54 Hypoteticky, ak by dikcia ¢l II ods. 1 pism. b) (i) prip. ¢l. Il ods. 1 pism. c) (i) Viedenského
dohovoru (obdobne ¢l. 4 pism. a) (i) prip. ¢l. 4 b) (i) PariZzskeho dohovoru) nasvedcovala
tomu, Ze zdmerom zakonodarcu bolo obmedzit uzatvaranie dohdd o prevzati zodpoved-
nosti pocas transportu vylu¢ne na prevadzkovatel'ov zmluvného $tatu prislusného doho-
voru, ustanovenie ¢l. IV Spolo¢ného protokolu (rozsirenie posobnosti Viedenského doho-
voru na Parizsky dohovor a naopak) by nebolo mozné vo vztahu k uzatvaraniu dohéd
o preneseni zodpovednosti medzi prevadzkovatelom zmluvného Statu Viedenského do-
hovoru a prevadzkovatel'om zmluvného $tatu Parizskeho dohovoru pouzit. Ak by sme
pripustili moZnost uzavriet takuto dohodu medzi uvedenymi $tatmi, z praktického hl'adi-
ska by to znamenalo priznat status zmluvného $tatu jedného z dohovorov $tatu druhého
z dohovorov, ¢o odbornici vo vztahu k Spolo¢nému protokolu nepripustaju.
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znanych Viedenskym dohovorom i na prevadzkovatel'ov Statu PariZskeho
dohovoru a naopak, ¢o bolo cielom prijatia a aplikacie Spolo¢ného proto-
kolu.

Uzavretie pisomnej zmluvy o prevzati zodpovednosti pocas trans-
portu jadrového materialu neprichadza podl'a nasho nazoru za zZiadnych
okolnosti do dvahy medzi zmluvnym S$tatom Viedenského dohovoru
a akymkol'vek inym nezmluvnym Stdtom. V prospech tejto konstrukcie
sved¢i predovsetkym systematicky vyklad ¢l. II Viedenského dohovoru,
ktory prechod zodpovednosti z prevadzkovatela zmluvného Statu na
prevadzkovatel'a nezmluvného $tatu a naopak upravuje kogentnym spo-
sobom, bez prepojenia na ustanovenie o moznosti zmluvu o prevzati
zodpovednosti uzatvorit. Ak by sme aj, nereSpektujic interpretaciu pri-
slusnych ustanoveni, pripustili moZnost zmluvného prenesenia zodpo-
vednosti na nezmluvny $tat, mohlo by takéto konanie viest k situécii, ke-
dy by o ndhrade jadrovej skody bol prislusny rozhodovat sid nezmluv-
ného statu, aplikajtc lex fori. V konecnom désledku by teda uzatvorenie
dohody o prevzati zodpovednosti s nezmluvnym Statom viedlo k rozporu
s ciel'mi harmonizacie principov zodpovednosti za jadrovu Skodu, o ktoré
sa medzindrodny pravny reZim zodpovednosti za jadrovud skodu usiluje.

Zaver

Preprava jadrového materialu, a s tym sdvisiace zodpovednostné vztahy
v pripade vzniku jadrovej Skody je oblastou, v ktorej sa velmi vyrazne
prejavuju niektoré z deficitov ,labyrintu“ zodpovednostnych vztahov
jadrového reZzimu, ato osobitne v pripade vstupu cudzieho prvku do
vztahu nahrady jadrovej skody.

Pri¢iny uvedeného stavu mozno identifikovat najmi v neochote
mnohych statov s jadrovym potencialom stat sa sticastou zodpovednost-
ného reZimu jadrovej legislativy, ¢o v konetnom doésledku vedie k tomu,
Ze normy upravujuce zodpovednostné aspekty transportu jadrovych ma-
teridlov stracaju svoju efektivitu a na ich miesto nastupujui kolizne usta-
novenia vnutrostatnych pravnych poriadkov, svopred nepredvidatel-
nym aplikovatenym materialnym pravom.

Nevyhovujtlce prostredie pre proces harmonizicie zodpovednost-
nych pravidiel v oblasti transportu jadrovych materidlov vytvara i ne-
prehl'adna splet pravnych prostriedkov réznej pravnej sily a provenien-
cie, upravujucich parcidlne alebo vSeobecné aspekty transportu, niektoré
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dokonca s konkurujicou pravnou upravou zodpovednosti za vznik ujmy
ako nasledku radioaktivnych vlastnosti prepravovanych materialov.

Dal$ou komplikaciou dotykajicou sa pravnych vztahov procesnop-
ravneho charakteru je vstup eurdpskej legislativy do zodpovednostného
rezimu jadrového prava, predovsetkym prostrednictvom Nariadenia Eu-
répskeho parlamentu a Rady (EU) ¢.1215/2012 z 12.12. 2012 o pravo-
moci a o uznavani a vykone rozsudkov v obc¢ianskych a obchodnych ve-
ciach. Nariadenie Brusel I bis sice vylucuje aplikdciu nariadenia na vztahy
upravené dohovormi, ktorych zmluvnymi stranami boli ¢lenské staty Eu-
ropskej unie v ¢ase prijatia nariadenia a ktoré upravuji pravomoc alebo
uznavanie a vykon rozsudkov v Specifickych veciach (za takéto dohovory
mozno povazovat pévodné znenia Viedenského a Parizskeho dohovoru),
avsak nevztahuje sa na dohovory, ktorych zmluvnymi stranami sa ¢len-
ské Staty stanu v budicnosti,55 o otvara problém aplikicie odliSnych
procesnopravnych pravidiel pre eur6pske Staty, ktoré sd sdcastou po-
vodného rezimu Viedenského alebo PariZzskeho dohovoru, a $tatmi, ktoré
su sucastou revidovaného viedenského rezimu, pripadne budu stcastou
revidovaného pariZskeho rezimu.

Je zrejmé, Ze urcitd miera harmonizicie otdzok nahrady jadrovej
Skody by prave v procese prepravy eliminovala, pripadne aspoit minima-
lizovala mozné nerovnaké zaobchadzanie s poSkodenymi subjektmi pri
uplatiiovani ich narokov na nahradu jadrovej Skody na podklade ich pri-
slusnosti kizemiu urcitého Statu pri cezhranicnej preprave jadrovych
materialov.
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Restorativna justicia - definicia a modely

Restorative Justice - Definition and Models

Filip Vysudil

Abstract: The study focuses on the current issues of criminal justice based
primarily on the retributive justice model and presents the concept of re-
storative justice as an alternative which had an extensive expansion in the
recent years. The first chapter briefly describes the current status of crimi-
nal justice and its main issues. The second chapter describes the definition,
ideas, and main principles of restorative justice. The third chapter consists
of four subheads, each dedicated to one of four most used restorative justice
models - Victim-Offender Mediation, Family Group Conferencing, Circle
Sentencing, and Community Reparative Boards. Restorative justice offers
new options how to react to crime and seeks to reflect the needs of victims,
offenders, and community.

Key Words: Retributive Justice; Restorative Justice; Victim-Offender Media-
tion; Repression; Family Group Conferencing; Circle Sentencing; Communi-
ty Reparative Boards; Faciliator; Repression; Restorative Model; Recom-
mended Ethical Guidelines; Neighborhood Boards; Community Diversion
Boardes.

Abstrakt: Stidia sa zameriava na aktudlne problémy trestného stdnictva
zaloZeného primdrne na koncepte retributivnej justicie a predstavuje kon-
cept restorativnej justicie ako alternativu, ktord v poslednych rokoch za-
znamenala vel'ki expanziu. Prvd kapitola struéne popisuje aktudlny stav
trestnej politiky a jej hlavné nedostatky. Druhd kapitola popisuje definiciu,
idey a zdkladné principy restorativnej justicie. Tretia kapitola je zloZend zo
Styroch podkapitol, kde sa kaZdd z nich zameriava na jeden zo Styroch naj-
viac vyuzivanych modelov restorativnej justicie - medidciu, konferencie,
sudenie v kruhoch a vybory komunitnej ndpravy. Restorativna justicia po-
nuka nové moznosti ako reagovat’ na trestny ¢in a md za ciel’ reflektovat’
potreby obeti, pdchatel'ov a komunity.

KTl'ti¢ové slova: Retributivna justicia; restorativna justicia; medidcia; kon-
ferencie; stidenie v kruhoch; vybory komunitnej ndpravy; sprostredkovatel’;
represia; restorativny model; odporicané etické pravidld; komunitné vybo-
ry; komunitné vybory odklonu.
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Aktudlny stav trestnej politiky

Retributivny koncept trestnej politiky zaloZeny na tradi¢nom kontinen-
tilnom trestnom procese, aktudlne uplatiiovany v pravnom poriadku
Slovenskej republiky, podl'a mnohych dosiahol svoj limit v ramci real-
nych mozZnosti kontroly kriminality,! jej narastu a zmeny Strukttry. Uve-
dené sa najvyraznejSie prejavuje nadmernou zatazZenostou sidov, ¢o lo-
gicky obmedzuje redlne moznosti na individualnejsi pristup k jednotli-
vym trestnym konaniam, nedostato¢nou ucinnostou trestov, najma
z hl'adiska ich prevencného ucinku ako jedného z deklarovanych ucelov
trestania, a nedostato¢nou ochranou a zaujmom o obete trestnych cinov.
Retributivna trestna politika vychadza zrovnovahy medzi zlo¢inom
a trestom, ujmou spdsobenou pachatelom a ujmou, ktora ma byt pacha-
tel'ovi prostrednictvom uloZeného trestu spésobend. Z tychto skutocnosti
nasledne vyplyvaja d'alSie problematické témy ako vysoka miera recidivy
a preplnenost’ tstavov na vykon trestu odnatia slobody, pricom Karabec
v tejto suvislosti hovori o krize vazenstva, ¢i krize trestu odnatia slobo-
dy.2 Uz v prvej polovici 20. storocia sa zacina objavovat pojem prizonizd-
cia vdzriov, ktory pomenuva negativny socializacny vplyv vazenského
prostredia. Toto predstavuje samostatnu subkultiru vyznacujicu sa izo-
lovanostou od redlneho vonkajSieho sveta, ako aj mechanizmom imobili-
zdcie, kedy urcita organizacia (napriklad dstav na vykon trestu odiatia
slobody) vytvara pre svojich ¢lenov umely svet, v ktorom su pre jednot-
livca zabezpecCované viaceré, v Zivote bezné cinnosti (zabezpecenie byto-
vej otazky, stravovanie a podobne), ktoré by inak musel vo vonkajSom
svete rieSit sam. Je tak minimalizovany priestor na jeho samostatné ko-
nanie arozhodovanie, potlacand jeho individualita a schopnost niest
zodpovednost za svoje rozhodnutia.3 Si pretrhnuté vazby jeho rodinné-
ho, socidlneho a pracovného Zivota, dochadza k jeho vyliceniu zo spoloc-
nosti. Fabry tento paradox, kedy odiatie slobody ma pdsobit’ prevencne

-

Kriminalita (zlo¢innost) predstavuje suhrn trestnych ¢inov, ktoré spachali, ¢i uz imysel-
ne alebo z nedbanlivosti, trestnopravne zodpovedni jedinci na istom mieste a za isté ob-
dobie. DIANISKA, G., L. KLIMENTOVA, J. KOPRLOVA, V. KUBALA, T. STREMY a M. VRAB-
LOVA. Kriminoldgia. 2. rozsir. vyd. Plzen: Ales Cenék, 2011, s. 17. ISBN 978-80-7380-344-
5.

KARABEC, Z. Koncept restorativni justice. In: Z. KARABEC, ed. Restorativni justice: Sbornik
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pred d’al$im pachanim trestnej ¢innosti, vystiZne pomenoval ako situaciu,
kedy trest odnatia slobody vytrhava jednotlivca zo spolocnosti, aby ho
naucil, ako sa ma v spolo¢nosti spravat.*

Tieto skutocnosti negativne vnima nielen odborn4, ale, samozrejme,
aj laicka verejnost, pricom narasta strach z kriminality a obava o vlastnu
bezpecnost, ktord ma Stat zabezpecovat, ale zaroven aj finan¢né pro-
striedky kazdoroc¢ne vynakladané na tstavy na vykon trestu odnatia slo-
body a trestnu politiku Statu ako taku.

Kriminalita ako krajne neZiaduce a nepripustné socialne spravanie,
zvlast nebezpecné pre ostatnych, je osobitnym spdsobom vystavena po-
trebe spolocenskej regulacie vyskytu takéhoto spravania, pricom hlav-
nym dovodom pre regulativny zasah spolo¢nosti je skutocnost, Ze ide
o socialne spravanie, ktoré poSkodzuje inych I'udi a spdésobuje im ne-
priaznivé ucinky Skody (na zdravi, Zivote a majetku), a taktiez prekracuje
urcité spolocenské normy, ¢im narusa autoritu a stabilitu spolo¢enského
poriadku.® Frustraciu a nespokojnost’ s aktualnym stavom trestnej politi-
ky ajej schopnosti reagovat na narast zlocinnosti a vizenskej populacie
mozno sledovat v mnohych krajinach, bez ohl'adu na roézne pravne sys-
témy v odlisnych kultirnych a geografickych podmienkach, pri¢om odé-
vodnené pochybnosti st najma o schopnosti uplatiiovanych trestnych
postupov do budicna Gc¢inne bojovat s kriminalitou a jej narastom, a je
kladena otazka, ¢i sicasna trestna politika nie je v slepej ulicke.

Restorativna justicia - pojem a principy

VysSie popisané skutocnosti v poslednych 20 aZ 30 rokoch podnietili
mnohé tvahy o moZnostiach napravy daného nepriaznivého stavu. Naj-
rozSirenejSou sa stala idea restorativnej justicie (z anglického slova resto-
re, v preklade obnovit, navrdtit do pévodného stavu), vychadzajica zo Sir-
Sieho chépania trestného ¢inu nielen ako porusSenia urcitych vSeobecne
zavaznych pravnych predpisov, ale najmé ako zasahu do osobnej sféry
jedinca, komunity a spoloc¢enskych vztahov. Tento zasah nasledne vytva-
ra viaceré zavazky, najma zavazok pachatela narusené vztahy napravit.
Sposobena skoda je chapana rozsiahlo, ¢i uz ako ujma materialna, psy-

+ FABRY, A. Viznenie: Histéria a sticasnost. 1.vyd. Plzeni: Ale§ Cené&k, 2012, s. 102. ISBN
978-80-7380-379-7.

5 LUBELCOVA, G. Alternativne tresty v kontexte stratégii spolo¢enskej regulacie kriminality
(od trestajucej k obnovujucej trestnej spravodlivosti). Sociolégia. 2005, ro¢. 37, ¢. 1, s. 33-
58.ISSN 0049-1225.
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chicka, fyzicka alebo aj narusenie spolo¢enskych a rodinnych vazieb. Res-
torativna justicia vnima postavenie konkrétnej obete (zaroveil vSak aj
postavenie moZnych sekundarnych obeti) a jej potreby ako najdélezitejsi
prvok celého procesu, na rozdiel od retributivneho trestania, ktoré kladie
primarne doraz na uloZenie trestu pachatel'ovi, teda na urcitd odplatu.
Odlisne je chapana tuloha Statu, ktory ma v sticasnosti monopol v ramci
trestnej politiky, kedy vystupuje ako Zalobca a sudca zaroven. V zmysle
restorativneho chipania trestania dlohou Statu je vytvarat také pod-
mienky, aby priamo dotknuté strany (obet, pachatel a komunita) mohli
mat rieSenie vzniknutého konfliktu v ¢o najvacsej mozZnej miere vo vlast-
nych rukach.

Jednoznacna a vSeobecne uznavana definicia pojmu restorativna jus-
ticia v sticasnosti neexistuje. Mozno vSak konstatovat, Ze existuje v od-
bornych kruhoch zhoda v tom, ¢o st zakladné vychodiska, principy a cie-
le restorativnej justicie, pri¢om viacero odbornikov v rdmci svojej vedec-
kej a publikacnej ¢innosti vytvorilo urcité vymedzenie daného pojmu.

Za prvu definiciu, ktora sa zacala objavovat v odbornych kruhoch,
moZno oznacit' definiciu Marshalla, ktory restorativnu justiciu chape ako
proces, v ramci ktorého sa vSetky strany, ktorych sa urcity trestny Cin ty-
ka, stretnd, aby spolo¢ne vyriesili, ako sa vyporiadat’ s pri¢inami a do-
sledkami trestného ¢inu.6

Haley uviedol: ,V skratke, restorativna justicia je proces, prostrednic-
tvom ktorého kajuci sa pachatel’ prijme zodpovednost za svoje zlé spra-
vanie sa voc¢i poSkodenym a komunite, ktorych odozvou je, Ze umoznia
pachatel'ovi znovu sa zaclenit do spoloc¢nosti. Déraz je kladeny na obno-
vu, obnovu pachatel’a, pokial ide o jeho sebatctu, obnovu vztahov medzi
pachatelom a obetou, atakisto na obnovu vztahov oboch - pachatel'a
a obete v ramci komunity.“?

Podl'a Umbreita restorativna justicia poskytuje vel'mi odliSny ramec
pre chapanie a odozvu na trestny Cin. Trestny ¢in je skér chapany ako
ujma jednotlivca a komunity, neZ jednoducho poruSenie abstraktnych

6 MARSHALL, T. F. Restorative Justice: An Overview [online]. 1sted. London: Home Office,
Research Development and Statistics Directorate, 1999, s.5 [cit. 2015-01-10]. ISBN 1-
84082-244-9. Dostupné na: http://webarchive.nationalarchives.gov.uk/201301281035
14/http://rds.homeoffice.gov.uk/rds/pdfs/occ-resjus.pdf.

7 HALEY, J. O. Crime Prevention through Restorative Justice: Lessons from Japan. In: B.
GALAWAY a]. HUDSON, eds. Restorative Justice: International Perspectives. 15t ed. Monsey,
NY: Criminal Justice Press, 1996, s. 352. ISBN 1-881798-07-0.
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zakonov S$tatu. Ti najviac zasiahnuti trestnym c¢inom - obete, ¢lenovia
komunity a pachatelia - sd preto podporovani v tom, aby zohrali aktivnu
ulohu v konani. Skér neZ zameranie sa na potrestanie pachatel’a je doleZi-
ta obnova citovych a materialnych strat, ktoré boli trestnym ¢inom spo6-
sobené.8

Zehr chape restorativnu justiciu ako proces, ktory ma zahrnut v ma-
ximdalnej moznej miere vSetkych, ktorych sa dotyka konkrétny trestny
¢in, aby spolocne identifikovali a rie$ili ujmy, potreby a zavazky, za tce-
lom napravy a navratenia veci do pévodného stavu.? Za tri zakladné pilie-
re restorativnej justicie povazuje ujmu a potreby, zavazky napravy a za-
pojenie dotknutych osob.

Vlastnu pracovnu definiciu pontkla aj Aliancia nevladnych organiza-
cif posobiacich pri Organizacii Spojenych narodov v oblasti prevencie
kriminality a trestnej justicie: ,Restorativna justicia je proces, pri ktorom
sa stretavaju vsetky strany, ktoré maji na urcitom trestnom c¢ine ucast,
za Ucelom spolo¢ného posudenia pricin trestného c¢inu ajeho nasled-
kov.“10

Jeden z poprednych predstavitel'ov restorativneho chipania trestnej
politiky Howard Zehr vymedzil 5 zdkladnych principov tak, Ze restorativ-
na justicia:

1. sa zameriava na $kody anasledné potreby (obeti, ale aj komunit
a pachatel'ov);

2. adresuje zavazky vyplyvajuce z tychto vzniknutych $kdd (pachatelov,
ale aj rodin, komunit a spolo¢nosti);

3. vyuziva procesy zamerané na zaclefiovanie a spolupracu;

4. zapaja tych, ktori maju opravneny zaujem na veci (obete, pachatel'ov,
rodiny, komunity a spolo¢nost);

5. sazameriava na napravu (toho, o bolo trestnym ¢inom poskodené).

8 UMBREIT, M. S. Avoiding the Marginalization and ‘McDonaldization’ of Victim-Offender
Mediation: A Case Study in Moving toward the Mainstream. In: G. BAZEMORE a L. WAL-
GRAUVE, eds. Restorative Juvenile Justice: Repairing the Harm of Youth Crime. 15t ed. Mon-
sey, NY: Criminal Justice Press, 1999, s. 213. ISBN 1-881798-13-5.

9 ZEHR, H. The Little Book of Restorative Justice. 15t ed. Intercourse, PA: Good Books, 2002,
s.40.ISBN 1-56148-376-1.

10 DANDURAND, Y. a C. T. GRIFFITHS. Handbook on Restorative Justice Programmes [online].
1sted. New York; Vienna: United Nations; United Nations Office of Drugs and Crime, 2006.
105 s. [cit. 2015-01-10]. ISBN 978-92-1-133754-9. Dostupné na: http://www.unodc.org/
pdf/criminal_justice/06-56290_Ebook.pdf.
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Na zaklade uvedeného mozno konStatovat, Ze za restorativnu justi-
ciu povaZujeme proces, vramci ktorého sa, nadvazujic na spachany
trestny ¢in, stretnu ti, ktori boli tymto trestnym c¢inom najviac dotknut{
(pachatelia, ktori prijmu zodpovednost za svoje konania, obete a komu-
nita), za tym ucelom, aby spoloc¢ne identifikovali a riesili priciny trestné-
ho ¢inu, jeho nasledky, vzniknuté Skody, zavazky a povinnosti. Cielom
celého restorativneho procesu je ndprava vzniknutych materidlnych aj
nematerialnych $kdd a navratenie veci do pévodného stavu.

Doélezitym pojmom je komunita. Tato je v ramci restorativnej justicie
chapana vel'mi Siroko. Komunita nie je a priori urceny okruh osob, ale jej
vymedzenie vyplyva z povahy prejednavaného trestného Cinu. Pachatel
a obet st prislusnikmi komunit na niekol'’kych trovniach. Ide o komunity
zaloZené napriklad na osobnych vztahoch (rodina, priatelia, susedia), na
Uzemnej organizacii (miesto, kde pachatel’ a obet Ziji, mesto, okres), na
socialnej prisluSnosti (podl'a profesie, vzdelania).l! Podl'a Lubelcovej za-
interesovanost’ tychto I'udi posiliiuje moralny zavazok pachatela odc¢init
negativne Gcinky trestného ¢inu a umoznuje vykon neformalnej kontroly
nad d’alsim spravanim pachatel'a. NajdolezitejSim predpokladom je, aby
tieto osoby neboli vybrané iba formalne, ale aby reprezentovali osoby, ku
ktorym ma pachatel’ (respektive obet) déveru a v jeho ociach st moral-
nou autoritou, pred ktorou sa citia zaviazan{ k ur¢itému spravaniu.2 Ako
mozno vidiet, tedria restorativnej justicie vo vel'kej miere doveruje ko-
munitam aich pésobeniu na pachatelov aj obete. Predpokladom na ich
skuto¢né uplatnenie st: komunitne Struktirovana spolocnost, pritom-
nost skupinovej lojality v komunitach, vzajomna doévera, Ustretovost,
a v pripade potreby aj schopnost’ vSestranne si pomahat. Je vSak otadzne,
¢i prave tieto predpoklady maji v sucasnosti miesto nielen v nasich
podmienkach, ale v modernej spolo¢nosti ako takej. Stale viac sa totiz
presadzuje tendencia k individualizacii vSetkych stranok zivota, s doéra-
zom na jej spotrebny charakter.13

11 KARABEC, Z. Koncept restorativni justice. In: Z. KARABEC, ed. Restorativni justice: Sbornik
prispévki a dokumentu. 1. vyd. Praha: Institut pro kriminologii a socidlni prevenci, 2003,
s.9.ISBN 80-7338-021-8.

12 LUBELCOVA, G. Alternativne tresty v kontexte stratégii spolotenskej regulacie kriminality
(od trestajucej k obnovujtcej trestnej spravodlivosti). Socioldgia. 2005, ro¢. 37, ¢. 1, s. 33-
58.1SSN 0049-1225.

13 DIANISKA, G. John Braithwaite: Teéria reintegrovaného zahanbenia a restorativna spra-
vodlivost. In: T. STREMY, ed. Restorativna justicia a alternativne tresty v teoretickych si-
vislostiach. 1. vyd. Praha: Leges, 2014, s. 123. ISBN 978-80-7502-034-5.
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AKky je teda hlavny rozdiel medzi retributivnou a restorativnou justi-
ciou? Podl'a Zehra je v prvom rade potrebné si uvedomit, Ze obe tieto te-
6rie maju spolocny ciel' - napravit nie¢o pomocou reciprocity tym, Ze sa
vyrovna skore. OdlisSuju sa vsak v otazke, Co tito rovnovahu napravi. Ret-
ributivna justicia veri, Ze trest (odplata) nastoli tito rovnovahu, avsak
prax ukazuje, Ze toto je mnohokrat kontraproduktivne pre obet aj pacha-
tel'a. Restorativna justicia, na druhej strane, veri, Ze tym, ¢o skuto¢ne ,vy-
rovna skoére“ v naruSenych vztahoch, je identifikovanie ujmy a potrieb,
ktoré obeti v dosledku spachaného trestného ¢inu vznikli, v kombinacii
s aktivnou snahou podporovat pachatel’a, aby prevzal zodpovednost, na-
pravil skody a hl'adal pri¢iny svojho spravania.l4

Hoci by viacero zastancov restorativnej justicie rado jedného dna vi-
delo trestnu politiku ako vylucne restorativnu, viac dosiahnutel'na sa javi
moznost, kedy restorativna justicia bude existovat popri klasickej trest-
nej politike ako urcita alternativa, ktort mozno aplikovat v urcitych Spe-
cifickych pripadoch - na urcity druh kriminality, urcitého pachatela
a okolnosti spachania trestného Cinu. Aplikacia restorativnej spravodli-
vosti je vhodnym postupom najma v pripade menej zavaznej majetkovej
kriminality, mladistvych pachatel'ov, prvopachatel'ov!s a tych, ktori sa
k trestnému ¢inu priznali a akceptuju svoje zavinenie. Predpoklada sa za-
rovenl dobrovolnost aplikicie zo strany pachatela a ochota spolutcasti
na rieSeni zo strany obete. Je to teda skor komplementarny systém.16

Restorativnu justiciu nemozno chapat ako uceleny systém reakcie
spoloc¢nosti na trestnu ¢innost, napriklad v zmysle ,anglosaskej koncep-
cie trestnej justicie” ¢i ,kontinentdlneho trestného procesu“ a podobne.
Niektoré krajiny maju trestnu justiciu viac restorativnu a iné menej, pod-
l'a toho, v akej miere st v rdmci legislativnych uprav zastipené teoretické
vychodiska a principy, ktoré patria do trestnej justicie. T4 predstavuje

14ZEHR, H. The Little Book of Restorative Justice. 1st ed. Intercourse, PA: Good Books, 2002,
s.59.ISBN 1-56148-376-1.

15 Podl'a Zehra restorativna justicia nie je primarne urcena na rieSenie menej zavaznej Kkri-
minality alebo prvopachatel'ov. Podl'a neho je sice pravdou, Ze ziskat podporu pre takto
zamerané programy mdze byt jednoduchsie, skiisenosti vSak ukazali, Ze aplikdcia resto-
rativnych postupov moze mat najvacsi vplyv v zavaznejsich pripadoch. Pri déslednom ap-
likovani principov restorativnej justicie je prave v takychto najzavaznejSich pripadoch
dand potreba aplikacie restorativnych postupov. ZEHR, H. The Little Book of Restorative
Justice. 15t ed. Intercourse, PA: Good Books, 2002, s. 9. ISBN 1-56148-376-1.

16 LUBELCOVA, G. Alternativne tresty v kontexte stratégii spolotenskej regulacie kriminality
(od trestajucej k obnovujucej trestnej spravodlivosti). Sociolégia. 2005, ro¢. 37, ¢. 1, s. 33-
58.ISSN 0049-1225.
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urcity paralelny systém posobiaci vedla klasickej trestnej justicie, alebo
v mnohych smeroch trestnu justiciu doplnujici.t”

V mnohych krajindch dochadzalo v poslednych rokoch (astale do-
chadza) k viacerym trestnopravnym reformam, v ramci ktorych boli do
narodnych pravnych poriadkov zavadzané rézne prvky restorativnej jus-
ticie. V tejto suvislosti hovorime o modeloch (programoch) restorativne;j
justicie.

Modely restorativnej justicie

Modelom (programom) restorativnej justicie rozumieme kazdy model
(program), ktory pouziva restorativny proces s cielom, aby dosiahol res-
torativne vysledky. Restorativny vysledok je dohoda dosiahnutd v rdmci
restorativneho procesu. Nadvazujic na to, za restorativny proces je pova-
zZovany akykolvek proces, vramci ktorého obet a pachatel, a kde to je
vhodné aj akykol'vek jedinec alebo ¢len komunity dotknuty konkrétnym
trestnym ¢inom, sa spolo¢ne aktivne zlicastnia na rieSeni zalezitosti, kto-
ré v désledku trestného ¢inu vznikli, spravidla za pomoci sprostredkova-
tel'a.18

S ohl'adom na odli$né sociadlne, ekonomické, politické a pravne pro-
stredia v jednotlivych krajinach je mozné sledovat uplatiiovanie réznych
modelov (programov) restorativnej justicie. VSetky restorativne modely
vSak moZno charakterizovat urcitymi zakladnymi prvkami:

+ stretnutie/komunikdcia medzi obetou, pachatelom, apripadne aj
d’al$imi jednotlivcami a ¢lenmi komunity. Hoci sa preferuje, aby toto
stretnutie bolo osobné, nie je vyliicena ani ina moznost komunikacie,
napriklad prostrednictvom listov alebo pomocou videa;

4+ dobrovolnost’ celého procesu zo strany vsetkych zaéastnenych, teda
ochota obete stretnit sa/komunikovat’ s pachatelom ana druhej
strane prijatie zodpovednosti pachatel’a za spachany trestny Cin;

+ GCast sprostredkovatela (mediatora) ako nestranného subjektu,
mnohokrat Specialne skoleného;

17 KARABEC, Z. Koncept restorativni justice. In: Z. KARABEC, ed. Restorativni justice: Sbornik
prispévkii a dokumentu. 1. vyd. Praha: Institut pro kriminologii a socilni prevenci, 2003,
s. 8. ISBN 80-7338-021-8.

18 DANDURAND, Y. a C. T. GRIFFITHS. Handbook on Restorative Justice Programmes [online].
1sted. New York; Vienna: United Nations; United Nations Office of Drugs and Crime, 2006.
105 s. [cit. 2015-01-10]. ISBN 978-92-1-133754-9. Dostupné na: http://www.unodc.org/
pdf/criminal_justice/06-56290_Ebook.pdf.
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#+ cielom je dosiahnut ndpravu naru$enych vztahov, nahradit ujmu
a Skody spdsobené obeti; a
+ reintegrdcia pachatela.

Napriek tymto spolo¢nym znakom sa jednotlivé modely odlisuju
najma v pocte a kategorii jednotlivych ucastnikov a metédou pomoci pri
trestnych ¢inoch.1? V sticasnosti vo svete prevladaju tri zakladné modely
(programy) restorativnej justicie - Victim-Offender Mediation (mediacia
medzi obet'ou a pachatel'om, mediacia), Family Group Conferencing (kon-
ferencie) a Circle Sentencing (sudenie v kruhoch, kruhy). Postupne sa za-
¢ina rozsirovat aj d’alsi model - Community Reparative Boards (vybory
komunitnej napravy).

Victim-Offender Mediation (Medidcia)

Mediacia je dnes prevladajicou, najzndmejSou a najcastejSie pouzivanou
formou restorativnej justicie v trestnych veciach. Je taktiez najstarSou
formou restorativnej justicie, nakol'’ko jej vznik sa datuje priblizne do 70-
tych rokov minulého storocia, a to konkrétne v Severnej Amerike.

V ivode chceme poukazat na urcité terminologické nedostatky po-
jmu mediacia. Ako uvadza Zehr, pri mediacii konfliktu alebo sporu sa
predpoklad3, Ze jednotlivé strany su na rovnakom moralnom stupni, ke-
dy mnohokrat tito jednotlivci maji povinnosti, na ktorych sa moézu vsetci
tito podiel'at.2? Hoci urcity pocit ,zdiel'anej viny“ méze v niektorych pri-
padoch existovat, casto tomu tak nie je. KaZdopadne na to, aby sa pacha-
tel' mohol zucastnit' restorativnych procesov, musi prijat urcita zodpo-
vednost' za spachany trestny ¢in, pricom doleZitym prvkom je pomeno-
vat auznat previnenie. Neutralna povaha mediacie méZe byt preto
v niektorych pripadoch zavadzajtca, ¢i dokonca ofenzivna. Podobne aj
Karabec uvadza, Ze mediacné postupy uplatiiované v restorativnej justicii
sa odliSuju od sprostredkovania pouZivaného v civilnych veciach alebo
pri rieSeni obchodnych veci v rozhodcovskom konani, kedZe ziucastnené
strany (pachatel’ a obet) nemajui rovnaké pravne postavenie.?! V civilnom
arozhodcovskom konani sa posudzuji naroky uplatniované jednotlivymi

19ZEHR, H. The Little Book of Restorative Justice. 15t ed. Intercourse, PA: Good Books, 2002,
s.49.1SBN 1-56148-376-1.

20ZEHR, H. The Little Book of Restorative Justice. 15t ed. Intercourse, PA: Good Books, 2002,
s.7.ISBN 1-56148-376-1.

21 KARABEC, Z. Koncept restorativni justice. In: Z. KARABEC, ed. Restorativni justice: Shornik
prispévkii a dokumentii. 1. vyd. Praha: Institut pro kriminologii a socialni prevenci, 2003,
s. 10. ISBN 80-7338-021-8.
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stranami, pricom otdzky motivacie stran, emocionalne aspekty, ndprava
$kod alebo prevencia podobnych pripadov do budicna nie sd zvacsa pre
mediaciu v ob¢ianskopravnych a obchodnopravnych veciach relevantné.

Z uvedenych dovodov, hoci pojem mediacia je dlhodobo vo veciach
restorativnej justicie zauzivany, sa mézeme v suicasnosti stretnut aj s po-
jmami mediacny dialég, stretnutie alebo konferencia.

Podl'a Vrablovej ide o dobrovol'né stretnutie obete a pachatela, ul'ah-
¢ené nestrannym moderatorom, za Ucelom zmierenia stran a dosiahnutia
napravy (nahrady) prostrednictvom vzajomnej dohody.?? Cielom media-
cie je poskytnut obeti a pachatel'ovi bezpec¢né prostredie, v ktorom budu
moct diskutovat’ o trestnom cine, jeho dopade (nasledkoch), spésobene;j
ujme, vytvorit' prileZitost pre ndpravu sposobenej Skody. Ide o proces
primarne zamerany na napravu vztahov medzi obetou a pachatel'om.

Mediacia zahfnia primarne obete a pachatel'ov. Najprv sa pracuje in-
dividualne s obetou a pachatelom. Neskor, ak obaja suhlasia, sa pristipi
k ich stretnutiu alebo konferencii. Stretnutie je zabezpecené a dohl'ad nad
nim vykonava profesionalny sprostredkovatel,, ktory cely proces vyvaze-
nym sposobom riadi.23

Liebman mediaciou rozumie proces, v rdmci ktorého nezaujata tretia
strana pomaha obetiam a pachatelom komunikovat, priamo alebo ne-
priamo.2¢ Standardny proces mediacie zahfiia dve $tadia: 1. Osobitné
navstevy pachatel'a a obete, na ktorych sa posidi vhodnost takého po-
stupu. Su prediskutované vSetky moznosti. 2. Ak je to vhodné, uskutoc¢nia
sa pripravy na priame spolo¢né stretnutie a dohodnu sa zakladné pravid-
l14. Hoci sa preferuje moznost priameho stretnutia (zvycajne sa ho zu-
Castni jedna obet ajeden pachatel, aj ked' si obe strany moézZu priviest
podporu), ak toto nie je z réznych dévodov mozné, existuje aj moznost
nepriamej mediacie prostrednictvom listov ¢i videa.

Za jeden z najdolezitejsich prvkov tispesnej medidcie medzi obet'ou
a pachatel'om moZeme oznacit vytvorenie pocitu bezpe¢ného prostredia.
Toto je prave ulohou mediatora, ktory ma vSetkymi prostriedkami za-

22VRABLOVA, M. Modely restorativnej justicie v Eurépe. In: T. STREMY, ed. Restorativna
justicia a alternativne tresty v teoretickych suvislostiach. 1. vyd. Praha: Leges, 2014, s.97-
98. ISBN 978-80-7502-034-5.

23 ZEHR, H. The Little Book of Restorative Justice. 15t ed. Intercourse, PA: Good Books, 2002,
s.49.1SBN 1-56148-376-1.

2¢ LIEBMANN, M. Restorative Justice: How It Works. 1sted. London; Philadelphia: Jessica
Kingsley Publishers, 2007, s. 74-77.ISBN 978-1-84310-074-4.
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bezpecit, aby sa obet, ktord sa stretne osobne s pachatelom, ktory jej
svojim trestnym Cinom ubliZil a ma o tomto s nim diskutovat, necitila
akymkol'vek spésobom pocas celého procesu ohrozena. UZ len naznak
akejkol'vek vyhrazky zo strana pachatel’a je dovodom na prerusenie me-
diacie. Tu sa ma prejavit odborna zdatnost a pripravenost mediatora,
ktory musi byt schopny uvedené prejavy spozorovat, pricom takyto ne-
gativny signal od pachatel'a moZe vychadzat nielen z verbalnych, ale i ne-
verbalnych prejavov. Pre navodenie pocitu bezpecia oboch - pachatela aj
obete je taktieZ dolezitd vol'ba vhodného prostredia pre mediaciu. Napri-
klad pachatel’ méze negativne vnimat dradné budovy policie alebo jus-
ticnych organov, z dévodu pocitu hrozby alebo donttenia, ¢o by mohlo
v konenom doésledku zmarit ispesny proces mediacie.25

V suCasnosti existuje viacero vo vSeobecnosti uznavanych pravidiel
ausmerneni pri procese mediacie, napriklad ,Recommended Ethical Gui-
delines” (Odportucané etické pravidla),2¢ ktoré vydala The Victim-Offender
Mediation Association. Medzi zakladné principy podla tohto dokumentu
patria:27

+ Mediacia medzi obet'ou a pachatel'om je restorativny proces zamera-
ny na rieSenie konfliktu, ktory aktivne zapaja obet a pachatela,
v snahe napravit emociondlne a materidlne Skody spdsobené trest-
nym ¢inom;

+ Ponukat jednotlivym strandm kedykol'vek poéas procesu moznosti
postupu, aby sa v maximalne moznej miere citili zapojené do proce-
su;

#+ Osobitné Skolenia mediatorov v otazkach citlivych vztahov medzi
obet'ou a pachatel'om;

#+ Medidtor musi s i¢astnikmi dosiahnut dohodu tykajicu sa postupov,
ktoré maju byt v ramci mediacie dodrzané;

+ Primarnu zodpovednost za vysledok samotného procesu a pripadnu
dohodu o naprave nest samotni ticastnici. Povinnostou mediatora je

25 KARABEC, Z. Koncept restorativni justice. In: Z. KARABEC, ed. Restorativni justice: Sbornik
prispévkii a dokumentii. 1. vyd. Praha: Institut pro kriminologii a socialni prevenci, 2003,
s. 11. ISBN 80-7338-021-8.

26 Victim-Offender Mediation Association: Recommended Ethical Guidelines. In: Victim Of-
fender Mediation Association [online]. 2008-07-26. 8s. [cit. 2015-01-10]. Dostupné na:
http://www.voma.org/docs/ethics.pdf.

27 GAVRIELIDES, Th. Restorative Justice Theory and Practice: Addressing the Discrepancy
[online]. 15t ed. Helsinki: HEUNI, 2007, s. 62 [cit. 2015-01-10]. ISBN 978-952-5333-32-9.
Dostupné na: http://www.heuni.fi/material/attachments/heuni/reports/6KkomcSdr/
Hakapainoon2.pdf.
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pomdct obom strandm pri dosiahnuti informovanej a dobrovol'nej
dohody alebo informovanej a dobrovol'nej diskusie;

4 Kontakt s médiami za G¢elom vzdeldvania a informovania, pokial ide
o zakladné myslienky restorativnej justicie a mediacie, je vSeobecne
podporovany. Avsak vyzaduje sa vel'ka opatrnost pri reakcii na Zia-
dost médii byt priamo zapojeny do konkrétneho pripadu, osobitne
pri Zivom vysielani alebo nahravani.

Family Group Conferencing (Konferencia)

Tento model restorativnej justicie sa oproti mediacii vyznacuje SirSim
okruhom ucastnikov, kedy st do procesu zapojeni nielen obet' a pachatel,
ale taktiez d’alsi 'udia dotknuti trestnym ¢inom, najmé rodinni prislusni-
ci, priatelia a iné, pre obet alebo pachatel'a dolezité osoby.

Zehr uvadza, Ze konferencie rozSiruju okruh hlavnych dcastnikov
procesu o rodinu a d'alSie dolezité postavy z komunity.28 Vzhl'adom na to,
Ze tento model sa zameriava na podporu pachatela pri preberani zodpo-
vednosti a zmene svojho spravania, rodinni prislusnici a iné relevantné
osoby z komunity sd obzvlast ddélezité. Vitana je vSak aj rodina obete. Za
urcitych okolnosti, najma ak je konferencia opravnena nejakym sposo-
bom ovplyvnit vysledok pripadu z pravneho hl'adiska, byva pritomna aj
uradna osoba, napriklad policajt.

Uvedeny model je inSpirovany tradi¢nym rieSenim sporov maorskej
kultiry na Novom Zélande. Vo svojej modernej podobe bol v roku 1989
prevzaty do narodnej legislativy Nového Zélandu, ¢im sa stal najsystema-
tickejsie institucionalizovanym modelom restorativnej justicie.2? Postup-
ne zacal prenikat aj do d’alSich krajin, pricom aktualne je to standardny
sposob prejednavania trestnych veci mladistvych pachatel'ov. Podobnu
funkciu ako mediator tu ma koordinator alebo sprostredkovatel'.

Za druhy najznamejsi druh konferencie je povazovany tzv. Wagga
model, vyzivany hlavne v Severnej Amerike. Od novozélandského modelu

28 ZEHR, H. The Little Book of Restorative Justice. 15t ed. Intercourse, PA: Good Books, 2002,
s.50.ISBN 1-56148-376-1.

29 BAZEMORE, G. a M. UMBREIT. A Comparison of Four Restorative Conferencing Models.
In: J. J. WILSON, ed. Juvenile Justice Bulletin [online]. Washington, DC: U.S. Department of
Justice, Office of Justice Programs, Office of Juvenile Justice and Delinquency Prevention,
2001, s. 5 [cit. 2015-01-10]. NC] 184738. Dostupné na: https://www.ncjrs.gov/pdffiles1/
0jjdp/184738.pdf.
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sa odliSuje najma tym, Ze ulohu sprostredkovatela plnf policajny dostoj-
nik, a v zna¢nej miere vychadza z tedrie reintegrovaného zahanbenia.3?

Ucast’ $irSieho okruhu l'udi dotknutych trestnym ¢inom ma docielit,
Ze si pachatel lepsie uvedomi svoje konanie, jeho nasledky a spoloc¢ensky
dosah. Z hl'adiska procesného postupu sa odporuca, aby pachatel najprv
popisal svoje konanie a ¢o ho k nemu motivovalo. Dalej by mala prehovo-
rit obet (ak si to Zeld), a nasledne d'als$i ucastnici konferencie a popisat,
ako ich konkrétne dany trestny ¢in ovplyvnil, a vyjadrit svoje subjektivne
pocity voci pachatel'ovi, ako napriklad sklamanie dévery, hanbu alebo I'd-
tost. Samozrejme, Uspech tohto restorativneho modelu vo velkej miere
zavisi na kvalite rodinného zazemia pachatel’a, ked’ by v istych pripadoch
konferencia mohla byt, naopak, kontraproduktivna. Preto je dblezita ulo-
ha sprostredkovatela alebo koordinatora, ktori zva¢Sa absolvovali od-
bornu pripravu, aby posudili vSetky relevantné okolnosti a zhodnotili, ¢i
v konkrétnom pripade je tento model vhodny.3!

Vo vSeobecnosti mozno povedat, Ze najma v pripadoch mladistvych
delikventov sa konferencie vyznacuju vysokou mierou spokojnosti
ucastnikov a o¢akavanou niZ§ou mierou recidivy.32

Circle Sentencing (Stidenie v kruhoch, kruhy)

Sudenie v kruhoch ako d’alsi model restorativnej justicie vychadza z tra-
di¢nych metdd trestania domorodych obyvatel'ov Severnej Ameriky, kto-
ré boli obnovené okolo roku 1990. Pri sideni v kruhu vSetci t¢astnici,
vratane sudcu, obhajoby, prokuratora, policajného déstojnika, pachatela,
obete a ich rodinnych prislusnikov a ¢lenov komunit sedia tvarou v tvar
v kruhu. Stidenie v kruhu je zvacsa aplikovatel'né iba v pripade, ked' pa-
chatel priznal vinu. Diskusie medzi Gcastnikmi kruhu si zamerané na do-
siahnutie dohody o najlepSom moznom spdsobe ako vyrieSit konflikt
a vec uzavriet, s prihliadnutim na potreby komunity, potreby obete, na-

30 GAVRIELIDES, Th. Restorative Justice Theory and Practice: Addressing the Discrepancy
[online]. 1sted. Helsinki: HEUNI, 2007, s. 62 [cit. 2015-01-10]. ISBN 978-952-5333-32-9.
Dostupné na: http://www.heuni.fi/material/attachments/heuni/reports/6KkomcSdr/
Hakapainoon2.pdf.

31 KARABEC, Z. Koncept restorativni justice. In: Z. KARABEC, ed. Restorativni justice: Shornik
prispévki a dokumentii. 1. vyd. Praha: Institut pro kriminologii a socialni prevenci, 2003,
s. 12. ISBN 80-7338-021-8.

32VRABLOVA, M. Modely restorativnej justicie v Eurépe. In: T. STREMY, ed. Restorativna
Jjusticia a alternativne tresty v teoretickych stvislostiach. 1. vyd. Praha: Leges, 2014, s. 99.
ISBN 978-80-7502-034-5.
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pravu a potrestanie pachatela.33 Vzhladom na vel'ky okruh zapojenych
0s6b su diskusie v rdmci kruhu vel'akrat rozsiahlejSie ako pri inych mo-
deloch a umoZiiuju reagovat na komplexnejSie problémy komunity, po-
treby pachatela a obete, povinnosti komunity, komunitné normy a iné
suvisiace problémy komunity.34

Model rozhodovania v kruhu teda predstavuje urcity paralelny sys-
tém Kk oficidlnej trestnej justicii, kedy sa predpokladd, Ze Statne organy sa
zrieknu casti svojej jurisdikcie, ak sa v konkrétnom pripade javi vhodnej-
Sie, aby zodpovednost za rozhodnutie prevzala komunita. Tento model
moZe mat’ viacero varidcii, tak, aby najlepSie vyhovoval tradicidam urcitej
komunity (vyuziva sa napriklad v ramci indidnskych rezervacii v USA).
Opatrenia prijaté v ramci rozhodovania komunit m6Zu mat' r6znu formu
pravnej zavaznosti v zavislosti na zvyklostiach a tradiciach danej komu-
nity. Predmetny model v§ak vo vSeobecnosti nie je prili$ rozsireny, najma
z dévodu problémov pravnej povahy, pricom ho moZno aplikovat iba
v $pecifickych podmienkach urcitych komunit.35

Vyznam vSak mézu mat tzv. uzdravujuce kruhy v zmysle restorativ-
nej justicie pri podpore dialégu v rdimci komunit, kedy sa identifikuju pri-
¢iny a nasledky urcitych trestnych ¢inov za icelom napravy nepriaznivé-
ho stavu a predchddzania obdobnym pripadom v budticnosti.

Community Reparative Boards (Vybory komunitnej ndpravy)

Vybory komunitnej ndpravy st modelom restorativnej justicie, ktory ma
svoj zaklad v omnoho starsich a rozsirenejSich modeloch reakcie komu-
nity na trestnd ¢innost' mladeZe, vSeobecne zndmych pod pojmami ako
neighborhood boards (komunitné vybory) alebo community diversion bo-
ards (komunitné vybory odklonu). Tieto panely alebo vybory sa v USA
pouzivali od 20-tych rokov minulého storocia aich sticasné naprotivky
tvoria od polovice 90-tych rokov vybory napravy. Hoci sa pévodne uplat-
novali v pripadoch dospelych pachatel'ov nenasilnych a menej zavaznych

33 DANDURAND, Y. a C. T. GRIFFITHS. Handbook on Restorative Justice Programmes [online].
1sted. New York; Vienna: United Nations; United Nations Office of Drugs and Crime, 2006.
105 s. [cit. 2015-01-10]. ISBN 978-92-1-133754-9. Dostupné na: http://www.unodc.org/
pdf/criminal_justice/06-56290_Ebook.pdf.

34ZEHR, H. The Little Book of Restorative Justice. 15t ed. Intercourse, PA: Good Books, 2002,
s.50.ISBN 1-56148-376-1.

35 KARABEC, Z. Koncept restorativni justice. In: Z. KARABEC, ed. Restorativni justice: Sbornik
prispévkii a dokumentii. 1. vyd. Praha: Institut pro kriminologii a socialni prevenci, 2003,
s. 13.ISBN 80-7338-021-8.
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trestnych ¢inov, taktiez sa vyuzivali pri mladistvych pachatel'och. Uvede-
né vybory su tvorené malou skupinou obc¢anov pripravenych na takito
funkciu intenzivnou pripravou, ktorf vykonavaji verejné stretnutia tva-
rou v tvar s pachatel'mi, ktorym sud nariadil zucastnit' sa predmetného
procesu. Vybory rozhodnu o sank¢énych opatreniach, sleduju ich dodrzia-
vanie a predkladaji o tom spravy sudu.36

Za zakladny ciel vyborov komunitnej ndpravy mozno oznacit nasle-
dovné:

+ Podporuju ucast obéanov na trestnej justicii a trestani mladistvych
tym, Ze su zapojeni priamo do sidneho procesu;

#+ Poskytuja prileZitost obetiam a ¢lenom komunity, aby kon$truktiv-
nym spdsobom konfrontovali pachatel'ov ohl'adne ich spravania;

#+ Poskytuji prileZitost pachatelom, aby prijali zodpovednost a boli
priamo zodpovedni za $kody, ktoré spdsobili obetiam a komunite; a

+ Vytvarajd zmysluplné, komunitou riadené dosledky trestného a de-
likventného konania, ¢im znizuji nakladnu zavislost na formalnom
sudnom systéme.

Zaver

Cielom predlozenej studie bolo poskytnut stru¢ny pohlad na koncept
restorativnej justicie a niektoré z modelov (programov), ktorymi sa jej
myslienky uplatiiuju v praxi. Tento koncept, hoci pé6vodne chapany pre-
vaZne ako alternativa a protiklad k retributivnej trestnej politike, v su-
Casnosti existuje paralelne popri nej a poskytuje iny pohlad na trestnud
Cinnost' a trestny ¢in, ktory nie je vnimany iba ako poruSenie pravnych
predpisov, ale najma ako socialny konflikt medzi pachatelom a poskode-
nym, odohravajuci sa v ur¢itom socialnom prostredi a ovplyvnujuci vzta-
hy, ktoré v danom prostredi prirodzene existuju. Zapojenie vSetkych sub-
jektov dotknutych trestnym ¢inom do trestného procesu ma prispiet
k naprave naruSenych socidlnych vztahov, a tym sa ma dosiahnut obno-
va naruSenej rovnovahy v spolo¢nosti. Toto je mozné prave prostrednic-
tvom modelov restorativnej justicie, kde v sicasnosti najrozsirenej$imi
su Victim-Offender Mediation (medidcia medzi obetou a pachatel'om,

36 BAZEMORE, G. a M. UMBREIT. A Comparison of Four Restorative Conferencing Models.
In: J. ]J. WILSON, ed. Juvenile Justice Bulletin [online]. Washington, DC: U.S. Department of
Justice, Office of Justice Programs, Office of Juvenile Justice and Delinquency Prevention,
2001, s. 3 [cit. 2015-01-10]. NC] 184738. Dostupné na: https://www.ncjrs.gov/pdffiles1/
0jjdp/184738.pdf.
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mediacia), Family Group Conferencing (konferencie), Circle Sentencing
(sudenie v kruhoch, kruhy) a Community Reparative Boards (vybory
komunitnej nadpravy). Jednotlivé modely sa uplatiiuju v réznych krajinach
v odliSnej miere, v zavislosti od historickych, socialnych a pravnych oso-
bitosti. Vo vSeobecnosti mozno konstatovat, Ze hoci sa restorativna justi-
cia ajej zakladné myslienky neustdle rozsirujd, zhl'adiska pocetnosti
uplatiiovania jednotlivych modelov st stale pomerne okrajové. D6vodom
je najma skutocnost, Ze v porovnani s aktudlne uplatiiovanou retributiv-
nou trestnou politikou ide o novy koncept trestnej filozofie, z ¢oho logic-
ky vyplyva urcita neddévera sudov a prokuratorov pri ich aplikacii, s ¢im
tiez suvisi nedostatocna legislativa v tejto oblasti. TaktieZ povazujeme za
potrebné, aby sa poskytovalo viac informacii o restorativnej justicii ako
takej, ojej ciel'och, vyhodach a filozofii. Aktudlny stav trestnej politiky
a vSeobecna problematika narastu kriminality ukazuje, Ze jej doplnenie
0 nové spdsoby a moznosti ako reagovat na trestnd ¢innost su potrebné
arestorativna justicia svojim odliSnym ndhl'adom na trestnud ¢innost’ moé-
Ze prave toto poskytnut.
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Pravna uprava abortu a neonaticidia
v socialistickom trestnom prave

Legislation of Abortion and Neonaticide
in Socialist Criminal Law

Eva Repkova

Abstract: The socialist law brought into the abortion law in the Czechoslo-
vakia undoubtedly a revolutionary change. Under the influence of the so-
cialist legal system, almost invariable conservative approach of the crimi-
nal law in relation to the abortion operating on the Slovak territory from
the earliest ages, has been gradually transforming and reached a status in
which Slovakia became one of the countries with the most liberal regula-
tion of the abortion law in the world. Given the fact that the development of
the abortion legislation in the RS.F.S.R, since the decriminalization of
abortion by decree in 1920, has not been developing continuously, this
study partially focuses also on the development of the socialist legal posi-
tion on the abortion. Since the adoption of the Law No. 86/1950 Coll. (the
Penal Code, sections 227 - 229), the approach to the crimes of abortion and
neonaticide (killing of newborn by its mother), as typologically female
crimes, has gradually been moderated and punishment for such crimes be-
came less severe. At the same time, abortion terminology has been modified
and there were changes in the approach to offenders. Moreover, more indi-
cations for legal abortion have been allowed. All of the above was supposed
to adapt the criminal law on abortions to a new liberal legal regulation.

Key Words: Socialist Criminal Law; Penal Code No. 86/1950 Coll.; Penal
Code No. 140/1961 Coll.; Abortion; Expulsion of Fetus; Neonaticide; Killing
of Newborn by Its Mother; Legalization; Decriminalization; Indication;
U.S.S.R; RS.F.S.R. (Russian Soviet Federative Socialist Republic); Czechoslo-
vakia.

Abstrakt: Socialistické prdvo prinieslo do prdvnej tipravy abortov v Cesko-
slovensku nepochybne revolucnii zmenu. Takmer nemenny konzervativny
pristup trestného prdva k otdzke abortov od najstarsich cias na tizemi Slo-
venska sa pod vplyvom socialistického prdvneho poriadku transformoval
do stavu, kedy bolo Slovensko zaradené medzi krajiny s najliberdlnejSou
prdvnou tpravou interrupcii na svete. Ked'Ze vyvoj prdvnej tpravy umelych
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potratov v RSFSR od pociatku ich dekriminalizdcie prostrednictvom dekré-
tu z roku 1920 neprebiehal kontinudInym vyvojom, v stidii sa budeme par-
cidlne venovat’ aj samotnému vyvoju pristupu socialistickej prdvnej doktri-
ny k umelym potratom. V rdmci trestnoprdvnej upravy abortu a neonatici-
dia (vrazdy novonarodeného dietata matkou) dochddzalo od prijatia
Trestného zdkona ¢. 86/1950 Zb. k postupnému zmierriovaniu sankcii za
tieto typicky Zenské delikty. Zdroveri doslo k terminologickym zmendm tej-
to trestnej ¢innosti, k modifikdcidm v pdchatelstve, i k rozsireniu indikdcit
legdlneho abortu, ktoré mali prispbsobit’ trestnii tipravu abortov pldnova-
nej liberdlnej interrupénej tprave.

Klticové slova: Socialistické trestné prdvo; Trestny zdkon ¢ 86/1950 Zb.;
Trestny zdkon ¢ 140/1961 Zb.; abort; vyhnanie plodu; neonaticidium;
vrazda novonarodeného dietata matkou; legalizdcia; dekriminalizdcia; in-
dikdcia; ZSSR; RSFSR (Ruskd sovietska federativna socialistickd republika);
Ceskoslovensko.

Vychodiska zavedenia liberalnej socialistickej pravnej upravy
abortov

V obdobi druhej svetovej vojny, ktoré pre dejiny Slovakov fakticky zna-
menalo vznik prvej Slovenskej republiky, bol na nasom Gzemi obnoveny
stav, kedy v sulade s oficidlnou katolickou doktrinou zdkonodarca akcen-
toval potrebu pravnej ochrany mravnych i krestanskych zasad v spoloc-
nosti i v rodinnom Zivote. Obdobie Slovenskej republiky v stlade s Usta-
vou Slovenskej republiky (zakon ¢ 185/1939 Sl.z. Ustavny zakon o Usta-
ve Slovenskej republiky)?! preto so sebou prinieslo aj novu trestnopravnu
upravu osobitnej ochrany plodu, a to konkrétne v zakone ¢. 66/1941 Sl.z.

-

,Manzelstvo, rodina a materstvo st pod zvySenou ochranou pravneho poriadku.” § 86.
Zdkon ¢& 185/1939 Sl.z. Ustavny zdkon o tistave Slovenskej republiky. ,Zakladnym prvkom
spolo¢nosti a §tatu je krestanska rodina. Rodina je najdolezitejsia fyziologicka, hospodar-
ska a mravna jednotka. Clenovia krestanskej rodiny st spojeni neporusitelnymi boZimi
zékonmi. Zdrava krestanska rodina je pevnym fundamentom $tatu. Preto Ustava Sloven-
skej republiky vyslovuje ako hlavnt zdsadu nasho $tatneho Zivota zvySenu ochranu nad
slovenskou rodinou a materstvom. Slovenska vlada, postupne spliujtc tlohy jej zverené
Ustavou, chce navrhom zakona o ochrane plodu dosiahnut’ ozdravenie slovenskej rodiny
a chce dosiahnut zvy$enie populacie slovenského I'udu.“ TVRDY, V. Tesnopiseckd zprdva
0 60. zasadnuti Snemu Slovenskej republiky v Bratislave: Zprdva tstavno-prdvneho a socidl-
neho a zdravotného vyboru oviddnom ndvrhu zdkona o ochrane plodu, jeho vzniku
aozmene §§285, 286 trestného zdkona a §§ 423 azZ 427 vojenského trestného zdkona
[1941-03-29] [online]. 1941 [cit. 2015-02-23]. Dostupné na: http://www.psp.cz/eknih/
1939ssr/stenprot/060schuz/s060001.htm.
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o ochrane plodu, ktory redlne sprisnil trestnost zlo¢inu vyhnania plodu,
a tiez zaviedol trestnost’ vyroby, dovozu, predaja a rozsirovania antikon-
ceptnych prostriedkov.? Tieto konzervativne pravne normy reflektovali
snahu o zabranenie rozSirovania liberalnych komunistickych navrhov
trestného zakona v pravnej uprave umelych potratov, postupne sa obja-
vujticich po vzniku prvej CSR (1921, 1926, 1937). Hned' v ivode rozobe-
rania matérie Trestného zakona z roku 1950 chceme poukazat na fakt, Ze
o vplyve krestanskych moralnych zdsad na pravnu tUpravu umelych po-
tratov v obdobi socializmu nemozno vobec hovorit, kedZe cirkev nemala
na pravny poriadok ani hodnotovy systém vtedajSieho prava Ziaden do-
sah. Tento fakt zapriCinil silne negativny a represivny pristup socialistic-
kej garnittiry ku katolickej cirkvi.3 Ceskoslovenska pravna tprava potra-
tov sa v socialistickej ére vyvija oddelene a sekularizovane, nehl'adiac na
povodne krestanskd hodnotovi orienticiu nasej spolo¢nosti.

Trestny zadkon z roku 1950 je vébec prvym konkrétnym pravnym vy-
jadrenim socialistického pristupu k legislativnej Gprave potratov na na-
Som Uzemi. Aj ked umelé potraty do tohto obdobia neboli liberalizované,
hlavnymi propagatormi liberalnej pro-potratovej tipravy v Ceskosloven-
sku boli vzdy prave predstavitelia komunistickej strany. Z tohto dévodu
poukazujeme aj na vyvoj pravnej upravy umelych potratov v RSFSR
(Ruska sovietska federativna socialisticka republika 1917 - 1936), ktory
predchadzal naSmu zakonu a z vel'kej casti ovplyvnil aj novovzniknuté
liberalne interrup¢né zakony. Takisto hlasy po liberalizacii potratov sil-
neli a slabli priamo Umerne s vyvojom pravnej upravy v RSFSR, o com
sved¢i aj argumentacia komunistickych poslancov pri rokovani o legali-
zacii umelych potratov eSte vroku 1930.4# Vyvoj interruptnej Upravy

[N}

Pozri TAKAC, M. a P. ZATURECKY. Ceskoslovenské trestné hmotné prdvo platné na Sloven-
sku. 1. vyd. Bratislava: Pravnicka jednota, 1948. 552 s. Pozri aj KUHN, Z. Ochrana lidského
plodu v trestnim prdvu. 1. vyd. Praha: Institut pro dals$i vzdélavani soudci a statnich za-
stupcti, 1998, s. 16. ISBN 80-238-3605-6.

Predstavitelia $tatnej moci v CSR pokladali uZ na prelome rokov 1952 - 1953 problemati-
ku cirkvi z mocensko-politického hl'adiska v podstate za vyrieSenu a boli presvedceni, ze
nebezpecenstvo pre rezim z tejto strany nehrozi. VSetky cirkvi, vratane rimskokatolickej,
boli ochromené a zdecimované, podriadené $tatnej moci, zbavené skolstva, tlace a obme-
dzené vo vykonavani nabozenskych obradov. Rozhodujticou orientaciou Statnej moci sa
stal boj s nabozenskymi prezitkami, t.j. zapas o veriacich, hoci mocensky a administrativ-
ny tlak na cirkvi vébec neprestaval. Pozri PESEK, J. Stat a rimskokatolicka cirkev na Slo-
vensku v obdobi prvej krizy totalitného rezimu (1953 - 1957). Historicky casopis. 1999,
roc.47,¢.1,s.70. ISSN 0018-2575.

,Trestny ¢in vyhnania plodu odstranil doposial len jediny $tat, sovietske Rusko. Tam méa
Zena robotnika moznost, aby si dala chirurgickou cestou v sanatériu odstranit’ plod od-
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v sovietskom Rusku vSak nenaznacoval takil spokojnost ruskej vlady
s liberdlnou Upravou potratov z roku 1920, aku hlasali nasi socialistick{
poslanci pri snahe o presadenie zruSenia trestnej dpravy vyhnania plodu
a o prijatie interrup¢ného zakona. Na tento nesulad poziadaviek socialis-
tickych poslancov s existujlicou pravnou upravou potratov v RSFSR pou-
kazoval uz vroku 1937 poslanec Josef Karas (Cs. str. lidova): ,Prevzali
sme tento vyndlez a zaviedli ho do svojho prdva od bolSevického Ruska.
V Rusku uZ ddvno opustili tiito metddu, ale u nds trvd doposial.">

V novembri 1920 RSFSR teda ako prva krajina na svete nariadenim
I'udového komisariatu zdravotnictva a 'udového komisariatu spravodli-
vosti RSFSR legalizovala arteficialne potraty.6 Toto rozhodnutie bolo za-
loZené na predpoklade, Ze posilnenie socialistického systému, zlepSenie
zivotnej Urovne, socialisticka kultirna revoldcia a protipotratova kam-

bornou rukou, takze neutrpi ziadnu skodu. A v Ziadnej zemi Zenskych ochoreni neubtda
tak, ako prave v sovietskom Rusku, ¢o dokazuju Statistiky. Ale u nds Zenskych ochoreni
pribuda, prave kvoli zmienenému trestnému ¢inu, ked'Ze Zeny musia chodit k pérodnym
babam, lebo nemdzu platit' lekara, a tak su vystavené vnutornym ochoreniam. Preto Zia-
dame odstranenie paragrafu o vyhnani plodu, aj keby sa tym znizil pocet poérodov.” PILZ,
J. [KSC]. Stenoprotokol ze schiize & 28 [1930-04-03] [online]. 1930 [cit. 2015-02-23]. Do-
stupné na: http://www.nrsr.sk/dl/Browser/Document?documentld=41260. ,Uvediem
konkrétne pripady, kedy Zeny - matky priviedli sa do hrobu prave nasledkom paragrafu
o vyhnani plodu. Napriklad Zena banika, ktora si dala spravit' potrat osemnéastkrat, zo-
mrela na nasledky neodborného zakroku. Dalej, tuberkulézna Zena banika si dala spravit
potrat jedenastkrat a zomrela na otravu krvi a ochrnutie nervov. Preto my staviame pred
proletarske Zeny heslo: ,Prec¢ s potratovym paragrafom, prec s tymto zlo¢innym paragra-
fom, ktory nuti proletarsku Zenu, aby rodila novych otrokov!“ Ze tento zakrok, ktory je
urobeny lekdrmi-odbornikmi, nie je $kodlivy, to ukazuje najlepsie prax sovietskeho Rus-
ka, jediného $tatu na svete, ktory dal Zenam Uplnu vol'nost rozhodovat v otdzke vyhnania
plodu. Vysledok tohto nariadenia v sovietskom Rusku je ten, Ze v kapitalistickych Statoch
rok ¢o rok porodov ubtda, kdeZto v sovietskom Rusku nielenzZe pérodov neubtida, ale aj
prirastok pérodov je v poslednych rokoch 3 mil. roéne.” HODINOVA, A. [KSC]. Stenoproto-
kol ze schiize ¢ 45 [1930-05-02] [online]. 1930 [cit. 2015-02-23]. Dostupné na: http://
www.psp.cz/eknih/1929ns/ps/stenprot/045schuz/s045005.htm.

KARAS, J. [CSSL]. Stenoprotokol ze schiize ¢ 62 [1937-03-03] [online]. 1937 [cit. 2015-02-
23]. Dostupné na: https://www.nrsr.sk/dl/Browser/Document?documentld=46497.
Porovnaj SOLOMON, S. G. The Demographic Argument in Soviet Debates over the Legali-
zation of Abortion in 1920’s. Cahiers du monde russe et soviétique. 1992, vol. 33, n° 1,
s. 59-60. ISSN 0008-0160. Medzi zdravotné indikacie potratu patrili: zdravotné dévody na
strane Zeny, eugenické dévody (potencidlne tazké dedi¢né choroby). Ak bol potrat vyko-
nany v prvych 6 mesiacoch tehotenstva, ked’ plod eSte nebol schopny samostatného Zzivo-
ta, ide o zniCenie plodu podla ¢l. 140 TZ, ak po tomto case, zlocin bol kvalifikovany ako
vrazda v zmysle &l. 136 TZ. NIKSOVA, G. Nedovolené prerusenie tehotenstva v Ceskosloven-
skom trestnom prdve. 1. vyd. Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1971,
s. 56.
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paii bude postupne viest k zniZeniu poctu umelych potratov, aj napriek
ich legalizacii. Zaroven malo ist o zakotvenie elementarneho prava oby-
vateliek socialistického Ruska.” Umely potrat mal byt vykonavany bez-
platne v sovietskych nemocniciach, kde mala byt podl'a nariadenia zaru-
Cena jeho maximalna ,neSkodnost“. Nikto iny okrem lekara nebol oprav-
neny potrat vykonat, pricom porodna asistentka alebo babica, odstidena
za vykonanie trestného €inu nedovoleného potratu, mala byt zbavena
prava vykonavat zdravotnicku prax. Lekar, ktory uskutocnil umely potrat
sukromne zo ziskuchtivosti, mal byt tieZ trestne zodpovedny. V trestnom
prave RSFSR sa prerusenie tehotenstva delilo na dve etapy - do Siestich
mesiacov od pocatia a na Stadium po Siestich mesiacoch, kedy sa predpo-
kladalo, Ze plod je schopny samostatne prezit mimo tela matky. V prvom
pripade by islo pri usmrteni plodu o umely potrat, vdruhom pripade by
sa ¢in posudzoval uz ako vraZzda,® a to aj napriek tomu, Ze plod eSte nebol
narodeny. Uvedena diStinkcia poukazovala na skuto¢nost, Ze potrat Zivo-
taschopného plodu nie je moralne ospravedlnitelnym ¢inom, ked'Ze dieta
uz nie je do takej miery zavislé od tela matky ako dieta pred tymto obdo-
bim (Zivotaschopny plod bol v tomto zmysle povazZovany za samostatnu
bytost, aj ked realne nedoslo k jeho oddeleniu od tela matky), a preto ho
nemoZzno povazovat za objekt, o ktorého Zivote moéZe matka rozhodovat.
Pri¢iny vedtce vladnu garnitiru RSFSR k legalizacii umelych potratov su
pomerne jednoducho vysvetlitelné. Bezpochyby tu neslo len o snahu
o ochranu Zien pred nelegalnymi aborénymi zakrokmi, ako argumentoval
zakonodarca. Primarnym bol pravdepodobne zaujem marxistickej a ate-
istickej ideoldgie zahrnut do trhu prace vsetkych, ktori boli schopni pra-
covat.? V suvislosti s rozvojom socialistického zriadenia mali Zeny Ucast
na produktivite prace, na socidlnom a politickom zivote, s ¢im vyznamne
suviselo aj pravo Zien na potrat. Neobmedzenost abortov iba ul'ahc¢ovala
rychly progres k tomuto ciel'u, ked'Ze milidny Zien sa tym podarilo zacle-
nit do prace na plny avazok. Potraty, ktoré sa vSak zacali masovo vyko-
navat, sposobili rychle zniZenie demografickej krivky, ¢o viedlo Stalina
najskor k sprisneniu pravnej dpravy potratov v roku 1935, kedy sa za in-

)

SAKEVICH, V. I. a B. P. DENISOV. Birth Control in Russia: Overcoming the State System Re-
sistance. 1t ed. Moscow: National Research University, Higher School of Economics, 2014,
s. 6. Working Paper, no. WP BRP 42/S0C/2014.

NIKSOVA, G. Nedovolené prerusenie tehotenstva v Ceskoslovenskom trestnom prdve. 1. vyd.
Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1971, s. 55.

FLOOD, P.]. Life after Communism: Democracy and Abortion in Eastern Europe and Rus-
sia. In: J. W. KOTERSK], ed. Life and Learning X. 1st ed. Washington, D.C.: Georgetown Uni-
versity, University Faculty for Life, 2002, s. 179. ISSN 1097-0878.
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dikaciu prerusenia tehotenstva uznavali len zdravotné dovody.!? Poruse-
nie Gpravy sa trestalo vel'mi mierne - verejnym pokarhanim a pri recidi-
ve pokutou 300 rubl'ov.!! Neskér Stalin vydal nariadenie Ustredného vy-
konného vyboru a Rady I'udovych komisarov z 27.jina 1936 ,0 zakaze
potratov, o zvySeni materialnej pomoci matkam, o zavedeni Statnej pod-
pory mnohodetnym rodinam, o rozsireni siete porodnic, detskych jasli
a materskych 8kol, o sprisneni trestov za neplatenie alimentov a o nie-
ktorych zmenéach v rozvodovom zdkonodarstve“,12 ¢im sa presadil v ZSSR
uplny zdkaz potratov, ktory trval az do 23.11. 1955, kedy bolo umelé
prerusenie tehotenstva opatovne povolené. Zakonodarcu k tomu viedla
snaha o zabranenie ilegalnym potratom, ktoré v obdobi zakazu umelych
potratov nezanikli, a podl'a odhadov doslo kich zvySeniu. Po prijati libe-
ralnej upravy vroku 1955 doslo k naslednému markantnému zvysSeniu
abortov v ZSSR. V rozmedzi rokov 1958 - 1959 pripadali na jednu Zenu
v reprodukénom veku aZ Styri umelé potraty,!? z coho usudzujeme, Ze li-
beralizacia normativnej dpravy v ZSSR neviedla k Zelanym vysledkom.

Slova Viktoryovej z roku 1952 demonstrujui absolitnu rozpoltenost,
dokonca az schizofrenickost postoja socialistickej pravnej vedy k otazke
umelych potratov: ,Ndsilné, resp. umelé prerusenie tehotenstva, navddza-

10 NikSova uvadza, ze dovodom restrikcie umelych potratov bol, naopak, rast hmotnej a kul-
tirnej irovne, ako aj snaha posilnit rodinu a ochratiovat zdravie Zien. NIKSOVA, G. Nedo-
volené prerusenie tehotenstva v ceskoslovenskom trestnom prdve. 1. vyd. Bratislava: Vyda-
vatel'stvo Slovenskej akadémie vied, 1971, s. 55.

11 STASTNA, V. [KSC]. Stenoprotokol ze schiize & 23: Spoloénd zprdva vyboru zdravotného
a vyboru ustavno-prdvneho kvlddnemu ndvrhu zdkona o umelom preruSeni tehotenstva
(tla¢ 203) [1957-12-19] [online]. 1957 [cit. 2015-02-23]. Dostupné na: http://www.nrsr.
sk/dl/Browser/Document?documentld=53176.

12 VIKTORYOVA, N. Sovietske rodinné pravo a starostlivost sovietskeho $tatu o matku, dieta
arodinu. Prdvny obzor. 1952, ro¢. 35, ¢. 1, s. 140. ISSN 0032-6984. Pre porovnanie uva-
dzame vysvetlenie pric¢in zdkazu potratov slovami socialistickej pravnej vedy v tomto ob-
dobi: ,Rast hmotnej a kultiirnej tirovne, ako aj snaha posilnit’ rodinu a ochrariovat’ zdravie
Zien mali potom neskor vplyv na zmenu zdkonnej tipravy v ZSSR tak, Ze v zdkone z 27. 06.
1936 bolo umelé prerusenie tehotenstva upravené ¢ldnkom 140 zdkona RSFSR.” Pozri NIK-
SOVA, G. Nedovolené prerusenie tehotenstva v Ceskoslovenskom trestnom prdve. 1. vyd. Bra-
tislava: Vydavatel'stvo Slovenskej akadémie vied, 1971, s. 20.

13 MEISEL, J. H. aE. S. KOZERA, eds. Materials for the Study of the Soviet System: State and
Party Constitutions, Laws, Decrees, Decisions and Official Statements of the Leaders in
Translation. 2 rev. and enl. ed. Ann Arbor, MI: G. Wahr, 1953. 613 s. Pozri tieZ SAKE-
VICH, V. I. aB. P. DENISOV. Birth Control in Russia: Overcoming the State System Re-
sistance. 15t ed. Moscow: National Research University, Higher School of Economics, 2014,
s. 13. Working Paper, no. WP BRP 42/S0C/2014.
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nie k nemu a jeho ekonomické korene boli ako socidlne zlo v Sovietskom
zvdze znicené a so zni¢enim burZodzneho poriadku sa prisne trestd. 1

Trestny zakon ¢. 86/1950 Zb.

Na Slovensku bola matéria umelych potratov poslednykrat rieSena len na
trestnopravnej Urovni prostrednictvom trestného zakona ¢. 86/1950 Zb.
s u¢innostou od 1. augusta 1950. Tento zakon zrusil vo svojich zaverec-
nych ustanoveniach (konkrétne v § 311) dovtedy platné trestné zakony.
Doslo k derogacii pre nas relevantného zak. ¢l. V/1878 ,Trestny zakonnik
o zlocinoch a prec¢inoch“ a Zakona ¢. 66/1941 Sl.z. o ochrane plodu, jeho
vzniku a zmene §§ 285 a 286 trestného zakona (zak. ¢l. V/1878). Zasad-
nou zmenou nového zdkona bolo ,inovované“ materidlne chapanie trest-
ného ¢inu. UZ nebolo postaCujicim naplnenie len formdlnych znakov
skutkovej podstaty niektorého z trestnych €inov, ale muselo ist zaroveni
o ¢in nebezpecny pre spolo¢nost (toto chapanie bolo priznacné pre vset-
ky delikty pred zavedenim trestnych zakonov v 19. a 20. storoci, tzn. de-
likt ako hriesne konanie; konanie nebezpectné pre spolo¢nost).15 Neexis-
tencia podmienky nebezpecenstva konania pre spolo¢nost znamenala, Ze
skutkova podstata trestného ¢inu nebola danj, a preto bol sudca povinny
vyniest oslobodzujuci rozsudok, kedZe takéto konanie nemohlo byt
trestnym Cinom.'® Usmrtenie I'udského plodu vsak nadalej ostalo kona-
nim nebezpecnym pre spolo¢nost z dovodu, Ze okrem individualneho ob-
jektu trestného cinu (konkrétny vznikajuci Zivot) sa nan vztahoval aj
vSeobecny objekt, t.j. zdujem pracujiceho 'udu na populacii. Z uvedeného
dovodu mal byt Cin trestny aj v pripade, ak pachatelia spachali ¢in pod
mylnou domnienkou, Ze Zena je tehotnd. Potencidlna $kodlivost ¢inu pre
spolo¢nost mala mat teda vacsiu vahu ako skutoc¢nost, ¢i doslo ku kon-
krétnemu poskodeniu individualneho objektu.l” Skutok mal byt trestny
aj v pripade nedostatku objektu trestného ¢inu usmrtenia I'udského plo-

14 VIKTORYOVA, N. Sovietske rodinné pravo a starostlivost sovietskeho $tatu o matku, dieta
arodinu. Prdvny obzor. 1952, ro¢. 35, €. 1,s. 121. ISSN 0032-6984.

15VOJACEK, L., J. KOLARIK a T. GABRIS. Ceskoslovenské prdvne dejiny (1918 - 1992): Text
a pramene. 1. vyd. Bratislava; Zilina: Paneurdpska $kola prava; Eurokddex, 2011, s. 184.
ISBN 978-80-89447-42-8. Pozri tiez CISAROVA, D. Trestni pravo a trestni rizeni na uzemi
nyn&j$i Ceské republiky v letech 1945 - 1989. In: L. SOUKUP, ed. Pfispévky k vyvoji prdv-
niho Fddu v Ceskoslovensku 1945 - 1990. 1. vyd. Praha: Karolinum, 2002, s. 212. ISBN 80-
246-0217-2.

16 POLACEK, F. Objektivna stranka skutkovej podstaty trestného &inu. Prdvnické Stidie.
1955, ro¢. 3,s. 167. ISSN 0551-9039.

17 Statilo, Ze sa mylne pokusili zattodit' na verejny zaujem $tatu na populacii. POLACEK, F.
K otazke tzv. nespdsobilého pokusu. Prdvny obzor. 1956, ro€. 39, s. 53. ISSN 0032-6984.
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du (Zena nebola tehotnd, ked’ sa pachatel’ pokusil usmrtit jej plod). Pri
neexistencii takéhoto objektu trestného ¢inu (plodu) sa sudca mal zame-
rat’ len na subjektivnu stranku trestného ¢inu - zavinenie.!® Preto aj pri
nesposobilom pokuse o trestny ¢in tu bol imysel usmrtit plod, ¢o bolo
dostatoénym zakladom pre konstatovanie Skodlivosti ¢inu pre spoloc-
nost, za ¢o mal pachatel znasat sank¢ny nasledok (pozn. autora: pokus
na nespdsobilom predmete titoku méze byt z identickych dévodov trest-
nym aj podl'a sicCasnej tedrie trestného prava).

Ustanovenia nového trestného zdkona, zaradené v Siestej hlave, kon-
krétne §§ 217 a 218, obsahovali skutkové podstaty vrazdy novonarode-
ného dietata matkou a usmrtenie I'udského plodu. Vrazda novonarode-
ného diet'ata matkou uz nezohl'adnovala skutoc¢nost, ¢i dieta bolo zrode-
né mimo manzelstva, ako to rieSil predchadzajici Csemegiho trestny za-
konnik. Socidlne pomery novovznikajiceho socialistického zriadenia
predpokladali kvalitnd Zivotnu uroveil pre vSetkych, bez ohl'adu na ich
status, ¢o bolo zakladnou myslienkou vsetkych socialistickych zakonni-
kov. Trestom za vrazdu novorodenca matkou bolo odnatie slobody na
pat az desat rokov.!° Z tohto obdobia pochadza aj vyznamny rozsudok,
na zaklade ktorého by aj pri vopred naplanovanom ¢ine vrazdy svojho
novonarodeného dietata ¢in matky spadal pod ustanovenie § 217 TZ.20
Skutok nemohol byt posudzovany podl'a ustanovenia o ukladnej vrazde,
aj napriek existencii vopred uvazenej pohnttky.

Zakon zmenil nazov trestného Cinu abortu z pévodného vyhnania
plodu na trestny ¢in usmrtenia l'udského plodu. Uvedené spojenie vsSak
vtomto zdkone nebolo konzistentnym, vzhladom ktomu, Ze vSetky
ostatné trestné ¢iny smerujice imyselne proti Zivotu iného v zmysle za-
kona z roku 1950 (vraZda, vrazda novonarodeného dietata matkou) na

18 Pozri tiez HATALA, V. Pokus a skutkova podstata trestného ¢inu. Prdvnické stidie. 1957,
ro¢. 5,s.514. ISSN 0551-9039.

19 Novy Trestny zakon vo vSeobecnom ustanoveni § 21 pism. b) kvalifikoval za pol'ah¢ujiicu
okolnost, Ze trestny ¢in bol spachany v silnom rozruseni. Osobitne sa tak uznavalo rozru-
Senie matky spdsobené porodom, ako mimoriadny dusevny stav, za dovod miernejSej
trestnosti v § 217 TZ. o vrazde novonarodeného dietata matkou, na rozdiel od vrazdy za
inych okolnosti (porovnaj § 284 TZ z roku 1878). Pozri UDVARDY, L. Zavinenie v novom
Trestnom zékone. Prdvny obzor. 1951, ro€. 34, ¢. 1, s. 342. ISSN 0032-6984.

20 Porovnaj ,Skutocnost, Ze tehotna Zena prijala uz pred porodom timysel zbavit sa vrazdou
svojho novonarodeného dietata, ktoré potom pri pérode alebo hned po niom tmyselne
alebo v rozruseni spdsobenom pdérodom, usmrti, nevylucuje, aby bol ¢in posudzovany ako
trestny ¢in vrazdy novonarodeného dietata matkou podla § 217 zakona ¢. 86/1950 Sb.”
Rozhodnutie Krajského stidu v Brne sp. zn. R 89/1953-1. [1953-03-03].
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vyjadrenie subjektivnej stranky trestného ¢inu (zavinenia) pouzivali spo-
jenie ,kto umyselne usmrti...“. Hoci to isté spojenie bolo pouzité aj pri
trestnom cine abortu, tento trestny ¢in nebol oznaceny ako vraZda l'ud-
ského plodu, aj ked jednoznacne iSlo o imyselné usmrtenie, ako pri
ostatnych zlo¢inoch proti Zivotu. Konzistentnej$im by preto bolo oznace-
nie trestného ¢inu namiesto ,usmrtenie 'udského plodu“ prave ,vrazda
l'udského plodu“. PouZivanie nekonzistentnej terminolégie mozno vy-
svetlit prave snahou zakonodarcu terminologicky naznacit nerovnocen-
nost nenarodeného Zivota so Zivotom uZ narodenym.

Podstatnou zmenou v pripade usmrtenia l'udského plodu bolo
zmiernenie sankcie pre tehotnu Zenu, ktora svoje nenarodené dieta umy-
selne usmrtila alebo o to iného poziadala, ¢i mu to dovolila, a to konkrét-
ne trestom odilatia slobody najviac na jeden rok,2! ¢im sledujeme priklon
k zmierfiovaniu trestného postihovania samotnej matky. Ina osoba, ktora
potrat vykonala so stthlasom tehotnej Zeny, bola potrestana odiiatim slo-
body na jeden az pat rokov. Medzi kvalifikované skutkové podstaty zlo-
¢inu usmrtenia l'udského plodu patrili ubliZenie na zdravi alebo spéso-
benie smrti tehotnej Zene a motiv ziskuchtivosti. Usmrtenie cudzieho
plodu (bez stihlasu tehotnej Zeny) bolo zakotvené v ustanoveni § 220 ako
ubliZenie na zdravi, za ktoré hrozil trest odiiatia slobody na tri azZ desat
rokov. Rovnaky ¢in spachany tehotnou Zenou znedbanlivosti nebol
trestnym, ak vsak islo o tretiu osobu, tato bola potrestana podl'a ustano-
venia § 222, teda za ubliZenie na zdravi z nedbanlivosti na trest odnatia
slobody od troch mesiacov do dvoch rokov.

Vitazstvo liberalneho smeru v pravnej Uprave abortov predstavuje
nepochybne ustanovenie § 218 ods. 4, ktoré pojedndvalo o oprdvnent lekd-
ra so suhlasom tehotnej Zeny v zdravotnom tstave umelo prerusit jej teho-
tenstvo zo zdravotnych a eugenickych dévodov.2? Aj napriek existencii ur-
Citych moznosti uskuto¢nenia umelého potratu uz v predchadzajiicom
obdobi, tieto sa vyskytovali len na drovni sidnych rozsudkov.23 Osnovy
trestného zakona, vzniknuté za prvej CSR, boli tiez len akymsi prvotnym
liberdlnym historickym impulzom. AZ ustanovenie § 218 ods. 4 prinieslo
po prvykrat v histérii na izemi Slovenska legalizaciu umelych potratov

21 Obdobna sankcia za porusenie podmienok umelého ukoncenia tehotenstva je zakotvena
aj v modernom rakiskom a nemeckom trestnom zakone.

2274kon & 86/1950 Sb. Trestny zakon. In: Shirka zdkonii republiky Ceskoslovenské. 1950,
¢astka 39.

23 KUHN, Z. Ochrana lidského plodu v trestnim prdvu. 1. vyd. Praha: Institut pro dalsi vzdéla-
vani soudci a statnich zastupcg, 1998, s. 16. ISBN 80-238-3605-6.
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za splnenia prislusnych zakonnych podmienok. MoZno ho preto oznacit
za pociatok novodobej interrupcnej prdvnej tipravy. Pre samotny aborény
zakrok sa vyzadovalo, aby iny uradne povereny lekar ako ten, ktory mal
abor¢ny zakrok vykonat, potvrdil, Ze donosenie plodu alebo pérod by
vazne ohrozili zZivot tehotnej Zeny, alebo jej zapricinili trvald poruchu
zdravia, pripadne, Ze niektory z jej rodicov trpi tazkou dedi¢nou choro-
bou. Zakon ¢.86/1950 Zb. Trestny zakon ustanovenim, ktorym umoznil
lekarovi z eugenickych a zdravotnych dévodov ukoncit tehotenstvo Zeny,
vlastne zakotvil okolnost vylucujicu protipravnost, a to konkrétne vy-
kon prav a povinnosti, ktoré vyplyvali zo vSeobecne zavazného pravneho
predpisu. Uprava socialistického trestného zikona najskor, nekriticky
zhodnotiac svoj potencial, neratala s moznostou abortu zo socialnych
dovodov. Komunisticki poslanci totiz v stlade so socialistickou utopistic-
kou ideolégiou predpokladali skory prudky rast Zivotnej tirovne po roku
1948, na platforme ktorej Zeny nebudi mat doévod Ziadat o potrat pre
socialne ¢i ekonomické problémy.2* Nepouciac sa z predchadzajiiceho
vyvoja v RSFSR vacsina krajin sovietskeho bloku viac ¢i menej kopirovala
pravnu dpravu umelych potratov platni v sovietskom Rusku (Pol'sko,
Mad’arsko, Bulharsko, atd’.).25

Abor¢né indikacie (zdravotné aeugenické) vzmysle ustanovenia
§ 218 ods. 4 vSak mohli eSte rozsirit ustanovenia o krajnej niidzi.2¢ Socia-
listicky zakonodarca sa s problematikou krajnej nidze vyrovnal diskuta-
bilnym spésobom (§ 9 TZ). Tato uz nemala vychadzat zo zasady propor-
cionality, ale zo zasady rovnocennosti Zivota vSetkych l'udi (bez ohl'adu
na ich schopnosti, silu, zdravie, vek a podobne). Pri konani v krajnej nu-
dzi z dovodu zasady rovnocennosti nebolo moZné obetovat cudzi Zivot
na zachranu vlastného, pretoZe to nebolo v silade so ,vSeobecnou mo-
ralkou socialistickej spolocnosti“. Vyvstal tu v§ak problém, ako kvalifiko-
vat prave ustanovenie § 218 ods. 4, povol'ujice umely potrat zo zdravot-
nych a eugenickych dévodov, na zaklade ktorého sa matka a jej nenaro-
dené dieta dostali na droven spolo¢nej krajnej nidze. Podl'a slov zakono-
darcu ustanovenie povolujice abort nebolo mozné povaZzovat za vynim-

24 Pozri aj JERIE, ]. a L. HNATEK. Boj proti potratim a antikoncepce. 1.vyd. Praha: Statn{
zdravotnické nakladatelstvi, 1955, s. 4.

25 STASTNA, V. [KSC]. Stenoprotokol ze schiize & 23: Spoloénd zprdva vyboru zdravotného
a vyboru ustavno-prdvneho kvlddnemu ndvrhu zdkona o umelom preruSeni tehotenstva
(tla¢ 203) [1957-12-19] [online]. 1957 [cit. 2015-02-23]. Dostupné na: http://www.nrsr.
sk/dl/Browser/Document?documentld=53176.

26 NIKSOVA, G. Nedovolené prerusenie tehotenstva v éeskoslovenskom trestnom prdve. 1. vyd.
Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1971, s. 84.

STUDIES 225



2015, ro¢nik III., ¢islo 1, s. 216-235
SO AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

‘ I SOCIETAS ET IURISPRUDENTIA
CIETAS

ku zo zasady rovnocennosti, ale podl'a vtedajsej pravnej vedy sa mala je-
dine na tento konkrétny pripad aplikovat zdsada proporcionality, kedZe
hodnotu Zivota matky nebolo mozné zrovnopravnit s hodnotu Zivota ne-
narodeného plodu. Ak by zakonodarca povolil potraty len zo zdravotnych
dovodov, aplikacia akéhosi ,0sobitného pripadu s pouzitim proporciona-
lity” by bola argumentacne akceptovatel'na. Pri aborte z dévodu mozného
zdravotného postihnutia plodu (zdkonna eugenicka indikacia) vsak ne-
dochadzalo ku kolizii dvoch ,takmer” rovnocennych hodnot - Zivota
matky a Zivota dietata. ISlo o pripad, kedy stali vedl'a seba hodnota Zivo-
ta I'udského plodu a hodnota zaujmu spoloc¢nosti na zdravej populacii,
kde sa nam pri pouziti krajnej nidze privilegovanie celospolocenske;j
hodnoty oproti zivotu jednotlivca javi ako neadekvatne. Pre indikacie
umelého potratu sa nevyzadovalo, aby nebezpecenstvo hrozilo bezpros-
tredne, stacilo, Ze hrozilo v buddcnosti. Ako odévodnenie Luby uvadza:
.Je samozrejmé, Ze to, ¢o je uZ dané, musi sa chrdnit’ v pripade kolizie na
ujmu toho, ¢o len vznikd a o com nie je isté ani ¢i len vznikne.”?” Uvedena
argumentdacia sa celkom zhoduje s modernym pro-potratovym pravnym
pristupom, ktory Zivotom nazyva az to, ¢o ,je uz dané®, ¢im chce vlastne
naznacit, Ze zivot je dany az momentom jeho narodenia. Faktom vsak
ostava, Ze otdzka vzniku Zivota sa u mnohych nazorovych skupin pod-
statne 1i8i, a preto nemozno s jednoznacnostou, s akou sa vyjadril k tejto
problematike autor myslienky, tvrdit, Ze celé tehotenstvo moZno pova-
Zovat za ,vznik Zivota“. Samotny pojem ,vznik“ predstavuje zaciatok exis-
tencie, urcity bod, ktory je nutné stanovit konkrétnym momentom,
v opac¢nom pripade je nutné pouzit pojem ,vyvoj“. Povedat vsak, ze vyvoj
¢loveka konc¢i napriklad jeho narodenim, by bolo obdobne neprimeranou
a neudrzatel'nou uvahou, kedZe urcita forma vyvoja je typicka pre kazdé
Stadium Zivota Cloveka. Dany argument, z ktorého ma jasne vyplynut
vysSia hodnota Zivota matky pred Zivotom nenarodeného dietata, z tych-
to doévodov pdsobi znacne Ucelovo a rozporuplne. Tato, povedzme filozo-
ficka i eticka otazka by sa dala vyriesit aj celkom odliSnym sposobom.
Zivot, ak by sa na tom spolo¢nost’ zhodla, by mohol byt dany napriklad
v okamihu pocatia, v okamihu schopnosti plodu preZit aj mimo tela mat-
ky, ¢i v niektorom okamihu po jeho narodeni/v detstve - teda po ukon-
¢enf jeho zavislosti od starostlivosti jeho matky. Dékazom nejednotného
pohl'adu na otdzku vzniku Zivota je aj rdéznorodost stanovenia ¢asovej
hranice, do ktorej Zena moze zakonne podstipit umely potrat, v prav-

27 LUBY, S. Spdsobenie $kody v krajnej nudzi. Prdvnické Stidie. 1954, ro¢. 2, s.110. ISSN
0551-9039.
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nych dpravach umelych potratov i v ndbozZenskych pristupoch k abortom
po celom svete (desat tyzdnov, dvanast tyzdiiov, Sestnast tyzdiov, do
narodenia a podobne).

Pravna uprava umelych potratov podla trestného zakona zroku
1950 sa nevzila celkom do spoloCenského pouzivania, a preto potraty
dovolené na zaklade tohto zadkona boli skor vynimo¢nym javom.28 Dévo-
dom mala byt neinformovanost o obsahu tohto zdkona, kedZe vykonava-
cie nariadenie bolo doverné, ¢im sa podmienky vykonu tohto ustanove-
nia javili mnohym lekarom ako nejasné.2?

Zaroven po Stalinovej smrti doslo vroku 1955 vynosom prezidia
Najvyssieho Sovietu z 23. 11. 1955 v ZSSR k zmene pravnej Gpravy ume-
lych potratov zavedenim opédtovného prava Zien rozhodnut o svojom te-
hotenstve zo vSetkych poévodne stanovenych interrup¢nych indikacii do
dvanastich tyZzdiiov od pocatia. Casova limitacia dvanastich tyZdiiov sa
nevztahovala na pripady ohrozenia Zivota alebo zdravia tehotnej Zeny
a slobodné rozhodovanie tehotnych Zien o Zivote svojho nenarodeného
dietata bolo obmedzené len moznostou interrupénych komisii potrat
nepovolit.30 V trestnom zakone RSFSR bola zakotvena absolutna beztres-
tnost’ Zeny za umelé preruSenie tehotenstva. Nadvazujic na postupny
navrat sovietskeho Ruska k liberalnej interrupcnej tprave, nasi komunis-
ticki poslanci zacali zhodne rokovat’ o opatovnom rieSeni pravnej Gpravy
potratov v tom zmysle, aby tehotna Zena a lekar, ktory dodrzi ustanove-
nia zakona, boli vynati spod trestnej zodpovednosti za usmrtenie l'ud-
ského plodu,3! ¢o dalo zaklad prvej mimo-trestnej liberdlnej pravnej
Uprave abortov na Slovensku.

28 NIKSOVA, G. Nedovolené prerusenie tehotenstva v Ceskoslovenskom trestnom prdve. 1. vyd.
Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1971, s. 85.

29 KUHN, Z. Ochrana lidského plodu v trestnim prdvu. 1. vyd. Praha: Institut pro dal$i vzdéla-
vani soudci a statnich zastupci, 1998, s. 17. ISBN 80-238-3605-6.

30 Pozri tiez NIKSOVA, G. Nedovolené prerusenie tehotenstva v Ceskoslovenskom trestnom
prdve. 1. vyd. Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1971, s. 56.

31 0 opravnenosti umelého potratu, najma pokial sa tyka trestnosti tehotnej Zeny a zakrok
robiaceho lekdra-odbornika so stihlasom doty¢nej Zeny, bolo uz mnoho debat a diskusii.
Na jednej strane iste treba vziat do Gvahy namietky odbornikov, Ze zakrok odnatia I'ud-
ského plodu je nebezpeény a mdze ohrozit zdravie Zeny, Ze uvol'nenie tychto zakrokov
nesie so sebou iurcité doésledky mravné a moralne, ale to vSetko nesmie zakryt velmi
vazne nasledky, ktoré nesie so sebou trestnost’ tohto konania. Ustavnopravny vybor vzal
tiez v ivahu, Ze v Sovietskom zvize a v rade l'udovodemokratickych Statov bola trestnost
vyhnania I'udského plodu usmernena, Ze bolo vyzdvihnuté reSpektovanie vole tehotnej
Zeny avyziadanad prisna odbornost zakroku.“ MLKVY, A. [KSS]. Tésnopiseckd zprdva
0 15. schiizi Ndrodniho shromdzdéni republiky Ceskoslovenské v Praze: Hlasovdni o viddnim
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Trestny zakon ¢. 140/1961 Zb.

Novy trestny zakon ¢. 140/1961 Zb., u€inny od 1.januara 1962, prevzal
a doplnil kvalifikovanymi skutkovymi podstatami o nedovolenom preru-
Seni tehotenstva ustanovenia zakona ¢. 68/1957 Zb. o umelom preruseni
tehotenstva. Ako v predchadzajicom obdobi, zdkonodarca formuloval
v ustanoveni § 3 materidlnu podmienku trestného ¢inu, typicku pre so-
cialistické trestné pravo. Pre naplnenie trestného ¢inu nestacilo naplne-
nie formalnych znakov (protipravnost), ale muselo ist' o ¢in nebezpetny
pre spoloc¢nost’.32 Socialistické trestné pravo zdoraznovalo, Ze trestny ¢in
je historickou kategoériou, ktorej obsah sa modifikuje v zavislosti od vyvo-
ja, potrieb a zaujmov spoloc¢nosti.

Vrazda novonarodeného dietata matkou a usmrtenie 'udského plo-
du boli upravené v siedmej hlave, upravujuicej trestné ¢iny proti Zivotu
a zdraviu, konkrétne v ustanoveniach §§ 220 a 227 - 230. Zamerne pou-
Zivame pojem usmrtenie I'udského plodu, ked'Ze prave Trestnym zako-
nom z roku 1961 doslo k ¢iastocnému vyrieSeniu terminologického prob-
lému, ktory vznikol po legalizacii potratov. Tehotna Zena - matka uz ne-
mohla byt pachatelkou trestného ¢inu, kedZe sa sama stala primarnym
objektom ochrany v zmysle ustanovenia,33 a rovnako tak lekar, ak dodr-
Zal zakonné podmienky, bol vynaty spod trestnej zodpovednosti za uve-
deny trestny ¢in. Komunisticki poslanci tuto liberalizaciu od6vodnili na-
sledovnym stanoviskom: ,Nase pracujiice Zeny budii rozhodovat o mater-
stve v stlade so zdujmami spolo¢nosti a s vedomim, Ze materstvo a rodina
je zdkladom zdravého rozvoja ndroda.“3* Dal$im argumentom v prospech

ndvrhu zdkona, kterym se méni a dopliiuje trestni zdkon ¢. 86/1950 Sh. [1956-12-19 -
1956-12-20] [online]. 1956 [cit. 2015-02-23]. Dostupné na: http://www.psp.cz/eknih/
1954ns/stenprot/015schuz/s015004.htm.

32, Nedovolené prerusenie tehotenstva vo vSeobecnosti je zakrok $kodlivy, ktory ni¢i biolo-
gicky Zivot, ohrozuje zdravie tehotnej Zeny, ohrozuje zaujem spolo¢nosti na pocetnej ge-
neracii, ma negativny vplyv na zodpovednost v sexudlnych vztahoch a ma aj d'alSie nega-
tivne nasledky.” NIKSOVA, G. Nedovolené prerusenie tehotenstva v ceskoslovenskom trest-
nom prdve. 1. vyd. Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1971, s. 170.

33 Osobitnym ustanovenim § 229 TZ bola tehotna Zena vynata z trestnej zodpovednosti za
tento &in, ¢im sa deklarovala jej beztrestnost’ za vlastné prerusenie tehotenstva. NIKSO-
VA, G. Problematika Zien v trestnom prave a kriminolégii. Prdvnické Stidie. 1972, roc. 20,
s.98.ISSN 0551-9039.

34 KUHN, Z. Ochrana lidského plodu v trestnim prdvu. 1. vyd. Praha: Institut pro dal3{ vzdéla-
vani soudcti a statnich zastupcti, 1998, s. 18. ISBN 80-238-3605-6. Porovnaj STASTNA, V.
[KSC]. Stenoprotokol ze schiize & 23: Spoloénd zprdva vyboru zdravotného a vyboru tistav-
no-prdvneho k vlddnemu ndvrhu zdkona o umelom preruseni tehotenstva (tla¢ 203) [1957-
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beztrestnosti Zien pri trestnom ¢ine umelého potratu bolo, Ze trestna
represia tehotnych Zien za umely potrat nezodpovedala pravnemu ve-
domiu socialistickej spolo¢nosti. Socializmus mal vytvorit pre materstvo
taku ,klimu*“, ktora posilni prirodzenu tizbu Zeny stat sa matkou a potra-
ty bude vyuzivat len v ojedinelych pripadoch.35 , Predpokladdme, Ze zdkon
bude pouZivany len v najnutnejsich pripadoch, a len z toho dévodu, Ze nie
su vhodné podmienky pre rast dietat’a.”3¢ Podobné utopické vyjadrenia
boli typickym prejavom socialistickej propagandy v akejkol'vek oblasti
Zivota socialistickej spolo¢nosti, a preto sa nemozno ¢udovat, Ze sa pred-
pokladané vysledKky zvySenej zodpovednosti a vole po materstve v realite
nedostavili. Z dovodu zavedenia beztrestnosti tehotnej Zeny za umely po-
trat bolo pre zakonodarcu vylicené, aby pouzival relativne ,tvrda“, aj
ked ani vtomto pripade nie celkom exaktnu terminolégiu usmrtenia
I'udského plodu, ale musel zakotvit' terminolégiu, ktord bude pdsobit
miernejSie a bude zamerana nie na poSkodeny objekt (I'udsky plod, Zi-
vot/zdravie tehotnej Zeny), ale na urcity sposob konania. Od roku 1962
sa preto umely potrat v trestnom zakone oznacuje ako ,trestny ¢in nedo-
voleného prerusSenia tehotenstva®“.

Trestnym zakonom z roku 1961 doslo k viacerym zmendm v savis-
losti s trestnym ¢inom umelého potratu:

a) dochadza k zmene pomenovania trestného ¢inu z pévodného usmr-
tenia l'udského plodu na trestny ¢in nedovoleného prerusenia tehoten-
stva v zmysle § 227,

b) pachatel'om trestného ¢inu uz neméze byt tehotna Zena ani lekar, ak
kond podl'a zdkonného postupu,

c) objektivna stranka trestného ¢inu (konanie, nasledok a pri¢inna su-
vislost medzi nimi) je vyjadrena slovnymi spojeniami, ktorych pres-
nejsi vyznam vyplyva len z komentarov k uvedenému trestnému za-
konu (napriklad pri ustanoveni § 227 ods.1 pism.a) ,Kto tehotnej
Zene pomdha alebo ju zvedie k tomu, aby svoje tehotenstvo sama ume-
lo prerusila“az komentar objasiiuje, Ze 1) toto ustanovenie chrani za-
¢inajuci biologicky l'udsky Zivot (pozn. autora: I'udsky plod), Zivot

12-19] [online]. 1957 [cit. 2015-02-23]. Dostupné na: http://www.nrsr.sk/dl/Browser/
Document?documentld=53176.

35 NIKSOVA, G. Nedovolené prerusenie tehotenstva v Ceskoslovenskom trestnom prdve. 1. vyd.
Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1971, s. 89.

36 BARTOVA, B. Poznamky k problému nizké porodnosti v CSSR. Shornik praci Filosofické
fakulty Brnénské univerzity: Rada filozofickd (B). 1964, ro¢. 13, ¢. 11, s. 74.
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matky a zaujem Statu na pocetnosti populdcie,3” 2) tehotenstvom sa
rozumie stav od pocatia (oplodnenie vajicka spermiou v tele matky)
do zaciatku porodu a 3) prerusenim tehotenstva sa rozumie akékol-
vek konanie smerujice k usmrteniu plodu).3® Komentare k trestnému
zakonu teda ostali pri pouzivani pojmu ,usmrtenie“ plodu (usmrte-
nim sa rozumie v zmysle platného trestného zakona nedbanlivostné
spOsobenie smrti), aj ked subjektivna stranka trestného ¢inu nedo-
voleného prerusenia tehotenstva hovor{ jasne o imyselnom zavine-
nfi.

V studii sme taktiez vyuzivali tento miernejsi vyraz (aj ked z hl'adi-
ska teorie trestného prava v podstate nekorektny). Odovodiiujeme to
skutocnostou, Ze pouZitie pojmu vraZda pri abortoch verejnost vyrusuje.
Zaroven by mohol niekto namietat, Ze rozdiel medzi vrazdou a nedovo-
lenym prerusenim tehotenstva spociva najma v tom, Ze pri vrazde ide
o umyselné usmrtenie iného cloveka, no v pripade nedovoleného preru-
Senia tehotenstva ide o Umyselné usmrtenie iného, povedzme bliZsie ne-
urceného biologického subjektu/objektu. Aj ked’ sa s tymto ndzorom ne-
stotoznujeme (kedZe akceptujeme poznatky bioldgie a genetiky), z dovo-
du nevyrieSenia pravneho statusu nenarodeného dietata reSpektujeme
tito zamerne zmiernenu terminoldgiu.

Zena vystupovala ako osobitny subjekt v Trestnom zikone zroku
1961 na dvoch miestach. V prvom pripade to bolo ustanovenie § 229,
ktorym bola Zena vynata spod trestnej zodpovednosti za umelé preruse-
nie tehotenstva, a vdruhom pripade v ustanoveni § 220 pri vrazde novo-
narodeného dietata matkou, ktoré zakotvovalo Specifické podmienky
uvedeného zlocinu:

a) konkrétny subjekt - rodiaca matka,

b) Specialne okolnosti ¢inu - osobitny psychologicko-fyziologicky stav,

c) osobitné urcenie ¢asu spachania ¢inu - pocas pérodu alebo hned’ po
nom.

Tieto osobitné podmienky vylucovali kvalifikaciu ¢inu ako ,prostej”
vrazdy, a preto mu vytvorili privilegujucu skutkovu podstatu, zohl'adiu-

37 ,Socialistickd spolo¢nost mala zaujem o budtcu generdciu, jej pocet a kvalitu, lebo ona
mala d'alej rozvijat' a uskuto&iiovat’ idey socialistickej spoloénosti. NIKSOVA, G. Nedovo-
lené prerusenie tehotenstva v ceskoslovenskom trestnom prdve. 1. vyd. Bratislava: Vydava-
tel'stvo Slovenskej akadémie vied, 1971, s. 174.

38 SAMAL, P. a S. RIZMAN. Trestni zdkon: Komentdr. 1. vyd. Praha: C. H. Beck; SEVT, 1994,
s. 813. ISBN 80-7049-097-7.
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jucu uvedené Specifika. Ak by vSak nebola splnena ¢o ilen jedna z uvede-
nych podmienok (subjekt odliSny od matky, nepritomnost osobitného
stavuy, ¢in spachany v odliSnom case), dany skutok by nespadal pod privi-
legovanu skutkovu podstatu vrazdy novonarodeného dietata matkou. ,Aj
v pripade, Ze by islo o trestné ucastnictvo v zmysle navodu alebo pomoci
k uvedenému zlocinu, ¢in by bol kvalifikovany ako navod alebo pomoc
pri vrazde* (§ 219 TZ).3°

Nedovolené prerusenie tehotenstva bolo formulované v §§ 227 az
229, kde pachatel'’kou (navodcom a pomocnikom) nemohla byt samotna
tehotna Zena, o ktorej plod islo (§ 229), ale subjekt iny (vSeobecny), ktory
Zenu zviedol alebo jej pomahal vtom, aby svoje tehotenstvo prerusila
sama, alebo iného poziadala alebo mu dovolila, aby jej tehotenstvo pre-
rusil inak ako zdkonnym spdsobom, za €o bol stanoveny trest odiatia
slobody na jeden rok. Zakon ponechal trestnost tych oséb, ktoré vykona-
vali potraty mimo zakonného postupu, pricom ostali zachované sankcie
za zakladnu aj kvalifikovana skutkovd podstatu nedovoleného preruse-
nia tehotenstva z predchadzajiceho trestného zakona. Osoby, ktoré te-
hotnd Zenu na potrat navadzali alebo jej pri nom pomahali, tato Gprava
CiastocCne favorizovala, ked'Ze im boli zniZené sankcie za uvedeny ¢in, a to
za zakladnu skutkovi podstatu dva roky odnatia slobody, za kvalifikova-
nu skutkovud podstatu na jeden azZ pat rokov odiiatia slobody. V pripade,
Ze takyto Cin viedol k smrti Zeny alebo k jej tazkej ujme na zdravi, trest sa
zvysil na jeden az pat rokov odnatia slobody. Osoba, ktora prerusila teho-
tenstvo Zeny, aj ked’ s jej sihlasom, mimo zakonného postupu, mala byt
sankcionovana trestom odnatia slobody od jedného do piatich rokov.
ZvySenym trestom mali byt postihnutf ti, ktori dany ¢in spachali kvéli za-
robku alebo ak nim spésobili tazkt ujmu na zdravi alebo smrt, a rovnako
ti, ktori tento skutok spachali bez sihlasu tehotnej Zeny. Najvy$$im moz-
nym trestom, od piatich do dvanastich rokov odnatia slobody, mal byt
potrestany ten, kto Zene prerusil tehotenstvo bez jej stihlasu a spdsobil
jej smrt.

Ak sa pachatel mylne domnieval, Ze plod, ktory chce usmrtit, je Zivy,
hoci ten zahynul pre ind pric¢inu, alebo pouZil pri snahe o nedovolené
prerusenie tehotenstva prostriedok, ktory nie je spdsobily vyvolat po-
trat, ¢in bol kvalifikovany ako pokus na nesposobilom objekte, v druhom
pripade ako pokus nespodsobilym prostriedkom. Oba pripady boli pre

39 NIKSOVA, G. Problematika Zien v trestnom prave a kriminolégii. Prdvnické Stiidie. 1972,
roc. 20,s.113. ISSN 0551-9039.
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spolo¢nost nebezpecné a zavinené, lebo len omyl zabranil tomu, aby sa
realizovali tak, ako ich pachatel chcel uskutocnit.40 Zakon teda prevzal
z predchadzajiceho obdobia trestnost pokusu na nespdsobilom predme-
te atoku a nespdsobilym prostriedkom.

Resume

Celkovo mozno zhodnotit, Ze trestna dprava umelych potratov a vrazdy
novonarodenych deti presla od obdobia 20. storocia kontinualnym vyvo-
jom smerom Kk liberdlnej pravnej tprave, surcitymi vykyvmi kauzalne
suvisiacimi s hodnotovym zameranim vladnucich stran - liberalnym
v obdobi prvej CSR, katolickym v obdobi slovenského $tatu a ateistickym
v obdobi socialistickej CSR. Z nasho historického badania moZno konsta-
tovat, Ze povod pravnej upravy umelych potratov ma na Slovensku nepo-
chybne svoj zaklad v socialistickej pravnej doktrine. Nekonzistentnost
a nestalost socialistického pristupu k abortom vsak badat jednak z vyvo-
ja pravnej upravy abortov v RSFSR, a jednak z nepresného reflektovania
tohto rozporuplného vyvoja poslancami v Ceskoslovensku. Liberalizacia
pravnej Upravy abortov priniesla tieZ modifikacie v terminologickom vy-
jadreni imyselného potratu, pé6vodne zndmeho pod pomenovanim vy-
hnanie plodu (neskér ako usmrtenie I'udského plodu), na sticasny trestny
¢in nedovoleného prerusenia tehotenstva, v ¢om vidime snahu o zmier-
nenie negativneho pocitu, ktory vyvolavali nazvy abortov v predchadza-
jucich Trestnych zakonoch. Pod vplyvom socialistického pravneho pri-
stupu doslo tiez k zakotveniu absolttnej beztrestnosti tehotnej Zeny za
umyselny potrat, ¢o bolo v Eurépe nepochybne raritou. Vo vSeobecnosti
mozno od 20. storocia pozorovat celkom antagonistické ndzory na prav-
nu upravu potratov, fluktuujice medzi ,absolitnou” trestnostou tychto
¢inov po absolutnu beztrestnost umelych potratov pre tehotné Zeny,
atiez zmiernenu trestnost vrazd novonarodenych deti matkami. Aj ked’
poévodnym ucelom socialistického zakonodarcu bolo obmedzenie kvanti-
ty aborénych zakrokov, ku ktorému malo dbjst pod vplyvom socialistic-
kej kultirnej revolucie, ktord viedla k uvedomelej socialistickej spoloc-
nosti, tiez pod vplyvom zlepSenia ekonomickej a socialnej irovne obyva-
tel'stva, ¢i na zaklade socialistickej podpory porodnosti, sa predpoklada-
né zmeny nedostavili a po vzniku liberalneho interrup¢ného zakonodar-
stva, naopak, doslo priam k ich rekordnej kulminacii.

40 NIKSOVA, G. Problematika Zien v trestnom prave a kriminoldgii. Prdvnické Stidie. 1972,
roc. 20, s. 87. ISSN 0551-9039.

232 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2015, Volume IIL, Issue 1, Pages 216-235 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Zoznam bibliografickych odkazov

BARTOVA, B. Poznamky k problému nizké porodnosti v CSSR. Shornik
praci Filosofické fakulty Brnénské univerzity: Rada filozofickd (B).
1964, ro¢. 13, ¢. 11, s. 73-81.

CISAROVA, D. Trestni pravo a trestni f{zeni na tizemi nynéjsi Ceské re-
publiky vletech 1945 - 1989. In: L. SOUKUP, ed. Prispévky k vyvoji
prdvniho Fddu v Ceskoslovensku 1945 - 1990. 1.vyd. Praha: Karoli-
num, 2002, s. 209-225. ISBN 80-246-0217-2.

FLOOD, P. J. Life after Communism: Democracy and Abortion in Eastern
Europe and Russia. In: ]. W. KOTERSK], ed. Life and Learning X. 1st ed.
Washington, D.C.: Georgetown University, University Faculty for Life,
2002,s.179-228.1SSN 1097-0878.

HATALA, V. Pokus a skutkova podstata trestného ¢inu. Prdvnické stidie.
1957, ro0¢. 5,s.502-521. ISSN 0551-9039.

HODINOVA, A. [KSC]. Stenoprotokol ze schiize ¢ 45 [1930-05-02] [online].
1930 [cit. 2015-02-23]. Dostupné na: http://www.psp.cz/eknih/
1929ns/ps/stenprot/045schuz/s045005.htm.

JERIE, J. a L. HNATEK. Boj proti potratiim a antikoncepce. 1.vyd. Praha:
Statni zdravotnické nakladatelstvi, 1955. 72 s.

KARAS, J. [CSSL]. Stenoprotokol ze schiize ¢ 62 [1937-03-03] [online].
1937 [cit. 2015-02-23]. Dostupné na: https://www.nrsr.sk/dl/
Browser/Document?documentld=46497.

KUHN, Z. Ochrana lidského plodu v trestnim prdvu. 1. vyd. Praha: Institut
pro dalsi vzdélavani soudcti a statnich zastupcti, 1998. 63 s. ISBN 80-
238-3605-6.

LUBY, S. Sposobenie $kody v krajnej ntidzi. Prdvnické $tidie. 1954, ro¢. 2,
s.72-132.1SSN 0551-9039.

MEISEL, ]J. H. a E. S. KOZERA, eds. Materials for the Study of the Soviet Sys-
tem: State and Party Constitutions, Laws, Decrees, Decisions and Offi-
cial Statements of the Leaders in Translation. 2" rev. and enl. ed. Ann
Arbor, MI: G. Wahr, 1953. 613 s.

MLKVY, A. [KSS]. Tésnopiseckd zprdva o 15. schiizi Narodniho shromdZzde-
ni republiky Ceskoslovenské v Praze: Hlasovdni o viddnim ndvrhu zd-
kona, kterym se méni a dopliiuje trestni zdkon ¢. 86/1950 Sh. [1956-
12-19 - 1956-12-20] [online]. 1956 [cit. 2015-02-23]. Dostupné na:

STUDIES 233



« I SOCIETAS ET IURISPRUDENTIA

D | 2015, ro¢nik I11., éislo 1, s. 216-235
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

http://www.psp.cz/eknih/1954ns/stenprot/015schuz/s015004.
htm.

NIKSOVA, G. Nedovolené prerusSenie tehotenstva v Ceskoslovenskom trest-
nom prdve. 1.vyd. Bratislava: Vydavatel'stvo Slovenskej akadémie
vied, 1971. 234 s.

NIKSOVA, G. Problematika Zien v trestnom prave a kriminolégii. Prdvnic-
ké studie. 1972, roc. 20, s. 85-125. ISSN 0551-9039.

PESEK, J. Stat a rimskokatolicka cirkev na Slovensku v obdobi prvej krizy
totalitného rezimu (1953 - 1957). Historicky casopis. 1999, roc. 47,
¢. 1,s.70-87.ISSN 0018-2575.

PILZ, ]. [KSC]. Stenoprotokol ze schiize ¢. 28 [1930-04-03] [online]. 1930
[cit. 2015-02-23]. Dostupné na: http://www.nrsr.sk/dl/Browser/
Document?documentld=41260.

POLACEK, F. K otazke tzv. nespdsobilého pokusu. Prdvny obzor. 1956,
roc. 39, s. 53-54. ISSN 0032-6984.

POLACEK, F. Objektivna stranka skutkovej podstaty trestného ¢inu. Prdv-
nické studie. 1955, ro¢. 3, s. 158-181. ISSN 0551-9039.

Rozhodnutie Krajského stdu v Brne sp. zn. R 89/1953-1. [1953-03-03].

SAKEVICH, V. I. a B. P. DENISOV. Birth Control in Russia: Overcoming the
State System Resistance. 15t ed. Moscow: National Research Universi-
ty, Higher School of Economics, 2014. 25s. Working Paper,
no. WP BRP 42/S0C/2014.

SOLOMON, S. G. The Demographic Argument in Soviet Debates over the
Legalization of Abortion in 1920’s. Cahiers du monde russe et sovié-
tique. 1992, vol. 33,n° 1, s. 59-81. ISSN 0008-0160.

SAMAL, P. aS. RIZMAN. Trestni zdkon: Komentdr. 1.vyd. Praha: C. H.
Beck; SEVT, 1994. 1036 s. ISBN 80-7049-097-7.

STASTNA, V. [KSC]. Stenoprotokol ze schiize ¢. 23: Spoloénd zprdva vyboru
zdravotného avyboru tstavno-prdvneho kvlddnemu ndvrhu zdkona
oumelom preruseni tehotenstva (tla¢203) [1957-12-19] [online].
1957 [cit. 2015-02-23]. Dostupné na: http://www.nrsr.sk/dl/Brow-
ser/Document?documentld=53176.

TAKAC, M. a P. ZATURECKY. Ceskoslovenské trestné hmotné prdvo platné
na Slovensku. 1. vyd. Bratislava: Pravnicka jednota, 1948. 552 s.

234 STUDIE



SOCIETAS ET IURISPRUDENTIA Y I
2015, Volume IIL, Issue 1, Pages 216-235 D [
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

TVRDY, V. Tesnopiseckd zprdva o 60. zasadnuti Snemu Slovenskej republi-
ky v Bratislave: Zprdva tstavno-prdvneho a socidlneho a zdravotného
vwboru oviddnom ndvrhu zdkona o ochrane plodu, jeho vzniku
a o zmene §§ 285, 286 trestného zdkona a §§ 423 az 427 vojenského
trestného zdkona [1941-03-29] [online]. 1941 [cit. 2015-02-23]. Do-
stupné na: http://www.psp.cz/eknih/1939ssr/stenprot/060schuz/
s060001.htm.

UDVARDY, L. Zavinenie v novom Trestnom zikone. Prdvny obzor. 1951,
roc. 34, ¢.1,s.322-345.ISSN 0032-6984.

VIKTORYOVA, N. Sovietske rodinné pravo a starostlivost’ sovietskeho $ta-
tu o matku, dieta a rodinu. Prdvny obzor. 1952, roc. 35, ¢. 1, s. 113-
141.ISSN 0032-6984.

VOJACEK, L., J. KOLARIK aT. GABRIS. Ceskoslovenské prdvne dejiny
(1918 - 1992): Text a pramene. 1.vyd. Bratislava; Zilina: Paneurép-
ska Skola prava; Eurokoédex, 2011. 424 s. ISBN 978-80-89447-42-8.

Zdkon ¢ 185/1939 Sl.z. Ustavny zdkon o tistave Slovenskej republiky.

Zakon ¢.86/1950 Sb. Trestny zakon. In: Shirka zdkonii republiky Cesko-
slovenské. 1950, ¢astka 39.

Mgr. Eva Repkova

Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
eva.repkova9@gmail.com

STUDIES 235



a I SOCIETAS ET IURISPRUDENTIA
D | 2015, ro¢nik I11., éislo 1, s. 236-255
CIETAS

S(C
o

5 AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Vztah majetkovej pozicie a finan¢nej
nezavislosti regionalnych samosprav
v Slovenskej republikel

Relationship between Assets Positions and Financial
Autonomy of the Self-Governing Regions
in the Slovak Republic

Slavka Sedlakova
Zlata Val'ovska

Abstract: The adequate equity position is necessary for ensuring the per-
formance of original and transferred competences of the self-governing re-
gions. Assets owned by the self-governing regions help to provide public
goods and enable them to do own business. Business activities of the self-
governing regions allow supporting the development of deficient activities
in the region and increase the local competitive environment, which also
contributes to its economic prosperity. The aim of the paper is to analyze
the utilization rate of the assets of the self-governing regions in the Slovak
Republic in obtaining additional sources of funding for the period of years
2008 - 2012. The results show a positive relationship between the value of
fixed assets and income from the Slovak self-governing regions’ property
ownership and doing business in the period of years 2008 - 2012. There-
fore, we can talk about a positive impact of assets ownership of the Slovak
self-governing regions in relation to increasing their rate of self-financing
and financial independence.

Key Words: Assets Property; Business Activities; Performance; Self-
Governing Regions, Financial Autonomy; the Slovak Republic.

Abstrakt: Pre zabezpecenie vykonu origindlnych i prenesenych kompeten-
cii samosprdvnych krajov je potrebnd ich adekvdtna majetkovd pozicia.
Majetok vo viastnictve samosprdvnych krajov sliZi na zabezpeclenie verej-

-

Prispevok je stucastou rieSenia projektu VEGA ¢.1/1213/12 s ndzvom ,Variantné pristu-
py merania Kkonkurencieschopnosti regiénov“ abol publikovany vramci prispevku
s nazvom ,Property and Its Use within Business Activities of Regional Self-Government
Authorities in Slovakia“. SEDLAKOVA, S. a Z. VALOVSKA. Property and Its Use within
Business Activities of Regional Self-Government Authorities in Slovakia. Przedsiebiorstwo
& Finanse. 2014, vol. 4, no. 4, s. 31-42. ISSN 2084-1361.
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nych statkov a umoZnuje aj vlastni podnikatel'ski cinnost' samospradv.
Podnikatel'skd ¢innost samosprdvneho kraja umoZiiuje podporit’ rozvoj ne-
dostatkovych aktivit v regiéne a skvalitiiuje miestne konkurencné prostre-
die, ¢im prispieva aj k jeho ekonomickej prosperite. Cielom prispevku je
analyzovat’ mieru vyuZitia majetku regiondlnych samosprdv Slovenskej re-
publiky pri ziskavani doplnkovych zdrojov financovania v obdobi rokov
2008 az 2012. Vysledky potvrdzuji pozitivny vztah medzi hodnotou neo-
beZného majetku a prijmami z vlastnictva majetku a podnikania samo-
sprdvnych krajov Slovenskej republiky v obdobi rokov 2008 aZ 2012, a pre-
to mézeme hovorit' o pozitivhom vplyve vlastnictva majetku samosprdv-
nych krajov na zvysovanie miery ich samofinancovania a finan¢nej nezdvis-
losti.

KTlcové slova: Hmotny majetok; podnikatel’skd ¢innost; vykonnost; samo-
sprdvne kraje; finan¢nd nezdvislost, Slovenskd republika.

Uvod

Uzemna samosprava je elementarnym znakom demokratického a prav-
neho Statu, a zarovern, ako uvadza Palus et al., predstavuje dolezity prin-
cip moderného konstitucionalizmu.? Je jednou zforiem verejnej moci,
pricom jej postavenie v spolo¢nosti upravuji samostatné pravne normy.
V Sirsich suvislostiach je mozné povaZovat pravo na samospravu za dé-
sledok demokratického usporiadania verejnej spravy v podmienkach
pravneho $tatu. Postavenie Uzemnych samosprav, ¢i uz ide o obce alebo
samospravne Kraje (vysSie izemné celky), sa po prvotnej revitalizacii po
roku 1989 nasledne posilnilo procesom decentralizacie, v ramci ktorej sa
na tieto drovne presunuli mnohé pravomoci a zodpovednost za poskyto-
vanie verejnych statkov a sluzieb.3 Pre miestnu i regiondlnu droveii sa-
mospravy, t.j. pre obce isamospravne kraje, bol prijaty tzv. zmieSany
model, ¢o znamend, Ze popri vykone samospravnej Cinnosti jednotky
Uzemnej samospravy sucasne plnia aj niektoré tlohy prenesenej Statnej
spravy.*

N

PALUS, I, M. JESENKO a A. KRUNKOVA. Obec ako zdklad tizemnej samosprdvy. 1. vyd. Ko-
Sice: Univerzita Pavla Jozefa Safarika v Kosiciach, Fakulta verejnej spravy, 2010, s. 14.
ISBN 978-80-8129-003-9.

Zdkon ¢. 416/2001 Z.z. o prechode niektorych pbésobnosti z orgdnov Stdtnej sprdvy na obce
a vyssie tizemné celky v zneni neskorsich predpisov.

RUCINSKA, S. a]. KNEZOVA. Regionalna samosprava v Slovenskej republike pod vplyvom
vonkaj$ich a vnitornych zmien. Regiondini disparity [online]. 2010, ¢. 7, s.83-94 [cit.
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Vy$si tizemny celok (d’alej len ,VUC) je zhodny so samospravnym
krajom. Jeho Uzemie a sidlo urcuje zdkon; zmena dzemia sa méZe usku-
tocnit’ len zdkonom. ,Samospravny kraj je pravnickd osoba, ktord za
podmienok ustanovenych zakonom samostatne hospodari s vlastnym
majetkom a s vlastnymi prijmami, zabezpecuje a chrani prava a zaujmy
svojich obyvatel'ov.“> Administrativne Clenenie Statu na Kraje vyuzivaju aj
iné eurépske krajiny ako Cesko, Taliansko a dalsie.

Samospravny kraj sa pri vykone samospravy stara o vSestranny roz-
voj svojho tUzemia a o potreby svojich obyvatelov vzmysle zakona
¢.302/2001 Z.z. o samosprave vyssSich izemnych celkov (zakon o samo-
spravnych krajoch) vzneni neskorsich predpisov.6 Samospravny kraj,
ako zdkladna samospravna jednotka, je zodpovedny za rozvoj Gzemia, za
uroven a kvalitu poskytovanych verejnych statkov svojim obcanom, ale
zaroveil su nain kladené naroky aj v oblasti zvySovania jeho konkuren-
cieschopnosti. Musi reSpektovat a plnit' cely rad obligatérnych kompe-
tencii, ktoré mu vyplyvaji zo zakona, no sticasne ma vytvoreny priestor
na vlastné podnikatel'ské aktivity. Tie vSak nevychadzaju prioritne z nut-
nosti tvorit zisk, skor si zamerané na dalSie uspokojovanie potrieb
a preferencii ob¢anov. Rovnako maji koordinovat rozvoj a spolupracu
s obcami pri tvorbe programov socidlneho a ekonomického rozvoja obci,
maji vykonavat vlastni investicni ¢innost a podnikatel'skd cinnost
v zaujme zabezpecenia potrieb obyvatel'ov samospravneho kraja.”

Financovanie samospravneho kraja ajeho realne hospodarenie na

zaklade viacro¢ného rozpoctu ma respektovat principy, akymi st samo-
statnost, zodpovednost, spravodlivost, transparentnost a stabilita.8 Ob-

2015-02-09]. ISSN 1802-9450. Dostupné na: http://disparity.idealnihosting.cz/doku-
menty2/RD_1007.pdf.

MACHAJOVA, J. et al. V§eobecné sprdvne prdvo. 3.aktualiz. vyd. Bratislava; Zilina: Brati-
slavska vysoka $kola prava; Poradca podnikatel’a, 2009, s. 118. ISBN 978-80-89363-36-0.

Zdkon ¢ 302/2001 Z.z. o samosprdve vyssich tizemnych celkov (zdkon o samosprdvnych kra-
Jjoch) v zneni neskorsich predpisov.

FABIANOVA, K. Fi$kilna kapacita samospravnych krajov na Slovensku. In: C. PILCH, ed.
Fin Star Net 2011 [CD-ROM]. 1.vyd. Bratislava: Fin Star, 2011, s.1-8. ISBN 978-80-
970244-4-4; OATES, W. E. Fiscal Decentralization and Economic Development. National
Tax Journal. 1993, vol. 46, no. 2, s.237-243. ISSN 0028-0283; a PEKOVA, J. Hospodareni
a finance uzemni samosprdvy. 1.vyd. Praha: Management Press, 2004. 375s. ISBN 80-
7261-086-4.

TOTH, P. Vybrané problémy municipdlniho managementu [online]. 1. vyd. Praha: Vysoka
Skola ekonomickd v Praze, Narodohospodaiska fakulta, 2011. 112s. [cit. 2015-02-09].
Dostupné na: http://kreg.vse.cz/wp-content/uploads/2011/04/REG901_vybr.problemy-
munic.managementu.pdf.
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jem a Struktura prijmov je dana nielen dafiovou vynosnostou (napriklad
v pripade podielovej dane a dane z motorovych vozidiel), ale je moZné ich
ovplyvnit' aj vlastnymi aktivitami, napriklad formou efektivneho vyuzi-
vania majetku vo vlastnictve samospravneho kraja a podobne. Jednou
z moznosti merania a hodnotenia vykonu verejnych sluzieb poskytova-
nych miestnou samospravou je benchmarking. V praxi jeho aplikacia, ako
uvadza Hrabovska, nevyzaduje Specifické znalosti, technicki podporu
a zdroje informacii.? Napriek tomu sa redlne uvedend metéda pouZiva
v praxi miestnych samosprav len vel'mi obmedzene.

Majetok a majetkova pozicia samospravnych krajov

Pravo tzemnych samospravnych celkov na vlastny majetok a vlastné fi-
nancné hospodarenie je sucastou ustavnej koncepcie Uzemnej samo-
spravy.

Vlastnicky vztah k majetku zaklada institucionalne predpoklady na
realne uplatiiovanie zakladnych funkcénych znakov vlastnictva, ateda
pravo vlastnit a uzivat majetok, d’'alej moZnost dosahovat doéchodok
z vlastnictva majetku a uZivat ho, ako aj pravo nedelitelnosti a neprevo-
ditel'nosti majetku na int osobu, vynimajtic isté skutoc¢nosti pri nakladani
s majetkom, napriklad ¢ast majetku mozno pouzit ako vklad do spoloc-
nosti, zverit do spravy ¢i predat a iné.1® Vymedzenie prenesenej posob-
nosti Statnej spravy sprevadzal aj presun majetku zo $tatu na samospra-
VUL

Podl'a Sotolara treba rozliSovat medzi pojmami ,vlastnictvo” a ,maje-
tok“. Vlastnicke prdvo je zakladnym druhom vecného prava a pdsobi ab-
solitne - voci vSetkym.!! Znamena vSeobecnu a neobmedzend pravnu
moc nad vecou a podl'a § 123 Obcianskeho zakonnika vlastnik je v me-
dziach zakona opravneny predmet svojho vlastnictva drzat, uzivat, pozi-
vat' plody a UZzitky a nakladat’ s nim. Majetok predstavuje materialny ob-
sah pojmu vlastnictva a vztahuje sa vzdy na nejaky subjekt - vlastnika.
Vztah vlastnictva a majetku je vztahom subjektu k predmetu, pricom
existuju vo vzajomnej vazbe.

9 HRABOVSKA, Z. MoZnosti vyuzitia benchmarkingu pri hodnoteni vykonnosti v samospra-
ve. Aplikdcie informacnych technoldgii. 2013, ro¢. 2, ¢. 3, s. 52. ISSN 1338-6468.

10 SYANTNEROVA, L. a R. KOZIAK. Teoreticko-metodologické aspekty skiimania municipdlne-
ho majetku. 1. vyd. Banska Bystrica: Univerzita Mateja Bela v Banskej Bystrici, Ekonomic-
ka fakulta, 2005, s. 59. ISBN 80-8083-108-4.

11 SOTOLAR, J. Zdkon o majetku obci: Podrobny komentdr s judikatirou. 1. vyd. Kogice: SO-
TAC, 2010, s. 16. ISBN 978-80-89446-04-9.
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Charakteristiku majetku podava zdkon ¢. 431/2002 Z.z. o GCtovnictve
v zneni neskorsich predpisov, konkrétne v § 2, ods. 4a), ktory uvadza, ze
»-.. majetkom su tie aktiva uctovnej jednotky, ktoré su vysledkom minu-
lych udalosti, je takmer isté, Ze v budicnosti zvysia ekonomické uzitky
Uuctovnej jednotky a daju sa spol'ahlivo ocenit.“12

Medzinarodné uctovné Standardy Klasifikuji majetok ako ekonomic-
ky zdroj ovladany istym subjektom, ktory sa prejavil ako vysledok minu-
lych udalosti a od ktorého sa ocakava, Ze subjektu budi v buduicnosti
z neho plynut ekonomické uzitky.13

V neposlednom rade, zakon ¢. 595/2003 Z.z. o dani z prijmov v zneni
neskorsich predpisov vymedzuje tri zdkladné druhy dlhodobého majet-
ku: nehmotny, hmotny a finanény. Hmotnym majetkom odpisovanym na
ucely tohto zakona su:14

a) samostatné hnutelné veci, pripadne stibory hnutelnych veci, ktoré
maju samostatné technicko-ekonomické urcenie, ktorych vstupna
cena je vyssia ako 1700 EUR a prevadzkovo-technické funkcie su
dlhsie ako jeden rok,

b) budovy ainé stavby, okrem prevadzkovych banskych diel, drobnych
stavieb na lesnej pdéde sluZiacich na zabezpecovanie lesnej vyroby
a polovnictva a oploteni sliziacich na zabezpecovanie lesnej vyroby
a polovnictva,

c) pestovatel'ské celky trvalych porastov s dobou plodnosti dlhsou ako
tri roky,

d) zvieratj,

e) iny majetok - napriklad otvarky novych lomov, pieskovni, hlinisk,
skladok odpadov, ak sa nezahrnujui do vstupnej ceny alebo zostatko-
vej ceny hmotného majetku, technické rekultivacie, technické zhod-
notenie nehnutel'’nej kultirnej pamiatky vyssie ako 1 700 EUR, atd’.

Z odpisovania su vylucené napriklad pozemky, ochranné hradze,
umelecké diela, hnutel'né narodné kultirne pamiatky, povrchové a pod-
zemné vody, lesy, jaskyne, meracské znacky, signaly a iné zariadenia vy-
branych geodetickych bodov a tlacové podklady statnych mapovych diel,
ale aj niektoré zlozky nehmotného majetku, ako napriklad nehmotny ma-
jetok vloZeny ako vklad do obchodnej spoloc¢nosti, know-how, obchodna
znacka, atd'.

12 Zdkon ¢. 431/2002 Z.z. o tictovnictve v zneni neskorsich predpisov.
13 International Accounting Standards Committee. London: IASC, 2000.
14 Zdkon ¢. 595/2003 Z.z. o dani z prijmov v zneni neskorsich predpisov.
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Nehmotnym majetkom na tcely tohto zdkona je dlhodoby nehmotny
majetok, ktorého vstupna cena je vyssia ako 2 400 EUR a pouzitel'nost
alebo prevadzkovo-technické funkcie st dlhSie ako jeden rok. Medzi
zlozKy majetku zakon ¢.595/2003 Z.z. o dani z prijmov v zneni neskor-
Sich predpisov zarad'uje prava priemyselného vlastnictva, autorské prava
alebo prava pribuzné autorskému pravu vratane pocitacovych progra-
mov a databdaz, projekty, vyrobné a technologické postupy, utajované in-
formacie, lesné a hospodarske plany, technické a hospodarsky vyuzitel'né
znalosti. Zakon o dani z prijmov d'alej vymedzuje aj také polozky, ktoré za
dlhodoby nehmotny majetok nemozno povazovat, a to naklady na zasko-
lenie pracovnikov ana pracu s novym softvérom, Skolenia a seminare,
marketingové a podobné studie, prieskum trhu, poradenstvo, odborné
posudky, ziskanie noriem a certifikatov (napriklad ISO noriem), pripravu
a zabeh vykonov, reklamu, uvedenie vyrobkov na trh, reStrukturalizaciu
areorganizaciu uctovnej jednotky alebo jej Casti, rozsirenie vyroby, ako
aj ostatné naklady podobného charakteru.1s

K dlhodobému finan¢nému majetku Suhanyiova radi cenné papiere
a podiely, realizovatel'né cenné papiere a podiely a dlhové cenné papiere
drzané do doby splatnosti, pdézicky poskytnuté uctovnou jednotkou
v konsolidovanom celku, dlhodobé pézi¢ky, umelecké diela, zbierky,
predmety z drahych kovov a pozemky, ktoré st obstarané za ticelom dl-
hodobého uloZenia vol'nych penaznych prostriedkov (nie vsak s cielom

obchodovat s nimi, lebo v tom pripade by sa tictovali ako tovar).16

Vlastnictvo majetku je zakladnym predpokladom rozvoja lokalneho
aregiondlneho sektora, pricom umoziuje vlastni podnikatel'skd ¢innost
samosprav, vytvara priestor pre kvalitné zabezpecenie verejnych statkov,
ale limituje tieZ mozZnosti ziskavania tverov.1? Samospravy, ako subjekty
hospodariace s verejnymi prostriedkami, v sicasnosti realizuju obstara-
nie majetku pomocou verejného obstaravania, s reSpektovanim pravidiel
zakona €. 25/2006 Z.z. o verejnom obstaravani a o zmene a doplneni nie-
ktorych zadkonov v zneni neskorsich predpisov. Tento zdkon upravuje za-
davanie zdkaziek na dodanie tovaru, uskutocnenie stavebnych prac, po-
skytnutie sluzieb, sitaz navrhov a spravu vo verejnom obstaravani. Jeho

15 Zdkon & 595/2003 Z.z. o dani z prijmov v zneni neskorsich predpisov.

16 SUHANYIOVA, A. Uétovnictvo I.: Zdklady podvojného tictovnictva podnikatelov. 1. vyd. Ko-
Sice: Elfa, 2007, s. 27. ISBN 978-80-8086-072-1.

17FABOZZ], F. J. aP. P. PETERSON. Financial Management and Analysis. 2" ed. Hoboken,
New Jersey: John Wiley & Sons, 2003, s. 16. ISBN 0-471-23484-2.
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ciel'om je dosiahnut hospodarnost’ a efektivnost' vynakladania verejnych
zdrojov.18

Majetkovll poziciu samosprav mozno odvodit zanalyzy Struktiry
majetku azdrojov jeho financovania, pricom zakladnym informac¢nym
zdrojom je suvaha. V stilade s ramcovou tctovnou osnovou pre rozpocto-
vé organizacie, prispevkové organizacie, Statne fondy, obce avyssie
uzemné celky sa o dlhodobom majetku uctuje v tictovnej triede 0, o jed-
notlivych formach kratkodobého majetku v tic¢tovnych triedach 1, 2 a 3.1°

Vyuzivat majetok na vykon samospravy je zo zakona obligatérnou
prioritou. Suvisi najmad so zabezpecovanim cCistého verejného statku
a spaja sa s ¢innost'ou volenych, vykonnych, kontrolnych, poradnych, po-
riadkovych a inych orgadnov samospravy.2° Rozhodnutia o spdsobe vyuZi-
vania majetku by mali nadvizovat na zdsady hospodarenia s majetkom
VUC, ktoré st schvalované v zmysle zdkona ¢&. 446/2001 Z.z. o majetku
vy$sich izemnych celkov v zneni neskorsich predpisov. Ak VUC preda
svoj majetok, prijem z predaja musi byt pouzity vylutne na rozvojové,
investi¢né programy, ktoré budu prinasat’ d'alSie dodato¢né prijmy, aby
sa nahradil ubytok predaného investicného majetku. Za najhorsiu situa-
ciu moZno povazovat, ak sa prijmy z predaja majetku pouZiji na krytie
beZnych prevadzkovych nakladov.21

Prijmy z vlastnictva majetku a z podnikatel'skej ¢innosti

Ako uvadza Bobakova, vysSie izemné celky zabezpecuju financovanie
samospravnych kompetencii predovsSetkym z danovych prijmov a prij-
mov z vlastného hospodarenia VUC, ako aj z ¢innosti rozpoétovych orga-
nizacii v ich pdsobnosti.22

Ako uZz bolo naznacené vyssie, regionalne samospravy vyuzivaji ma-
jetok vo svojom vlastnictve predovsetkym na zabezpecovanie Cistych ve-

18 Zdkon ¢. 25/2006 Z.z. o verejnom obstardvani a o zmene a doplneni niektorych zdkonov
v zneni neskorsich predpisov.

19 BELAJOVA, A. a V. PAPCUNOVA. Obecny majetok a hodnotenie ti¢innosti jeho vyuZivania.
Acta regionalia et environmentalica. 2005, ro¢. 2, ¢. 1, s. 21-24. ISSN 1336-5452.

20 PAPCUNOVA, V. Obecny majetok - ndstroj rozvoja obci. 1. vyd. Nitra: Univerzita Konstan-
tina Filozofa v Nitre, Fakulta prirodnych vied, 2010. 132 s. ISBN 978-80-8094-729-3.

21 Zdkon ¢. 446/2001 Z.z. o majetku vysSich tizemnych celkov v zneni neskorsich predpisov.

22 BOBAKOVA, V. Vydavky v (izemnej samospravy a hospodarska recesia. In: E. MIHALIKO-
VA aZ. HRABOVSKA, eds. Ekonomické aspekty v iizemnej samosprdve II. 1.vyd. KoSice:
Univerzita Pavla Jozefa Safarika v Koiciach, Fakulta verejnej spravy, 2012, s. 110. ISBN
978-80-7097-932-7.
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rejnych statkov, avSak ¢ast majetku mdZu vyclenit aj na podnikatel'ski
¢innost. Formy podnikania samospravneho kraja mézu byt rézne, pri-
¢om podmienky st ustanovené zakonom ¢.302/2001 Z.z. o samosprave
vyssich izemnych celkov (zakon o samospravnych krajoch) v zneni ne-
skorsich predpisov. V zmysle tejto legislativnej normy moze samosprav-
ny kraj podnikat’ ako pravnicka osoba vo svojom mene, alebo podnika-
tel'sktl ¢innost vykonava zriadena prispevkova organizacia alebo zaloze-
na obchodnéa spolo¢nost, pripadne samospravny kraj svojim majetkom
podporuje podnikatel'skil ¢innost’ inych subjektov umiestnenych na jeho
uzemi.23

Pravna subjektivita samospravneho kraja, vlastnictvo majetku
amoznosti s nim hospodarit, ale aj pridelené vlastné prijmy sd povazo-
vané za rozhodujuci aspekt, ktory je determinantom vstupu samosprav-
neho kraja do podnikatel'skych aktivit.24 Problematike manazmentu pod-
nikatel'skych aktivit sa venujd mnohf{ autori, napriklad aj Betiova a Mura.
Graf 1 uvadza prehl'ad prijmov z vlastnictva majetku a podnikania samo-
spravnych krajov v Slovenskej republike v rokoch 2008 az 2012.

Zakladnym cielom vstupu samospravneho kraja do podnikatel'skych
aktivit nie je dosahovanie dominantného postavenia na trhu, ale zhodno-
covanie majetku a ziskanie doplnkovych finan¢nych zdrojov do rozpoctu,
ktoré mozu byt pouzité pre d'alsi rozvoj.

Podnikatel'ska ¢innost samospravneho kraja ma za tlohu kompen-
zovat nedostatkové aktivity v regidne, ktoré nie st predmetom zaujmu
podnikatel'skych subjektov. Prostrednictvom podnikatel'skej c¢innosti
moZe samospravny kraj do urcitej miery eliminovat nezamestnanost na
svojom Uzemi, respektive dokadze vytvarat konkurencné prostredie pre
ostatné subjekty. V konecnom dosledku podnikatel'ska ¢innost prispieva
k zvySovaniu ekonomickej prosperity.2> Rozsah a zameranie podnikatel-
skej ¢innosti je potrebné citlivo zvazit, pretoZe nie je vhodné, aby priliSna
orientdcia na podnikatel'skd ¢innost znamenala nedostato¢né plnenie
samospravnych kompetencii v oblasti verejnych sluZieb, alebo aby do-
chadzalo k vytla¢aniu sikromného sektora z regionalnej ekonomiky.

23 Zdkon ¢. 302/2001 Z.z. o samosprdve vyssich tizemnych celkov (zdkon o samosprdvnych kra-
joch) v zneni neskorsich predpisov.

24 7ARSKA, E., E. BALAZOVA a D. KOZOVSKY. Komundlna ekonomika a politika. 1. vyd. Brati-
slava: Ekoném, 2007, s. 87. ISBN 978-80-225-2293-9.

25 PORTER, M. E. The Economic Performance of Regions. Regional Studies. 2003, vol. 37,
no. 6-7,s. 556. ISSN 0034-3404.
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Graf 1 Prijmy z vlastnictva majetku a podnikatel'skej ¢innosti samospravnych krajov v Slo-
venskej republike v rokoch 2008 az 2012, v tis. EUR

Prijmy z vlastnictva majetku a podnikatel'skej ¢innosti samospravnych krajov
v Slovenskej republike v rokoch 2008 az 2012, v tis. EUR
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Pramen: Zdverecné ticty Bratislavského samosprdvneho kraja [2008 - 2012] [online]. 2015
[cit. 2015-02-09]. Dostupné na: http://www.region-bsk.sk/clanok/zaverecny-
ucet-bsk-241534.aspx; Zdverecné icty Trnavského samosprdvneho kraja [2008 -
2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na: https://www.trnava-vuc.
sk/sk/dokumenty-a-vyzvy; Zdverecné ucty Trencianskeho samosprdvneho kraja
[2008 - 2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na: http://www.tsk.sk/
financie/zaverecny-ucet.html?page_id=2691; Zdverecné ucty Nitrianskeho samo-
sprdvneho kraja [2008 - 2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na:
http://www.unsk.sk/showdoc.do?docid=1586; Zdvere¢né icty Zilinského samo-
sprdvneho kraja [2008 - 2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na:
http://www.regionzilina.sk/sk/samosprava/urad-zsk/odbor-financii/zaverecne-
ucty/; Zdverecné ucty Banskobystrického samosprdvneho kraja [2008 - 2012] [on-
line]. 2015 [cit. 2015-02-09]. Dostupné na: http://www.vucbb.sk/Urad/Oddelenia
UraduBBSK/Oddeleniefinancii/Dokumenty/Zavere¢nytiéetaspx; Zdverecné icty
Kosického samosprdvneho kraja [2008 - 2012] [online]. 2015 [cit. 2015-02-09].
Dostupné na: http://web.vucke.sk/sk/uradna-tabula/financie/zaverecny-ucet/;
Zdverecné ucty PreSovského samosprdvneho kraja [2008 - 2012] [online]. 2015
[cit. 2015-02-09]. Dostupné na: http://www.po-kraj.sk/sk/samosprava/udaje/
rozpocet/.

Na ucely zakona ¢. 595/2003 Z.z. o dani z prijmov v zneni neskorsich
predpisov si samospravne Kraje povazované za danovnikov (pravnické
osoby), ktori nie st zaloZeni alebo zriadeni na podnikanie. Podmienky
registracie danovych subjektov st uvedené v § 31 zdkona ¢.511/1992
Zb. o sprave dani a poplatkov a o zmendach v stustave izemnych financ-
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nych organov v zneni neskorsich predpisov. Pravnicka osoba nezaloZena
za ucelom podnikania, ktorou je samospravny kraj, ma povinnost poZia-
dat’ o registraciu na miestne prisluSnom datiovom urade, ak ziska povo-
lenie alebo opravnenie na podnikanie. Zakon ¢. 513/1991 Zb. Obchodny
zakonnik v § 2 definuje podnikanie ako sdstavnu cinnost vykonavanu
samostatne podnikatelom vo vlastnom mene a na vlastni zodpovednost
na Ucely dosiahnutia zisku. Podnikatel'skd ¢innost méZu realizovat aj
rozpocCtové a prispevkové organizacie v zriad'ovatel'skej posobnosti sa-
mospravneho kraja, pricom podrobnosti upravuje § 28 ods. 1 a 3 zdkona
€. 523/2004 Z.z. orozpoctovych pravidlach verejnej spravy aozmene
a doplneni niektorych zakonov v zneni neskorsich predpisov. Rozpoctova
organizacia nemdze vykonavat podnikatel'skd ¢innost, ak osobitny pred-
pis neustanovuje inak. Rozpoctové pravidla verejnej spravy d’alej usta-
novujy, Ze ndklady na podnikatel'ska ¢innost musia byt kryté vynosmi
z nej. Rozdiel medzi vynosmi a ndkladmi po zdanenfi zostava v plnom roz-
sahu ako doplnkovy zdroj d'alSieho rozvoja a skvalitiiovania ¢innosti.26

Vyssie uvedené legislativne ipravy umoznuji samospravnemu kraju
zakladat' rozne organizacné formy podnikania. MoZe ist o akciové spo-
lo¢nosti, spolo¢nosti s ru¢enim obmedzenym, respektive mézu byt zria-
dené rozpoctové alebo prispevkové organizacie. Podnikatel'ska Cinnost
mu umoziiuje vstupovat do spoluprace aj s inymi krajmi, pripadne sub-
jektmi sukromného sektora pri rieSeni takych rozvojovych programov,
ktoré z vlastnych zdrojov nedokaze realizovat (napriklad tzv. PPP pro-
jekty).

Postavenie a ¢innost samosprav zavisi od objemu a Struktiry prij-
mov. Prave Struktdra prijmov samosprav odzrkadl'uje nielen ich finan¢énua
samostatnost, ale izavislost na $tatnom rozpocte ajej datiovd politiku.
Nosnym zdrojom financii samosprav sud prave danové prijmy, ktoré si
samospravy samé stanovuju a spravuju. Zaujimavé su preto nielen z po-
hl'adu ich objemu, ale aj druhu a vysky. Finan¢na samostatnost, respekti-
ve samostatnost rozpoc¢tov izemnych samosprav je jednou z priorit pro-
cesu fiskalnej decentralizacie, pricom prave ona tvori predpoklad efek-
tivnejSieho poskytovania verejnych statkov na regiondlnej imiestnej

26 Zdkon ¢. 595/2003 Z.z. o dani z prijmov v zneni neskorsich predpisov; Zdkon ¢ 511/1992 Zb.
o sprdve dani a poplatkov a o zmendch v sustave tizemnych finanénych orgdnov v zneni ne-
skorsich predpisov; Zdkon ¢ 513/1991 Zb. Obchodny zdkonnik v zneni neskorsich predpisov;
a Zdkon ¢ 523/2004 Z.z. o rozpoctovych pravidldch verejnej sprdvy a o zmene a doplneni
niektorych zdkonov v zneni neskorsich predpisov.
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urovni. Hodnotenie procesu fiSkalnej decentralizacie sleduje nielen prij-
movy, ale aj vydavkovu ¢ast rozpoctu izemnej samospravy.

Prispevok na zaklade dostupnych tdajov zavere¢nych uctov a sivah
jednotlivych izemnych samosprav z rokov 2008 az 2012 sleduje schop-
nost’ samosprav kryt ich vydavky vlastnymi prijmami, a to prostrednic-
tvom ukazovatel'a miery samofinancovania. Zaroveii je pozornost sme-
rovana na aktivitu samosprav v oblasti ziskavania doplnkovych prijmov
z vlastnictva majetku a podnikania a na zavislost' tychto prijmov na ob-
jeme majetku. V ramci spracovavanych udajov bol vyc¢isleny vztah celko-
vych aktiv a neobezného majetku, ktory je jednou z najcastejSie pouziva-
nych foriem majetku pri podnikatel'skej Cinnosti. V snahe posudit’ vplyv
hodnoty majetku samospravnych krajov Slovenskej republiky sa sleduju
vztahy medzi jednotlivymi ukazovatel'mi v absolitnom i relativnom vy-
jadreni. Pre overenie o¢akavanych vzajomnych vztahov bola pouzitd ma-
tica Pearsonovych korelacnych koeficientov, pricom Statistickd vyz-
namnost odhadov korela¢nych koeficientov bola testovana parametric-
kym Studentovym t-testom na hladine vyznamnosti 0,05.

Detailnejsi pohl'ad je venovany vziajomnym vztahom medzi mierou
samofinancovania 6smich samospravnych krajov Slovenskej republiky
a mierou krytia ich majetku vlastnymi zdrojmi. Z hl'adiska rozvoja tizem-
nych samosprav je pozitivne, ak miera samofinancovania nadobtida hod-
noty vyssie ako 1 (respektive viac ako 100 %). Uzemné samospravy st
schopné kryt svoje bezné vydavky vlastnymi prijmami, a tie im zaroven
umoznuju okrem vyfinancovania ich vlastnych potrieb financovat aj roz-
ne rozvojové aktivity, ktoré by im mohli v buddcnosti priniest dalSie
prijmy. Z dosiahnutych vysledkov je ale zrejmé, Ze sledované samosprav-
ne kraje Slovenskej republiky v rokoch 2008 aZ 2012 dokazali vykryt
svoje bezné vydavky len na tirovni 50 az 69 %, pricom najlepsie vysledky
boli zaznamenané v sledovanom obdobi v pripade Bratislavského, Trnav-
ského a Nitrianskeho samospravneho kraja. Z uvedenych hodnot vyplyva,
Ze zvySnu cast beZnych vydavkov bolo potrebné kryt z cudzich zdrojov,
najcastejSie dotdciami zo Statneho rozpoctu. Vzhl'adom k neschopnosti
slovenskych samospravnych krajov financovat ich bezné ¢innosti, pozor-
nost sme zamerali na sledovanie vztahu medzi ich schopnostou pokryt
svoju ¢innost vlastnymi zdrojmi prijmov a krytim majetku ich vlastnymi
zdrojmi.

Miera samofinancovania méze byt podmienena prave krytim majet-
ku samosprav ich vlastnym majetkom (t.,j. podielom vlastného kapitalu
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na celkovych aktivach). I napriek vysokym hodnotam Pearsonovych ko-
eficientov v pripade Banskobystrického, PreSovského a KoSického kraja
je z Tabulky 1 zrejma Statisticky nevyznamna koreldcia medzi mierou
samofinancovania samospravy amierou Kkrytia majetku vlastnymi
zdrojmi. Vzajomna vazba medzi sledovanymi ukazovatel'mi sa nepotvrdi-

la.

Tabul'ka 1 Korela¢na matica vzajomnych vztahov

Korela¢na matica vzajomnych vztahov

Samospravny MS VUC P:di_?.lnl:mréff a xsny UzCVM NOM a prijmy

kraj SR a MKM VZ p ’a PYC p L PYC zVM a PC
Bratislavskysa- | T | -0,419 0,983 0,460 0,971
mospravnykraj |[p| 04829 0,002 8** 0,435 1 0,005 9**
Trnavskysamo- | T | 0123 0,088 0,354 0,382
spravny kraj p| 08432 0,887 8 0,558 4 0,526 1
Trendianskysa- | T | 0,250 -0,060 -0,704 0,638
mospravnykraj | p | 06853 09237 0,184 8 0,247 2
Nitriansky samo- | T | 0,766 -0,422 0,647 0,848
spravny kraj p| 01825 0,4312 0,238 4 0,107 1
Zilinsky samo- r| 0173 -0,647 0,444 0,606
spravny kraj p| 07812 0,278 7 0,454 2 0,237 7
Banskobystricky | r | 0,850 -0,083 -0,400 0,293
samospravny kraj | p 0,094 0 0,8950 0,504 6 0,632 2
Kosicky samo- r| 0527 0,315 0,302 -0,277
spravny kraj p| 03614 0,606 2 0,620 6 0,652 8
Presovsky samo- | T | 0,676 0,906 0,833 -0,091
spravny kraj p| 02107 0,451 7 0,080 7 0,4517

Pramen: Zdverecné ucty Bratislavského samosprdvneho kraja [2008 - 2012] [online]. 2015
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[cit. 2015-02-09]. Dostupné na: http://www.region-bsk.sk/clanok/zaverecny-
ucet-bsk-241534.aspx; Zdverecné tcty Trnavského samosprdvneho kraja [2008 -
2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na: https://www.trnava-vuc.
sk/sk/dokumenty-a-vyzvy; Zdvere¢né icty Trencianskeho samosprdvneho kraja
[2008 - 2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na: http://www.tsk.sk/
financie/zaverecny-ucet.html?page_id=2691; Zdverecné icty Nitrianskeho samo-
sprdvneho kraja [2008 - 2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na:
http://www.unsk.sk/showdoc.do?docid=1586; Zdvereéné icty Zilinského samo-
sprdvneho kraja [2008 - 2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na:
http://www.regionzilina.sk/sk/samosprava/urad-zsk/odbor-financii/zaverecne-
ucty/; Zdverecné ucty Banskobystrického samosprdvneho kraja [2008 - 2012] [on-
line]. 2015 [cit. 2015-02-09]. Dostupné na: http://www.vucbb.sk/Urad/Oddelenia
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UraduBBSK/Oddeleniefinancii/Dokumenty/Zavere¢nytiéetaspx; Zdverecné icty
Kosického samosprdvneho kraja [2008 - 2012] [online]. 2015 [cit. 2015-02-09].
Dostupné na: http://web.vucke.sk/sk/uradna-tabula/financie/zaverecny-ucet/;
Zdverecné ucty PreSovského samosprdvneho kraja [2008 - 2012] [online]. 2015
[cit. 2015-02-09]. Dostupné na: http://www.po-Kkraj.sk/sk/samosprava/udaje/
rozpocet/; avlastné spracovanie. Poznamka: MS VUC a MKM VZ - miera samofi-
nancovania VUC a miera krytia majetku vlastnymi zdrojmi, Podiel NOM/CA a prij-
my z VM a PC - podiel neobezného majetku na celkovych aktivach a prijmy z vlast-
nictva majetku a podnikatel'skej ¢innosti, MS VUC a prijmy z VM a PC - miera samo-
financovania VUC a prijmy z vlastnictva majetku a podnikatel'skej &innosti, NOM
a prijmy z VM a PC - neobezny majetok a prijmy z vlastnictva majetku a podnika-
tel'skej ¢innosti.

KedZe miera samofinancovania jednotlivych samospravnych krajov
Slovenskej republiky sved¢i o tom, Ze samospravne Kraje si nedokazu fi-
nancovat vlastné potreby, je zrejmé, Ze st nutené k zavislosti na Statnom
rozpocte, respektive na inych finan¢nych zdrojoch. Jednou z moZnosti,
ako ziskat' doplnkové zdroje na vykon svojich obligatérnych i fakultativ-
nych kompetencii, je aj prijem z vlastnictva majetku a podnikania.

Nasledujica cast prispevku sa zameriava na sledovanie vztahu me-
dzi podielom neobezného majetku na celkovych aktivach 6smich samo-
spravnych krajov Slovenskej republiky a ich prijmami z vlastnictva ma-
jetku a podnikania. Tato ¢innost je vSak z pohl'adu samospravnych krajov
dobrovol'na a zavisi od konkrétneho samospravneho kraja, ¢i sa na taky-
to spdsob ziskavania dodato¢nych zdrojov podujme. Pozornost sa preto
venovala vztahu medzi prijmami z vlastnictva majetku samospravnych
krajov Slovenskej republiky a premennymi, pri ktorych sa predpoklada
vzajomna vazba. Overovany bol preto vztah medzi ziskavanim doplnko-
vych prijmov prave spominanym sp6sobom a objemom neobezného ma-
jetku, ako aj jeho podielom na celkovych aktivach a mierou samofinanco-
vania samospravnych krajov. Z Tabul'ky 1 je, s vynimkou Bratislavského
samospravneho kraja, podobne, ako v pripade predchadzajiceho vztahu,
zjavna nepotvrdend Statistickd zavislost medzi sledovanymi finan¢nymi
ukazovatel'mi. V stuvislosti s dosahovanymi hodnotami Pearsonovych ko-
eficientov je vSak nutné pripomenut, Ze aj vtomto pripade dosahovali
niektoré samospravne kraje vysoké hodnoty, tie vSak neboli statisticky
vyznamné. Je zretel'né, Ze medzi vySkou neobezného majetku Bratislav-
ského samospravneho kraja a prijmami z vlastnictva majetku a podnika-
nia bola v sledovanom obdobf silna pozitivna, Statisticky vyznamna kore-
lacia, ¢o potvrdzuje aj hodnota p < a. Na zaklade vysledkov je teda moZné
predpokladat, Ze s rastom objemu neobezného majetku (teda aj jeho po-
dielu na celkovych aktivach samospravneho Kkraja) bude rast aj hodnota
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doplnkovych prijmov plynucich zjeho vlastnictva, ako aj z podnikatel-
skej Cinnosti. Bratislavsky samospravny kraj mohol financovat vykon
kompetencii z finanénych zdrojov ziskanych vyuZivanim svojho neobez-
ného majetku. Prijem z vlastnictva majetku Bratislavského samosprav-
neho kraja dosahoval, s viynimkou roku 2008, v sledovanom obdobi v po-
rovnani s ostatnymi samospravnymi krajmi Slovenskej republiky vysoké
hodnoty. V roku 2009 takouto formou ziskal zdroje vo vySke 1 029 tis.
EUR, ktoré v roku 2011 dosiahli aroven 1 306 tis. EUR, no v roku 2012 uz
zaznamenali mierny pokles (1 259 tis. EUR). Hodnota jeho neobezného
majetku vSak v Case rastla (110 829 tis. EUR az 227 137 tis. EUR), ¢o vy-
tvaralo predpoklad na vyuzitie daného majetku pri financovani nielen
vlastnych, ale aj rozvojovych aktivit.2?

Tabul'ka 2 Statisticky vyznamné vzajomné vztahy medzi vybranymi ukazovatel'mi

Statisticky vyznamné vziajomné vztahy medzi vybranymi ukazovatel'mi

Podiel
Samospravny a sgxly NOM/CA | MKM VZ I:ll)((l:/fﬂ‘g MS VUC rgx;’l;
kraj SR ZVMapc| 2Primy | a NOM NOM/CA a NOM 2 VM a PC
zVM aPC

Bratislavsky sa- r| 0971 0,983 - - - -
mospravny kraj | p | 0,005 9**| 0,002 8** - - - -
Trnavsky samo- r - - -0,931 0,970 - -
spravny kraj p - - 0,0214 |0,006 1** - -
Zilinsky samo- r - - -0,947 - - -
spravny Kraj p - - 0,014 4 . - _
Banskobystricky | I - - - - -0,974 -
samospravny kraj | p - - - - 0,005 0** -
PreSovsky samo- | I - - - - - 0,906
spravny kraj p - - - - - 0,034 2

Pramen: Zdverecné ucty Bratislavského samosprdvneho kraja [2008 - 2012] [online]. 2015
[cit. 2015-02-09]. Dostupné na: http://www.region-bsk.sk/clanok/zaverecny-
ucet-bsk-241534.aspx; Zdverecné tcty Trnavského samosprdvneho kraja [2008 -
2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na: https://www.trnava-vuc.
sk/sk/dokumenty-a-vyzvy; Zdvereéné tiéty Zilinského samosprdvneho kraja [2008 -
2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na: http://www.regionzili-
na.sk/sk/samosprava/urad-zsk/odbor-financii/zaverecne-ucty/; Zdverecné ucty
Banskobystrického samosprdvneho kraja [2008 - 2012] [online]. 2015 [cit. 2015-

27 SEDLAKOVA, S. a Z. VALOVSKA. Property and Its Use within Business Activities of Re-
gional Self-Government Authorities in Slovakia. Przedsiebiorstwo & Finanse. 2014, vol. 4,
no. 4, s.37-38. ISSN 2084-1361.
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02-09]. Dostupné na: http://www.vucbb.sk/Urad/OddeleniaUraduBBSK/Oddele-
niefinancii/Dokumenty/Zaverec¢nyucet.aspx; Zdverecné Ucty PreSovského samo-
sprdvneho kraja [2008 - 2012] [online]. 2015 [cit. 2015-02-09]. Dostupné na:
http://www.po-kraj.sk/sk/samosprava/udaje/rozpocet/; avlastné spracovanie.
Poznamka: NOM a prijmy z VM a PC - neobeZny majetok a prijmy z vlastnictva ma-
jetku a podnikatel'skej ¢innosti, Podiel NOM/CA a prijmy z VM a PC - podiel neo-
bezného majetku na celkovych aktivach a prijmy z vlastnictva majetku a podnika-
tel'skej Cinnosti, MKM VZ a NOM - miera krytia majetku VUC a neobeZny majetok,
MKM VZ a podiel NOM/CA - miera krytia majetku VUC a podiel neobezného majet-
ku na celkovych aktivach, MS VUC a NOM - miera samofinancovania VUC a neo-
bezny majetok, MKM VZ a prijmy z VM a PC - miera krytia majetku VUC a prijmy
z vlastnictva majetku a podnikatel'skej ¢innosti.

V snahe skimat, o mdZe viest samospravne kraje k ich aktivite zis-
kavat d’alSie prijmy na svoju ¢innost a zabezpecovanie verejnych statkov,
sa pozornost sustredila na analyzu d’alSich vztahov medzi majetkovymi
a finan¢nymi ukazovatel'mi slovenskych samospravnych krajov. Pre pre-
hl'adnost prezentovania vysledkov st v Tabul'ke 2 uvedené samospravne
kraje Slovenskej republiky, ktoré boli v sledovanom obdobi charakteris-
tické pozitivnym vztahom medzi vybranymi ukazovatel'mi stavu majet-

ku, ako aj ukazovatel'mi ich finan¢nej situacie.

Prezentované su uz len vzajomné ukazovatele, pri ktorych bola po-
tvrdena Statisticky vyznamna korel4cia (Ci uz pozitivna, alebo negativna).
Na zdklade vysledkov hodn6t Pearsonovych koeficientov a drovne ich
vyznamnosti sa v pripade Trencianskeho, Nitrianskeho a KoSického sa-
mospravneho kraja nepotvrdili Statisticky vyznamné vzajomné vazby
medzi sledovanymi ukazovatelmi. Napriek vysokym hodnotam korelac-
nych koeficientov nie st hodnoty Pearsonovych koeficientov spomina-
nych samospravnych krajov prezentované, a to prave z dévodu ich Statis-
ticky nepreukazanej vyznamnosti na hladine vyznamnosti a.

V pripade Bratislavského samospravneho kraja uz boli pozitivne
vztahy, ako aj ich Statistickd vyznamnost prezentované. Vyrazne silna
zavislost sa potvrdila tiez v pripade Trnavského a Banskobystrického
samospravneho kraja. S rastom podielu neobezného majetku na aktivach
Trnavského samospravneho Kkraja rastla aj miera krytia majetku vlast-
nymi zdrojmi. NeobeZny majetok v sledovanom obdobi, svynimkou
miernych poklesov, rastol (92 938 tis. EUR aZ 100 664 tis. EUR). Ked'Ze
miera krytia majetku vlastnymi zdrojmi daného samospravneho kraja
v Case vyrazne Klesala, ¢o potvrdil aj pokles z hodnoty 67,03 % v roku
2008 na uroven 30,35 % v roku 2012, bolo nutné sledovat vyvoj jeho
celkovych aktiv, ako aj vlastnych zdrojov krytia. Vysledky analyzy vyvoja
oboch ukazovatel'ov potvrdili, Ze pokles miery krytia majetku vlastnymi
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zdrojmi bol v tomto pripade sposobeny narastom celkovych aktiv Trnav-
ského samospravneho kraja (134 182 tis. EUR v roku 2008 az 187 372
tis. EUR vroku 2012). Ako uZ bolo uvedené vyssie, finan¢na zavislost
samospravnych krajov zavisi od miery ich samofinancovania. Pre Zilinsky
samospravny kraj bolo charakteristické, Ze s rastom objemu jeho neo-
bezného majetku narastala aj miera jeho finan¢nej samostatnosti, a na-
opak. Uvedenud skutocnost by sme mohli s opatrnostou interpretovat
napriklad tak, Ze s poklesom neobeZzného majetku rastli prijmy samo-
spravneho kraja (datiového, ¢i nedaniového charakteru). Ked'Ze v pripade
tohto kraja nebola potvrdena zavislost medzi prijmami z vlastnictva ma-
jetku a podnikania a neobezZnym majetkom, bolo mozné predpokladat, ze
rast sa prejavi v oblasti danovych prijmov, respektive v skupine ostat-
nych nedariovych prijmov. Podobne, ako pri Trnavskom Kraji, aj pri Zilin-
skom kraji sa potvrdil vzajomny vztah medzi mierou krytia majetku
vlastnymi zdrojmi a objemom neobeZného majetku kraja. KedZe miera
krytia majetku vlastnymi zdrojmi v ¢ase klesala (pokles z 36,16 % v roku
2008 na 28,08 % v roku 2012), pricom vsak celkové aktiva v sledovanom
obdobi rastli (373 343 tis. EUR vroku 2008 az 439 408 tis. EUR v roku
2012), je mozné predpokladat, Ze narast aktiv Zilinského samospravneho
kraja mohol byt spdsobeny ich ziskanim z inych zdrojov. Poslednym kra-
jom s vyrazne silnym a Statisticky vyznamnym vztahom medzi sledova-
nymi ukazovatel'mi bol PreSovsky samospravny kraj. Tento samospravny
kraj sa v rokoch 2008 az 2012 vyznacoval tym, Ze prave prijmy z podni-
katel'skej ¢innosti ¢i vlastnictva majetku mu umoznovali zvySovat mieru
krytia majetku vlastnymi zdrojmi, respektive naopak.28

Zaver

Vlastnictvo majetku je zdkladnym predpokladom rozvoja regionalneho
sektora, pricom vytvara priestor pre kvalitné zabezpecenie verejnych
statkov, no zaroven umoziuje vlastni podnikatel'ski cinnost samo-
spravnych krajov. Cielom podnikatel'skej ¢innosti v tomto pripade nie je
dosahovanie dominantného postavenia na trhu, ale zhodnocovanie ma-
jetku takym spdsobom, aby boli ziskané do rozpoctu doplnkové finan¢né
zdroje, ktoré moézu byt pouzité pre d’alsi rozvoj samospravneho kraja.
Majetkovu poziciu samospravnych krajov mozno odvodit nielen z analy-
zy Struktdry ich majetku a zdrojov financovania, ale aj zo vzajomnych

28 SEDLAKOVA, S. a Z. VALOVSKA. Property and Its Use within Business Activities of Re-
gional Self-Government Authorities in Slovakia. Przedsiebiorstwo & Finanse. 2014, vol. 4,
no. 4, s. 39-40. ISSN 2084-1361.
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vztahov medzi mierou samofinancovania, ktora vyjadruje schopnost kry-
tia beznych vydavkov vlastnymi prijmami, a mierou krytia majetku vlast-
nymi zdrojmi. Miera samofinancovania jednotlivych samospravnych kra-
jov Slovenskej republiky sved¢i o tom, Ze samospravne Kraje si nedokazu
financovat vlastné potreby a st zavislé na dotaciach zo Statneho rozpoc-
tu, respektive na inych financ¢nych zdrojoch, a preto by mali svoje aktivity
viac zameriavat na ziskavanie doplnkovych prijmov, medzi ktoré patria
aj prijmy z vlastnictva majetku ¢i prijmy z podnikania. Z vysledkov uve-
deného vyskumu vyplynulo, Ze srastom objemu neobeZného majetku
(teda aj jeho podielu na celkovych aktivach samospravneho kraja) rastla
aj hodnota prijmov plynucich z jeho vlastnictva. V ramci jednotlivych sa-
mospravnych krajov sa vSak majetok nevyuziva na podnikanie v rovna-
kom rozsahu, a preto prave tu vidime moznosti na zlepSenie.
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Applying the Skip Navigation Links
in the Context of the Websites’ Accessibility
of Central Public Administration Bodies
in the Trnava Region?

Jana Koprlova

Abstract: The study focuses in its main aim on seeking yet undetected or
undefined deficits in relation to applying the skip navigation mechanism on
the websites of the central public administration bodies in the Trnava Re-
gion in the context of improving the websites accessibility and it consists of
two separate parts. The first part presents a basic introduction to the ques-
tions of skip navigation links, with the key attention paid to the following
three main areas: applying of skip navigation links, visual hiding of skip
navigation links, and web browsers’ bug related to skip navigation links.
The second part of the study concentrates on the basis of analysis of apply-
ing the skip navigation links on the websites of the central public admin-
istration bodies in the Trnava Region on the processes focused on detection
of potential deficits and gaps in the websites’ accessibility or related possi-
ble non-compliance with the legislation in force.

Key Words: Websites; Websites’ Accessibility; Skip Navigation Links; Public
Administration; Central Public Administration Bodies; Compliance with
Legislation in Force; the Trnava Region; Analysis.

Introduction

The on-line form of presentation and communication of the public ad-
ministration authorities via Internet belongs not only to the most effec-
tive forms of communications - in relation to the territorial impact of the
communicated information, but also to the most problematic - in the
context of technical realization due to a number of specific standards re-
quired by handicapped web users with various forms of disabilities. In
the following study the author focuses on the questions of applying the
skip navigation links as key elements by building the websites.

1 This study was created within the institutional project of the Faculty of Law of Trnava
University in Trnava No. 10/2013 “Websites’ Accessibility in Public Administration”, in
the Slovak original “Pristupnost webovych stranok vo verejnej sprave”.
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While sighted web users use their eyes as a built-in skip navigation
mechanism which enables them to bypass several links with only one
click or to move directly to the link they want to reach with the mouse,
for users with some forms of visual or motor disabilities means bypass-
ing the navigation links or direct browsing the website a very serious
technical problem. Importance and wide-social interest in solving this
problem is reflected also in the adopted related legislation which is in the
Slovak Republic represented by the latest Ministerial Decree of the Minis-
try of Finance of the Slovak Republic No. 55/2014 Coll. of Standards for
Information Systems of Public Administration issued on March 4t, 2014,
and effective from March 15th, 2014.2

The aim of the study is to analyze applying the skip navigation links
on the websites of the central public administration bodies in the Trnava
Region. In the context of the research questions we define the main hy-
pothesis as follows: Homepages of the central public administration bodies
in the Trnava Region apply technically correctly the skip navigation links
mechanism.

SKkip navigation links

The following part of the study familiarizes the readers with the main
questions of applying of skip navigation links, visual hiding of skip navi-
gation links, and web browsers’ bug related to skip navigation links.

Applying of skip navigation links

The idea of applying the skip navigation links is simple: they serve to
provide a link at the top of the webpage which jumps the user down to an
anchor or target at the beginning of the main content. For the most part it
seems to be easy, though there is more than one way to accomplish the
goal. From the technical view the process of creating the skip navigation
link could be explained through a HTML code as it is shown in the follow-
ing example:3

2 See Vynos Ministerstva financii Slovenskej republiky ¢. 55/2014 Z.z. o Standardoch pre in-
formacné systémy verejnej sprdvy zo 4. marca 2014 [Ministerial Decree of the Ministry of
Finance of the Slovak Republic No. 55/2014 Coll. of Standards for Information Systems of
Public Administration issued on March 4t, 2014].

3 “Skip Navigation” Links. In: WebAIM: Web Accessibility in Mind [online]. 2013-10-25
[cit. 2015-03-01]. Available at: http://webaim.org/techniques/skipnav/; and KOPRLOVA,
J. Applying the Skip Navigation Links in the Context of the Websites” Accessibility of Cen-
tral State Administration Bodies in the Slovak Republic. Societas et iurisprudentia [online].
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+ HTML code:

<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Visual hiding of skip navigation links

By building the website the most required form of applying the skip nav-
igation mechanism is to make it invisible. For hiding the skip links there
are several techniques to be applied. Two parallel conditions should be
necessarily taken into account in this process: the first one means the re-
quirement of visual hiding of the skip links content, and the second one
represents the requirement of accessibility of the skip links content for
screen readers. Nowadays, the best known and most often used CSS code
“visibility: hidden;/display: none;” satisfies the only first one from the two
above-mentioned conditions and so it cannot be recommended in rela-
tion to its non-visibility and inaccessibility for screen readers. An effec-
tive solution of this problem, satisfying the both conditions, offer the fol-
lowing HTML and CSS codes:*

#+ HTML code:

<div class="hidden">This text is hidden.</div>;
#+ CSS code:

.hidden {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;

2014, ro¢. 2, ¢. 2, pp. 134-135 [cit. 2015-03-01]. ISSN 1339-5467. Available at: http://sei.
iuridica.truni.sk/archive/2014/02/SOCIETAS-ET-IURISPRUDENTIA-2014-02.pdf.

CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2013-09-24 [cit. 2015-03-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/; and KOPRLOVA, ]. Applying the Skip Navigation Links in
the Context of the Websites’ Accessibility of Central State Administration Bodies in the
Slovak Republic. Societas et iurisprudentia [online]. 2014, ro¢. 2, ¢. 2, p. 135 [cit. 2015-03-
01]. ISSN 1339-5467. Available at: http://sei.iuridica.truni.sk/archive/2014/02/SO-
CIETAS-ET-IURISPRUDENTIA-2014-02.pdf.

-~
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overflow: hidden;
.
By generally recommended requirement to make the skip navigation

links invisible until they receive keyboard focus, the following HTML and
CSS codes should be applied:5

+ HTML code:
<div id="hidden"><a href="#main-content">Skip to Main Content
</a></div>;

4+ CSScode:
#hidden a {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;
overflow: hidden;

}

#hidden a:focus {
position: static;
width: auto;
height: auto;

1.

This means a very useful solution which could be preferred above all
for sighted keyboard users those cannot use a mouse.

Web browsers’ bug related to skip navigation links

The recommended above-mentioned skip navigation links related solu-
tions are working effective in most web browsers, but nowadays there
still exists one bug which lowers the efficiency of their applying through
disrupting the logical order by browsing or reading the webpage links.
This makes the webpage browsing with keyboard distortable or even
non-effective. An appropriate solution for healing this bug offers the
HTML code as follows:®

5 CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2013-09-24 [cit. 2015-03-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/.

6 Skip Navigation Links (Updated 6/19/2009). In: JimThatcher.com [online]. 2014-09-16
[cit. 2015-03-01]. Available at: http://www.jimthatcher.com/skipnav.htm; and KOPRLO-
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# HTML code:
<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content" tabindex="-1">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Analysis of applying the skip navigation links on the websites of the
central public administration bodies in the Trnava Region

Our analysis of applying the skip navigation links on the websites of the
central public administration bodies in the Trnava Region has been legis-
latively based on the Ministerial Decree of the Ministry of Finance of the
Slovak Republic No. 55/2014 Coll. of Standards for Information Systems
of Public Administration issued on March 4th, 2014, and effective from
March 15th, 2014, with the main attention laid on the § 14 Websites’ Ac-
cessibility (in the Slovak original “§ 14 Pristupnost webovych stranok”),
including related appendix Guideline 13. Providing Clear Navigation
Mechanisms (in the Slovak original “Pravidlo 13. Poskytovanie prehl'ad-
ného mechanizmu navigacie”).”

Our analysis was realized in the early March 2015 by applying web
browser Internet Explorer 11 (with style sheets and active elements
turned off). Complete sample was represented by all websites of all the
central public administration bodies in the Trnava Region, while research

VA, J. Applying the Skip Navigation Links in the Context of the Websites’ Accessibility of
Central State Administration Bodies in the Slovak Republic. Societas et iurisprudentia
[online]. 2014, ro¢. 2, ¢. 2, pp. 136-137 [cit. 2015-03-01]. ISSN 1339-5467. Available at:
http://sei.iuridica.truni.sk/archive/2014/02 /SOCIETAS-ET-IURISPRUDENTIA-2014-02.
pdf.

Compare with KOPRLA, M. and ]. KOPRLOVA. Analyza pristupnosti webovych stranok
vybranych webovych sidiel verejnej spravy z pohl'adu administrativno-spravneho ¢lene-
nia Slovenskej republiky. Societas et res publica [online]. 2013, roc. 2, ¢. 1, pp. 93-160
[cit. 2015-03-01]. ISSN 1338-6530. Available at: http://serp.fsv.ucm.sk/archive/2013/
01/SOCIETAS-ET-RES-PUBLICA-2013-01.pdf; and with KOPRLA, M. Pristupnost’ webo-
vych stranok ako vyznamny faktor zvy$ovania konkurencieschopnosti. In: K. DURKOVA,
A. BOBOVNICKY and A. ZAUSKOVA, eds. Inovdcie a vedomostnd spolo¢nost/digitdlny mar-
keting - udrZatelny rast a ndvrat investicii [CD-ROM]. 1. vyd. Trnava: Univerzita sv. Cyrila
a Metoda v Trnave, Fakulta masmedialnej komunikacie, 2012, pp. 49-63. ISBN 978-80-
8105-454-9.
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sample was defined by all homepages of all the central public administra-
tion bodies in the Trnava Region, namely of:8

4+ Central public administration body of Dunajskéa Streda (http://www.
dunstreda.sk/);

4+ Central public administration body of Galanta (http://www.galanta.
sk/);

+ Central public administration body of Hlohovec (http://www.hloho-
vec.sk/);

4+ Central public administration body of PieStany (http://www.pies-
tany.sk/);

4+ Central public administration body of Senica (http://www.senica.
sk/);

4+ Central public administration body of Skalica (http://www.skalica.
sk/);

+

Central public administration body of Trnava (http://www.trnava.

sk/).

Central public administration body of Dunajskd Streda

Next figure displays homepage of the central public administration body
of Dunajska Streda, with style sheets and active elements turned off.
There is no skip link applied.

Analyzing the homepage of the central public administration body of
Dunajska Streda in context of using the skip navigation links following
key findings could be detected:®

4 Number of links before the main content: 157 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Dunajska Streda. In relation to this
finding we can recommend to add the skip navigation links in accordance
with the model examples shown in the previous part of the study named
“Skip navigation links”.

8 See Zdkon ¢. 575/2001 Z.z. o organizdcii ¢innosti vlddy a organizdcii Ustrednej Stdtnej sprd-
vy v platnom zneni [Act No. 575/2001 Coll. on Organization of the Activities of the Gov-
ernment and Organization of the Central Public Administration, as amended].

9 Source code of the central public administration body website of Dunajskd Streda
[online]. 2015 [cit. 2015-03-01]. Available at: http://www.dunstreda.sk/.
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Figure 1 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Dunajska Streda
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Dunajskd Streda [online]. 2015 [cit. 2015-03-01]. Available at:
http://www.dunstreda.sk/.

Central public administration body of Galanta

Next figure displays homepage of the central public administration body
of Galanta, with style sheets and active elements turned off. There is no
skip link applied.

Analyzing the homepage of the central public administration body of
Galanta in context of using the skip navigation links following key find-
ings could be detected:1°

%+ Number of links before the main content: 39 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Galanta. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

10 Source code of the central public administration body website of Galanta [online]. 2015
[cit. 2015-03-01]. Available at: http://www.galanta.sk/.
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Figure 2 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Galanta
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stranky m
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Galanta [online]. 2015 [cit. 2015-03-01]. Available at: http://
www.galanta.sk/.

Central public administration body of Hlohovec

Next figure displays homepage of the central public administration body
of Hlohovec, with style sheets and active elements turned off. The ana-
lyzed skip link is marked by red rectangle.

Analyzing the homepage of the central public administration body of
Hlohovec in context of using the skip navigation links following key find-
ings could be detected:1!

Number of links before the main content: 30 links;
Number of skip links: 6 links;
Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;
HTML code of skip links:
<div class="hidden-special">
<a href="#m_00" title="Prechod na navigaciu block
menu">Prechod na navigaciu block menu</a>
<a href="#m_170639" title="Prechod na navigaciu Hlavné

FEEFEE

11 Source code of the central public administration body website of Hlohovec [online]. 2015
[cit. 2015-03-01]. Available at: http://www.hlohovec.sk/.
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menu">Prechod na navigaciu Hlavné menu</a>
<a href="#m_221500" title="Prechod na navigaciu Hlavné menu
3">Prechod na navigaciu Hlavné menu 3</a>
<a href="#m_215382" title="Prechod na navigaciu Hlavné menu
4">Prechod na navigaciu Hlavné menu 4</a>
<a href="#m_110215" title="Prechod na navigaciu Hlavné menu
5">Prechod na navigaciu Hlavné menu 5</a>
<a href="#m_222476" title="Prechod na navigaciu Hlavné menu
6">Prechod na navigaciu Hlavné menu 6</a>
</div>
[Missing selector name="m_00"]
<aname="m_170639"></a>
<aname="m_221500"></a>
<aname="m_215382"></a>
<aname="m_110215"></a>
<aname="m_222476"></a>;
+ (SS code of skip links:
Mhidden-special {
height: 0;
overflow: hidden;
margin: 0;
padding: 0;
border: 0;
}

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Hlohovec, but it works technically
incorrectly. In relation to our finding we can recommend to replace ele-
ment “<a href="#m_00" title="Prechod na navigdciu block menu">Prechod
na navigdciu block menu</a>" with element “<a href="#m_225098">
Prejst’ na obsah strdnky</a>", then to add the attribute tabindex="-1" to
website’s target elements and to replace CSS code “height: 0;” with CSS
code in accordance with the model examples shown in the previous parts
of the study named “Visual hiding of skip navigation links” and “Web
browsers’ bug related to skip navigation links”, with the aim, firstly, to
make the skip navigation links content accessible/visible for screen
readers and, secondly, to eliminate the disrupted logical order by brows-
ing or reading the webpage links that occurs by most of web browsers.
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Figure 3 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Hlohovec
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Hlohovec [online]. 2015 [cit. 2015-03-01]. Available at: http://
www.hlohovec.sk/.

Central public administration body of Piestany

Next figure displays homepage of the central public administration body
of Piestany, with style sheets and active elements turned off. There is no
skip link applied.

Analyzing the homepage of the central public administration body of
PieStany in context of using the skip navigation links following key find-
ings could be detected:12

4 Number of links before the main content: 49 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of PieStany. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

12 Source code of the central public administration body website of Piestany [online]. 2015
[cit. 2015-03-01]. Available at: http://www.piestany.sk/.
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Figure 4 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Piestany

!gl ¥ http://www.piestany.sk/ P-C | ¥) Home ! l

PIESTANY mestsky portil

Nastroje

» Kontakty

¢ Vypnut grafiku
* Mapa stranky

* Rss

Hlavné menu

- UVOD

« MESTO

« OBCAN
+ NAVSTEVNIK

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Piestany [online]. 2015 [cit. 2015-03-01]. Available at: http://
www.piestany.sk/.

Central public administration body of Senica

Next figure displays homepage of the central public administration body
of Senica, with style sheets and active elements turned off. There is no
skip link applied.

Analyzing the homepage of the central public administration body of
Senica in context of using the skip navigation links following key findings
could be detected:13

%+ Number of links before the main content: 47 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Senica. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

13 Source code of the central public administration body website of Senica [online]. 2015
[cit. 2015-03-01]. Available at: http://www.senica.sk/.
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Figure 5 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Senica
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Senica [online]. 2015 [cit. 2015-03-01]. Available at: http://
www.senica.sk/.

Central public administration body of Skalica

Next figure displays homepage of the central public administration body
of Skalica, with style sheets and active elements turned off. There is no
skip link applied.

Analyzing the homepage of the central public administration body of
Skalica in context of using the skip navigation links following key findings
could be detected:!#

4+ Number of links before the main content: 295 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Skalica. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

14 Source code of the central public administration body website of Skalica [online]. 2015
[cit. 2015-03-01]. Available at: http://www.skalica.sk/.
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Figure 6 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Skalica
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Skalica [online]. 2015 [cit. 2015-03-01]. Available at: http://
www.skalica.sk/.

Central public administration body of Trnava

Next figure displays homepage of the central public administration body
of Trnava, with style sheets and active elements turned off. There is no
skip link applied.

Analyzing the homepage of the central public administration body of
Trnava in context of using the skip navigation links following key find-
ings could be detected:!5

%+ Number of links before the main content: 22 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Trnava. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

15 Source code of the central public administration body website of Trnava [online]. 2015
[cit. 2015-03-01]. Available at: http://www.trnava.sk/.
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Figure 7 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Trnava
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Trnava [online]. 2015 [cit. 2015-03-01]. Available at: http://
www.trnava.sk/.

Conclusion

In the study “Applying the Skip Navigation Links in the Context of the
Websites’ Accessibility of Central Public Administration Bodies in the
Trnava Region” we have paid our attention in accordance with its main
aim to seeking yet undetected or undefined deficits in relation to apply-
ing the skip navigation mechanism on the websites of the central public
administration bodies in the Trnava Region in the context of improving
the websites accessibility. In the context of our research questions we de-
fined the main hypothesis as follows: Homepages of the central public
administration bodies in the Trnava Region apply technically correctly the
skip navigation links mechanism.

According to the results and key findings presented in previous parts
of our study we can underline the following final conclusions (valid as of
March 1st, 2015), divided in to three separate groups:

Homepages with the technically correctly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1"to website’s target elements which relates to none of central
public administration bodies analyzed in this study.
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Homepages with the technically incorrectly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1"to website’s target elements and to replace CSS code “display:
none;” with CSS code in accordance with the exactly in our study present-
ed model examples. These recommendations relate namely to only one
central public administration body:

#+ Central public administration body of Hlohovec.

Homepages with no skip navigation mechanism applied - for this
group we can recommend to add skip navigation links, then to add target
elements, to add the attribute tabindex="-1" to website’s target elements
and to avoid applying CSS code “display: none;” in accordance with the
exactly in our study presented model examples. These recommendations
relate namely to six central public administration bodies, which means
the majority of analyzed central public administration bodies in the
Trnava Region:

Central public administration body of Dunajska Streda;
Central public administration body of Galanta;

Central public administration body of PieStany;
Central public administration body of Senica;

Central public administration body of Skalica;

Central public administration body of Trnava.

FEEEFEE

Finally, as for verifying the set main hypothesis of the study we can
conclude that the hypothesis is not valid, so we have to reject it, because
from the 7 analyzed homepages of the central public administration bod-
ies in the Trnava Region no homepage was technically correctly working
and in compliance with legislation in forcel¢ (state valid as of March 1st,
2015).
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Abstract: Reviewing the textbook Mosny, Peter and Miriam Laclavikovd:
History of the State and Law on the Territory of Slovakia 1I. (1848 - 1948).
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In 2014 the co-authors prof. JUDr. Dr. h. c. Peter

@ Mosny, CSc., and doc. JUDr. Miriam Laclavikovs,
— PhD., published the second volume of the Eng-
L lish textbook about the State and Law history
History of the State and on territory of Slovakia. In contrast to the first
Law on the Territory volume, the presented textbook is focused on
3;??:2:"3"' the recent legal history. The main topic begins
ey with the introduction of problems that were

connected with building the civil State on our
territory in 1848 and chronologically continues
till 1948 when the totalitarian regime in Czech-
oslovakia was established.

Realizing the analysis of the publication two
basic criteria are important, which determine the book’s quality as text-
book about the history of State and Law on the territory of Slovakia. The
purpose of the existence of each textbook is to provide the readers the
most comprehensive summary of information in an understandable
form. Therefore, stylistics is crucial and its quality is the criterion of the
form. The other criterion is the chosen epistemology, because it influ-
ences the content of the textbook and generates the basis of its structure.
It also affects reduction, because it lays down the selection rules which
allow selecting among infinite number of facts, so called historical facts
that were essential for the development of our legal history.
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In connection with the first criterion, right at the beginning of the
textbook the co-authors stated their ambition providing that target
groups of readers are not only students of the Law faculties, but also the
broader professional and lay public. Therefore, they cared about the in-
telligibility of the textbook stylistics. In our opinion, they managed to ful-
fill this objective. The second criterion determines the content quality of
the presented textbook. Publication is divided into ten chapters. The first
seven of them are devoted to the history of State and the last three are
focused on the history of Law. We can observe dual structure in the chap-
ters devoted to the history of State. On the one hand, all chapters present
the history of State on our territory in a chronological order, from the
revolutionary years around 1848 through the Bach’s neo-absolutism, fol-
lowed by the Austro-Hungarian settlement and the formation of Czecho-
slovakia, its disintegration, and creation of the Slovak Republic and, final-
ly, re-building of Czechoslovakia after the Second World War. On the oth-
er hand, each chapter has a unified content scheme which progresses in
the direction from the central public authorities to the local administra-
tion and to the most important sources of law of the mentioned period of
our State history. Chosen content structure is not only a help for readers
to understand better the textbook theme, but also an expression of the
idea that the history of the State is connected with the history of the na-
tion. This is probably most visible by the evaluation of the Austro-
Hungarian State disintegration, followed by formation of the Czechoslo-
vak State. It is traditionally accepted that Czechoslovakia originated on
October 28%, 1918, when the so called Reception Norm as Act
No.11/1918 Coll. was declared. However, besides the Reception Norm
the equivalent status in the textbook has also the Martin Declaration
which is characterized as a primary document of the Czechoslovak State
formation.! Czechoslovakia was therefore created as a result of a fusion
of two political wills - the representatives of the Slovak National Council
and the National Committee. In the chapters devoted to the history of
Law on our territory is also visible the unified structure that corresponds
with the development of our legal system. However, its chronological
character is not immediately obvious, as by the chapters devoted to the
history of State. Nevertheless, by reading the individual sub-chapters the

1 MOSNY, P. and M. LACLAVIKOVA. History of the State and Law on the Territory of Slo-
vakia II. (1848 - 1948). 15t ed. Krakéw: Towarzystwo Stowakéw w Polsce, 2014, pp. 55-56.
ISBN 978-83-7490-768-2.
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readers reveal that development of legal system on our territory has its
own internal logic.

Both the stylistics and the content of the analyzed textbook bring the
history of State and Law in an intelligible form. The authors managed to
achieve their objective, because the textbook is understandable not only
for law students, but also for wider professional and lay public. In addi-
tion to this ambition a new element is presented in the textbook. History
and legal history can’t be viewed as a historiography and, therefore, they
can’t consist only from a set of following facts. The past has to be evaluat-
ed critically. For this we need to state some criteria which never would
be universal, but they will allow us to discuss the problematic passages of
our history. In several parts the textbook offers more than just exerted
alternatives of our history. Therefore, it encourages readers to the dis-
cussion, but at the same time it forces them to reason about the encoun-
tered problems and to delimit the evaluation that is unacceptable for
them.
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Abstract: Information on studying Law at the Faculty of Law of the Trnava
University in Trnava, Slovakia.

Key Words: Information; Studying Law; Faculty of Law of the Trnava Uni-
versity in Trnava, Slovakia.

Why to Study Law at the Faculty of Law of the Trnava University in
Trnava?

-

-+ O+ ¥

#

The best faculty of law in Slovakia (according to the rankings and rat-
ings of universities realized by ARRA in the period of years 2011 -
2014).

ECTS Label - credit transfer system among the European Union uni-
versities - is provided by the Faculty of Law of the Trnava University
in Trnava as by the only one faculty of law in Slovakia.

Diploma Supplement Label - offers the graduates the diploma sup-
plement which corresponds to the European standards and provides
the employers with superior information on the achieved profes-
sional qualification.

The reputation of the Faculty helps to place the graduates in the la-
bour market.

The tuition fees and process of education allow acquiring the highest
quality of the legal education in Slovakia also in external form.

New student’s hostel of Peter PAzman in Trnava.

High educational and scientific levels provide academic freedom and
comfort, responsibility, and permanent dialogue between teachers
and students.

Wide range of clinical trainings, internships, and professional prac-
tices.

Wide range of optional and selective courses.
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+ Foreign student mobility towards the European Union countries as
well as, for example, towards the Russian speaking countries (Russia,
Belarus, Georgia, or Armenia).

+ Offer of courses related to more than 20 subjects taught in foreign
languages (the English, German, and Spanish languages) which pro-
vides the opportunity for students to improve and specialize them-
selves in the foreign language professional terminology without pay-
ing additional fees for language courses.

#+ The opportunity to complete the entire study program in the English
language.

+ Large and dynamically expanding library funds of the Faculty’s li-
brary.

+ Merit scholarship and motivational scholarship.

Scientific and Research Activities of the Faculty

The current Faculty of Law at the Trnava University in Trnava resumed
its activities in the academic year 1998/1999. It picked up again on the
results of educational as well as scientific activities and values of the his-
toric Trnava University which performed its activities in the town of
Trnava in the period between years 1635 and 1777. Since the beginning
of its renewed existence in year 1998, the Faculty of Law of the Trnava
University in Trnava was able to ensure significant personal guarantees
not only for the development of the Master-degree program in the higher
education, but also for the development of research in the area of legal
sciences in the Slovak Republic.

Data on the results of professors, associate professors, and other
university teachers and researchers working at the Faculty document
permanent active scientific and other professional activities as well as
continuity in the further development of the Faculty’s scientific life. Com-
pared to previous years, the Faculty is yearly achieving a significant in-
crease in the results of scientific and other professional activities, and
this not only in quantitative, but also in qualitative evaluations of the
outputs. In comparison to previous years, there is recorded an increase
in the number of original scientific papers published in national and in-
ternational journals, abstract proceedings, and monographs as well as in
the number of active presentations at international and national scien-
tific conferences and other professional events.
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The Library at the Faculty of Law of the Trnava University in Trnava

The Faculty’s library is a specialized academic department which was
created in October 2000. It is a stable socio-educational part of the Facul-
ty the primary function of which is to collect, process, and enable the ac-
cess to scientific information. Since its creation it is built up as a scientific
library. The Faculty’s library is an integral part of the University Library
at the Trnava University in Trnava. From the view of its specialization
and profiling related to the library’s collection it is intended primarily for
students, doctoral students, teachers, and staff of the Faculty.

The UNIDROIT Library

The Library at the Faculty of Law of the Trnava University in Trnava is
since 2001 an integral part of the global network of depository libraries
of the International Institute for the Unification of Private Law - UNI-
DROIT. It serves as a depository library of this organization in the Slovak
Republic. In the network of academic libraries it enjoys a very special sta-
tus, as it was included among the 38 world prestigious law libraries with
this status.

Opportunities for Students

The students have the possibility to address and solve their requests and
proposals through their elected representatives in the Faculty’s and the
University’s Academic Senates. Large activities are realized by the Uni-
versity Pastoral Centre of St. Stanislav Kostka and the ELSA. (the Europe-
an Law Students’ Association). For students the Faculty organizes Veni
Sancte, Te Deum, matriculation ceremony, graduation ceremonies, and
other activities related to the student life.

The Graduates’ Asserting
Graduates of the three-year Bachelor study program:

4+ Are allowed, under conditions specified by the Faculty of Law, to
continue to study the two-year Master study program in the field of
law and get a degree Master of Laws “Mgr.”,

4+ Learn the rudiments of the theory and history of State and law, the
Roman law as well as the Slovak law in force, its application and in-
terpretation in all branches of the public law,

+ Gain introductory knowledge in the private law, familiar with the
principles and content of the international law and with its applica-

INFORMATION 279



al I SOCIETAS ET IURISPRUDENTIA
D | 2015, ro¢nik III., ¢islo 1, s. 277-281

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

tion methods as well as with the content of the European law and the
techniques, forms, and requirements for its implementation and ap-
plication in the Slovak Republic,

4+ Acquire knowledge and skills sufficient enough for being prepared,
for example, already in the second year of their study to work as so-
called legal assistants in lawyer’s offices or in commercial companies.

Graduates of the two-year Master study program that follows after
completing the three-year Bachelor study program can assert themselves
by:

4+ Performing the professions of judge, advocate, notary, prosecutor,
executor, senior judicial officer, mediation and probation officer as
well as by performing the activities in police forces, business, per-
sonal management, international relations, and in the area of appli-
cation and approximation of the European law,

4+ Activities of the central state and local authorities as well as interna-
tional government and non-government bodies and organizations
within the state and abroad, including the bodies of the European
Union by performing the functions of the so-called EU officials,

+ Activities of the public administration, state’s central and local ad-
ministration as well as territorial self-government at the level of the
municipality or city authorities and also at the level of bodies of the
self-governing regions,

4+ Activities in the area of academic research and education realized by
the faculties of law and research institutions,

+ Performing the activities outside the legal professions, as the lawyers
are belonging to the professions with a wide-range social overview
and critical thinking.

Prof. JUDr. Helena Barancova, DrSc.

Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
dekan.prf@truni.sk

Ing. Jana Koprlov4, PhD.
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Overview of Scientific Events Organized
by the Faculty of Law, Trnava University in Trnava,
Slovakia, until the End of the Year 2015

Prehl'ad vedeckych podujati organizovanych
Pravnickou fakultou Trnavskej univerzity v Trnave
do konca roka 2015

Tomas Strémy

Abstract: Overview of scientific events organized by the Faculty of Law,
Trnava University in Trnava, Slovakia, until the end of the year 2015.

Key Words: Information Overview; Scientific Events; Faculty of Law of the
Trnava University in Trnava, Slovakia, Year 2015.

Abstrakt: Prehlad vedeckych podujati organizovanych Prdvnickou fakul-
tou Trnavskej univerzity v Trnave do konca roka 2015.

v

KTlticové slova: Informativny prehl'ad; vedecké podujatia; Prdvnickd fakul-
ta Trnavskej univerzity v Trnave; rok 2015.

English version

Institute of Intellectual Property Law

+ March 31st, 2015: international conference held on the topic “Intel-
lectual Property in Slovakia and in the European Union and Its Per-
spective”.

Cooperation:

4+ international cooperation - cooperation of the V4 countries on an
international project within the two-year project CopyCamp (2015
and 2016),

+ international cooperation (offer from the Hungarian Open Society
Foundation) - the purpose of the project is to ensure the dissemina-
tion of knowledge in the area of the open educational resources in
Slovakia.
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Department of Civil and Commercial Law

4+ September 18t and 19t, 2015: XII. Luby’s Legal Days - international
conference held on the topic “Compensation as a Remedy in Private
Law”.

Department of Administrative, Environmental and Finance Law

#+ April 2314, 2015: lecture held by the Deputy Director of the National
Security Office on the topic “Promoting and Limiting the Right of Ac-
cess to Information in the Application Practice in Slovakia - State Se-
crets in Modern Times”,

4+ April 29, 2015: international conference held on the topic “The
Right to Asylum and Its Application in the Public Sector”,

4+ April 30t, 2015: lecture held by the President of the Slovak Chamber
of Tax Advisors on the topic “The Court of Justice of the European Un-
ion in the Field of Abuse of Rights, Tax Evasion vs. Acting in Good
Faith”,

+ November 2015, during the Week of Science and Technology: inter-
national conference organized in distance form within the VEGA
grant No. 1/0092/13 on the topic “Public Administration and Misde-
meanors”.

Department of Criminal Law and Criminology

4+ September 29%, 2015: international conference held on the topic
“Restorative Justice and Alternative Sentences in the Research Con-
texts” organized in cooperation with the Department of Legal Pro-
paedeutics,

4+ November 2015: international conference organized within the VE-
GA grant No.1/0315/14 on the topic “Harmonization of the Juvenile
Justice System in the European Union”.

Department of Labour Law and Social Security Law

4+ May 27th, 2015: international conference held on the topic “Feasibil-
ity of Social Rights in the System of Social Security”,

4+ September 30t, 2015: international conference organized in cooper-
ation with the Institute for Legal Aspects of Religious Freedom on the
topic “Social Doctrine of the Church and Its Impact on Labor Law”.
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Institute for Legal Aspects of Religious Freedom

+ May 21st, 2015: international conference held on the topic “The Im-
portance of the Exercise of Freedom of Conscience in a Democratic So-
ciety”,

4+ September 30t, 2015: international conference organized in cooper-
ation with the Department of Labour Law and Social Security Law on
the topic “Social Doctrine of the Church and Its Impact on Social Jus-
tice”.

Department of Theory of Law and Constitutional Law

+ June 5%, 2015: international conference held on the topic “The Prin-
ciples of Constitutionalism”.

Department of Legal Propaedeutics

4+ September 29th, 2015: international conference organized in cooper-
ation with the Department of Criminal Law and Criminology on the
topic “Restorative Justice and Alternative Sentences in the Research
Contexts”,

4+ November 2015: seminar held on the topic “Methodology and Meth-
ods of Criminological Research”.

Slovenska verzia

Ustav prdva dusevného vlastnictva

+ 31.marec 2015: zaveretna konferencia vramci projektu VEGA na
tému ,Prdvo duSevného vlastnictva na Slovensku av Eurdpskej tnii
a jeho perspektiva“.

Spolupraca:

4+ medzinidrodna spoluprica - kooperacia $titov V4 na medzinarod-
nom projekte vramci dvojrotného projektu CopyCamp (2015
a2016),

4+ medzinirodna spolupraca (ponuka od mad’arskej organizacie Open
Society Foundation) - na ucely realizacie projektu zabezpecovania
Sirenia poznatkov na Slovensku v oblasti otvorenych zdrojov vzdela-
vania.
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Katedra obcianskeho a obchodného prdva

+ 18. a19.september 2015: XII. Lubyho pravnické dni, Kongresové
centrum Slovenskej akadémie vied Smolenice, téma je ,Ndhrada sko-
dy ako prostriedok ndpravy v stikromnom prdve”.

Katedra sprdvneho prdva, prdva Zivotného prostredia a financného
prdva

4+ 23.april 2015: odborna prednaska ndmestnika riaditel'a Narodného
bezpecnostného uradu Slovenskej republiky na tému , Presadzovanie
a obmedzovanie prdva na pristup k informdcidm v aplikacnej praxi na
Slovensku - Stdtne tajomstvo v modernej dobe”,

+ 29.april 2015: medzinarodnd vedecka konferencia organizovana
v ramci grantu ¢. APVV-0024-12 v hoteli IMPIQ Trnava na tému , Prd-
vo na azyl a jeho aplikdcia vo verejnej sprdve”,

4+ 30.april 2015: odborna prednaska prezidenta Slovenskej komory
danovych poradcov na tému ,Judikatira Sudneho dvora Eurdpskej
unie v oblasti zneuZitia prdva, dariovych podvodov vs. konanie v dobrej
viere”,

+ november 2015, t. v tyZdni vedy a techniky: medzinarodna vedecka
konferencia organizovana diStancnou formou v ramci grantu VEGA
¢.1/0092/13 na tému , Verejnd sprdva a priestupky”.

Katedra trestného prdva a kriminoldgie

+ 29.september 2015: medzindrodnd Kkonferencia organizovana
v ramci projektu APVV doc. Strémyho na tému ,Restorativna justicia
a alternativne tresty vo vyskumnych suvislostiach” - organizuje sa
v spolupraci s Katedrou propedeutiky pravnickych predmetov,

+ november 2015: medzinarodnd vedeckd konferencia organizovana
v ramci grantu VEGA ¢. 1/0315/14 na tému ,Harmonizdcia trestného
sudnictva nad mlddeZou v Eurdpskej unii”.

Katedra pracovného prdva a prdva socidlneho zabezpecenia

+ 27.méj 2015: medzinarodné konferencia na tému , Uskutocnitel'nost
socidlnych prdv v systémoch socidlnej bezpecnosti”, miesto konania -
hotel Fénix Trnava,

4 30.september 2015: v spolupraci s Ustavom pre otazky naboZenskej
slobody medzinarodna konferencia na tému ,Socidlna nduka Cirkvi
a jej vplyv na pracovné prdvo”.
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Ustav pre otdzky ndboZenskej slobody

*

21. m3j 2015: medzinarodna konferencia na tému ,Vyznam uplatrio-
vania slobody svedomia v demokratickej spolocnosti” - konferencia sa
kona pri prilezitosti patnasteho vyrocia podpisania Zakladnej zmluvy
medzi Slovenskou republikou a Svatou stolicou, miesto konania - Au-
la Pazmaneum Trnavskej univerzity v Trnave,

30. september 2015: medzindrodna konferencia na tému ,Socidlna
nduka Cirkvi a jej vplyv na pracovné prdvo“ - organizovana spolocne
s Katedrou pracovného prava aprava socidlneho zabezpecenia
v ramci projektu VEGA JUDr. V. Krizana, PhD., ,Socialna nauka Kato-
lickej Cirkvi v pracovnom prave Slovenskej republiky”, miesto kona-
nia - priestory Pravnickej fakulty Trnavskej univerzity v Trnave.

Katedra teérie prdva a tistavného prdava

+

5.jun 2015: medzinarodna vedecka konferencia na tému ,Principy
konstitucionalizmu®, miesto konania - priestory Pravnickej fakulty
Trnavskej univerzity v Trnave (Collegium Novum).

Katedra propedeutiky prdavnickych predmetov

+

286

29. september 2015: medzinarodna konferencia na tému ,Restora-
tivna justicia a alternativne tresty vo vyskumnych stvislostiach” - or-
ganizuje sa v spolupraci s Katedrou trestného prava a kriminologie
z projektu APVV doc. Strémyho,

november 2015: odborny semindr na tému ,Metodoldgia a metddy
kriminologického vyskumu®.

Doc. JUDr. Tomas Strémy, PhD.

Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
tomas.stremy@truni.sk
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava na spo-
loCensky vyznamné prierezové suvislosti otdzok verejného a sikromné-
ho prava na narodnej, nadnarodnej, ako aj medzinarodnej irovni, zastu-
peného predovsetkym odvetviami:

dejiny prava;

tedria prava;

rimske pravo;

cirkevné pravo;

Ustavné pravo;

l'udské prava a zakladné slobody;
medzinarodné pravo;

eurdpske pravo;

obcianske pravo;

hospodarske pravo a obchodné pravo;
pracovné pravo;

pravo socidlneho zabezpecenia;
spravne pravo;

pravo zivotného prostredia;
finan¢né pravo;

pravo duSevného vlastnictva;
trestné pravo a kriminoldgia,

e O S Sk S S S R e A R R ok

prelinajice sa s taziskovymi oblastami spolocensko-vednych discip-
lin v najSirSom zmysle, ku ktorym patria najma:

medzinarodné vztahy;

verejna politika;

verejna sprava;

psychologia;

socioldgia;

demografia;

manazment a marketing;

medzinarodné ekonomické vztahy;

svetova ekonomika, nadnarodné ekonomiky a ndrodné ekonomiky.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kaciu prispevkov v podobe:

FEEEFEFEEEE
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line

e

ne i

samostatnych vedeckych stadii, ako aj cyklov vedeckych studii
minimdlny rozsah tvori 10 normostrdn prislichajiicich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

eseji zamyslajicich sa nad aktudlnou spolocenskou témou ¢i dianim
minimdlny rozsah tvori 5 normostrdn prislichajtcich na jednu esej,
maximdlny rozsah je neobmedzeny;

recenzif publikacii vztahujicich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

informacii, ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajiice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdroverti dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
podobe pravidelne styrikrat roc¢ne, a to v terminoch:

31. marec - jarni edicia;

30. juin - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ba povodné, doposial' nepublikované prispevky, ktoré su vlastnym

dielom autorov, ktor{ ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladajt.

ky v

A o o A A A

N
®
(=]

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje prispev-
jazykoch:

slovencina;
Cestina;
anglictina;
nemcdina;
rustina;
franctuzstina;
Spanielcina;
pol'stina;
srbcina;
slovinéina;
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4+ japoncina;

4+ perzstina - darfj¢ina;

+ po vzajomnej dohode podla aktualnych moZnosti redakcie aj v inych
svetovych jazykoch.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesut:

4+ odborni garanti zodpovedajici v ramci redakénej rady ¢asopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a Statistickych otazok v prispevkoch;

4+ jazykovi garanti v ramci redakénej rady ¢asopisu a v odévodnenych
pripadoch tiez uznavani jazykovi odbornici vo vztahu ku gramaticko-
Stylistickym poziadavkam a jazykovej Cistote prispevkov.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoc¢iiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady Casopisu
avodévodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sthrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redak¢nou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocnuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikaciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne sucasne:
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4+ prejavuju svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzujq, Ze prispevok je ich pé6vodnym, doposial’ nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:

4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pévodnom jazyku:
4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;

290 INFORMACIE PRE AUTOROV



SOCIETAS ET IURISPRUDENTIA I
2015, ro¢nik I11., ¢islo 1, s. 287-292 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Text prispevku:

4+ prosime uviest v $truktdre Gvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdZe obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej bibliografickej normy
Pozn.: je nutné uvddzat' vsetky povinné bibliografické iidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatury umiestnenom na konci prispevku a opacne;

Literatdra:
4+ prosime uviest zoznam pouZitej literatiry podla platnej bibliografic-
kej normy

Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrZat niz8ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses on so-
cial relevant interdisciplinary relations on the issues of public law and
private law at the national, transnational and international levels, repre-
sented first of all by following branches of law:

legal history;

theory of law;

roman law;

canon law;

constitutional law;

human rights & fundamental freedoms;
international law;

European law;

civil law;

economic law & trade law;
labour law;

social security law;
administrative law;
environmental law;

financial law;

intellectual property law;
criminal law and criminology,

e O S Sk S S S R e A R R ok

connected to the Key areas of social science disciplines in the broad-
est understanding, those represent above all:

international relations;

public policy;

public administration;

psychology;

sociology;

demography;

management and marketing;

international economic relations;

world economy, transnational economies and national economies.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

FEEEFEFEEEE
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*

separate papers and scientific studies as well as scientific studies in
cycles

the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

essays on current social topics or events

the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

information as well as reports connected with the inherent mission
of the journal

the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic

on-line version four times a year, regularly on:

e

March 31st - spring edition;

June 30t - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET [IURISPRUDENTIA accepts and publishes

exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes

contributions in languages:

N N N N A

Slovak language;
Czech language;
English language;
German language;
Russian language;
French language;
Spanish language;
Polish language;
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Serbian language;

Slovenian language;

Japanese language;

Persian language Dari;

by mutual agreement in relation to current possibilities of the edito-
rial office also in other world languages.

FEEEFE

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible

for specific interdisciplinary sections in relation to the scientific as-

pects of contributions;

editor in chief in relation to the formal aspects of contributions;

executive editor in relation to the application of methodological, ana-

lytical and statistical questions in contributions;

4+ language supervisors within the journal’s editorial board and in well-
founded cases also recognized language experts in relation to the
grammar and stylistic requirements and linguistic purity of contribu-
tions.

+#

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Favouring the foreign languages in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,
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Key Words in English:

4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
4+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

4+ please specify a complete bibliography of all sources according to
current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
#+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava
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jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA
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Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava na spolo¢ensky vyznamné priere-
zové suvislosti otazok verejného a sikromného prava na narodnej, nad-
narodnej, ako aj medzinarodnej trovni, prelinajicimi sa s taziskovymi
oblastami spolocensko-vednych disciplin. Redakcia ¢asopisu sidli v prie-
storoch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obcianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné rieSenia aktudlnych pravnych otdzok prob-
lematiky dejin prava, teérie prava, rimskeho prava, cirkevného prava,
ustavného prava; l'udskych prav a zdkladnych slobod, medzinarodného
prava, eurdpskeho prava, obcianskeho prava, hospodarskeho prava a ob-
chodného prava, pracovného prava, prava socialneho zabezpecenia,
spravneho prava, prava zivotného prostredia; financného prava, prava
dusevného vlastnictva, trestného prava akriminolégie, v kontexte ich
vednych oblasti, ku ktorym patria najmd medzinarodné vztahy, verejna
politika, verejna sprava, psycholdgia, sociol6gia, demografia, manazment
a marketing, medzindrodné ekonomické vztahy, ako aj svetova ekonomi-
ka, nadnarodné ekonomiky a narodné ekonomiky.

Webova stranka casopisu ponuka Citatel'skej verejnosti informacie
vbeZznom grafickom rozhrani, a sibeZzne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatelov paralelne v slovenskom, anglickom
anemeckom jazyku. V uvedenych jazykoch zabezpecuje redakcia ¢asopi-
su aj spatni komunikaciu.
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Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v ¢asopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maju ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupiia vysokoskolského studia.

V stlade s vy$sie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odévodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré napiiiaji skutkovi podstatu plagiatu &i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znenf.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu c¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov, vykonny redaktor vo vztahu kuplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch, jazykovi garanti
v ramci redakcnej rady €asopisu a v odévodnenych pripadoch tiez uzna-
vani jazykovi odbornici vo vztahu ku gramaticko-Stylistickym poZiadav-
kam a jazykovej Cistote prispevkov.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sti¢asne:

#+ prejavuja svoj suhlas s uverejnenim predlozeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

#+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakcnej rady casopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi pdsobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sdhrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zadvere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’:

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym Kritériam vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov.

Clanok IV. Vyhlasenie o pristupeni ku kédexom a zasadam
publikacnej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrziava kédexy a zasady publikaénej
etiky Komisie pre publikacna etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
http://publicationethics.org/. Uvedené zdsady a pravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu ¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ¢a-
sopisu.
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Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013

302 ETICKY KODEX



SOCIETAS ET IURISPRUDENTIA o I
2015, Volume IIL, Issue 1, Pages 303-306 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses on social relevant inter-
disciplinary relations on the issues of public law and private law at the
national, transnational and international levels connected to the key are-
as of social science disciplines. The journal’s editorial office resides in
premises of the Faculty of Law in Kolldrova Street No. 10 in Trnava, Slo-
vakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal/. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current legal issues in questions of legal history, theory of law, roman
law, canon law, constitutional law, human rights & fundamental free-
doms, international law, European law, civil law, economic law & trade
law, labour law, social security law, administrative law, environmental
law, financial law, intellectual property law, criminal law and criminolo-
gy, in context of their broadest interdisciplinary interference with areas
of social science disciplines, those represent above all international rela-
tions, public policy, public administration, psychology, sociology, demog-
raphy, management and marketing, international economic relations as
well as world economy, transnational economies and national economies.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the foreign languages in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions, executive
editor in relation to the application of methodological, analytical and sta-
tistical questions in contributions, language supervisors within the jour-
nal’s editorial board and in well-founded cases also recognized language
experts in relation to the grammar and stylistic requirements and lin-
guistic purity of contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

#+ express their own agreement with publication of submitted contri-
bution in the journal;

+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.
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Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics http://publicationethics.
org/. Listed principles and guidelines of publication ethics are binding for
contributors, journal’s editorial board, journal’s editors and editorial of-
fice, contribution reviewers as well as journal’s publisher.

CODE OF ETHICS 305



Sf I SOCIETAS ET IURISPRUDENTIA
L 2015, Volume IIL, Issue 1, Pages 303-306

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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