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Editorial k jarnej edicii
SOCIETAS ET IURISPRUDENTIA 2019

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila prvé ¢islo siedmeho rocnika SOCIETAS
ET IURISPRUDENTIA, medzinarodného internetového vedeckého casopi-
su zameraného na pravne otazky v interdisciplinarnych suvislostiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najma na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej Grovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roc¢ne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktualnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu ponuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktualne, prvé cislo siedmeho ro¢nika ¢asopisu SOCIETAS ET IURIS-
PRUDENTIA ponuka celkovo Sest samostatnych vedeckych studif napi-
sanych vtroch roznych jazykoch - vanglic¢tine, rustine a slovencine.
V poradi prva Studia ponuka citatelom velmi komplexny a podrobny
pravny pohlad na problematiku ochrany slabsej strany v pracovnom
prave z hl'adiska slovenského pravneho poriadku, ako aj z hl'adiska za-
kladného urcujiceho ramca prava Eurépskej unie. Nasledujtica stadia sa
venuje velmi podrobnému systematickému objasneniu, ako aj hibkovej

EDITORIAL 11
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analyze problematiky modernych modelov mediacie. Tretia Studia do-
kladne analyzuje, sprehladiiuje a prikladne vysvetl'uje pravne otazky
vztahujlce sa na trestné ¢iny neohlasenia urazu savisiaceho s vykonom
prace podla pol'ského prava. Vporadi d’al$ia stidia ponuka Citatelom
systematické a hibkové vymedzenie a objasnenie kl'i¢ovych otazok sin-
gularnej sukcesie povinnosti nahrady ujmy spésobenej pracovnym ura-
zom ¢i chorobou z povolania podl'a pravneho poriadku Ceskej republiky.
Piata Studia podrobne predstavuje, sprehl'adiiuje, analyzuje a objasiiuje
problematiku potreby prehodnotenia vzorca platného v Eurdépskej unii
pre odvetvie ropy a zemného plynu podla navrhu spolo¢nej konsolido-
vanej zakladne dane z prijmov pravnickych oséb. Poslednd, Siesta studia
sa zaobera preciznou analyzou a dokladnym objasnenim medzinarod-
nopravnej ochrany vol'ne Zijlcich zivocichov v kontexte globalneho Do-
hovoru o ochrane stahovavych druhov vol'ne Zijucich Zivoéichov.

V suvislosti s vydanim prvého cisla siedmeho ro¢nika ¢asopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vsetkych je-
ho citatel'ov, prispievatel'ov aj priaznivcov, Ze ¢asopis bol uspeSne zare-
gistrovany v medzinarodnych vedeckych databazach ERIH PLUS a Index-
Copernicus International a poZiadal o registraciu v d'alSich medzinarod-
nych vedeckych databdzach. Sicasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového ¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 126 Kkrajin navstev (v abecednom poradi):

1. Afganistan 43. Irak 85. Pakistan

2. Albansko 44, Iran 86. Panama

3. Alzirsko 45. Island 87. Paraguaj

4. Angola 46. Izrael 88. Peru

5. Argentina 47. frsko 89. PobreZie slonoviny
6. Arménsko 48. Jamajka 90. Pol'sko

7. Austrdlia 49. Japonsko 91. Portoriko

8. Azerbajdzan 50. Juzna Afrika 92. Portugalsko

9. Bangladés 51. Juzna Kérea 93. Rakusko

10. Barbados 52. Kambodza 94. Rumunsko

11. Belgicko 53. Kamerun 95. Rusko

12. Benin 54. Kanada 96. Rwanda

13. Bielorusko 55. Kazachstan 97. Saudska Arabia

14. Bolivia 56. Kena 98. Senegal

15. Bosna a Hercegovina 57. Kirgizsko 99. Seychely

16. Brazilia 58. Kolumbia 100.Singapur

17. Bulharsko 59. Kosovo 101.Sint Maarten
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18. Burkina Faso 60. Kostarika 102.Slovensko

19. Curagao 61. Kuvajt 103.Slovinsko

20. Cyprus 62. Libanon 104.Spojené arabské emiraty
21. Ceska republika 63. Litva 105.Spojené kral'ovstvo
22. Cile 64. Libya 106.Spojené Staty americké
23. Cina 65. Lotyssko 107.Srbsko

24. Dansko 66. Luxembursko 108.Sudan

25. Dominikanska republika 67. Maced6nsko 109.Syria

26. Egypt 68. Mad'arsko 110.Spanielsko

27. Ekvador 69. Malajzia 111.Svajéiarsko

28. Esténsko 70. Malta 112.Svédsko

29. Fidzi 71. Maroko 113.Taiwan

30. Filipiny 72. Mauricius 114.Taliansko

31. Finsko 73. Mexiko 115.Tanzénia

32. Francuzsko 74. Mjanmarsko 116.Thajsko

33. Ghana 75. Moldavsko 117.Togo

34. Grécko 76. Mongolsko 118.Trinidad a Tobago
35. Gruzinsko 77. Mozambik 119.Tunisko

36. Guatemala 78. Namibia 120.Turecko

37. Guinea 79. Nemecko 121.Uganda

38. Holandsko 80. Nepal 122.Ukrajina

39. Hongkong 81. Nigéria 123.Uruguaj

40. Chorvatsko 82. Nérsko 124.Venezuela

41. India 83. Novy Zéland 125.Vietnam

42. Indonézia 84. Oman 126.Zimbabwe

SOCIETAS

IVRISPRVDENTIA

Pri prilezitosti vydania prvého cisla siedmeho roc¢nika Casopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tiez vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redakénej rady ¢asopisu a redakénému timu.

Verim, Ze casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na urovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospolocensky pri-
nosné rieSenia aktudlnych pravnych otazok v kontexte ich najsirsich in-
terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej Grovni.

EDITORIAL 13
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Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakénej rady aredakcie ¢asopisu SOCIETAS ET [U-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 31. marec 2019
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Editorial for Spring Edition
of the SOCIETAS ET IURISPRUDENTIA 2019

Dear readers and friends,

let me introduce the first issue of the seventh volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, first issue of the seventh volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of six separate scientific stud-
ies written in three different languages - in the English, Russian and Slo-
vak languages. The very first study offers readers a very complex and de-
tailed legal view of the issue of protection of the weaker party in the la-
bour law from the point of view of the Slovak legal order as well as from
the point of view of the basic determining framework of the European
Union law. The following study concentrates on a very detailed systemat-
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ic clarification as well as in-depth analysis of the questions of the modern
models of mediation. The third study thoroughly analyses, streamlines
and exemplarily explains the legal issues relating to the offence of failure
to report a work-related accident under the Polish law. The next study
offers readers systematic and thorough qualifying and clarifying of the
key questions of the singular succession of obligation to compensate for
the loss caused by occupational accident or occupational disease accord-
ing to the legal order of the Czech Republic. The fifth study presents,
streamlines, analyses in detail and clarifies the issues of the need for re-
thinking the European Union’s oil and gas industry formula under the
Common Consolidated Corporate Tax Base Directive proposal. The final,
sixth study deals with a precise analysis and deep clarification of the in-
ternational legal protection of the wild fauna in the context of the global
Convention on the Conservation of Migratory Species of Wild Animals.

In relation to the release of the first issue of the seventh volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been success-
fully registered in the international scientific databases ERIH PLUS and
IndexCopernicus International and applied for registration in other in-
ternational scientific databases. At the same time, we would like to in-
form that till the date of the new issue, the journal’s websites had record-
ed a total of 126 countries of visits (in alphabetical order):

1. Afghanistan 43. Greece 85. Panama

2. Albania 44. Guatemala 86. Paraguay

3. Algeria 45. Guinea 87. Peru

4. Angola 46. Hong Kong 88. Philippines
5. Argentina 47. Hungary 89. Poland

6. Armenia 48. Iceland 90. Portugal

7. Australia 49. India 91. Puerto Rico
8. Austria 50. Indonesia 92. Romania

9. Azerbaijan 51. Iran 93. Russia

10. Bangladesh 52.Iraq 94. Rwanda

11. Barbados 53. Ireland 95. Saudi Arabia
12. Belarus 54. Israel 96. Senegal

13. Belgium 55. Italy 97. Serbia

14. Benin 56. Jamaica 98. Seychelles
15. Bolivia 57.]Japan 99. Singapore
16. Bosnia and Herzegovina 58. Kazakhstan 100.Sint Maarten
17. Brazil 59. Kenya 101.Slovakia
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18. Bulgaria 60. Kosovo 102.Slovenia

19. Burkina Faso 61. Kuwait 103.South Africa

20. Cambodia 62. Kyrgyzstan 104.South Korea

21. Cameroon 63. Latvia 105.Spain

22. Canada 64. Lebanon 106.Sudan

23. Chile 65. Libya 107.Sweden

24. China 66. Lithuania 108.Switzerland

25. Colombia 67. Luxembourg 109.Syria

26. Costa Rica 68. Macedonia 110.Taiwan

27. Cote d’Ivoire 69. Malaysia 111.Tanzania

28. Croatia 70. Malta 112.Thailand

29. Curagao 71. Mauritius 113.The Netherlands

30. Cyprus 72. Mexico 114.Togo

31. Czech Republic 73. Moldova 115.Trinidad and Tobago
32. Denmark 74. Mongolia 116.Tunisia

33. Dominican Republic 75. Morocco 117.Turkey

34. Ecuador 76. Mozambique 118.Uganda

35. Egypt 77. Myanmar 119.Ukraine

36. Estonia 78. Namibia 120.United Arab Emirates
37. Fiji 79. Nepal 121.United Kingdom

38. Finland 80. New Zealand 122.United States of America
39. France 81. Nigeria 123.Uruguay

40. Georgia 82. Norway 124.Venezuela

41. Germany 83. Oman 125.Vietnam

42. Ghana 84. Pakistan 126.Zimbabwe

On the occasion of launching the first issue of the seventh volume of

the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
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their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the First Issue of the Seventh Vol-

ume

wie - ‘A

0 o 2
Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-

RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, March 315, 2019
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Ochrana slabsej strany v pracovnom prave!

Protection of Weaker Party in Labour Law

Helena Barancova

Abstract: The protective function of the labour law is its dominant func-
tion. The protective function of the labour law must also be respected by
the Slovak legislator by every legislative change of the labour law also in
the future. Not only the Constitution of the Slovak Republic, as it follows
from the Article 36, but also the international labour law, the law of the
Council of Europe as well as the labour law of the European Union bind him
to this. The Civil Procedure Code which deals with the settlement of the la-
bour disputes before the court considers these disputes to be disputes with
the protection of the weaker party, for which specific procedural rules ap-
ply, more favourable to the employee as the party to the dispute. In the pa-
per, the author analyses the extent to which the protection of the weaker
party is respected by the Slovak legislator in the existing substantive requ-
lation of the labour law relations. The author’s analysis focuses on a num-
ber of labour law institutes, in particular on the area of pre-contractual re-
lations, on the issues of current working time regulation, on the issue of
termination of employment by the employer and on other areas. In particu-
lar, according to the author, the area of the labour law regulation of work-
ing time has more serious reserves in protecting an employee as a weaker
party.

Key Words: Labour Law; Protection of Weaker Party; Labour Law Rela-
tions; Employee; Employer; Pre-contractual Relations; Working Time; Va-
cation; Termination of Employment by Employer; the European Union; the
Slovak Republic.

Abstrakt: Ochrannd funkcia pracovného prdva je jeho dominantnou funk-
ciou. Ochrannti funkciu pracovného prdva musi reSpektovat’ aj slovensky
zdkonodarca pri kaZdej legislativnej zmene pracovného prdva aj v budiic-
nosti. K tomu ho zavdzujii nielen Ustava Slovenskej republiky, ako vyplyva
z ¢ldnku 36, ale i medzindrodné pracovné prdvo, prdvo Rady Eurdpy, ako aj

1 Prispevok bol pripraveny vramci rieSenia vyskumného projektu VEGA ¢.1/0203/16
s nazvom ,VyvdZenost prdv a povinnosti zamestnanca v pracovnoprdvnych vztahoch”, zod-
povedny riesitel prof. JUDr. Helena Barancova, DrSc.
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pracovné prdvo Eurdpskej tinie. Civilny sporovy poriadok, ktory upravuje
rieSenie aj pracovnoprdvnych sporov pred siidom, povaZuje tieto spory za
spory s ochranou slabsej strany, pri ktorych platia osobitné procesnoprdvne
pravidld, vyhodnejsie pre zamestnanca ako tcastnika sporu. Autorka v pri-
spevku analyzuje, do akej miery je resSpektovand ochrana slabsej strany zo
strany slovenského zdkonodarcu pri existujiicej hmotnoprdvnej tiprave
pracovnoprdvnych vztahov. Analyza autorky sa ststreduje na viaceré insti-
tuty pracovného prdva, najmd na oblast’ predzmluvnych vztahov, na otdz-
ky aktudlnej pracovnoprdvnej tipravy pracovného casu, na problematiku
skoncenia pracovného pomeru zo strany zamestndvatela a na dalSie oblas-
ti. Najmd oblast' pracovnoprdvnej reguldcie pracovného c¢asu md podla au-
torky vdzZnejsie rezervy pri ochrane zamestnanca ako slabSej zmluvnej
strany.

KItcové slovd: Pracovné prdvo; ochrana slabsej strany; pracovnoprdvne
vztahy, zamestnanec; zamestndvatel; predzmluvné vztahy; pracovny cas;
dovolenka; skoncenie pracovhého pomeru zo strany zamestndvatela; Eu-
répska tinia; Slovenskd republika.

Uvod

Mnohi autori eSte v minulosti spajali ochranu slabsej strany so zaklad-
nymi tlohami najma sikromného prava, medzi ktoré pocitaju i socidlnu
ulohu stkromného prava.2 Ochrana slabych ako vyrovnavacie opatrenie
vo vztahu ku faktickej nerovnosti sa zacala v sikromnom prave prejavo-
vat nielen na zaciatku 19. storocia, ale najma v 70. rokoch 19. storocia,
kedy stat zacal v masivnejSej miere vstupovat do zmluvnej autonémie
Ucastnikov pracovnych vztahov a obmedzovat ju v prospech zamestnan-
ca.

Ochrana slabsej strany v pracovnom prave je mimoriadne doleZita aj
v suvislosti s nastupujiicou digitalnou dobou, v ktorej vznikaju celkom
nové druhy asposoby prace, ktoré v dostato¢nej miere nezabezpecuju
ochranu zamestnanca, lebo ho dostavaji do stale vacsej neistoty vykonu
prace, a tym tiez do nestability pracovného prijmu pre zabezpecenie jeho
elementarnych Zivotnych podmienok. Stale sa zniZuje pocet Standard-
nych pracovnych pomerov na plny pracovny uvazok s relativne vysokou

2 Blizsie pozri REPGEN, T. Die soziale Aufgabe des Privatrechts: Eine Grundfrage in Wissen-
schaft und Kodifikation am Ende des 19. Jahrhunderts. 1. Aufl. Tiibingen: Mohr Siebeck,
2001.582 5. ISBN 3-16-147516-X.
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mierou socidlnopravnej ochrany a rastie pocet ré6znych nestandardnych
foriem prace bez akejkol'vek socidlnopravnej ochrany alebo s vel'mi niz-
kou socidlnopravnou ochranou.

Ochrana slabsej strany je v sucasnosti legislativne vyjadrena aj v no-
vom Civilnom sporovom poriadku, v zakone ¢. 160 Z.z. z roku 2015, ktory
zakotvuje kvalitativne vyS$si stupenl procesnopravnej ochrany slabsej
strany, pokial' ide o spory vyplyvajice z pracovnopravnych vztahov, ale
aj o vSeobecné pravne spory spojené s diskriminaciou, véitane diskrimi-
nécie v oblasti pracovného prava.

Pracovné pravo ma s problematikou ochrany slabsej strany genetic-
ky vztah, pretoZe uz Casy zrodu pracovného prava boli bezprostredne
poznamenané nevyhnutnostou ochrany slabSej strany, zamestnanca. Aj
pod vplyvom papeZskej encykliky Rerum novarum sa pracovné pravo za-
Calo rozvijat ako ochranarske pravo zamestnancov. Najma vSak pod
vplyvom neznesitelného vykoristovania robotnikov Stat ochrannym za-
konodarstvom vstupuje do tejto, dovtedy Cisto sikromnopravnej sféry
medzi zamestnanca a zamestnavatela a verejnopravnymi zasahmi obme-
dzuje zmluvnd autondémiu zamestnavatela, predovsetkym v oblastiach
pracovného ¢asu, ochrany zdravia pri praci a zdkazu detskej prace.

Je bez vSetkych pochybnosti, Ze v popredi tzv. ,starej socialnej otaz-
ky“ 19. storocCia je zamestnanec, pretoZe ,stara socialna otazka“ celkom
zjavnym sposobom uprednostnuje pracu pred kapitalom.

Uvedeny geneticky vztah pracovného prava a ochrany slabsej strany
pretrvava aj do suicasnosti. V ziadnom z pravnych odvetvi pravneho sys-
tému Slovenskej republiky nie je zmluvna autonémia obmedzena v pro-
spech zamestnanca ako slabsSieho subjektu pracovnopravnych vztahov
viac ako v pracovnom prave.

Stat zasahuje aj v sti¢asnosti najma v oblasti ochrany Zivota a zdravia
prostrednictvom verejnopravnych predpisov, v pravnej forme prikazov
a zdkazov, bez ohl'adu na existujicu pracovnd zmluvu. Uvedené verejno-
pravne zasahy Statu vytvaraju relativne pevnd hranicu medzi verejno-
pravnymi predpismi na jednej strane a ustanoveniami zmluvného prava
na druhej strane. Pritom pocetnost verejnopravnych predpisov v pra-
covnom prave je i v sicasnosti podstatne vyssia neZ pocetnost pravnych
prameitiov zmluvného prava.

Obsah pracovnej zmluvy, ktora tvori sucast zmluvného prava, nikdy
nedeterminoval, ani v si¢asnosti nedeterminuje cely obsah pracovného
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pomeru. Podstatna Cast pracovného pomeru sa vytvara a fixuje pomocou
zakona, ako aj Specifického pramena pracovného prava, kolektivnej
zmluvy. To vytvara kogentné pravo v obsahu pracovného pomeru. V pra-
covnom prave zasadne plati, Ze od ustanoveni pracovnopravnych predpi-
sov sa mozno zmluvne odklonit' len v prospech zamestnanca.? Ide o prin-
cip vyhodnosti pre zamestnanca.

V pracovnom prave plati sice zadsada ,je dovolené vSetko, €o nie je
zakazané,” avsak pod zadkazmi a prikazmi je i v si¢asnosti podstatna cast’
pracovného pomeru zamestnanca. Obmedzovanie zmluvnej slobody po-
mocou verejnopravnych zisahov Statu prostrednictvom kogentnych
ustanoveni zakonov sa prejavuje az doposial nielen pri uzatvarani pra-
covnej zmluvy, ale aj v celom trvani pracovného pomeru. V prospech za-
mestnanca uZ od 19. storoc¢ia pdsobia tiez kolektivne prvky pracovného
prava, kolektivne zmluvy vo svojej normativnej casti, ktoré predstavuju
vyznamnu sucast emancipacie pracovného prava v 19. storoci a pésobia
sucasne ako ucinny kontrolny mechanizmus individualneho prava.

1 Medzinarodnopravna a eurdopska ochrana zamestnanca

Ochranu zamestnanca vyznamnym spdsobom garantuji medzinarodné
pracovné pravo, ako aj pravo Rady Eurépy a pravo Eurépskej unie. Vset-
ky tri uvedené pravne systémy podsobia s cielom zvySenia ochrany za-
mestnanca a sucasne vyrazne limituji smerovanie narodnych pracovno-
pravnych dprav nielen v stiCasnosti, ale i do buduicnosti. V sicasnosti je
Slovenska republika viazana 70 dohovormi Medzinarodnej organizacie
prace. Relativne vysokil mieru ochrany zamestnanca zabezpecuju tiez
Eurépska socidlna charta a Revidovana Eurépska socialna charta, obidve
ratifikované Slovenskou republikou. Eurépska socialna charta bola Slo-
venskou republikou ratifikovana v roku 1998 a Revidovana Eurépska so-
cialna charta v roku 2008.

) rw

Nemozno nechat bez povSimnutia ani kl'i¢ovy pravny dokument Ra-
dy Eurépy, Dohovor o ochrane I'udskych prav a zdkladnych slobdd z roku
1950, ktory bol prijaty v nadvaznosti na VSeobecnt deklaraciu I'udskych
prav prijatd Valnym zhromazdenim Organizacie Spojenych narodov v ro-
ku 1948 a ktory primarne zakotvuje prva generaciu l'udskych prav, vci-
tane tych, z ktorych sa niektoré uskutocnuju aj v oblasti pracovnoprav-
nych vztahov (napriklad zdkaz otroctva, zdkaz povinnej alebo nutenej

3 Bliz$ie pozri LOSCHNIGG, G. Arbeitsrecht. 11.neu bearb. Aufl. Wien: OGB-Verlag, 2011,
s. 44-45. ISBN 978-3-7035-1393-0.
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prace, pravo na ochranu sikromia, pravo na ochranu nabozenstva a vie-
ry, pravo na koali¢nd slobodu a d'alsie).

Rozsah ochranarskych legislativnych opatreni v prospech zamest-
nanca vyznamnou mierou ovplyviuje tiez pravo Eurépskej uUnie, ktoré
pre oblast’ pracovného prava hlavne v podobe pocetnych smernic zasad-
nym spésobom obmedzuje zmluvnud slobodu zamestnavatel'a v prospech
zamestnanca, najma pri realizacii takych zakladnych prav zamestnanca,
ktoré maju spojitost so slobodou, rovnostou, ochranou zdravia zamest-
nanca a pravom na koali¢nu slobodu, pravom na sikromie, v¢itane prava
na ochranu osobnych tdajov.

Najma v druhej faze vyvoja pracovného prava Eurdpskej tinie v 70.
rokoch minulého storocia boli prijaté vyznamné smernice z oblasti so-
cidlnej ochrany zamestnancov,* technickej ochrany zamestnancov,> ako
aj prvé smernice o rovnakom zaobchadzani.¢

K najvacsiemu rozmachu pracovného prava Eurdpskej unie s och-
rannym charakterom doslo v 90. rokoch minulého storocia, kedy boli na
urovni Eurépskej Unie prijaté poletné smernice zamerané na ochranu
zamestnanca, pricom ¢ast' z nich bola vysledkom eurdpskeho socidlneho
dial6gu.” V uvedenom obdobi bol na trovni Eurépskej dnie uskuto¢neny

4 Bliz$ie pozri Smernicu Rady 75/129/EHS, nasledne Smernicu Rady 98/59/ES o aproxi-
macii pravnych predpisov ¢lenskych Statov tykajucich sa hromadného prepustania (kodi-
fikovana podoba), Smernicu Rady 77/187/EHS o aproximacii predpisov ¢lenskych Statov
pri hromadnom prepustani, o aproximacii pravnych predpisov ¢lenskych Statov o ochra-
ne zamestnancov pri platobnej neschopnosti zamestnavatel'a v zneni Smernice Eurép-
skeho parlamentu a Rady 2002/74/ES a Smernice Eurépskeho parlamentu a Rady 2008/
94/ES.

5 Bliz8ie pozri Rdmcovi smernicu Rady 89/391/EHS o vykonani opatreni na zlepSenie
bezpecnosti a ochrany zdravia pri praci zamestnancov, Smernicu Rady 89/91/EHS a d’al-
$ich vyse 20 ¢iastkovych smernic.

6 Bliz8ie pozri Smernicu Rady 75/117/EHS o aproximdcii pravnych predpisov ¢lenskych
Statov o uplatiiovani zdsady rovnakej odmeny pre muzov a Zeny, Smernicu Rady 76/207/
EHS k uskuto¢neniu zasady rovnakého zaobchadzania, pokial ide o pristup k zamestna-
niu, pripravu na povolanie a postup v zamestnani, ako aj vo vztahu k pracovnym pod-
mienkam, Smernicu Rady 97/80/ES o d6kaznej povinnosti v pripadoch diskrimindacie
podl'a pohlavia.

7 BlizSie pozri Smernicu Rady 96/34/ES oramcovej dohode orodicovskej dovolenke,
Smernicu Eurépskeho parlamentu a Rady 96/71/ES o do¢asnom vyslani zamestnancov,
Smernicu Rady 97/81/ES o ramcovej dohode o praci na ¢iasto¢ny uvazok, Smernicu Rady
99/70/ES o ramcovej dohode o praci na urciti dobu, Smernicu Rady 2000/78/ES vytva-
rajucu vSeobecny ramec pre rovnaké zaobchadzanie v zamestnani a povolani, Smernicu
Rady 2000/43/ES, ktorou sa vykonava zasada rovnakého zaobchadzania medzi osobami
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zasadny krok najma v oblasti antidiskrimina¢ného prava. [ v prvom de-
satroli tohto storocia boli prijaté vyznamné smernice z oblasti kolektiv-
neho pracovného prava, ako aj Smernica Eur6pskeho parlamentu a Rady
2003/88/ES o niektorych aspektoch organizicie pracovného casu
a Smernica Eurépskeho parlamentu a Rady 2008/104/ES o docasnej
agenturnej praci.®

2 Zakaz diskriminacie v pracovnopravnych vztahoch

Ochrana slabSieho subjektu ma zasadnu suvislost’ osobitne so zakladny-
mi dominantami pracovného prava - zakladnymi zasadami pracovného
prava, obzvlast so zadsadou slobody, ktora ma v sikromnom prave podo-
bu zmluvnej autonémie, a zdsadou rovnosti v podobe zasady rovnakého
zaobchadzania.

Za najvyznamnejSiu smernicu Eurépskej tnie v oblasti antidiskrimi-
nac¢ného prava, ktora vyznamnou mierou ovplyvnila vyvoj pracovného
prava v Clenskych Statoch Eurépskej tinie, mozno povazovat Smernicu
Rady 1976/207/EHS o vykonavani zdsady rovnakého zaobchadzania
s muZmi a Zenami, pokial ide o pristup k zamestnaniu, odbornej priprave
a postupu v zamestnani a o pracovné podmienky v zneni Smernice Eu-
ropskeho parlamentu a Rady 2002 /73/ES.

Rozmach antidiskriminacného prava na zaciatku 21. storocia je spo-
jeny najma s prijatim Smernice Rady 2000/78/ES vytvarajtcej vSeobec-
ny ramec pre rovnaké zaobchadzanie v zamestnani a povolani (d’alej len
»Smernica 2000/78/ES“) a Smernice Rady 2000/43/ES, ktorou sa vyko-
nava zasada rovnakého zaobchadzania medzi osobami bez ohl'adu na ich
rasovy a etnicky povod (dalej len ,Smernica 2000/78/ES“). Smernica
2000/78/ES rozsirila v silade s Amsterdamskou zmluvou diskrimina¢né
znaky o vek, zdravotné postihnutie a sexualnu orientaciu. Pravo Eurép-
skej unie zakotvuje zdkaz diskrimindcie podla zdravotného postihnutia

bez ohl'adu na ich rasovy alebo etnicky pévod, Smernicu Rady 2001/23/ES, Smernicu Eu-
ropskeho parlamentu a Rady 2002/14/ES.

8 Ide najma o Smernicu Rady 94/45/EHS o zriadovani Eurépskej zamestnaneckej rady ale-
bo iného postupu v podnikoch s vyznamom na trovni Spolocenstva a v skupinach podni-
kov s vyznamom na urovni Spolo¢enstva na ucely informovania zamestnancov a preroko-
vania s nimi, Smernicu Rady 2001/86/ES dopliiujtcu $tatat eur6pskej spolo¢nosti, pokial’
ide o participaciu zamestnancov, Smernicu Eurépskeho parlamentu a Rady 2002/14/ES
vytvarajucu vSeobecny ramec pre informovanie akonzultovanie so zamestnancami
a Smernicu Rady 2003/72/ES dopliiujucu Statut eurdpskej druzstevnej spolocnosti, po-
kial' ide o participaciu zamestnancov.
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a zdkaz diskriminacie podla sexudlnej orientacie. Sidny dvor Eurépske;j
Unie prijal medzi¢asom aj vel'mi vyznamnu judikatiru v uvedenej oblas-
ti.?

Eurépske poziadavky na zasadu rovnakého zaobchadzania sa pre-
mietli i do aktualnej pracovnopravnej tipravy Slovenskej republiky. Prav-
nym zakladom zdkazu diskriminacie v oblasti pracovnopravnych vztahov
su Charta zdkladnych prav Eurdpskej tinie, prislusné dohovory Medzina-
rodnej organizacie prace, Eur6pska socidlna charta, Revidovana Eurép-
ska socialna charta, Dohovor o ochrane l'udskych prav a zakladnych slo-
bod. Z vnutrostatnych pravnych pramenov zakaz diskriminacie zakotvuja
Ustava Slovenskej republiky, Zakonnik prace azakon ¢ 365/2004 Z.z.
(antidiskrimina¢ny zakon).

Okrem zdkazu priamej diskrimindcie a nepriamej diskriminacie pra-
vo Eurépskej Unie vyslovne zakazuje tiez protipravne pokyny nadriade-
nych smerujice k diskriminacii, nabadanie na diskriminaciu, obtazova-
nie zamestnanca na pracovisku, vratane sexualneho obtaZovania za-
mestnanca. Protidiskriminacné pravo podla prava Eurdpskej tinie musi
byt podriadené Specidlnemu legislativnemu postupu s dokaznym breme-
nom na strane Zalovaného, ¢o sa v slovenskej pracovnopravnej uprave
premietlo do ustanovenia § 13 Zakonnika prace, ale aj do konkrétnych
ustanoveni aktualneho znenia Civilného sporového poriadku.

Najma poziadavka eurdpskeho zakonodarcu o dékaznom bremene
na strane Zalovaného podciarkuje doélezitost otdzok zakazu diskriminacie
pre oblast pracovnopravnych vztahov. Obdobne ako Ustava Medzina-
rodnej organizacie prace, tak aj pravo Eurdpskej Unie povaZuje zasadu
rovnakého zaobchadzania za zdkladné I'udské pravo, ¢o v pocetnej miere
dokumentuje tiez aktualna judikatiira Sidneho dvora Eurépskej tinie.1?

Dohovor Medzinarodnej organizacie prace ¢.111/1958 o diskrimi-
nécii v zamestnani a povolani predstavuje relativne Siroky pravny ramec
zakazu diskriminacie nielen pri vykone zavislej prace. Z hl'adiska svojej
osobnej pdsobnosti sa vztahuje i na osoby samostatne zarobkovo ¢inné,

9 Bliz8ie pozri C-13/06 (Navas), C-303/06 (Coleman), C-267/06 (Maruko), C-147/08 (R6-
mer), C-144/04 (Mangold), C-17/05 (Cadman), C-411/05 (Palacios de la Villa), C-427/06
(Bartsch), C-388/07 (The Queen), C-555/07 (Kticiikdeveci), C-88/08 (Hiitter), C-229/08
(Colin Wolf), C-341/08 (Petersen), C-45/09 (Rosenbladt), C-250/09 (Georgiev), C-447/09
(Prigge), C-159/10 a C-160/10 (Fuchs, Kohler), C-297/10 a C-298/10 (Sabine Hennigs), C-
415/10 (Meister), C-141/11 (Hornfeldt).

10 Pozn.: Diskriminacia vSeobecne.
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ako aj na osoby pripravujtce sa na povolanie. Uvedeny dohovor garantu-
je nielen rovnost' pri vykone zamestnania alebo povolania, ale v ¢lanku 2
tieZ zavazuje Clenské Staty k povinnosti podpory rovnosti Sanci s cielom
zabezpecenia skutocnej rovnosti v praxi.l! S ohl'adom na aktualny vyvoj
antidiskrimina¢ného prava Eurépskej unie dohovor prechadza v sucas-
nom obdobi tvrdou skuskou. Pokial ide hlavne o diskriminaciu podl'a ve-
ku, je nutné povedat, Ze Sidny dvor Eur6pskej inie doteraz nenasiel ko-
existentnu liniu judikatiry. Markantnym prikladom danej situacie v do-
terajSom smerovanfi judikatiry st rozhodnutia Stidneho dvora Eurépske;j
Unie k otazke vSeobecnych vekovych hranic, ktoré Sidny dvor Eurdpske;j
Unie interpretuje réznym spdsobom, napriklad tak, Ze zamestnavatel je
opravneny voci zamestnancovi uplatnit’ vypoved, ak dosiahne déchod-
kovy vek a stiCasne je hmotne zabezpecCeny starobnym doéchodkom. Na
zaklade stanoviska Komisie je uvedena Specificka zakonnéa tprava veko-
vych hranic pripustna len za predpokladu, Ze to vyZaduje dosiahnutie le-
gitimneho ciel'a a je sti¢asne primerana a nevyhnutna.12

Aktualny vyvoj judikatiry Sidneho dvora Eurépskej inie interpretu-
je vynimKy zo zasady rovnakého zaobchadzania relativne extenzivne.l3
MoZno preto v nasledujicom obdobi v ¢lenskych krajindch Eurépske;j
Unie s velkou pravdepodobnostou ocakavat, Ze aj existujice pracovno-
pravne zdkonodarstvo ¢lenskych krajin Eurdpskej tinie umozni vypoved
zamestnavatel'a z dévodu dovisenia déchodkového veku, za predpokla-
du, Ze zamestnanec bude zabezpeceny starobnym déchodkom.

Rovnost medzi muzmi a Zenami zakotvuje aj c¢lanok 23 Charty za-
kladnych prav Eurépskej tinie, podl'a ktorého musi byt rovnost medzi
muZmi a Zenami zabezpecena vo vSetkych oblastiach vratane zamestna-
nia, prace a odmenovania. Zadsada rovnosti nebrani zachovavaniu alebo
prijimaniu opatreni, ktoré ustanovuju osobitné vyhody v prospech mene;j
zastipeného pohlavia. Tym samotnad Charta zakladnych prav Eurépskej
Unie pripusta ,pozitivhu“ diskriminaciu (affirmative action) v prospech
menej zastipeného pohlavia, ku ktorému patria najcastejsie Zeny. Uve-

11 Pozn.: Predmetny dohovor bol ratifikovany v roku 1990.

12 Bliz8ie pozri C-411/05 (Palacios de la Villa) zo diia 16.10. 2007, body 73 a 77, C-45/09
(Rosenbladt) zo dna 12.10. 2010, bod 44, C-159/10 (Fuchs, Kéhler) zo dna 21.7. 2011,
bod 67.

13 Bliz8ie pozri C-45/09 (Rosenbladt) zo dna 12.10. 2010, C-614/11 (Kuso) zo dna 12.9.
2013, C-476/11 (HK Danmark) zo dna 26.9. 2013, C-132/11 (Tyrolean Airways) zo dia
7.7. 2012, C-416/13 (Pérez) zo dna 13.11. 2014, C-441/14 (Rasmussen) zo dna 19. 4.
2016.
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deny pristup eur6épskeho zakonodarcu, pokial ide o pozitivne opatrenia,
ma svoj pravny zdklad v samotnom primarnom prave Eurdpskej unie. Je
zakotveny v ¢lanku 157 ods. 4 Zmluvy o fungovani Eurépskej tinie.1#

3 Zmluvna sloboda

Ochrana slabsieho subjektu v pracovnom prave sa prejavuje nielen v po-
dobe dynamického rozvoja antidiskrimina¢ného prava s ciel'om zabezpe-
Cenia skutocnej rovnosti ucastnikov pracovnopravnych vztahov, ale aj
v pravnej forme obmedzenia ich zmluvnej vol'nosti.

3.1 Vyber zmluvného partnera

Podl'a komparativnej analyzy pravneho stavu ¢lenskych krajin Eurépskej
unie Slovenska republika patri ku krajinam s najnizsim zakonnym po-
dielom povinného pracovného zaclenenia 0s6b so zdravotnym postihnu-
tim. Pri ostatnej rozsiahlej novele Zakona ¢.5/2004 Z.z. o sluzbach za-
mestnanosti v platnom zneni doslo pritom k razantnému zhorSeniu situ-
4cie 0s6b so zdravotnym postihnutim pri ich zadlefiovani na pracovny
trh. K povinnému, relativne nizkemu podielu (3,2 %) pracovného zacle-
nenia 0s6b so zdravotnym postihnutim pribudol novy pravny model ak-
tivnej politiky zamestnanosti vo vztahu k osobam so zdravotnym postih-
nutim, ktory zmenil povinné davky a plnenia osobam so zdravotnym pos-
tihnutim na fakultativne davky.

Vo vztahu k pravnej podobe, v akej bola prijata novela Zakona ¢. 5/
2004 Z.z. o sluzbach zamestnanosti v zneni neskorsich predpisov upravu-
juca podstatné zhorsenie podmienok osob so zdravotnym postihnutim na
trhu prace v Slovenskej republike, sa domnievame, Ze sa dostala do roz-
poru s Dohovorom Organizacie Spojenych narodov o pravach oséb so
zdravotnym postihnutim, ktory prijalo Valné zhromazdenie Organizacie
Spojenych narodov v roku 2006.

Pravna tiprava Gi¢inna od 1. maja 2013 nezarucuje napliiianie zaklad-
ného ciel'a uvedeného dohovoru, tj. plného vyuzivania l'udskych prav
a zakladnych slobdd os6b so zdravotnym postihnutim, ako aj ich kom-
plexného zaclenenia do spolocenského Zivota, v¢itane pracovného Zivota.
Slovenska republika patri ku krajinAm s najniz$im percentom pracovné-
ho zaclenenia 0s0b so zdravotnym postihnutim a tym, Ze Zakon o sluz-
bach zamestnanosti prekvalifikoval podstatné pravne nastroje aktivnej

14 Blizsie pozri C-450/93 (Kalanke), C-409/95 (Marschall), C-407 /98 (Abrahamsson, Ander-
son), C-476/99 (Lommers), C-319/03 (Briheche).
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politiky pracovného zacleniovania osob so zdravotnym postihnutim z po-
vinnych na fakultativne, situaciu oséb so zdravotnym postihnutim na tr-
hu préce este vyrazne zhorsil.

Predpokladame, Ze v najblizSej budicnosti sa bude ochrana oséb so
zdravotnym postihnutim pri pracovnom zaclenovani na pracovny trh op-
timalizovat, aj ked uZz v stiCasnosti existuje vel'a argumentov i pre pesi-
misticky legislativny vyvoj v tejto otazke.

Na druhej strane, Zakonnik prace od 1.januara 2013 podstatnym
sposobom zvysSuje ochranu zamestnanca uz v $tadiu jeho pracovného za-
Clenenia na trh prace tym, ze v § 1 zakotvuje zakonny prikaz uskutocno-
vat vykon zavislej prace vylu¢ne formou pracovnopravnych vztahov,
anie obchodnopravnych vztahov ¢i ob¢ianskopravnych vztahov. Vtom
istom ustanoveni Zakonnika prace je sti¢asne zakotveny zdkaz aplikovat
na vykon zavislej prace obcianskopravne zavazkové vztahy alebo ob-
chodnopravne zavazkové vztahy. Pre zamestnancov sa tym zvysili prav-
ne zaruky, Ze vykon zavislej prace musi zamestnavatel' pravne kryt pra-
covnopravnymi vztahmi, a nie obcianskopravnymi vztahmi alebo ob-
chodnopravnymi vztahmi. Uvedena legislativna zmena, aj ked podstatne
zuZuje zmluvnd vol'nost Ucastnikov pracovnopravnych vztahov, zlepSuje
pravne postavenie zamestnanca najma z hladiska jeho buducich prav-
nych narokov pre pripad choroby, ako aj jeho budtcich narokov v oblasti
dochodkového poistenia.

Existujica pracovnopravna uprava Zakonnika prace je suladna
s Odpordc¢anim Medzinarodnej organizdcie prace ¢.198 zroku 2006
o pracovnom pomere, podl'a ktorého by sa mala zavisla praca uskutociio-
vat' v pracovnom pomere.

Ako uz bolo spomenuté, v ziadnom z pravnych odvetvi slovenského
pravneho systému rozsah kogentnych pravnych predpisov nedeterminu-
je viac obsah pracovnopravnych vztahov, neZ je tomu v pracovnom po-
mere. K zosilneniu vplyvu kogentnych ustanoveni na obsah pracovného
pomeru doslo aj pod vplyvom dynamického rozvoja prava Eurépskej
Unie v oblasti socidlnopravnej a technickej ochrany zamestnanca. Ide ob-
zvlast o osobitné povinnosti zamestnavatel'a v oblasti bezpecnosti a och-
rany zdravia pri praci. Naroky eurépskeho zakonodarcu vo forme ramco-
vych smernic, ako aj cca 30 Ciastkovych smernic z oblasti bezpecnosti
a ochrany zdravia pri praci sa v pravnom systéme slovenského pracov-
ného prava pretavili do zdkonnych poziadaviek kladenych najma na
technickd ochranu prace, ktoré priamo pdsobia na obsah zmluvne zalo-
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Zeného pracovného pomeru. Ktomu je potrebné pripocitat taktiez sys-
tematicku cast’ kontroly nad bezpecnostou a ochranou zdravia zamest-
nanca, najma zo strany inSpekcie prace, ako aj oblast’ socidlnej ochrany
zamestnanca.

Oblast prdva bezpecnosti a ochrany zdravia zamestnancov sa vyznacu-
je aj tou osobitostou, Ze pdsobi v prospech vsetkych zamestnancov bez
ohl'adu na kvalitu ich pracovného vkladu.

Zmluvnd autondédmiu pravneho subjektu platné pracovné pravo ob-
medzuje uz pri zmluvnom dojednani takého druhu prace, ktora by bola
vrozpore so zdravim zamestnanca. Z uvedeného je vidno, Ze pracovné
pravo chrani zamestnanca aj proti jeho voli, Co sa vyrazne prejavuje tiez
pri pravnej konstrukcii dévodov jednostranného preradenia na int pra-
cu. Zakonnik prace v § 55 ods. 1 nevyhnutne vyzaduje uskutoc¢nit’ jedno-
stranné preradenie zamestnanca na ind pracu (zdravotné dévody na
strane zamestnanca) aj proti voli oboch zmluvnych stran, nielen zamest-
navatel'a, ale aj zamestnanca. V aktualnej odbornej literatire sa takyto
pravny stav povaZzuje niektorymi autormi za neprimerany zasah do
zmluvnej autonémie stran pracovného pomeru, najma s poukdzanim na
skutoCnost, Ze tak, ako uzatvorenie pracovnej zmluvy, tak aj zmena pra-
covnej zmluvy by mala byt v silade so slobodnou vol'bou povolania ako
klasickou liberalnou slobodou.ts

Z mnohych inych kogentnych obmedzeni obsahu pracovnopravneho
vztahu sa Ziada eSte ako priklad spomenit Zakon o minimalnej mzde,
ktory zavazuje vSetkych zamestnavatel'ov poskytovat odmenu za vyko-
nand pracu najmenej v sume zakonnej minimalnej mzdy, a to bez ohl'adu
na charakter vykonavanej prace. Pritom poZziadavka zdkonodarcu na po-
skytovanie minimalnej mzdy sa od 1.januara 2013 rozsirila nad ramec
pracovného pomeru a plati i pre oblast’ tzv. doplnkovych pracovnoprav-
nych vztahov v podobe dohdd o pracach vykonavanych mimo pracovné-
ho pomeru.

Napriek dlhodobej snahe zamestnavatelov Slovenskej republiky
uvolnit aliberalizovat doterajsiu pracovnopravnu upravu jednostranné-

15 Bliz$ie pozri WAGNEROVA, E., V. SIMICEK, T. LANGASEK, 1. POSPISIL, et al. Listina zdklad-
nich prdv a svobod: Komentdr. 1. vyd. Praha: Wolters Kluwer, 2012, s. 573. ISBN 978-80-
7357-750-6; pozri tiez HALIROVA, G. Pravo na svobodnou volbu povolani versus pieve-
deni na jinou praci. In: P. BLAHO a A. SVECOVA, eds. Hodnotovy systém prdva a jeho refle-
xia v prdvnej teérii a praxi: IL. diel. 1. vyd. Trnava: Trnavska univerzita v Trnave, Pravnicka
fakulta, 2013, s. 974-975. ISBN 978-80-8082-587-4.
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ho skoncenia pracovného pomeru zo strany zamestnavatel'a, novely Za-
konnika prace Slovenskej republiky v poslednych rokoch potvrdili oprav-
nenost’ doterajSej upravy, pri ktorej zamestnavatel méze jednostranne
skoncit vypoved'ou pracovny pomer len z taxativnych dévodov. Zakonnik
prace vyZaduje taxativnost dévodov i pri okamzitom skonceni pracovné-
ho pomeru, a to nielen zo strany zamestnavatel'a, ale aj zo strany zamest-
nanca. Pri jednostrannom skonceni pracovného pomeru zo strany za-
mestnavatel'a Zakonnik prace vyZzaduje, aby zamestnavatel splnil aj d’al-
Sie hmotnopravne podmienky vypovede.

Z pocetnych dohovorov Medzinarodnej organizacie prace, ktoré
v ostatnom desatroci najviac ovplyvnili vyvoj pracovného prava v Slo-
venskej republike a ktoré svojou vyznamnost'ou majd primarny vyznam
pre existenéné podmienky zamestnancov, méZeme prvorado uviest Do-
hovor Medzindrodnej organizicie prace €. 158 zroku 1982 o skonceni
pracovného pomeru z podnetu zamestnavatel'a a Odporicanie Medzina-
rodnej organizicie prace o skonceni pracovného pomeru zo strany za-
mestnavatel'a. Slovenska republika ratifikovala predmetny dohovor v ro-
ku 2010. Dozaista aj pod vplyvom jeho ratifikacie sa v pracovnom prave
Slovenskej republiky podarilo udrzat socidlne prijatelnt troven pracov-
nopravnej ochrany zamestnancov pri jednostrannom skonceni pracov-
ného pomeru z iniciativy zamestnavatel'a. Ochranny dcel ma Smernica
Rady 98/59/ES o aproximdcii pravnych predpisov krajin Eurépskej tinie
o hromadnom prepustani, ktord ohl'adom zachovania narokov zamest-
nancov pri hromadnom prepustani zakotvuje pravny model, pri ktorom
zaklada pre zamestnavatel'a nad ramec povinnosti pri individualnych vy-
povediach zamestnancom komplex informaénych povinnosti zamestna-
vatel'a voCi socidlnemu partnerovi na pracovisku, ako aj voc¢i prislusnému
uradu préce, a taktieZ povinnost konzulta¢nych procedur voci socidlne-
mu partnerovi, sktorym zamestnavatel' uskutoc¢nuje ,socidlny vyber”
zamestnancov, ak sa neda vyhnut hromadnému prepustaniu.

Osobitnd ochrana zamestnancov pri prevode podniku alebo casti
podniku je predmetom tUpravy Smernice Rady 2001/23/ES o zachovani
narokov zamestnancov pri prevode podniku alebo ¢asti podniku, ako aj
Smernice Eurépskeho parlamentu a Rady 2008/94/ES o zachovani naro-
kov zamestnancov pri platobnej neschopnosti zamestnavatel'a. Smernica
Rady 2001/23/ES premietnuta do znenia Zakonnika prace zabezpecuje,
aby sa zamestnanec nestal obetou prebiehajicich restrukturaliza¢nych
zmien zamestnavatela a garantuje mu trvanie pracovného pomeru aj
unového zamestnavatel'a. Prevod podniku alebo ¢asti podniku nesmie
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byt sdm osebe dévodom pre jednostranné skoncenie pracovného pome-
ru zo strany zamestnavatela. Na strane druhej, vsulade so zasadou
zmluvnosti Zadkonnik prace zabezpecuje, aby sa sdm zamestnanec mohol
slobodne rozhodnut, ¢i chce pracovat pre nového zamestnavatela.

Tak, ako z vyssie uvedeného vyplyva, rozsah obmedzenia zmluvnej
vol'nosti v prospech zamestnancov v pracovhom prave nema konkuren-
ciu vinych pravnych odvetviach ndSho pravneho systému, a ani pravne-
ho systému inych krajin kontinentdlneho prava. Preto ochranna funkcia
pracovného prava zostava stale zakladnou funkciou pracovného prava aj
pre 21. storocie.

4 Ochrana osobitnych kategorii zamestnancov

Ochrana osobitnych pracovnych kategérii je v existujicom pracovnom
prave velmi vyznamna. Ide nielen o zvySenu ochranu os6b so zdravot-
nym postihnutim, ktora v sticasnosti nie je optimalna, ale aj o zvySenu
ochranu tehotnych Zien a matiek po porode, ako idojciacich Zien, a to
nielen pri osobitnych pracovnych podmienkach, ale aj pri zakladani
a skonéeni pracovnopravnych vztahov z iniciativy zamestnavatel'a. Ziada
sa povedat, Ze Slovenska republika ma relativne nadStandardnt upravu
osobitnej ochrany tehotnych Zzien, matiek po pdrode a dojciacich Zien,
a s tym suvisiacu nadstandardnu ochranu materskej dovolenky a rodi-
covskej dovolenky.

5 Kolektivne pracovné pravo

Kolektivne pracovné pravo podsobi vo vztahu k individualnemu pracov-
nému pravu ako ochranny mechanizmus.

Realnym problémom slovenského kolektivneho pracovného prava su
relativne nizky stupeni organizovanosti zamestnancov v odborovych or-
ganoch a relativne nizka zaangaZovanost na kreovani a ispeSnom fungo-
vani zamestnaneckych rad. Pri existujicom dualizme ochrany prav za-
mestnancov uzZ od roku 2001 sa nepotvrdila ani skutocnost, Ze zamest-
nanci presuvaju svoju doveru v ochranu svojich zaujmov na zamestna-
necké rady. Ako ukazuju skusenosti z aplika¢nej praxe, zamestnanci len
v nizkej miere vyuzivaju svoju dstavnu koali¢nd slobodu a vysledkom
tohto viacro¢ného procesu je relativne nizka pocetnost zamestnaneckych
rad, ktoré moézu existovat vedl'a odborovych organov.
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Nastup digitalnej doby a s lou geneticky spaté nové druhy a spésoby
prace relativne nepriaznivo pdsobia na doterajSiu droveii kolektivnych
pracovnych vztahov.

6 Pravna uprava pracovného casu

Pravna dprava pracovného €asu ma zhladiska ochrany zamestnanca
dominantny vyznam nielen preto, Ze s pravnou Gpravou pracovného ¢asu
je historicky spojeny vznik pracovného prava, ale aj z dovodu, Ze existu-
jica uprava pracovného Casu ma kardinalny vplyv na kvalitu Zivota
a zdravia zamestnancov. Pracovnopravna uprava pracovného casu stala
uZ pri zrode pracovného prava a patri doteraz k najdolezitejSim konstan-
tdm vyvoja pracovného prava v celoeur6pskom meradle. Pravna uprava
pracovného casu je bezprostredne spojena svyvojom ochranarskeho
prava v 19. storoci. Pravne zaklady eur6pskeho pracovného prava na za-
Ciatku 19. storocia v krajinach s priemyselnou revoliciou tvorili zakony
o pracovnom cCase robotnikov a o zakaze detskej prace, respektive nocnej
prace.

Aj v sticasnosti je pravna Uprava pracovného ¢asu vel'mi dolezita. Od
dizky pracovného ¢asu priamo zavisi miera odpoéinku zamestnanca. Re-
alna dizka pracovného ¢asu priamo vplyva na osobny arodinny Zivot
zamestnanca a pozitivne alebo negativne ovplyviuje spajanie pracovné-
ho a rodinného zivota zamestnanca.

Pracovny cas je sucasne, na druhej strane, podstatnym obsahovym
prvkom flexibility pracovnopravnych vztahov. Pracovné pravo Sloven-
skej republiky sa vyznacuje relativne vysokou mierou liberalizacie prav-
nej Upravy pracovného Casu.

Aj existujica pracovnopravna Uprava pracovného casu tvori pod-
statnd cast’ pracovného pomeru a ma v prevaznej miere kogentnu pova-
hu, ¢im je z podstatnej Casti vynatd zo zmluvnej autonémie dcastnikov
pracovného pomeru.

Doterajsi vyvoj pracovnopravnej upravy pracovného c¢asu v 20. sto-
ro¢i vyznamnym spésobom ovplyvnili dohovory Medzinarodnej organi-
zacie prace, najma Dohovor ¢.1/1919 o osemhodinovom pracovnom ¢a-
se zamestnancov v priemysle, Dohovor ¢.14/1921 o tyzdennom odpo-
¢inku, Dohovor €. 153/1979 o pracovnom case a ¢ase odpocinku zamest-
nancov dopravy, Dohovor ¢.171/1990 o nocnej praci, Dohovor ¢. 180/
1996 o pracovnom Case pracovnikov v ndmornej plavbe.
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Vyssie uvedeny Dohovor ¢.1/1919, ktorym je Slovenska republika
viazana, v c¢lanku 2 zakotvuje, Ze pracovny c¢as os6b zamestnanych
v akomkol'vek sikromnom alebo verejnom priemyselnom podniku alebo
jeho Casti nesmie presiahnut osem hodin denne a 48 hodin tyZdenne
(okrem vynimiek). Aj z jeho znenia celkom zjavne vyplyva, akym spéso-
bom sa uberal vyvoj prdvnej tipravy pracovného casu v 20. storoci a do
akého prdvneho modelu vyustil na zaliatku 21. storocia, kedy sa s katego-
riou pracovného ¢asu operuje ako s najdéleZitejsim obsahovym prvkom fle-
xibility pracovnoprdvnych vztahov a v redlnej praxi nie st vynimocné pri-
pady 16-hodinového pracovného dria.

Na druhej strane, v krajindch vyspelej Eurépy zamestndvatelia na pod-
nikovej tirovni dobrovolne zavddzaju kratsi pracovny tyZden bez ujmy na
vyske mzdy. Robia tak nielen z dévodu svojej ekonomickej prosperity, ale
i z dévodu disponibilnych pracovnych sil. Aj tymto spésobom, ale aj d'alsSimi
benefitmi si zamestnancov usilujii udrZat’ v existujiicom pracovhom pome-
re.

Clanok 2 Eurépskej socialnej charty zavazuje ¢lenské $taty ustanovit
primerany denny atyZdenny pracovny cas, ustanovit platené sviatky
a zabezpecit odpocinok v tyzdni, pokial moZno v deni zhodny s diom
uznanym tradiciou alebo zvyklostami prisluSnej krajiny za deii odpocin-
ku.

Vyznam pracovnopravnej Upravy pracovného casu pre bezpecnost
aochranu zdravia pri praci bol vpopredi zaujmu doterajSieho vyvoja
pracovného prava aj na trovni Eurépskej tnie. Clanok 153 Zmluvy o fun-
govani Eurépskej tinie splnomoctiuje Eurépsku uUniu prijimat formou
smernic minimdalne poziadavky pre bezpecnost a ochranu zdravia za-
mestnancov. Pre pravnu Upravu pracovného ¢asu na drovni Eurdpskej
unie ma velky vyznam hlavne Charta zakladnych prav Eurdpskej unie,
ktora v ¢lanku 31 ods. 2 zakotvuje, Ze kazdy zamestnanec ma pravo na
stanovenie najvy$sej pripustnej dizky pracovného ¢asu, na denny a tyz-
denny odpocinok, ako aj na kazdoroc¢nu platenti dovolenku.

UZ v 70. rokoch minulého storocia vznikali snahy o harmonizovanie
pracovného Casu na trovni celého Eurépskeho spoloCenstva. AZ Smerni-
ca Rady 93/104/ES o niektorych aspektoch organizacie pracovného c¢asu
ustanovila prvé zavazné pravidla ohl'adom pracovného Casu pre narodné
pravo clenskych Statov Eur6pskeho spolocenstva. Uvedend smernica sa
rodila velmi taZko. Bola prijatd aZ po tridsiatich rokovaniach Rady
s velkou nevdlou niektorych c¢lenskych Statov, najma Velkej Britanie,
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ktord kratko po prijati smernice zaZalovala Eurépske spoloCenstvo za
prekrocenie rdmca svojej kompetencie, ktora mu vyplyva z primarneho
prava. Sudny dvor Eurépskeho spoloCenstva vtomto spore rozhodol
v neprospech Zalobcu.16 Spojené kralovstvo namietalo, Ze primarne pra-
vo nepredstavuje dostato¢ny pravny zaklad pre prijatie smernice, preto-
Ze ,neexistuju ziadne vedecké oporné body, ktoré by dokladovali, Ze ide
o smernicu primarne zamerand na ochranu zdravia a bezpecnosti za-
mestnancov*“.17

V roku 2003 Smernicu Rady 93/104/ES nahradila Smernica Eurép-
skeho parlamentu a Rady 2003/88/ES o niektorych aspektoch organiza-
cie pracovného Casu, ktora plati doteraz, aj ked na tirovni Eur6pskej tinie
su stale intenzivne snahy o jej zmenu a jej d’al$iu liberalizaciu.

Vyvoj v ostatnych rokoch na drovni Eurépskej inie v oblasti pracov-
ného Casu je spaty so stalym rozsirovanim moznosti individualneho pre-
diZenia tyzdenného pracovného ¢asu (systém opt-out),'8 aj ked’ Eurépsky
parlament vo svojom stanovisku z 8. oktébra 2008 definitivne zamietol
spoloc¢né stanovisko Rady na d’alSiu liberalizaciu smernice o pracovnom
Case. Eur6opsky parlament v tejto suvislosti vyslovne deklaruje, Ze akcep-
tadcia daného navrhu by bola protisocidlna. Tymto Eurépsky parlament
zamietol akékol'vek ustupky od 48-hodinového pracovného tyzdiia a od-
mietol systém opt-out. Spolo¢né stanovisko Rady z jina 2008 na liberali-
zaciu smernice Eurépsky parlament povazuje za ,navrat do 19. storocia.”
Ako d'alej vyslovne uvadza, ,Bezbreha deregulacia je pric¢inou skazy a ma
za nasledok aj sucasnu finan¢énud Kkrizu vo svete. Systém opt-out nemoze
podl'a Eurépskeho parlamentu pokracovat donekonecna, lebo je proti
ochrane Zivota a zdravia zamestnancov a bezpecnosti prace a sticasne ot-
vara dvere socialnemu dampingu.“1°

K Smernici Eurépskeho parlamentu a Rady 2003/88/ES (d’alej len
~Smernica 2003/88/ES“) existuje v sucasnosti uz bohata judikatira Sud-
neho dvora Eurdépskej tnie, podl'a ktorej zarucenie prava na maximalny
tyZdenny pracovny cas, ako aj na minimalny ¢as odpocinku predstavuje
zasadu socialneho prava Unie s osobitnym vyznamom. Zamestnanec sa

16 BlizSie pozri C-84/1994 (Spojené krdlovstvo/Rada) zo diia 12. 11. 1996.

17 BlizSie pozri detto.

18 Pozn.: Ide o pravny model individudlneho zmluvného dojednania dizky tyZdenného pra-
covného c¢asu, ktory sa odchyl'uje od pravneho modelu Smernice Eurépskeho parlamentu
a Rady 2003/88/ES, ktord urcuje hlavne maximalny tyzdenny pracovny ¢as a minimalne
hranice denného a tyZdenného odpocinku po vykonanej praci.

19 BlizSie pozri Stanovisko Eurépskeho parlamentu zo dia 8. 10. 2008.
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md pri posudzovani tohto problému podla vyslovného znenia rozhodnutia
Stdneho dvora Eurdpskej tinie povaZovat' za slabsiu stranu. Podl'a Stidneho
dvora Eurédpskej tinie je nevyhnutné zabrdnit tomu, aby zamestndvatel’ mal
mozZnost zamestnanca obmedzovat' v jeho prdvach, ktoré mu vyplyvaji zo
smernice.?9 Samotni zamestnanci nemusia Ziadat' svojho zamestndvatela
o dodrZiavanie minimdlnych poZiadaviek pri dodrZiavani pracovného casu
a ¢asu odpocinku.21

Ked'Ze hlavnym ciel'om vySSie uvedenej smernice je ochrana zdravia
pri praci, pod prizmou plnenia tohto zakladného ciel'a si narodné sudy
povinné uskutoCnovat vo svojej rozhodovacej ¢innosti eurokonformny
vyklad smernice a nemdzu uprednostnit narodné pravo na ukor prava
Eurépskej Unie, ak je ndrodné pravo v rozpore s pradvom Eurépskej tnie.
I napriek tomu, Ze Gprava pracovného ¢asu je na eurdépskej trovni regu-
lovana uz od roku 1993, stile pretrvavajd problémy s implementaciou
obsahu smernice, ale aj s interpretaciou jej zdkladnych obsahovych prv-
kov, aj ked’ niektoré z nich boli medzicasom interpretované judikatirou
Sudneho dvora Eur6pskej tnie.

K takymto problémovym otazkam obsahu Smernice 2003 /88/ES sta-
le patria:

4 vymedzenie pracovného ¢asu vratane pracovnej pohotovosti a jej
odmenovania (alternativne alebo kumulativne splnenie troch pred-
pokladov pojmu pracovny cas);

4 pravna interpreticia rovnocennych nahradnych déb odpoéinku po
vykonanej praci, najma nespravna prax Clenskych Statov Eurdpskej
Unie, ktoré odstivajd minimalny odpocinok na neskorsie obdobie po
vykonanf prace;

4 situacia zamestnancov pracujucich vo viacerych pracovnych pome-
roch;

4 deficit riadneho monitorovania uplatfiovania opt-outu, ktory umoz-
nuju mnohé ¢lenské staty Europskej tinie;

4 komplikované pravne vymedzenie pocetnych vynimiek ustanovené
v €lanku 17 smernice, sthrnného ¢lanku pre vynimky rézneho dru-
hu, nielen pokial ide o maximalny tyZdenny pracovny cas, ale aj o re-
ferencné obdobie, tyzdenni dobu odpocinku, obzvlast nejasny roz-
sah vynimky zakotvenej v ¢clanku 17 ods. 1 smernice.

20 BlizSie pozri C-429/09 (Fuf3) zo dina 25. 11. 2010.
21 Bliz8ie pozri C-429/09 (FufS) zo dna 25.11. 2010, bod 84, ako aj pravne veci C-397 az
403/01 (Pfeiffer a dalsi) zo dia 9. 3. 2004, body 82 a 84.
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Z hl'adiska pravnej zdvaZnosti je mimoriadne délezité, Ze podla uz
ustalenej judikatiry Stiidneho dvora Eurépskej inie pojmy ,pracovny ¢as“
a ,¢as odpocinku“ sd pojmami prava Eurépskej tinie a nemézu sa vyme-
dzovat' a vykladat’ z hl'adiska poziadaviek pravnych tprav ¢lenskych sta-
tov Eurdpskej Unie. Je potrebné ich definovat na zaklade objektivnych
znakov a pri zohl'adneni systému a ciel'a uvedenej smernice. Podl'a aktu-
alnej judikatiry Sudneho dvora Eurdpskej tnie ¢lenské Staty nemdzu
jednostranne urcovat rozsah tychto pojmov. Akykol'vek iny vyklad, podl'a
nazoru Sudneho dvora Eurdpskej tnie, by zbavoval predmetnd smernicu
jej potrebného ucinku a poprel by jej ciel, zarucenie ucinnej ochrany
bezpecnosti a zdravia zamestnancov.22

Redlne dodrziavanie maximalneho tyzdenného pracovného cCasu
podl'a zmienenej smernice vel'mi podstatnou mierou deformuje aj praca
nadcas. Slovenska pracovnopravna dprava rozsahu nadcasovej prace
uvedend v Zakonniku prace ma eurdpsky primat, ¢o plati aj pre pracu
vnoci apre pracu vykonavanu v nedel'u. Rozsah maximalne dovolenej
nadcasovej prace v roku predstavuje v priemere viac ako % plného pra-
covného uvazku zamestnanca.2?

6.1 Denny maximalny pracovny ¢as a doby denného odpocinku po
prdci

Podla jedného znovsich rozhodnuti Sudneho dvora Euroépskej unie
pravna uprava, ktord neprizndva zamestnancom narok na denny odpoci-
nok po vykonanej praci po celil dobu trvania pracovnopravneho vztahu,
zbavuje svojej podstaty subjektivne pravo zamestnanca na odpocinok po
vykonanej praci aje vrozpore scielom Smernice 2003/88/ES.24 Podla
¢lanku 3 uvedenej smernice clenské Staty Eurdpskej tinie prijmu opatre-
nia nevyhnutné na zabezpecenie toho, aby kazdy zamestnanec mal narok
na minimalny denny odpocinok trvajici 11 po sebe nasledujticich hodin
v priebehu 24 hodin.

Zakonnik prace Slovenskej republiky nezakotvuje v§eobecntl hranicu
pre maximalny denny pracovny cas, aj ked' pri Uprave nerovnomerného
rozvrhnutia pracovného casu podla § 87 Zakonnika prace, ako aj pri
uprave pruzného pracovného &asu ustanovuje maximalnu dizku dennej

22 Bliz$ie pozri C-151/02 (Jaeger) zo dna 9. 9. 2003, body 59, 70, 85.

23 Pozn.: Vo vztahu k ostatnym zamestnancom plati maximalny rozsah nadcasovej prace
400 hodin rocne.

24 Blizsie pozri C-428/09, bod 60, tiez BECTU, bod 48.
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pracovnej zmeny na 12 hodin, priCom praca nadcas je podl'a Zakonnika
prace praca, ktord je nad rdmec pracovnej zmeny. Podl'a § 92 odsek 1 Za-
konnika prace denny odpocinok po vykonanej praci je ustanoveny sulad-
ne so Smernicou 2003/88/ES na 12 hodin. Na druhej strane, § 92 odsek 2
Zakonnika prace umoznuje z taxativnych dévodov denny odpocinok po
vykonanej praci zo strany zamestnavatela jednostranne skratit az na
osem hodin.?> V pripade, Ze zamestnavatel jednostranne skrati dobu od-
pocinku z taxativnych dévodov uvedenych v § 92 Zakonnika prace, je po-
vinny zamestnancovi dodato¢ne do 30 dni poskytnut rovnocenny nepre-
trzity ndhradny odpocinok.

Clanok 17 Smernice 2003/88/ES, ktory opraviiuje nielen ¢lenské $ta-
ty Eurdpskej tUnie, ale aj socidlnych partnerov k odchylkam v rozsahu
denného alebo tyZdenného pracovného casu, dosledne vyzaduje poskyt-
nutie nahradného rovnocenného odpocinku bezprostredne po préci,
alen celkom vynimocne stadi aj ind alternativna primerand ochrana. Do-
by odpocinku podla ¢lanku 2 danej smernice podl'a aktualnej judikattry
predpokladaju, Ze st pravidelné, dostacujuco dlhé a kontinualne.2¢ Podl'a
rozhodnutia Siidneho dvora Eurépskej unie v pravnej veci Jaeger, ,Ak
Clensky S$tat pristipi na moZnost skratenia denného odpocinku zamest-
nancovi, musi byt toto skratenie kompenzované poskytnutim nahradné-
ho odpocinku v takom pocte po sebe nasledujicich hodin, ktory zodpo-
veda skrateniu casu odpocinku este pred zacatim d'alSej pracovnej doby.
Skutoc¢nost, Ze takyto Cas odpocinku sa poskytne vinom Case, ktory uz
nie je priamo spojeny s prediZenym pracovnym ¢asom v désledku nad¢a-
sovej prace, spravidla nezohl'adiiuje primeranym spésobom potrebu do-
drzat’ zakladné zasady ochrany bezpecnosti a zdravia zamestnancov.“??
Rovnocenna doba nahradného odpocinku sa ma priznat zamestnancovi
v Case, ktory nasleduje hned’ po prislusnom pracovnom case.28

Z aktualnej judikatiry Stiidneho dvora Eurdpskej tinie celkom zjavne
vyplyva, Ze poskytnutie nahradného odpocinku do 30 dni pri skrateni
denného odpocinku na droveit 8 hodin podla § 92 Zakonnika prace Slo-
venskej republiky nevykazuje znaky rovnocennej doby odpocinku podla
Smernice 2003/88/ES. Skratenim denného odpocinku na osem hodin bez

25 Pozn.: Ide o prace, ktoré ¢lanok 17 ods. 3 predmetnej smernice zahrnuje medzi opravne-
né odchylky z tyZdenného pracovného casu.

26 BlizSie pozri C-428/2009 (Union Syndicale Solidaires Isére) zo dna 14.10. 2010, body 37
a7l

27 Bliz8ie pozri C-151/02 (Jaeger) zo dia 9. 9. 2003, bod 97.

28 Bliz$ie pozri detto, bod 103.
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jeho neodkladného vyrovnania sa slovenska pracovnopravna tprava Za-
konnika prace dostava do rozporu s obsahom a cielom uvedenej smerni-
ce, pokial' neumoznuje doby odpocinku poskytnit bezprostredne po pra-
covnom cCase, tak, aby doby odpocinku po vykonanej praci splnili svoj
primarny ucel.

7 Je potrebna d’alSia liberalizacia pracovnopravnych vztahov?

Staly tlak na liberalizaciu existujtcich pracovnopravnych dprav najma zo
strany zamestnavatel'skych subjektov ohrozuje existencné zaklady za-
mestnancov. Tento tlak sa zintenzivnil v obdobi hospodarskej a financ¢nej
krizy a v sicasnosti pokracuje aj na zaciatku Stvrtej priemyselnej revolu-
cie réznymi formami digitadlnej prace bez primeranej socidlnopravnej
ochrany. V ostatnych rokoch sa prejavuje masivnym narastom nestan-
dardnych zamestnani, nielen doCasnej agentirnej prace, ale aj prace
uskutociiovanej prostrednictvom digitalnych platforiem, najma crow-
dworkingu, prace na zavolanie a inych prilezitostnych prac s velmi niz-
kym rozsahom pracovného tvazku.

Tym sa aj v 21. storodi stale rozrasta Cast ekonomicky aktivnych za-
mestnancov, ktori vzhl'adom na vel'mi neistt a si¢asne nizku mieru svoj-
ho pracovného zapojenia nie s sposobili individualne prezit. V 21. sto-
ro¢i doslo keliminacii schopnosti zamestnanca zo svojho pracovného
prijmu v podobe réznych foriem neStandardnych zamestnani existencne
zabezpecit seba a svoju rodinu. Ci je potrebné pokracovat' v presadzova-
ni neoliberalnych predstav o usporiadani spolo¢nosti, ktoré aj vyznamni
ekondémovia povazujui za prekonané v oblasti pracovného prava iv 21.
storo¢i, na to nam dala dostato¢nd odpoved svetova hospodarska a fi-
nancna kriza, ktora poukazala na tazké negativne désledky neoliberaliz-
mu vSetkych spolocenskych, nielen ekonomickych procesov v SirSom eu-
ropskom priestore, ako aj vo svete.?? Aj ked' stratégia Eur6pskej unie
JEuréopa 2020“ preferuje do najblizsich rokov inteligentny, udrzatel'ny
rast a inkluzivny rast s vysokou mierou zamestnanosti, ktory by zabezpe-
¢il socidlnu sudrznost, sicasna situacia v praxi ukazuje, Ze je to len zboz-
né Zelanie organov Eurdpskej tnie. Aj preto existuje vel'a argumentov pre

29 Bliz$ie pozri Von HAYEK, F. A. Die Erhaltung des liberalen Gedankengutes. In: W. KER-
BER, Hrsg. Die AnmafSung von Wissen: Neue Freiburger Studien von F. A. von Hayek. 1. Aufl.
Tiibingen: Mohr Siebeck, 1996, s. 249-261. ISBN 3-16-146402-8.
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d’alSie doplnenie trhového koordina¢ného systému korektivom solidarity
a socialnej spravodlivosti.3?

Socidlna politika $tatu by mala obmedzovat' dopady maximalizacie
ekonomického vystupu z 'udskej prace zo strany zamestnavatel'a a v tej-
to polohe by mala vystupovat ako garant zdkladnej materidlnej slobo-
dy.3! Ani pocas svetovej hospodarskej a finan¢nej krizy sa jednoznacne
nepreukazalo, Ze hlavnou pric¢inou zadlZenosti eurépskych krajin je prilis
nakladny socidlny model. MoZeme si v tejto suvislosti polozit' kldcova
otazku, ¢i by rieSenim Kkrizy nemali byt navrat k etickému rozmeru hos-
podarskeho vyvoja, zamedzenie moralneho hazardu s nakladanim so za-
kladnymi hodnotami spolo¢nosti a boj proti korupcii. Samotny Eurostat
priznava, Ze rozmer eurdpskej korupcie sa pohybuje na urovni 150 az
170 milidrd EUR a dosahuje minimdlne taky objem, ako cely rozpocet Eu-
répskej dnie.32

Eréziu pracovnopravnych vztahov a spochybiiovanie postavenia za-
mestnanca stale viac podkopavajui outsourcing a offshoring a rézne iné
digitalne formy prace s nedostato¢nym a neistym socidlnopravnym za-
bezpecenim zamestnancov. Maju az takmer znicujuci uc¢inok na globalne
trhy prace a d'alej prehlbuja polarizaciu bohatstva a chudoby v Eurépske;j
Unii a vo svete. Obchadzanie etickych principov v podnikani sa stalo su-
Castou globalnej spolocnosti a rieSenie do buducnosti by malo spocivat
vo zvy$eni etiky v podnikani, v prehibeni miery socialnej zodpovednosti
firiem. Ak sa identifikujeme s tézou, Ze svetova finan¢na a hospodarska
kriza vznikla ako produkt absencie etiky v spravani sa vsetkych ekono-
mickych subjektov, obzvlast finan¢ného sektora, rieSenim postkrizovych
problémov by mal byt navrat k mordlnym principom hospodarskej ¢in-
nosti.

Pravdou zostava, Ze aj v 21. storo¢i bude mat zamestnavatel nad’alej
dominantné postavenie v oblasti pracovnopravnych vztahov pri vykone
zavislej prace. Aj v 21.storo¢i samotnd pracovna zmluva, zaloZend na
slobodnej vol'be stran, zaklada vztah zavislej prace ako vztah podriade-

30 Bliz$ie pozri KRPEC, 0. a V. HODULAK. Socialné trzni ekonomika jako relevantni koncepce
hospodarské politiky ve 21. stoleti. Ekonomicky casopis. 2012, ro¢. 60, ¢.9, s. 887. ISSN
0013-3035.

31 Bliz$ie pozri tamtieZ; pozri tiez BOHM, F. Freiheit und Ordnung in der Marktwirtschaft.
1. Aufl. Baden-Baden: Nomos, 1980. 651 s. ISBN 3-7890-0492-8.

32 Bliz8ie pozri HONTYOVA, K. a P. IVANOVA. Aktualne problémy globalnej hospodarskej
krizy a ich mozné teoretické i praktické rieSenie. Ekonomicky casopis. 2012, ro¢. 60, ¢. 10,
s.1059-1078.ISSN 0013-3035.
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nosti a nadriadenosti zmluvnych stran. Specifikom uvedeného pracovno-
pravneho vztahu je skutocnost, Ze zamestnavatel’ ma opravnenie v pre-
vazZnej vacsine pripadov jednostranne urcovat pracovné podmienky bez
ohl'adu na vzajomné dojednanie zmluvnych stran (napriklad rozvrhnutie
pracovného casu ¢i doby odpocinku alebo urcenie nastupu na dovolen-
ku).33

Pracovna zmluva, aj ked' je formalno-pravne zaloZeni na zmluvnej
slobode zmluvnych stran, tieto zmluvné strany nie st vybavené rovnakou
vyjednavacou poziciou; nejde preto o faktické rovnaké pravne postavenie
zmluvnych stran pri uzatvarani pracovnej zmluvy. Aj z déovodu nerovna-
kej vyjednavacej pozicie zmluvnych stran pri dojednavani pracovnej
zmluvy sa zdkonodarca stale usiluje o intervenciu v smere ochrany za-
mestnanca pred nepriaznivymi socidlnymi dopadmi ni¢im neobmedzenej
sily trhu.34

8 Najnovsie vyzvy v rozvoji pracovného prava

Najnovsie vyzvy v rozvoji pracovného prava su spojené najma s pravny-
mi nasledkami starnutia populdcie v medzindrodnom meradle a s novymi
vyzvami, ktoré vyplyvajd z tohto nezvratného procesu Stvrtej priemysel-
nej revolucie. Do roku 2050 sa predpoklada, Ze pocet obyvatel'ov nad 65
rokov sa strojnasobi. Dany novy demograficky kontext ma vyznamné do-
sledky na politiky zamestnanosti a socidlnej ochrany. Na zaklade dlhodo-
bych trendov sa aktudlne na p6de Medzinarodnej organizacie prace ana-
lyzuja kl'icové sociadlne a ekonomické vyzvy, ktoré si spdsobené demo-
grafickymi zmenami, s akcentovanim potreby integrovaného ramca dos-
tojnej prace, ktory sa rozsiruje v priebehu Zivotného cyklu a ktory akcep-
tuje medzigeneracnu solidaritu.

Digitalizacia pracovného Zivota celej spoloCnosti sa premieta aj do
oblasti pracovnopravnych vztahov. Digitalizaciou vznikajui nové druhy
a sposoby prace, nové obchodné modely, ktoré nemozno celkom tspesSne
vtesnat’ do rdmca existujucich zakladnych pravnych kategérii pracovné-

33 Bliz$ie pozri SCHRAMMEL, W. Die Finanzmarktkrise und die Zukunft der 6sterreichischen
Arbeits- und Sozialrechtsordnung. Zeitschrift fiir ausldndisches und internationales Ar-
beits- und Sozialrecht. 2012, ]Jg. 26, Nr. 2, s. 141-159. ISSN 0930-861X; dalej aj WALTER-
MANN, R. Die Finanzmarktkrise und die Zukunft der deutschen Arbeits- und Sozial-
rechtsordnung. Zeitschrift fiir ausldndisches und internationales Arbeits- und Sozialrecht.
2012,]g. 26, Nr. 2,s. 125-140. ISSN 0930-861X.

34 Bliz$ie pozri BELINA, M. et al. Pracovni prdvo. 5. dopln. a podstat. pteprac. vyd. Praha: C.
H. Beck, 2012, s. 11. ISBN 978-80-7400-405-6.
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ho prava, akymi st pojem zamestnanec ¢i pojem zavisla praca alebo po-
jem pracovny pomer, respektive pojem osoba samostatne zarobkovo
¢inna.

V poslednych rokoch sa vel'mi dynamicky rozvijaju ,nestandardné”
pracovné vztahy uskutocnované prostrednictvom online pdsobiacich di-
gitalnych platforiem. Dynamika ich rozSirovania v ostatnom case je taka
vysokd, Ze odévodnene existuje obava, ¢i v uréitom casovom horizonte
uplne nenahradia ,Standardné” pracovné pomery. Jednorazové pracovné
Cinnosti alebo kratkodobé pracovné cinnosti, prileZitostné prace, prace
na zavolanie, prace ,do anonymného davu“ (crowdworking) by mohli byt
pravne pokryvané i obchodnopravnymi zmluvnymi typmi, ¢o by nevytva-
ralo pozitivne perspektivy pre pracovné pravo a jeho d'alsi rozvoj.

Vo svetle stadle sa rozSirujicich novych pracovnych modelov pod
vplyvom digitalnej doby i pod tlakom nadnarodnych korporacii fakticky
dochadza kneustalej redukcii fyzickych osob uskutocnujucich zavisla
pracu v Standardnych pracovnych pomeroch a tieto neStandardné (aty-
pické) pracovné vztahy nie si vzhl'adom na svoju povahu sposobilé ga-
rantovat osobam, ktoré ich vykondvaji, ani elementarne Zivotné pod-
mienky. Existujici tlak podnikatel'skych Struktir tym aj do budticnosti zu-
Zuje prdvny priestor pre Standardné pracovné pomery na plny pracovny
uvdzok a na neurcity cas, ktoré podla aktudlnych Statistickych tdajov Eu-
ropskej tnie tvoria v sucasnosti uZ iba 60 % vsSetkych pracovnych pome-
rov.3s

Skutoc¢nost, Ze digitalizacia pracovnych procesov a postupov postiva
stale viac fyzickych osob do roviny neistoty staleho pracovného prijmu
pri neustdle rastucich ziskoch podnikatel'skych subjektov, ma negativne
nasledky na celu spoloc¢nost. Stale ,roztvaranie noznic“ medzi bohatymi
a chudobnymi pri si¢asnom vysokom hospodarskom raste v spolocnosti
vytvara negativne, niekedy az revolu¢né nalady, ktoré su zivnou pddou
pre zvySovanie extrémistickych nélad v spoloc¢nosti. Uvedeny vyvoj ne-
ustdle rastucich ziskov podnikatel'skych subjektov, ktoré dosahuja zaslu-
hou novych technolégif na ikor elementarnej stability pracovnopravnych
vztahov, mozZe viest nielen v Eurdpe, ale aj vo svete k nezelanym revo-
lu¢nym naladam.

35 Bliz8ie pozri Dovodovi spravu k Navrhu novej smernice o transparentnych a predvida-
tel'nych pracovnych podmienkach.
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Zmieneny neZelatelny trend asocidlnopravne dopady na stile sa
rozSirujuce neStandardné zamestnania bez akejkol'vek pravnej istoty
stabilnejSieho pracovného prijmu si uz vSimli v ostatnom obdobi aj orga-
ny Eurodpskej inie. Vo viacerych svojich dokumentoch deklaruju potrebu
socialnopravnej ochrany vsetkych nestandardnych foriem zamestnania,
ktoré vznikaju ako dosledok digitalizacie pracovnych a vyrobnych proce-
Sov.

Odporudcanie Komisie ,0 pristupe k socialnej ochrane pre pracovni-
kov a samostatne zarobkovo ¢inné osoby“ z 13. marca 2018 preto apeluje
na clenské staty Eurdpskej Unie, aby zabezpecili primerant socialnop-
ravnu ochranu zamestnancom v neStandardnych pracovnych pomeroch,
ako aj socidlnopravnu ochranu osobam samostatne zarobkovo ¢innym.3¢

Na potrebu prehibenia socialnej ochrany pri vykone atypickych za-
mestnan{ poukazuje aj Navrh Smernice o transparentnych a predvidatel-
nych pracovnych podmienkach.3”

Na zaklade Uznesenia Eur6pskeho parlamentu3® sa predpoklada mo-
nitorovanie socidlnopravnej ochrany plnenia Eur6pskeho piliera social-
nych prav. V roku 2018 Odporucanie Eurépskeho parlamentu ustanovilo
zriadenie Eurédpskeho organu prace.

Vyznamné podnety na ochranu zamestnancov v atypickych pracov-
nych pomeroch boli vroku 2012 prijaté i vo forme Odporicania Medzi-
narodnej organizacie prace o vnutrostatnych minimach socialnej ochra-
ny.39

Hlavnou ideou vsSetkych dokumentov Eurépskej tnie v suvislosti
s digitalizaciou vyrobnych procesov a postupov so stalym rozsirovanim
hospodarstva digitalnych platforiem je zabezpecenie socidlnoprdvnej
ochrany vsetkym formdm zamestnania bez ohl'adu na to, ¢i majii za svoj
prdvny zdklad pracovnti zmluvu alebo iny druh zmluvy.

36 BlizSie pozri Navrh Odporicania Eurépskej komisie o pristupe k socidlnej ochrane pre
zamestnancov a samostatne zarobkovo ¢inné osoby zo dna 13.3. 2018, 2018/0059
(NLE), COM (2018).

37 Bliz§ie pozri Navrh Smernice o transparentnych a predvidatel'nych pracovnych podmien-
kach, COM (2017) 131.

38 Bliz§ie pozri Uznesenie Eurépskeho parlamentu o Eurépskom pilieri socidlnych prav zo
dna 19.1.2017, COM (2016) 127.

39 BlizSie pozri Odportucanie Medzindrodnej organizicie prace ¢.202/2012 o vnutro$tat-
nych minimach socialnej ochrany.
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Podl'a nazoru Eurépskej komisie sa potrebnym javi rieSit pristup na
trh prace aj tymito novymi pravnymi modelmi, ale, na druhej strane, je
sucasne nutné zabezpecit spravodlivé pracovné podmienky a primeranu
socialnu ochranu vsetkym aktérom ekonomiky platforiem, t.j. poskytova-
tel'om sluzieb, prijemcom sluzieb, ako aj prislusSnym digitalnym platfor-
mam, nielen pokial ide o vstup na pracovny trh, ale tieZ o zodpovednost-
né pravne vztahy.40

Uznesenie Eurdépskeho parlamentu o Eurépskom pilieri socidlnych
prav, ako aj Odportucanie Komisie Eurépskej tinie o Eurépskom pilieri so-
cialnych prav z roku 2017 a Odporicanie Eurépskej komisie z roku 2018
mobilizuju v Case po ukonceni svetovej hospodarskej krizy narodnych
zakonodarcov k regulacii primeranej socidlnopravnej ochrany pre vSetky
Standardné aj neStandardné pravne formy zamestnania.*!

Vsetky uvedené nové spdsoby prace maju pre osobu vykondavajicu
pracu jedného spolo¢ného menovatela — praca uskutocnovana vylucne
prostrednictvom digitalnych platforiem nemoze celkom uUspeSne zabez-
pecit Zivobytie tomu, kto ju vykonava. Skor plnia funkciu doplnkovej za-
robkovej ¢innosti popri Standardnych pracovnych pomeroch. Ako dopln-
kova forma prace popri Standardnom zamestnani méZe praca prostred-
nictvom digitalnych platforiem znamenat aj pre samotného jedinca spes-
trenie doterajSej ¢innosti, kreativitu, rozvijanie tvorivosti a osobnej ini-
ciativy.

Urcitou ,nadejou” pre najblizsie desatrocia su ekonomické prognézy
rozvoja modernych spdésobov prace, osobitne prostrednictvom online
posobiacich digitalnych platforiem, z ktorych vyplyva, Ze fenomén digi-
talnych sposobov prace bude sice s urcitou dynamikou nadalej rast, ale
ani v budicnosti nebude mozné vsetky existujlice druhy prace vykonavat
prostrednictvom digitalnych platforiem, od stola, zo svojho pocitaca, len
na zaklade internetového pripojenia.

Pripominame, Ze ¢ast pravnickej literatiry v zahrani¢{ oznacuje nové
sposoby a druhy prace podmienené digitalizaciou pracovnych procesov
vznikajtce pod vplyvom vedeckého pokroku za novodobé otroctvo, ktoré
na zaciatku tretieho tisicrocia a zaciatku Stvrtej priemyselnej revolicie

40 Bliz§ie pozri Oznamenie Komisie Eurépskemu parlamentu, Rade, Eurépskemu hospodar-
skemu a socidlnemu vyboru a Vyboru regiénov: Eurépska agenda pre kolaborativne hos-
podarstvo, Brusel 2. 6. 2016, COM (2016) 356 final.

41 Bliz§ie pozri Uznesenie Eurdpskeho parlamentu o Eurépskom pilieri socidlnych prav
z19.1.2017,COM (2016) 127.
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opat riesi zadkladnu socidlnu otdzku vztahu prace a kapitalu, tak, ako pri
vzniku pracovného prava na zaciatku 19. storocia, s tym zasadnym roz-
dielom, Ze uvedenu zakladnu sociadlnu otazku rieSi nie v prospech prace,
ale v prospech kapitalu.

Zaver

Pravna tUprava ochrany slabSej strany v pracovnhom prave nadobuda
v dnesnych c¢asoch zasadny a kli¢ovy vyznam predovsetkym v stuvislosti
s nastupujucou digitalnou dobou, v ktorej vznikaju uplne nové druhy
a sposoby prace, ktoré v dostatoCnej miere nezabezpecuju ochranu za-
mestnanca ako slabSej strany v pracovnom prave, pretoZe ho uvadzaju
do stale vacsej neistoty vykonu prace, a tym tieZ do nestability pracovné-
ho prijmu bezprostredne suvisiaceho so zabezpecenim jeho elementar-
nych Zivotnych podmienok. Poéet Standardnych pracovnych pomerov na
plny pracovny uvazok a s relativne vysokou mierou socidlnopravne;j
ochrany neustale klesa a, naopak, narasta pocet rozlicnych nestandard-
nych foriem a druhov prace bez akejkol'vek socidlnopravnej ochrany ale-
bo len s vel'mi nizkou socidlnopravnou ochranou.

Je otazne, ¢i stale postupujicou digitalizaciou pracovného Zivota ndm
Jnemizne pred ocami“ klasicky ¢i Standardny zamestnanec s urcitou, po
celé desatrocia budovanou socialnopravnou ochranou, a to nielen podla
pravneho poriadku Slovenskej republiky, ale aj podla medzinarodnych
prameiiov prava, dohovorov Medzindrodnej organizicie prace, ako aj
prameiiov prava Eur6pskej unie. Ide nielen o Chartu zakladnych prav Eu-
répskej Unie, ale iceld oblast primarneho prava a sekunddrneho prava
Eurépskej Unie, taZiskovo zamerand na ochranu pracovnopravnych
vztahov. Relativne vysoky Standard socialnopravnej ochrany zamestnan-
ca v Standardnom pracovnom vztahu garantuje tiez Slovenskou republi-
kou ratifikovana Eurépska socialna charta, ako aj Revidovana Eurépska
socialna charta, zakladné pravne pramene Rady Eurépy.

Vo vyssie uvadzanych suvislostiach vyslovujeme odévodnent obavuy,
¢i nové pracovné modely podmienené digitalizaciou pracovnych proce-
sov auskutocnované prostrednictvom digitdlnych platforiem, ktoré sa
vyvijaju podstatne dynamickejsie ako existujica narodna, medzinarodna
¢i eurdpska pravna ochrana, uz nedosahuja taky mohutny readlny casovy
predstih, Ze aktudlna dprava ochrany zamestnanca na narodnej, medzi-
narodnej ¢i eurépskej irovni je uZ na zamestnanca redlne neuplatnitel'na.
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Na zaklade vSetkych skuto¢nosti pojednavanych v predloZzenom pri-
spevku je evidentné, Ze aj v 21. storo¢i bude mat’ zamestnavatel' nad’alej
dominantné postavenie v oblasti pracovnopravnych vztahov pri vykone
zavislej prace, a preto ochranna funkcia pracovného prava musi zotrvat
zakladnou funkciou pracovného prava aj pre 21. storocie.
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CoBpeMeHHbIe MO e/ MeAUaluu

Modern Models of Mediation

Urops UBaHoBuY ba6uH
[Igor Ivanovich Babin]

Abstract: The popularity of mediation as an alternative dispute resolution
is constantly growing. It is not by chance that in many countries mediation
is regulated by law, and mediation itself is an indispensable means of pre-
trial settlements of disputes. However, the mediation itself is not a homoge-
neous phenomenon. Today, along with the classical model of mediation,
other models emerge and develop, which differ in procedure, reflect various
theories and strategies. The paper attempts to systematize the modern di-
rections of development of mediation. The study and research of mediation
models are of great theoretical and practical importance, since they allow
to identify the most appropriate areas of application of a particular model.
Mediation models do not pretend to universal application, but serve as
a conceptual guide for practicing mediators and parties to a conflict as well
as those interested in studying mediation as a complex, multidimensional
phenomenon.

Key Words: Law; Alternative Dispute Resolution; Mediation; Mediation
Model; Classical Mediation Model; Right-oriented Mediation Models; Psy-
cho-oriented Mediation Models.

AnHomayus: [lonyaspHocms meduayuu KAk a/1bmepHamueHoz20 cped-
cmea ypez2yauposaHusi Chopos nocmosiHHo pacmem. He cayuaiino, 8o mHo-
2ux cmpaHax nposedeHue Meduayuu ypezy/aupo8aHoO 3aKOHOOAME/bHO,
acama meduayusi s8/15emcsi 003ameAbHbIM cpedcmeom docyde6Ho20
ypezyauposaHus cnopos. Bmecme ¢ mem, cama meduayus He si8asemcs
00HOpOoOHbIM s18/1eHUeM. Ce200HS psAI0oM € Kaaccuyeckoli Modeabio medua-
Yuu 803HUKaom u passusaromcesi dpyaue mModeau, KOmopble 0mAu4aromcs
npoyedypoll, omobpaxcarom pasHoobpasHble meopuu U cmpameauu.
B cmamve cdenana nonsimka cucmemamu3uposams co8peMeHHble Han-
paeaeHus passumus meduayuu. Hsyyenue u uccaedosanue modeseii Me-
duayuu umeem 604bWoe MeopemuyeckKoe U NpaKkmu4eckoe 3Ha4eHue, noc-
KO/IbKY Nn0360./1siem 8bl18Uumb Haubo.iee nodxodawjue chepbl NpUMeHeHUs
moli uau uHoll modeau. Modeau meduayuu He npemeHdyom Ha yHusep-
ca/bHoe npumMeHeHue, a CAYHAM KOHYEenmya/bHbIM OpUEHMuUpoM 05
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npakmMukylouwux Meduamopo8 u CmopoH KOH@.AuKkma, a makxce mex, Kmo
3aUHMEPEeco8aH 8 uzy4eHuu Meduayuu Kak CA0HCHO20, MHO20ACNEKMHO20
s8/1EHUSL.

Kamouesvwlie caoea: IIpaso; anremepHamugHoe cpedcmao ype2yAupo8aHus
cnopos; meduayusi; Modeab Meduayuu; KAaccudeckas mModeab meduayuu;
npaso-opueHMuposaHHvle Modeau meduayuu; NCUXo0.1020-0pUeHMUPO8AH-
Hble Modeau Meduayuu.

BBegeHue

OCHOBO# /151 BbISIBJIEHUs] Pa3/IMYHbIX MeIMaTUBHbIX MOJX0/J0B U UX CO-
OTHOIlIEHHEe JApPYT CAPYroM SIBJISIIOTCA MOJeJU MeJUaluu. Y4eHbIMHU
Y IPAaKTUKYIOLUMMHA MeIUaTOPaMU BblJIe/ISIIOTCS pa3/IMuYHbIe MOJEJIU Me-
JIMalliy, KOTOpble OTJIMYAIOTCS MNPOLEAYpPOH, OTpaxalwT pa3JihnyHble
TeopuH, BUAbl U cTpaTteruu. [lo mHeHuto A. B. bunaii, Mmozgesnb meaua-
LUU - “abCcTpaKkTHasi TeopeTHYecKass KOHCTPYKILMS, KOTOpasg OTpPaXKkaeT
npoleAypHble 0CO6EHHOCTH MPOBEleHUs MeJUalluu Yepe3 XapaKTepuc-
THUKY €e OCHOBHBIX KOMIIOHEHTOB, a UMEHHO OCHOBAaHHWH OOpaleHUs
K Menanuu (A06pOBOJIBHOCTh UM 00S13aTEJIbHOCTD), CTENEHU WHTET-
pauuH B CyIeOHYI0 CUCTEMY CTPaHBbI, THIA IEPErOBOPOB MEX/AY CTOPO-
HaMH B COYETAaHUU C MeJUAaTUBHON TEeXHHUKON MeJauaTopa U ob6beMma
KOMIIETEHIIUU MeJuaTopa NpU NPOBeJEeHUH MPOLEeNyphl YPEryJIUpPOBa-
HUA KoHJnKTa”.! [lo HalleMy MHEHHIO, TAaKOe MOHUMaHue MOoJieJIn Me-
JIMallUU SIBJSIETCS CJAMIIKOM INMPOKUM U GAaKTUYECKH OTOX/ECTBJISET
MOJie/IM MeJUaliK C ee BUAaMu. CuMTaeM, 4TO MOJieJId MeAHUALUH OTpa-
AT UCKJIIOYUTEJNBHO ee MpoleAypHble 0CO6EeHHOCTH 4Yepe3 XapaKTe-
PUCTHKY KOMIOHEHTOB NPUMHUPHUTEIBHON NPOLEAYPhI, TO €CTh THUII Ile-
pPErOBOPHOTrO Mpoliecca B COYETAHUU C MEJUATUBHON TEXHOJIOTHEH, KO-
Topasi peajiM3yeTcss MeJuaTopoM. UHBIMU CJIOBAMHU, MO/IeJib MeIMal[uu —
3TO CHUCTEMAa TEXHOJIOTUYECKUX MPUEMOB, KOTOpAs MOXET HCIOJIb30-
BaTbCs MeJMATOPOM IPH OCYIIECTBJIEHUH NMPUMHUPHUTENbHOU HpoLeay-
pbl. CorstacHbl ¢ M. B. JlabyTHHOM U A. A. [IaBJyIIMHOHN, YTO B OTJIUYUE OT
BU/IOB MeJIMalli{, MOJIEJH BbIJIEJSIOTCS TOJIBKO B TEOPUHM U MPEJCTaB-

-

BITSAI, A. V. Models of Mediation in the World and Prospects for Ukraine. Law and
Society. 2013, No. 6, p. 85. ISSN 2078-3736 [in the Ukrainian original BILIAH, A. B. Mozeuni
Megiauii y cBiTi Ta nepcnekTuBU Ass Ykpainu. IIpago icycninecmso. 2013, Ne 6, c. 85.
ISSN 2078-3736].
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JIIIOT CO6OM ompefie/ieHHYI0 aOGCTPaKTHYH KOHCTPYKIUI NPUMHUPH-
TeJIbHOH MPoLeyphl.2

Mogenn MeAualMy He NMpeTeHAYIOT HAa YHUBepcaJbHOE NMpPUMeHe-
HUe, a CKopee CIy»aT KOHLleNTyaJbHbIM OPUEHTHUPOM Kak /i1 NpaKTH-
KyIOIMX MeJHaTOpPOB, TaK U JIJI1 CTOPOH KOHQJIMKTA, a TaKXKe BCeX JIMIL
3aMHTepeCOBAHHBIX B UCC/IeJ0BAaHUU U U3YUYEeHUHU MeJJHalluy KaK MHOTO-
acnekTHoro siBjeHust. Ha ocHoBe Mojesiell cTposiTca 6a30Bble MpaBuJa
IpoBeJieHUsl Mpoleypbl MeJHAllMU U OCYLIECTBJIIETCH NpPUMeEHeHUe
Me/JJMallUOHHOM TeXHOJIOTHH.

Mogenn oTpaXkaloT JeHCTBUTENbHOCTD, CUCTEMAaTHU3UPYs peabHbIN
MUp B abcTpakTHOU ¢popme. TeM He MeHee, U3yUEHUE U HCCIelOBaHUE
MoJieslell MeAMaLMM MMeeT 6OJblIOe TeOpeTHYeCcKoe M IMpaKTHYyecKoe
3HauyeHMUe, Npex/ie BCero, 3TO M03BoJIseT BbIABUTh HauboJiee nprueMie-
Mble chepbl IPUMEHEHUSI TOW WM UHOU MoJenu Meauanuu. Takue mo-
JleJIM TI0JIe3HBI, TOCKOJIBKY AeMOHCTPUPYIOT HAaCKOJIbKO TeopeTHYecKHe
Y LIleHHOCTHbIe XapaKTepUCTHUKHU NOBeJeHUs MeJAHaTopa, ero MUpOBO3-
3peHHe, CocoObl BefleHUsl [1eperoBOpoB BJMAIOT Ha XOJ M JUHAMUKY
npoLeAypbl MeJualuy, Bejb UMEHHO MeJUaTOP MOXeT MoJaTb CTOPO-
HaM KOHQJIMKTaA NpUMep NpHeMJIeMOT0 U He06X0JUMOTro [TOBeleH!sI BO
BpeMs Npole/lypbl CBOUM COGCTBEHHBIM NOBEJIEHHEM, MOXKET MOBJIUATD
Ha cojlepkaHue MOBECTKHU JHA, NPeJJIOKUTb BapUAHThI 00bEKTHUBHbIX
KpHUTepUEB, 10 KOTOPLIM CTOPOHBI OYAYT PYKOBOJCTBOBAThCS, A TAKKe
MOXKeT IOBJIMATb Ha JHalNa3oH BapHaHTOB ypPeryJupOBaHUS KOHQPJIMK-
Ta. boJsiee Toro, Mozienn MeAuaLMU WJIIOCTPUPYIOT COOTHOIIEHHE U B3a-
MMO3aBUCUMOCTb MeXJy O06beMOM MNOJHOMOYHMHM CTOPOH KOHGQJIMKTA
U MeZIMaToOpOM, TO eCTb, 4YeM OOJIbIIMM 06beMOM NOJHOMOUYUM HajeseH
MeJIUaTop, TEM MEHBIIUM 00'bEMOM 06J1aZJAI0T CTOPOHBI, U HA060POT.

HenocpejcTBeHHO [AJ11 MeAMaTOPOB LIEHHOCTb B GOPMHPOBAHUU
Y HCC/leJOBAaHUM MoJiesled MeAiMaliuy 00yC/I0BJIMBAaETCA TeM, YTO TaKue
MOJIeJIU CJY>KaT OCHOBOM [/l NMOHMMaHHUsI TOro, KakuM 06pa3oM HX
IpaKTH4yecKasl [iesTeJbHOCTb COOTHOCHUTCSI C IPUMHUPUTENbHBIMU pPO-
1e/lypamMy, aJbTepHAaTUBHbIMHU CIIOCOOAaMH pa3pellieHus CIOPOB U Npa-
BOCy/iM€eM, a TaKxKe 00palljaloT BHUMaHHe Ha CIoco6bl U METO/bI, KOTO-
pble NO3BOJIAIOT NOBBICUTh COGCTBEHHbIe NpodeccHoHalbHble HaBbIKH

2 LABUTINA, M. V. and A. A. PAVLUSHINA. Mediation Models. Bulletin of the Samara State
University of Economics. 2012, no. 7, p.61. ISSN 1993-0453 [in the Russian original
JIABYTHUHA, M. B. u A. A. [IABJIYIIUHA. Mosenu Mmeauauuu. Becmhuk Camapckozo 2ocy-
dapcmeeHH020 3koHOMU1eckoz20 yHugepcumema. 2012, Ne 7, c. 61. ISSN 1993-0453].
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MejuaTopa.? OTHOCUTE/NbHO CTOPOH KOHQJIMKTA U JIUL, 3aUHTEepeCcOBaH-
HBIX B 00pallleHUH K NpoleJype MeJHalMy, TO BblJieJleHue Moesiel mo-
MOTaeT COPHMEHTHPOBATbCS UM B JJaHHOM mpolueaype, GopMUpOBaHUHU
peaJuCTUYeCcKOro 0XKHJJaHHS ee pe3y/IbTaTOB U NPU BbIGOpe MeAnaTopa.
JJ1a 1M1, U3y4daroluX MeJUalnio, MoJesu MeJUualu ABJAITCA NnoJjes-
HbIM MHCTPYMEHTOM 00y4eHHs, KOTOPbIH MoMoraeT B BbIpaboTKe C0O6-
CTBEHHOT'0 MeJJUaTUBHOIO CTHUJISI, TIOCKOJIbKY OTpakaeT B3aMMO3aBUCH-
MOCTb MeX/Jy U30paHHOM MeAMaTHUBHOU TEXHUKOU U pe3y/bTaTOM JjaH-

HOU NpoLeAyphblL.

BMecTe ¢ TeM, HE06XOJUMO YTOUYHHUTD, YTO C TEXHOJOTUYECKOU TOY-
KU 3peHHUs MeJualus He INpeACTaBJseT cO00H OJZHOPOJHOE SIBJIEHHE.
Kak otmewaetr O. H. 3apok, “Ec/ii He mpUHUMATh B pacuyeT TEPMUHBI
“koMMepueckas”, “ceMmelHas”, “liKoJibHaA”, “BOoCcCTaHOBUTe/bHAA", “Cy-
JlebHas”, “BHecyeOHasa”, oTpaXkawllie aKTyaJbHble HalpaBJeHUs pas-
BUTHUS NPAKTUKU MPUMEHEHUs MeJUalllH, a COCPEeIOTOYUTh BHUMAHUE
WCKJIIOUUTEJNbHO HA XapaKTEpPUCTHKe ee IMpOILe[ypPHbIX 0COGEHHOCTEH,
B JINTepaType MOXHO BCTPETUTh “KIaccHYecKylo”, “6a3oByr0”, “poaoBy-
10”7, “TpaULIMOHHYI0”, “DaCUJIUTATUBHYIO”, “OlleHOYHYI0”, “TUPEKTUBHY-

”

10", “po6JIeMHO-0pUEHTUPOBAHHYI0”, “IICUX0J0T0-OpUEeHTUPOBAHHYIO”,

” o«

“OpHeHTUPOBAHHYIO Ha COrJiallleHHe (Ha JOCTIKeHUe 1esn)”, “Tepanes-

» o« » o« » o«

TU4ecKyw”, “TpaHchopMaTHBHYK”, “HAPPATUBHYK , “UHTEPBEHI[UOHHY-
10”, “IpOBOKaTUBHY”, “IMarHOCTHYECKYI0”, “3K0-CUCTEMHYI”, “ceMei-
HO-OpUEHTUPOBaHHYI”, “pazoByr0”, “MHTerpaTHBHYyW”, “KJIHEHT-IEH-
TPUPOBaHHYW”, “T'YMaHUCTUYECKYIO”, “IO3HaBaTeJibHYI0 (KOTHUTHBHY-
10)”, “pacueTHyl0”, “3KcnepTHyI0”, “4esHOYHYI”, “daHApad3UHTOBYIO”,
“oTyasiHHy1” MeAuanuw”.4

[Ipo6sieMa onpejiesieHUs1 MOJiesIed MeIUaluU OCI0XKHSIETCS TeM, YTO

KaTeropus “Meauanus”’ B TEXHOJIOTUYECKOM acleKTe SIBJsIeTCs cobupa-
TeJIbHOH, 0003Hauasi pa3JIuyHble GOPMBbI U CIIOCOOBI OPTaHU3ALUH Tepe-

w

BITSAI, A. V. Models of Mediation in the World and Prospects for Ukraine. Law and
Society. 2013, no. 6, p. 86. ISSN 2078-3736 [in the Ukrainian original BILIAI, A. B. Mogeni
Megiauii y cBiTi Ta nepcnekTuBu Assi Ykpainu. IIpago icycninecmso. 2013, Ne 6, c. 86.
ISSN 2078-3736].

ZDROK, O. N. Technological Types of Mediation. In: N. A. KARPOVICH, ed. et al. Law in
Modern Belarusian Society: Volume 11. Minsk: National Centre of Legislation and Legal
Research of the Republic of Belarus, 2016, p.265. ISSN 2218-5100 [in the Russian
original 3/IPOK, O. H. Texnosornueckue Bugel Meauanuu. B: H. A. KAPIIOBWY, pex. u fp.
Ilpago & cospemernHoM besopycckom obujecmae: Buin. 11. MuHcK: HaunoHaIbHBIM [EHTP
3aKOHO/IaTeJIbCTBA U IPaBOBbIX UccaejoBaHUM Pecny6imku Benapyce, 2016, c. 265. ISSN
2218-5100].

-~

50 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2019, Volume VIL, Issue 1, Pages 47-77 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

rOBOPOB C yYacCTHeM MOCpeJHHKa B 3aBUCUMOCTH OT OXKHUJAHUIN CTOPOH,
CTPYKTYPHBIX 0COGEHHOCTEeN KOH(QJINKTA, YPOBHSA MOJTOTOBKU U MUPO-
BO33peHYECKHUX YCTAHOBOK MejuaTopa. Kakgasd U3 TEXHOJOTMH YHU-
KaJIbHa, UMeeT cBo10 pusocoduio, ocobble MeTO00IMYECKHE T10JXO0AbI
Y TEXHUKU paboTbl MeAHaTOpa, TpebyeT crelranbHOro obyyeHus. Bos-
MOXKHble NOJXOAbl MeAuaTopa K IpOBeJeHUI0 Mpolefypbl MeJHaluu
B OOLIEM BHU/Jle NpPeJCTaBJeHbl B LIMPOKO HU3BECTHBIX TeOPeTHYeCKUX
KOHCTpYKIUsAX “ceTka JI. PuckuHa” v “MeTamonenb Meguanuu H. Anek-
caHzep”.5 Ho no HameMy MHeHHI0, 60Jiee 060CHOBAaHHBIM U MEPCIEKTHUB-
HBIM fIBJIIeTCA noAxo npegsoxxeHHbld O. H. 34pokK, corslacHo KOTopoMy
CYIIeCTBYIOT TPHU HaNpaBJIeHUs Pa3BUTHSA MeJUALMH, KOTOPble MOKHO
0603HaYUTh KaK KJaccuyeckoe, IpPaBO- U IICUXOJIOr0-OpUEHTUPOBAH-
Hoe.® COOTBETCTBEHHO, Ka)K/j0e HallpaBJjieHHe NIpeJiCTaBJeHO COGCTBEH-
HbIMHU MOJle/IIMA MeJWally, XapaKTepHUCTHUKe KOTOPBIX U NOCBSIEHO
3TO UCCJIe/JoBaHUe.

Knaccuyeckas Mojeb Meaualuu

Ilonssmue Kaaccuveckoii modeau meduayuu

CoBpeMeHHOe NMOHMMaHUe MeJualMU Hadyaao GopMHUpOBATHLCSI BO BTO-
poii nosioBHHe XX BeKa B CTPaHaX aHTJIOCAKCOHCKOro npasa — CoejuHeH-
HbIxX [lITaTax AMepuku, ABcTpasiny, Besnko6putanuu. CamMm TepMHUH “Me-
Auanus” BrepBble nosiBiaseTcs B 1947 roay B HA3BaHUM aMEPUKAHCKOI0
denepasbHOroO LIEHTPA 10 YPEryJIUpOBaHUI0 KOHPIUKTOB MeEXAY pabo-
TojaTensiMu U npodcoro3amu “Federal Mediation and Conciliation Servi-
ce”.” B 60-e roxnbl XX Beka B CoeuHeHHbIX lllTaTax AMepUKH 3aKJiafbl-

5

KALASHNIKOVA, S. 1. Mediation in the Sphere of Civil Jurisdiction. Moscow: Infotropik
Media, 2011, pp. 64-71. ISBN 978-5-9998-0057-2 [in the Russian original KAJIAIIHU-
KOBA, C. U. Meduayus e cpepe epasxcdarckoli opucdukyuu. MockBa: UHpoTponuk Meaua,
2011, c. 64-71. ISBN 978-5-9998-0057-2].

6 ZDROK, O. N. Technological Types of Mediation. In: N. A. KARPOVICH, ed. et al. Law in
Modern Belarusian Society: Volume 11. Minsk: National Centre of Legislation and Legal
Research of the Republic of Belarus, 2016, p.266. ISSN 2218-5100 [in the Russian
original 3/IPOK, O. H. TexHosiornyeckue Buapl Meauauuu. B: H. A. KAPIIOBWY, pen. u zp.
Ilpaso 6 cospemeHHOM Gesopycckom obujecmae: Buin. 11. MuHCK: HauroHa/IBHBIN LEHTP
3aKOHO/IaTesIbCTBA U IPaBOBBIX HUccIefoBaHuN Peciy6inku Benapycs, 2016, ¢. 266. ISSN
2218-5100].

KOLOMYTSEVA, V. V. Mediation in the Socio-legal Mechanism for Resolving Legal Conflicts.
Tambov: Derzhavin Tambov State University, 2015, p. 86 [in the Russian original KOJIO-
MBITLEBA, B. B. Meduayus 6 coyuaibHo-ropudu1eckom mMexaHusme paspeweHusi npaso-
8blx KOH@P1ukmos. Tam6oB: TaMGOBCKMI rocyapCTBEHHbIH YHHBepcUTeT UMeHH . P.
JepxaBuHa, 2015, c. 86].
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BaIOTCS OCHOBBI MeIMAlMH KaK aJbTePHAaTUBHOIO Coco6a paspelieHus
CIOpOB. B 3TOT mepuo/, cyuecTBOBaI TOJIbKO OQUH BUJ, MeAHALUH, KO-
TOPBIN MOJIyYUJ Ha3BaHUe “Kjlacchuyeckass” Mojeab Meguanuu (bacuiu-
TaTUBHasA MeAMAlUA, MeAualus HalpaBJeHHas Ha pellleHHe Npo6seM
(problem-solving mediation)).

Knaccnyeckas Mefguanusa — 3TO npoLecc, B KOTOPOM CHeLMaIUCT Mo-
MOraeT CTOPOHAM YJIYYIIUTb CIOCOOBI UAeHTUDUKAIIMY TPO6JIEM U NTPU-
HATHSA pelleHUH 3a CYeT OpraHU3alud KOHCTPYKTUBHOM COBMECTHOU
JleITeJIbHOCTH M HajllakuBaHUsA 3((eKTHUBHON KOMMYHHKALMH. IJTOT
CHenyaJNuCT HasblBaeTcs MeJuaTopoM. Ero fo/kHBEl BOCHPUHUMATD Bce
CTOPOHBI, A OH JI0J/KEeH NPUAEPKUBAThCA HEUTPa/JIUTeTa 10 OTHOIIEHHUIO
K HUM Y He IPUHUMATh 32 HUX pelleHus.

Knaccudeckass Moziesib MeAHaLUMU NpeAyCMaTpPUBAET OPraHU3ALUIO
Y IpOBeJieHHEe HHTETPAaLMOHHBIX IIEPETOBOPOB 0 “TapBapCKOMY METO-
Zly”, 060CHOBAaHHOMY U NPeAJI0KeHHOMY aMepUKaHCKUMHU MeJiMaToOpaMH
Pomxepom duuiepom u Yuiabamom l0pu B ony61MKOBaHHOM UMU Tpy/Ae
“Getting to Yes”.® CyTb u ocobeHHOCTH KoHUenuuu “Getting to Yes”
(COBMECTHBIMU [eHCTBUSIMU), KOTOpasi MOJIOKEHA B OCHOBY peLIeHHs
koHGINKTOB B CoeauHeHHbIX lllTaTax AMepuKkH, NpeaycMaTpUBAKOT
BO3BeJIeHUE NeperoBOpoB 0 4 6a30BbIX 3JIEMEHTOB: JIIOJH, UHTEPECHI,
BapHaHThI, KpuTepuu. Kiaccuyeckass Mofieslb MelMalluM NpejnoJaraeT
BbISIBJIEHHE HHTEpPeCcOB CTOPOH, pacliMpeHHe BO3MOXHBIX BapHaHTOB
yperyjnpoBaHUs KOHQJIHUKTA U COAeHCTBHUE B BbIpabOTKe COTJalleHus,
BBI['OJIHOTO BCeM y4yacTHUKaM. Posib mocpeJHMKA OrpaHUYMBAETCs opra-
HU3auued mpouexnypsl.’ Kak ciencrBue, MefuaTop JoJKeH 06/1aAaTh
HaBbIKaMHU U TEXHUKaMH NPOBeJI€HUs OCPeLHUYECTBA; IPH 3TOM HaJIH-
yye 3HAaHUU B 06JIACTH HpeAMeTa Cropa He SIBJIseTCs 0053aTesbHbIM
Tpe6oBaHHeM. PyHKIMU NOCPeJHUKA BBINOJHAKT NpodeccHoHalbHble
MeJuaTophl, KOTOpble NMPOILIX CIIel{HaJbHYI0 MOJAr0TOBKY. /laHHas Mo-
JleJIb o6ecreyrBaeT CaMOCTOSITe/bHYI0 aKTUBHYIO POJIb CTOPOH B IOCTH-
)KEHUU KOHEYHOTO pe3y/ibTaTa. YYaCTHUKH MeJualyd{d He CBsS3aHbI
cpOpMyJIMPOBAaHHBIMU MO3ULUSAMHU, KOTOPbIE C IPOLLECCYaJbHONH TOYKHU
3peHus1 NMPeJCTaBJASIOT COO0M MpeAMET U OCHOBaHUA HcKa. TakuM 006-

8 FISHER, R., W. URY and B. PATTON. Getting to Yes: Negotiating Agreement without Giving
in. 374 ed. New York: Penguin, 2011. 240 p. ISBN 978-0-14-311875-6.

9 LABUTINA, M. V. and A. A. PAVLUSHINA. Mediation Models. Bulletin of the Samara State
University of Economics. 2012, no. 7, pp. 62-63. ISSN 1993-0453 [in the Russian original
JIABYTHUHA, M. B. u A. A. [IABJIYIIUHA. Mosenu Meauauuu. BecmHuk Camapckozo 2ocy-
dapcmeeHH020 3koHOMU4eckozo yHugepcumema. 2012, Ne 7, c¢. 62-63. ISSN 1993-0453].
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pasoM, co3/aeTcsi BO3MOXKHOCTb MOMCKA KPeaTUBHOTO pelIeHUs], KOTO-
poe OyAeT He TOJIbKO COOTBETCTBOBAThb NPABOBbIM HOpPMaM, HO U HUC-
TUHHBIM UHTEpecaM CTOPOH. ITO B CBOIO o4yepe/ib 06ecreyrnBaeT 106po-
BOJIbHOE HCIOJIHEHHW e 3aKJII0YeHHOI'0 COTJIallleHUs M, KaK CJe/ICTBHE, J0-
CTH)KEHHUS] OJJHOM M3 KOHEUHbIX IieJied MPUMHUPHUTENbHON Npoleayphl,
a UMeHHO o0eclieyeHHe NMpaB M 3aKOHHBIX UHTEPECOB YYaCTHUKOB Ipa-
BOOTHOIIIEHUH.

Xapakmepucmuku kaaccudeckoii Mmodeau meduayuu

OZHOHM U3 KJ/I0YEeBbIX XapaKTePUCTUK AAaHHOU MOJeH fBJISAETCS cocpe-
JIOTOYEHHOCTb Ha WHTepecax, a He Ha MO3ULUAX CTOpoH.!0 [lo3unus
B JAaHHOM CJIy4ae - 3TO BapHUaHT 3aBeplleHUs KOHQJUKTA HauboJee
HpeANOYTUTENbHBIN s CTOPOHBL. MHTepec B JAHHOM KOHTEKCTE — 3TO
rJ1IyOGUHHAs NOTPEOGHOCTD WJIM LiesIb, KOTOpasi JO/KHA ObITh JJOCTUTHYTA.

B xoze Meauanuy, HaleJleHHOH Ha pelleHHe NMPoG6JieMbl, CTOPOHAM
CHayvaJ/ia Mpe/JaraeTcs U3JI0KUTb CBOU MO3ULUU. 3aTeM MeAUaTop Ibl-
TaeTCs NOHSATb UHTEPEChI, HA KOTOPbIX 6A3UPYIOTCA 3TU MO3UIUU U IO-
MOYb CTOPOHAM MPHU3HATh, YTO Y HUX, BEPOSITHO, CYIECTBYIOT O6liue
UHTEPEChl U NOTPEe6GHOCTH, HECMOTPS Ha TO, UTO OHU HAXOJSATCSA B KOH-
bavkTe Apyr ¢ ApyroM. MeauaTop nmomMoraeT CTOpOHAaM HaXOJAUTb B3au-
MONpHEMJIEMbIEe pellleHUs], YA0BJETBOPAII[Me KaK MOXHO 00Jiblle 00-
IIUX NOTPEGHOCTEMN, B pe3yJIbTaTe Yero BHIUTPHIBAIOT 06€ CTOPOHBI.

OcoGeHHOCTH JaHHOU MOJieJIu MeJHallU 3aKJ/IHYalTCA B CAEAYI0-
meM: 1) KOHPIUKT paccMaTpuBaeTcs Kak npo6seMa, a He KaK BO3MOXK-
HOCTb B IPyTUX MOJeJsiX Menauuy; 2) 6Jarogaps npoueccy pedpopMmu-
pOBaHUs NMO3ULUMH CTOPOH, MeJJUaTop IIOMOTaeT CTOPOHAM pa3paboTaThb
COBMeCTHOe OIpejiesieHHe Npo6/eMbl; 3) MeAHAaTOpP OCTaBJsET 3a CTO-
pOHaMH{ NpaBoO Ha NMPHUHSATHE pellleHUH, caM OH He UMeeT IpaBa rosoca
IIPY NIPUHSATHUU pellleHUH U 6oJiee TOTro, A0XKEH NPOTHUBOCTOSITD MOMBbIT-
KaM CTOpPOH II0JIOXKMTb Ha HEero TakKoro poja OTBETCTBEHHOCTb, Jaxe
eCJIM yYaCTHUKHY MeJJHalliy COMHEBAOTCs U He MOTYT IPUNTH K ollpejie-
JICHHOMY pelleHHIo; 4) MejuaTop NpujaeT 3HaYeHHe 4yBCTBaM U Iepe-
KMBaHUAM CTODPOH, B TOM 4YHUCJIe U He BbICKa3aHHBIM, HCIIOJIb3YyeT UX KaK
JIOTIOJIHUTE/IbHBIM HCTOYHUK BaXKHOM MHOpManuy; 5) MeJuaTop co3ja-

10 SPANGLER, B. Problem-solving Mediation. In: Beyond Intractability [online]. 2003 [cit.
2019-01-18]. Available at: https://www.beyondintractability.org/essay/problem-sol-
ving_mediation.
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eT JJisd CTOPOH MoJesb 3QdEeKTUBHOrO IMOBEJEHUS B CJ0XKHON KOH-
GJIMKTHOM cUTyalUu.

leleMbl U mexHuKa Kjaaccu4eckoll Modesu Meauauuu

CymecTByeT 60J/ibllIOe KOJMYECTBO NMPHEMOB U TEXHHUK, UCIOJb3yeMbIX
B JaHHOW Mozenu Meauauuu. JloCTaTOUHO YAaCTO MeAUATOPOM HCIOJb-
3yeTCsl HECKOJIBKO PUEeMOB OHOBpeMeHHO. HauboJiee pacnpocTpaHeH-
HBIMU SIBJIAIOTCA CeAyIoIHe TeXHUKU:

1) opuenmayusi Ha 6ydywee (future focus). B pemieHMH npoGIEMBI
MeZIMaTOPhbl MCIOJIb3YIOT OpPHUEHTAIMI0 Ha Gymayliee, YTOGbI MmepeMec-
THTb CTOPOHBI OT TOTO, YTOOBI OHM HAXO/JHUJIKCh HE B MPOIIJIOM, a B CO3-
JlaHWe TaKoro OyAyIlero, KOTOpoe OHM XOTST BUAeTb. OpHeHTalus Ha
GyAylee NO3BOJIIET MeANATOPaM OTBJIEKATh CTOPOHBI OT 3MOILUM, KO-
TOpble MPUHECEHBI U3 MPOLLIOro;!!

2) kokyc (caucus). Kokyc siBJisieTCsI YaCTHOU BCTpedyed MeXAY OJHOU
CTOPOHOU U MeANaTOpPOM (MHOTJA TOJIbKO JJisl TOr0, YTOGbl MeJAUaTOp
MOHS/I MO3UIMI0 CTOPOHBI). Bce, YTO MPOUCXOAUT HA TaKUX BCTpeYax,
ABJISIETCA KOHOQUAEHIMATbHbIM, NIOKA CTOPOHA, KOTOpas ydacTBOBaJsa
B KOKYyCe, He ZIaCT paspelleHue Ha 06CyXKAeHUe NMoJy4YeHHOW HHpopMa-
LMY C APYyrod CTOPOHOM Ha YaCTHOM BCTpeue C Hell UM Ha COBMECTHBIX
3acegaHusax. OCHOBaHMEM /JIsl IPOBEJEHHS TAKUX KOKYCOB SIBJISIETCS He-
06X0/JUMOCTb W3Y4YEHUsl MO3ULUU CTOPOHBI OTZAEJIbHO, BPaXKJAeOGHOCTb
MeX/ly CTOPOHAMH, HeXKeJlaHHe CTOPOH JIMYHO BCTPeYaThCsl, TOMOIIIb OJ-
HOU U3 CTOPOH COXPAHUTh JIMIO, HEO6XO0UMOCTb MPOBEPUTHL HHPOpPMa-
L[UI0 TPeJI0OCTAaBIEHHYI0 CTOPOHOM...;12

3) nposepka peasvHocmu (reality checking). Yawe Bcero Takas Tex-
HUKa MCHOJIb3YeTCs JJis MPUBJIeYeHHs] CTOPOHBI K MOHUMaHHUIO c1aboc-
TH CBOHUX MO3UIMH, BONPOCOB UM TpeboBaHUHU. [IpoBepka peasibHOCTU
OCYI[eCTBJISIETCS Yepe3 BOMPOCHI K CTOPOHAM, KOTOPbIe MO3BOJIIIOT Me-
JIMaTOPY COXPAHUTb HEUTPAJIUTET, CAMOCTOSITENBHO PELIUTh MPOGJIEMY

11 STROBEL, M., A. TUMASJAN, M. SPORRLE and 1. M. WELPE. The Future Starts Today, Not
Tomorrow: How Future Focus Promotes Organizational Citizenship Behaviors. Human
Relations. 2013, vol. 66, no. 6, pp. 829-856. ISSN 0018-7267.

12 LEIGH, S. Caucus: An Aid in Mediation. In: Mediate.com [online]. 2018 [cit. 2019-01-18].
Available at: https://www.mediate.com/articles/leighs2.cfm.
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cTopoHaM. HekoTopbIMU aBTOpaMH Takasi MeJJUaTUBHasl TEXHHUKA 060-
3HavaeTcs Kak QYHKLUS “aiBOKaTa JAbsBoJa”;13

4) onpedeneHue ayvwell u xyowell anbmepHamuesl peweHusl cnopa
(best alternative to a negotiated agreement (BATNA)/worst alternative to
a negotiated agreement (WATNA)). JleMoHcTpalusi CTOpOHAM JydlIen
U Xy/illed abTePHATUBDI /IS KOK/IOH U3 HUX MOXKET MOOYUTh UX K CO-
TPYJHUYECTBY Ha B3aUMOINPUEMJIEMbIX Havaax; 14

5) pedppeiimune (reframing) - mpouecc U3MeHeHUs criocoba mojayu
MBICJIM C COXpaHeHHeM (yH/JJaMeHTaJbHOTO COJIep’KaHusl, HO C OAJep-
KaHUeM YCWJIHH JJisl pellleHUs mpo6sieMbl.l> OcCHOBHasl liesib JaHHOU
TEeXHUKH 3aKJ04YaeTcs B HeUTpaJu3alu BbICKa3bIBAHUU OJHOU U3 CTO-
poH. U3biMasi 06BUHEHUsI U3 pa3roBoOpa, MeAUaTopy YAAeTCs COCPesoTo-
YUTh BHUMaHUeE CTOPOH Ha CyTU MPOOJIEMBbI;

6) npoweHue (forgiveness). XoTs NMpolieHUe MOXET I0Ka3aThCs Jja-
JIEKUM OT MHUpa [paBa, OHO SIBJISETCS MOLIHBIM U BaXKHbIM UHCTPYMeEH-
TOM /LIl pa3pellleHUs KOHQJIMKTOB.1® CTOPOHBI PSJOM C IOPUAHYECKUM
pelieHreM NMpoO6JIeMbl TaKXe TPEOYIOT MHUpPA, 03[40pPOBJIEHHE OTHOILE-
HUHM U npekpamieHuss KoHJUKTa. [IpolieHne obecrneynBaeT CpefcTBa
JUIS1 JOCTHXKEHUS TUX LieJel.

Cdhepa npumeHeHus, npeumMyuwjecmea u Hedocmamku Kaaccu4eckoll
Modeau meduayuu

Kiaccuueckast MoJiesib MeiMaliiy MPUMeHSIETCS [/ HAXOX/IeHUS pellie-
HUS N0 JOCTATOYHO UIMPOKOMY KpYyry KOHQIUKTOB. [JOBOJIBHO 4YacTo
JlaHHas MO/ieslb UCIOJIb3YeTCs AJIsl HAaXOXKJEHUsT pelleHUs] B CeMeHHbIX
(oTHOCHUTE/NIBHO BONPOCOB: Pa3BO/a; AJMMEHTOB; TEKYLIHE MPOGJEeMBI

13 MAVRIN, 0. V. Conflict Resolution Technologies (Mediation as an Effective Method of Con-
flict Resolution): Textbook. Kazan: Kazan University Publishing House, 2014, p. 27 [in the
Russian original MABPUH, O. B. TexHos02uu ypezynuposaHusi KoHgaukmos (meduayusi
Kak 3ggpekmusHblli Memod paspeweHus KOH@PAUKMO8): yue6Hoe nocobue. Kazanb: Usna-
TeJIbcTBO KasaHckoro yHuBepcuTeTa, 2014, c. 27].

14 SPANGLER, B. Best Alternative to a Negotiated Agreement (BATNA). In: Beyond Intracta-
bility [online]. 2012 [cit. 2019-01-18]. Available at: https://www.beyondintractability.
org/essay/batna.

15 COOLEY, J. W. Classical Approach to Mediation - Part II: The Socratic Method and Conflict
Reframing in Mediation. University of Dayton Law Review. 1994, vol. 19, no. 2, p. 589. ISSN
0162-9174.

16 BRAITHWAITE, S. R, E. A. SELBY and F. D. FINCHAM. Forgiveness and Relationship Satis-
faction: Mediating Mechanisms. Journal of Family Psychology. 2011, vol. 25, no. 4, pp. 551-
559. ISSN 0893-3200.
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C IeTbMHU, Npo6JIeMbl TIOCJe pa3Bo/ia CYNPYyroB), KOMMep4yecKUux (IpaBo
COGCTBEHHOCTH, I|eHHble OyMaru, HeJIBWXKUMOCTb), HaJIOTOBBIX, TPYZAO-
BbIX, YTOJIOBHBIX, LIIKOJIbHBIX, MEXKYJbTYPHbIX, MEX3THUYECKUX KOH-
dIyIMKTAax.

B KadecTBe OCHOBHBIX IPEUMYIIECTB KJIaCCUYEeCKOH MOJeNN MeJua-
LMY pacCMaTPUBAIOT UCII0JIb30BaHUe NIOTEeHIMa/la UHTeTPallUOHHBIX Ile-
peroBopoB, IHMPOKUH CIEKTP BO3MOXKHBIX BApUAHTOB yperyJupoBaHUs
KOHQJIMKTA, CAMOCTOSATEJbHOCTb U OTBETCTBEHHOCTb CTOPOH NPH BhIpa-
60TKe OKOHYATeJbHOI'0 pellleHUs, pa3pellleHre ciopa Ha B3aUMOBBITO/I-
HBIX YCJIOBUSX, 06ecriedeHre BbICOKOH BepOSTHOCTH JJOGPOBOJILHOTO HC-
MOJIHEHHA 3aK/II0YEHHOT0 COrJIallleHUs, COXPaHEeHHe OTHOIIEHUH MeXAy
CTOpPOHAaMHM ¥ GOPMUPOBAHUS INEePCOHAJJbHBIX HAaBBIKOB YperyJHpoBa-
HUS CIIOPOB.

K HegocTaTkaM JaHHOM MoOJEeJId B OCHOBHOM OTHOCST HEO6XO/U-
MOCTb NpPOBEJEHUs JIOTNOJHUTEJNbHON MOJATOTOBKHM K MpolieJype, cama
MeJHalUsl MOXKET NPOUCXOJUTh B TeUeHUe AOCTATOYHO J0JIr0ro BpeMe-
HY; IJIS1 peasiM3aliiy KJIacCUYeCKOW MeIuallui MeHaTop A0J/DKeH obJia-
JaTh ClenuaJbHbIMU 3HAHUSMH U HaBbIKaMu.17

HpaBO-OpHEHTHPOBaHHbIe MO/J€e/JIM MeJualluH1

Ilonamue npago-opueHMuUpo8aHHol Mmodeu meduayuu

[IpaBo-OpHEHTUPOBAHHOE HaIpaBJeHWe MeJuanuu CcHOpPMHUPOBAIOCH
B 80-90-x rojax npouwioro Beka B pe3yJ/ibTaTe UHTEerpUPOBaHUS Meua-
I[UU B CUCTEMY CyJleGHOH 3alIUThI B KAYeCTBe 0053aTeJbHOTO J10CyAe0-
HOTO 3Tamna | Cy[eGHON NMPUMUPHUTENbHON npoueaypbl. Meguartop, pa-
6oTarIKUi B JAHHOM CTHJIE, B UHAMBUAYAJbHBIX BCTpEYax CO CTOPOHA-
MU (KOKycax) OLleHHUBaeT cy/ieGHble EPCIEKTUBBI KOXK/I0U U3 HUX, 06pa-
1laeT BHUMaHUe Ha J1ab0CTh UX MO3UIUHM M Ha 3TOH OCHOBE MOTUBUPY-
eT K 3aKJ/IIUeHUI0 KOMIPOMHUCCHOTO COTJIallleHHUs], M03BoJissl cebe Ja-
BaTb CTOPOHAM pPEKOMEHJALMH MO0 MOBOAY >KeJATEeJbHOr0 C ero TOYKHU
3peHHUs BapuaHTa.!® [IpaBo-opreHTHUPOBaHHOE HAIllpaBJeHUE MeJIUAluU
Cero/iHs pe/iICTaBJIEHO PACUeTHOHN U OLleHOYHOM MOZeIIMU MeA AL 1.

17 LABUTINA, M. V. and A. A. PAVLUSHINA. Mediation Models. Bulletin of the Samara State
University of Economics. 2012, no.7, p.63. ISSN 1993-0453 [in the Russian original
JIABYTHHA, M. B. u A. A. [IABJIYIIUHA. Mozenn Meauauuu. Becmuuk Camapckozo 2ocy-
dapcmeeHHo20 3koHOMU4eckozo yHusepcumema. 2012, Ne 7, c. 63. ISSN 1993-0453].

18ZDROK, O. N. Technological Types of Mediation. In: N. A. KARPOVICH, ed. et al. Law in
Modern Belarusian Society: Volume 11. Minsk: National Centre of Legislation and Legal Re-
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Pacyemnas meduayus

PacyeTHas Menuanus (settlement mediation) - 3To mo3uMOHHBIE Tepe-
roBOpHBI, HANpaBJeHHblEe Ha JOCTHXKEHHe KOMIIPOMMCCA IMyTeM B3aUM-
HBIX YCTYNOK CTOpOH. Posb MejuaTopa 3ak/moyaeTcs B OpraHu3aluu
JIMaJIora, HalpaBJeHHOTo Ha cO6JIMKeHUe Hada/JbHBIX TpeboBaHUH cTo-
poH.1® Bmporecce 3TOH MoJeld MeAUATOP OPraHU3yeT IePeroBOpPbI
MEX/Y CTOPOHAMH, LIeJIbI0 KOTOPBIX SIBJSIETCS LOCTHXKEHUE KOMIIPOMUC-
ca MyTeM B3aHMHBIX YCTYIOK CTOPOH. B aTOH MoJesu He YyYUTBIBAKOTCS
UCTUHHBIE NOTPEGHOCTH W UHTepechl CTOPOH, COOTBETCTBEHHO YBeJH-
YUBAETCS BEPOSATHOCTb MAaHUIMYJIALUUA CO CTOPOHBI HeJO6POCOBECTHOTO
y4yacTHHKA IIyTeM BbIJBHXKEHHUsl 3aBblIIeHHbIX TpeboBaHui. Takas Mo-
JleJIb TaKXKe YacTo He SIBJISIeTCs YCIEeUHOW Yepe3 TaK Ha3bIBaeMYIO Mpo-
6s1eMy “mocjiefHero mara”, Korja ofHa U3 CTOPOH J0/KHA NOUTH Ha duU-
HaJIbHYI0 YCTYIKY Ha NMyTH K Komnpomuccy. Takass MoJesb onpaBJaHa
P PacCMOTPEHUU “pacCUeTHBIX JAes’, TpeJMETOM KOTOPBIX SBJISIOTCSA
UCKJIIOUUTEJBHO JleHe)XHble CpeJiCTBA, a OTHOLIEHUS HOCAT pPasoOBbIH
(KpaTKOCpOYHBIN) XapakTep. BiajeHne MeauMaTHUBHBIMH TeXHUKaMU
Y KOMIIeTEeHIIMSIMU B JaHHOHM Mofiesu He siBseTcs 06s13aTeibHbIM. Kak
IPaBUJIO, K TAKOH MOJEJH TATOTET MeJUATOPHI C 60Jiee BEICOKUM CTa-
TYCOM, YEM CTOPOHBI U I0PUCTHL [IpoBesieHHEe TaKOH MeAHALMH He Tpe-
OyeT cepbe3HOM NOJATOTOBKH U SIBJISIETCS HE CJI0XKHBIM C IPOLeLyPHOR
TOYKHM 3peHUs. B To ke BpeMs K NpeuMylleCTBaM 3TOH MoOJieJ i MOXHO
OTHECTH CJIefiylolliee: B ee OCHOBE JIEXUT TPaJAULMOHHBIM Cocob Befe-
HUs 11eperoBOpPOB, KOTOPHIH 3HAKOM U NOHATEH CTOPOHaM, He TpebyeT
crella/JbHON NOJrOTOBUTEJBHON paboThl, CllelHaJn3alUU NOCPeJHU-
ka. HeoctaTku: y3kas cpepa npuMeHeHUs], NP IPOBEJEHUN HE YUUTHI-
BaIOTCS UCTUHHbIE HHTEPECHI CTOPOH, MOXKET UMeTh MaHUMIYJIATUBHbBIN
XapaKTep, MOXET NPUOGPETaTh 3aTSHXKHOM XapaKTep HO3ULHOHHOTO
TOPra, He CHOCOGCTBYET COXPAHEHHUIO OTHOIIEHHUH CTOPOH.20

search of the Republic of Belarus, 2016, p. 268. ISSN 2218-5100 [in the Russian original
3/1POK, O. H. TexHosiornyeckue Buabl Meauauuu. B: H. A. KAPIIOBWY, pea. u ap. IIpaso
8 COBPEeMEHHOM besopycckom obwecmeae: Boin. 11. MuHck: HaloHaIbHbBIHN LIeHTpP 3aKOHO-
JlaTeJIbCTBA U NPABOBLIX HcCefoBaHUN Pecniy6vku Benapycs, 2016, c. 268. ISSN 2218-
5100].

19 KULAPOV, D. S. Types of Mediation: Theoretical Aspect. Bulletin of the Saratov State Law
Academy. 2014, no. 4, p. 121. ISSN 1561-9494 [in the Russian original KYJIAIIOB, . C.
Bugpl Mejguanuu: TeopeTH4YecKHH acneKT. BecmHuk Capamoeckoli zocydapcmeeHHoU
topuduveckoli akademuu. 2014, Ne 4, c¢. 121. ISSN 1561-9494].

20 SILBEY, S. S. and S. E. MERRY. Mediator Settlement Strategies. Law & Policy. 1986, vol. 8,
no. 1, pp. 7-32. ISSN 0265-8240.
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[IlpuBeseM npumep pacyeTHOM MeAuauuu. JlomycTuM, cTOpoHa A
TpebyeT oT ctopoHbl b 100 000 rpuBeH, CTOUMOCTb BbIHECEHUS pelie-
Hus cypoM coctaiseT 20 000 rpuBeH U IPOUTpPaBIIUK IJIATUT BCe pac-
xoabl. CtopoHa A moxeT Bbiurpatb 100 000 rpuBeH, WM NOTEPATH
20 000 rpuBeH. CtopoHa b moxeT mnotepsaTb 0 wau 120 000 rpuBeH.
Ecam maHcb! ctopoH coctasasioT 50/50, To oxxuzaeMass MaTepuasibHast
CTOUMOCTb Mcka A paBha 0,5 * 100 + 0,5 * -20 = 40. Oxxuznaemass MaTe-
pyanbHas ctouMocTb A b paBnHa 0,5 *-120 + 0,5 * 0 = 60. Cnop Mo>XHO
pelrTh ¥ 06eUM CTOpOHaM OyAeT Jyulle, ecau b corsiacutcs yniaTuThb
6osiee 40, Ho MeHee 60. YperysupoBaHue Ha ypoBHe 50 Gyzet Ha 10
Jiydlie JiJist 060UX, YeM OXKH/laeMasi MaTepuaJibHasl BbIro/la OT ajibTepHa-
TUBHOI'0 NIPUHATHUA pelieHUs cyAoM. Kak BUAUM, JUana3oH yperyJaupo-
BaHUSA B 3TOU NMPOCTON MOJeJU COOTBETCTBYET 3aTpaTaM Ha pelleHHue
cropa yepe3 BbIHECEHUS PeLIeHUs CYIOM.

OyeHoYyHasa meduayus

OneHounas Meauanus (evaluative mediation) npegycMaTpuBaeT aKTHB-
HYI0 PYKOBOJSILYIO pOJib MEAUATOPA, KOTOPBIA HCHOJb3yEeT CBOU IPO-
deccroHaNbHbIE 3HAHUS U OIBIT B LieJISIX COJLEUCTBUS CTOPOHAM B 0CO3-
HAaHUM CUJIbHBIX U CIa0bIX CTOPOH CBOMX MO3ULUM, 3aKOHHBIX MpaB
Y 00513aHHOCTeH, a TaKkXe epCcleKTUB BO3MOXKHOT0 Cy1e6HOr0 pacCMOT-
peHHUs JaHHoro cmnopa. Ilpy 3TOM MejuaTOp BIIpaBe HpPeAOCTaBJATH
06beKTUBHYI0O MHQOpMaIMI0O NPAaBOBOI'0 COJEP>KaHUS, BbIpakaTb CBOe
MHEHHe OTHOCHUTEJIBHO CIIOPa, HO He JJODKEH KOHCYJIbTUPOBATh, JaBaTh
COBEThbI CTOPOHAM 110 KOHKPETHBIM BOIIPOCaM. YperyJjupoBaHUe CIopa
JIOCTUraeTCsl IyTeM BbIPAGOTKH COrJIAIlEeHUs GJIM3KOro IO CMBICIY
K BO3MOXHOMY Cyle6HOMY peleHur0.2! [Iponenypa sAABsieTCS yCIEUTHON
B CJlyyae ee IpOBeJleHUs CleLHaJUCTaMM, 06JIaJjaloIUMU TJIy60KUMHU
3HaHUAMMU B chepe peaMeTa Cropa UM KBaJuHULUPOBAHHBIMU IOpHUC-
TaMU. BiiazieHue TexHHKaM{ U HaBbIKaMU “KJacCH4yecKoi” MejMaluy He
TpebyeTcsa. Kak U B MoJiesin “pacueTHON” MeAualnuyd He YYUTHIBAIOTCSA
HWHTepeChl CTOPOH, KOHQJIMKT PEryJMpyeTcst B COOTBETCTBUH C J€HCTBY-
I0IIMMU HOpMaMH IpaBa. K npenMy1ecTBaM MOXXHO OTHECTH: HCIOJIb30-
BaHMe NnpodeccHoHaJbHbIX 3HaHUH MeAuaTopa B chepe mpeaMeTa CIo-
pa, 1M03BOJIEHHEe CTOPOHAM OCO3HATh NpaBOBOe pelleHHe KOHQJIMKTA.
HepocTaTku: cusibHasi HHTEPBEHLUS MeAHaTOpa, COOTBETCTBEHHO CHU-

21 LEVIN, M. S. The Propriety of Evaluative Mediation: Concerns about the Nature and Quali-
ty of an Evaluative Opinion. Ohio State Journal on Dispute Resolution. 2001, vol. 16, no. 2,
pp- 268-271. ISSN 1046-4344.
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KEHUEe CaMOCTOSITEJBbHOCTH CTOPOH U UX OTBETCTBEHHOCTH 3a pe3yJib-
TaT. B cBOMX KpallHHX BapHaHTax, PeJNoIaraloliuxX HaBsi3bIBaHUE CTO-
pOHaM pellleHus], JaHHOe HalpaBJeHUE MIPeACTaBIeHO MoZeasaMu “daH-
Jpad3uHroBON” U “OTYassHHOUN” MeruaIum.22

HCI/IXOJ'IOI‘O-OpI/IeHTPlpOBaHHble MoOAeJ/IM MeaAuallun

Xapakmepucmuka ncuxo.1020-opueHmupo8aHHbIX MmodeJell
Meduayuu

dopMUpoBaHHE MCHUX0JIOTO-OPHEHTUPOBAHHOIO HalpaBJeHHUs MeJua-
I[MH KCTOPHUIECKH CBSI3aHO C MPAKTHKOM YPEryJTUPOBaHHsI MEXIUYHOCT-
HBIX KOHQJUKTOB U, IIPEXKE BCETO, CIIOPOB CYNPYTroB MPU PAaCTOPMKEHHUH
6paka. [loBbIlIeHHAs: 9MOIIMOHAJBHOCTh MEXJIUYHOCTHBIX KOHQJIMKTOB
noTpe6oBajia OT MeJHaTOpa COOTBETCTBYIOIIMX KOMIETEHIUH U UHOTO
nopsijka MeMaTUBHOW CECCHH, YYMTHIBAIOIIMX HEOGXOJUMOCTh 6GoJjiee
JUINTEJbHOU “BEHTHUJISIIMU 3MOLMK”, MpeXJe 4YeM CTOPOHBI MEPEerayT
K BbIpaboOTKe yCJOBUU corJalieHust. B pesysbTaTe NOSIBUJIKUCH TPaHC-
dopMaTuBHas, HappaTHBHasl, SKOCUCTEMHasi, MPOBOKAaTUBHAs MeJaua-
111, KOTOPbIE XapaKTEPU3YIOT KaK TepaleBTHYECKHE, MOCTKJIacCHYec-
Kue (MOCTCTPYKTYPaJUCTCKHE) MOJeJU. YKasaHHble BHAbl MeJualiuu
IPOTHUBOMOCTABJISAIOT Ce0s1 KJIACCHYECKON MOJeNH B CTPEMJIEHUH Ipeo-
J0JIETh XOJIOAHOCTb, PacYeTJMBOCTh MOC/AEeJHEeH U ee OpHEeHTHPOBaH-
HOCTh IIPEUMYIIECTBEHHO Ha JOCTH)KEHHE CoTJalleHus1.?3 [t mCuxoJio-
ro-OpUEHTUPOBAHHBIX MOZeJel MeAnalMi XapaKTepHa MakCHUMaJibHast
cTenedb HepOpMaJbHOCTH, GJM3Kast K MpOLEeAype MCHXOJOTHYECKOTr0o
KOHCYJIbTUPOBaHMSI.

227ZDROK, O. N. Technological Types of Mediation. In: N. A. KARPOVICH, ed. et al. Law in
Modern Belarusian Society: Volume 11. Minsk: National Centre of Legislation and Legal Re-
search of the Republic of Belarus, 2016, p. 268. ISSN 2218-5100 [in the Russian original
3/1POK, O. H. TexHosornyeckue Buabl Meauauuu. B: H. A. KAPIIOBWY, pea. u ap. IIpaso
8 cogpeMeHHOM benopycckom obwecmae: Bomn. 11. MuHck: HanioHa/IbHBIN LIEHTP 3aKOHO-
JlaTeJIbCTBA U MPABOBLIX HccefoBaHUN Pecniy6avku Benapycs, 2016, c. 268. ISSN 2218-
5100].

23 PARKINSON, L. Family Mediation. Moscow: Inter-regional Centre for Management and
Political Consulting, 2010, pp. 44-49. ISBN 978-5-98872-012-6 [in the Russian original
[TAPKUHCOH, JI. Cemeiinas meduayusi. MockBa: MeXperuoHaJbHbIN LEHTP yNpaBJeH-
YeCKOr'o U NOJIUTHUYECKOTO KOHCYJbTUpoBaHus, 2010, c. 44-49. ISBN 978-5-98872-012-
6].
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TpaucghopmamueHnasn modesb meduayuu

TpaHcdopMaTHBHAS MeJUALMSA SBJSETCA OJHOU U3 CaMbIX HOBBIX KOH-
uenuuil. Toykoil oTcyera AJis1 TpaHCPOPMATUBHOW MeJUALMH KaK OT-
JleJTbHOU KOoJIbI cTasl 1994 roj, Korga 6blja onyo/JMKOBaHa KHUTa aMe-
pUKaHCKHUX MeauaTopoB Po6Geprta Byma u /xosepa Donmxepa “The
Promise of Mediation. Transformative Approach to Conflict” (B8 2007 ro-
Jly KHUra 6bL1a u3jjaHa B KueBe Ha pycckoM si3bike 1o/J Ha3BaHueM: YTo
MoxeT Meauanus? TpaHcdopMaTUBHBIN MOAX0/ K KOHGIUKTY).24 [TouTH
cpasy 3Ta paboTa 3aBoeBasa IIUPOKYI0 MOMYJSPHOCTb U HPU3HAHHE
Cpejy CIlellMaJIMCTOB B 00J1aCTH YPeryJupoBaHus CiopoB. B oTsimyue ot
GOJILIIMHCTBA PaboT MO MeAMAlMY, HANMCAHHBIX MPAKTHUKAMH, B KHUTeE
Byma u ®onmKepa OTKPBITO O0OCYKAAWOTCS LEHHOCTH U UJI€0JIOTHS,
KOTOpbI€ MO0JIOXKEHBI B OCHOBY MeJIUaTUBHOU MPAKTUKH, NOJJPOOHO pas-
'bSICHSIIOTCS €€ TEOPETUYECKHE MPE/OCHIIKH.

BeposiTHO, HaubGoJee paJuKaabHbIHN XecT bya u @osipxepa 3aKito-
4aJicl B OTKase OT JOBOJBHO YTHUJHWTApHOTIO MOHHMMaHHUSA MeJHalluy,
KOIZla ee CYUTAIOT CIOCOGOM paspelleHUs CIOpa, yperyJupoBaHud Lie-
POXOBATOCTEN C KAKOW-TO KOHKPETHOM Npo6JeMbl. YperyJupoBaHUe
criopa B TpaHCGOPMATUBHOM MoOJe/M He SIBJSIETCA OCHOBHBIM KpHTe-
pHeM YCHEeUHOCTU Meualniy, a 06 3¢ PeKTUBHOCTH AeUCTBUN MeIuaTo-
pa 3/lecb CyAAT IO TOMY, yAAJ0Ch eMy IOMOYb 3aK/JI0YEeHUI0 MeJUaTHB-
HOTO COIJIallleHHs UJIH HeT.25

ABTOpBI TpaHCHOPMATUBHOIO MOAX0/1A BBIAEJSAIOT AECATb OTJIUYU-
TeJIbHbIX MPU3HAKOB TpaHCcPOopMaTUBHON Meauauuu: 1) oCHOBHOH Iie-
JIbIO TIpOllecca sIBJSIeTCs HaJieJieHue CTOPOH CUJIOW U COZieHCTBUE Mpo-
L[eCCy TMO3HaHUs; 2) OTBETCTBEHHOCTb 3a Pe3YJIbTAT JIEXUT Ha CTOPO-
Hax - “3TO UX BbI6GOP”; 3) co3HATe/NbHBIN 0TKa3 MeAuaTopa OT BbIHece-
HUS CY>KJeHUH U OIIeHOK 0 B3IJIsIJaX Ha pellleHhe CTOPOH — “UM BUAHee”;
4) ONTUMHUCTUYECKUH B3rJIsAJ Ha KOMIIETEHTHOCTb M MOTHUBBI CTOPOH;
5) BO3MOXKHOCTh BbIPQXXEHUs IMOLMN CTOPOHAMH U peardpoBaHUs Ha

24 BUSH, R. A. Baruch and ]. P. FOLGER. The Promise of Mediation: The Transformative Ap-
proach to Conflict. Modified and add. ed. Kyiv: Zakharenko V. A, 2007. 264 p. ISBN 978-
966-96789-0-4 [in the Russian original BYII, P. A. Bapox u k. 1. ®OJI/DKEP. Ymo
Moxcem meduayust [Tekem]: mpaHcpopmamusHblli no0xod k kKoHPaukmy. U3MeHeHHOe
u pom. usz. Kues: 3axapenko B. A, 2007. 264 c. ISBN 978-966-96789-0-4].

25 GORDIYCHUK, N. V. Transformative Mediation: Basic Concepts and Attitudes. Pedagogical
Science and Education. 2014, no. 2, p. 43. ISSN 2310-273X [in the Russian original 'OP-
JUHYYK, H. B. TpaHchopMaTHBHAsA MeMalys: OCHOBHbIE OHATHSA U yCTAaHOBKH. [leda-
2o2uveckasl Hayka u obpasosatue. 2014, Ne 2, c. 43. I1SSN 2310-273X].
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3TU 3MOLHUHY; 6) y4eT U aHAJU3 HeyBEPEHHOCTH CTOPOH B HEKOTOPBIX
BOllpocax; 7)BIEeHTpe BHUMaHUA “3lech U cedyac’; 8)ajeKkBaTHoe
pearupoBaHUe Ha BbICKA3bIBAaHUSA O MPOIIEIINX COOBITUSAX — “00CyKae-
HUe NpOLLJIOro LleHHO JAJs HacTosuero”; 9) paccMoTpeHue BMelllaTe lb-
CTBa KaK OJJHOT'O U3 3B€HbEB B Il B3aUMOJAEHCTBUS YIaCTHUKOB KOH-
dumkTa; 10) 4yBCTBO ycnexa NpH yJadyHOU MONbITKe HAJleJUTh CTOPOHbI
CUJION U IPU3HATh YYBCTBA U MOTPEOHOCTHU APYT APYTra, KAKUM HE3HAYH-
TeJIbHBIM OB ObI 3TOT yCIEX.

PaccMOTpUM OCHOBHbIE MOHSITUSA, KJIIOYEBblE KOHIENTbI U MeTado-
Pbl JAHHOTO MOAX0Aa.

Kongaukm. TpaHncopMaTUBHAs Teopus yTBepxAaeT, YTO NpHU 06-
pallleHUH 3a MOMOILbI0 K MEAUATOPY Mbl IBITAEMCS MOJYYUTb “HEYTO
OoJiblilee, 4YeM IPOCTO CIOCOG JOCTHXKEHHS JJOTOBOPEHHOCTEHN MO KOH-
KpeTHbIM BompocaM”.26 Y HaxosCh B COCTOSIHUU KOH(QJIUKTA, MbI 60JIb-
Ille BCEro CTpaJilaeM He U3-3a HECIIOCOGHOCTH OTCTOATh KaKHe-TO MpaBa,
peasn30BaTb CBOM MHTEpEeChl, WM JOCTHUYb KaKOH-TO Liesid, a HOTOMY,
YTO KOHQJIMKT 3acTaBJseT HAac BbIGUPATDh ollpeJie/IeHHYI0 MOoJieJlb [ToBe-
JleHHs] 110 OTHOLIEHWI0 K cebe U APYTUM JIIOJASAM, KOTOpas BbI3bIBAeT
y Hac OTTOpXKEHHUE WJIK JjaXKe OTBpalleHUe. B cBSA3U € 3TUM, KOHPJIUKT -
3TO, MpeXxJe BCEro, KpU3UC BO B3aMMOOTHOLIEHHSX MEXAY JIOJbMH,
a rjaBHad 33Jlaya MeJjMaTopa — IOMOYb ero npeosoJeTb.%’

[Ipouecc ackanauuy KoHQANKTA, UIH Jerpajiallid B3aMMOOTHOILe-
HUH, €C/IM UCIO0JIb30BaTh TEPMUHBI TPAaHCPOPMATUBHOTO NMOAX0/A, MOXK-
HO NpeJCTAaBUTb B BHJie HUCXOAsLIEeH cnupasnu. B mpornecce JBUXeHUs
N0 Hel YesI0BEK YYBCTBYET cebs1 6osiee CabbIM U Bce GOJIble 3aMblKa-
eTcs B ceGe. Ero oTHOIIEHHUS K GbIBIIMM NApTHEPAM WJIM COCEJSIM CTAaHO-
BATCSA BCce 60Jiee HETaTUBHBIMY, 1I0KA €r0 BOCIPUATHE UX HE JOCTUTHET
TOYKH NOJIHOH AeryMaHu3aluu. BMenaTebcTBO MejuaTopa, TaKUM 06-
pa3oM, COCTOUT B TOM, YTOOBI NPeJOCTaBUTb BOH/s B KPU3UC B3aHMO-

26 BUSH, R. A. Baruch and ]. P. FOLGER. The Promise of Mediation: The Transformative Ap-
proach to Conflict. Modified and add. ed. Kyiv: Zakharenko V. A., 2007, p. 55. ISBN 978-
966-96789-0-4 [in the Russian original BYII, P. A. Bapox u /ix. I1. ®OJIPKEP. Ymo
Moxcem meduayus [Tekcm]: mpancgpopmamugHblll n00xod k koHPaukmy. U3MeHeHHOe
U o1 u3a. Kues: 3axapenko B. A, 2007, c. 55. ISBN 978-966-96789-0-4].

27BUSH, R. A. Baruch and ]. P. FOLGER. The Promise of Mediation: The Transformative Ap-
proach to Conflict. Modified and add. ed. Kyiv: Zakharenko V. A., 2007, p. 49. ISBN 978-
966-96789-0-4 [in the Russian original BYII, P. A. Bapox u /ix. I1. ®OJIPKEP. Ymo
Moxcem meduayust [Tekcm]: mpancgpopmamueHblll n00xod K KoHP.aukmy. U3MeHeHHOe
u porm. usz. Kues: 3axapeHnko B. A, 2007, c. 49. ISBN 978-966-96789-0-4].
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JeACTBUS NMPOTHUBOIOJIOXHYO JUHAMUKY. [Ipy 3TOM Y4aCTHUKH KOH-
$JIMKTa MOCTENEHHO NepexoAsaAT U3 COCTOSIHUS CJabOCTH U 6GecroMolil-
HOCTH B COCTOSIHHE CHUJIBI U KOHTPOJISI HaJ, COGCTBEHHOU CUTyauue, ot
COCTOSIHUS 3aMbIKaHUsA B cebe 1O COCTOSIHUS OT3bIBYMBOCTH U BHUMa-
HUS K JpyroMy.

PyHoameHmarbHble nompebHocmu. B aHTpoONoJIOrMyecKol Mojeny,
KOTOpasi IMO0JIO)KeHa B OCHOBY TpaHCGOPMATHMBHOrO IOJAXO0Jad, YeJOBEK
o6sazaeT AByMA PyHAAMEeHTaJbHBIMU IICUXOJIOTUYECKUMHU MOTPEOHOC-
TAMH, UMMaHEHTHO MPHUCYLIMMH CaMO¥ dYesioBe4eCKOW Npupoge. ITo,
C OJIHOHM CTOPOHBI, MOTPEGHOCTh AeHCTBOBATh CAMOCTOATENbHO U aBTO-
HOMHO, aC/Apyroil CTOPOHbI — MOTPEGHOCTb BCTYHNATh B OTHOLIEHUA
¢ ipyrumMu jroabMu. CoraiacHo pesiiiMOHHON Teopuy, “cyliecTByeT QpyH-
JlaMeHTaJ/IbHas NpUpo/Ja yesJoBeKa WA UJeHTUYHOCTb, KOTOpas oJMHa-
KOBa JJis BCEX JIIOZEeH, U B OCHOBE KOTOPOU JIEXKUT JABONCTBEHHOE OILYy-
LieHre COGCTBEHHOW aBTOHOMHUHU U COLMANbHOM CBsI3U. [pyruMu cjioBa-
MU, B IJIly6HHe CO3HAaHUA Kak[bl{ 4eJ0BeK 4yBCTBYET, YTO OH — OT/eJb-
HOe, aBTOHOMHOE€ CyILeCTBO, KOTOpOe CaMoO YIpaBJseT CBOeH >KU3HBIO,
HO B TOXK€ BpeMsl OH OLIyIaeT, YTO ABJSETCHA CYLIeCTBOM OO6IeCTBEH-
HBIM, CBSI3aHHBIM C IPYTMMU JIIOJbMHU CaMbIM QyHZAMeHTa/JbHbIM, a He
npocto ¢opMasibHbBIM 06pa3om”.28 [l KaxkAoW JIMYHOCTU CYLIECTBYET
VHUKaJbHBINA O6asaHc Mexay “S1” u “/Jpyroit”. 3To U eCTb NCUXOJOTUYEC-
K1 KOMOPTHOe JJI1 Hee COCTOSIHHUE, KOTOpOe MOXET ObITh NOTePsIHO,
HO KOTOpO€e He06X0/JUMO BOCCTAHOBUTb.

B cBs3u ¢ atuMm, Juia Byma u ®@ospkepa KOHPJUKT — 3TO COCTOSHUE,
KOT/]a Y UHAWBHU/IA OKa3bIBAlOTCs He Y/I0BJETBOPEHHBIMU OJIHOBPEMEH-
HO /iBe 6a30Bble MOTPEOGHOCTU: OH He CIOCO6eH JelCTBOBAaTh CaM U He
croco6eH K OTHOLIEHUSIM C APYTUMU JIIOJbMU. IMEHHO MO 3TOU MpUYM-
He BO3HHKAeT YyBCTBO OECCHJIUS U MMyCTOThI, XapaKTepHOe JJIs1 YeJlIoBe-
Ka, HaXOASIEerocsi B COCTOTHUM KOHQJIMKTA.

HameHeHus. TlosOKUTENbHBIE CABUTH, KOTOpble NPOUCXOASAT BO
BpeMsl MeJMallMU C ee yyacTHUKaMy, y bBymia u @ospkepa Ha3bIBalOTCA
pacwupeHuem JAu4HbIX 803moxcHocmell (empowerment shift) u npusHa-
Huem (recognition shift). B mpocTeiinieM cMbice pacliupeHHe JUYHBIX

28 BUSH, R. A. Baruch and J. P. FOLGER. The Promise of Mediation: The Transformative Ap-
proach to Conflict. Modified and add. ed. Kyiv: Zakharenko V. A,, 2007, p. 61. ISBN 978-
966-96789-0-4 [in the Russian original BYII, P. A. Bapox u k. I[I. ®OJI/DKEP. Ymo
Moxcem meduayus [Tekem]: mpaHchopmamueHbili n00xod k kKoH@Paukmy. U3MeHeHHOe
u por. usg. Kues: 3axapenko B. A, 2007, c. 61. ISBN 978-966-96789-0-4].
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CIOCOGHOCTEN O3HA4yaeT “BOCCTAHOBJIEHHE OLIYyIeHUS COGCTBEHHOM
3HAYKMMOCTHU U CUJIbI, @ TAKXKe CIOCOGHOCTH YesioBeKa MPUHUMATh pelile-
HUS Y pellaTh XXU3HEeHHbIe MpobJieMbl”.2? Biarojaps eMy y4acTHUKHU Ha-
YUHAKT 60JIbllle I[EHUTh CBOU CIIOCOOHOCTH, MOJIaraTbCs Ha CBOM CUJIBI,
UX YBEePEHHOCTD B cebe pacTeT. [I[pu3HaHMe, COTJIaCHO onpe/iesieHuIo By-
ma u Qosmkepa, o3HaYaeT “IPoOYKAeHHE B UeJOBeKe 0CO3HaHHs, IO-
HUMaHHUs Y COYYBCTBUS K CUTYallUU JPyroro 4eJIOBEKAa U ero B3rJis-
Jam”.30 /IBa 3TH CBUTH B3aUMOCBSI3aHbI MeX/ly COOG0M U HE MOTYT OBITh
OCYI[eCTBJIEHBI OT/eJibHO. CIOCOGCTBOBATH OCYIECTBJIEHUID U3MeHe-
HUH - OCHOBHas 3aZiladya TpaHCHOPMATUBHOTO MeJuaTopa. A ycmemi-
HOCTh €ro JIeMCTBUH H3MepsieTCsd AebTa-Ko3dPHUIIMEeHTOM, KOTOPbIN
OTpa)KaeT MU3MEHEHHsI B CaMOOINYIIEHUH CTOPOH W B BOCHPUSTHU UMU
JApyT Apyra, TPUBOAAIINE K YJIYUIIEHHIO0 UX B3aHMOOTHOIIEHHUH.

TpaHcdopmaTuUBHAsT MoJelb MeJUALUU He SIBJSETCS JIETKOW [Jis
Meauatopa. Ero pabota MMeeT TpU acmnekTa, KOTOPbIM MeAUATOP Z0JI-
>KeH OJJHOBPEMEHHO y/eJiATh 0JJUHAaKOBOEe BHUMaHHe. ITO paclno3HaBa-
HUEe BO3MOXXHOCTEH /il BMellaTe/IbCTBa, BHYTPEHHssA paboTa, HalpaB-
JIeHHasl Ha aHa/IM3 COOCTBEHHBIX YCTAHOBOK U MHTEHIMH B X0/l Meaua-
L[MY, IPUMeHeHHe apceHala KOMMYHHUKATHBHbBIX TEXHUK.

PacnosHasaHue 8o3moscHocmetl. Ha mpoTs»KeHUH BCETO BpeMeEHU pa-
60Tbl MeAMaTOp NOJJepP>KUBaeT BbICOKUH YypOBeHb BHUMaHUA K TOMY,
YTO FOBOPAT YYAaCTHUKHU M KaK OHU I'OBOPAT. B 1lesioM, 3Ta TeXHUKA He
OT/IMYAETCs OT KJACCUYeCKOro “aKTUBHOIO CJIyIIaHUA”, U3BECTHOTO Me-
JyaTopaM Jpyrux koJ. B 11060M NposiBJIeHUN arpeccuy, HepBO3HOCTH
WM CTpaxa TpaHCHOPMaTHUBHBIA MeAUATOpP BUAUT BO3MOXHOCTb BMe-
IIAThCS C IOMOILbBI0 TOH WMJIM MHOM TEXHUKH U3 CBOEro apceHasa U Ta-
KM 06pa3oM OCYIeCTBUTb CJBHUTH, KOTOPble B CBOEH COBOKYIHOCTH
IOJIHOCTBIO [lepeJIOMAT AUHAMUKY KOHPIUKTA.3!

29 BUSH, R. A. Baruch and ]. P. FOLGER. The Promise of Mediation: The Transformative Ap-
proach to Conflict. Modified and add. ed. Kyiv: Zakharenko V. A., 2007, p. 30. ISBN 978-
966-96789-0-4 [in the Russian original BYII, P. A. Bapok u k. [1. ®OJI/XKEP. Ymo
Moxcem meduayus [Tekcm]: mpancgpopmamueHbill n00xod K KoHPaukmy. U3MeHeHHOe
U o1 u3a. Kues: 3axapenko B. A, 2007, c. 30. ISBN 978-966-96789-0-4].

30 BUSH, R. A. Baruch and J. P. FOLGER. The Promise of Mediation: The Transformative Ap-
proach to Conflict. Modified and add. ed. Kyiv: Zakharenko V. A., 2007, p. 30. ISBN 978-
966-96789-0-4 [in the Russian original BYII, P. A. Bapok u /ix. I1. ®OJIPKEP. Ymo
Moxcem meduayus [Tekcm]: mpancgpopmamugHblll n00xod k koHPaukmy. U3MeHeHHOe
U o1 u3A. Kues: 3axapenko B. A, 2007, c. 30. ISBN 978-966-96789-0-4].

31 CLEVEN, E,, J. SAUL and V. MATOVIC. Transformative Dialogue: Principles and Practice.
Dayton, OH: Institute for the Study of Conflict Transformation, 2013, p. 28.
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BHympeHHsiss paboma. MefuaTop [o/DKeH MOCTOSHHO CJIeJUTh 3a
COGCTBEHHBIM COCTOSIHUEM U IIPOBEPSATH CBOE BHYTPEHHEE JKeJlaHUe
COOTBETCTBOBATh NPUHIUIIAM TPaHCPOPMATUBHON NPAKTHUKH, KOTOPbIE
BKJIIOYalOT: 1) loBepue K BbIGOPY CTOPOH B TOM WMJIM MHOH CUTYaLUH;
2) yBaXKeHHe K y4acTHHKaM, Jlaxke eC/JM HUX IOoBeJleHue OT/IHYaeTcs OT
NPUHATOrO B KYJbTYpe U COLMAJBHOM OKPYXEHHWHU MeAuaTopa WU He
ONpaBABIBAET €ro OXHUAAHUHK; 3) BHUMATEJbHOCTb U OT3BIBYMBOCTH
K ’)KeJIAaHUSIM, IOTPEGHOCTSIM U YassHUSIM YYAaCTHUKOB; 4) ypaBHOBELIEH-
HOCTb U CIIOKOHCTBHE, KOTOPBIE HE JODKHBI TOKUAATh MEANATOPA, JaXKe
ec/I1 3MOLMH [1epeNoHAT YyYacTHUKOB; 5) TepleHUe, KOTOpoe Mefua-
TOpP [0JIKEH MPOSABJATH K X0y IIeperoBOpoB, He NbITAsICh UX YCKOPUTD
WJIM HAIIPaBUTb B KaKoe-J160 onpeJie/leHHOe pyc/0; 6) CMUpeHHe Mefu-
aTopa, KOTOPbIH OCO3HAeT, YTO eMy H3BEeCTHO O KOHQJIHWKTe HaMHOI0
MEHBbLIE, YEM €0 YyYaCTHUKAM, a TAKXKE MIOMHHUT, YTO UMEHHO YYacTHH-
KaM, a He eMy, IPUJETCSA CTOJKHYTBHCS C MOCJAEACTBUAMU NPUHATBIX BO
BpeMs MeJhalliU peleHn .32

KommyHukamueHble mexHuku. MeauaTop JOJDKEH CIOCOOGCTBOBATH
TpaHchopMaluM KOHQPJIMKTA, OCYLIECTBJAS UHTEPBEHLHH C IOMOLIbIO
KOMMYHHMKATUBHBIX TEXHUK, UMEKLIUXCS B €ro apceHase. Beigenstorcs
yeTbIpe 6a30Bble TEXHUKU: oTobpaxkeHUe (reflection), 06061eHHe (sum-
marizing), mpoBepka (checking in), HeBMemaTesbcTBO (Staying out).33

TakuM 06pasomM, B TpaHCPOPMATUBHON MOAENN KOHPJIUKT paccMa-
TPUBaeTCA He KaK MpobJsieMa, KOTOPY0 HeoO6XoAuMo 3¢pPeKTHBHO ycC-
TPaHUTb, a KaK LIAHC /Jis YYaCTHUKOB U JIJI1 MeiMaToOpa BbIPacTH B MO-
paJIbHOM OTHOLIEHUH, CTaTh 60Jiee CBOGOJHBIM U OT3bIBYMBBIM. YUacT-
HUKH MOTYT CaMH PellluTh, UCIO0Jb30BaTh JH UM 3TOT INAHC WUJH HET;
3TO B JIIOGOM CJy4ae UX KM3HH U UX BbI6GOPA, C MMOCIEACTBUSIMHA KOTOPO-
ro HaJlo >XKUTb UM CaMHUM. [I03ULUKU ITOU IIKOJIbI JOCTATOYHO CHUJIbHbI
B CEMeHOW MeJJUallUH, PEIIEHUH CIIOPOB MEXAY COCeAsiMH, TPU paboTe
C 9THOMOJIUTUYECKUMH KOH(}JIHUKTaMU. B TO ke BpeMs, B 6U3HEC MeJua-
[[UH, T[e IPUANYECKUI aclIeKT SIBJASETCS JOMHUHUPYIOLUIUM, a 3aKI09e-
HUe COTJIAlIeHUs1 pacCMaTPHUBAETCS yYaCTHUKAMHU Kak MepBooyepesiHas
3ajiaya, TpaHCPOPMAaTUBHBIH MOX0/] IPUMEHSIETCSI 3HAYMTEbHO PEXe.

32 GORDIYCHUK, N. V. Transformative Mediation: Basic Concepts and Attitudes. Pedagogical
Science and Education. 2014, no. 2, p. 45. ISSN 2310-273X [in the Russian original 'OP-
JIUAYYK, H. B. TpaHchOpMaTHBHAA MeJMAlMs: OCHOBHbIE NIOHSATHS U YCTaHOBKH. [leda-
2o2uyeckasi HaQyKa u obpasosarue. 2014, Ne 2, c. 45. ISSN 2310-273X].

33 CLEVEN, E,, J. SAUL and V. MATOVIC. Transformative Dialogue: Principles and Practice.
Dayton, OH: Institute for the Study of Conflict Transformation, 2013, p. 27.
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HappamuegHnas modens Mmeduayuu

HappaTuBHbI{ noAxon K MeAuanuu paspaboraH /kepanbioM MoHKOM
u /bxoHoM YUHCel1oM, cuxosoraMy U3 HoBo#l 3eslaHjuu, U U3J103KeH-
HBbIH B UX pa6oTe “HappaTuBHas Meaualys: HOBBIM MOAXOJ K pa3pelle-
HUIO KOHGJIMKTOB”.3* HappaTuBHasg Meaualnus 6a3upyeTcs Ha MOCTMO-
JIePHUCTCKOM, COLHa/IbHO-KOHCTPYKLIMOHUCTCKON puiocoPuu — a UMeH-
HO Ha MpPEe/JCTABJEHUH O TOM, YTO PEAIbHOCTD He CYI[eCTBYeT 00'beKTUB-
HO, 2 HEMPEePbIBHO KOHCTPYUPYETCS BO B3aUMO/IeHCTBUHU JIIOJIeH, OZTHOTO
C ApyruM. B pesysibTaTe 3TOro B3aUMO/IEHCTBUS OTZEJbHBIMHU TpyIINa-
MU JII0Jied co3Jal0Tcs yoexaeHus, IIeHHOCTH, 3aKOHbI, TpeJCTaBJIeHNs],
KOTOpble HaxoJsAT CBOEe BblpakeHHe B s3blKe. To eCcTb, JIOAU KUBYT
U IeUCTBYIOT B MOJIeJisIX, ONUCAHUAX PeaJbHOCTH, CO3JJaHHbIX BO B3au-
MO/IECTBUH JIIO/IEH U MHCTUTYIIMOHAJU3UPOBAHHBIX, U HU OJTHO U3 3TUX
ONHCAaHUN He SBJASEeTCd “UCTUHHBIM”. ITH OMHCAHMS OTJHUYAIOTCA IO
CTENEeHU COrJIACOBAHHOCTH U MPaB/IONO00US, a TAKXKe 110 TOMY, KaKue
BO3MOXHOCTH OHHU MPEJOCTABJSIOT JIOASIM JJIs1 peaju3aliyd BbIGpaH-
HOU ucTopuM xKU3HU. Kaxkzoe U3 onmucaHUi MOPOXK/JEHO B ONpejesieH-
HOM KYJIbTYPHO-UCTOPUYECKOM KOHTEKCTE.

Hannuue 60/1b110T0 KOJIMYECTBA ONMKMCAHUN PeaJbHOCTH BeJeT K TO-
MY, YTO KOHQJIUKT MEXAY HUMU B TOT WJIU UHOW MOMEHT HeHn3bexeH.35
HappaTuBHas MeAuauus clOCO6GCTBYyeT AOCTHXKEHHUIO B3aMMOIOHHMa-
HUS MeXJy KOHQJIMKTYIOLIMMH CTOPOHAaMHU 3a CYeT TOro, 4To GoJiee
riy6:xe W MoApobHee paccMaTpUBaeT Te 00lMe JJs BCeX yYaCTHUKOB
JINYHBIE U KYJbTYpPHbIE HAPPATUBBI, KOTOpHIE JIeXKaT B 0CHOBe KOHQJIUK-
Ta.

B HappaTHBHOM TIOJX0[e K MeAWallMd IMPUHATO CYUTATh, YTO:
1) KOHOJMKT BO3HUKAET BHYTPHU OOLIEH [JI1 yYaCTHUKOB COLMO-KYJIb-
TYpHOU “TKaHU”’, a He TOPOXKAAETCSI BHYTPEHHE MPUCYLUUMH YeJOBEKY
NOTPe6HOCTAMU U UHTEepecaMu; 2) JIIOAM MPOXXKUBAIOT CBOIO XKU3Hb B CO-

3¢ WINSLADE, ]. and G. MONK. Narrative Mediation: A New Approach to Conflict Resolution.
Moscow: Center “Judicial and Legal Reform”, 2009. 356 p. ISBN 978-5-901075-28-9 [in
the Russian original YUHCJI9U/, /1. u I. MOHK. HappamusHas meduayus: Hoblii nodxod
K paspeweHuio KoHg.1ukmos. Mocksa: LlenTp “Cyne6Ho-npaBoBas pedopma”, 2009. 356 c.
ISBN 978-5-901075-28-9].

35WINSLADE, J. and G. MONK. Narrative Mediation: A New Approach to Conflict Resolution.
Moscow: Center “Judicial and Legal Reform”, 2009, pp. 73-74. ISBN 978-5-901075-28-9
[in the Russian original YAHCJI3U/, /I u [l. MOHK. HappamusHas meduayus: Hogblil nod-
X00 K paspewenuto koH@daukmos. MockBa: Llentp “Cyze6Ho-mpaBoBas pedopma”, 2009,
c. 73-74.1SBN 978-5-901075-28-9].
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OTBETCTBHUH C ONpeZieJIeHHBIMH UCTOPUSIMHU, IO3TOMY CIOKETBI U COJEP-
»KaHUe BakHee “$akToB” U “puuuH”; 3) UCTOPUU COLIUATBLHO KOHCTPYH-
PYIOTCS B KYJIBTYPE.

HappaTuBHBIN B Ha3BaHMHU NOAX0/Ia OTChIJIAeT HAC He TOJIbKO K IIPO-
LleCcCy paccKa3blBaHUsS UCTOPUH, HO U K OIIpeJieJIeHHOMY MOJyCy MblIlJe-
HUs. B Mefuanuu Mbl MOXKeM OXHJATh, UYTO OYAYT pasbIrpblBaThCS JBa
KOHQJIMKTYIOIUX HappaTHBa, B KaX/JOM H3 HUX IepCOHaXH OyayT
OXapaKTepHU30BaHbI 10 CBOEMY, U B KaueCTBe I[JIaBHBIX OYAYT BblJeJIeHbl
pa3/iMyHble TeMaTHYeCcKHe 3J1eMeHThl; Habop 3/71eMEHTOB CIOXKeTa TaKxke
6y/eT HeCKOJbKO OT/IMYaThcs. Kaxkgas ncropus 6yAeT MOCTpoeHa Tak,
9YTO6BI 6bITh MAaKCUMaJ/IbHO COTJIACOBAaHHOM UM NpaBjono o6Hoi. Kaxgas
W3 UCTOPHUM, COOTBETCTBEHHO, OyAET 3a/jaBaTb CBOM COOGCTBEHHBIM Ha-
60p BO3MOXKHBIX OYAYIUX TPAEKTOPUN pa3BUTUA COOBITHN. OCHOBHOHU
OTOPHBIM MOMEHT B HAPPAaTUBHON MeAHaLMU — TO, YTO UCTOPUU NPHUOG-
peTarT COGCTBEHHYIO *KU3Hb, [IBU)KEHHEe U pa3BUTHE.

Cama MeJualMs KaK Takas sIBASeTCs COObITHEM BO BpeMeHH, U OHA
pa3BopayMBaeTcs 10 3aKOHAM UCTOPUH, HAppaTUBa — y Hee eCTb HayaJlo,
cepeJMHA U KOHeL, LieJlb U 3Talbl ee JOCTHKeHUs. C TOYKU 3peHHUs Hap-
paTHBHOrO MOJAX0Ja, OCHOBHAs 3aJlaya MeJMAlMH — CHOCOGCTBOBATH
Pa3BUTHIO U “NPOJABUKEHUIO” UCTOPUU KOHCTPYKTUBHBIX B3aUMOOTHO-
IeHUH cTopoH. [lucbMeHHoOe corJsaleHue, KoTopoe GOpPMyJIUpyeTcs
B KOHIle MeJIHallUH, SBJIAETCA CPeJCTBOM IPOJBHXKEHUS 3TOH UCTOPHH,
HO He Ha060poT. B Apyrux Tumax MeAHaluHy, coraauieHue aBJseTcs u-
HaJIbHOM TOYKOM, a B HAPPAaTUBHOM IOJXOJe — 3TO OAUH U3 MOMEHTOB
B Pa3BUTHUU UCTOPHUU KOHCTPYKTHBHBIX B3AUMOOTHOLIEHHH.

3ajjlaya HappaTHBHOW MeJHAlMU 3aKJIHYAeTCs B TOM, YTOOBI IO-
MOYb JIFOJSM NPEeoJI0JIeTb PACKOJI, TTOPOXKIEHHbIH KOHGJIUKTOM, MyTEM
paboThI C UCTOPUSIMH, B KOTOPBIX KOH(JIUKT BCTPOEHHBIH, a He MyTeM
[OMCKa “060'beKTUBHOW MCTHHBI". B JaHHOH MoJesyd MeAualiKi HUCIO0JIb-
3YIOTCS TaKWe HappaTHBHble TEXHUKU KaK 3KCTepHAJIU3alus, JEeKOH-
CTPYKIUsl, TIepenucbiBaHUe J[Jisi TOr0, YTOObl BBICTPOUTH TAaKOU KOH-
TEKCT OTHOLIEHHW!, B KOTOPOM Ha MePBbIN MJIaH BbIXOJSAT UCTOPUH O B3a-
MMOTIOHUMaHUH U COTPYAHUYECTBe.36

3KcmepHa/1u3al4u51 — pa3MelieHue l'Ip06erMbI BHe yesioBeka. KoH-
d)J'II/IKT pacCMaTpHUBaeTCA KaK CaAaMOCTOATEJ/JIbHAA CYIIHOCTb, KOTOpad 006-

36 HANSEN, T. The Narrative Approach to Mediation. Pepperdine Dispute Resolution Law
Journal. 2004, vol. 4, no. 2, p. 303. ISSN 1536-3090.
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JlaZlaeT HaMepPeHUsIMH, eJIsIMU, BUJJAMH Ha XXU3Hb JIIJel; y KOHPIUKTa
€CTb CBOM YJIOBKH, CUJIbHBIE U CJIabble CTOPOHBI.

JlekoHcmpykyusi — IO, KaK IPaBUJIO, He SIBJAKTCS aBTOPaMU el
Y IPUHIIMIIOB, KOTOPBIMH OHU PYKOBOJCTBYIOTCS B )KU3HU; OHU SIBJISIOT-
Csl IOPOXKJEHHEM OIpeJeJIeHHOI0 KYJbTYPHO-UCTOPUYECKOT0 KOHTEK-
CTa, ¥ CIIOCOOCTBYIOT MOPOXK/IEHUI0 M BOCIPOU3BOJCTBY ONpe/ieseHHbIX
OTHOLIEHU BJIACTH, BBIFOJHBIX ONIpe/ie/IEeHHOM COLMaJbHOM rpynne. [Jle-
KOHCTPYKIIMs ITO3BOJIIET MOJBEPrHYTh 3TH yOEXJeHUs COMHEHHUSM,
Y JJaXke ONpoTecToBaTh. YacTo moJiy4yaeTcs Tak, YTO KOTZAa AUCKYPCHUB-
Hble OCHOBAHUs JJIs1 CYlleCTBOBaHUS KOHPJIMKTA 0CabeBalT, caM KOH-
GJIMKT pacTBOPSIETCS.

Ilepenucwigarue (re-authoring) - pa6oTa 1Mo BBISIBJIEHUIO UCKJIIOYE-
HUH U3 JOMHUHUDPYIOIENR UCTOPUH, TOTO, YTO OHHU 3HAYAT JJIs YeJ0BeKa
(kaKue IEHHOCTH U NPUHIMIBI OHU BBIPAXAKOT), aHAJIU3 UCTOPUU BO3-
HUKHOBEHHS Y PAa3BUTHUSA 3THUX NPUHLUIOB U IIEHHOCTEH B )KU3HHU YeJlo-
BeKa, BbISICHEHHe, KaKHe YCTYIKHU B 6JMKallieM 6yAyiieM 6yayT Bo3-
MOXXHBI, €CJIM 3TU LIeHHOCTH W NPHUHLIMIBI GYAyT B GOJbLIEH CTelneHH
IPUCYTCTBOBATh B KU3HU 4YesioBeKa. HappaTUBHBINA MeAuaTOp OpraHu-
3yeT BMecCTe C KIMEeHTaMU NepenuchiBaHUe, IOMOTaeT CBSI3aThb OTZEJ/Ib-
Hble HCKJIIOYEHHUS U3 JOMUHHUPYIOLIEH HCTOPUH, UM YHUKAJIbHbBIE 3IH-
30/lbl B OCMBICJIEHHYI0 N0CJIe[J0BaTeJbHOCTb, B “@aHTUCIOKET”, KOTOPbIH
MOXXHO IIPOTHBOINIOCTaBUTb UCTOPUH O KOHQJIUKTE.

Hesp3s ckasaThb, 4TO 3apaHee CyllecTBYeT KaKas-TO OJHa IpaBUJIb-
Hasl aJIbTEPHATUBHAsA UCTOPUS, KOTOPYIO HEOOXOAUMO “HaWTH”. AJbTeEp-
HaTUBHBIX UCTOPUH MOXET GbITb MHOTO, OHHU CO3JAIOTCS B COTPYAHH-
YecTBe C KIMEeHTaMH, U B KOHEYHOM CYeTe UMEHHO KJIMEHThI BbIGHPAIOT,
YTO cpaboTaeT JJI HUX. AKTya/IM3alusd MHOXXeCTBEHHOCTH BO3MOXHBIX
UCTOpPUH B MeJualliy O4YeHb II0JIe3Ha, TaK Kak KOHQJIMKT He AaeT JIo-
M BUAETb BO3MOXXHOCTH.37

Oco6eHHOCTH HAappaTHUBHOrO MOAX0JA K MeJHallMd MOXXHO CBECTH
K ciaefytonieMy: 1) 6osiee NPUBUJIETUPOBAHHOE IOJIOXKEHHE HCTOPUH
Y CMBICJIOB B CpaBHeHMH C paKTaMy; 2) BbICAyIIMBaHUE HUCTOPHUM KOH-
b/IMKTa B KOHTEKCTe AMUCKypca; 3) 4YeTKoe OTJesleHHe HUCTOPHUM KOH-
$JIMKTa OT HCTOPUM O B3aUMHOM YBa)KeHUH, IOHKUMaHUH, MUPE, COTPYA-
HUYecTBe; 4) HcnoJib30BaHMe Gece/lbl 3KCTEPHAIU3ALUH JJI1 TOTO, YTO-

37 KURE, N. Narrative Mediation and Discursive Positioning in Organisational Conflicts. Ex-
plorations: An E-Journal of Narrative Practice. 2010, no. 2, p. 33. ISSN 1837-798X.
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OBl OTAEJNUTD JI0Jel OT KOHQJIUKTA, pabaMU KOTOPOTO OHU SIBJISIIIUCE;
5) opueHTals Ha CO3/laHie KOHTEKCTa MPOJ0/IKAIIIUXCS U3MeHEeHU N
B OTHOIIIEHUSX, B IPOTUBOBEC OPUEHTALUU HA €IMHOBPEMEHHOE COrJia-
lIeHue; 6) BbISIBJIEHUE U Pa3BUTHE aIbTEPHATUBHBIX UCTOPUM, KOTOPO-
MY CONYTCTBYET “pacTBOpeHHEe” KOHPJIUKTA.

JaHHasg Mojesib MeJualM{ SBJASETCA JOCTATOYHO CJIOXKHOH, IOC-
KOJIbKY TpeOyeT B epByI0 o4yepelb 3HAaHUS GUIOCOPCKUX U ITUIECKUX
OCHOB I0JX0/a, YeM 3HAaHUs TeXHUKHU. OZHAKO CYLEeCTBYyET HEMAJIO CJIy-
YaeB, KOrJla UCI0Jb30BaHHe AAaHHOW MoJe/u BeJleT K BOSHHMKHOBEHUIO
Jpyroro pojja KOMMYHHUKaIMK MeXJy CTOPOHAMHU U CIIOCOOCTBYeT pelle-
HUIO KOHQJIUKTA.

IKo-cucmemHass meduayus

Hctopuyecku moTpeOGHOCTb B GOPMUPOBAHUU 3IKO-CUCTEMHOU MeJHa-
1My 6blJIa CBSI3aHa C JleJlaMU O PAacTOPXKeHUH 6paka, B OTHOLIEHHWH KOTO-
pBIX KJaccudeckasd MoJejb MeJUallUM JaBaja ONpejeseHHble COOM.
[IpakTHKa MejualUM MO CIOpaM O PACTOPXKEHUM Opaka O0OHapyXuJa,
YTO GOJIBLIMHCTBO JIIOJel B epHo/; pa3BoJa He TOTOBbI BECTU Ilepero-
BOPBI, COXPAHATb CIOKOMCTBUE M CHOCOGHOCTDb MBICIUTh PallMOHAIBHO,
NIOCKOJIBKY X IepeNoJIHAIT CUJIbHblEe 3MOLMM, NepeXxuBaHUsA, 60JIb,
rope oT pa3pbiBa OTHOLIEHUH (TOA0GHBIE COCTOSTHUS U METOAbI paboThl
C HUMH B YaCTHOCTH SABJAIOTCA NMpeJMeTOM HU3y4eHHUs KpPU3UCHOU ICH-
xoJioruu). [loBellIeHHas 3MOIIMOHAIBHOCTb MEX/JIUYHOCTHBIX KOHJIMK-
TOB TpebyeT OT MejMaTOpa COOTBETCTBYIOLMX KOMIIETEHIIMH 0 paboTe
C 3MOLIMAMH, a TaKXKe OTBOJ, JIJIs 3TOH paboThl 6oJiee AJIUTENbHOTO Bpe-
MeHHU B 001Llel CTPYKType MeJUaTUBHOM ceccuu. CjieICTBUEM 3TOTO CTa-
JIO NOSIBJIeHHe TaK Ha3blBaeMbIX MOCTKJACCHYECKHUX (HOCTCTPYKTypa-
JIMCTCKHX) MoJieJled MeAualiy, B TOM YKCJIe U 3KO-CUCTEMHOHN MoJeny,
XapaKTepHU3YIUX ICUX0J0TUYeCKOoe U TepaleBTHYecKoe HallpaBJIeHNs
B Meguauud. Kak ormeuaet JIuza [lapkUMHCOH, npyueMbl ceMEWHOW Me-
JIMalluy HAaCTOJIbKO TECHO MepelseTarTcsl C TEXHUKAaMU [CUX0Jornyec-
KOT'0 KOHCYJIbTUPOBAHUSl U ceMeHHOW Tepanuu, 4YTO pasrpaHUyYeHHe
MeX/y 3TUMH HallpaBJIeHUSIMH OKa3aHMs NOMOILY CylpyraM U OTBET Ha
BOIIPOC, TJle 3aKaH4YMBaeTCA MeJUalus W HadyMHaeTCs ICUXOTepamnus,
COCTaBJIAAIOT ONpeJieleHHble TPYAHOCTH.38

38 PARKINSON, L. Family Mediation. Moscow: Inter-regional Centre for Management and
Political Consulting, 2010, pp. 28-29. ISBN 978-5-98872-012-6 [in the Russian original
MMAPKUHCOH, JI. Cemelinas meduayusi. MockBa: MexperuoHabHbIA LEHTP YIpaBJeH-
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JKo-cucTeMHasi MeJHalUs — 3TO CUCTEMA COBMECTHOTO MPUHATHS
pelleHU BCEMU yYaCTHUKAMHU MPOIECCa, B X0/ie KOTOPOTO YJIEHbI CEMbHU
(kak mpaBuUJIO, POAUTEJIN) MBITAIOTCS HAUTU B3aUMOIIpUEMJIEMbIE pellle-
HUSA NMPO6JIEM, UMEIOLIUX BaAXKHBIE ICUX0JIOTUYECKHe, COITMA/IbHbIE, IOPU-
AuYecKUe, 3KOHOMHYECKHe IMOCAeJCTBUS U pe3yJbTaTbl. ITO MOMXKET
NPUBECTH K JOCTHXKEHMIO COTJIACHs 0 KOHKPETHBIM MpobGJeMaM, HO
IPY 3TOM yJay4llleHHe B3aUMOOTHOUIEHUN MEXAY CTOPOHAMU TaKXe siB-
JsileTcs O4HOU U3 Lesied npouecca. OTaMYde 3K0-CUCTEMHOM MeJHUaluu
B TOM, UTO OHA COYETaeT B cebe MEeXAUCIUIJIMHAPHbIE 3HAHUS IOHUMa-
HUS Y yIIpaBJeHUs KOHQJUKTOM. UsleHaM ceMbH OKa3bIBaeTCs MOMOIIIb
B IVIAHUPOBAHUM HUX JaJbHEHIIMX OTHOLIEHWH W pellleHUH UX NMPaAKTH-
YeCKHUX BOIPOCOB, a TAKXKe B OPUJUYECKOM 0POPMJIEHUH AOCTHUTHYTHIX
JIOTOBOPEHHOCTEH, MpU HAJIUYUU TaKOH HEOOXOAUMOCTH.

JKo-cuCcTeMHasl MeAHalsl BO3HUKIIA MOJ BJAUSHUEM Pa3BUTHS Me-
TOZ0JIOTUU CEMENHON Tepanuy, rje B IPOTUBOBEC JUYHOCTHO-OPHEHTH-
POBaHHOMY JJOMHUHUPYIOIHUM CTaJ CUCTEMHBIN O/IX0/l, OCHOBAaHHBbIN Ha
IOHMMaHUHU CEMBH KaK CJI0XHOM COIMaJbHON CUCTEMBI, YTO Ipejomnpe-
JleJIsieT 0BeJleHHe ee YJIEHOB C LieJIbI0 Mo/ Jep>KKH 0011 eCUCTEMHOTO o-
MeocTasa (1[eJIOCTHOCTU U CTaGUIbHOCTH CUCTEMBI).

HccnepoBaHve B3aMMOJENUCTBUN U MoOJesied OOLIEHUs] IO3BOJISIET
MeJMaTopy IMOMOYb CTOPOHAM H30eXaTb YHPOIIEHHOTO NPUYUHHO-
C/IeICTBEHHOTO MOHMMaHUsl Npo6JieMbl, KOTOPOe CIOCOOCTBYET “TYH-
HeJIbHOMY 3peHHI0” 1 00MeHy 00BHHEeHUsIMU. Ec/iu paccMaTpuBaTh KOH-
GJIMKT € CUCTEMHOM TOYKH 3peHUs, BbISICHSETCS, 4YTO JIeHCTBUS KaXK/[0T0
YyJiIeHa CEeMbH, BKJIIOYasl JleTel, BJUSIOT HA PeaKIuu U JeUCTBUS JPYTUX
4JiIeHOB ceMbU. COOTBETCTBEHHO, €C/IU I1Ie/Ibl0 MeJiMalUuu SIBJISETCS Ha-
X0XIeHHe pellleHus1 TPo6JieMbl, KOTOPOE JIEUCTBUTENbHO CpaboTaeT Ha
IpaKTHKe, HEBO3MOXXHO paboTaTh TOJIBKO CO B3POC/bIMU, He IPUHUMAsI
BO BHUMaHHe NOTPeGHOCTH, YYBCTBA U peaKIUu UX JeTed. Be b BrosHe
BO3MOKHO, YTO JIeTH HAWJyT CNocob MoMeLlaTh peau3anuu JOCTHUT-
HYTBIX ZIOTOBOPEHHOCTEH, KOTOpPble COBCEM He COOTBETCTBYIOT UX JKeJia-
HUAM U noTpe6HOCTAM. C 3THUX Ke MO3UIUN IKO-CUCTEMHAs MeJuanus
npejnoJiaraetT BbIpabOTKY CTOPOHAMM MEeJUATUBHOU CHEJIKU C YYETOM
UX CUCTEMHBIX CBA3€H, TO eCTb MOC/IeACTBUI BO3JeHCTBUS 3TOrO COTJIa-
IIeHUs] YYaCTHUKOB TeX COLMAJIbHBIX CHCTEM, B KOTOPblE BKJIIOYEHBI
CTOPOHBI B paMKaX CHOPHBIX OTHOLIEHUH. B paMKax 3Ko-cUCTEMHOH Me-

YeCKOr'o U NOJIUTHYECKOTO KOHCYJbTUpoBaHus, 2010, c. 28-29. ISBN 978-5-98872-012-
6].
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JMalluy MeMaToOp COXpaHseT PaBHOY/A/J€HHOCTb, aHAJIU3UPYs OTpe6-
HOCTH CeMbH KaK eJJUHOTO 11eJIOTO, a He KOHLEHTPUPYeTCs Ha MPOTHUBO-
CTOSIHUM JIBYX B3POCJIbIX JIIOJeH.

OCHOBHBIM HUHCTPYMEHTOM 3KO-CHUCTEMHOTO MeJHUaTopa BHICTYNAET
MOCTPOEHHE eKOorpaMbl (pa3BEpHYTOH CXeMbl CEMbH C BKJIIOUeHHUEM
B Hee, B TOM YHCJIe, HOBBIX NAPTHEPOB CYNPYroB U UX jeTei).3? OcobeH-
HOCTbIO CEMEMHOU MeJiMaluu siBJIsieTCs MOBbIIIEHHOE BHUMaHUe K 06ec-
MeYEeHUI0 UHTEPECOB peGeHKa. JTOT MPUHIMI HallleJ CBOe OTpPaKeHUe
B Pexomenganuu Komutera MuHuctpoB CoBera EBpombr Ne (98) 1
“O MeMalUM B CEMEWHBIX cropax’, B COOTBETCTBUU C KOTOPOH Mejua-
TOpaM peKOMeHJYeTcs YAeJsTb 0co00e BHUMaHHe HHTepecaM pebGeHKa
Y HallOMUHATb POAUTEJISIM 006 UX OCHOBHOU 06513aHHOCTH — 3a60TUThCSA
0 GJlaromosiyuyuu o6uux geteit.40 Ilo 3Toi ke MpUUUHEe cCeMERHOMY Me-
JIMaTOPy MPeAOCTABJSAETCA MPaBO NPEKPaTUTh MeJUAIUI0, eCIU COTJia-
lIeHHe CTOPOH SIBHO MPOTHUBOPEUYUT UHTepecaM pebeHka. Kpome cemeii-
HbIX KOH(QJIMKTOB, 3KO-CUCTEMHAash MeAHalUsl TaKXKe HPUMEHseTCs
B MEXKYJIbTYPHBIX KOHQJIMKTAX U CIOpax MeXAY JIIOJAbMU Pa3HbIX OKO-
JIEHUH.

Hpoeoxamuenaﬂ Meduaqu,q

Kak u ako-cucTeMHass Meauanus, MoJiesib NPOBOKATUBHOW MeAuallU
OTHOCHUTCS K INOCTKJACCUYE€CKUM MOJIeJISIM NCUX0JOTMYeCcKoro Hampas-
JIEHUS], U Yallle BCero NpUMeHsAeTCs TaKKe B CeMerMHOU Meauauuu. [Ipo-
BOKaTHBHasl MeJuallvs NIPUHAJIEXUT K OJHOM U3 HOBBIX MOJeJiel, Ko-
TOpblE TOJILKO HAYUHAIOT pa3pabaTbiBaThcs. [103TOMy TeopeTHYeCKOro
0060CHOBaHMUS, IUTEPATYPhI MOCBALEHHON JaHHONW MOJieJIh O4YeHb MaJio.
Pa3paboTYMKOM JaHHOW MO/IeJIM MeINAlLNH SBJSETCS aBCTPUUCKUN Me-

39ZDROK, O. N. Family Mediation: World Experience and Development Prospects in the Re-
public of Belarus. In: V. I. SEMYONKOV, ed. et al. Law in Modern Belarusian Society: Vol-
ume 10. Minsk: National Centre of Legislation and Legal Research of the Republic of Bela-
rus, 2015, p. 320. ISSN 2218-5100 [in the Russian original 3/IPOK, O. H. Cemelinas me-
JAManysi: MUPOBOX ONBIT U NEPCNeKTUBbI pa3BUTHUs B Pecniy6sivke Benapyce. B: B. . CE-
MEHKOB, pen. u ap. lIpaso & cospemeHHoM 6ea0opycckom obujecmese: Boin. 10. MuHck: Ha-
L[MOHAJIbHBIN LIEHTP 3aKOHO/aTe/IbCTBA M MPABOBBIX HccaefoBaHuM Pecry6nku Besa-
pycsn, 2015, c. 320. ISSN 2218-5100].

40 Recommendation No. R (98) 1 of the Committee of Ministers to Member States on Family
Mediation [online]. 2019 [cit. 2019-01-18]. Available at: https://supreme.court.gov.ua/
userfiles/R_98_1_1998_01_21.pdf [in the Ukrainian original Pexomendayiss NeR (98) 1
Komimemy Minicmpie Padu €sponu deprcagam-useHam wodo mediayii 8 cimeliHux cnpa-
sax [onsaiH]. 2019 [uuT. 2019-01-18]. JocTynHo Ha: https://supreme.court.gov.ua/user
files/R_98_1_1998_01_21.pdf].
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JUaTOp, COLMaTbHBINA pabOTHUK U NcHuxoTepaneBT J7 Batike. B cBoelt
KHUTe “BrosiHe BO3MOXKHO, 3Ta UCTOPUS HE UMeeT K BaM HHUKAKOIro OT-
HOUIEHUSA...” aBTOP OINUCHIBAET HOBBIE CIOCOObI U METOJAbl PabOThI
B KOHQJIMKTHBIX CUTyalUsiX, KOTOpble MOJIyYWJH Ha3BaHHE MPOBOKa-
TUBHOHU MoJiesi Megualuu.4! Cam 311 BaTike Ha3bIBaeT pa3paboTaHHYIO
NPOBOKAaTHBHYIO MOJieJib MeJUalluu “MocT-MeTadopa”, KOTOpYo pasje-
JIsieT Ha JiBe 4YacTH; YCJIOBHO UX MOXXHO Ha3BaTb CKPBITOM Meauanuen
Y COGCTBEHHO MeJihaliell. B mepBo# 4acTU MeMaTOP MbITAETCS YCTAHO-
BUTb MUP MEXAY CTOPOHAMH (HACTpOMKa MOCTOB MEXAY CTOPOHAMH).
st aToro ucnoJsib3yeTcs Becb 60raThIi apceHas MeTadop, MIPUTY, aHEK-
JIOTOB, CKa30K, MPOBOKALUH, IYTOK U 6€3rpaHUYHOTO MOpPS 3MIIATHH.
B 4eM-TO MeAuaTop Ha AaHHOU cTaAuM HanmoMuHaeT llIBeiika U3 oHOU-
MeHHOro poMaHa flpocsiaBa ['amieka.#? Bo BTopo# yacTyu MeAuanuu npo-
HCXOJUT COGCTBEHHO paboTa HaJ, yperyanupoBaHueM KoHukTa. baaro-
Jlapsi TOMy, YTO CTOPOHBI 10 BhIpaXXeHHUI0 J7a BaTike octaBuau “Tpony
BOMHBI" M HAXOAATCA HA “NyTU MUpA”, pelieHre KOHPJIUKTA MOXET Ipo-
HCXOJWUTb Ha COBEPLIEHHO APYroM ypoBHe. To, UYTO Ka3aJoChb BaXKHbIM,
HeO0OXO/IMMbIM U KCII0JIb30BaJIOCh CTOPOHAMH JIJIsl OZCYeTa B3aUMHOTO
BpeJia, 4YacTO CTAaHOBUTCA HEHYKHBIM W HEBa)XKHbIM IIOCJ€ TOro, Kak
Y4YaCTHUKH MeJUallui U3MEHWIH CBOM MOJX0[, K BUAEHUI0 KOHQJIUKTA
B LleJIOM U CBOEM POJIU B HEM.

MokeM BBIAEIUTD CJeAYIOLHUe OCOOEHHOCTH JaHHOW MOJead Me-
Avalyu:

1) oTcyTCTByeT YeTKoe pa3jiejieHre Ha $pasbl. ITO B OCHOBHOM CBO-
004 Hast UMIIPOBU3ALMS MeJUATOPA, HAllpaBJeHHAs Ha HesIBHOe, HO MpHU
3TOM NPSIMOE, U MOXKHO JJaXKe CKa3aThb Jep3Koe 06paleHne K HCTUHHBIM
WHTepecaM CTOPOH KOHQJIMKTA. YacTo MeuaTop, KOTOPBIM paGoTaer
B IPOBOKaTHUBHON MO/ieJIM, CO3HATEJbHO HJIeT Ha BpeMeHHOoe 060CTpe-
HUe KOHGQJUKTA MeX/y yJYaCTHUKaMu MeAuanuu. /lejo B TOM, 4YTO NpU
NOSIBJIEHHU B KOHQJIMKTe TpeTbell CTOPOHBI, NPOTUBOCTOSIHUE CTOPOH

“TWATZKE, E. “It Is Possible that This Story Has Nothing To Do with You...”: Stories, Meta-
phors, Popular Expressions and Aphorisms in Mediation. Moscow: Inter-regional Centre for
Management and Political Consulting, 2009. 144 p. ISBN 978-5-98872-013-3 [in the Rus-
sian original BATUKE, 3. “BnosiHe 803M0CHO, 3ma ucmopusi He umeem K 8aM HUKAKO20
omHouweHus...”: ucmopuu, Mmemagopbl, Kpbliamble 8blpadxdceHusi u agopuamul 8 Meduayuu.
MockBa: MexpervoHajbHbIH LEHTP YIPaBJIE€HYECKOTO U MOJUTHYECKOTO KOHCYIbTHPO-
BaHus, 2009. 144 c. ISBN 978-5-98872-013-3].

42 HASHEK, Ya. Adventures of the Brave Warrior §vejk. Kiev: A-BA-BA-HA-LA-MA-GA, 2009.
736 p. ISBN 978-966-7047-71-9 [in the Ukrainian original 'AIIEK, f. [Tpuzodu 6pasozo
gosika Lllselika. KuiB: A-BA-BA-TA-JIA-MA-TA, 2009. 736 c. ISBN 978-966-7047-71-9].
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obocTpsieTcs B JII060M ciy4ae. Tak nouyeMy He cJieJlaThb 3TO CO3HATEJIbHO
B Y/I0OHBI MOMEHT U He UCIO0JIb30BaTh 3Heprutro KoHoJukTa? B aTom
c/ly4ae MOXKHO Gy/leT NPUJIOKUTD K pPellleHHI0 NPOsIBJIeHHOr0 KOHQIMK-
Ta CO3HATeJIbHbIE, a HEe IKCTPEeHHble yCU/IUs U Mepbl. KpoMe Toro, pu
060CTpPEeHUH NPOTHUBOCTOSAHUSA, CTOPOHBI MOI'YT ropaszio 60Jblle U 6bl-
CTpee BbICKa3aTbCsl, TeM CaMbIM JaB LieHHYI HHdopMmanuio. Y3HaB
0CyTH KOHGQJIMKTA U MUMeLIMXCsl HHTepecax, MeJuaTopy OCTaeTcs
TOJIbKO BHUMATeJbHO COPTUPOBATh U GUKCUPOBATh JAHHbIE JJIs JaJlb-
Heluied paboThl HaJ, KOHPIUKTOM;

2) MeMaToOp “MpOBOKATOP” MPU NPOBeZeHUH MeJHUAI[UU TOCTOSTHHO
WCIO0JIb3YeT aHEKOThI, UCTOPUU U3 KU3HH, IPUTYH, LIYTKU U aHAJIOTHH.
JlenlaeTcsl 3TO He I pa3BjiedyeHUsi CTOPOH, a AJI TOTO, 4YTOGbI GoJiee
MOJIHO OCBETUTh TO, YTO MPOUCXOJUT MENKJY YYaCTHUKAMHU MeJhalluu.
Y metadop ecTb MHTepecHass 0COGEHHOCTb: KOTZa Mbl CJIylLlaeM HCTO-
pUH, CKa3KH, aHEKJOThl, Hallle CO3HaHUe CJAeJUT 3a CHOKEeTOM, a Hallle
MO/ICO3HAHME aCCOLUUPYeT cebsi C repoeM WM reposiMu pacckasa. Ta-
KHUM 00pa3oM, y MeJuaTopa MOSBJASETCS BO3MOXHOCTb IPeJOCTaBUTh
y4aCTHHKaM MeJMallMd BO3MOXXHOCTb “NPO6GEXaThbCs MO JIMHUAM Bepo-
SATHOCTeN” B cBoeM KOHQJIMKTe. MBI MMOJiydyaeM BO3MOXKHOCTb 3KCIEPHU-
MEHTHPOBATb B 6€30MACHbBIX [JIJIs HAC YCJOBUAX U OJJTHOBPEMEHHO MOJIY-
YUTb HOBBIX ONBIT.

JlaHHast Mo/ieJib, TI0 MHEHHUIO ee pa3paboTUYHKa, SBJISETCS “BbICIIUM
MUIoTaXKeM” MeJHalliy, MO3TOMY He TaK MHOTO CIeI[HaJIuCTOB, KOTO-
pble ee MPaKTUKYIOT. U epej; TeM KaK ee YCBOUTb, MeUATOP JOJIKEH
MPOUTU COOTBETCTBYIOIYI0 MOATOTOBKY U HAGpaThCsl OMbITA MpPOBeJie-
HUA GoJiee “ipocThiX” Megualuil. U TOIbKO mocjie 3TOro OH MOXET 3KC-
MepUMEHTUPOBATH C 60JIe€ CIOXKHBIMU MOAX0AAMHU U MO/JIEJISIMHU.

[IpoBokaTHBHasA MoJie/b MeAUalMK M03BoJseT paboTaThb C ceMei-
HBIMHU KOHQJIMKTAMU Ha IJIy60KHUX CTAJMsAX CKaJalMH, KOrja Mo obuie-
My HpPaBUJIY CIIOP CYUTAETCS He MeAuabesbHbIM U CTOPOHAM PEeKOMEH-
JlyeTcsl BOCMOJIb30BAThCS IOPUCAUKIIMOHHBIMU (CyZeGHBIMU) MpoLeny-
paMy, a He EepPEroBOPHBIMHU WJIM MOCPEeAHUYECKHUMH CIIOCOGAMH paspe-
IIeHUs CIOPOB.

3ak/sIlo4yeHue

[oAbITOXKMBAsA BbILIEU3J/I0KEHHOE, HE06X0JUMO OTMETHUTD, YTO HHU OJjHa
Y3 MpOoaHaJM3UPOBAHHBIX MOJiesiell MeJMallui He UMeeT MPEeUMYIIecTB
Haj, Apyroi. Jlesio B TOM, 4TO pa3jiesieHHe MoJieJiel MeJUalluu SBJISeTCA
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JOCTaTOYHO yc/JOBHBIM. JIto6asi Meauanus B COBpeMEHHOM ee MOHUMa-
HUM pellaeT UJIU NbITAETCS PELUIUTh NPo6JieMy, KOTopas pUBesa K BO3-
HUKHOBEHHI0 KOHQJIUKTA. ITO MPOUCXOAUT NMYTEM yA0BJETBOPEHUS O-
TpeGHOCTel | peasn3allid UHTEpPecoB CTOPOH. [Ipu 3TOM MOryT mpu-
MEHSITbCSl 3JIEMEHTbl Pa3/IMYHBbIX Mojesed, U J060e pa3rpaHUYeHHE,
KOTOpOe Gbl Mbl IIBITAJINCh IPOBECTH, OYIeT JOCTATOYHO WATKUM. [103-
TOMY, U3y4yas pa3jiMuyHble MOJENU, HEOOX0AUMO MOMHHUTh, YTO MeJHa-
I[MS — 3TO CJIOXKHOE U KOMILJIEKCHOE siBJieHUe. Y ypesamMepHOe yBIedeHue
OHOM U3 MOJieJiell MOXKeT NMPUBECTU K CAMOOTPAHUYEHHUIO U KOHI|eHTpa-
I[M{ JIMIIb Ha HECKOJIbKUX TeXHUKAax, YTO HeJONMyCTUMO B Ipodeccuo-
Ha/JIbHOW MeZiMaluy.
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Offence of Failure to Report
a Work-related Accident in Poland?!

Katarzyna Banasik

Abstract: This paper focuses on the criminal offence of failure to report
a work-related accident. The offence in question has been defined under the
Article 221 of the Polish Criminal Code. The author starts by considering
what kind of interest is protected against the offence in question and con-
tinues with a detailed analysis of the offender and the objective element of
the offence. The author also explains the mental element of this crime and
analyses the relevant provisions of the Polish Criminal Code, Labour Code
and other legal acts concerning labour law and social insurance law.

Key Words: Criminal Law; Labour Law; Social Insurance Law; Work-
related Accident; Fatal Work-related Accident; Duty to Report Work-
related Accident; Criminal Code; Labour Code; Poland.

Introduction

Article 221 of the Polish Criminal Code? stipulates that: “Anyone who
fails to report on time to the competent authority a work-related acci-
dent or a case of occupational disease, or who fails to prepare or to pre-
sent the required documentation, despite a duty to do so, is liable to a fi-
ne of up to 180 times the daily rate or the restriction of liberty”. This pro-
vision addresses two different and separate occurrences, i.e. work-rela-
ted accidents and occupational diseases. This paper concerns only work-
related accidents and focuses only on the criminal offence of failure to
report a work-related accident. This offence will be described in terms of
the protected interest, the offender as well as the objective element and
the subjective element. An in-depth analysis of the offender will be car-
ried out, as this is the most controversial element of the offence in ques-
tion.

1 The research was co-financed with funds earmarked for financing of the statutory activi-
ties of the Faculty of Law, Administration and International Relations at the Andrzej Frycz
Modrzewski Krakow University, research task no. WPAiSM/DS/23/2018-KON.

Zz See Statute of 6 June 1997 - The Criminal Code [1997]. Journal of Laws, no. 88, item 553,
as amended.
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Discussion

The legal interest protected under the Article 221 of the Criminal Code
includes the rights of persons performing work to social insurance bene-
fits in the event of work-related accidents as well as the right to safe and
healthy working conditions.3 Reporting a work-related accident to a com-
petent authority that supervises and controls the compliance with occu-
pational health and safety helps this authority to carry out its task better
and, as aresult, improves health and safety at work establishments. In-
adequate occupational health and safety conditions are a common cause
of work-related accidents. Contrary to the view expressed in the literatu-
re,* the right of authorities to which accidents should be reported to in-
formation does not constitute an interest protected under the Article 221
of the Criminal Code, as this is not the purpose or objective of crimi-
nalisation of behaviours defined in this provision.

The offender under the Article 221 of the Criminal Code was defined
using the words: “Anyone who fails [...] despite a duty to do so [...]". In-
terpretation of this criterion needs to be combined with a clarification of
the elements describing the objective element of the offence. The causa-
tive act which is a constituent element of the offence in question has been
defined using the words “fails to report”. The provision in the Article 221
of the Criminal Code is a blanket provision. The Criminal Code does not
define a work-related accident. In order to be able to elucidate the ele-
ments of the provision in question, we need to refer to provisions of the
labour law and social insurance law.

The concept of a work-related accident was defined in the Act on So-
cial Insurance in Case of Work-related Accidents and Occupational Dis-

w

Cf. A. Ziétkowska in KONARSKA-WRZOSEK, V. ed. Kodeks karny: Komentarz. 1. wyd. War-
szawa: Wolters Kluwer, 2016, pp. 1000-1001. ISBN 978-83-8092-163-4; P. Daniluk in
STEFANSKI, R. A. ed. Kodeks karny: Komentarz. 1.wyd. Warszawa: C. H. Beck, 2015,
p- 1509. ISBN 978-83-255-6855-9; and D. Szeleszczuk in GRZESKOWIAK, A. and K. WIAK,
eds. Kodeks karny: Komentarz. 3. wyd. Warszawa: C. H. Beck, 2015, p. 1112. ISBN 978-83-
255-7493-2.

See JACHIMOWICZ, M. Niezawiadomienie o wypadku przy pracy lub chorobie zawodowej
(przestepstwo z art. 221 k.k.). Ruch Prawniczy, Ekonomiczny i Socjologiczny. 2003, vol. 65,
nr 3, p. 114. ISSN 0035-9629; and D. Szeleszczuk in GRZESKOWIAK, A. and K. WIAK, eds.
Kodeks karny: Komentarz. 3. wyd. Warszawa: C. H. Beck, 2015, p. 1112. ISBN 978-83-255-
7493-2. Similarly W. Radecki in WASEK, A. ed. Kodeks karny: Czes¢ szczegdlna: Tom I: Ko-
mentarz do artykutéw 117 - 221. 2. wyd. Warszawa: C. H. Beck, 2004, p. 1177. ISBN 83-
7387-473-9.
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eases of 30 October 2002,5 also known as the “Accidents Act” (hereinaf-
ter referred to as the “Accidents Act”). Article 3(1) of the Accidents Act
stipulates that: “A work-related accident is a sudden incident arising
from an external cause resulting in death or an injury that occurred in
connection with work: 1) during or in connection with the employee car-
rying out ordinary activities or following his/her managers’ instructions;
2) during or in connection with the employee carrying out activities on
behalf of the employer, even if uninstructed; 3) during the time the em-
ployee remains at the employer’s disposal on his/her way from the em-
ployer’s office to the location where he/she is expected to perform
his/her duties under the employment contract”. Contrary to the opinion
found in the literature,® work-related accidents under the Article 221 of
the Criminal Code do not include the accident defined in the Article 3(2)
of the Accidents Act, as the provision focuses on the rights to benefits
(“As concerns the right to benefits defined in the Act, the following acci-
dents shall be treated as equal to work-related accidents: 1) an employ-
ee’s accident occurring during a business trip otherwise than in circum-
stances specified in paragraph 1 unless the accident resulted from the
employee’s conduct that bears no connection to the performance of activ-
ities entrusted to him/her; 2) an employee’s accident that occurred dur-
ing a national self-defence training; 3) an employee’s accident occurring
when carrying out tasks ordered by the trade unions operating at the
employer’s establishment”). It should be emphasized that an extensive
interpretation is not allowed when constructing the criteria of a forbid-
den act.

On the other hand, a work-related accident under the Article 221 of
the Criminal Code includes the accident defined in the Article 3(3) of the
Accidents Act (“A work-related accident is a sudden incident arising from
an external cause resulting in death or an injury that occurred in the pe-
riod of relevant accident insurance during: 1) sports activity at competi-
tions and during training by a person receiving a sports scholarship;
2) performing unpaid work based on a work referral during the period of
detention or temporary arrest; 3) the exercise of mandate by members of
Parliament or senators receiving emoluments; 3a) (revoked); 4) under-
going training, internship, vocational preparation for adults or on-site

5 See Statute of 30 October 2002 on Social Insurance in Case of Work-related Accidents and
Occupational Diseases [2002]. Journal of Laws, no. 199, item 1673, as amended.

6 See P. Daniluk in STEFANSKI, R. A. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: C. H.
Beck, 2015, p. 1511. ISBN 978-83-255-6855-9.
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vocational preparation by a person receiving scholarship in the period of
such training, internship, vocational preparation for adults or on-site vo-
cational preparation based on a work referral issued by a district em-
ployment office or another referring body, receipt of scholarship under
provisions on promotion of employment and labour market organisa-
tions during post-graduate studies; 5) performance of work by a person
who is a member of a farming cooperative, farmers’ cooperative associa-
tion and by another person treated as equal to a member of a coopera-
tive, as defined in provisions on the social insurance system, when such
work is performed on behalf of those cooperatives; 6) performance of
work based on an agency contract, contract of mandate or services con-
tract to which, in accordance with the Civil Code, the provisions on the
contract of mandate are applied; 6a) performance of work based on an
activation agreement defined in the Act on Caring for Children of Up to
Three Years Old of 4 February 2011 (Journal of Laws of 2018, items 603
and 650); 7) cooperating in the performance of work based on an agency
contract, contract of mandate or services contract to which, in accord-
ance with the Civil Code, the provisions on the contract of mandate are
applied; 8) performance of ordinary activities as part of a non-agricultu-
ral business, as defined by the social insurance system regulations; 9)
performance of ordinary activities as part of a cooperation in a non-agri-
cultural business, as defined by the social insurance system regulations;
10) performance of religious activities or pastoral/monastic duties by
members of the clergy; 11) alternative military service; 12) attendance at
the Lech Kaczynski National School of Public Administration by students
receiving scholarship; 12a) attending doctoral school by doctoral stu-
dents receiving scholarship; 13) performance of work based on an agen-
cy contract, contract of mandate or services contract to which, in accord-
ance with the Civil Code, the provisions on the contract of mandate are
applied, or based on a contract of specific work if such a contract was
concluded with the employer by whom the person is employed or if, as
part of such a contract, the person provides work to the employer by
whom he/she is employed”). It should be explained that the case in the
Article 3(1) of the Accidents Act concerns an employee, while the case in
the Article 3(3) of the Accidents Act concerns a person who is not an em-
ployee, but is covered with an accident insurance policy.

In the literature, we find a view that the Article 221 of the Criminal
Code does not cover those work-related accidents under the Article 3.3
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which concern persons not engaged in paid work,” e.g. members of the
clergy performing religious activities. The title of the Chapter XXVIII of
the Criminal Code (“Offences against the Rights of Persons Pursuing Paid
Work”) of which the Article 221 of the Criminal Code is part is quoted as
an argument to support this view. This view is not accurate. The titles of
the chapters in the Special Part of the Criminal Code are used to systema-
tise and to order the contents of the Criminal Code. They may be helpful
in defining the protected interests and interpreting the elements of the
offences, but they are not conclusive. Decisive for the scope of criminali-
sation of a given conduct are the statutory elements of an offence. The
“work-related accident’s” element included in the Article 221 of the Crim-
inal Code should be interpreted in line with the Accidents Act. Neither
this act nor other provisions regulating the procedure for establishing
causes of work-related accidents contain any exclusion in this respect.
Moreover, differentiating between the scope of protection guaranteed
under the criminal law to victims of accidents who do paid work and to
those performing unpaid work (for example, members of the clergy per-
forming pastoral work which, by its nature, is an unpaid work) would not
be reasonable.

An offender under the Article 221 of the Criminal Code can only be
a person who has alegal obligation to act (to report a work-related acci-
dent) and fails to fulfil this duty. It is, thus, an individual offence (delictum
proprium).8 It can be only committed by omission.? The obligation to re-

7 See W. Wrébel in WROBEL, W. and A. ZOLL, eds. Kodeks karny: Czes¢ szczegélna: Tom II:
Cze$¢ 2: Komentarz do art. 212 - 277d. 5. wyd. Warszawa: Wolters Kluwer, 2017, p. 136.
ISBN 978-83-8107-547-3; P. Daniluk in STEFANSKI, R. A. ed. Kodeks karny: Komentarz.
1. wyd. Warszawa: C. H. Beck, 2015, p. 1511. ISBN 978-83-255-6855-9; A. Ziétkowska in
KONARSKA-WRZOSEK, V. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: Wolters Klu-
wer, 2016, p. 1002. ISBN 978-83-8092-163-4; and HRYNIEWICZ, E. in KROLIKOWSKI, M.
and R. ZAWLOCK]I, eds. Kodeks karny: Czes¢ szczegélna: Tom I: Komentarz do art. 117 -
221. 1. wyd. Warszawa: C. H. Beck, 2013, p. 916. ISBN 978-83-255-4565-9.

8 See W. Wrébel in WROBEL, W. and A. ZOLL, eds. Kodeks karny: Czes¢ szczegdlna: Tom II:
Cze$¢ 2: Komentarz do art. 212 - 277d. 5. wyd. Warszawa: Wolters Kluwer, 2017, p. 135.
ISBN 978-83-8107-547-3; A. Zidtkowska in KONARSKA-WRZOSEK, V. ed. Kodeks karny:
Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2016, p. 1007. ISBN 978-83-8092-163-4;
P. Daniluk in STEFANSK]I, R. A. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: C. H. Beck,
2015, p.1512. ISBN 978-83-255-6855-9; E. Hryniewicz in KROLIKOWSKI, M. and R.
ZAWLOCK]I, eds. Kodeks karny: Czes¢ szczegdlna: Tom I: Komentarz do art. 117 - 221.
1. wyd. Warszawa: C. H. Beck, 2013, p. 917. ISBN 978-83-255-4565-9; MAREK, A. Kodeks
karny: Komentarz. 5. wyd. Warszawa: Wolters Kluwer, 2010, p. 493. ISBN 978-83-264-
0275-3; W. Radecki in WARYLEWSK], |. ed. System Prawa Karnego: Tom 10: Przestepstwa
przeciwko dobrom indywidualnym. 2. wyd. Warszawa: C. H. Beck, 2016, p. 1283. ISBN 978-
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port a work-related accident is envisaged in the Article 234 § 2 of the La-
bour Code!? which stipulates that: “The employer is obliged to promptly
notify the competent regional labour inspector and public prosecutor of
any fatal, very serious or group work-related accident and of any other
accident resulting in the above-mentioned consequences, bearing con-
nection to work, if it can be considered a work-related accident.” Thus,
the employer’s obligation, sanctioned under the Article 221 of the Crimi-
nal Code, does not concern all work-related accidents but rather acci-
dents described in the Article 234 § 2 of the Labour Code. In the Arti-
cle 3(4), the Accidents Act defines a fatal work-related accident as fol-
lows: “A fatal work-related accident is an accident which resulted in the
death of a person within six months from the date the accident occurred”.
“Avery serious work-related accident is an accident which resulted in
a grave injury, including blindness, deafness, loss of speech, infertility, or
in other type of bodily injury or disturbance of health impairing the basic
functions of the body as well as in an incurable or life-threatening dis-
ease, partial or complete incapacity for work or a permanent disfigure-
ment or deformity” (Article 3(5) of the Accidents Act). “A group work-
related accident is an accident where at least two persons were injured
as aresult of the same occurrence” (Article 3(6) of the Accidents Act).
Only natural persons are subject to criminal liability which means that if
the employer is not a natural person, the obligation to report an accident
rests with a person managing the work establishment (e.g. President of
the Board) or another person acting on behalf of the employer (e.g. a per-
son granted general power of attorney to act on behalf of the company in
all matters related to the employment relationship).!?

In accordance with the Article 234 § 2 of the Labour Code, the “com-
petent authority” mentioned in the Article 221 of the Criminal Code is
a “competent regional labour inspector and public prosecutor”. This en-

83-255-8500-6; and UNTERSCHUTZ, ]. Karnoprawna ochrona praw oséb wykonujqcych

prace zarobkowgq. 1. wyd. Warszawa: Wolters Kluwer, 2010, p. 166. ISBN 978-83-264-

0069-8.

See e.g. M. Budyn-Kulik in MOZGAWA, M. ed. Kodeks karny: Komentarz. 8. wyd. Warszawa:

Wolters Kluwer, 2017, p. 692. ISBN 978-83-8107-544-2; and LACH, D. E., S. SAMOL and K.

SLEBZAK. Ustawa o ubezpieczeniu spotecznym z tytutu wypadkéw przy pracy i chordb za-

wodowych: Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2010. 244 p. ISBN 978-83-

264-0106-0.

10 See Statute of 26 June 1974 — The Labour Code [1974]. Journal of Laws, no. 24, item 141, as
amended.

11See Judgment of the District Court for Warsaw-Mokotéw in Warsaw Ref. No. XIVK 315/14
[2015-05-29]. LEX No. 2133571.
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tails that the employer is obliged to notify both the labour inspector and
the public prosecutor. If only one of the above-mentioned parties is noti-
fied, the employer commits the offence under the Article 221 of the Crim-
inal Code.

In accordance with the Article 234 § 2 of the Labour Code, the ele-
ment of “on time” included in the Article 221 of the Criminal Code should
be understood as “promptly”, e.i. “without unreasonable delay”. It should
be indicated that reporting an accident to a competent authority is not
the first thing that should be done after an accident occurs. Article 234
§ 1 of the Labour Code stipulates that in the case of a work-related acci-
dent, the employer is obliged to take the necessary efforts to eliminate or
to limit any threats, to ensure that first aid is provided to victims and that
circumstances and causes of the accident are established in line with the
prescribed procedures as well as to apply the appropriate measures to
prevent similar accidents from happening in the future. The obligation to
report an accident is envisaged only in § 2 of this provision. The order in
which the legislator imposed the obligations on the employer is signifi-
cant.12 It gives rise to a question of when to start counting that period. It
should be assumed that the period runs not from the moment of the acci-
dent but rather from the moment the employer (the person obliged to
report it) learned about the accident. If it becomes known at a later time
that the accident was fatal, very serious or involved a group of people,
the period runs from the moment the employer learned about such con-
sequences of the accident.13

The form in which an accident should be reported has not been regu-
lated. It should be assumed that the accident can be reported in any form,
provided that the relevant report is made without undue delay. The em-
ployer may notify a competent authority personally, through a delegated
employee, by phone or by e-mail. For a legal safety (to be able to prove
that the obligation has been fulfilled by him/her), it is recommended that
the employer keeps a written confirmation of making the report. If, for
instance, the employer contacted the regional labour inspectorate by
phone, he/she may follow the report with an e-mail asking for confirma-
tion of receipt.

12 See WIDZISZ, R. Odpowiedzialno$¢ karna za niezawiadomienie o wypadku przy pracy.
Prokuratura i Prawo. 2007, nr 5, p. 46. ISSN 1233-2577.

13 So also WIDZISZ, R. Odpowiedzialno$¢ karna za niezawiadomienie o wypadku przy pracy.
Prokuratura i Prawo. 2007, nr 5, pp. 47-48. ISSN 1233-2577.
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It remains a controversial question whether entities indicated in the
Article 5(1) of the Accidents Act may be deemed perpetrators of the of-
fence of failure to report a work-related accident (in relation to the acci-
dent defined in the Article 3(3)), e.g. an entity paying out a sports schol-
arship - with respect to persons receiving such scholarships; an entity on
behalf of whom paid work is provided during the period of detention or
temporary arrest — with respect to persons performing such work based
on a work referral; Chancellery of the Sejm - with respect to members of
Parliament and Chancellery of the Senate - with respect to senators; the
competent diocese or monastic authority — with respect to members of
the clergy; Lech Kaczynski National School of Public Administration -
with respect to students of the school receiving a scholarship; an entity
administering doctoral school - with respect to doctoral students receiv-
ing a scholarship. The procedure for deciding that an incident mentioned
in the Article 3(3) of the Accidents Act was a work-related accident is de-
fined in the Regulation of the Minister of Labour and Social Policy of 19
December 2002 on the Procedure for Establishing that an Incident Oc-
curring During a Period of Accident Insurance Was a Work-related Acci-
dent, on Legal Classification of Incidents, Sample Accident Sheet and the
Period for Its Preparation (hereinafter referred to as the “Regulation”).14
In accordance with the Section 5 of the Regulation, promptly after receiv-
ing an accident report, the entities obliged to establish the circumstances
and causes of an accident, as mentioned in the Article 5(1) of the Acci-
dents Act, send a written report to alocally competent organisational
unit of a designated institution informing that procedure to establish cir-
cumstances and causes of a work-related accident has been initiated. The
“institution” in question is the Polish Social Insurance Institution. It
should be noted that the above-mentioned entities are not obliged to re-
port the accident to the labour inspector or the public prosecutor. Anoth-
er difference in the reporting obligation between those entities and the
employer is the form of report. It should be remembered that the written
form has been reserved here for evidentiary purposes (ad probationem),
which means that a failure to keep this form and making a report e.g. by
phone constitutes fulfilment of this obligation. The above-mentioned
Regulation does not literally provide for the obligation to report a work-

14 See Regulation of 19 December 2002 on the Procedure for Establishing that an Incident Oc-
curring During a Period of Accident Insurance Was a Work-related Accident, on Legal Clas-
sification of Incidents, Sample Accident Sheet and the Period for Its Preparation [2013].
Journal of Laws, item 1618.
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related accident, but it introduces a further-going obligation which, in
fact, includes an obligation to report an accident. The obligation to report
that a procedure concerning an accident has been initiated includes the
obligation to report the accident itself. Therefore, we may assume that
the entities mentioned in the Article 5(1) of the Accidents Act can be of-
fenders under the Article 221 of the Criminal Code in failing to report
a work-related accident. The scope of their obligations raises, however,
serious questions, as it is much broader than the scope of employer’s ob-
ligations. Section 5 of the Regulation mentions “an accident” without fur-
ther qualifying the term. This suggests that these entities are obliged to
report all work-related accidents rather than only fatal, very serious or
group accidents. This results from the fact that representatives of the
Polish Social Insurance Institution can participate in proceedings initiat-
ed by these entities to establish circumstances and causes of work-rela-
ted accidents. Failure to report an accident and the resultant non-partici-
pation of a representative of the Polish Social Insurance Institution could
later lead to difficulties in establishing a person’s eligibility for social in-
surance benefits which also matters to victims of non-serious accidents.
Considering the above-mentioned, the current solution should be accept-
ed and deemed as reasonable.

According to the law, employees and persons who are not employ-
ees, but are covered by accident insurance are also obliged to report
awork-related accident. Pursuant to the Article 211(6) of the Labour
Code, the employee is obliged to immediately notify the superior about
any accident observed in the place of work. According to the Section 2 of
the Regulation of the Council of Ministers of 1 July 2009 Concerning the
Procedures for Establishing Circumstances and Causes of Work-related
Accidents,!> an employee who had an accident should, provided that his/
her condition allows him/her to do so, immediately report an accident to
his/her superior. We should, however, assume that by failing to report an
accident, the employee does not commit the offence under the Article
221 of the Criminal Code, because his/her superior is not an authority
mentioned in the Article 221 of the Criminal Code.1¢ Moreover, it should

15 See Regulation of the Council of Ministers of 1 July 2009 Concerning the Procedures for Es-
tablishing Circumstances and Causes of Work-related Accidents [2009]. Journal of Laws,
no. 105, item 870.

16 See W. Wrébel in WROBEL, W. and A. ZOLL, eds. Kodeks karny: Czes¢ szczegélna: Tom II:
Cze$¢ 2: Komentarz do art. 212 - 277d. 5. wyd. Warszawa: Wolters Kluwer, 2017, p. 135.
ISBN 978-83-8107-547-3; JACHIMOWICZ, M. Niezawiadomienie o wypadku przy pracy
lub chorobie zawodowej (przestepstwo zart. 221 kKk.). Ruch Prawniczy, Ekonomiczny
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be noted that the above-mentioned provision of the Labour Code impos-
es on the employee an obligation to report every accident (not just a fa-
tal, very serious or group accident) that happened to any employee (not
only to himself/herself). Thus, if we assumed that the failure to fulfil this
obligation results in criminal liability under the Article 221 of the Crimi-
nal Code, then the scope of criminalisation of the employee’s conduct
would be broader than the scope of criminalisation of the employer’s
conduct, which would disagree with the ratio legis, as the provision in the
Article 221 of the Criminal Code was designed to protect employee’s in-
terests. In accordance with the Section 2 of the Regulation, persons who
are not employees, but are covered by accident insurance and have had
an accident, report the accident to the competent authorities mentioned
in the Article 5(1) of the Accidents Act. Such a report should expedite the
correct establishment of causes of an accident and protect the interests
of victims. Failure to report an accident cannot result in criminal liability
of the persons whose interests are protected through this obligation. To
sum up, employees and persons who are not employees, but are covered
by accident insurance are not perpetrators under the Article 221 of the
Criminal Code.

When interpreting the criterion defining the offender under the Arti-
cle 221 of the Criminal Code, we also need to refer to the Geological and
Mining Law of 9 June 201117 which contains special regulations in rela-
tion to the general labour law and social insurance law. According to this
Geological and Mining Law, mining facility operations’ managers can also
be perpetrators of the offence involving failure to report a work-related
accident. Pursuant to its Article 119(4), a mining facility operations’
manager is obliged to promptly report each fatal, very serious or group
accident to a competent authority. The Geological and Mining Law does
not provide a definition of a fatal, very serious or group accident. In the
absence of such a definition in a special law, accidents should be under-
stood as they were defined in the Accidents Act. The term “promptly”
should be understood in the same way as in the Labour Code.

Mens rea of the offence criminalised under the Article 221 of the
Criminal Code involves the intention to commit the offence. It is indisput-

i Socjologiczny. 2003, vol. 65, nr 3, p. 116. ISSN 0035-9629; and P. Daniluk in STEFANSK]I,
R. A. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: C. H. Beck, 2015, p. 1513. ISBN 978-
83-255-6855-9.

17 See Geological and Mining Law of 9 June 2011 [2011]. Journal of Laws, 2011, no. 163,
item 981, as amended.
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able in the Polish doctrine of criminal law that the offence may be com-
mitted with a direct intent (dolus directus) or eventual intent (dolus even-
tualis).18

Conclusions

Criminalisation of failure to report a work-related accident in the form of
a criminal offence, implying criminal liability of a perpetrator, should be
recognised as rational and justified. It aims at the protection of the rights
of persons performing work to social insurance benefits in the event of
work-related accidents. It also contributes to improving the working
conditions in the aspects of health and safety. By making punishable un-
der the Criminal Code the act of failing to report a work-related accident,
the Polish lawmakers showed how seriously they perceive protection of
the rights of persons performing work. The level of the criminal law pro-
tection depends not only on the inclusion of the appropriate category of
offence in the Criminal Code, but also on the severity of the punishment
to which the perpetrator of this offence is subject. Bearing in mind the
penalties provided for other criminal offences and the requirement of ax-
iological proportionality in the punishment process, it is important to
recognise that the penalties imposed for a failure to report a work-rela-
ted accident are appropriate. The creation of the offence of failure to re-
port a work-related accident in the form of a blanket provision should
not raise objections. Taking into consideration the nature of this offence,
it is obvious that its statutory description has to refer to provisions of the
labour law and social insurance law. It is indisputable that the employers
and the mining facility operations’ managers are potential offenders un-

18 See J. Pidrkowska-Flieger in BOJARSKI, T. ed. Kodeks karny: Komentarz. 7. wyd. War-
szawa: Wolters Kluwer, 2016, p. 645. ISBN 978-83-264-9387-4; W. Wrdbel in WROBEL,
W. and A. ZOLL, eds. Kodeks karny: Czes¢ szczegélna: Tom II: Czes$¢ 2: Komentarz do
art. 212 - 277d. 5. wyd. Warszawa: Wolters Kluwer, 2017, p. 137. ISBN 978-83-8107-547-
3; A. Ziétkowska in KONARSKA-WRZOSEK, V. ed. Kodeks karny: Komentarz. 1.wyd.
Warszawa: Wolters Kluwer, 2016, p. 1007. ISBN 978-83-8092-163-4; P. Daniluk in STE-
FANSKI, R. A. ed. Kodeks karny: Komentarz. 1. wyd. Warszawa: C. H. Beck, 2015, p. 1513.
ISBN 978-83-255-6855-9; M. Budyn-Kulik in MOZGAWA, M. ed. Kodeks karny: Komentarz.
8. wyd. Warszawa: Wolters Kluwer, 2017, p. 693. ISBN 978-83-8107-544-2; Z. Siwik in
FILAR, M. ed. Kodeks karny: Komentarz. 5.wyd. Warszawa: Wolters Kluwer, 2016,
p. 1353. ISBN 978-83-264-9966-1; G. Labuda in GIEZEK, ]. ed. Kodeks karny: Czes¢ szcze-
golna: Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2014, p. 687. ISBN 978-83-264-
4199-8; MAREK, A. Kodeks karny: Komentarz. 5. wyd. Warszawa: Wolters Kluwer, 2010,
p.493. ISBN 978-83-264-0275-3; and GORAL, R. Kodeks karny: Praktyczny komentarz.
5. wyd. Warszawa: Zrzeszenia Prawnikoéw Polskich, 2007, p. 368. ISBN 978-83-87218-39-
3.
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der the Article 221 of the Criminal Code. It is not entirely clear whether
all the entities mentioned in the Article 5(1) of the Accidents Act may be
deemed potential perpetrators of the offence in question. The above-
made analysis proved that this controversy can be solved through an in-
terpretation of the relevant provisions. In afinal conclusion, it can be
stated that from the perspective of the failure to report a work-related
accident, the provision in the Article 221 of the Polish Criminal Code does
not require to be amended.
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Singularna sukcesia povinnosti nahrady ujmy
sposobenej pracovnym drazom
¢i chorobou z povolania?

Singular Succession of Obligation to Compensate
for the Loss Caused by Occupational Accident
or Occupational Disease

Martin Stefko

Abstract: The presented paper describes for more than 25-year-lasting
shortcomings of the current Czech legal regulations on employer’s liability
in case of injury caused to employee as a result of occupational accident or
occupational disease. The above-mentioned shortcomings arise from
a combination of employer’s liability for damage caused to an employee by
an occupational accident or occupational disease and statutory employer’s
insurance specified for this case. In the context of the subject in question,
we analyse the wrong practice of the lower courts, which, however, leads
(at least in part) to correcting the inappropriate and ineffective legislation.
Specifically, there are cases of transfer of rights and obligations from em-
ployment relationships with a universal legal successor where the courts in
civil proceedings for compensation for damage caused to former employees
in respect to occupational accident or occupational disease by a merged
employer decide that in the proceedings the court will continue with the
Czech Insurance Company or the Kooperativa Insurance Company, Vienna
Insurance Group, where the merged employer is insured, instead of with the
universal legal successor of the merged defendant company (employer).

Key Words: Labour Law; Employer; Employee; Employer’s Responsibility;
Transfer of Rights and Obligations from Employment Relationship; Occupa-
tional Accident; Occupational Disease; Merger; the Czech Republic.

Abstrakt: PredloZeny prispevok popisuje viac ako 25-ro¢né trvanie nedos-
tatkov sticasnych Ceskych prdvnych predpisov o zodpovednosti zamestnd-
vatela v pripade zranenia spdsobeného zamestnancovi v désledku pracov-
ného trazu alebo choroby z povolania. Vyssie uvedené nedostatky vyplyva-

1 PredloZeny prispevok vznikol vd'aka finan¢nej podpore poskytnutej v rdmci vyskumného
projektu ,Soukromé prdvo a vyzvy dneska”, id. ¢. PROGRES QO03.
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ju z kombindcie zodpovednosti zamestndvatel'a pre pripad Skody spbsobe-
nej zamestnancovi pracovnym trazom ¢i chorobou z povolania a zdkonné-
ho poistenia zamestndvatel'a pre tento pripad. Vrdmci predmetnej témy
analyzujeme nesprdvnu prax niZzsich sudov, ktord vsak vedie (aspori Cias-
tocne) k ndprave nevhodnej a neefektivnej prdvnej tipravy. Konkrétne sa
jednd o pripady prechodu prdv a povinnosti z pracovnoprdvnych vztahov
s univerzdlnym prdvnym ndstupcom, ked’ stidy v obc¢ianskom stidnom ko-
nani vedenom o ndhradu skody spdsobenej byvalym zamestnancom v stvis-
losti s pracovnym trazom ¢i chorobou z povolania zanikajiicim zamestnd-
vatelom rozhodni, Ze v konani bude stid namiesto s univerzdlnym prdvnym
ndstupcom zaniknutej Zalovanej spolo¢nosti (zamestndvatel'a) pokracovat’
s Ceskou poistoviiou, a.s., Ci Poistoviiou Kooperativa, a.s., Vienna Insurance
Group, v ktorej je dany zanikajiici zamestndvatel poisteny.

KTltcové slova: Pracovné prdvo; zamestndvatel; zamestnanec; zodpoved-
nost’ zamestndvatel'a; prechod prdv a povinnosti z pracovnoprdvneho vzta-
hu; pracovny traz; choroba z povolania; fiizia; Ceskd republika.

Uvod

Nielen slovenskych odbornikov by mohlo zaujimat porovnanie situacie,
do ktorej sa Ceské pravo dostalo vd'aka odmietnutiu irazového poistenia.
Z aplikacnej praxe sa zZiada spomenut, Ze nizsie sudy, napodiv vSak zatial
vylu¢ne v Usteckom Kkraji,? stale ¢astej$ie rozhodujt, Ze v pripade pre-
chodu prav a povinnosti z pracovnopravnych vztahov s univerzalnym
pravnym nastupcom sa bude v konani podla ustanovenia § 107 ods. 1
a ods. 3 Obcianskeho sudneho poriadku namiesto zaniknutej Zalovanej
spolo¢nosti pokracovat s Ceskou poistoviiou, a.s., ¢i Poistoviiou Koope-
rativa, a.s., Vienna Insurance Group (d'alej len ,irazova poistoviia“). Svoj
postup pritom opieraji, okrem iného, o ustanovenie § 338 ods. 4 Zakon-
nika prace a ustanovenie § 205d ods. 8 zadkona ¢. 65/1965 Sb. v zneni do
31. decembra 2006 (dalej len ,zdkon ¢. 65/1965 Sb.“). Cielom nasho pri-
spevku je reagovat na uvedeny kreativny pristup nizSich sudov, ktory,
hoci je vo svojej podstate nespravny, casto pomoze poskodenému rych-
lejSie dosiahnut nahradu majetkovej i nemajetkovej ujmy, nez Standard-

N

Pozn.: Z hl'adiska odévodnenia vSak nie je v danych rozhodnutiach uvedena v podstate
ziadna argumentacia, Ziadne nosné myslienky. Z procesného hladiska spor zvycajne
skoncil naslednym zmierom a k preskiimaniu tohto postupu vyssimi sidmi nedoslo.
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ny postup v silade s pravnou dpravou a judikatirou NajvysSieho sidu
Ceskej republiky.3

Nejednd sa pritom len o vztah medzi dvoma ustanoveniami dvoch
Zakonnikov prace, ale predmetny vykladovy problém zachadza, ako to uz
v praxi byvava, priamo ku korenom (¢eského) hybridného kriZzenca pra-
covnopravnej zodpovednosti zamestnavatel'a s verejnopravnym (kvazi
Urazovym) poistenim. Namiesto zamestnavatela je do sporu rychlo pria-
mo vtiahnutd Urazova poistoviia, ¢o méZe mat zasadny vplyv jednak na
efektivitu odskodnenia pracovného urazu ¢i choroby z povolania, a jed-
nak na usporu nakladov u dotknutého zamestnavatel'a. I ked’ doterajsia
judikatira Najvyssieho stidu Ceskej republiky predmetny problém riesi
korektne s pomocou metddy teleologickej redukcie, stoji za to sa tu za-
mysliet nad tym, ¢i pri viac nez 25-ro¢nej necinnosti zdkonodarcu nie je
predsa len mozny iny vyklad existujicej pravnej Upravy.

K prechodu prav apovinnosti z pracovnopravnych vztahov moZze
podl'a ustalenej judikatiry dochadzat iba z dévodov stanovenych zako-
nom,* ato len v pripade naplnenia vsetkych predpokladov stanovenych
zakonom ¢i osobitnym pravnym predpisom. Zmluvnd tprava je vylicena,
ako to v zasade potvrdil aj Najvy$si sud Ceskej republiky v uzneseni sp.
zn. 21 Cdo 2980/2018. Nakol'ko je cielom naSho pojednania sustredit sa
len na podmienky prechodu prav a povinnosti zamestnavatel'a ako skod-
cu vramci institatu zodpovednosti za $Skodu spésobenti zamestnancovi
pracovnym drazom c¢i chorobou z povolania, budeme nasu pozornost ve-
novat len dvom dotknutym instititom pracovného prava (oddiely 2 a 3),
nevyhnutnym procesnym suvislostiam (oddiel 1) avich ramci zmiene-
nym spornym ustanoveniam oboch Zakonnikov préce, t.j. ustanoveniam
§ 338 ods. 2 Zakonnika prace a § 205d ods. 8 zakona ¢. 65/1965 Sb. Obe
sporné ustanovenia podrobime Ciastkovej analyze prostrednictvom kodi-
fikovanych met6d vykladu podl'a ustanovenia § 2 ods. 2 Obcianskeho za-
konnika (oddiel 4 a 5).

3 V stvislosti s delimitaciou porovnaj napriklad Uznesenie Najvyssieho stidu Ceskej republiky
zo diia 7. februdr 2006, sp. zn. 21 Cdo 289/2005, & Ndlez Ustavného stidu Ceskej republiky
2o dria 26. august 2010, sp. zn. III. US 101/05.

4 Bliz$ie pozri Rozsudok NajvysSieho stidu Ceskej republiky zo dria 5. april 2001, sp. zn. 21 Cdo
906,/2000.

94 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2019, Volume VIIL,, Issue 1, Pages 92-107 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

1 Univerzalne procesné nastupnictvo

K zmene v postupe sidov, o ktorej pojednava nas prispevok, doslo opa-
kovane v suvislosti s tou istou prekazkou v konani. Jednalo sa o faziu po-
vodného zamestnavatela, ktorého Zaloval jeho byvaly zamestnanec vo
veci nahrady majetkovej ujmy, podl'a Zakonnika prace vsak stale oznace-
nej ako Skoda spbsobend pracovnym drazom. Povodny (Zalovany) za-
mestnavatel' zanikol bez likvidacie fuziou - zlicenim do nastupnickej
spolo¢nosti, na ktort preslo vSetko obchodné imanie, vratane prav a po-
vinnosti z pracovnopravnych vztahov pévodného zalovaného zamestna-
vatel'a. Nastupnicka spolo¢nost bola teda univerzalnym pravnym na-
stupcom a z uvedeného dévodu doslo taktiez k vymazu povodného za-
mestnavatel'a z obchodného registra.

v

Pokial’ uc¢astnik strati po zacati konania spdsobilost byt ucastnikom
konania skér, nez je konanie pravoplatne ukoncené, siid podl'a ustanove-
nia § 107 Obc¢ianskeho sidneho poriadku z tiradnej povinnosti podl'a po-
vahy veci posudi, ¢i v konani moéze pokracovat.5 Sidom sa v pracovnych
sporoch v konani pred okresnym sidom rozumie senat.6 V sulade s od-
bornou literatirou sa procesné nastupnictvo odvodzuje od nastupnictva
hmotnopravneho.”

PretoZe vrieSenych pripadoch prislo kuniverzalnej sukcesii, teda
k prechodu prav a povinnosti na pravneho nastupcu, pravny nastupca
ocakaval, Ze sud bude aplikovat ustanovenie § 107 ods. 3 Obcianskeho
sudneho poriadku, podla ktorého je procesnym ndstupcom ten, kto po
zaniku pravnickej osoby vstupil do jej prav a povinnosti, popripade ten,
kto po zaniku pravnickej osoby prevzal prava a povinnosti, o ktoré v ko-
nani ide.8 Zaver o tom, Ze univerzalny sukcesor nastupuje do konania ako
jeho ucastnik namiesto jeho predchodcu, vyplyva zo skutocnosti, Zze suk-

2

BliZie pozri napriklad Uznesenie NajvysSieho stidu Ceskej republiky zo dria 26. jiin 2013, sp.
zn. 22 Cdo 1030/2013.

Porovnaj Uznesenie Najvyssieho stidu Ceskej republiky zo diia 7. februdr 2006, sp. zn. 21 Cdo
289/2005, a dalej tieZ Uznesenie Najvyssieho stidu Ceskej republiky zo diia 20. janudr 2004,
sp. zn. 21 Cdo 1704/2003 [uverejnené v Casopise Soudni judikatura pod ¢. 31/2004].
BliZ8ie pozri BURES, J., L. DRAPAL, Z. KRCMAR, et al. Obéansky soudni fdd: Komentdr- I. dil.
7.vyd. Praha: C. H. Beck, 2006, s. 484. ISBN 80-7179-378-7.

Rovnako vyslovne pozri DAVID, L., F. ISTVANEK, N. JAVORKOVA, M. KASIKOVA, P. LAVIC-
KY, et al. Obcansky soudni rdd: Komentdr: I dil. 1.vyd. Praha: Wolters Kluwer, 2009,
s.491. ISBN 978-80-7357-460-4. Z judikatury pozri tiez napriklad Uznesenie Najvyssieho
stidu Ceskej republiky zo diia 18. mdj 2010, sp. zn. 21 Cdo 2381/2009, & priamo k odskod-
fiovaniu pracovnych tirazov porovnaj Uznesenie NajvysSieho stidu Ceskej republiky zo dria
7. februdr 2006, sp. zn. 21 Cdo 289/2005.

o
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cesor spolu s predmetom sukcesie nadobudol vSetky prava (teda aj pro-
cesné prava) svojho pravneho predchodcu.? K tomu vsak nedoslo, preto-
Ze sud s odkazom na d'alej analyzované ustanovenie § 338 ods. 4 Zakon-
nika prace a ustanovenie § 205d ods. 8 zakona ¢. 65/1965 Sb. za pravne-
ho nastupcu zalovaného zaniknutého zamestnavatel'a povazoval priamo
prislusnu drazovu poistoviu.

2 Exkurz do upravy zodpovednosti zamestnavatel'a

Zodpovednost za Skodu spOésobenu zamestnancovi pracovnym urazom ci
chorobou z povolania predstavuje institit objektivnej zodpovednosti za
vysledok - za poskodenie zdravia (Skodu), ktoré zamestnanec utrpel pri
plneni pracovnych uloh alebo v priamej suvislosti s nim. Zamestnavatel
zodpoveda i v pripade, ak S$kodu spdsobila in4 osoba, a taktieZ v pripade,
Ze Skodu nezavinil. Zamestnancovi, ktory utrpel pracovny uraz alebo
u ktorého sa zistila choroba zpovolania, je zamestnavatel' v rozsahu,
v ktorom za $kodu zodpoveda, povinny poskytnut nahradu za stratu na
zarobku, bolest’ a staZenie spoloCenského uplatnenia, icCelne vynaloZené
naklady spojené s liecbou, a pripadne tiez za vecnu Skodu. Ak zamestna-
nec zomrie nasledkom pracovného trazu alebo choroby z povolania, za-
mestnavatel’ je povinny v rozsahu svojej zodpovednosti poskytnit: na-
hradu ucelne vynalozenych nakladov spojenych s jeho liecbou, primera-
nych nakladov spojenych s pohrebom, nakladov na vyzivu pozostalych,
jednorazové odskodnenie pozostalych, a eventualne tieZ nahradu vecnej
skody.

Ak sa vratime ku korerfiom uvedenej pravnej tipravy, potom musime
konstatovat, Ze peilazné zabezpecenie zamestnanca pre pripad poklesu
prijmu z dévodu ujmy na zdravi spésobenej pracovnym turazom ¢i cho-
robou z povolania nie je v Ceskych krajinach rieSené Standardne urazo-
vym poistenim (ako v inych krajinach zapadnej Eurépy), ale je od zaciat-
ku 60. rokov minulého storocia upravené v ramci pracovného prava ako
objektivna zodpovednost zamestnavatela za vysledok - za poskodenie
zdravia, ktoré zamestnanec utrpel za stanovenych podmienok pri vykone
prace.l® Predmetna pravna tUprava bola podla sovietskeho vzoru zavede-

9 Porovnaj Rozsudok Najvyssieho stidu Ceskej republiky zo dria 12. september 2000, sp. zn. 21
Cdo 2714/99; a Vyber Najvyssieho stidu Ceskej republiky 571/2000.

10 Pozn.: Zdkon ¢. 266/2006 Sb. o tirazovom poisteni vo vacSine svojich ustanoveni ucinnost
nenadobudol (porovnaj ustanovenie § 99 citovaného zdkona) a podl'a rozhodnutia ¢eskej
vlady sa tak nestane ani v budticnosti. Pozri napriklad vyjadrenie ministra zdravotnictva
Ceskej republiky v dokumente Viddni ndvrh zdkona o zruseni zdkona & 266/2006 Sb.,
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na prakticky od pociatkov 60. rokov minulého storocia a nezmenila sa ani
s ucinnostou (nového) Zakonnika prace od 1.januara 2007. V sticasnej
dobe pritom uZ nezodpoveda zdsadnym zmendm v spolo¢nosti a narod-
nom hospodarstve, ktoré odvtedy nastali.!! Stcinnostou od 1.januara
1993 sa sice zaviedlo zakonné poistenie zamestnavatel'a za Skodu vznik-
nutd zamestnancovi pracovnym urazom alebo chorobou z povolania, no
toto (vtedy deklarované) docCasné opatrenie problém len zmiernilo, nie
vSak vyriesilo.

3 Prechod prav a povinnosti z pracovnopravnych vztahov

Ciel'om upravy prechodu prav a povinnosti z pracovnopravnych vztahov
v Zakonniku prace je predovSetkym ochrana zamestnancov v dnes$nej
dobe rapidnych Strukturalnych zmien. Zjednodusene povedané, ochrana
zamestnancov spociva:

4+ vuskutoéneni (automatického) prechodu prav apovinnosti z pra-
covnopravnych vztahov z prevadzajiceho na nadobudatel’a;

+ vzakaze skonlenia pracovného pomeru z dovodov spocivajicich
v priprave na Strukturdlnu zmenu/prechod avo vlastnom uskutoc-
neni $trukturalnej zmeny/prechodu; a

4+ vrozsirenej informacdnej a prerokiivacej povinnosti zamestnavatela.

Predmetna pravna uprava je v Zakonniku prace obsiahnuta v usta-
noveniach § 338 a nasledujucich; v konkrétnom pripade vSak méze byt
modifikovana osobitnou dpravou obsiahnutou v prislu§nych osobitnych
vSeobecne zavaznych pravnych predpisoch.

o trazovém pojisténi zaméstnanci, a nékterych dalsich zdkonii a o zméné zdkona ¢. 262/
2006 Sb., zdkonik prdce, ve znéni pozdéjsich predpist, a nékterych dalSich zdkonii [¢. 689]
[online]. 2012 [cit. 2012-11-06]. Dostupné na: http://www.psp.cz/eknih/2010ps/sten
prot/040schuz/s040304.htm. Ohl'adom akcii na pode Parlamentu Ceskej republiky pozri
napriklad dokument Snémovna schvdlila zruseni zakona o irazovém pojisténi. In: Parla-
mentniListy.cz [online]. 2012-09-21 [cit. 2012-11-07]. Dostupné na: http://www.parla-
mentnilisty.cz/arena/monitor/Snemovna-schvalila-zruseni-zakona-o-urazovem-pojiste-
ni-247181 a dokument Klaus souhlasil s odlozenim zakona o tirazovém pojisténi zamést-
nanct. In: oPojisténi.cz [online]. 2012-12-13 [cit. 2018-12-21]. Dostupné na: http://www.
opojisteni.cz/ekonomika/vyvoj-trhu/klaus-souhlasil-s-odlozenim-zakona-o-urazovem-
pojisteni-zamestnancu/.

11 Porovnaj BELINA, M., L. DRAPAL, et al. Zdkonik prdce: Komentdr. 1. vyd. Praha: C. H. Beck,
2012,s.1377.1SBN 978-80-7179-251-2.
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3.1 Prechod pracovnoprdvnych vzt ahov, ktoré do dria prevodu zanikli

Ustanovenie § 338 ods. 4 Zakonnika prace uvadza: ,Prava a povinnosti
doterajsieho zamestnavatel'a voc¢i zamestnancom, ktorych pracovnoprav-
ne vztahy do dna prevodu zanikli, zostavaju nedotknuté, pokial osobitny
pravny predpis neustanovuje inak.“ V poznamke pod c¢iarou sa odkazuje
na zakon ¢. 182/2006 Sb. o ipadku a spdsoboch jeho rieSenia (insolven-
¢ny zakon) v zneni neskorsich predpisov. Ustanovenie § 338 ods. 4 Za-
konnika prace bolo sice dotknuté novelizaciou, no jednalo sa v3ak len
o vypustenie poznamky pod ciarou ajej nasledné doplnenie v podobe
odkazu na insolven¢ny zakon.

Predmetna Uprava sa zvycajne vyklada tak, Ze pracovnopravne vzta-
hy, ktoré do diia prechodu zanikli, zostavaji prechodom nedotknuté, t.j.
subjektom prav a povinnosti pripadne vyplyvajicich ztychto vztahov
zostava povodny zamestnavatel. Ten je tieZ pasivne legitimovany pre
pripadnu Zalobu o nahradu $kody zo strany byvalého zamestnanca, res-
pektive je povinny v uz zacatom spore pokracovat. Vich pripade preto
nedochadza k prechodu;!? na nich sa prechod nevztahuje.!3 Uvedeny na-
zor potvrdil aj Krajsky stid v Plzni rozsudkom zo diia 24. maj 2012, sp. zn.
13 Co 257/2011-137, ktory neskér Najvyssi sud Ceskej republiky uznal
z hl'adiska uplatneného dovolacieho dévodu za spravny.'# Za vynimku
z ustanovenia § 338 ods. 4 Zakonnika prace sa povaZuju zamestnanci,
ktori vedd ku ditu prechodu so zamestnavatel'om spor o platnost rozvia-
zania pracovného pomeru.!s Najvy$si sud Ceskej republiky judikoval, Ze
na preberajuceho zamestnavatela (nadobudatela) prechadzaju prava
a povinnosti z pracovnopravnych vztahov aj k tym zamestnancom, u kto-
rych bol pred dcéinnostou prechodu pracovny pomer rozviazany, avsak

12 Pozri rovnako HURKA, P., |. MORAVEK, Z. SCHMIED, L. TRYLC, K. ELIAS a P. BEZOUSKA.
Zdkonik prdce a souvisejici ustanoveni obcanského zdkoniku: S podrobnym komentdrem
k1. 1. 2014. 3. aktualiz. a rozsif. vyd. Olomouc: ANAG, 2014, s. 668. ISBN 978-80-7263-
857-4.

13 Bliz$ie pozri VYSOKAJOVA, M., B. KAHLE, N. RANDLOVA, P. HURKA a ]. DOLEZILEK. Zdko-
nik prdce: Komentdr. 4. vyd. Praha: Wolters Kluwer, 2013, s. 602. ISBN 978-80-7478-015-
8.

14 Porovnaj Rozsudok Najvyssieho stidu Ceskej republiky zo dria 4. november 2013, sp. zn. 21
Cdo 2911/2012.

15 Blizsie pozri STRANSKY, J. et al. Zdkonik prdce: Nové tipiné znéni s podrobnym praktickym
vykladem pro Sirokou verejnost. 1.vyd. Praha: Sondy, 2012, s. 523. Paragrafy do kapsy.
ISBN 978-80-86846-45-3.
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platnost’ rozviazania pracovného pomeru sa stala predmetom sporu, kto-
ry nebol v dobe ucinnosti prechodu pravoplatne rozhodnuty.16

Niektori autori hl'adajd zmysel ustanovenia § 338 ods. 4 Zakonnika
prace vtom, Ze sa jedna o intertemporalne ustanovenie, ktorym sa ma
zaistit, Ze sa uvedené vztahy budu riadit pravnym rezimom platnym
a uc¢innym v dobe ich zaniku.1?

3.2 Ustanovenie § 205d ods. 8 zdkona ¢. 65/1965 Sbh.

V sulade s ustanovenim § 365 ods.1 Zakonnika prace sa od 1.januara
2006 do dila nadobudnutia uc€innosti pravnej upravy urazového poiste-
nia zamestnancov (k ¢omu v plnom rozsahu stale nedoslo a uz ani nedo-
jde) riadi zodpovednost zamestnavatel'a za Skodu vzniknutd pri pracov-
nych urazoch a chorobach z povolania, mimo iného, ustanovenim § 205d
zakona ¢. 65/1965 Sb. Zakonnik prace v zneni zakona ¢.231/1992 Sb,,
zakona €. 74/1994 Sb. a zakona ¢. 220/2000 Sb. a vyhlaskou ¢. 125/1993
Sb., ktorou sa ustanovujui podmienky a sadzby zakonného poistenia zod-
povednosti zamestnavatela za Skodu pri pracovnom uraze alebo chorobe
z povolania, v zneni vyhlasky ¢. 43/1995 Sb., vyhlasky ¢. 98/1996 Sb., vy-
hlasky ¢. 74/2000 Sb. a vyhlasky ¢. 487/2001 Sb.

VysSie uvedené ustanovenie §205d ods.8 zakona ¢. 65/1965 Sb.
uvadza, Ze pokial pri zaniku zamestnavatel'a neprejdd prava a povinnosti
z pracovnopravneho vztahu na iného zamestnavatela, ma poSkodeny
(pozostaly) pravo priamo voci poistovni, aby mu Skodu nahradila v rov-
nakom rozsahu, v akom by mu ju bol povinny nahradit saim poisteny za-
mestnavatel. Dikcia predmetného ustanovenia bola formulacne aktuali-
zovana zakonom ¢.74/1994 Sb.; vecné zmeny vsak nenastali. Odborna
literatiira ustanovenie § 365 Zakonnika prace povazuje za kogentné. Ma
sa vSak jednat o obycajné legislativno-technické prenesenie starej tpra-
vy.18

16 Bliz$ie pozri Uznesenie Najvyssieho stidu Ceskej republiky zo dria 6. september 2007, sp. zn.
21 Cdo 1567/2006.

17 Bliz$ie pozri KOTTNAUER, A, R. GOGOVA, K. GRITZEROVA, ]. HOCHMAN a H. ULEHLOVA.
Zdkonik prdce: Komentdr s judikaturou. 1.vyd. Praha: Leges, 2012, s. 941. ISBN 978-80-
87576-08-3.

18 Blizsie pozri KOTTNAUER, A, R. GOGOVA, K. GRITZEROVA, ]. HOCHMAN a H. ULEHLOVA.
Zdkonik prdce: Komentdr s judikaturou. 1.vyd. Praha: Leges, 2012, s. 844. ISBN 978-80-
87576-08-3; STRANSKY, J. et al. Zdkonik prdce: Nové tipIné znéni s podrobnym praktickym
vykladem pro Sirokou verejnost. 1.vyd. Praha: Sondy, 2012, s. 548. Paragrafy do kapsy.
ISBN 978-80-86846-45-3; alebo HURKA, P., ]. MORAVEK, Z. SCHMIED, L. TRYLC, K. ELIAS
a P. BEZOUSKA. Zdkonik prdce a souvisejici ustanoveni obéanského zdkoniku: S podrobnym
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4 Subjektivno-historicky, systematicky a jazykovy vyklad

Predmetnd veta o nedotknutel'nosti prevodom bola obsiahnuta uz od za-
Ciatku v prvom ceskoslovenskom Zakonniku prace v ustanoveni § 250
ods. 2. Dévodova sprava k zakonu ¢. 65/1965 Sb. vsak blizsie dovody ta-
kejto upravy neobsahovala.l® Na druhu stranu sa ziada poukazat na sku-
to¢nost, Ze zakon ¢.231/1992 Sb.,20 ktorym sa do zakona ¢.65/1965 Sb.
sporné ustanovenie § 205d ods. 8 vloZilo, nadvazoval na istu tradiciu ob-
siahnutt v ustanoveni § 360 ods. 2 Hospodarskeho zakonnika. Z pred-
metného ustanovenia vyplyvalo, Ze z poistenia zodpovednosti za Skodu
prislichalo organizacii pravo, aby v pripade poistnej udalosti poistoviia
za nu uhradila $kodu. Poisteny vSak pravo na plnenie voci poist'ovni pria-
mo nemal.

V suvislosti s rekodifikaciou ¢eského pracovného prava sa navrhova-
lo prevzatie Upravy prechodu prav a povinnosti z pracovnopravnych
vztahov, konkrétne ustanovenia § 249 ods.3 zakona ¢.65/1965 Sb.
v zneni do 31. decembra 2006. To aj nastalo, pricom vlastna dikcia pre-
sunuta pri rekodifikacii do ustanovenia § 338 ods. 4 Zakonnika prace sa
nezmenila, a to ani oproti pévodne navrhovanému zneniu vytlacku Pos-
laneckej snemovne ¢. 1153/0 z roku 2005.21

K d'alSej zmene doSlo s dcéinnostou od 1.januara 2001, ked bola
predmetnd veta presunuta zakonom ¢.155/2000 Sb. do ustanovenia
§ 249 ods. 3 zakona ¢. 65/1965 Sb. Ustanovenie § 250 zakona ¢. 65/1965
Sb. upravovalo od pociatku svojej existencie désledky prevodu casti or-
ganizacie (zamestnavatel'a) k inej organizacii (inému zamestnavatel'ovi),
zatial' ¢o ustanovenie § 249 regulovalo dosledky zaniku organizacie (za-
mestnavatel'a). Zmena vykonana zdkonom ¢. 155/2000 Sb. zmenila celé
ustanovenie § 249, ked’ mu zverila obsah dnesného ustanovenia § 328
Zakonnika prace. Dévodova sprava k zmenovym bodom 105 a 106, zial,
tuto zasadnu zmenu nijako neoddvodnila, iba sa vo vSeobecnej Casti B
dovodovej spravy konstatovalo, Ze ciel'om je harmonizacia so smernicou

komentdrem k1. 1. 2014. 3. aktualiz. a rozsit. vyd. Olomouc: ANAG, 2014, s. 736. ISBN
978-80-7263-857-4.

19 Bliz8ie pozri Zdkonik prdce a predpisy souvisici. 1.vyd. Praha: Prace, 1965, s. 437 anasl.
ISBN neuvedené.

20 Pozn.: Zakon, ktorym sa meni a dopliia Zakonnik prace a zakon o zamestnanosti.

21 Porovnaj Vlddni ndvrh zdkoniku prdce [¢. 1153] [online]. 2005 [cit. 2019-03-01]. Dostup-
né na: http: //www.psp.cz/sqw/text/text2.sqw?idd=14891.
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¢.77/187/EEC, ateda zachovanie prav zamestnancov.?2 Ani odborna
komentarova literatira Specificky ustanoveniu § 249 ods. 3 zadkona ¢. 65/
1965 Sb. nevenovala pozornost.23 Avsak prave v suvislosti s ustanovenim
§ 205d sa v odbornej literatire zdoraznovalo, Ze k prechodu na poistov-
nu podla ustanovenia § 205d ods. 8 zakona ¢.65/1965 Sb. dojde len
v pripade, ked’ pri zaniku zamestnavatel'a neprejdi prava a povinnosti
z pracovnopravneho vztahu na iného zamestnavatel'a.24

Podl'a ustanovenia prvej Casti vety § 2 ods. 2 Obc¢ianskeho zakonnika
nie je mozné zakonnému ustanoveniu prisudzovat iny vyznam, nez aky
plynie z vlastného zmyslu slov vich vzajomnej suvislosti. Ustanovenie
§ 205d ods. 8 zakona €. 65/1965 Sb. nabada v prvom rade k vykladu, ze
pokial’ prava a povinnosti neprejdu na iného zamestnavatel'a, ma posko-
deny (pozostaly) pravo priamo voci poistovni, aby mu Skodu nahradila
v rovnakom rozsahu, v akom by mu ju bol povinny nahradit sdm poiste-
ny zamestnavatel. Ustanovenie § 205d ods. 8 zakona ¢. 65/1965 Sb. sa
zda byt na prvy pohl'ad ako ustanovenie dopliujtce § 338 ods. 4 Zakon-
nika prace, kde sa uvadza, Ze prava a povinnosti doterajSieho zamestna-
vatel'a voCi zamestnancom, ktorych pracovnopravne vztahy do dna pre-
vodu zanikli, zostavaju nedotknuté. Vysledna norma spajajtica obe usta-
novenia méze vyzerat tak, Ze pracovnopravne vztahy zaniknuté do dila
prevodu neprechddzaju na univerzalneho pravneho nastupcu, ale posko-
deny (pozostaly) ma pravo priamo voci Urazovej poistovni.

Takto jednoduché to vSak predsa len nie je ani z pohl'adu (iba) jazy-
kového vykladu. Predovsetkym je mozné proti takémuto vykladu namie-
tat, Ze ustanovenie § 205d ods. 8 zdkona ¢.65/1965 Sb. pracuje s poj-
mom ,zanik zamestnavatela“. Zakon ¢.65/1965 Sb. v ustanoveni § 249
a nasledujucich ustanoveniach upravujtcich prechod prav a povinnosti
z pracovnopravnych vztahov pouZiva termin ,zrusenie zamestnavatela“.
Pokial nastane zrusSenie zamestnavatela, potom je napriklad podl'a usta-
novenia § 251 ods. 2 zadkona ¢. 65/1965 Sb. organ, ktory zamestnavatel'a
rusi, povinny urcit, ktory zamestnavatel' je povinny uspokojit naroky

22 Porovnaj dovodovii spravu, vytlatok & 484/0, Poslanecka snemoviia Parlamentu Ceskej
republiky, 2000.

23 Bliz$ie pozri SOUCKOVA, M. et al. Zdkonik prdce: Komentdr. 4. vyd. Praha: C. H. Beck, 2004,
s. 654 a nasl. ISBN 80-7179-868-1.

24 Pozri rovnako SOUCKOVA, M. et al. Zdkonik prdce: Komentdr. 4.vyd. Praha: C. H. Beck,
2004, s.590. ISBN 80-7179-868-1. Dalej pozri MIKYSKA, M. Odskodriovdni pracovnich
trazii a nemoci z povoldni: Podle prdvniho stavu k 15.2. 2005. 3. aktualiz. a rozsir. vyd.
Olomouc: ANAG, 2005, s. 147 a nasl. ISBN 80-7263-273-6.
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zamestnancov zruSeného zamestnavatel'a, popripade uplatiiovat' jeho na-
roky. Dalej sa Ziada pripomentit, Ze zakon ¢ 65/1965 Sb. obsahoval aj
sudobd obdobu ustanovenia § 338 ods. 4 Zakonnika prace. Jednalo sa
o Upravu naposledy obsiahnutd v ustanoveni § 249 ods. 3 zakona ¢. 65/
1965 Sb. Podl'a predmetnej upravy platilo, Ze prava a povinnosti doteraj-
Sieho zamestnavatel'a voci zamestnancom, ktorych pracovnopravne vzta-
hy do dila prevodu zanikli, zostavaju nedotknuté, pokial’ osobitny pravny
predpis neustanovuje inak. NieCo odliSné mal teda ustanovit osobitny
pravny predpis, nie vSak zakon ¢. 65/1965 Sb., ¢i snad’ dokonca priamo
ustanovenie § 205d zakona ¢. 65/1965 Sb. Danym osobitnym predpisom
sa, pochopitel'ne, vtej dobe nemyslel ani druhy cesky Zakonnik prace,
ktory bol schvaleny 21. aprila 2006. Historickym dévodom pre zmienent
Upravu bola obava z prechodu povinnosti nahrady skody sposobenej za-
mestnancovi pracovnym drazom ¢i chorobou z povolania na $tat.25

5 Zmysel upravy

Pre zodpovedanie predmetného problému sa ukazal byt nad¢asovym po-
znatok Najvys$$ieho stidu Ceskej republiky, ku ktorému dospel prave v sii-
vislosti so zakonom ¢.231/1992 Sb.,26 ktorym sa do zdkona ¢. 65/1965
Sb. vlozilo sporné ustanovenie § 205d ods. 8. Najvyssi sud Ceskej repub-
liky konstatoval: ,,... pri skiimani dosahu sa nedd spolahniit len na Stan-
dardné interpretacné metédy (na vyklad jazykovy, logicky a systematicky),
ktoré v tomto pripade nevedil ku spolahlivému vysledku, ale je potrebné
stanovit’ ich podla ucelu, ktory bol sledovany tymto ustanovenim, teda na
vyklad podl'a zmyslu, respektive ticelu zdkona (e ratione legis). %"

Zakonodarca nepochybne zdkonom ¢.231/1992 Sb. sledoval ciel
upravit, kto uspokoji ,ndroky pracovnikov organizdcie pri jej zdniku*“, a to
v situdcii, ked’ ,organizdcia zanikne bez prdvneho ndstupcu”?28 Bez osobit-
nej upravy by tu totiZ podl'a bezného vykladu nebol po zaniku zodpoved-

25 Bliz8ie pozri zakon ¢. 231/1992 Sb., a dalej dévodovi spravu, vytlacok ¢. 1402, Federalne
zhromaZzdenie Ceskej a Slovenskej federativnej republiky, 1992, osobitna ¢ast, komentar
k § 205d.

26 Pozn.: Zakon, ktorym sa meni a dopliia Zakonnik prace a zakon o zamestnanosti.

27 Bliz$ie pozri Rozsudok Najvyssieho stidu Ceskej republiky zo dria 23. september 2010, sp. zn.
32 Cdo 2637/2009.

28 Blizsie pozri dovodovi spravu, vytlatok ¢ 1402, Federdlne zhromazdenie Ceskej a Slo-
venskej federativnej republiky, 1992, osobitna ¢ast, komentar k § 205d. Dalej pozri na-
priklad SOUCKOVA, M. Vyklad k zakonu & 231/1992 Sb., kterym se mén{ a dopliiuje za-
kon o zaméstnanosti a zdkonik prace. Prdce a mzda. 1992, ro¢. 40, ¢. 8-9, s. 12. ISSN 0032-
6208.
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ného subjektu bez pravneho nastupcu uz nikto, vo¢i komu by posSkodeny
zamestnanec ¢i pozostali mohli uplatnit’ svoj ndrok na nihradu $kody,
a taky zaver by bol uznany nepochybne za netstavny. Zhodny nazor po-
tvrdila aj judikatira Najvyss$ieho stidu Ceskej republiky. Spomentt mo-
Zeme napriklad rozsudok zo dia 23.september 2010, sp. zn. 32 Cdo
2637/2009, kde Najvyssi std Ceskej republiky vyhodnotil ti¢el ustanove-
nia § 205d zakona & 65/1965 Sb. i vyhlagky ministerstva financii Ceskej
republiky ¢. 125/1993 Sb., ktorou sa ustanovuji podmienky a sadzby za-
konného poistenia zodpovednosti zamestnavatel'a za Skodu pri pracov-
nom uraze alebo chorobe z povolania v zneni neskorsich predpisov, tak,
Ze ,mieria na pripady, ked’ zamestndvatel’ zanikol bez prdvneho ndstup-
cu“?®

Pokial' ide o ustanovenie § 338 Zakonnika prace, potom je nutné da-
né ustanovenie posudzovat so zretelom na smernicu ¢ 2001/23/ES.
Ustanovenie § 338 ods. 4 Zadkonnika prace vsak riesi lokdlne ¢eské prob-
1émy, ktorych sa uvedena smernica netyka.

Zaver

Zakladnym problémom platnej ipravy zodpovednosti zamestnavatel'a za
Skodu spdsobent zamestnancovi pracovnym urazom ¢i chorobou z povo-
lania je priame zapojenie zamestnavatela do procesu oznamovania, res-
pektive uplatiiovania naroku na nahradu skody. Zamestnanec je totiz po-
vinny o ndhradu Skody poZiadat uzamestnavatela alebo prostrednic-
tvom zamestnavatela. Je pochopitelné, Ze zamestnavatel, u ktorého
k pracovnému trazu doslo, je povinny objasnit priciny a okolnosti vzniku
predmetného uUrazu (ustanovenie § 105 ods.1 Zakonnika prace); za-
mestnavatel ma byt vsak stucasne podla ¢eskej pravnej upravy tiez tym,
kto by mal byt poskodenému zamestnancovi napomocny pri uplatiiovani
nahrady Skody voci jemu samému. Zamestnanec, ale Casto ani zamestna-
vatel' pritom nerozliSuju medzi tym, komu je nutné Skodovu udalost na-
hlasit, a tym, kto potencialny narok na nahradu Skody uhradi (zamestna-
vatelia su, s vynimkou $tatu, pre tieto tcely zo zdkona povinne poisteni).
NavySe, oneskorené oznamenie pracovného urazu prislusnym institi-

29 Pozri d'alej Uznesenie Najvyssieho stidu Ceskej republiky zo diia 20. janudr 2004, sp. zn. 21
Cdo 1704/2003 [uverejnené v Casopise Soudni judikatura pod ¢. 31/2004]. Neexistenciu
pravneho nastupcu vyzdvihuje Najvy$si sid Ceskej republiky aj v Rozsudku NajvysSieho
stidu Ceskej republiky zo dria 11. februdr 2010, sp. zn. 21 Cdo 1924/2008.
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cidm30 ¢&i zistenia porusenia bezpecnostnych predpisov3! ma nutne za na-
sledok sankciu pre zamestnavatel'a. Preto sa nemozZno cudovat, Ze za-
mestnavatelia obycajne nebyvaju priliS dstretovi a zZiadosti poSkodenych
zamestnancov aktivne velmi nepodporuju.

Napodiv, z pohl'adu zamestnavatel'ov je aktivisticka ¢innost nizsich
sudov vitana. Pomaha totiZ ,nahlodavat” hybridny systém odSkodnenia
zamestnancov, ktory pévodne vznikol ako do¢asné opatrenie na obdobie
jedného roka. V okamihu, ked stid za¢ne priamo jednat s irazovou pois-
toviiou, hoci v rozpore s hmotnym pravom i prdvom procesnym, je dra-
zova poistoviia nesporne viacej zaangazovana na rychlejSom a menej na-
kladnom vyrieSeni sporu.

Teraz sa tak este viac ako kedykol'vek predtym pontika konstatova-
nie, Ze uvedené, v medzindrodnom meradle ojedinelé spojenie inStitatov
verejného socidlneho poistenia a pracovnopravnej zodpovednosti za-
mestnavatel'a prezilo z mnohych dévodov. Socialisticka koncepcia, ktora
prenasa zodpovednost za zmiernenie nasledkov ¢iastocnej ¢i iplnej stra-
ty pracovnej sposobilosti zamestnanca na zamestnavatela, nema dnes
skutocne svoje opodstatnenie a institit zakonného poistenia zavedeny
v roku 1993 koncep¢né nedostatky zmierniuje len vel'mi nedostatocne.

Urcitou cestou rieSenia moéZu byt dojednania, kedy zamestnavatel
vopred pocita so skutocnostou, Ze iny subjekt prevezme jeho povinnosti
z dévodu fuzie. Pokial sa jedna o dojednanie, ktoré odporuje ustanoveniu
§ 338 ods. 4 Zakonnika prace, potom podl'a okolnosti pripadu pdjde o re-
lativnu neplatnost’ ¢i absolitnu neplatnost. V pripade relativnej neplat-
nosti mézu zmluvné strany predmetnej dohody neplatnost neuplatnit’.32

30 Porovnaj ustanovenie § 4 ¢eského nariadenia vlady ¢.201/2010 Sb. o spdsobe evidencie
drazov, hldsenia a zasielania zdznamu o draze.

31 Pozri napriklad pravo poistovne na regres vo¢i zamestnavatel'ovi podl'a ustanovenia § 10
ods. 1 pism. b) vyhlasky ¢. 125/1993 Sb., ktorou sa ustanovujii podmienky a sadzby za-
konného poistenia zodpovednosti zamestnavatel'a za Skodu pri pracovnom traze alebo
chorobe z povolania. Dal$ou sankciou je prirazka k poistnému zo strany prislunej zdra-
votnej poistovne (ustanovenie § 45 zakona ¢. 48/1997 Sb. v platnom zneni) ¢i Okresnej
spravy sociadlneho zabezpecenia, respektive Prazskej spravy socidlneho zabezpecenia
alebo Mestskej spravy socidlneho zabezpecenia Brno (podla ustanovenia § 21 zdkona
¢.592/1992 Sb. v platnom znenf). V neposlednom rade sa jednd o sankciu za spravne de-
likty v oblastiach bezpecnosti prace (ustanovenie § 30 zakona o inSpekcii prace), bezpec-
nosti technickych zariadeni so zvySenou mierou ohrozenia Zivota a zdravia (ustanovenie
§ 32 zékona o inSpekcii prace) ¢i na useku vyhradenych technickych zariadeni (ustanove-
nie § 33 zakona o in$pekcii prace).

32 Porovnaj Uznesenie Najvyssieho sidu Ceskej republiky zo dria 9. oktéber 2018, sp. zn. 21
Cdo 2980/2018.
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Lost in Translation?
Rethinking the Oil and Gas Industry Formula
under the Common Consolidated Corporate
Tax Base Directive Proposal

Shu-Chien Jennifer Chen

Abstract: The oil and gas industry is an important industry for several Eu-
ropean countries. Due to the uniqueness of the industry, there have been
special corporate taxation rules for the oil and gas industry where jurisdic-
tion adopts formulary apportionment rules for levying cross-border corpo-
rate taxation. Alaska of the United States of America is a typical jurisdic-
tion where a special formula for the oil and gas industry is provided and
the Common Consolidated Corporate Tax Base Directive Proposal under
the European Union law has also a special formula for the oil and gas in-
dustry, due to the influence from the United States of America formulary
apportionment experiences. Based on the comparison between the Com-
mon Consolidated Corporate Tax Base and Alaska experiences, this paper
shows that the Common Consolidated Corporate Tax Base’s oil and gas in-
dustry formula has two theoretical flaws. The paper suggests that the fun-
damental rationale for the oil and gas industry should reaffirm the im-
portance of the resource origin and a special asset factor is necessary for
the oil and gas industry for improving the current Common Consolidated
Corporate Tax Base Directive Proposal. The current Common Consolidated
Corporate Tax Base Directive Proposal has made an effort to take into ac-
count the interests of the natural resource origin countries, but it used
a wrong policy tool. The original aim of the oil and gas industry formula is
not achieved and new tax planning loopholes are created. The Common
Consolidated Corporate Tax Base’s oil and gas industry formula is also
a typical example that illustrates the risk of the “lost in translation” in
comparative law research and legal transplantation.

Key Words: European Union Law; Oil and Gas Industry; Formulary Appor-
tionment; Common Consolidated Corporate Tax Base; Alaska; the European
Union.
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Introduction

The Common Consolidated Corporate Tax Base Directive Proposal! is an
ambitious European Union tax reform attempt proposed by the European
Commission. After adopting the Common Consolidated Corporate Tax
Base, multinational enterprise taxpayers in the European Union will be
subject to harmonized corporate group taxation and pre-decided sharing
formula at the European Union law level and enjoy the benefits of a one-
stop shop administration mechanism for filing their tax returns. The
sharing formula of the Common Consolidated Corporate Tax Base Di-
rective Proposal will replace the current bilateral tax treaties between
the European Union Member States and set aside current national trans-
fer pricing rules applicable to corporate group members.

The standard sharing formula under the Common Consolidated Cor-
porate Tax Base Directive Proposal consists of three factors: the asset
factor, the labour factor and the sales factor. These three factors are
equally weighted, to represent the multinational enterprise taxpayers’
activities from the supply side (the asset factor and the labour factor) and
the demand side (the sales factor). The standard three-factor formula is
based on the basic model of manufacturing industry.2 The Common Con-
solidated Corporate Tax Base takes into account the unique feature of the
oil and gas industry and provides a special sharing formula to allocate the
consolidated tax base to the group members of the oil and gas industry.
The oil and gas industry formula under the Common Consolidated Cor-
porate Tax Base still maintains the standard three-factor formula design,
but provides a special rule for the sales factor: the Common Consolidated
Corporate Tax Base’s oil and gas industry formula will attribute sales to
the “origin”, instead of “destination”.3 The original aim of this oil and gas
industry formula is to protect the Member States in which oil and gas
production and extraction take place.

-

See Proposal for a Council Directive on a Common Consolidated Corporate Tax Base
(CCCTB) [2016-10-25]. COM (2016) 683 final, hereafter 2016 Common Consolidated Cor-
porate Tax Base Directive.

See WEINER, ]. M. Taxation Papers: Formulary Apportionment and Group Taxation in the
European Union: Insights from the United States and Canada [online]. 15t ed. Luxembourg:
Office for Official Publications of the European Communities, 2005. 66 p. [cit. 2018-12-
14]. Working Paper, no. 8/2005. ISBN 92-894-6090-3. Available at: https://ec.europa.eu/
taxation_customs/sites/taxation/files/resources/documents/taxation/gen_info/econo-
mic_analysis/tax_papers/2004_2073_en_web_final_version.pdf.

See ibid., Article 42 of the 2016 Common Consolidated Corporate Tax Base Directive Pro-
posal. Infra, Section 2.2.
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To evaluate whether the Common Consolidated Corporate Tax Base
Directive’s oil and gas industry formula has achieved its policy goal, we
will also look into other formulas for the oil and gas industry. We choose
Alaska’s tax rules as the comparison target. From a comparative view, the
Common Consolidated Corporate Tax Base will be analysed and checked
to indicate several undesirable and illogical mistakes. The ultimate pur-
pose of this comparison is to improve the current Common Consolidated
Corporate Tax Base Proposal and to seek a proper formula that corre-
sponds to the business feature of the oil and gas industry and the Euro-
pean Commission’s original intent.

The structure of this paper is arranged as follows. Section 1 will first
summarize the core concept and some academic discussions on taxation
for the oil and gas industry. Section 2 will introduce the rationale of the
Common Consolidated Corporate Tax Base Directive Proposal and the
specific provision for the oil and gas industry in detail. Section 3 will in-
troduce and discuss Alaska’s legislation of state taxation for the oil and
gas industry. In the Section 3, the different results of application of the
Common Consolidated Corporate Tax Base formula and the Alaska for-
mula will be presented, to illustrate the unreasonableness of the oil and
gas formula designed by the Common Consolidated Corporate Tax Base
Directive Proposal. In the Section 4, we will discuss illogical mistakes
arising from the Common Consolidated Corporate Tax Base Directive and
propose our suggestions to corrections. In the final section we will offer
all the most relevant relating conclusions.

1 Levying corporate taxation on cross-border activities via formula
apportionment: the case of extractive industry

Formulary apportionment has been practiced for levying corporate tax
or business tax at sub-national level, such as in the United States of Amer-
ica, Canada, Germany and Switzerland.* The main idea of the formulary
apportionment is that multinational enterprise taxpayers conduct cross-
border activities and thus it would be fair to adopt a formula which con-

-~

See MAYER, St. Formulary Apportionment for the Internal Market. 1sted. Amsterdam:
IBFD, 2009. 336 p. ISBN 978-90-8722-048-8; and WEINER, ]J. M. Taxation Papers: Formu-
lary Apportionment and Group Taxation in the European Union: Insights from the United
States and Canada [online]. 1sted. Luxembourg: Office for Official Publications of the Eu-
ropean Communities, 2005. 66 p. [cit. 2018-12-14]. Working Paper, no. 8/2005. ISBN 92-
894-6090-3. Available at: https://ec.europa.eu/taxation_customs/sites/taxation/files/re-
sources/documents/taxation/gen_info/economic_analysis/tax_papers/2004_2073_en_
web_final_version.pdf.
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sists of different factors from the whole production-consumption chain,
because such formula can represent interest of different jurisdiction.
Levying corporate tax upon multinational enterprise taxpayers’ cross-
border activities via formulary apportionment approach has been dis-
cussed widely as an alternative to the current traditional international
taxation system which relies on bilateral tax treaties to divide taxing
powers of states. The most famous formula is the three-factor formula
developed in the Massachusetts State in the United States of America
which consists of the payroll, the asset and the sales factors.> The three-
factor formula is a formula based on the model of manufacturing and
merchandising industry,® reflecting the different stages of asupply
chain - from production to customers’ market. As to non-manufacturing
industries, the standard formula might be inappropriate or unfair. Alas-
ka, as a state where the oil and gas industry is important for its economy,
provides a special oil and gas industry formula, alongside with the stand-
ard formula for levying corporate taxation from the non-oil and gas in-
dustry taxpayers.

Currently, there are only few theoretical discussions’ on applying
formulary apportionment to the oil and gas industry, though it is widely
accepted that the extractive industry has a unique feature for its econom-
ic activities. So, the typical three-factor Massachusetts formula does not
reflect the uniqueness of the extractive industry. Generally speaking, the
underlying rationale of adopting a special industry formula is that the
economic reality and the business model of that specific industry are dif-
ferent from the manufacturing and merchandising industry on which the
standard three-factor formula is based on. It is indeed the case of the oil
and gas industry. There is a distinctive feature of the oil and gas industry:
its profits heavily rely on the natural resource itself. Therefore, the
standard formula cannot reflect the contribution from the oil reserves

2

See WEINER, ]. M. Taxation Papers: Formulary Apportionment and Group Taxation in the
European Union: Insights from the United States and Canada [online]. 15t ed. Luxembourg:
Office for Official Publications of the European Communities, 2005. 66 p. [cit. 2018-12-
14]. Working Paper, no. 8/2005. ISBN 92-894-6090-3. Available at: https://ec.europa.eu/
taxation_customs/sites/taxation/files/resources/documents/taxation/gen_info/econo-
mic_analysis/tax_papers/2004_2073_en_web_final_version.pdf.
6 See the Common Consolidated Corporate Tax Base Directive Proposal. Preamble (11) and
detailed explanation at p. 10.
7 See DAYLE SIU, E,, S. PICCIOTTO, ]. MINTZ and A. SAWYERR. Unitary Taxation in the Ex-
tractive Industry Sector. 15t ed. Brighton: Institute of Development Studies, International
Centre for Tax and Development, 2015. 48 p. ICTD Working Paper, no. 35. ISBN 978-1-
78118-231-4.

STUDIES 111



2019, ro¢nik VII,, ¢islo 1, s. 108-137
http://sei.iuridica.truni.sk

q I SOCIETAS ET IURISPRUDENTIA
D |
SOCIETAS
IVRISPRVDENTIA ISSN 1339-5467

which the extractive industry makes profits from, because they are typi-
cally not “assets” of the company for any length of time.8 It seems that the
jurisdiction where the mine is located should have some kind of priority,
but the classical three-factor formula does not reflect its importance
enough. Here we can summarize this rationale as “the importance of re-
source origin” principle for the oil and gas industry. In fact, the rationale
of “the importance of resource origin” has been long recognized and ap-
plied in the field of levying tax in the mining industry; the amount of pro-
duction has been a key criterion to design royalties or tax levy.? The min-
ing industry and the oil and gas industry share the feature in common
that the natural resource origin is the ultimate driver for the economic
activities of the supply chain.

Nowadays, the complexity of the cross-border taxation in the oil and
gas industry results also from the vertically integrated feature of an oil
and gas group - a group can consist of members conducting quite differ-
ent economic activities. The tension between the mining jurisdiction, the
transit jurisdiction and the sales jurisdiction then becomes clear too. One
oil and gas group can involve these three types of jurisdictions at the
same time. In the current transfer pricing system, it is also difficult to al-
locate profits from the oil and gas multinational enterprise groups,1° just
like is the difficulty embedded in the multinational enterprise groups in
other industries. If the standard three-factor formula applies to an oil and
gas group, it is very likely that the transit jurisdiction will be apportioned
to even a larger share than the mining jurisdiction, because in the transit
jurisdiction the costs to establish transition pipeline network for the oil
and gas can be enormous and consequently increase the asset factor at-
tributed to the transit jurisdiction. Such apportionment result seems con-
trary to the principle of “the importance of resource origin” and causes
some unfairness.

8 See AVI-YONAH, R. S. Between Formulary Apportionment and the OECD Guidelines:
A Proposal for Reconciliation. World Tax Journal. 2010, vol. 2, no. 1, pp. 3-18. ISSN 1878-
4917.

9 See FINER, L. and M. YLONEN. Tax-driven Wealth Chains: A Multiple Case Study of Tax
Avoidance in the Finnish Mining Sector. Critical Perspectives on Accounting. 2017, vol. 48,
pp. 53-81. ISSN 1045-2354.

10 See CALDER, J. Transfer Pricing - Special Extractive Industry Issues. In: Ph. DANIEL, M.
KEEN, A. SWISTAK and V. THURONY], eds. International Taxation and the Extractive In-
dustries: Resources without Borders. 1sted. New York, NY: Routledge, 2017, pp. 79-110.
ISBN 978-1-138-99962-6.
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A harmonized formulary apportionment for different jurisdictions is
neutral when it can reflect the economic reality of the multinational en-
terprise taxpayers in each jurisdiction and can correspond to the public
benefits provided by these domestic governments. The benefit principle
is consistent with the inter-nation equity and also justifies the resource
origin state’s taxing power.!! The resource origin jurisdictions not only
grant the access for multinational enterprises to explore the mine and
further to produce the oil and gas product, but also bear extra burden to
maintain the domestic economy. As many economists have observed,
aresource-rich state can suffer from the “natural resource curse”,'2 be-
cause exploration, production and exportation of a non-renewable re-
source can contribute to the economic growth for a short-term period,
but in a long-term period the economy does not necessarily prosper and
local people can suffer from inequalities. In any case, the resource origin
state has to provide extra public services to manage the local environ-
ment due to the development of the oil and gas industry.

From our point of view, a supranational harmonized formulary ap-
portionment system, as the Common Consolidated Corporate Tax Base,
should indeed provide aspecial oil and gas industry formula for the
whole European Union, because such industry has a quite different busi-
ness model from the manufacturing industry on which the standard
three-factor formula is based on. The importance of the resource origin
theory should be also normative framework for the Common Consolidat-
ed Corporate Tax Base’s oil and gas formula. In the following section, we
will analyse closely the status quo of the Common Consolidated Corpo-
rate Tax Base Directive Proposal.

11See MAYER, St. Formulary Apportionment for the Internal Market. 1sted. Amsterdam:
IBFD, 2009, p. 37. ISBN 978-90-8722-048-8.

12 See World Trade Report 2010: Trade in Natural Resources [online]. 1sted. Geneva: World
Trade Organization, 2010. 252 p. [cit. 2018-12-14]. ISBN 978-92-870-3708-4. Available
at: https://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report10_e.pdf.
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2 The Common Consolidated Corporate Tax Base Directive and its
special formula for the oil and gas industry

2.1 Overview of the Common Consolidated Corporate Tax Base
Directive’s consolidation and formulary apportionment mechanism:
the metaphor of a pie and a knife

Before we discuss the oil and gas formula under the Common Consolidat-
ed Corporate Tax Base, it is worthwhile to recap the overview of the
Common Consolidated Corporate Tax Base and its basic design. The pro-
posed Common Consolidated Corporate Tax Base system is a harmonized
group formulary apportionment taxation system at the European Union
level. The system will treat a multinational corporate group as a taxpayer
and provide a one-stop shop administrative mechanism. The direct bene-
fit for multinational taxpayers is to reduce compliance costs of operating
within the European Union internal market, because all group members
(i.e. all qualifying subsidiaries) of a multinational group will file a conso-
lidated tax return altogether. As a metaphor of a multinational group’s
tax base as a pie, the Common Consolidated Corporate Tax Base Directive
decides the size of the pie (consolidation) and the way of cutting the pie
(the sharing formula).13

Administrative benefits are obvious. The formulary apportionment
provided in the Common Consolidated Corporate Tax Base will replace
tax treaties and divide the taxing powers of the European Union Member
States. Therefore, the current transfer pricing rules that relate to these
bilateral tax treaties will cease to apply to multinational taxpayers within
the European Union after the Common Consolidated Corporate Tax Base
is adopted. It is expected that unreasonable costs spent on transfer pric-
ing documentation and aggressive tax planning will both decrease.

Due to the consolidation, losses and profits from all group members
will automatically be offset with each other. Therefore, adopting the con-
solidated tax base has an embedded benefit of cross-border loss offset-
ting. With the same metaphor of the whole consolidated pie and the
knife, the process of loss offsetting is to make the consolidated pie small-
er or to make the apportioned piece smaller. The “knife”, the Common
Consolidated Corporate Tax Base sharing formula, consists of three

13 Note: The latest proposal of adopting the Common Consolidated Corporate Tax Base sys-
tem, issued in 2016, consists of two sub-proposals: Common Corporate Tax Base Proposal
and Common Consolidated Corporate Tax Base Proposal.
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equally weighted factors: the sales factor, the asset factor and the labour
factor.'* Each factor is a ratio; the denominator is the whole group’s fac-
tor item and the numerator is the factor item which can be attributed to
the group member.

Therefore, each group member’s apportioned share!> of the pie
would be:

the consolidated tax base x

}xthemember ssale£+}x the member sassets+;x themember slabour 1)
3 groupsales 3 groupassets 3 grouplabour

Each group member’s actual amount of tax due is the apportioned
share multiplies the national corporate tax rate applicable to that group
member.16

As to the weighting factor selection, the European Commission ar-
gues that a three-factor formula would be less vulnerable to be abused,
because it is too difficult to abuse every factor at the same time.1” In any
case, even though the European Commission has tried to prevent possi-
ble abusive scenarios that already took place in the United States of
America, the current Common Consolidated Corporate Tax Base Di-
rective Proposal is not perfect. In fact, even in the sales factor which is
argued as harder to manipulate,!8 there are still possibilities to inflate the
ratio if the sales factor is not properly designed.l® Based on formulary

14 Note: The labour factor consists of two sub-factors: the head counts of employees and the
amount of payroll. Both sub-factors are equally weighted as 50 % in the labour factor.

15 See Article 28 of the 2016 Common Consolidated Corporate Tax Base Directive Proposal.

16 See Article 45 of the 2016 Common Consolidated Corporate Tax Base Directive Proposal
which provides: “The tax liability of each group member shall be the outcome of the ap-
plication of the national tax rate to the apportioned share, adjusted in accordance with
the Article 44, and further reduced with the deductions provided for in the Article 25.”

17 See paragraph 63 of the Common Consolidated Corporate Tax Base [online]. 2007, p. 16
[cit. 2018-09-12]. Working Paper, no. 60. Available at: https://ec.europa.eu/taxation_
customs/sites/taxation/files/docs/body/ccctbwp060_en.pdf.

18 See De WILDE, M. Tax Competition within the European Union - Is the CCCTB Directive
a Solution?. Erasmus Law Review. 2014, vol. 7, no. 1, pp. 24-38. ISSN 2210-2671.

19 See CHEN, S.-Ch. Tax Avoidance in the Sales Factor: Comparison between the CCCTB and
USA’s Formulary Apportionment Taxation. Indian Journal of Tax Law. 2017, vol. 3, no. 2,
pp. 1-27.
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apportionment experiences in the United States of America, there are still
quite a few possibilities to manipulate the sharing formula.20

Figure 1 Common Consolidated Corporate Tax Base

the sharing formula
consisting of
l: the asset factor

consolidation losses offsetting

the labour factor
the sales factor

pre-consolidation
losses offsetting

COCTB N\
filing a Common Consolidated

Corporate Tax Base (CCCTB)
tax return

o--

the consolidated group

Source: Own processing.

As to the rules in each weighting factor, the asset factor includes all
tangible fixed assets owned or rented by the taxpayer. Inventories and

20 See HELLERSTEIN, W. Tax Planning under the CCCTB’s Formulary Apportionment Provi-
sions: The Good, the Bad and the Ugly. In: D. WEBER, ed. CCCTB: Selected Issues. 1t ed. Al-
phen aan den Rijn: Kluwer Law International, 2012, pp. 221-252. ISBN 978-90-411-3872-
9; HELLERSTEIN, W. Formulary Apportionment in the EU and the US: A Comparative Per-
spective on the Sharing Mechanism of the Proposed CCCTB. In: A. P. DOURADO, ed.
Movement of Persons and Tax Mobility in the EU: Changing Winds. 15t ed. Amsterdam:
IBFD, 2014, pp. 413-459. ISBN 978-90-8722-223-9; and De WILDE, M. Tax Competition
within the European Union Revisited: Is the Relaunched CCCTB a Solution?. In: D. WEBER
and J. van de STREEK, eds. The EU Common Consolidated Corporate Tax Base: Critical
Analysis. 15t ed. Alphen aan den Rijn: Kluwer Law International, 2018, pp. 205-233. ISBN
978-90-411-9233-2.
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intangibles are excluded from the asset factor. In principle, assets are at-
tributed to the economic owner. As to the sales factor, Article 38 of the
Common Consolidated Corporate Tax Base Directive regulates the attrib-
ution of sales when deciding the sales factor of group members. In prin-
ciple, the sales should be attributed to the destination (according to the
Article 38 (1)). If the destination is a third country or there is no perma-
nent establishment or subsidiary in the destination, the sales should be
pro-rata thrown back to other group members (the throw-back rules are
provided by the Article 38 (4) and the Article 38 (5)). The standard for-
mula would apply, unless there are special rules. The oil and gas industry
is subject to special rule under the Common Consolidated Corporate Tax
Base, as explained in the Section 2.2.

2.2 Special formula for the oil and gas industry of the Common
Consolidated Corporate Tax Base Directive Proposal

As discussed in the Section 1, the standard three-factor formula cannot
reflect the activity of the oil and gas industry. Following the same ra-
tionale, the Common Consolidated Corporate Tax Base takes also this
concern into account and provides a special formula. Article 42 of the
2016 Common Consolidated Corporate Tax Base Directive implies a spe-
cial formula for the oil and gas industry. It contains a special attribution
rule for deciding the sales factor of group members conducting principal
business in the field of the exploration or production of oil or gas. Article
42 provides not only the special sales-by-origin rule, but also the special
“fully throw-back rule” to one European Union group member.

Article 42 of the 2016 Common Consolidated Corporate Tax Base Di-
rective sets out:

“Article 42 Oil and Gas

By way of derogation from Article 38 (1), (2) and (3), sales of a group
member conducting its principal business in the field of the exploration or
production of oil or gas shall be attributed to the group member in the
Member State where the oil or gas is to be extracted or produced.

By way of derogation from Article 38 (4) and (5), where there is no
group member in the Member State of exploration or production of oil and
gas or the exploration or production takes place in a third country where
the group member that carries on the exploration or production of oil and
gas does not maintain a permanent establishment, the sales shall be at-
tributed to that group member.”

STUDIES 117



a I SOCIETAS ET IURISPRUDENTIA
D | 2019, ro¢nik VII,, ¢islo 1, s. 108-137
CIETAS

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Article 42 is the only Article in the Common Consolidated Corporate
Tax Base Directive Proposal regulating the oil and gas industry. It is de-
signed as aspecial rule to the standard formula. Although it is short,
there are few implications worth analysing. Article 42 (2) is an exception
to the Article 38 (4) and the Article 38 (5). Instead of a throw-around
provision in the standard formula, for oil and gas exploration and pro-
duction group member, the sales which cannot be attributed to the place
of origin should be attributed to the specific group member carrying on
the exploration or production of oil and gas. In other words, Article 42
(2) is the comparable provision to the “throw-around” provision in the
standard formula in cases of no-where sales or uncertain-where sales.
But the Article 42 (2) adopts the “fully throw-back rule” to one European
Union approach.

2.2.1 (Too) limited application scope: only the upstream industry, not
the midstream industry

Article 42 provides a special formula for the groups which conduct their
principal business “in the field of the exploration or production of oil or
gas”. The scope of the “oil and gas industry” in the Article 42 seems quite
restrictive. In reality, the oil and gas industry covers a wide range of in-
dustries, including the upstream, midstream and downstream industries
and other relevant service industries.2! The upstream industries include
production and extraction, midstream and downstream industries include
transportation, storage, wholesale, refining, purifying and even some fi-
nancial services. A typical oil or gas corporate group is fully integrated
from the upstream industry to the downstream industry.

As for terminology in the Article 42, Article 42 applies only to group
members whose principal activities are exploration and production. The
“exploration and production” belong to the oil and gas upstream indus-
try. In other words, the midstream industry is not in the scope of the Ar-
ticle 42. Group members in the oil and gas midstream industries will be
subject to the standard formula of the Article 28. In other words, the
scope of the Article 42 of the Common Consolidated Corporate Tax Base
Directive is quite limited and does not include the pipeline industry (this
is quite different from Alaska, see Section 3).

21 See TALUS, K. EU Energy Law and Policy: A Critical Account. 15t ed. Oxford: Oxford Univer-
sity Press, 2013, p. 114. ISBN 978-0-19-968639-1.
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The European Commission’s idea on the necessity of a special formu-
la for the oil and gas industry can be traced back to the Joann Martens
Weiner’s consultation paper for the European Commission.22 Weiner
mentioned that the underlying reason being that the standard formula
cannot reflect the unique feature of the pipeline industry. Not only the
United States of America but also Canada has such special industry for-
mula. Since the pipeline is so important to the pipeline operator, “the
miles of pipelines in the province” replace the sales factor in the special
sharing formula for the pipeline generator companies, because the pipe-
lines are valuable assets. However, in the current Common Consolidated
Corporate Tax Base Directive Proposal, Article 42 does not include the
pipeline industry, because the pipeline industry is not in the scope of the
“exploration and production”. The limited application scope of the Article
42 seems to only solve part of the problem in the oil and gas industry.

2.2.2 The sales-by-origin rule: a mistake with good intention

Unlike the destination principle of the sales factor in the standard formu-
la, the oil and gas industry formula provides that the sales of the oil and
gas members should be attributed to in the group member’s sales factor
“where the oil or gas is to be extracted or produced”. In other words, the
sales factor for the oil and gas industry should be decided by the origin
principle rather than the destination principle.

The underlying reason for the oil and gas industry special formula is
explained in the Common Consolidated Corporate Tax Base Working
Document No. 68: “Extracting oil is not a trading activity and should be
treated on an origin basis.”?3 The European Commission further ex-
pressed that such a special oil and gas industry formula will not apply to
other mineral resource industries, because the European Commission
presumes that only the oil and gas industry, after the Common Consoli-
dated Corporate Tax Base is adopted, will substantially influence the Eu-
ropean Union Member States,2* so no other extracted natural resource

22 See WEINER, ]. M. Taxation Papers: Formulary Apportionment and Group Taxation in the
European Union: Insights from the United States and Canada [online]. 15t ed. Luxembourg:
Office for Official Publications of the European Communities, 2005. 66 p. [cit. 2018-12-
14]. Working Paper, no. 8/2005. ISBN 92-894-6090-3. Available at: https://ec.europa.eu/
taxation_customs/sites/taxation/files/resources/documents/taxation/gen_info/econo-
mic_analysis/tax_papers/2004_2073_en_web_final_version.pdf.

23 See paragraphs 47 and 48 of the Common Consolidated Corporate Tax Base. Working Pa-
per, no. 68.

24 See paragraph 49 of the Common Consolidated Corporate Tax Base. Working Paper, no. 68.
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product would have the same ground to justify favouring the state of
origin.2> Therefore, other mineral resource industries will still adopt the
destination rule for deciding the sales factor in the standard formula.

As to the labour factor and the asset factor, it is not so clear whether
the Article 42 completely precludes the application of the asset factor
and the labour factor in the standard formula or not. From the view of
systematic interpretation, since the Common Consolidated Corporate Tax
Base Directive Article 28 regarding the three-factor formula is the gen-
eral rule, Article 42 seems to follow the general rule, unless it is other-
wise provided. Therefore, Article 42 is not understood or interpreted as
a single-sales factor formula, but merely provides a special rule for the
sales factor.

The current design of the Article 42 seems not really consistent with
the European Commission’s original intention to provide a proper special
formula for the oil and gas industry. An oil and gas multinational is usual-
ly highly vertical-integrated and can consist of subsidiaries and branches
from upstream, midstream and downstream industries. Different subsid-
iaries conduct different activities respectively. Unfortunately, Article 42
is limited to the upstream activities.

2.3 The throw-back rule in the Article 42 (2): only for European Union
Member States’ fiscal interests

A typical example that can fall within the conditions of the Article 42 (1)
is a corporate group member which conducts extraction and production
activities and sells products from exploration and production activities to
irrelevant third parties directly. In this regard, the origin of the sales is
corresponding to the place of extraction and production. The sales-by-
origin rule seems only representing the interest of the extraction and
production origin state. In the European Commission’s simple presump-
tion, the origin of sales of oil and gas product is the same as jurisdiction
where extraction and production activities take place.

Article 42 (2) provides exception to “the sales-by-origin rule”. There
are listed three situations in this paragraph: first, when there is no group
member in the Member State where extraction and production activities
take place; second, when the group member carries out extraction and
production activities in a third country; and third, when the group mem-

25 See paragraph 49 of the Common Consolidated Corporate Tax Base. Working Paper, no. 68.
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ber carries out extraction and production activities in a Member State
where no permanent establishment is established. In these situations, the
special “throw-back” rule applies: the sales should be attributed to the
group member within a European Union Member State.

The first and the third situation of no group member in the Member
State of extraction and production of oil and gas or no permanent estab-
lishment might not happen very often, because the permanent establish-
ment threshold under the Common Consolidated Corporate Tax Base Di-
rective is quite low - “a mine, an oil or a gas well, a quarry or any other
place of extraction of natural resources”?¢ can be regarded as a perma-
nent establishment. A qualifying subsidiary and a permanent establish-
ment are both qualified as a “group member”. Comparing to other per-
manent establishment definitions in the tax treaties, the permanent es-
tablishment threshold of the Common Consolidated Corporate Tax Base
Directive for the oil and gas industry is quite low, because it does not re-
quire a separate time threshold. This is not always the case in a bilateral
tax treaty. For example, Article 23 of the Denmark-Germany Income, Cap-
ital, Inheritance and Gift Tax Treaty (1995) provides several time thresh-
olds for drilling activities and pipelines to constitute a permanent estab-
lishment.2’ In other words, the permanent establishment definition of the
Common Consolidated Corporate Tax Base Directive is quite easy to fulfil.
In this regard, it is less likely that exploration and production activities
do not constitute a permanent establishment in the source state. Thus,
paragraph 2 of the Article 42 might not be applicable very often in case of
“no group member in the Member State of extraction and production of
oil and gas”.

The case of the second situation when the exploration or production
takes place in a third country might occur more often than other two sit-
uations. In fact, Norway is athird country under the Common Consoli-
dated Corporate Tax Base (see Section 4.4 further). In this case, the sec-
ond paragraph of the Article 42 throws the sales back to “the group
member” of the European Union Member State. It seems that this rule
concerns about the fiscal interest of the European Union Member States,

26 See Article 5(2)(f) of the Proposal for a Council Directive on a Common Corporate Tax Base
[2016-10-25]. COM (2016) 685 final.

27 See STUBBE GELINECK, M. Permanent Establishments and the Offshore Oil and Gas In-
dustry - Part 1. Bulletin for International Taxation. 2016, vol. 70, no. 4, pp. 208-218. ISSN
0007-4624.
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rather than the purpose of consistent rationale for the oil and gas indus-
try. It also deviates from the original policy goal of the Article 42.

2.4 Examples illustrating unfairness of the Article 42 for the Nordic oil
source countries

Article 42 of the Common Consolidated Corporate Tax Base Directive
Proposal has a good intention to reflect the oil and gas industry’s eco-
nomic reality and to take into account the oil production state. However,
the design of the oil and gas industry formula has several theoretical
flaws due to deviating from both the fundamental rationale of the sales
factor and the rationale of emphasizing the oil and gas origin. The flaws
will lead to unfair result; sometimes the attribution can be neither the
origin nor the destination.

Take one example of illustrating the flaw arising from the Article 42
(1): A German oil company has a Danish subsidiary and this Danish sub-
sidiary conducts oil exploration and production in the North Sea. In this
group, there is a Dutch subsidiary to conduct marketing and sales activi-
ties in the Netherlands. The oil is transmitted via the pipeline network to
the Netherlands. The oil products produced by the Danish subsidiary are
directly sold to the Dutch customers. According to the Article 42, the
sales of the Danish subsidiary should be attributed to the Danish subsidi-
ary. However, if the Danish subsidiary conducts an intra-group sale of the
oil, first to the Dutch subsidiary, such intra-group sales are eliminated
and regarded as non-existent; furthermore, the sales from the Dutch sub-
sidiary to the Dutch customers will fall back to the scope of the sales by
the destination rule, because the Dutch marketing company will have to
follow the standard formula. Article 42 (1) will be easily circumvented.
Such scenario is similar to the old “setting up an intermediary” scenario
of the standard formula to manipulate or to reduce the sales factor. In the
oil and gas industry, the upstream and downstream industries are typi-
cally vertical-integrated and such intra-group transactions are just nor-
mal in business practice.

Take another example regarding an illogical result of the throw-back
rule of the Article 42 (2): Suppose in the same group, the German parent
cooperates with alocal Norwegian producer and trades the oil and gas
products directly to the Netherlands, on a project basis. The European
Economic Area Agreement does not cover direct taxation competence
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and thus the Common Consolidated Corporate Tax Base would not apply
to Norway.28 Therefore, in this example, the sales of the oil from Norway
will be attributed to the German parent company, according to the Article
42 (2), because the “exploration or production of oil and gas takes place
in a third country”. The sales would be thrown back to a group member;
in this case, it is the German parent who would be attributed to the sales
of oil and gas products produced in Norway. Article 42 (2)’s throw-back
rule is no longer arule of correction, but deviates from the underlying
imperative in the oil and gas industry - the production origin’s state
should be fairly emphasized. In this case, the sales of oil and gas products
from Norway by a German parent, in fact, are not attributed to the origin
(Norway) nor to the destination (the Netherlands), but merely to juris-
diction where the group member’s headquarter is established. Such re-
sult has also missed out the rationale of the sales factor. In other words,
Norway, a third-country jurisdiction where the quantity of oil and gas
products is large, can be easily manipulated for the Common Consolidat-
ed Corporate Tax Base purpose under the Article 42 (2). Designing the oil
and gas formula in this way is not only unfair for the resource origin
state, i.e. Norway, but also harmful for the Common Consolidated Corpo-
rate Tax Base system itself for creating a manipulation opportunity. To
seek solutions for the Common Consolidated Corporate Tax Base’s prob-
lems, the coming section will discuss law and practice developed in Alas-
ka.

3 Law and practice of the oil and gas formula in the United States of
America: Alaska as typical example

3.1 Overview of the States’ oil and gas formulas in the United States of
America

Most states in the United States of America do not have a special formula
for pipeline or upstream industry, and still use their standard three fac-
tors or single sales factor formula in the oil and gas industry. This is be-

28 See PEREIRA, T. A. International Aspects of the CCCTB in Europe [online]. 1sted. Maas-
tricht: Maastricht University, 2014, p.51 [cit. 2018-12-14]. ISBN 978-90-5681-441-0.
Available at: https://cris.maastrichtuniversity.nl/portal/files/1670646/guid-a64ea355-
e7ad-4393-acb9-6010980cd6eb-ASSET1.0; and HJORT, ]J. B, K. ISAKSEN and R. S.
LYSTAD. Norway. In: M. LANG, P. PISTONE, ]. SCHUCH and C. STARINGER, eds. Procedural
Rules in Tax Law in the Context of European Union and Domestic Law. 15t ed. Alphen aan
den Rijn: Kluwer Law International, 2010, p. 490. ISBN 978-90-411-3376-2.
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cause most of the states in the United States of America do not have spe-
cial need to regulate the oil and gas industry.

There are still quite a few examples of the oil and gas industry for-
mulas in different states. It should be noted that the midstream industry,
such as pipeline industry, and the upstream industry, such as oil explora-
tion and production, are very often regulated differently by the states,
though these two types of industries both might need to deviate from the
standard formula. For example, there are afew U.S. States, including
Pennsylvania, Tennessee or Oklahoma, already adopting a special formu-
la other than the standard three-factor formula for the pipeline indus-
try.2° A further question would arise, what a formula should be applica-
ble when a group consists of different types of industries at the same
time. This type of group is referred as “divided business” or “conglomer-
ate group”.39 As to an oil and gas/petroleum group, it is quite possible
that the group members belong to upstream, midstream and down-
stream industries respectively. Therefore, it is arguable how the applica-
tion scope of a special industry formula should be designed. Among these
states, Alaska has provided a quite comprehensive statutory oil and gas
industry formula also for the upstream industry as well as the midstream
industry. For the Common Consolidated Corporate Tax Base, Alaska
might provide some insight.

3.2 Alaska’s legislation on the oil and gas formula

Alaska has adopted a set of special formulas applicable to the pipeline in-
dustry and the oil and gas industry,3! which is quite unique and thus
worth discussing. Alaska’s apportionment rules for the oil and gas indus-

29 See HELLERSTEIN, J. R. and W. HELLERSTEIN. State Taxation. 34 ed. Boston: Warren,
Gorham & Lamont, 2016, p. 10.03[4]. ISBN 978-0-7913-3649-6.

30 See WEINER, ]. M. Taxation Papers: Formulary Apportionment and Group Taxation in the
European Union: Insights from the United States and Canada [online]. 15t ed. Luxembourg:
Office for Official Publications of the European Communities, 2005. 66 p. [cit. 2018-12-
14]. Working Paper, no. 8/2005. ISBN 92-894-6090-3. Available at: https://ec.europa.eu/
taxation_customs/sites/taxation/files/resources/documents/taxation/gen_info/econo-
mic_analysis/tax_papers/2004_2073_en_web_final_version.pdf.

31See DAYLE SIU, E,, S. PICCIOTTO, J. MINTZ and A. SAWYERR. Unitary Taxation in the Ex-
tractive Industry Sector. 15t ed. Brighton: Institute of Development Studies, International
Centre for Tax and Development, 2015. 48 p. ICTD Working Paper, no. 35. ISBN 978-1-
78118-231-4.
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try are included in the Alaska Statutes Section 43.20.144 since 1981.32 [t
provides a very comprehensive formula for the oil and gas industry com-
panies, including pipeline companies and extracting companies. In other
words, not only the upstream, but also the midstream oil and gas indus-
tries are also subject to the special industry formula. This is quite differ-
ent from the Article 42 of the Common Consolidated Corporate Tax Base
Directive, because Alaska’s oil and gas industry formula has a broader
application scope.

As to the downstream industries, such as marketing companies, they
are still subject to Alaska’s standard formula,33 which is a three-factor
formula consisting of the sales factor, the payroll factor and the property
factor. As to the upstream and midstream industries, Alaska Statutes Sec-
tion 43.20.14434 provides three formulas respectively for the oil and gas
producing companies, transporting companies and “conglomerate” com-
panies, which both produce and transport oil and gas.

For oil and gas production companies not engaged in transportation,
i.e. pure upstream oil and gas extracting companies, the formula contains
two factors: the property factor and “the extraction factor”3> As to the
pure pipeline transportation industry, i.e. pure midstream company, the
formula consists of two factors: the property factor and the sales factor.36
As to the taxpayer engaged in both production and transportation of oil
and gas, the formula includes three factors: the property factor, the sales
factor and the extraction factor.37 In Alaska’s oil and gas industry formula,
the payroll factor is completely left out.

“The extraction factor” is a factor based on extraction activities. It is
an independent factor and calculates “the quantity of production” by the
number of barrels by oil production and the number of Mcf38 by gas pro-
duction. “Barrel” and “Mcf” are both measures of production. Therefore,
the extraction factor is closely related to the results of extraction activi-

32 See document Corporate Income Tax Historical Overview. In: Alaska Department of Reve-
nue - Tax Division [online]. 2018 [cit. 2018-05-21]. Available at: http://tax.alaska.gov/
programs/programs/reports/Historical.aspx?60380.

33 See Alaska Statutes Section 43.20.143 referring to 43.19.010, which incorporates the Mul-
tistate Tax Compact.

34 See Alaska Statutes Section 43.20.144(c)(2).

35 See Alaska Statutes Section 43.20.144(c)(1).

36 See Alaska Statutes Section 43.20.144(c)(2), Alaska Statutes Section 43.20.144(d).

37 See Alaska Statutes Section 43.20.144(c)(3).

38 Note: One Mcf means 1 000 cubic feet - a quantity unit of measure in the oil and gas in-
dustry for natural gas.
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ties.39 “The extraction factor” reflects the extraction activities in the oil
and gas industry and thus has acloser link than “the sales-by-origin”
principle adopted by the Common Consolidated Corporate Tax Base Di-
rective in the Article 42. Alaska’s extraction factor is especially reflective
of the origin state’s interest. Therefore, the extraction factor is more ap-
propriate than the sales-by-origin principle to represent the origin states’
interests.

3.3 Disputes regarding the property factor of the oil and gas industry
in Alaska

Before laying down the statutory oil and gas formula, there have been
other state taxation disputes on the oil and gas industry in Alaska, dated
back to 1980’s. The disputed center lies on the property factor. As Walter
Hellerstein has discussed,*? it was argued whether the intangible drilling
costs,*! Outer Continental Shelf,*2 non-production oil wells*3 should be
included in the asset factor or not. Alaska’s legislation and the Alaska Su-
preme Court have given affirmative answers in these rulings. In other
words, intangible drilling costs, Outer Continental Shelf, non-production
oil wells are all included in the asset factor. Although the arguments in
each case are formulated differently, the common rationale developed in
these rulings is that the oil and gas resource origin is the key element of
the industry. Therefore, production efforts related to the resource origin

39 See Alaska Statutes Section 43.20.144(f) which provides: “The extraction factor of a tax-
payer subject to this section is a fraction, (1) the numerator of which is the sum of the fol-
lowing for the tax period: (A) the number of barrels of the taxpayer’s oil (net of royalty to
an unrelated party) produced from or allocated to leases or properties of the taxpayer in
this state; and (B) one-sixth of the number of Mcf of the taxpayer’s gas (net of royalty to
an unrelated party) produced from or allocated to leases or properties of the taxpayer in
this state, excluding reinjected gas; and (2) the denominator of which is the sum of the
following for the tax period: (A) the number of barrels of oil of the taxpayer’s consolidat-
ed business (net of royalty to an unrelated party) produced from or allocated to leases or
properties of the taxpayer’s consolidated business everywhere; and (B) one-sixth of the
number of Mcf of gas of the taxpayer’s consolidated business (net of royalty to an unre-
lated party) produced from or allocated to leases or properties of the taxpayer’s consoli-
dated business everywhere, excluding reinjected gas.”

40 See HELLERSTEIN, W. Recent Judicial Developments in State Income Taxation of the Oil
and Gas Industry. Oil and Gas Tax Quarterly. 1986, vol. 34, no. 3, pp. 533-537. ISSN 0030-
1396.

41 See the current Alaska Statutes Section 43.20.144(1)(1)(B).

42 See Des. No. 83-30, Alaska Department of Revenue, September 7, 1983.

43 See State Department of Revenue v. Amoco Production Co. [1984-01-06]. Department of
Revenue, Opinion No. 676 P.2d 595.
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are all included in the asset factor to represent the origin jurisdiction’s
taxing powers.

In addition to the importance of the resource origin rationale, the
Alaska Supreme Court also reaffirms the integrated feature of the oil and
gas industry to the definition of unitary business.#* When the unitary
business between an instate company and the out-of-state affiliates is es-
tablished, a state can have the taxing powers to apportion the whole uni-
tary group’s taxable income to the attributable extent.*> In 2013, in the
Tesoro case, Alaska’s Court ruled on the unitary business and the formu-
la.#6 The ruling of Alaska clearly reiterates that the integration between
the upstream industry, the midstream industry and the downstream in-
dustry is so strong to constitute unitary business and thus the State Alas-
ka has the taxing power to apportion part of the taxable income from the
Tesoro group. Tesoro is a famous oil and gas group with the headquarter
established in Texas. Tesoro has conducted its retail and marketing ser-
vice in Alaska since 1969 and Tesoro’s exploration and production activi-
ties take place largely in Texas and Bolivia. In 1995, Tesoro acquired
a pipeline company Kensai Pipeline which serves its refinery business in
Alaska. Tesoro argued that Kensai Pipeline does not constitute unitary
business with other business segments of the Tesoro group. However,
the Court ruled that there are indeed functional integration, centralized
management, economies of scale between the pipeline company Kensai
Pipeline and other affiliates of Tesoro. Such unitary business justifies
Alaska’s nexus apportionment.

To sum up, according to the experiences from Alaska, we can observe
that the importance of resource origin theory has been extensively ac-
cepted and implemented. In our view, this is what the Common Consoli-
dated Corporate Tax Base should follow as the normative framework, be-
cause it reflects the industry feature as well as the justification for the
origin jurisdiction to tax and provides relevant public benefits.

44 See SCHADEWALD, M. S. Alaska Supreme Court Rules that Petroleum Company is Unitary.
Journal of State Taxation. 2014, vol. 32, no. 3, pp. 9-10 and 66-67. ISSN 0744-6713.

45 See PICCIOTTO, S. ed. Taxing Multinational Enterprises as Unitary Firms [online]. 1sted.
Brighton: Institute of Development Studies, 2017. 184 p. [cit. 2018-12-14]. ISBN 978-1-
78118-341-0. Available at: http://www.ids.ac.uk/publication/taxing-multinational-en-
terprises-as-unitary-firms.

46 See Tesoro Corporation and Subsidiaries, Appellants, v. State of Alaska [2013-10-25]. De-
partment of Revenue, Appellee No. S-14326.
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4 Correcting the problems from the Common Consolidated
Corporate Tax Base’s oil and gas industry formula

As indicated above, Article 42 has several theoretical flaws. This section
will discuss the correction methods respectively. Since the Common Con-
solidated Corporate Tax Base is a supranational formula, copying Alaska
without modifications would not work.

4.1 Correction of the Common Consolidated Corporate Tax Base’s
misunderstanding of the sales factor’s function

The European Commission has been recognizing the need for a special
formula for the oil and gas industry in the Common Consolidated Corpo-
rate Tax Base. This is clearly recorded in the Common Consolidated Cor-
porate Tax Base Working Document.#” Despite of acknowledging the ne-
cessity of special industry formulas, the European Commission is still
very cautious with creating differentiated industry formulas, because too
many special formulas might hinder important goals of pursuing simplic-
ity and reducing compliance costs under the Common Consolidated Cor-
porate Tax Base.

Due to this cautious attitude to prove a separate industry formula,
the European Commission designed in the Article 42 the oil and gas in-
dustry formula very close to the form of the standard formula. Article 42
chooses the same three factors - the labour, the asset and the sales as the
standard. The only difference from the Article 42 is the attribution rule
for the sales factor - Article 42 of the Common Consolidated Corporate
Tax Base Directive Proposal adopts the sales-by-origin rule, instead of
the sales-by-destination rule. Being still quite similar to the standard
three-factor formula, the oil and gas industry formula has reflected the
European Commission’s effort to seek a proper formula for this industry
and to pursue simplicity at the same time.

The rationale of adopting the “sales-by-destination” for the oil and
gas industry, according to the European Commission’s Working Docu-
ment, is that “extracting the oil is not a trading activity and should be
treated on an origin basis”. The origin basis seems corresponding to the
idea of production and extraction of oil and gas. The European Commis-
sion’s reasoning has a right starting point, but ends up in a wrong direc-

47 See paragraph 69 of the Common Consolidated Corporate Tax Base [online]. 2007, p. 17
[cit. 2018-09-12]. Working Paper, no. 60. Available at: https://ec.europa.eu/taxation_
customs/sites/taxation/files/docs/body/ccctbwp060_en.pdf.
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tion. The European Commission has made a conceptual mistake regard-
ing the idea of sales. Since extracting the oil is not a trading activity per
se, choosing the sales factor in the formula is incorrect and illogical from
the very beginning, no matter the attribution rule is “sales-by-destina-
tion” or “sales-by-origin”.

The sales factor is expected to represent the demand side of the tax-
payer’s economic activities and, therefore, a non-trading activity cannot
be reflected by the sales factor, because sales, per se, are defined as activ-
ities related to trading. As the Working Document’s record showed, the
European Commission believes that adopting the origin based sales fac-
tor in the sharing formula can serve the need of representing a non-
trading activity and “output” of the taxpayer in the oil and gas industry.
Such belief is merely a misunderstanding. The European Commission has
just chosen a wrong tool to reflect “output” of the oil and gas industry.

Comparing to Alaska’s special formula for the oil and gas industry,
Alaska’s formula does not have such conceptual mistake. Alaska’s formu-
la takes into account also the feature of production and extraction activi-
ty and thus has in the special industry formula “the extraction factor”, for
the taxpayer conducting production and extraction activities. The extrac-
tion factor is based on the quantity of extraction and production and thus
reflects the extraction activities in the oil and gas industry. It obviously
has a direct and close link, other than the sales-by-origin principle adopt-
ed by the Common Consolidated Corporate Tax Base Directive in the Ar-
ticle 42.

Though we are indeed inspired by Alaska’s comprehensive rules, it
should be clarified that here we do not argue that Alaska’s oil and gas in-
dustry is the only correct or perfect approach to apportion the consoli-
dated tax base. Alaska’s formula is merely a unilateral formula that re-
flects the interest of its own jurisdiction, so it is not wise to just copy it to
the Common Consolidated Corporate Tax Base, since the Common Con-
solidated Corporate Tax Base as asupranational formula must strike
a balance between interests of the different European Union Member
States in advance. Alaska’s oil and gas industry formula, however, is in-
deed a convincing perspective to remind us the economic reality of the
oil and gas industry. The “extraction factor” in Alaska’s oil and gas formu-
la does convey a key message that the production of crude oil should play
arole in the formulary apportionment, because extraction represents al-
so an important aspect in the production process. Alaska’s oil and gas
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formula replaces the payroll factor by the extraction factor, but the
Common Consolidated Corporate Tax Base does not need to abandon the
labour factor for the oil and gas industry.

With the similar rationale like Alaska, the European Commission just
wrongly made use of the sales factor to achieve the aim of taking into ac-
count the production jurisdiction. Instead, the asset factor can achieve
this aim. In fact, the oil products extracted from the oil reserves have
their function as an asset for further production. The extraction result/
quantity should be categorized as a type of assets and attributed to the
physical location of the mine/oil reserves. The logic in this way is that the
extraction result should be recognized as a type of contribution from the
production stage, but should not be categorized as sales with an excep-
tional attribution rule.

The sales factor of the oil and gas group should still follow the sales-
by-destination rule and should be calculated by the actual amount of re-
ceipts earned. The sales-by-destination rule can reflect the jurisdiction
where the downstream industry takes place. It is a fair attribution rule
and should not be altered simply because the need to accommodate the
importance of resource origin theory. The sales-by-origin rule cannot
serve the need of the importance of resource origin theory, because ex-
ploration and production of oil is inherently different from sales as trad-
ing activities, no matter in destination or in origin. The correction should
be applying the importance of resource origin theory to the asset factor
in the formula. From our point of view, the quantitative result of extrac-
tion activity, i.e. the amount of crude oil and gas, should be evaluated and
included in the asset factor. In this way, the resource origin jurisdiction
can be represented.

4.2 Establishing a comprehensive formula suitable for the whole oil
and gas group

In addition to the misunderstanding of the sales factor as indicated
above, the Common Consolidated Corporate Tax Base Directive Proposal
in the Article 42 ignores the important feature of a group in the oil and
gas industry - being vertically integrated between the upstream and the
midstream or the downstream. The European Commission seems to pre-
sume that the oil exploration and production companies will sell the
crude oil directly to the market. However, it is quite popular that the
crude oil is sold to another group member, to conduct further purifying
and refining realised by another subsidiary.
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As the above-mentioned examples from the United States of America
state’s taxation for the oil and gas industry indicate, it has been popular
to treat the group members of upstream and midstream industries dif-
ferently, so different formulas apply. However, such distinction will re-
sult in the consequence that two different formulas apply to group mem-
bers from one single group. Under the Common Consolidated Corporate
Tax Base, a harmonized formula has the ultimate aim to be applicable
consistently and also has the privilege to be applicable as a supra-natio-
nal rule throughout the European Union. For the European Union, it is
logical to design a Common Consolidated Corporate Tax Base industry
formula that is suitable for the oil and gas industry as a whole group, not
just to copy a unilateral oil and gas formula from any state of the United
States of America, because a unilateral formula can only represent politi-
cal interest of (that type of) specific state, depending on whether that
state has oil and gas resources or not.

Therefore, in order to make sure that the formula faithfully reflects
the economic activities of the whole oil and gas group, the oil and gas
formula should consist of factors that can reflect economic activities from
the upstream industry to the downstream industry; the factors should
also reflect the integrated relation between the group members. In other
words, the pipeline industry, for example, should also follow the special-
ized formula for the oil and gas industry altogether with the group mem-
bers of exploration and production.

4.3 Realigning with the importance of resource origin theory by
modifying the asset factor in a three-factor formula

As indicated in the Section 2, Article 42 (2) adopts the throw-back rule to
protect the interest of the European Union; and such rule directly devi-
ates from the fundamental rationale. The unfairness embedded in the Ar-
ticle 42 of the Common Consolidated Corporate Tax Base Directive Pro-
posal is exactly resulting from this deviation. Such a European Union-
centred approach instead of following the economic reality of this indus-
try is obviously unreasonable. Since we accept that the importance of re-
source origin should be the decisive guiding principle for a fair and neu-
tral oil and gas industry formula, adopting a throw-back rule that only
concerns the European Union’s fiscal interests is contrary to the policy
objective.

Furthermore, the original aim of the throw-back rule in a standard
formula is to adjust no-where or not-certain-where sales and to fully
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catch the contribution from the sales factor. Article 42 (2)’s “throw-back
rule” is obviously not the case. The current Article 42 (2) applies simply
because the oil and gas production activities do not constitute a perma-
nent establishment or the oil and gas production activities take place
outside the European Union. Article 42 (2) has become an arbitrary rule
to increase the sales factor attributed to a European Union group mem-
ber, instead of reflecting the industry feature. In our view, the current Ar-
ticle 42 (2)’s throw-back rule is actually a legislative mistake, lacking any
justification. The valid Article 42 (2) should be amended, because it is not
reflecting the economic reality.

From our point of view, in order to reflect the economic reality of an
integrated oil and gas group, the traditional three-factor formula still can
play arole. The sales factor can reflect the economic activity from the
downstream industry; the asset factor can reflect the economic activity
from the midstream and the upstream industries, provided that the asset
factor has some modifications. Therefore, there should be some other
types of special items to be included in the asset factor. The crude oil
which represents the extraction result and can be refined as product
should also be included in the asset factor. As to the value of the extrac-
tion result, it is not more troublesome than the transfer pricing practice.
In fact, oil and gas, as types of commodities, are easier to be evaluated
than other intangibles. There are already some commodity price bench-
marks for oil and gas, such the Brent Crude. The government can also is-
sue some evaluation criteria. For example, the New York State tax au-
thorities (based on valid property law) announce the “Tentative Oil and
Gas Unit of Production Values” every year for the property tax law pur-
pose.*8 Evaluation of oil and gas can be conducted in a simple and certain
way. It is attributed to the mine jurisdiction and should be evaluated ac-
cording to a well-accepted benchmark in the oil and gas market. There-
fore, the sales factor and the asset factor will function well and will not
overlap.

Furthermore, in order to reflect the risky feature of the oil and gas
industry, “intangible drilling costs” should also be included in the asset
factor, being regarded as a special item. Alaska has included “intangible
drilling costs” in the asset factor, as indicated above. The Common Con-

48 Note: It is published online and updated annually, see document Index: Manual for Valua-
tion and Assessment of Oil and Gas Producing Property in New York State. In: New York
State Department of Taxation and Finance [online]. 2018 [cit. 2018-12-14]. Available at:
http://www.tax.ny.gov/research/property/valuation/oilgas/index.htm.
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solidated Corporate Tax Base should take the same approach. Such inclu-
sion of intangible drilling costs is not only aligning with the importance
of resource origin theory, but similar idea can also be found in the asset
factor of the Common Consolidated Corporate Tax Base standard formu-
la. Intangible drilling costs are costs used to drilling and necessary for the
preparation of wells for production, without salvage value. Intangible
drilling costs are a risky investment that might not result in any concrete
or successful production. In the asset factor rule of the Common Consoli-
dated Corporate Tax Base Directive’s standard formula, research and de-
velopment costs are also regarded as a special type of asset. In the oil and
gas industry, intangible drilling costs play similar function as research
and development - successful research and development will create effi-
ciencies and improve production, but research and development are also
risky activities that cannot guarantee the return. Intangible drilling costs
have the same feature as research and development. When including in-
tangible drilling costs in the asset factor, these costs should not include
related wages, because wages are already calculated in the labour factor.

Last but not the least, although the asset factor can be designed to re-
flect the oil and gas origin importance, it is not necessary to abandon the
labour factor from the oil and gas industry formula. As indicated above,
an oil and gas group is usually a vertical integrated group. Unitary busi-
ness often exists between group members from the upstream industry to
the midstream industry. A suitable industry formula should be a formula
which can also reflect the close relation between group members. The
labour factor will reflect the contribution from employees, even though it
is natural that the labour factor of aless labour-intense group member
usually would be smaller than of a capital-intense group member. Since
these two types of industries (upstream and midstream) constitute the
whole oil and gas industry, a formula consisting of the labour factor, the
asset factor and the sales factor will be fair to all involved Member States.

4.4 Implications to the Nordic countries: the oil and gas industry in
the European Economic Area

Among the Nordic countries, the interaction between Norway and the
neighbouring European Union Member States is worth noticing. As indi-
cated above, the Common Consolidated Corporate Tax Base would not be
applicable to Norway, because the European Economic Area Agreement
does not harmonize the direct taxation matters. However, the oil and gas
fields in the North Sea belong to various states, including Norway and
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other European Union Member States. The current Common Consolidat-
ed Corporate Tax Base Directive Proposal’s oil and gas industry formula
is based on the European Union-centred rationale, instead of oil and gas
source-centred rationale. Since the oil and gas industry has an integrated
feature, it is quite possible that an oil and gas group conducts the up-
stream to the downstream business across Nordic countries, including
the European Union and the non-European Union Member States. In such
case, honouring the importance of resource origin theory is, in fact, the
best solution. When the Common Consolidated Corporate Tax Base
adopts the oil and gas formula that includes a special asset factor incor-
porating the extraction result multiplying an objectified price index, it
does not matter whether the origin jurisdiction is a European Union
Member State or not. It is fair to attribute the extraction result to where
extraction, i.e. production and exploration activities, really takes place. In
the current Article 42, the Common Consolidated Corporate Tax Base Di-
rective Proposal’s oil and gas industry attribution rule already fails to re-
flect the importance of the origin and its throw-back rule even deviates
further to attribute the sales to neither origin nor source, when it in-
volves a third country. It should modify the asset factor and amend the
current Article 42 of the Proposal for all relevant Nordic countries.

Conclusions

From the comparison above, it is clear that both the Common Consolidat-
ed Corporate Tax Base Directive Proposal’s oil and gas formula and the
experiences from Alaska have the same rationale: recognizing the im-
portance of the resource origin. However, the current Common Consoli-
dated Corporate Tax Base Directive Proposal’s oil and gas industry for-
mula fails to reflect the importance of the resource origin theory, because
it wrongly chooses the sales factor as the policy tool. It is a twofold mis-
understanding of the sales factor and the oil and gas industry. A domino
effect then inevitably occurs - the Common Consolidated Corporate Tax
Base tries to adopt “the sales-by-origin” rule to achieve the policy goal,
but it is lost in translation, even further when designing the throw-back
rule for the oil and gas industry formula. To expect a sales factor to re-
flect the resource origin is just redundant. The Common Consolidated
Corporate Tax Base Directive Proposal misunderstands the function of
the sales factor. Fortunately, experiences from Alaska provide us inspira-
tions. While maintaining the three-factor formula structure for the oil
and gas industry, it would be feasible and reasonable to include the ex-
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traction result as an item in the asset factor for the oil and gas industry.
The sales factor should just follow the standard formula, attributing the
sales to the destination. The oil and gas industry formula of the current
Common Consolidated Corporate Tax Base Directive Proposal needs sev-
eral amendments, to realign with the importance of the resource origin
rationale. Such amendments are also necessary to correct the misunder-
standing arising from the process of legal transplantation when the Eu-
ropean Union legislators tried to learn lessons from another jurisdiction.
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Medzinarodnopravna ochrana vol'ne Zijucich zivo¢ichov
v kontexte Dohovoru o ochrane stahovavych druhov
vol'ne Zijucich Zivoc¢ichov!

International Legal Protection of Wild Fauna

in Context of the Convention on the Conservation
of Migratory Species of Wild Animals

Jana Koprlova

Abstract: The aim of this paper is to introduce and to clarify the issue of
international legal protection of migratory species of wild fauna in the con-
text of its determining, the only global convention aimed at protection of
migratory species of wild animals, their habitats and migratory routes,
which is the Convention on the Conservation of Migratory Species of Wild
Animals, also known as the so-called Bonn Convention. The paper defines
the background of its adoption, the essential characteristics, the essence of
its functioning, the protection system embedded in it as well as its funda-
mental bodies, while clarifying the underlying key pillars of its effective
functioning.

Key Words: International Public Law; Protection of Wild Fauna; Protec-
tion of Migratory Species; Convention on the Conservation of Migratory
Species of Wild Animals; International Community.

Abstrakt: Cielom predloZeného prispevku je predstavit’ a objasnit proble-
matiku medzindrodnoprdvnej ochrany stahovavych druhov volne Zijicich
Zivocichov v kontexte jej urcujiiceho, jediného globdlneho dohovoru Specia-
lizujiiceho sa na ochranu migrujticich druhov vol'ne Zijiicich Zivoc¢ichov, ich
biotopov a migracnych ciest, ktorym je Dohovor o ochrane stahovavych
druhov volne Zijiicich Zivocichov, zndmy aj ako tzv. Bonnsky dohovor. Pri-
spevok vymedzuje pozadie jeho prijatia, zdkladné charakteristiky, podstatu
fungovania a systém ochrany v riom zakotveny, ako aj jeho zdkladné orgd-
ny, a sticasne objasriuje stivisiace kli¢ové piliere jeho efektivneho fungova-
nia.

1 PredloZeny prispevok bol vypracovany v ramci rieSenia projektu VEGA ¢. 1/0193/18 ,En-
vironmentalizdcia medzindrodného verejného prdva“, zodpovedny riesitel doc. JUDr. Juraj
Jankuv, PhD.
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KTlcové slova: Medzindrodné prdvo verejné; ochrana volne Zijicich Zivo-
¢ichov; ochrana stahovavych druhov; Dohovor o ochrane stahovavych dru-
hov volne Zijiicich Zivoc¢ichov; medzindrodné spolocenstvo.

Uvod

Na nasej planéte jestvuje velké mnozstvo réznorodych druhov stahova-
vych Zivoc¢ichov, pocnic druhmi, ktoré sa vyvijaju na izemi urcitého Sta-
tu a po dosiahnuti istého stupna vyvoja migruji do mora, napriklad tule-
ne, morské korytnacky, anadromné ryby; d’alej su to druhy prestivajice
sa na vel'ké vzdialenosti, ktoré migrujii medzi vylu¢nymi ekonomickymi
z6nami navzajom, ako aj medzi vyluénymi ekonomickymi zénami a $irym
morom, napriklad tuniaky ¢i velryby; izemné druhy s dobre vyvinutymi
vzormi migracie, napriklad vtaky; a konc¢iac morskymi ¢i vnitrozemsky-
mi druhmi, ktoré Ziju v pohrani¢nych oblastiach a zvycajne prekracuju
hranice jurisdikcie $tatov, napriklad gorily ¢i slony. Ked'Ze tieto stahova-
vé druhy vol'ne Zijlcich Zivocichov nereSpektuju statne hranice, predsta-
vuju osobitnd vyzvu pre ich zachovanie a ochranu v ramci medzinarod-
ného pravneho poriadku. Jedinym tuc¢innym pristupom je predpoklad, aby
medzinarodna pravna Uprava uplatnovala ,zosuladent ¢innost vsetkych
Statov vramci vnutrostatnych hranic jurisdikcie, v ktorych tieto druhy
travia akukol'vek cast svojho zZivotného cyklu“,2 Co je sucasne i hlavnou
myslienkou Dohovoru o ochrane stahovavych druhov vol'ne Zijicich Zzi-
vocichov (anglicky Convention on the Conservation of Migratory Species
of Wild Animals; d’alej len ,Dohovor”), environmentalnej zmluvy prijatej
pod zastitou Programu Organizacie Spojenych narodov pre Zivotné pro-
stredie, poskytujucej globalnu platformu pre ochranu a trvalo udrzatel'né
vyuzivanie stahovavych druhov vol'ne Zijtcich Zivocichov a ich biotopov.

Pozadie prijatia a zakladné charakteristiky Dohovoru

Hlavnym cielom Dohovoru su, vsulade sjeho zakladnym poslanim,
ochrana a uc¢inné riadenie stahovavych druhov vol'ne Zijucich zivoc¢ichov
vratane vtakov, cicavcov, plazov aryb v celom rozsahu arealu ich rozsi-

N

BlizSie pozri tiez LOUKA, E. International Environmental Law: Fairness, Effectiveness, and
World Order. 15t ed. New York: Cambridge University Press, 2006, s. 335. ISBN 978-0-521-
68759-1; SANDS, Ph,, ]. PEEL, et al. Principles of International Environmental Law. 3" ed.
New York: Cambridge University Press, 2012, s. 502. ISBN 978-0-521-14093-5, ako aj
Bonnsky dohovor. In: Ministerstvo Zivotného prostredia Slovenskej republiky [online].
2019 [cit. 2019-02-12]. Dostupné na: http://www.minzp.sk/postupy-ziadosti/ochrana-
prirody-krajiny/medzinarodne-dohovory/bonnsky-dohovor/.
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renia, ako aj ich migracnych tras, zimovisk a hniezdisk. Jeho pociatocny
zaklad moZno vyvodit z odporicania & 32 Stokholmského akéného planu
z roku 1972 a iniciativy vtedajsSej zdpadonemeckej vlady pripravit navrh
dohovoru o stahovavych druhoch vol'ne Zijucich Zivocichov, ktory by na-
pravil nedostatok jednotnosti a obmedzenost’ v uplatiovani dohéd plat-
nych vo vtedajSom obdobi.3 Dohovor, znamy tiez pod skratenym nazvom
Bonnsky dohovor, bol podpisany v nemeckom Bonne dila 23.jina 1979
a platnost’ nadobudol diia 1.novembra 1983.4 Dohovor pozostava z 20
¢lankov pomenovanych nasledovne: ClanokI Vyklad pojmov; Clanok II
Zakladné principy; Clanok III Ohrozené stahovavé druhy (Priloha I); Cla-
nok IV Stahovavé druhy, ktoré maja byt predmetom dohdod (Priloha II);
Clanok V Smernice na uzavieranie dohdd; Clanok VI Arealové staty; Cla-
nok VII Konferencia zmluvnych stran; Clanok VIII Vedecka rada; Clanok
IX Sekretariat; Clanok X Zmena alebo doplnok; Clanok XI Zmena alebo
doplnok priloh; Clanok XII Vplyv na medzinarodné dohovory a inu legis-
lativu; Clanok XIII Rie$enie sporov; Clanok XIV Vyhrady; Clanok XV Pod-
pis; Clanok XVI Ratifikacia, prijatie, sthlas; Clanok XVII Pristipenie; Cla-
nok XVIII Nadobudnutie platnosti; Clanok XIX Odsttipenie a Clanok XX
Depozitar. Jeho neoddelitel'nu stucast tvoria aj dve vyssie uvedené samo-
statné prilohy, rozdelené osobitne na ¢asti Mammalia (cicavce), Aves
(vtaky), Reptilia (plazy), Pisces (ryby) a Insecta (hmyz).>

Samotny Dohovor ma potenciilne globalnu uplatnitel'nost, a to naj-
ma z troch osobitnych dovodov: pokryva nezvycajne Siroku skalu hrozieb
pre uvedené druhy; jeho ustanovenia su ,neobvykle prisne vo svojich
obmedzeniach“ a, napokon, zavadza precedens v medzinarodnom prave
vztahujicom sa na vol'ne Zijice organizmy za Ucelom uzatvarania pod-
riadenych dohdd, ktoré ststred'uji svoju pozornost a tsilie na konkrétne

3 Blizsie pozri SANDS, Ph,, J. PEEL, et al. Principles of International Environmental Law.
3rd ed. New York: Cambridge University Press, 2012, s. 502. ISBN 978-0-521-14093-5.

4 Bliz$ie pozri DAMOHORSKY, M. et al. Mezindrodni prdvo Zivotniho prostiedi: II. édst:
(Zvldstni). 1. vyd. Beroun: IFEC, 2008, s. 135. ISBN 978-80-903409-8-9, ako aj Bonn Con-
vention. In: European Environment Agency [online]. 2019 [cit. 2019-02-12]. Dostupné na:
https://www.eea.europa.eu/help/glossary/eea-glossary /bonn-convention.

5 Bliz$ie pozri tiez Convention Text. In: Convention on the Conservation of Migratory Species
of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/
node/3916; Convention on the Conservation of Migratory Species of Wild Animals. In:
Convention on the Conservation of Migratory Species of Wild Animals [online]. 2019. 6.
[cit. 2019-02-12]. Dostupné na: https://www.cms.int/sites/default/files/instrument/
CMS-text.en_.PDF; a Species. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/
species.
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druhy volne Zijdcich Zivocichov. Stahovavé druhy Zivocichov, ktoré tvo-
ria predmet ochrany a i¢inného riadenia zo strany Dohovoru, si v iom
definované ako celkova populacia alebo akdkol'vek geograficky oddelena
Cast populacie akéhokol'vek druhu alebo nizsieho taxénu volne Zijucich
Zivocichov, pricom znacna cast jej clenov cyklicky a predvidatel'ne pre-
kracuje jednu alebo viacero vnutrostatnych hranic jurisdikcie.6 Medzi
hlavné néstroje napliania cielov Dohovoru patria predovietkym uzatva-
ranie ¢iastkovych pravnych noriem na ochranu ohrozenych druhov a ich
skupin, ochrana a obnova prirodnych biotopov a migra¢nych ciest vrata-
ne odstranovania prekazok v ich migracii, zamedzovanie zavlecenia, vy-
sadzania a Sirenia geograficky nepovodnych invazivnych druhov, medzi-
narodna spolupraca najmé na Urovni regiénov, a taktiez podpora a pro-
pagacia vyskumu.”

Zmluvné strany Dohovoru

Ku dnu 1.december 2018 evidoval Dohovor celkovo 127 zmluvnych
stran. Jeho prvymi zmluvnymi stranami sa vroku 1983 stali v regiéne
Eurépa Eurépske spolocenstva, Dansko, Mad'arsko, irsko, Taliansko, Lu-
xembursko, Holandsko, Portugalsko a Svédsko; v regiéne Afrika Egypt,
Kamerun a Niger; v regiéne Azia India a Izrael; a napokon v regiéne Juzna
astredna Amerika a Karibik to bolo Cile. Zatial v poradi poslednou
zmluvnou stranou Dohovoru sa stal v roku 2018 karibsky stat Trinidad
a Tobago. Dve krajiny, konkrétne Jamajka a Stredoafricka republika, ho
sice v pévodnom zneni podpisali, ale nakol'ko ho dosial neratifikovali, nie
su zatial' jeho zmluvnymi stranami.® Niektoré krajiny, aj ked nie su

6 BlizSie pozri Preambulu, ¢lanok I ods. 1 pism. a) a ¢lanok II ods. 1 Dohovoru; dalej pozri
tiez SANDS, Ph.,, ]J. PEEL, et al. Principles of International Environmental Law. 34 ed. New
York: Cambridge University Press, 2012, s. 502. ISBN 978-0-521-14093-5.

7 Blizsie pozri DAMOHORSKY, M. et al. Mezindrodni prdvo Zivotniho prostiedi: IL ¢dst:
(Zvlastni). 1. vyd. Beroun: IFEC, 2008, s. 136. ISBN 978-80-903409-8-9.

8 Pozn.: V uvedenom kontexte sa ziada pripomenut znenie ¢lanku 18 Viedenského dohovo-
ru o zmluvnom prave - Zavazok nemarit predmet a ticel zmluvy pred nadobudnutim jej
platnosti: ,Stat je povinny zdrzat' sa konania, ktoré by mohlo marit’ predmet a ti¢el zmlu-
vy, ak: a) podpisal zmluvu alebo vymenil listiny tvoriace zmluvu s vyhradou ratifikacie,
prijatia alebo schvalenia, kym jasne neprejavil imysel, Ze sa nehodla stat jej zmluvnou
stranou; alebo b) v obdobi, ktoré predchadza nadobudnutiu platnosti zmluvy, vyjadril
svoj suhlas s tym, Ze bude viazany zmluvou, a to za podmienky, Ze nadobudnutie platnosti
zmluvy nie je neprimerane odd’al'ované.” BlizSie pozri Vyhldsku ministra zahranicnych ve-
ci zo 4. septembra 1987 ¢. 15/1988 Zb. o Viedenskom dohovore o zmluvnom prdve; pozri
tieZ LANTAJOVA, D. Institit vyhrad k medzinarodnej zmluve, zmeny a tipravy medzina-
rodnych zmluv. In: ]. JANKUV, D. LANTAJOVA, et al. Medzindrodné zmluvné prdvo a jeho in-
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zmluvnymi stranami Dohovoru, st zmluvnymi stranami jednej alebo via-
cerych suvisiacich dohéd a/alebo podpisali jedno alebo viaceré memo-
randa o porozument; celkovo to je aktudlne 31 krajin.?

Obrazok 1 Pocet zmluvnych strdn Dohovoru - pociato¢ny stav vroku 1983 (vyznacené
modrou farbou)

Prameni: Parties and Range States. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/
en/parties-range-states.

Slovenska republika sa stala v poradi 45. zmluvnou stranou Dohovo-
ru, ktory pre niu nadobudol platnost dia 1. marca 1995 a ktory bol publi-
kovany v Zbierke zakonov v ramci Oznamenia Ministerstva zahrani¢nych
veci Slovenskej republiky ¢.91/1998 Z.z. o uzavreti Dohovoru o ochrane
stahovavych druhov vol'ne Zijucich Zivocichov.10 11

terakcia s pravnym poriadkom Slovenskej republiky. 1. vyd. Plzeni: Vydavatelstvi a naklada-
telstvi Ales Cenék, 2011, s. 55-77. ISBN 978-80-7380-342-1.

9 Bliz$ie pozri tieZ Parties and Range States. In: Convention on the Conservation of Migratory
Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.
int/en/parties-range-states.

10 Bliz8ie pozri tiez Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky [¢. 91/
1998 Z.z] o uzavreti Dohovoru o ochrane stahovavych druhov volne zZijucich Zivocichov.
In: Ministerstvo Zivotného prostredia Slovenskej republiky [online]. 2019. 13 s. [cit. 2019-
02-12]. Dostupné na: http://www.minzp.sk/files/sekcia-ochranyprirodyakrajiny/doho-
vory/bonnsky-dohovor/dohovor-o-chrane-stahovavych-druhov-volne-zijucich-zivoci-
chov.pdf, d'alej pozri tieZ Bonnsky dohovor. In: Ministerstvo Zivotného prostredia Sloven-
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Obrazok 2 Pocet zmluvnych stran Dohovoru - aktudlny stav z konca roku 2018 (vyznacené
modrou farbou)

Pramen: Parties and Range States. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/
en/parties-range-states.

Podstata fungovania Dohovoru a systém ochrany v iom zakotveny:
prilohy k Dohovoru a nastroje uplatnitel'né v ich ramci

K samotnému zneniu Dohovoru sud prilozené dve prilohy. V nich si me-
novite uvedené stahovavé druhy volne Zijucich zZivocichov, na ktoré sa
Dohovor vztahuje, pricom text Dohovoru definuje zadkladné povinnosti
zmluvnych stran voci druhom uvedenym v oboch prilohach osobitne. Pre

skej republiky [online]. 2019 [cit. 2019-02-12]. Dostupné na: http://www.minzp.sk/po-
stupy-ziadosti/ochrana-prirody-krajiny/medzinarodne-dohovory/bonnsky-dohovor;/.

11K predmetnej problematike bliZSie pozri tieZ napriklad suvisiace materialy z rokovania
vlady Slovenskej republiky: Navrh tcasti delegicie Slovenskej republiky na 7.zasadani
Konferencie zmluvnych stran Dohovoru o ochrane stahovavych druhov vol'ne Zijtcich Zzi-
vocichov a na 2. stretnuti zmluvnych stran Dohody o ochrane africko-euroazijskych dru-
hov vodného stahovavého vtactva. In: Portdl Otvorenej viddy [online]. 2019 [cit. 2019-02-
12]. Dostupné na: https://rokovania.gov.sk/RVL/Material/15341/1; ¢i Navrh ucasti de-
legacie Slovenskej republiky na 9.zasadnuti Konferencie zmluvnych stran Dohovoru
o ochrane stahovavych druhov volne Zijucich zZivocichov, Rim, Taliansko, 1. az 5.12.
2008. In: Portdl Otvorenej vlddy [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://
rokovania.gov.sk/RVL/Material/19105/1, ako aj prislu$né ustanovenia Zdkona ¢. 543/
2002 Z.z. 0 ochrane prirody a krajiny v platnom zneni.
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kazdu prilohu st povinnosti stanovené celkom odliSne a rovnaky staho-
vavy druh moézZe byt uvedeny v obidvoch prilohach sticasne, ak si to okol-
nosti vyzadujt. Priloha I a Priloha II k Dohovoru boli postupne dopliiané
amenené na zaklade zasadnuti Konferencie zmluvnych stran v rokoch
1985, 1988, 1991, 1994, 1997, 1999, 2002, 2005, 2008, 2011, 2014
a 2017. Ich aktualne znenie nadobudlo platnost dna 26. januara 2018.12
MoéZeme doplnit, Ze Dohovor spravuje tzv. Globalny informacény systém
stahovavych druhov (anglicky Global Register of Migratory Species).13

Priloha I - Ohrozené stahovavé druhy

Prilohal obsahuje zoznam stahovavych druhov volne Zzijicich Zivoci-
chov, u ktorych sa zistilo, Ze st v nebezpecenstve vyhynutia v celom roz-
sahu alebo vo vyznamnej casti ich populacie. Konferencia zmluvnych
stradn podrobnejsie vymedzila pojem ,byt ohrozeny“ v zmysle ,celit vel-
mi vysokému riziku zaniku vo volnej prirode v blizkej budicnosti”
(Uznesenie 11.33 ods. 1). Vuvedenom uzneseni sucasne definovala aj
vSeobecny stlad medzi pojmom ,byt ohrozeny*, tak, ako ho vymedzuje
Dohovor, a kritériami tzv. Cervenej listiny ohrozenych druhov Medzina-
rodnej Unie na ochranu prirody a prirodnych zdrojov (konkrétne verzie
3.1). Strany, ktoré su tzv. aredlovymi Statmi pre stahovavé druhy uvede-
né v Prilohe [, sa musia usilovat’ o ich prisnu ochranu zakazom lovu ta-
kychto druhov, a to s veI'mi obmedzenym rozsahom vynimiek, zachova-
vanim a tam, kde je to vhodné, obnovovanim ich biotopov, predchadza-
nim, odstrafiovanim alebo zmierfiovanim prekazok ich migracie a kon-
trolou inych faktorov, ktoré by ich mohli ohrozovat.14

Odchyt Zivocichov uvedenych v Prilohe I podlieha vynimkam, ktoré
zahinaju odchyt:15

+ navedecké ucely;
#+ na Uclely zvySenia rozsirovania a prezitia druhov; a

12 Bliz8ie pozri Appendix [ & II of CMS. In: Convention on the Conservation of Migratory Spe-
cies of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/
en/page/appendix-i-ii-cms.

13 Blizie pozri DAMOHORSKY, M. et al. Mezindrodni prdvo Zivotniho prostiedi: II. édst:
(Zvldstni). 1. vyd. Beroun: IFEC, 2008, s. 136. ISBN 978-80-903409-8-9.

14 BlizSie pozri Appendix [ & II of CMS. In: Convention on the Conservation of Migratory Spe-
cies of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/
en/page/appendix-i-ii-cms.

15 Bliz8ie pozri LOUKA, E. International Environmental Law: Fairness, Effectiveness, and
World Order. 15t ed. New York: Cambridge University Press, 2006, s. 335. ISBN 978-0-521-
68759-1.
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4+ na Gcely prispdsobenia sa potrebdm tradi¢ného Zivobytia.

Odchyt stahovavych druhov volne Zijucich Zivoéichov uvedenych
v Prilohe I vSak m6Zu od6vodnit aj mimoriadne okolnosti. Aby sa obme-
dzila vol'nost uplatnovana statmi v ramci uvedenych Sirokych vynimiek,
Dohovor zdoéraznuje, Ze obsah vynimiek musi byt presny a obmedzeny
v priestore a case a nesmie ohrozovat ochranu predmetnych stahova-
vych druhov vol'ne Zijucich Zivocichov. Ak sa Staty rozhodnu uplatnit’ vy-
nimky, musia to ¢o najskor oznamit Sekretaridtu Dohovoru.16

Priloha II - Stahovavé druhy zachovdvané prostrednictvom dohéd

Priloha II sa vztahuje na stahovavé druhy vol'ne Zijtcich Zivoc¢ichov, kto-
ré majd nepriaznivy stav ochrany a ktoré si vyzadujd medzinarodné do-
hody o ich ochrane a riadeni, ako aj na tie, ktoré maju stav ochrany, ktory
by vyznamne profitoval z medzinarodnej spoluprace, ktora by sa mohla
dosiahnut medzinarodnou dohodou.!” Tzv. nepriaznivy stav ochrany
predstavuje situacie, ked’:18

4+ stahovavé druhy nie s schopné sa dlhodobo samostatne udrziavat
ako zivotaschopna zlozka svojich ekosystémov; alebo

4+ rozsah stahovavych druhov sa bud’ uZ zniZuje, alebo sa pravdepo-
dobne zac¢ne dlhodobo znizovat’; alebo

4+ v blizkej budicnosti nie je a nebude existovat’ dostatok biotopov na
dlhodobé udrzanie populdcie prislu§nych stahovavych druhov; alebo

4+ distribucia a pocetnost’ stahovavych druhov sa nepribliZuje historic-
kému pokrytiu a irovniam v takom rozsahu, aby existovali poten-
cidlne vhodné ekosystémy, a v rozsahu, ktory je v silade s rozumnym
manazmentom vol'ne Zijucich stahovavych druhov zivocichov.

Dohovor povzbudzuje tzv. aredlové staty druhov uvedenych v Prilo-
he II, aby uzatvarali globalne alebo regionalne dohody na ochranu a ria-
denie jednotlivych druhov alebo skupin pribuznych druhov, pricom im
poskytuje zodpovedajice usmernenia. Dohody by sa mali vztahovat na

16 BlizSie pozri LOUKA, E. International Environmental Law: Fairness, Effectiveness, and
World Order. 1st ed. New York: Cambridge University Press, 2006, s. 335. ISBN 978-0-521-
68759-1.

17 BlizSie pozri Appendix I & II of CMS. In: Convention on the Conservation of Migratory Spe-
cies of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/
en/page/appendix-i-ii-cms.

18 BlizSie pozri SANDS, Ph., ]. PEEL, et al. Principles of International Environmental Law.
3rd ed. New York: Cambridge University Press, 2012, s. 503. ISBN 978-0-521-14093-5, ako
aj ¢lanok I ods. 1 pism. c) a d) Dohovoru.
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celt skalu dotknutych stahovavych druhov, zaoberat’ sa viac ako jednym
stahovavym druhom a mali by byt otvorené na pristup pre vSetky Staty,
aj ked' nie si zmluvnymi stranami Dohovoru. Kazd4 z dohéd by mala ob-
sahovat’ osobitny ak¢ny plan. Dohody, ktoré boli prijaté na zaklade Do-
hovoru, sa snazia napriklad o zachovanie tulefiov vo Waddenskom mori,
netopierov v Eurdpe, malych velryb v Baltskom mori a Severnom mori,
velryb v Stredozemnom mori a Ciernom mori, sibirskeho Zeriava, $tih-
lych hvizdakov, africko-euroazijskych stahovavych vodnych vtakov c¢i
morskych korytnaciek. Okrem tychto dohdd tvoria tieZ mimoriadne dole-
Zité nastroje Dohovoru memoranda o porozumeni, ktoré sa tykaji oso-
bitnych druhov alebo skupin stahovavych druhov volI'ne Zijtcich Zivoci-
chov a ktoré mozu posobit ako prvy krok k uzavretiu dohody, a d'alej na
nizsich urovniach rézne ak¢né plany a iniciativy vztahujice sa na indivi-
duélne stahovavé druhy vol'ne Zijucich Zivoc¢ichov.19 20

Podl'a ¢lankulV ods.4 Dohovoru je mozZné vsulade s principom
predbeznej opatrnosti uzatvarat' i d'alsie dohody pre také ohrozené sta-
hovavé druhy vol'ne Zijucich zZivocichov, ktoré zatial nie st na zoznamoch
ani jednej z priloh Dohovoru, ale u ktorych vsak vedecké stidie preukazu,
Ze by im pri ich ochrane medzinarodna spolupraca prospela.2!

V uvedenych ohl'adoch Dohovor funguje ako rdmcovy dohovor, z kto-
rého sa d'alej vyvijaju samostatné nastroje. Dohody, ktorych je v sucas-
nosti uzatvorenych celkovo sedem,?2 sa mozu menit od pravne zavaz-
nych zmliv (dohody v uzsom zmysle) aZ po menej formalne nastroje, ako
su memoranda o porozumeni, ktorych je v sticasnosti uzatvorenych cel-

19 Bliz8ie pozri LOUKA, E. International Environmental Law: Fairness, Effectiveness, and
World Order. 1t ed. New York: Cambridge University Press, 2006, s. 335-336. ISBN 978-0-
521-68759-1; SANDS, Ph,, ]. PEEL, et al. Principles of International Environmental Law.
3rd ed. New York: Cambridge University Press, 2012, s. 503-504. ISBN 978-0-521-14093-
5, ako aj Memoranda of Understanding. In: Convention on the Conservation of Migratory
Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.
int/en/cms-instruments/mou.

20 Pozn.: Dohody sa zameriavaji zvac$a na skupiny druhov vol'ne Zijicich stahovanych zi-
vocichov, memoranda o porozumeni skor na ich jednotlivé samostatné druhy. Blizsie po-
zri DAMOHORSKY, M. et al. Mezindrodni prdvo Zivotniho prostted: II. &dst: (Zvidstni).
1. vyd. Beroun: IFEC, 2008, s. 125. ISBN 978-80-903409-8-9.

21 Bliz$ie pozri DAMOHORSKY, M. et al. Mezindrodni prdvo Zivotniho prostitedi: II. &dst:
(Zvldstni). 1. vyd. Beroun: IFEC, 2008, s. 136. ISBN 978-80-903409-8-9.

22 ]ch uplny zoznam, ako aj odkazy na plnotextové znenia v anglickom jazyku pozri blizsie
Agreements. In: Convention on the Conservation of Migratory Species of Wild Animals [on-
line]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/cms-instruments/
agreements.
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kovo 19,23 ak¢né plany alebo iniciativy tykajice sa druhov, ktoré v co
najvacsej moznej miere pokryvaju cely migrac¢ny rozsah prislusnych sta-
hovavych druhov volne Zijucich Zivoéichov. Vyvoj nastrojov uspdsobe-
nych potrebam zachovania a ochrany prislusnych druhov a prispésobe-
nych poziadavkam jednotlivych regiénov vytvara jedinec¢nu charakteris-
ticku ¢rtu Dohovoru.24 25

Prilohal a Priloha Il sa mdzu menit’ a dopiiiat’ na ktoromkol'vek za-
sadnuti Konferencie zmluvnych stran. Zmeny a dodatky pozostavaju zo
stahovavych druhov vol'ne Zijucich Zivocichov alebo ich populécii, ktoré
sa dopliajt alebo odoberajt z oboch priloh. Navrhy na zmenu a doplne-
nie mozZe predlozit ktorakolvek zmluvna strana v sulade s postupom
uvedenym v ¢lanku XI Dohovoru. Konferencia zmluvnych stran nasledne
na svojom zasadnuti rozhoduje o prijati alebo zamietnuti kazdého jed-
notlivého navrhu, pricom zohl'adiiuje odportcania Vedeckej rady Doho-
voru. Podrobné usmernenia na posudzovanie ndvrhov na zmenu a dopl-
nenie priloh vymedzuje Uznesenie 11.33 Konferencie zmluvnych stran.zé

23 Ich uplny zoznam, ako aj odkazy na plnotextové znenia v anglickom jazyku pozri blizsie
Memoranda of Understanding. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/
cms-instruments/mou.

24 Bliz8ie pozri Appendix I & Il of CMS. In: Convention on the Conservation of Migratory Spe-
cies of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/
en/page/appendix-i-ii-cms, ako aj Bonnsky dohovor. In: Ministerstvo Zivotného prostredia
Slovenskej republiky [online]. 2019 [cit. 2019-02-12]. Dostupné na: http://www.minzp.
sk/postupy-ziadosti/ochrana-prirody-krajiny/medzinarodne-dohovory/bonnsky-doho-
vor/.

25 Pozn.: Slovenska republika je zmluvnou stranou Dohody o ochrane africko-euroazijskych
druhov vodného stahovavého vtactva a Dohody o ochrane populacii eur6pskych netopie-
rov, a sucasne tiez signatdirom dvoch memorand o porozumeni, konkrétne Memoranda
o porozumeni pri ochrane a manazmente stredoeur6pskej populacie dropa fizatého (Otis
tarda) a Memoranda o porozumeni o ochrane migrujiceho dravého vtictva v Afrike
a Eurazii. Slovenska republika je v sti¢asnosti aredlovym Statom desiatich druhov vtakov
zaradenych do Prilohy I Dohovoru: trsteniarik vodny (Acrocephalus paludicola), hus mala
(Anser erythropus), orol hrubozoby (Aquila clanga), orol kralovsky (Aquila heliaca),
chochlacka bielooka (Aythya nyroca), krakl'a belasa (Coracias garrulus), sokol raroh (Fal-
co cherrug), sokol kobcovity (Falco vespertinus), orliak morsky (Haliaeetus albicilla)
a drop fuzaty (Otis tarda). Blizsie pozri Bonnsky dohovor. In: Ministerstvo Zivotného pro-
stredia Slovenskej republiky [online]. 2019 [cit. 2019-02-12]. Dostupné na: http://www.
minzp.sk/postupy-ziadosti/ochrana-prirody-krajiny/medzinarodne-dohovory/bonnsky-
dohovor/.

26 BlizSie pozri Resolution 11.33, Guidelines for Assessing Listing Proposals to Appendices I
and II of the Convention [UNEP/CMS/COP12/Doc.21.1.35, 2017-05-19]. In: Convention on
the Conservation of Migratory Species of Wild Animals [online]. 2019. 6 s. [cit. 2019-02-
12]. Dostupné na: https://www.cms.int/sites/default/files/document/cms_cop12_doc.
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Zmeny a doplnenia oboch priloh sa prijimaju dvojtretinovou vacsinou
pritomnych a hlasujdcich zmluvnych stran anadobidajd platnost pre
vSetky zmluvné strany Dohovoru devatdesiat dni po zasadnuti Konferen-
cie zmluvnych stran, na ktorej boli prijaté, s vynimkou tych zmluvnych
stran, ktoré uplatnili vyhradu.2” Pocas devatdesiatich dni pred nadobud-
nutim platnosti prislusnej zmeny ¢i doplnenia méze ktorakol'vek zmluv-
na strana pisomne oznamit depozitarovi vyhradu tykajtiicu sa danej zme-
ny alebo doplnenia. Vyhradu k pozmenujicemu ¢i dopliiujicemu navrhu
mozno odvolat pisomnym ozndmenim depozitarovi, t.j. Ministerstvu za-
hrani¢nych veci Spolkovej republiky Nemecko; nasledne takato zmena
nadobudne pre dand zmluvnu stranu platnost’ devatdesiat dni po stiah-
nuti vyhrady.28 29

Organizacna Struktira Dohovoru

Rozhodovaci organ Dohovoru tvori Konferencia zmluvnych stran. Jej za-
sadnutia sa konaji pravidelne v trojro¢nych intervaloch.3 Ako hlavny

21.1.35_res_11.33_criteria-assessing-listing-proposals_e.pdf, ako aj Addendum 1 to the
Resolution 11.33, Guidelines for Assessing Listing Proposals to Appendices I and II of the
Convention [UNEP/CMS/COP12/Doc.21.1.35/Add.In-S.1/C, 2017-07-12]. In: Convention
on the Conservation of Migratory Species of Wild Animals [online]. 2019 [cit. 2019-02-12].
Dostupné na: https://www.cms.int/en/document/addendum-1-resolutions-repeal-part-
res1133-guidelines-assessing-listing-proposals.

27 Bliz$ie pozri tiez LANTAJOVA, D. Aplikacia instititu vyhrad k medzinarodnej zmluve. In:
D. LANTAJOVA a]. JANKUV, eds. Tedria aplikdcie medzindrodnej zmluvy ako ndstroja
prdvnej reguldcie na ndrodnej, medzindrodnej a komunitdrnej tirovni. 1. vyd. Trnava: Tr-
navska univerzita v Trnave, Pravnicka fakulta, 2009, s. 77-87. ISBN 978-80-8082-306-1;
a LANTAJOVA, D. Institit vyhrad k medzinarodnej zmluve, zmeny a tipravy medzinarod-
nych zmluav. In: J. JANKUV, D. LANTAJOVA, et al. Medzindrodné zmluvné prdvo a jeho inter-
akcia s pravnym poriadkom Slovenskej republiky. 1. vyd. Plzen: Vydavatelstvi a nakladatel-
stvi Ale$ Cenék, 2011, s. 55-77. ISBN 978-80-7380-342-1.

28 BlizSie pozri Appendix [ & II of CMS. In: Convention on the Conservation of Migratory Spe-
cies of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/
en/page/appendix-i-ii-cms, ako aj SANDS, Ph,, ]. PEEL, et al. Principles of International En-
vironmental Law. 37 ed. New York: Cambridge University Press, 2012, s. 504. ISBN 978-0-
521-14093-5.

29 Blizie pozri tiez LANTAJOVA, D. Uprava vyhrad k medzinarodnym zmluvam a ich pripus-
tnost’ a oponovatelnost. In: D. LANTAJOVA, ed. Uloha medzindrodného prdva a eurdpske-
ho prdva v 21. storoci z pohl'adu krajin V4 [CD-ROM]. 1. vyd. Trnava: Trnavska univerzita
v Trnave, Pravnicka fakulta, 2009. 15 s. ISBN 978-80-8082-258-3.

30Pozn.: Do dneSného dia sa uskutocnilo celkovo dvanast zasadnuti Konferencie zmluv-
nych stran, konkrétne prvé zasadnutie sa konalo v oktébri 1985 v Nemecku, druhé za-
sadnutie v oktébri 1988 vo Svajéiarsku, tretie zasadnutie v septembri 1991 vo Svajéiar-
sku, $tvrté zasadnutie v juni 1994 v Keni, piate zasadnutie v aprili 1997 vo Svajéiarsku,
Sieste zasadnutie v novembri 1999 v Juznej Afrike, siedme zasadnutie v septembri 2002

148 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2019, Volume VIIL, Issue 1, Pages 138-165 D
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

rozhodovaci organ Dohovoru ma tieZ zodpovednost za preskiimanie vy-
konavania Dohovoru, vratane preskimania a hodnotenia stavu ochrany
stahovavych druhov volne Zijlcich Zivoc¢ichov a vydavania odpordcani
zmluvnym stranam na zlepSenie stavu ochrany stahovavych druhov vol-
ne zijucich Zivocichov a zlepsSenie uc¢innosti samotného Dohovoru.3! Poli-
tické a administrativne usmernenia medzi jednotlivymi stretnutiami za-
bezpecuje tzv. Stala rada. Vedecka rada sa stretava medzi zasadnutiami
Konferencie zmluvnych stran za déelom poskytovania vedeckého pora-
denstva a urcovania priorit v oblastiach vyskumu a ochrany. Sekretariat
rozvija a podporuje suvisiace dohody, komplexne zabezpecuje stretnutia,
podporuje a dohliada na projekty vztahujlice sa na vyskum a ochranu
a spolupracuje s vladami a partnerskymi organizaciami Dohovoru. Sekre-
tariat je zaistovany Programom Organizacie Spojenych narodov pre Zi-
votné prostredie (anglicky the United Nations Environment Programme,
anglicka skratka UNEP), sidli v nemeckom Bonne, pricom disponuje po-
bockou v Abti Dhabi v Spojenych arabskych emiratoch.32

Stala rada

Stala rada Dohovoru bola zriadenad Uznesenim 1.1 Konferencie zmluv-
nych stran. Je zodpovedna za vykonavanie docasnych ¢innosti v mene
Konferencie zmluvnych stran, pricom:33

4 zabezpecuje, aby sa vykonavali prijaté rozhodnutia;

4 monitoruje rozpocet;

4 predkladd odpordcania na postdenie dalSou Konferenciou zmluv-
nych stran;

4 poskytuje rady a usmernenia Sekretariatu;

v Nemecku, 6sme zasadnutie v novembri 2005 v Keni, deviate zasadnutie v decembri
2008 v Taliansku, desiate zasadnutie v novembri 2011 v Nérsku, jedenaste zasadnutie
v novembri 2014 v Ekvadore a zatial' posledné, dvanaste zasadnutie sa uskutocnilo v ok-
tébri 2017 na Filipinach. Blizs$ie pozri Conference of the Parties. In: Convention on the
Conservation of Migratory Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Do-
stupné na: https://www.cms.int/meetings/conference-of-parties.

31 Bliz8ie pozri ¢lanok VII Dohovoru, ako aj SANDS, Ph,, ]. PEEL, et al. Principles of Interna-
tional Environmental Law. 34 ed. New York: Cambridge University Press, 2012, s. 504.
ISBN 978-0-521-14093-5.

32 Bliz$ie pozri Organizational Structure of CMS. In: Convention on the Conservation of Migra-
tory Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.
cms.int/en/about/cms-organizational-structure.

33 BlizSie pozri Standing Committee. In: Convention on the Conservation of Migratory Species
of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/me-
etings/standing-committee.
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+ zastupuje Konferenciu zmluvnych stran pri rokovaniach s hostitel-
skou vladou a Programom Organizacie Spojenych narodov pre Zivot-
né prostredie so zretelom na Sekretariat;

+ podsobi v pozicii predsednictva pocas zasadnutia Konferencie zmluv-
nych stran; a

+ vykonava akékolvek d’alSie ad hoc tlohy, ktoré jej prideli Konferen-
cia zmluvnych stran.

Stala rada sa zvycCajne stretava bezprostredne pred a po konani za-
sadnutia Konferencie zmluvnych stran. V obdobi medzi zasadnutiami sa
stretava spravidla raz rocne. Sklada sa zo zastupcov kazdého globalneho
regionu, depozitara, zastupcu krajiny, ktora bola hostitel'om predchadza-
juceho zasadnutia Konferencie zmluvnych stran, a pripadne zastupcu
krajiny, ktora planuje hostit nasledujice zasadnutie Konferencie zmluv-
nych stran. Eurépa a Afrika ako regiény s najvacSim zastipenim zmluv-
nych stran v rdmci Dohovoru maju v Stélej rade po troch zastupcoch, re-
gién Strednd ajuzna Amerika a Karibik a azijsky region maja po dvoch
zastupcoch, a napokon regién Ocednia ma ustanoveného jedného zastup-
cu. Severna Amerika nema ziadne zastipenie, nakol'ko ani jedna jej kraji-
na nie je zmluvnou stranou Dohovoru. Podmienky pre udel'ovanie man-
datov pre svojich regionadlnych zastupcov prijala Stdla rada na svojom
37. zasadnuti.3* Aktudlne su v Stalej rade zastipeni z regiéonu Afrika ako
Clenovia Kongo, Juznad Afrika a Tanzania a ako alternacni ¢lenovia Mali,
Alzirsko a Ketia, z regiénu Azia ako ¢lenovia Mongolsko a Kirgizsko a ako
alternacni clenovia Tadzikistan a Pakistan, zregiénu Stredna ajuzna
Amerika a Karibik ako ¢lenovia Bolivia a Kostarika a ako alternacni Cle-
novia Argentina a Panama, z regiénu Eurédpa ako ¢lenovia Noérsko, Fran-
ctizsko a Gruzinsko aako alternaéni ¢lenovia Loty3sko a Svajéiarsko,
z regiénu Oceania ako ¢len FidZi a ako alternac¢ny ¢len Palau. Dalej v nej
maju zastupenie v pozicii depozitara Nemecko, v pozicii hostitel'skej kra-
jiny v poradi predchadzajticeho zasadnutia Konferencie zmluvnych stran
Filipiny a, napokon, v postaveni hostitel'skej krajiny v poradi nasleduju-
ceho zasadnutia Konferencie zmluvnych strdn ma v nej nateraz zasttpe-
nie aj India.3> 36

34 Blizsie pozri Terms of Reference for Regional Members of the Standing Committee. In:
Convention on the Conservation of Migratory Species of Wild Animals [online]. 2019. 3 s.
[cit. 2019-02-12]. Dostupné na: https://www.cms.int/sites/default/files/uploads/pdfs/
stc_terms-of-reference_up_dated_version_031116.pdf.

35 Bliz$ie pozri aktualny stav na webovej stranke Standing Committee. In: Convention on the
Conservation of Migratory Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Do-
stupné na: https://www.cms.int/meetings/standing-committee; pre podrobné informa-
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Vedeckad rada

Zriadenie Vedeckej rady za ucelom poskytovania poradenstva ohl'adom
vedeckych otdzok inym organom Dohovoru a zmluvnym strandm Doho-
voru ustanovuje ¢lanok VIII Dohovoru. Vedecka rada bola zriadena na
prvom zasadnuti Konferencie zmluvnych stran v roku 1985 v nemeckom
Bonne Uznesenim 1.4. Jej tlohou je najma predkladat Konferencii zmluv-
nych stran odpordcania ohl'adom takych otazok, akymi sd vyskum sta-
hovavych druhov vol'ne Zijicich Zivocichov, osobitné ochranné a riadiace
opatrenia, zarad'ovanie jednotlivych stahovavych druhov do priloh Do-
hovoru a ich oznacovanie pre tzv. Zosuladené alebo kooperac¢né ¢innosti
podl'a Dohovoru. Poskytuje tieZ poradenstvo ohl'adom opravnenosti pla-
novanych projektov na ich financovanie prostrednictvom tzv. Programu
malych grantov Dohovoru.37

Kazd4 zmluvna strana Dohovoru je opravneni vymenovat svojho
kvalifikovaného odbornika za ¢lena Vedeckej rady (ide o tzv. poradcov
urcenych zmluvnymi stranami). Zmluvné strany mozu tieZ vymenovat
nahradného vedeckého poradcu, ktory ma pravo zucastiiovat sa na za-
sadnutiach Vedeckej rady v pripadoch, ked' sa zasadnutia nemoéZe zu-
Castnit uréeny riadny poradca. Okrem ¢lenov menovanych jednotlivymi
zmluvnymi stranami moZe Konferencia zmluvnych strdn menovat do
Vedeckej rady dalSich odbornikov pokryvajucich oblasti, ktoré st pred-
metom osobitného zaujmu Dohovoru (ide o tzv. poradcov menovanych
Konferenciou zmluvnych stran).38

Tzv. Proces buducej fazy, ktory sa uskutoc¢nil pocas trojrocného ob-
dobia rokov 2009 az 2011, ustanovil restrukturalizaciu Vedeckej rady
ako jednu zo Sestnastich ciel'ovych aktivit v rdmci Dohovoru, ¢o bliZsie

cie o vSetkych doterajsich ¢lenoch i alternacnych ¢lenoch Stalej rady od roku 1985 pozri
prehl'ad na webovej stranke The CMS Standing Committee - Members (as of 28 October
2017). In: Convention on the Conservation of Migratory Species of Wild Animals [online].
2019. 2 s. [cit. 2019-02-12]. Dostupné na: https://www.cms.int/sites/default/files/uplo-
ads/pdfs/stc_members_tbl_1985-2020.pdf.

36 Bliz8ie pozri Standing Committee. In: Convention on the Conservation of Migratory Species
of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/me-
etings/standing-committee.

37 Bliz$ie pozri ¢lanok VIII Dohovoru, ako aj Scientific Council. In: Convention on the Conser-
vation of Migratory Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na:
https://www.cms.int/meetings/scientific-council.

38 BlizSie pozri Scientific Council. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/mee-
tings/scientific-council.
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uvadzaju prave Uznesenie 10.9 o buducej Struktire a stratégiach pre Do-
hovor a tzv. Rodinu Dohovoru a Uznesenie 10.1 o finan¢nych a adminis-
trativnych zaleZitostiach. Pocas jedenasteho zasadnutia Konferencie
zmluvnych stran v roku 2014 boli prostrednictvom Uznesenia 11.4 o re-
Strukturalizacii Vedeckej rady dohodnuté viaceré jej institucionalne a or-
ganizac¢né zmeny. Osobitne sa pritom potvrdilo, Ze Vedecka rada bude aj
nad’alej zloZena z ¢lenov menovanych jednotlivymi zmluvnymi stranami
a ¢lenov menovanych Konferenciou zmluvnych stran, pricom sa stucasne
rozhodlo, Ze pre kazdé obdobie medzi dvoma po sebe nasledujicimi za-
sadnutiami Konferencie zmluvnych stran by sa mal urcit vo Vedeckej ra-
de tzv. reprezentativny vyber Clenstva nazvany Vybor pre zasadnutia Ve-
deckej rady, ktory by sa mal skladat' z deviatich poradcov menovanych
Konferenciou zmluvnych stran s odbornymi znalostami v oblasti taxo-
nomickych a tematickych otazok a sticasne patnastich poradcov menova-
nych zmluvnymi stranami, vybranych z geografickych regiénov Stalej ra-
dy, konkrétne: traja z Afriky, traja z Azie, traja z Eurépy, traja z Oceanie,
traja z juznej a strednej Ameriky a Karibiku. Clenov Vyboru pre zasadnu-
tia Vedeckej rady by mala menovat Konferencia zmluvnych stran na kaz-
dom svojom riadnom zasadnuti. Ako prechodné opatrenie zamerané na
implementaciu uvedenej organiza¢nej zmeny v obdobi medzi jedenastym
a dvanastym zasadnutim Konferencie zmluvnych stran poziadala Konfe-
rencia zmluvnych stran pocas svojho jedenasteho zasadnutia Stalu radu,
aby na svojom 44. zasadnuti v oktébri 2015 v nemeckom Bonne zvolila
a vymenovala ¢lenov Vyboru pre zasadnutia Vedeckej rady na trojroc¢nicu
v obdobi rokov 2015 az 2017.39.40,41

39 Pre uplny zoznam clenov Vedeckej rady a ¢lenov Vyboru pre zasadnutia Vedeckej rady
pozri blizsie List of CMS Scientific Councillors. In: Convention on the Conservation of Mi-
gratory Species of Wild Animals [online]. 2019. 15s. [cit. 2019-02-12]. Dostupné na:
https://www.cms.int/sites/default/files/uploads/ScC_list_2018_05.pdf.

40 Pozn.: Do dne$ného dna sa uskutocnilo celkovo osemnéast’ zasadnuti Vedeckej rady, pri-
¢om prvé zasadnutie sa konalo v oktébri 1988 vo Svajéiarsku, druhé zasadnutie v marci
1991 v Nemecku, tretie zasadnutie v septembri 1991 vo §Vajéiarsku, Stvrté zasadnutie
v maji 1993 v Nemecku, piate zasadnutie v juni 1994 v Keni, Sieste zasadnutie v novembri
1995 v Nemecku, siedme zasadnutie v aprili 1997 vo Svajéiarsku, 6sme zasadnutie v jini
1998 v Holandsku, deviate zasadnutie v novembri 1999 v Juznej Afrike, desiate zasadnu-
tie vmaji 2001 v Spojenom kral'ovstve, jedenaste zasadnutie v septembri 2002 v Nemec-
ku, dvanaste zasadnutie v marci 2004 v Spojenom kralovstve, trindste zasadnutie v no-
vembri 2005 v Keni, Strnaste zasadnutie v marci 2007 v Nemecku, patnaste zasadnutie
v novembri 2008 v Taliansku, Sestnaste zasadnutie vjini 2010 v Nemecku, sedemndste
zasadnutie v novembri 2011 v Nérsku a zatial' posledné, osemnaste zasadnutie sa usku-
tocnilo v juli 2014 v Nemecku. Okrem nich sa vSak konali aj osobitné zasadnutie Vedeckej
rady Dohovoru zamerané na planovanie aktivit v juni 2009 v Nemecku, osobitné zasadnu-
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Sekretaridt

Sekretariat predstavuje koordina¢ny organ Dohovoru. Jeho funkcie su
vymedzené v ¢lanku IX Dohovoru, pricom zahfiaja:+2

organizovanie azabezpecCovanie zasadnuti Konferencie zmluvnych
stran, Vedeckej rady a Stalej rady;

propagaciu a podporu rozvoja suvisiacich dohéd;

stimulaciu a dohl'ad nad vyskumnymi a ochrannymi projektmi;
podporu vymeny informacii medzi zmluvnymi stranami; a
spolupracu s medzinarodnymi vladnymi a mimovladnymi organiza-
ciami.

FEEE

Cinnost Sekretariatu zabezpecuje a riadi Program Organizacie Spo-
jenych narodov pre Zivotné prostredie. Od svojho zaloZenia sidli Sekreta-
riat v nemeckom Bonne, od roku 1998 uZ na akademickej p6de Organiza-
cie Spojenych narodov. Zamestnancov ma vsak aj mimo bonnskej centra-
ly.#3 Urad v Abt Dhabi dohliada na implementaciu Memoranda o poro-
zumeni o ochrane migrujucich dravych vtakov v Afrike a Eurazii a Memo-
randa o porozumeni o ochrane a riadenf dugongov a ich biotopov v celom
ich rozsahu. RieSi i spolo¢né hrozby pre migrujice druhy vol'ne Zijicich
zivoc¢ichov regionalneho vyznamu, akymi si morské cicavce a morské ko-
rytnacky, vo vztahu kich ubytkom v pozicii vedl'ajsich ulovkov pri ko-
mercnych vylovoch inych druhov a obeti zapletenia sa do rybarskych sie-
ti, a zaroven tiez podporuje Dohovor a jeho stivisiace dohody v regiénoch
zapadnej Azie a severozapadného Indického oceanu. Od zaloZenia v roku

tie Vedeckej rady Dohovoru zamerané na stratégiu a planovanie v oktébri 2013 v Talian-
sku, a taktieZ tri zasadnutia Vyboru pre zasadnutia Vedeckej rady: vSetky tri sa uskuto¢ni-
li v Nemecku, pri¢om prvé zasadnutie sa zrealizovalo v aprili 2016, druhé zasadnutie v ju-
li 2017 a tretie zasadnutie v maji 2018. BliZSie pozri sihrnny prehl'ad na webovej stranke
Scientific Council. In: Convention on the Conservation of Migratory Species of Wild Animals
[online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/meetings/scientific-
council.

41 Bliz$ie pozri Scientific Council. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/mee-
tings/scientific-council.

42 Bliz§ie pozri ¢lanok IX Dohovoru, ako aj About the CMS Secretariat. In: Convention on the
Conservation of Migratory Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Do-
stupné na: https://www.cms.int/about/secretariat.

43 Pre aktudlne persondlne obsadenie Sekretariatu bliZsie pozri Secretariat Staff. In: Conven-
tion on the Conservation of Migratory Species of Wild Animals [online]. 2019 [cit. 2019-02-
12]. Dostupné na: https://www.cms.int/en/page/secretariat-staff.
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2009 zabezpecuje jeho prevadzku Agentura pre Zivotné prostredie v Abu
Dhabi v mene vlady Spojenych arabskych emiratov.+4

Suvisiace klicové piliere efektivneho fungovania Dohovoru

V nasledujtcej ¢asti nasho prispevku sa budeme osobitne venovat objas-
neniu suvisiacich nosnych pilierov efektivneho fungovania Dohovoru.

Ambasddori Dohovoru

Ambasadormi Dohovoru st vyznamné osobnosti, velmi dobre zname
areSpektované v oblastiach ochrany prirody a médii pre svoju pracu vo
sférach environmentilneho manazmentu a ochrany ohrozenych druhov
vol'ne Zijucich stahovavych zZivoc¢ichov. Vybera ich Vykonny tajomnik Do-
hovoru na zaklade ich vynikajicich vysledkov v uvedenych oblastiach,
pricom su eSte poziadani o stihlas s prijatim svojho poslania ambasadora
Dohovoru, a to rovnako pri uznani ich uspechov, ako aj pri zavazku pre-
sadzovat’ dévody Dohovoru ajeho dohdd, najma ochranu stahovavych
druhov vol'ne Zijucich Zivocichov aich biotopov. Ambasadori Dohovoru
pomahajud vytvarat povedomie verejnosti a jej porozumenie environmen-
talnych pricin, ako aj povzbudzovat' Siroké, pozitivne, angazované usilie
na podporu mandatu a priorit Programu Organizacie Spojenych narodov
pre Zivotné prostredie. Su¢asne podporuju ochranu migrujtcich druhov
volne Zijdcich Zivocichov prostrednictvom svojej prace s vyuZitim vlast-
nych existujdcich a inych sieti, ¢im prispievaji k zlepSovaniu Grovne po-
znatkov verejnosti a 0séb s rozhodovacou pravomocou vo vztahu k Zivo-
¢ichom a hrozbam, ktorym celia, po celom svete.*>

Kazdy ambasador#¢ disponuje jedine¢nym siborom zrucnosti a za-
ujmov. UCelom zapajania viacerych rézne zameranych ambasadorov je

44 Bliz$ie pozri About the CMS Secretariat. In: Convention on the Conservation of Migratory
Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.
int/about/secretariat.

45 Bliz§ie pozri CMS Ambassadors. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/
page/cms-ambassadors.

46 Kritéria vyberu, osobné profily a charakteristiky jednotlivych aktualnych ambasadorov
Dohovoru pozri blizsie CMS Ambassadors. In: Convention on the Conservation of Migratory
Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.
int/en/page/cms-ambassadors.
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umoZnit kazdému z nich prispiet’ vlastnym sposobom, podla vlastnych
silnych stranok, schopnosti a zaujmov. Ich tlohou je predovsetkym:47

4 na vyzvu alebo Ziadost Vykonného tajomnika Dohovoru sa podl'a po-
treby zucastiovat verejného obhajovania, ziskavania finan¢nych
prostriedkov vSade tam, kde je to povolené avsulade s platnymi
predpismi, pravidlami, politikami a postupmi Organizacie Spojenych
narodov, a tieZ sa aktivizovat pri ¢innostiach zvySujucich povedomie
verejnosti v oblastiach zaujmu Dohovoru. M6Zu sa zlcastiiovat aj na
niektorych inych, vopred schvalenych podujatiach, ako st zasadnutia
Konferencie zmluvnych stran a zasadnutia inych organov Dohovoru;

4+ vyhybat sa akejkol'vek Cinnosti nezluéitelnej s cielmi azasadami
Programu Organizacie Spojenych narodov pre Zzivotné prostredie
a Organizacie Spojenych narodov;

% prijimat spravne rozhodnutia a zachovavat diskrétnost vo vsetkych
zalezitostiach tykajudcich sa vykonu ich funkcii pre tzv. Rodinu Doho-
voru;

4 ziskavat usmernenia ohl'adom svojich $pecifickych ¢innosti zo strany
zamestnancov Sekretariatu pridelenych na styk s nimi;

4 aktivne podporovat Dohovor, a pokial je to vhodné, aj jeho dohody
a memoranda o porozumeni prostrednictvom réznych ¢innosti, v za-
vislosti od ich konkrétnych zruc¢nosti a zaujmov.

Partnerstva

Partneri Dohovoru zahfniajui sekretariaty multilateralnych environmen-
talnych dohdd suvisiacich s biodiverzitou, iné medzivladne organy, mi-
movladne organizicie a organizicie sikromného sektora, ktoré spolu-
pracuju s Dohovorom. Zohravaji vyznamnu ulohu pri implementacii Do-
hovoru i jeho stvisiacich nastrojov a iniciativ, a zaroveinl pomahaju Sekre-
tariatu oslovovat Siroku verejnost azvySovat povedomie verejnosti
ovyzname zachovania migrujicich druhov volne Zijicich Zivocichov
v celosvetovom meradle.#8 Na uvedené ucely vypracovali organy Doho-

47 Bliz§ie pozri CMS Ambassadors. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/
page/cms-ambassadors.

48 Aktualny zoznam aktivnych partnerov Dohovoru a odkazy na ich webové sidla pozri bliz-
Sie na webovej stranke Partnerships. In: Convention on the Conservation of Migratory Spe-
cies of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/
en/about/partnerships.
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voru aj Kédex spravania upravujuici jeho vztahy so sikromnym sekto-
FOML49, 50

Ndrodné spravy

Narodné spravy su oficidlne dokumenty, ktorymi krajiny informuju roz-
hodovacie organy Dohovoru a/alebo jeho nastroje o opatreniach, ktoré
prijali na implementaciu priorit nastrojov. Zaroven poskytuju oficidlny
zaznam o vnutrostatnom vykonavani kazdého nastroja v case a kolektiv-
ne vytvaraju obraz o celkovej implementacii prislusného nastroja Doho-
voru. Narodny proces podavania sprav je nevyhnutny pre ac¢inné fungo-
vanie nastrojov a pri spravnom vykondvani mézZe znamenat vyznamny
prinos tak pre samotny nastroj, ako aj pre prislusnu krajinu. Proces po-
davania sprav ma pre krajiny nesmiernu hodnotu, pretoZe mapuje ich
vlastny pokrok a identifikuje ich buduce priority implementacie konkrét-
neho nastroja. Pomaha krajinam taktiez pri hodnoteni a planovani spolu-
prace sinymi krajinami. Narodné vykaznictvo poskytuje informacie na
zvySovanie povedomia o narodnych aktivitach, na pomoc pri zaclenovani
otazok biodiverzity do jednotlivych sektorov, ako aj na podporu a d’alSie
investicie do narodnej implementacie Dohovoru a jeho jednotlivych na-
strojov.51

Strategicky pldn pre migrujtice druhy Zivoc¢ichov na roky 2015 az
2023

Na svojom desiatom zasadnuti si Konferencia zmluvnych stran Dohovoru
ako jednu z hlavnych uloh stanovila vypracovat novy Strategicky plan
pre migrujuce druhy Zivoc¢ichov na obdobie rokov 2015 az 2023 (d'alej
len ,Strategicky plan“). Na tento ucel sa rozhodla zriadit pracovnu skupi-
nu, ktorej dlohou bolo vypracovat d’alsi Strategicky plan na roky 2015 az
2023 a predlozit ho na posudenie Konferencii zmluvnych stran na jej je-
denastom zasadnuti, tak, ako to vyplyvalo z Uznesenia 10.5. Strategicky

49 Uplné znenie uvedeného Kédexu spravania pozri blizsie na webovej stranke CMS Code of
Conduct for Partnerships with the Private Sector. In: Convention on the Conservation of
Migratory Species of Wild Animals [online]. 2019. 5s. [cit. 2019-02-12]. Dostupné na:
https://www.cms.int/sites/default/files/basic_page_documents/code_of_conduct.pdf.

50 Bliz§ie pozri Partnerships. In: Convention on the Conservation of Migratory Species of Wild
Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/about/
partnerships.

51 Bliz§ie pozri National Reports. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/
documents/national-reports.

156 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2019, Volume VIIL, Issue 1, Pages 138-165 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

plan pre migrujice druhy na roky 2015 az 2023 Konferencia zmluvnych
strdn na svojom jedenastom zasadnuti napokon prijala a zaclenila v po-
dobe prilohy 1 k Uzneseniu 11.2. Jeho prijatim Konferencia zmluvnych
stran uznala potrebu d'alSej medzirezortnej prace s cielom posilnit sibor
materidlov na podporu vykonavania predmetného Strategického planu,
vratane ukazovatelov Strategického planu pre migrujice druhy, ktoré
v €0 najvacsSej miere vychadzaju z existujicej prace, ako napriklad v rdm-
ci globalneho Partnerstva pre ukazovatele biodiverzity, a tzv. Sprievod-
ného zvazku o implementacii pre novy Strategicky plan, zaloZeného na
dostupnych nastrojoch, s cielom poskytniat usmernenia tykajlce sa vy-
konavania Strategického planu. Konferencia zmluvnych stran sa sucasne
rozhodla rozsirit mandat Pracovnej skupiny pre Strategicky plan tak, aby
zahinal ulohy ohl'adne vypracovania ukazovatel'ov a tzv. Sprievodného
zvazku pocas trojrocia 2015 az 2017.52

Revizny mechanizmus a Ndrodny legislativny program

Posilnenie dodrziavania osobitnych povinnosti obsiahnutych v Dohovore
sa vymedzilo ako kriticka otdzka uc¢innej ochrany a riadenia stahovavych
druhov vol'ne Zijucich Zivocichov. Za celom ul'ah¢it’ implementaciu Do-
hovoru a podporit jeho tc¢innost prijalo dvanaste zasadnutie Konferencie
zmluvnych stran v roku 2017 Uznesenie 12.09, ktorého cielom bolo vy-
tvorit Revizny mechanizmus a Narodny legislativny program. Revizny
mechanizmus a Narodny legislativny program predstavuju podporné, ne-
sporové anapomadhajice procesy zamerané na poskytovanie podpory
tym strandm, ktoré maju tazkosti svykondvanim Dohovoru. V silade
s ¢lankom VII Dohovoru obe uvedené procediry pomdahaji strandm pri
pokusoch identifikovat nedostatky v ich pravnych predpisoch a vnitro-
statnych zalezitostiach, ktoré je potrebné riesit napravnymi opatreniami
na zabezpecenie dlhodobého dodrziavania ¢lankov Dohovoru a primera-
nej ochrany migrujtcich druhov vol'ne Zijucich zivocichov.>3

52 BlizSie pozri Welcome. In: Convention on the Conservation of Migratory Species of Wild
Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/strate-
gic-plan/welcome.

53 BlizSie pozri Review Mechanism and National Legislation Programme. In: Convention on
the Conservation of Migratory Species of Wild Animals [online]. 2019 [cit. 2019-02-12].
Dostupné na: https://www.cms.int/en/activities/review-mechanism-and-national-legis-
lation-programme.
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V stlade s Uznesenim 12.9 a Rozhodnutiami 12.6 az 12.9 bol Revizny
mechanizmus vytvoreny na ul'ahcenie dodrziavania povinnosti ustano-
venych v ¢lankoch 111.4, I11.5, I11.7 a V1.2 Dohovoru.>*

V stlade s Uznesenim 12.9 a Rozhodnutiami 12.6 az 12.9 bol Narod-
ny legislativny program vytvoreny na podporu implementacie Dohovoru
prostrednictvom narodnej legislativy. V pripade potreby podporuje stra-
ny pri tvorbe alebo zlepSovani prislusnych narodnych pravnych predpi-
sov. Jeho ucelom je predovsetkym poskytovanie analyz a pomoci zmluv-
nym stranam pri plneni povinnosti vyplyvajtcich z Dohovoru, konkrétne
povinnosti vztahujicich sa na zabezpecenie dlhodobého dodrziavania
¢lanku I11.4 pism. a) a pism. b) a ¢lanku III.5 Dohovoru. Vykonavanie Do-
hovoru prostrednictvom vnutrostatnych pravnych predpisov ainych
vnutro$tatnych opatreni je klI'i¢ovym nastrojom na dosiahnutie ochrany
a trvalo udrzatel'ného riadenia stahovavych druhov volne Zijicich Zivo-
¢ichov.55 Na realizdciu Dohovoru musia Staty zriadit kontaktné miesto,
zvycCajne narodnu institiciu, aby sa zabezpecilo, Ze komunikacia medzi
vnutrostatnymi orgdnmi a medzinarodnymi organmi bude vzdy zacho-
vana.se

Pracovné skupiny

Pracovné skupiny sa zvycajne zriad'uja bud’ formalnym alebo neformal-
nym spdsobom v ramci rozhodovacich organov a dcérskych organov Do-
hovoru a jeho nastrojov. Niektoré z pracovnych skupin posobia iba pocas
zasadnutia tychto organov, zatial’ o iné maji mandat na to, aby zabezpe-
Covali ¢i poskytovali poradenstvo alebo odporicania v obdobiach medzi
jednotlivymi zasadnutiami. V zavislosti od povahy svojho mandatu sa
pracovné skupiny mézu skladat zo zastupcov Clenskych sStatov alebo ve-
deckych odbornikov pdsobiacich v ramci technickych organov tychto na-
strojov alebo mimo nich. Na zdklade doh6d a memorand o porozumeni

54 BlizSie pozri Review Mechanism. In: Convention on the Conservation of Migratory Species
of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/
activities/review-mechanism.

55 Bliz§ie pozri National Legislation Programme. In: Convention on the Conservation of Mi-
gratory Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://
www.cms.int/en/activities/national-legislation-programme.

56 Bliz§ie pozri LOUKA, E. International Environmental Law: Fairness, Effectiveness, and
World Order. 15t ed. New York: Cambridge University Press, 2006, s. 336. ISBN 978-0-521-
68759-1.
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boli zriadené viaceré pracovné skupiny pre rézne otdzky a rézne migru-
juce druhy vol'ne Zijucich zivoéichov.57.58

Vreakcii na zavazné problémy s d’alekosiahlymi medzindrodnymi
dosledkami a ich potencial spdsobit’ vazne nasledky vo vztahu k ochrane
stahovavych druhov volne Zijucich Zivocichov Dohovor priebeZne usta-
novuje v spolupraci s pravidelnymi partnermi a d'al$imi zainteresovany-
mi stranami mimoriadne pracovné skupiny. Vo svojej pdsobnosti sa silne
zameriavaju na konkrétnu problematiku aich ¢lenskd zakladna, pokial
nie st osobitne menované ako medzivladne pracovné skupiny, ¢asto pre-
sahuje ramec bezného dosahu Dohovoru, s cielom vyuzit odborné zna-
losti a podporovat’ synergie a spolupracu s inymi sektormi.5® Aktualne sa
k takymto vyznamnym pracovnym skupindm radia najma Medzivladna
pracovnd skupina pre nelegalne zabijanie, odoberanie a obchodovanie so
stahovavymi vtdkmi v Stredozemnom mori®® a Pracovnad skupina pre
energiu.6!

Zaver

Ako environmentalna zmluva prijata pod zastitou Programu Organizacie
Spojenych narodov pre Zivotné prostredie poskytuje Dohovor globalnu
platformu pre ochranu a trvalo udrzatel'né vyuzivanie stahovavych dru-
hov volne zijucich zivoc¢ichov aich biotopov. Dohovor spaja Staty, cez
ktoré prechadzaju migrujice volne zijuce zivocichy, a stanovuje pravny
zaklad pre medzindrodne koordinované ochranné opatrenia v celom roz-
sahu migracie. Ako jediny globalny dohovor S$pecializujtici sa na ochranu
migrujucich druhov vol'ne Zijtcich Zivoc¢ichov, ich biotopov a migra¢nych

57 Bliz$ie pozri najvyznamnejSie pracovné skupiny na webovej stranke Working Groups. In:
Convention on the Conservation of Migratory Species of Wild Animals [online]. 2019 [cit.
2019-02-12]. Dostupné na: https://www.cms.int/en/working-groups.

58 BlizSie pozri Working Groups. In: Convention on the Conservation of Migratory Species of
Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/
working-groups.

59 Bliz8ie pozri Task Forces. In: Convention on the Conservation of Migratory Species of Wild
Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/taskfor-
ces.

60 Pre podrobnejsie informacie pozri Intergovernmental Task Force on Illegal Killing, Tak-
ing and Trade of Migratory Birds in the Mediterranean. In: Convention on the Conservation
of Migratory Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na:
https://www.cms.int/en/taskforce/mikt.

61 Pre podrobnejsie informacie pozri Energy Task Force. In: Convention on the Conservation
of Migratory Species of Wild Animals [online]. 2019 [cit. 2019-02-12]. Dostupné na:
https://www.cms.int/en/taskforce/energy-task-force.
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ciest Dohovor dopliia ¢innost’ a spolupracuje s mnohymi d’al$imi medzi-
narodnymi organiziciami, mimovladnymi organiziciami a partnermi,
rovnako v medidlnom sektore, ako aj podnikatel'skom sektore.52

Stahovavé druhy vol'ne Zijucich Zivocichov ohrozené zanikom su
uvedené v Prilohe I Dohovoru. Strany Dohovoru sa usiluju prisne chranit
tieto zivocichy, zachovavat alebo obnovovat miesta, kde Ziji, zmieriiovat
prekazky migracie a kontrolovat dalSie faktory, ktoré by ich mohli ohro-
zovat. Dohovor popri stanoveni povinnosti pre kazdy zmluvny $tat pod-
poruje aj koordinovanu Cinnost Statov, cez ktoré migruji mnohé z dotk-
nutych druhov vol'ne zijucich zZivo¢ichov. Migrujice druhy volne Zijucich
zZivocichov, ktoré potrebujui alebo by mohli vyznamne profitovat z me-
dzindrodnej spoluprace medzi prisluSnymi $tatmi, s uvedené v Prilo-
he Il Dohovoru. Z predmetného dévodu Dohovor povzbudzuje Staty mig-
racie dotknutych druhov vol'ne Zijicich Zivocichov, aby uzatvarali global-
ne alebo regionalne dohody. V tomto ohl'ade funguje Dohovor ako ram-
covy dohovor. Dohody sa m6zu pohybovat od pravne zavaznych zmluv,
tzv. dohod, az po menej formalne nastroje, akymi si memoranda o poro-
zumeni, a mdézu sa prispdsobovat poziadavkam konkrétnych regionov.
Vyvoj modelov prispdsobenych potrebam ochrany v celom rozsahu mig-
racie ohrozenych druhov vol'ne Zijucich Zivocichov je jedine¢nou schop-
nostou Dohovoru.

Na zaver sa ziada doplnit, Ze Dohovor vo vSeobecnosti nezaujima az
taki vyznamnu pozornost Krajin sveta, ako iné medzinarodné environ-
mentalne dohovory tykajice sa globalnej ochrany, ako napriklad Doho-
vor o biologickej diverzite. V uvedenom kontexte musime skonstatovat
smutnd skutoc¢nost, Ze ekonomicky najvyspelejSie krajiny sveta jeho
zmluvnymi stranami doposial nie su. Je to prave a predovSetkym z dévo-
du, Ze Dohovor je vysoko Specializovanym nastrojom a mnohé otazky,
ktoré riesi, nemaju dostatocny politicky kontext.63

62 Bliz$ie pozri tiez CMS. In: Convention on the Conservation of Migratory Species of Wild An-
imals [online]. 2019 [cit. 2019-02-12]. Dostupné na: https://www.cms.int/en/legalin-
strument/cms.

63 Bliz$ie pozri tiez LOUKA, E. International Environmental Law: Fairness, Effectiveness, and
World Order. 15t ed. New York: Cambridge University Press, 2006, s. 336. ISBN 978-0-521-
68759-1.
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sikromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
drovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kéciu prispevkov v podobe:

+ samostatnych vedeckych $tadii, ako aj cyklov vedeckych $tadii
minimdlny rozsah tvori 10 normostrdn prislichajtcich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢&i dianim
minimdlny rozsah tvori 5 normostrdn prisliichajtcich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzif publikacii vztahujucich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odporica sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

+ informacii, ako aj sprav stvisiacich so zdkladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdrover dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel’kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat ro¢ne, a to v terminoch:

31. marec - jarni edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial’ nepublikované prispevky, ktoré sd vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladajt.
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Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajtci v ramci redakénej rady Casopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoc¢iiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady Casopisu
avodovodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sihrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikadciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne sucasne:

4+ prejavujd svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie su
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pévodnom jazyku:

4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;

168 INFORMACIE PRE AUTOROV



SOCIETAS ET IURISPRUDENTIA I
2019, ro¢nik VII,, ¢islo 1, s. 166-170 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Text prispevku:

4+ prosime uviest v $truktdre vod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdze obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je v§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamkKy a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej bibliografickej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické uidaje v plnom
rozsahu - rovhako v odkazoch v pozndmkach pod ¢&iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktortu odkazuje text prispevku v pozndmkach
pod ¢iarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatuiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatdry podl'a platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické tdaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatury na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrZat niz8ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET I[URISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30th - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:

*

please specify key words in original language, circa 10 words;

Text of Contribution:

+

please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(IS0 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

*

please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:

+

please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version

in the format of the text editor MS Word document. Applying the stand-
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ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. Vieobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spolocensky vyznamné
prierezové suvislosti otazok verejného prava a sikromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej tirovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sucasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajucich rubrikdch na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obc¢ianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otdzok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu ponuka Citatel'skej verejnosti informécie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecCuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v Casopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
poOsobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vysSie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré naplitaju skutkovi podstatu plagiatu ¢i ne-
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opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom znent.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostitovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otadzok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia casopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sticasne:

4 prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stihlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tieZ uznavanymi odbornikmi pésobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.
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Sthrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redakcénou radou.

Prispevky sa so zodpovedajiucim pisomnym odévodnenim automa-
ticky zamietaju v pripadoch, pokial:

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoskolské vzdelanie druhého stupna;

4+ prispevok preukizateIne nezodpovedd minimalnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Studie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouzitej metodoldgie, a podobne, ako aj z hl'adi-
ska spravneho, uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zdsadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publika¢na etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publika¢nd etiku
https://publicationethics.org/. Uvedené zasady apravidlad publikacnej
etiky st zavazné pre autorov prispevkov, redakcénu radu casopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.

Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.
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In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

* express their own agreement with publication of submitted contri-
bution in the journal;

#+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
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well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

4+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.
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Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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