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Editorial k jesennej edicii
SOCIETAS ET IURISPRUDENTIA 2022

Cteni citatelia, vazeni priatelia,

dovol'te, aby som Vam predstavila tretie ¢islo desiateho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
rocne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktudlne, tretie Cislo desiateho ro¢nika casopisu SOCIETAS ET IU-
RISPRUDENTIA pontka celkovo pat samostatnych vedeckych Studii na-
pisanych vtroch réznych jazykoch - v anglictine, ¢eStine a slovencine.
V poradi prva stadia pontka ¢itatelom velmi komplexny a podrobny po-
hl'ad na urcujice pracovnopravne ustanovenia a praktické otazky suvi-
siace s problematikou zodpovednosti zamestnavatel'a za ujmu spo6sobent
tretej osobe pohybujicej sa na jeho pracovisku podl'a ¢eského pravneho

EDITORIAL 11
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poriadku. Nasledujica Studia dékladne analyzuje, sprehladiiuje a pri-
kladne vysvetluje problematické oblasti v ustanoveniach pracovného
prava v kontexte socidlneho zabezpecenia pri zamestnavani tehotnych
Zien v Pol'sku, veduce v urcitych pripadoch az k diskriminacii pri ich za-
mestnavani. Tretia Stidia sa venuje velmi podrobnému systematickému
objasneniu, ako aj hibkovej analyze a komplexnej syntéze prinosov a do-
padov pol'skej migracnej politiky bezprostredne stvisiacej s krizou spo-
sobenou vojnou na Ukrajine, a to vo svetle nového zakona o pomoci ukra-
jinskym ob&anom. V poradi d’al$ia $tidia predstavuje systematické a hib-
kové vymedzenie a objasnenie klticovych otazok spajajucich sa s prob-
lematikou instititu vychovy dietata rodicom a jeho aktualneho pravneho
vyznamu pre Ucely stanovenia dochodkového veku a zvysenia starobné-
ho ddéchodku v prave socialneho zabezpecenia Ceskej republiky. Posled-
na, piata $tidia pontika ¢itatel'ovi rozsiahly hibkovy vyklad spaty s prav-
nymi otdzkami sdvisiacimi so socidlnopravnymi instititmi podpory sta-
rostlivosti zamestnaného rodica, konkrétne otca, o dieta podl'a najnovsie
platnej Upravy v slovenskom prave socidlneho zabezpecenia.

V suvislosti s vydanim tretieho Cisla desiateho ro¢nika ¢asopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych je-
ho citatel'ov, prispievatel'ov aj priaznivcov, Ze Casopis je registrovany
v medzinarodnych vedeckych databazach Crossref, ERIH PLUS aIndex
Copernicus International a poziadal o registraciu v dalSich medzinarod-
nych vedeckych databazach. Sicasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového ¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 152 Kkrajin navstev (v abecednom poradi):

1. Afganistan 52.Island 103.Pakistan

2. Albansko 53. Izrael 104.Palestina

3. Alzirsko 54. frsko 105.Panama

4. Angola 55. Jamajka 106.Paraguaj

5. Antigua a Barbuda 56. Japonsko 107.Peru

6. Argentina 57. Jemen 108.Pobrezie slonoviny
7. Arménsko 58. Jordansko 109.Pol'sko

8. Australia 59. Juzna Afrika 110.Portoriko

9. Azerbajdzan 60. JuZzna Koérea 111.Portugalsko
10. Bahrajn 61. Kambodza 112.Rakusko
11. Bangladés 62. Kamerun 113.Rumunsko
12. Barbados 63. Kanada 114.Rusko

13. Belgicko 64. Kapverdy 115.Rwanda

14. Benin 65. Katar 116.Salvador

[y
N
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15. Bielorusko 66. Kazachstan 117.Saudska Arabia

16. Bolivia 67.Kena 118.Senegal

17. Bosna a Hercegovina 68. Kirgizsko 119.Seychely

18. Brazilia 69. Kolumbia 120.Sierra Leone

19. Bulharsko 70. Kongo - Kinshasa 121.Singapur

20. Burkina Faso 71. Kosovo 122.Sint Maarten

21. Burundi 72. Kostarika 123.Slovensko

22. Curagao 73. Kuba 124.Slovinsko

23. Cyprus 74. Kuvajt 125.Somalsko

24. Ceska republika 75. Laos 126.Spojené arabské emiraty
25. Cile 76. Libanon 127.Spojené kral'ovstvo
26. Cina 77. Litva 128.Spojené staty americké
27. Dansko 78. Libya 129.Srbsko

28. Dominika 79. LotySsko 130.Sri Lanka

29. Dominikanska republika 80. Luxembursko 131.Sudén

30. Egypt 81. Macedénsko 132.Syria

31. Ekvador 82. Madagaskar 133.Spanielsko

32. Estonsko 83. Mad'arsko 134.Svajéiarsko

33. Etiépia 84. Malajzia 135.Svédsko

34. Fidzi 85. Malawi 136.TadZikistan

35. Filipiny 86. Malta 137.Taiwan

36. Finsko 87. Maroko 138.Taliansko

37. Franctzsko 88. Mauricius 139.Tanzania

38. Ghana 89. Mexiko 140.Thajsko

39. Grécko 90. Mjanmarsko 141.Togo

40. Gruzinsko 91. Moldavsko 142.Trinidad a Tobago
41. Guam 92. Mongolsko 143.Tunisko

42. Guatemala 93. Mozambik 144.Turecko

43. Guinea 94. Namibia 145.Uganda

44. Holandsko 95. Nemecko 146.Ukrajina

45. Honduras 96. Nepal 147.Uruguaj

46. Hongkong 97. Nigéria 148.Uzbekistan

47. Chorvatsko 98. Nikaragua 149.Venezuela

48. India 99. Nérsko 150.Vietnam

49. Indonézia 100.Nova Kaledénia 151.Zambia

50. Irak 101.Novy Zéland 152.Zimbabwe

51.Iran 102.0man

Pri prileZitosti vydania tretieho ¢isla desiateho ro¢nika ¢asopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s Citatel'mi o svoje vedomosti, sku-
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senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tiez ¢clenom redak¢nej rady casopisu a redak¢nému timu.

Verim, Ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-
nosné rieSenia aktualnych pravnych otazok v kontexte ich najsirsich in-
terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
[URISPRUDENTIA do okamihu vydania tretieho ¢isla desiateho ro¢nika

1 . 7278
Prameni: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS

ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakcénej rady aredakcie c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,
Jana Koprlova

Trnava 30. september 2022
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Editorial for Autumn Edition
of the SOCIETAS ET IURISPRUDENTIA 2022

Dear readers and friends,

let me introduce the third issue of the tenth volume of SOCIETAS ET IU-
RISPRUDENTIA, an international scientific online journal for the study of
legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, third issue of the tenth volume of the journal SOCIETAS
ET IURISPRUDENTIA offers a total of five separate scientific studies writ-
ten in three different languages - in the English, Czech and Slovak lan-
guages. The very first study offers readers a very complex and detailed
view of the determining labour-law provisions and practical questions
related to the issue of liability of the employer for injury caused to a third
party in his or her workplace under the Czech law. The following study
thoroughly analyses, clarifies and exemplarily explains problematic areas
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in the provisions of labour law in the context of social security in the em-
ployment of pregnant women in Poland, leading in certain cases to dis-
crimination in their employment. The third study concentrates on a very
detailed systematic clarification as well as in-depth analysis and compre-
hensive synthesis of the benefits and impacts of the Polish migration pol-
icy directly related to the crisis caused by the war in Ukraine, in the light
of the new Act on Assistance to the Ukrainian Citizens. The next study
presents systematic and thorough qualifying and clarifying of the key
questions related to the issue of the institute of raising a child by parents
and its current legal significance for the purposes of determining the re-
tirement age and increasing the old-age pension in the social security law
of the Czech Republic. The final, fifth study offers the reader an extensive
in-depth commentary on the legal questions related to the social legal in-
stitutes supporting the care of an employed parent, specifically a father,
for a child according to the most recently valid regulation in the Slovak
social security law.

In relation to the release of the third issue of the tenth volume of the
journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all its
readers, contributors as well as fans that the journal has been registered
in the international scientific databases Crossref, ERIH PLUS and Index
Copernicus International and applied for registration in other interna-
tional scientific databases. At the same time, we would like to inform that
till the date of the new issue, the journal’s websites had recorded a total
of 152 countries of visits (in alphabetical order):

1. Afghanistan 52. Greece 103.Panama

2. Albania 53. Guam 104.Paraguay
3. Algeria 54. Guatemala 105.Peru

4. Angola 55. Guinea 106. Philippines
5. Antigua and Barbuda 56. Honduras 107.Poland

6. Argentina 57. Hong Kong 108.Portugal

7. Armenia 58. Hungary 109.Puerto Rico
8. Australia 59. Iceland 110.Qatar

9. Austria 60. India 111.Romania
10. Azerbaijan 61. Indonesia 112.Russia

11. Bahrain 62. Iran 113.Rwanda
12. Bangladesh 63.Iraq 114.Saudi Arabia
13. Barbados 64. Ireland 115.Senegal

14. Belarus 65. Israel 116.Serbia

15. Belgium 66. Italy 117.Seychelles
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16. Benin 67. Jamaica 118.Sierra Leone

17. Bolivia 68. Japan 119.Singapore

18. Bosnia and Herzegovina 69. Jordan 120.Sint Maarten

19. Brazil 70. Kazakhstan 121.Slovakia

20. Bulgaria 71. Kenya 122.Slovenia

21. Burkina Faso 72. Kosovo 123.Somalia

22. Burundi 73. Kuwait 124.South Africa

23. Cambodia 74. Kyrgyzstan 125.South Korea

24. Cameroon 75. Laos 126.Spain

25. Canada 76. Latvia 127.Sri Lanka

26. Cape Verde 77. Lebanon 128.Sudan

27. Chile 78. Libya 129.Sweden

28. China 79. Lithuania 130. Switzerland

29. Colombia 80. Luxembourg 131.Syria

30. Congo - Kinshasa 81. Macedonia 132.Taiwan

31. Costa Rica 82. Madagascar 133.Tajikistan

32. Cote d’Ivoire 83. Malawi 134.Tanzania

33. Croatia 84. Malaysia 135.Thailand

34. Cuba 85. Malta 136.The Netherlands
35. Curagao 86. Mauritius 137.Togo

36. Cyprus 87. Mexico 138.Trinidad and Tobago
37. Czech Republic 88. Moldova 139.Tunisia

38. Denmark 89. Mongolia 140.Turkey

39. Dominica 90. Morocco 141.Uganda

40. Dominican Republic 91. Mozambique 142.Ukraine

41. Ecuador 92. Myanmar 143.United Arab Emirates
42. Egypt 93. Namibia 144.United Kingdom
43. El Salvador 94. Nepal 145.United States of America
44. Estonia 95. New Caledonia  146.Uruguay

45. Ethiopia 96. New Zealand 147.Uzbekistan

46. Fiji 97. Nicaragua 148.Venezuela

47. Finland 98. Nigeria 149.Vietnam

48. France 99. Norway 150.Yemen

49. Georgia 100.0man 151.Zambia

50. Germany 101.Pakistan 152.Zimbabwe

51. Ghana 102.Palestine

On the occasion of launching the third issue of the tenth volume of
the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as

EDITORIAL
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well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the Third Issue of the Tenth Vol-
ume

1 . 7278
Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-

RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA,

Yours faithfully,
Jana Koprlova

Trnava, Slovakia, September 30th, 2022
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(Skoro) odpovédnost zaméstnavatele za Gjmu
Zpusobenou tieti osobé pohybujici se na jeho pracovisti!

Liability of the Employer for Injury
Caused to a Third Party in His or Her Workplace

Martin Stefko

Abstract: The aim of this paper is to show, using the example of the Section
101(5) of the Czech Labour Code, that the recodification of private law has
had a number of consequences, even to the point of making previously ex-
cluded constructions permissible. If the general courts originally rejected
the employer’s liability for harm caused to the third parties at his/her
workplaces, now, after the recodification, such liability is being imported.
However, the rather complex legal regulation for a layman is still not set-
tled in the application practice, and the courts are still looking for its opti-
mal implementation in situations of ordinary life. Thus, despite a more fa-
vourable regulation for him/her, the injured party may still lose in the im-
plementation of his/her right, if he/she incorrectly estimates the legal posi-
tion of the responsible entity.

Key Words: Labour Law; Employer’s Liability; Occupational Safety and
Health Protection; Occupational Injury; the Czech Republic.

Abstrakt: Cilem tohoto prispévku je ukdzat na prikladu ustanoveni § 101
odst. 5 ceského Zdkoniku prdce, Ze rekodifikace soukromého prdva md ce-
lou Fadu diisledki, a to aZ takovych, Ze diive vyloucené konstrukce se stdava-
ji dovolenymi. JestliZze obecné soudy ptivodné odmitaly odpovédnost za-
méstnavatele za ujmu zpiisobenou tietim osobdm na jeho pracovistich, pak
nyni, po rekodifikaci, je tato odpovédnost dovozovdna. Pro laika pomérné
sloZitd prdvni tprava vsak v aplikacni praxi ustdlend neni a soudy stdle
hledaji jeji optimdlni realizaci v situacich obycejného Zivota. Poskozeny se
tak pres pro néj vyhodnéjsi upravu miiZe presto ztratit v realizaci svého
prdva, kdyZ nesprdvné odhadne prdvni postaveni odpovédného subjektu.

-

Tento prispévek vznikl diky finan¢ni podpoie poskytované v ramci vyzkumného projektu
na Pravnické fakulté Univerzity Karlovy v Praze s nazvem ,Cooperatio/LAW*. Autor ptiso-
bi na Katedfe pracovniho prava a prava socidlniho zabezpeceni Pravnické fakulty Univer-
zity Karlovy v Praze a je advokatem v Kocian Solc Balatik advokatni kancelat, s.r.o.
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Klicova slova: Pracovni prdvo; odpovédnost zaméstnavatele; bezpecnost
a ochrana zdravi pri prdci; pracovni traz; Ceskd republika.

Uvod

Cilem tohoto ptispévku je analyzovat smysl a icel pravidla, které je obsa-
Zeno v ustanoveni § 101 odst. 5 zakona ¢.262/2006 Sb., Zakonik prace
v platném znéni (dale jen ,Zakonik prace“), a to i z hlediska jeho uplatné-
ni v soudni praxi. Predmétné pravidlo zni: , Povinnost zaméstnavatele za-
jistovat bezpecnost a ochranu zdravi pri prdci se vztahuje na vsechny fy-
zické osoby, které se s jeho védomim zdrZuji na jeho pracovistich.” Zkoumat
budeme zminéné pravidlo na modelovém pripadu osoby, ktera je subdo-
davatelem dodavatele uklidovych sluzeb zaméstnavateli. Tento subdoda-
vatel se pro srozumitelnost textu bude jmenovat pan Novak.2 Pan Novak,
sam podnikatel zivnostnik, se zranil pri poskytovani uklidovych sluzeb
v prostorach zaméstnavatele natolik vaZnym zplsobem, Ze nadale neni
schopen vykonavat svou cCinnost apoZaduje po zaméstnavateli, tedy
vlastniku predmétnych prostor, odSkodnénf{ tijmy, ktera mu vznikla. Oso-
bou zaméstnavatele pak v tomto pripadé myslime nikoliv zaméstnavatele
pana Novaka, ale zaméstnavatele, ktery je prosté zaméstnavatelem jinych
zaméstnanct, jeZ se v téchto prostorach téz vyskytuji a vykonavaji zde
praci. Vzhledem k publikaci prispévku ve slovenském pravnim prostiedi
je vhodné upozornit, Ze slovensky zdkonodarce ma podobnou pravni
Upravu obsaZenu v ustanoveni § 149 odst. 1 pism. c) slovenského Zakon-
niku prace.3

Vychozi hypotézou nasSeho prispévku je, ze imyslem zakonodarce
nebylo vytvorit obecnou skutkovou podstatu odpovédnosti zaméstnava-
tele viici vSem osobam, které se vyskytuji na jeho pracovistich s jeho vé-
domim, ale provedeni ustanoveni § 2914 zakona ¢. 89/2012 Sb., Obc¢an-
sky zakonik v platném znéni (dale jen ,Obcansky zakonik“), ve vztahu
k tzv. samostatnym poddodavatelim. Vykladovou komplikaci je skutec-

z Dlvod, pro¢ pro testovani pravni Gpravy byl vybran subdodavatel dodavatele sluzby,
spociva v tom, Ze dle statistik urazti se dispropor¢né vice urazi stane subdodavateltim,
a to z divodu jejich horsi informovanosti o rizicich spojenych s vykonem préce.

3 Jedna se o nasledujici formulaci: ,c) pozadovat od zamestnavatel'a odstranenie nedostat-
kov v prevadzke, na strojoch a zariadeniach alebo pri pracovnych postupoch a prerusenie
prace v pripade bezprostredného a vazneho ohrozenia Zivota alebo zdravia zamestnan-
cov a ostatnych osob zdrziavajucich sa v priestoroch alebo na pracovisku zamestnavatel'a
s jeho vedomim.” Srovnej ustanoveni § 149 odst. 1 pism. c). Zdkon ¢ 311/2001 Z.z., Zd-
konnik prdce, ve znéni pozdéjsich predpisti.
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nost, Ze ustanoveni § 101 odst. 5 Zakoniku prace je historicky starsi dpra-
vou neZ ustanoveni § 2914 Obcanského zakoniku a Ze stard judikatura
v zasadé odpovédnost zaméstnavatele za Gijmu zplisobenou treti osobé
nedovodila. Pfrekazkou byla separace pracovniho prava a dalsi specifické
pracovnépravni pristupy.

V nasledujicim textu se proto nejprve zaméiime na historické souvis-
losti zkoumané pravni Upravy. Nasledné budeme analyzovat platnou
pravni Upravu, vCetné nejcastéjsitho zplisobu, jak se mlize zaméstnavatel
pred odpovédnosti ochranit. Posledni oddil je pak vénovan vykladu usta-
noveni § 2914 Obcanského zakoniku s ohledem na zkoumany piipad.

1 Historicky exkurz ke smyslu ustanoveni § 101 odst. 5 Zakoniku
prace

Pravidlo obsaZené v ustanoveni § 101 odst. 5 Zakoniku prace ma pomér-
né dlouhou historii, a neni tak spojeno pouze s pravnim predpisem, ktery
byl schvalen v roce 2006 a nabyl icinnosti az od 1.ledna 2007, tedy s tzv.
druhym Zakonikem prace. V zdsadé totoZné pravidlo bylo moZné nalézt:

4 vustanoveni § 49 odst. 4 vyhlasky Ministerstva financi Ceské repub-
liky ¢.259/1997 Sb., kterou se upravuji nékteré podrobnosti sluzeb-
niho pomeéru celniki;

4+ vustanoveni § 47 a § 48 vyhlasky Ministerstva vnitra Ceské socialis-
tické republiky ¢.37/1986 Sb., kterou se provadéji nékterd ustano-
veni zdkona Ceské narodni rady o poZarni ochrang;

4+ vustanoveni § 56 odst. 3 zakona ¢. 100/1970 Sb., o sluZebnim pomé-
ru prislusniki Sboru narodni bezpecnosti; a predevsim

4+ vustanoveni § 132 odst. 2 zdkona ¢. 65/1965 Sb., Zakonik prace.

[ kdyZ zakon ¢. 100/1970 Sb., o sluzebnim poméru prislusniki Sboru
narodni bezpecnosti obsahoval zminovanou tpravu jiz v pivodni redak-
ci, vdivodové zpravé se jako smysl aticel této Upravy zminuje pouze
umysl zakonodarce chranit zZivot a zdravi prislusnikli Sboru narodni bez-
pecnosti, nikoliv téz zdravi a zivot tiretich osob, které se v prostorach slu-
Zeben Sboru narodni bezpecnosti nachazely.*

-~

Srovnej Tisk ¢ 51: Divodova zprava k tisku ¢ 51 Federalniho shromézdéni Ceskosloven-
ské socialistické republiky 1970: Hlava pata. In: Poslaneckd snémovna Parlamentu Ceské
republiky [online]. 1970 [cit. 2022-07-11]. Dostupné z: https://www.psp.cz/eknih/1969
fs/tisky/t0051_05.htm.
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Pokud se jedna o posledné zminovany, tzv. prvni zakonik prace, pak
je ovSsem nutno upozornit, Ze v plivodni redakci toto pravidlo uvedeno
nebylo.> Do ustanoveni § 132 se pak dostalo novelizaci provedenou aZ po
roce 1989, ato zakonem ¢. 155/2000 Sb., tedy novelou, ktera prizpiso-
bovala ¢eské pracovni pravo unijnimu pravu.t V diivodové zpravé byla
zména odlivodnéna reSenim situace, kdy se na pracovisti vyskytuje vice
zaméstnancl vice zameéstnavateld. Dlvodova zprava explicitné uvadi:
»Hlavnim cilem zajistovdni bezpecnosti a ochrany zdravi pri prdci je pred-
chdzet nebo omezovat rizika ohroZujici Zivoty a zdravi zaméstnancii pri
prdci.“” 1kdyz se vodivodnéni pouziva souslovi ,zpresnit dosavadni
Upravu povinnosti a odpovédnosti zaméstnavatele“, rovnéz ze systema-
tického vykladu a celého kontextu zmény nevyplyva, ze by zakonodarce
zamyslel konstruovat specifickou tpravu odpovédnosti zaméstnavatele
za zdravi tfetich osob. Tomu odpovida téZ jazykové znéni ustanoveni
§ 132 odst. 1 i 4 zdkona ¢.65/1965 Sb., Zadkonik prace ve znéni novely
provedené zakonem ¢. 155/2000 Sb., kdyZ pred i po predmétném zminé-
ni odpovédnosti za treti osoby se vyslovné uvadi, ze zaméstnavatel odpo-
vida za zajisténi bezpecnosti a ochrany zdravi pii praci u zaméstnanct.
Jde-li o treti osoby, pak se jedna o zameéstnance jinych zaméstnavateld,
ktefi se na pracovisti zaméstnavatele s jeho védomim vyskytuji. Zamést-
navateli je pak ddna mozZnost smluvné upravit odpovédnost za ochranu
Zivota a zdravi téchto osob.

Z analyzy vSech téchto predpist vyplynulo, Ze zakladni smysl zkou-
maného pravidla je zajistit bezpecnost a ochranu zdravi osob, které se na
pracovistich zameéstnavateld vyskytuji sjejich védomim. Zakonodarce
z hlediska historicky subjektivni metody vykladu usiloval predevsim
o0 zajiSténi pozarni bezpecnosti téchto osob. Tomu nasvédcuje i ustano-
veni § 47 a § 48 vySe zminéné vyhlasky ¢. 37/1986 Sb.8 Uvedené pravidlo

@

Blize viz KALENSKA, M. et al. Ceskoslovenské pracovni prdvo. 2. podstat. pieprac. a dopln.
vyd. Praha: Panorama, 1988. 444 s.

BliZe viz PICHRT, ]. a M. STEFKO. Czech Republic. In: R. BLANPAIN a M. COLUCC], eds. In-
ternational Encyclopaedia of Laws: Labour Law and Industrial Relations. 15t ed. Alphen aan
den Rijn: Kluwer Law International, 2009. 254 s. ISBN 978-90-6544-905-4.

7 Doslovné odiivodnéni znfi: ,K bodu 84. Navrhuje se zpiesnit dosavadni Gipravu povinnosti
a odpovédnosti zaméstnavatele pti zajiStovani bezpecnosti a ochrany zdravi pii praci. [...]
Zpresiiuje se téZ Gprava povinnosti zameéstnavatele v pfipadech, kdy na jednom pracovis-
ti plni tikoly zaméstnanci vice zaméstnavatel@.“ Srovnej Snémovnf tisk 484 /0: Novela za-
koniku prace - EU. In: Poslaneckd snémovna Parlamentu Ceské republiky [online]. 1999
[cit. 2022-07-11]. Dostupné z: https://psp.cz/sqw/text/tiskt.sqw?0=3&ct=484&ct1=0.
Tak té% Pokyn Ministerstva zemédélstvi Ceské republiky & MZ04/97 pro organizaci, Fizeni
a kontrolu poZdrni ochrany.

N
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vSak bylo posléze vyuzito téz k feseni ostatnich otazek tykajicich se zajis-
téni bezpecnosti a ochrany zdravi pii praci, jako jsou vstupni bezpec-
nostni $koleni o rizicich a ochranné pracovni pomiicky.®

Vedle historicky subjektivniho vykladu, systematického vykladu
adoslovného znéni predmétné Upravy je nutno upozornit, Ze Uprava
pted tzv. druhym Zakonikem prace téZ vychazela z ponékud odlisné kon-
cepce sjednani pracovniho poméru a znala tzv. fakticky pracovni pomér,
coZ se pomérné zasadné projevovalo pii FeSeni pripadd, kdy se tieti oso-
ba, tj. v nasem pripadu pan Novak, zranila na pracovisti zaméstnavatele.
Praveé s ohledem na tyto dva zminéné instituty, v kombinaci s doktrinou,
Ze pracovni pravo je oddéleno od prava obcanského, Ize zobecnit, Ze ju-
dikatura v souvislosti s pravidly o povinnosti zajistit bezpetnost a ochra-
nu zdravi osob nachdazejicich se na pracovisti zaméstnavatele s védomim
zaméstnavatele vzasadé nedovodila odpovédnost zaméstnavatele za
ochranu Zivota a zdravi tfetich osob, a to ani v pripadé, Ze se na pracovis-
ti objevily s jeho védomim. Zakladni pravni piekazkou byla limitace za-
koniku prace jen na vztahy mezi zaméstnavatelem a zaméstnanci, ¢i oso-
bami, které v dobé Urazu zameéstnanci byly.

Pokud jde o podpirnou pisobnost obcanského zakoniku v pracov-
népravnich vztazich, pak ta zacala byt popirana s uc¢innosti prvniho Ces-
koslovenského zakoniku prace,19 byt spor o univerzalitu obcanského za-
koniku vedeny Viktorem Knappem byl, samoziejmé, starSiho data.l!
V pracovnépravni doktriné se pak objevily nazory o osamostatnéni pra-
covniho prava.l2 I kdyz jini soudobi autofi samostatnost zpochybnovali,13
judikatura obecnych soudt princip samostatnosti pracovniho prava zpra-

9 Blize viz Vyhldska Ministerstva prdce a socidlnich véci Ceské republiky & 204/1994 Sh., kte-
rou se stanovi rozsah a bliZsi podminky poskytovdni osobnich ochrannych pracovnich pro-
stredkii a mycich, Cisticich a dezinfekénich prostredkii.

10 K tomu viz bliZe naptiklad Rozsudek Nejvyssiho soudu Ceské socialistické republiky ze dne
22.10. 1971, sp. zn. 4 Cz 19/71.

11 Bli%e viz TOMASEK, M. Pravnik v letech 1948 - 1989. In: Z. MASOPUST, ed. Prdvo a stdt na
strankdch Prdvnika: 150 let éeského prdvnického ¢asopisu. 1. vyd. Praha: Ustav statu a pra-
va Akademie véd Ceské republiky, 2011, s. 124. ISBN 978-80-87439-05-0.

12 BliZe viz KOVARIK, J. Pracovni prdvo CSSR. 1. vyd. Praha: Svoboda, 1966, s. 34 a nasl. Zmi-
nény text slouzil jako uéebni pomiicka pro posluchace Vysoké koly politické Usttedniho
vyboru Komunistické strany Ceskoslovenska. Srovnej dale napiiklad LUHAN, J. et al. Slov-
nik pracovniho prdva. 1. vyd. Praha: Prace, 1982, s. 145.

13 Srovnej KUCERA, E. ed. Obecnd teorie stdtu a prdva: 11 dil. 1.vyd. Praha: Orbis, 1977,
s. 247-248.
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vidla akceptovala.l* Ob¢anskopravni piedpisy pak (po urcitou dobu) ne-
bylo moZné aplikovat ani analogicky.1>

Byl to az Ustavni soud Ceské republiky, ktery obecné soudy zavazal
(v daném pripadé v roce 2016), aby zkoumaly odpovédnost zaméstnava-
tele téZ podle obecnych ustanoveni obcanského prava o povinnosti pre-
vence, tedy dle ustanoveni § 415 a nasl., pfipadné dle ustanoveni § 420a
zakona ¢.40/1964 Sb., Obcansky zakonik v dcéinnosti do 31.prosince
2013. Jak Ustavni soud Ceské republiky dovodil: ,V rdmci tivah o pfipadné
obcanskoprdvni odpovédnosti se mély soudy primdrné vénovat otdzce, zda
se vedlejsi ucastnik dopustil protiprdvniho jedndni (napriklad zda dostdl
své povinnosti zajistit bezpecnost a ochranu zdravi pri prdci nejen pro své
zaméstnance, ale rovnéZ pro vsechny fyzické osoby, které se s jeho védomim
zdrzuji na jeho pracovistich, jak plyne z § 101 odst. 5 Zdkoniku prdce), pri-
cemzZ v pripadé existence protiprdvniho jedndni mély soudy ddle zkoumat,
zda existuje pri¢innd souvislost mezi timto protiprdvnim jedndnim a tura-
zem stéZovatele. “16

K tomuto ptipadu je vsak mozno z praktického pohledu doplnit, Ze
vécné nebyl zminény piipad skoncen ani po témér 8 letech, kdyZ po zru-
Seni rozhodnuti obecnych soudt (soudu prvniho stupné, odvolaciho sou-
du i dovolaciho soudu) nové rozhodnuti soudu prvniho stupné bylo opét
zruseno a véc mu byla vracena k rozhodnuti.1?

2 Platna pravni uprava v ¢eském Zakoniku prace

Prevence rizik v oblasti bezpecnosti a ochrany zdravi pii praci vychazi
v Ceské platné upravé z unijniho prava, jakoZ i z poznatkii na mezinarod-
ni urovni, které se promitly do dokumentli mezinarodnich organizaci
(zejména Mezinarodni organizace prace a Svétové zdravotnické organi-
zace).

Ceské narodni pravo uklada zaméstnavateli povinnost chranit zdravi
zaméstnance pri vykonu prace z divodu vefejného zajmu. Tuto povin-
nost ma zaméstnavatel nejen vici zaméstnanciim, ale téz vici vSem fy-

14 Srovnej Rozsudek Nejvyssiho soudu Ceské republiky ze dne 14. 11. 2006, sp. zn. 21 Cdo 310/
2006.

15 Ponékud prekvapivy Rozsudek Nejvyssiho soudu Ceské republiky ze dne 20. 9. 2001, sp. zn.
21 Cdo 2708/2000. )

16 Blize viz Ndlez Ustavniho soudu Ceské republiky ze dne 10.8. 2017, sp. zn. 1. US 615/17,
bod 45.

17 Blize viz Rozsudek Okresniho soudu v Ceskych Budéjovicich ze dne 20.1. 2016, sp. zn.
30 € 200/2015-89.
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zickym osobam, které se sjeho védomim zdrzuji na jeho pracovistich.18
Zaméstnanec ma dle ustanoveni § 106 odst. 1 Zakoniku prace pravo na
zajiSténi bezpecnosti a ochrany zdravi pri praci.t?

Platna Uprava obsahuje obdobnou tUpravu v ustanoveni § 107 Zako-
niku prace a v ustanoveni § 1, § 12 a § 13 zakona o zajisténi dalSich pod-
minek bezpecnosti a ochrany zdravi pii praci.2® Zakonik prace nejprve
adresata pravni normy v ustanoveni § 107 upozorni, Ze dalsi pozadavky
bezpecnosti a ochrany zdravi pfi praci v pracovnépravnich vztazich, ja-
koz i zajisténi bezpecnosti a ochrany zdravi pri ¢innosti nebo poskytova-
ni sluzeb mimo pracovnépravni vztahy stanovi zakon o zajisténi dalSich
podminek bezpecnosti a ochrany zdravi pti praci. Citovany zakon v usta-
noveni § 1 vytyCuje svou plsobnost: ,... vnavaznosti na Zakonik prace
(stanovit) dalsf pozadavky bezpecnosti a ochrany zdravi pti praci v pra-
covnépravnich vztazich a zajisténi bezpecnosti a ochrany zdravi pfi ¢in-
nosti nebo poskytovani sluzeb mimo pracovnépravni vztahy podle § 3
Zakoniku prace.“ Nasledné ustanoveni § 12 zakona o zajisténi dalSich
podminek bezpecnosti a ochrany zdravi pti praci vypocitava, Ze za Cin-
nost nebo sluzby mimo pracovnépravni vztah se povaZuje prace zamést-
navatele fyzické osoby, fyzické osoby, ktera provozuje samostatné vydeé-
le¢nou ¢innost podle zvlastniho pravniho predpisu, spolupracujiciho
manzela nebo ditéte téchto osob a fyzické nebo pravnické osoby, ktera je
zadavatelem stavby (stavebnik) nebo jejim zhotovitelem, popiipadé se
na zhotoveni stavby podili.2!

Z hlediska prevence je Kklicova uprava uvedena v ustanoveni § 102
Zakoniku prace. Prevenci rizik v oblasti bezpec¢nosti a ochrany zdravi pti
praci se dle citovaného ustanoveni Zakoniku prace rozumi vSechna opat-
feni vyplyvajici z pravnich a ostatnich predpist k zajiSténi bezpecnosti

18 Zakonik prace z roku 1965 $el jesté dale a v ustanoveni § 137 stanovil, Ze ustanoveni ¢asti
druhé hlavy paté (nazvané Bezpecnost a ochrana zdravi pfi praci) plati pfimérené pro
zaméstnavatele, ktery je fyzickou osobou a sam téz pracuje, fyzickou osobu, kterd podni-
ka podle zvlastniho predpisu a nikoho nezaméstnava, spolupracujictho manzela nebo dité
téchto osob.

19 Stejnou dikci zna téZ slovensky Zakonnik prace v ustanoveni § 148 odst. 1.

20 Blize viz Zdkon ¢. 309/2006 Sb., kterym se upravuji dalsi poZadavky bezpecnosti a ochrany
zdravi pri prdci v pracovnéprdvnich vztazich a o zajisténi bezpecnosti a ochrany zdravi pri
¢innosti nebo poskytovdni sluzeb mimo pracovnéprdvni vztahy (zdkon o zajisténi dalSich
podminek bezpecénosti a ochrany zdravi pri prdci), ve znéni pozdéjsich predpisu.

21 Na tyto osoby se pri vykonu prace vztahuje § 2 az § 11 zakona o zajisténi dalSich podmi-
nek bezpecnosti a ochrany zdravi pfi praci, a dale téZ na zakladé delegace ustanovenf
§101 odst. 1 a2, §102, § 104 a § 105 Zakoniku prace. Upravu je nutno aplikovat s pii-
hlédnutim k podminkdm vykonavané ¢innosti nebo poskytovani sluzeb a jejich rozsahu.
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a ochrany zdravi pti praci a z opatieni zaméstnavatele, ktera maji za cil
predchazet rizikiim, odstrafiovat je nebo minimalizovat plisobeni neod-
stranitelnych rizik. Prevenci se proto rozumi na zakladé platné pravni
Upravy v oblasti bezpecnosti a ochrany zdravi pri praci zavedeni systému
fizeni bezpecnosti a ochrany zdravi pti praci, pomoci kterého jsou vytva-
feny podminky pro sniZovani poctu pracovnich tirazd a nemoci z povola-
ni, a tim i pro postupné zlepSovani tirovné bezpecnosti a ochrany zdravi
pri praci s konkrétnim prinosem pro praxi, a to nejen na drovni podnika,
vzdélavacich, vyzkumnych a dal$ich odbornych instituci v této oblasti, ale
také na urovni dalsich subjekti, naptiklad verejnopravnich instituci na
narodni Urovni, na Grovni regiontli, mést a obci v jejich vzajemné spolu-
praci.

Kazdy zaméstnavatel je tak povinen v ramci svého provozu vyhradit
dostate¢né materialni ipersondlni prostredky k provedeni opatfeni
k predchazeni rizikim. Tato opattfeni v prevenci rizik jsou tak nedilnou
arovnocennou soucasti vSech ¢innosti zaméstnavatele na vSech stupnich
fizeni, jinymi slovy, odpovidaji za né védouci zaméstnanci na vSech stup-
nich Fizeni v rozsahu svych funkci. O vyhledavani a vyhodnocovani rizik
je kazdy zaméstnavatel povinen vést dokumentaci, ktera je tak vzdy vy-
znamnym podkladem pfi kontrole inspekce prace nebo pro Setfeni pti-
padného bezpecnostniho incidentu, jako je pracovni traz.

Hodnoceni rizik je zaméstnavatel povinen prezkoumat v souvislosti
s kazdou zménou v pracovnim procesu, napiiklad pii zavedeni novych
pracovnich postupd, stroji, materiadli a podobné. Na opatfeni v oblasti
prevence rizik navazuji vSeobecné preventivni zasady a postupy pro pti-
pad zvladani mimotradnych udalosti. Prevenci v bezpecnosti a ochrané
zdravi pfi praci zajiStuji téZ dalsi pravni predpisy. Na ¢elném misté stoji
v pripadé hrubého poruseni bezpecnosti a ochrany zdravi pii praci trest-
ni pravo.

Z hlediska zkoumaného pravidla je ovSsem nutno doplnit, Ze bezpec-
nost a ochrana zdravi pfi praci je nejen pravem, ale téZ povinnosti za-
méstnancl i tietich osob.22 Zaméstnanci a tieti osoby jsou taktéz povinny
dbat o vlastni ochranu zdravi, a predevsim jsou povinny zameéstnavatele
upozornit na mozna rizika spojena s ohrozenim jejich zdravi.

22 Srovnej Rozsudek Nejvyssiho soudu Ceské republiky ze dne 18. 6. 2008, sp. zn. 21 Cdo 2991/
2007.
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2.1 Omezeni odpovédnosti - odevzddni pracovisté

Zakonik prace predpoklada pro ochranu zaméstnavatele, na jehoZ praco-
visti se maji pohybovat cizi osoby, a tento nechce odpovidat za bezpec-
nost a ochranu zdravi pfi praci, bezpecnostni postup spocivajici v preda-
ni pracovisté. Chce-li zaméstnavatel vyuZzit tohoto postupu, pak podle
ustanoveni § 101 odst. 3 Zakoniku prace sjedna pisemnou dohodu, v niz
pfeda dané pracovisté jinému zaméstnavateli ¢i jinému subjektu a sou-
Casné jej informuje o hrozicich rizicich. Soucasti této dohody je pak do-
hoda, kdo nese odpovédnost za piipadnou Gjmu zptisobenou zaméstnan-
clim, pomocnikim a tfretim osobam.

Judikatura uvedeny postup v zasadé akceptuje, kdyZ umoznuje za-
méstnavateli se na zminénou smlouvu spolehnout.23 Je-1i pfedani praco-
visté provedeno radné, tzn. fadné pouceny subjekt pfevezme odpovéd-
nost za zajisténi bezpecnosti a ochrany zdravi pti praci, poZarni ochrany
a ochrany zivotniho prostiedi, pak tento postup akceptuje téz inspekce
prace?* i spravni soudy.25

Pokud presto doslo k vaznym tiraziim na zdravi, pak soudy priklada-
ly vyznam tomu, kdo nesl odpovédnost za zajiSténi bezpecnosti a ochrany
zdravi pfi praci vdaném prostoru.2¢ Jak konstatoval odvolaci soud, za-
meéstnavatel v daném pripadé za Skodu odpovidat nemohl, nebot’ prosto-
ry kotle i cyklonu odevzdal k provedeni idrzby smlouvou o dilo.2”

Kvyse uvedenym obecnym poznatkiim je ovSem nutno doplnit, Ze
specialni vefejnopravni iprava mize predani pracovisté omezit ¢i Gplné

23 Srovnej Usneseni Nejvyssiho soudu Ceské republiky ze dne 2. 11. 2016, sp. zn. 7 Tdo 1426/
2016, v némz soud konstatoval: ,Zaroven ovSem plati, Ze tyto vztahy musi byt zaloZeny
také na odpovidajici mife vzajemné divéry, ze které vyplyva opodstatnénost ocekavani
a predvidatelnost postupu ucastnikti obchodnich vztahi. Korektnost postupu ucastniki je
totiz stejné vyznamnym piredpokladem zdravych obchodnich vztahi.”

24 Tak naptiklad Rozhodnuti Oblastniho inspektordtu prdce pro Krdlovéhradecky kraj a Par-
dubicky kraj ze dne 27. 8. 2015, ¢j. 4729/1.30/15-3, sp. zn. §8-2015-289.

25 Srovnej Rozsudek Krajského soudu v Hradci Krdlové ze dne 27. 10. 2016, sp. zn. 31 Ad 17/
2015-61.

26 Rozsudkem Krajského soudu v Brné ze dne 23. 7. 2018, sp. zn. 17 Co 209/2017-466, byl po-
tvrzen Rozsudek Okresniho soudu v Hodoniné ze dne 13. 6. 2017, sp. zn. 16 C 10/2015-407,
jimz byla zamitnuta Zaloba na nahradu $kody na zdravi z Grazu; Zddnému tcastniku neby-
la pfizndna ndhrada nakladd fizeni a bylo rozhodnuto o ndhradé nakladi odvolaciho Fi-
zeni. Zalobce jako osoba samostatné vydéle¢né ¢inna vykonaval pomocné prace pro Zalo-
vané 1) a 2) pti opraveé kotelny Elektrarny Hodonin na zakladé objednavky zalované 3).

27 Srovnej Rozsudek Nejvyssiho soudu Ceské republiky ze dne 18.12. 2019, sp. zn. 25 Cdo
2595/20109.
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znemoZnit. Pfikladem je predani prostoru, jehoZ vymezeni je chranéno
jako utajovand skute¢nost, nebo ptedani prostoru, kde hrozi bezpro-
stfedné ohroZeni Zivota ¢i zdravi a subdodavatel prosté nema specialni
odbornou zptisobilost pro pirevzeti odpovédnosti za takovy prostor.

3 U poddodavatele jen rucitelem

Po dcinnosti nového Obcanského zakoniku?® s novou pravni tipravou se
tataz otazka objevila opét. Tentokrat na ni ovSem zakonodarce jizZ odpo-
védél skrze subsidiarni upravu obecné preventivni odpovédnosti (Ci,
presnéji, povinnosti k ndhradé ujmy), jez sice je v teorii pracovniho prava
zpochybiiovana,?? nicméné soudy ji dovodily. S odkazem na dpravu v (no-
vém) Obcanském zakoniku pak lze ustanoveni § 101 odst. 5 Zakoniku
prace vyloZit tak, Ze ukladd zaméstnavateli vykonavat nalezity dohled;
nepredstavuje vS§ak samo o sobé obecnou ¢i zvlastni skutkovou podstatu
odpovédnosti zameéstnavatele vii¢i vSem osobam, které se na pracovisti
zaméstnavatele vyskytnou.

Klicova hmotnépravni Uprava je obsaZena v ObCanském zakoniku,
ato vustanoveni § 1935 a § 2914. Z prvniho ustanoveni plyne pravidlo,
Ze plni-li dluZnik (v naSem ptipadé zaméstnavatel) pomoci jiné osoby,
odpovida tak, jako by plnil sam. Z uvedené zasady vsak upravuje ustano-
veni § 2914 Obcanského zakoniku vyjimku pro piipad, Ze se jedna o od-
povédnost principala u tzv. samostatného poddodavatele. Tim se dle Nej-
vy$siho soudu Ceské republiky rozumi takova osoba, kterd ,pro Zalova-
ného nevykondvala zminénou cinnost podle jeho pokynii ¢i prikazi, ani pod
jeho kontrolou, nybrZ samostatné, vlastnim jménem a na vlastni riziko."3°
Komplikaci ovSem je, Ze systematicky je ustanoveni § 2914 Obcanského
zakoniku obsaZeno u Upravy smluvni odpovédnosti, a¢ autori podotykaji,
Ze omezeni odpovédnosti zaméstnavatele je obecné a plati téZ u zdkonné
odpovédnosti.3!

Podle druhého citovaného ustanoveni plati: ,Zavdzal-li se vsak nékdo
pri plnéni jiné osoby provést urcitou cinnost samostatné, nepovaZuje se za
pomocnika; pokud ho vsak tato jind osoba nepeclivé vybrala nebo na ného

28 Blize viz Zdkon ¢. 89/2012 Sb., Obcansky zdkonik, ve znéni pozdéjsich predpisi.

29'S ohledem na komplexni tipravu odpovédnosti zaméstnavatele i zaméstnance.

30 Srovnej Rozsudek Nejvyssiho soudu Ceské republiky ze dne 28. 4. 2021, sp. zn. 25 Cdo 1198/
2019, bod 10.

31 Blize viz Komentai k § 2914 v SVESTKA, ], ]. DVORAK, J. FIALA, ]. HRADEK, P. VOJTEK, P.
HAJN, et al. Obéansky zdkonik: Komentdr: Svazek VI (§ 2521 az 3081). 1. vyd. Praha: Wol-
ters Kluwer, 2014. 1479 s. ISBN 978-80-7478-630-3.
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nedostatecné dohliZela, ruci za splnéni jeho povinnosti k ndhradé skody."
Z ustanoveni § 2914 Obcanského zakoniku tak plyne vyjimka z pravidla,
Ze zaméstnavatel odpovida jako by plnil sam, tedy jako by sam mél po-
skytnout soucinnost panu Novakovi. Tento vyklad potvrdil téZ Nejvyssi
soud Ceské republiky ve svém rozsudku ze dne 28. dubna 2021, sp. zn.
25Cdo 1198/2019, kde je uvedeno v bodé 8: ,Kdo provddi pro jiného ¢in-
nost vlastnim jménem a na vlastni riziko (tzv. samostatny pomocnik nebo
poddodavatel), odpovidd za Skodu sdm.” Jak to ovSem byva, riizné soudy
pochopily novou pravni ipravu riizné.3?

Vstoupil-li tedy pan Novak do prostor zaméstnavatele nikoliv jako
zaméstnanec Ci host zaméstnavatele, ale jako smluvni partner k prove-
deni Uklidu, a jednalo se o tzv. samostatného poddodavatele, pak zamést-
navatel v piipadé trazu tohoto poddodavatele neni dluznikem ¢i solidar-
nim dluznikem, ale pouze rucitelem. To miZe mit pro pana Novaka fatal-
ni disledky, rozhodne-li se Zalovat plnéni primo od zaméstnavatele
a opomine vyzvat k plnéni dodavatele uklidovych sluzeb.

Ruceni zaméstnavatele je totiz akcesoricky vztah, jehoz existence je
odvisla od existence primarniho odpovédnostniho vztahu. Zaméstnavatel
se tak muZe dovolat ustanoveni § 2021 Obc¢anského zakoniku, z néhoz
plyne, Ze pan Novak se mlze domahat splnéni dluhu vici ruciteli teprve
v pripadé, jestliZe dluznik nesplnil svij splatny dluh, a to ani v pfiméiené
lhiité poté, co byl k plnéni véritelem vyzvan, pricemz pro tuto vyzvu je
vyzadovana obligatorné pisemna forma. Pokud by naptiklad pan Novak
netvrdil, a ani neprokazoval, Ze by dodavatele uklidovych sluzeb vyzval
ke splnéni dluhu, pak by zaméstnavatel mohl tspéSné v soudnim sporu
argumentovat, Ze pan Novak dluznika ke splnéni dluhu nevyzval, a proto
ani nemiZe nastoupit na zaméstnavatele. Pak by platilo, jak konstatoval
Nejvyssi soud Ceské republiky: ,Zalovany pritom ani nerudi za pripadny
dluh bezpecnostni agentury viici dovolateli, nebot’ ten zminénou agenturu
nevyzval pisemné k plnéni, pricemZ z ni¢eho nevyplyvd, Ze takovou vyzvu
nemohl uskutecnit, pripadné, Ze bezpecnostni agentura neni schopna sviij
dluh splnit nebo Ze jsou ddny jiné diivody k tolerovdni absence vyzvy.“

Zavér

Ustanoveni § 101 odst. 5 Zakoniku prace vzniklo a bylo spojeno s kon-
cepci oddélenosti prava pracovniho od prava obc¢anského. Obecné soudy

32 Tak napiiklad Rozsudek Okresniho soudu v Ceskych Budéjovicich ze dne 20. 1. 2016, sp. zn.
30 € 200/2015-89.
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i proto neakceptovaly predchiidce ustanoveni § 101 odst.5 Zakoniku
prace jako provedeni obecné prevenctni povinnosti zaméstnavatele za
Ujmu zplisobenou tiretim osobam. K této interpretaci prava byl kromé se-
parace pracovniho prava vyuZit téz institut spojeny se specidlni ipravou
sjednani pracovniho poméru, a téz koncepce tzv. faktickych pracovnich
pomért. Novy Obcansky zakonik v tomto ohledu prinesl nepochybné lep-
$1 hmotnépravni upravu, ktera reguluje skrze obecnou prevencni povin-
nost ochranu isubdodavateld, jak ukazuje zkoumany ptipad. V soudni
praxi se nicméné nova pravni Uiprava ukazuje, alespoii zatim, jako obtiZna
pro aplikaci, kdyZz umoznuje zaméstnavatelim spoléhat u tzv. samostat-
nych poddodavateli na postaveni rucitele, a nikoliv solidarné odpoveéd-
ného dluznika. I pro advokaty poskozenych je obtizné pochopit koncepci
tzv. poddodavatele a aplikovat ustanoveni § 2914 Obcanského zakoniku
v praxi.33

Podivame-li se na takovou upravu prizmatem primérného laického
Clovéka, zda je ochoten pravo aplikovat i na sviij pripad bez pomoci ad-
vokata, pak pravé rozdil mezi dluznikem a jeho rucitelem se zda byt pod-
statny, protoZe nepouceny laik jej nemusi pochopit, a a¢ opravnén, miize
se nakonec pro nevhodny procesni postup svého prava nedomoci. Z po-
hledu vykonatelnosti prava je ovSem mozno téZ argumentovat ve vztahu
ke staré dpraveé tim, Ze i predchozi pravni iprava umoZilovala zaméstna-
vateli se pri zachovani primérené peclivosti zprostit odpovédnosti tim, Ze
pracovisté preda na zakladé smlouvy do opatrovani smluvnimu partne-
rovi. Subdodavatel pak vzasadé nema Sanci se tomuto postupu branit,
musi-li predani pracovisté akceptovat, protoze je ekonomicky zavisly na
dodavateli sluzeb ¢i samotném zaméstnavateli. Do ustdleni soudni judi-
katury pak i ndmi zkoumany pripad potvrzuje starou zasadu - radéji za-
lovat vSechny potencidlné odpovédné subjekty.

Pfesto je mozZno uzaviit, Ze po ustaleni judikatury a dostatecné popu-
larizaci analyzované otazky mezi dotCenou laickou verejnosti bude jisté
i laik schopen predmétnou pravni ipravu spravné aplikovat v praxi a do-
¢ka se rychlé spravedlnosti.

33Blize viz ELIAS, K. a M. ZUKLINOVA. Principy a vychodiska nového kodexu soukromého
prdva. 1. vyd. Praha: Linde, 2001. 302 s. ISBN 80-7201-313-0; ELIAS, K. et al. Obcansky zd-
konik: Velky akademicky komentdr: 1. svazek: § 1 - 487. 1. vyd. Praha: Linde, 2008. 1391 s.
ISBN 978-80-7201-687-7; a KUHN, Z. Aplikace prdva ve sloZitych pripadech: K tiloze prdv-
nich principii v judikature. 1. vyd. Praha: Karolinum, 2002. 419 s. ISBN 80-246-0483-3.
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The Border between Employment Fiction
and Discrimination:
Reflection on the Employment of Pregnant Women
from the Polish Perspective

Malgorzata Grzeskow

Abstract: The paper discusses the issue of the fine line between fictitious
employment and discrimination. The presented study is a reflection from
the Polish perspective. The purpose of this paper is to present the Polish
regulation and authorities’ practices concerning the entitlement of women
who began employment during pregnancy to social security benefits. The
manuscript emphasizes that pregnancy does not create any presumption of
fictitious employment, and the refusal to grant social security benefits to
such women often leads to discrimination.

Key Words: Labour Law; Discrimination; Employment Fiction; Employ-
ment of Pregnant Women; Social Security; Poland.

Introduction

Protecting health, employment and ensuring a proper level of income for
employed women before and after childbirth remains a challenge.! Preg-
nancy discrimination remains a problem for society. In all parts of the
world, working women who become pregnant are faced with the threat
of job loss and suspended earnings due to inadequate safeguards for
their employment and the rights which derive therefrom.2 The scale of
the problem is difficult to capture. It is partly shown by the number of
court cases involving discrimination against pregnant women, but even

-

See Report V(1): Maternity Protection at Work: Revision of the Maternity Protection Con-
vention (Revised), 1952 (No. 103), and Recommendation, 1952 (No. 95). In: International
Labour Organization [online]. Geneva: International Labour Office, 1999 [cit. 2022-08-
05]. Available at: https://www.ilo.org/public/english/standards/relm/ilc/ilc87 /rep-v-1.
htm.

See Report V(1): Maternity Protection at Work: Revision of the Maternity Protection Con-
vention (Revised), 1952 (No. 103), and Recommendation, 1952 (No. 95). In: International
Labour Organization [online]. Geneva: International Labour Office, 1999 [cit. 2022-08-
05]. Available at: https://www.ilo.org/public/english/standards/relm/ilc/ilc87 /rep-v-1.
htm.

N
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these do not provide a full understanding of the scope of pregnancy dis-
crimination. Indeed, only a minority of discrimination claims make it to
court.

However, it is not only discrimination against pregnant women that
is areal problem. At the opposite extreme is the problem of dishonest
practices by the insured to defraud social security benefits. The issue of
defining the borderline between overusing the law to obtain certain so-
cial security benefits related to employment and discrimination due to
the pregnancy status has long given rise to many doubts in the case law.

Both national and international courts have emphasized that the ac-
tual existence of an employment relationship (and thus also the right to
social security and health insurance benefits) is not determined by the
formal conclusion of an employment contract, but by the actual and real
realization of elements characteristic for an employment relationship.
However, can a woman'’s pregnancy create a presumption of fictitious
employment? In year 2021, the European Court of Human Rights ruled
that refusing a pregnant woman the right to social and health insurance
on the ground that she began employment during the in vitro fertilization
procedure constituted discrimination and a breach of her right to respect
for her property. In Poland, a woman who enters employment while
pregnant can be almost certain to suffer problems with the payment of
social insurance benefits. The practice of the Polish Social Security Insti-
tution Zaktad Ubezpieczen Spotecznych (hereinafter referred to as the
“Social Security Institution”), which conducts intensive inspections in
such situations, is based on the stereotypical attitude that a woman who
had entered employment at a stage of pregnancy is fictitiously employed.
As soon as the Social Security Institution decides that a pregnant wom-
an’s employment contract is fictitious, it automatically deprives her of
the status of an employed insured person and denies her the right to any
benefits relating to possible illness and maternity allowance. A wrong de-
cision issued by the Social Security Institution is of great importance to
a woman who may be deprived of benefits during pregnancy and mater-
nity leave. However, she may appeal the decision to the court, but the
process may be long3 and may require the assistance of alawyer. Here

3 Data from the Polish Ministry of Justice show that the average duration of the court pro-
ceedings in social security cases (in the first instance only) in the first quarter of year
2022 was more than ayear. See Opracowania wieloletnie. In: Informator Statystyczny
Wymiaru Sprawiedliwosci [online]. 2022 [cit. 2022-08-05]. Available at: https://isws.ms.
gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/.
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another problem arises. Namely, whether it is not the court that should
have the exclusive authority to interfere in an employment relationship
entered between private individuals. Answering this question requires to
consider two values - the individual’s right to benefits and the protection
of the interests of all insured persons. Accepting a situation of defrauding
of undue benefits from the Social Security Institution (no interference by
the relevant authorities) is contrary to the principles of social conscience
and social justice, the principle of equal treatment of the insured and the
principle of equivalence of contribution and benefit.

The reason for writing this paper is the growing problem in Poland
of the Social Security Institution increasingly questioning the employ-
ment of pregnant women. Particular attention is given to the number of
decisions issued by the Social Security Institution in Poland questioning
the employment of pregnant women, compared to the total number of
such decisions in recent times. The paper presents the basic conditions
that employment must meet in order to be the basis for being subject to
social insurance in Poland as well as the rules regarding the control of
employment by the Social Security Institution. The study concludes with
areflection on the need to consider the principles of non-discrimination
during any control undertaken for employees.

1 Actual work performance versus fictitious employment

The social security system is closely related to the performance of work.
Therefore, the grounds for social insurance is actual employment (Article
22 of the Polish Labour Code, Article 6 and Article 13 of the Polish Act on
Social Insurance System).

In the Polish labour law regulations, the employment relationship
has its legal definition in the Labour Code.* According to the Article 22
§ 1 of this Code, by establishing an employment relationship, an employ-
ee undertakes to perform work of a specified type for the benefit of an
employer and under his/her supervision, in a place and at the times spec-
ified by the employer; the employer undertakes to employ the employee
in return for remuneration. Whether an employment relationship has
been established is not determined by the formal conclusion of an em-
ployment contract, but by the actual and real realization of elements
characteristic for an employment relationship (judgement of the Su-

4 See Act of June 26, 1974 - Labour Code [1974]. Journal of Laws of Poland, 1974, no. 24,
item 141.
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preme Court of Poland, 24 February 2010, I1 UK 204/09). The features of
an employment relationship are as follows: an employee is a natural per-
son who undertakes to work in exchange for remuneration and the sub-
ject of the contract on the part of the employee is the performance (exe-
cution) of work in which he/she is not subject to the risk of performance
of the obligation, the employee is obliged to perform work in person, be-
ing in the performance of the obligation subordinate to the employer
(judgement of the Supreme Court of Poland, 24 February 2010, II UK
204/09). The creation of an employment relationship always causes legal
consequences, not only directly in the sphere of its content, but also in
many other areas. One of such consequences is the right to social insur-
ance benefits in the case the conditions provided by the law are met. The
Polish case law accepts that the purpose of concluding an employment
contract may be to obtain social security and health insurance benefits
(judgement of the Supreme Court of Poland, 4 August 2005, 11 UK 320/
04). Since achieving this purpose is not against the law, the parties aim-
ing at such a goal do not circumvent the law.

However, in some situations, such a contract may be questioned. Un-
der certain circumstances, despite the formally concluded employment
contract, the parties to the employment relationship are accused of its
invalidity. Such a situation is most often the case when public authorities
conclude that work is not actually being performed, and the contract was
concluded only to obtain social security benefits. The assessment of the
validity of the content of employment contracts is basically made by the
principles of the Polish civil law. Challenging a concluded employment
contract can generally be based on two alternative grounds: on the Arti-
cle 58 of the Polish Civil Code,> which regulates the avoidance of the law,
and the Article 83 of the same Civil Code, which regulates the situation in
which the statement was made for the sake of appearance. In accordance
with the Article 58 § 1 of the Civil Code, a legal act that is contrary to the
law or intended to avoid the law is invalid. A legal act with the aim of cir-
cumventing the act consists of such shaping of its content that from the
formal point of view does not contradict the act, but aims at the realiza-
tion of the goal, the achievement of which is prohibited by the act. The
prohibition of circumventing the law comes down to the prohibition of
generating a certain legal effect, which is prohibited by the mandatory
provisions, by means of such shaping of the legal act, that externally,

5 See Act of April 23, 1964 - Civil Code [1964]. Journal of Laws of Poland, 1964, no. 16,
item 93.
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formally it has features that do not oppose the binding law. The state-
ment that the agreement is aimed at avoiding the act requires making
specific factual findings concerning the circumstances of its conclusion
and the purpose that the parties intended to achieve (resolution of the
Supreme Court of Poland, 8 March 1995, I PZP 7/95, judgement of the
Supreme Court of Poland, 23 September 1997, I PKN 276/97). In accord-
ance with the Article 83 § 1 of the Civil Code, a declaration of intent made
to another party with its approval for the sake of appearance shall be null
and void. If such a declaration was made in order to conceal another act
in law, the validity of the declaration shall be assessed according to the
character of that act in law. Appearance is a defect in a declaration of in-
tent consisting of the fact that the parties create the appearance of actual-
ly performing a legal act with certain content, while, in fact, they do not
want to produce any legal effects or to produce other than in the ostensi-
ble act they declare. Apparent legal action is invalid and has no legal ef-
fects from the beginning (ex tunc). An apparent statement, although it is
a statement of intent that exists and has the constitutive features of legal
events of this category, is invalid when the maker of the apparent state-
ment has no real will to cause legal effects. Appearance, to some extent,
may consist of circumvention of the law, since a contract from a formal
point of view (ostensibly) may not oppose the law, although it is conclud-
ed to circumvent the law. The apparentness of legal action can be demon-
strated by any means of evidence. It can be proven, in particular, using
witness testimony and hearing the parties (also between the parties to
this action).

The biggest problem in applying the regulations governing circum-
vention and appearance is their lack of precision and high risk of differ-
ent interpretations.

2 Social insurance - between individuality and social solidarity

Under the Polish law, social security has not been defined. However, ac-
cording to the Article 67 of the Polish Constitution:¢

1. Acitizen shall have the right to social security whenever incapacitated
for work by reason of sickness or invalidism as well as having attained
retirement age. The scope and forms of social security shall be specified
by statute.

6 See Constitution of the Republic of Poland of April 2, 1997 [1997]. Journal of Laws of Po-
land, 1997, no. 78, item 483.
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2. A citizen who is involuntarily without work and has no other means of
support, shall have the right to social security, the scope of which shall
be specified by statute.

By “security” is meant the legal protection and guarantee of safety in
the event of a specific threat (danger). The adjective “social” defines more
clearly the nature of this security; it refers to the type of threat (danger)
as the common fate of a threatened group of people and to the joint ef-
forts of this community made to reduce this threat and to mitigate its ef-
fects. The social security relationship is not a civil law relationship based
on the equality of its subjects and equivalence of benefits, but a statutori-
ly regulated public law relationship based on the principle of solidarity,
and the resulting benefits of the parties to this relationship are not civil
law benefits (resolution of the Supreme Court of Poland, 21 April 2010,
I1UZP 1/10). Despite the different (public law) nature of the social insur-
ance legal relationship, it is closely related to the employment relation-
ship. The employment agreement, as the source of the employment rela-
tionship, causes effects not only direct, concerning directly the mutual
relations between the employee and the employer, but also further, indi-
rect, including in the field of social insurance. It shapes the social insur-
ance relationship, determines the amount of the contribution and may
consequently lead to the corresponding benefits. Due to the importance
of these effects, both from the point of view of the interest of the employ-
ee (insured) and the public interest, it is assumed that the evaluation of
contractual provisions can and should also be made from the point of
view of social insurance law (judgement of the Court of Appeal in War-
saw, Poland, 27 May 2015, 111 AUa 2740/13).

At the axiological basis of social insurance lies social solidarity. Eve-
ryone at risk of a certain social risk contributes to a common fund, but
only some of them will realize the risk and receive the benefit. Undoubt-
edly, this is also a manifestation of the mutuality of insurance benefits.
This mutuality is also evident in the way insurance benefits are financed.
As arule, these benefits are financed by the contributions of the insured.”
Thus, the public element has become very prominent in social security
law. In some circumstances, an unjustified preference for an employee’s
payment may be contrary to the law, the principles of social coexistence,

~

See JAWORSKA, K. Gléwne cechy ubezpieczen spotecznych. In: M. CZURYK and K. NAU-
MOWICZ, red. Prawo ubezpieczen spotecznych: Wybrane problemy. 1. wyd. Olsztyn: Uni-
wersytet Warminsko-Mazurski w Olsztynie, Wydzial Prawa i Administracji, 2016, pp. 33-
40.1SBN 978-83-62383-91-7.
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or intended to circumvent the law. Consequently, it will be contrary to
the principle of social solidarity.? The unconditional action of seeking to
guarantee one’s own protection provided by labour social insurance is
justified only from a personal, not from a social point of view (judgement
of the Court of Appeal in Szczecin, Poland, 9 December 2021, IIl AUa
354/21). Therefore, grasping the line between the individual interest of
the insured and the social solidarity is crucial.

3 Inspections by the Social Security Institution (Zaklad Ubezpieczen
Spotecznych)

According to the Polish Act on Social Insurance System,® the scope of the
Polish Social Security Institution is (among others) to establish and to de-
termine the obligation of social insurance, to assess and to collect contri-
butions, and to determine eligibility for benefits. The Social Security In-
stitution is entitled to verify whether the person reported by the payer of
contributions to the insurance has the title to it, including the fact of con-
cluding an employment contract and its validity (judgement of the Su-
preme Court of Poland, 21 November 2011, I1 UK 69/11). It is not the
payment of remuneration, accession to the insurance and payment of
contribution, or issuing of a certificate of employment, but the actual and
real realization of elements characteristic for an employment relation-
ship that determines whether the parties have indeed established an em-
ployment relationship constituting a title to social insurance. If the Social
Security Institution finds that these conditions did not occur, it will re-
fuse to pay social insurance benefits, and a person who does not agree
with this decision will only be able to challenge it in the court.

The Social Security Institution’s challenge to the employment
grounds results in ineligibility for social security benefits. A decision de-
claring that there is no basis for the payment of social security benefits is
issued after an investigation. In the process of the investigation, the So-
cial Security Institution takes the steps necessary to clarify the facts and
to settle the case. The findings are usually based on such evidence as the

©

See CZURYK, M. Kwestionowanie przez Zaktad Ubezpieczen Spotecznych wysokosci wy-
nagrodzenia za prace stanowigcego podstawe wymiaru sktadek. In: M. CZURYK and K.
NAUMOWICZ, red. Prawo ubezpieczen spotecznych: Wybrane problemy. 1. wyd. Olsztyn:
Uniwersytet Warminsko-Mazurski w Olsztynie, Wydzial Prawa i Administracji, 2016,
pp. 41-50. ISBN 978-83-62383-91-7.

See Act of October 13, 1998, on the Social Insurance System [1998]. Journal of Laws of Po-
land, 1998, no. 137, item 887.
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employer’s financial books, employee’s statements and documents re-
garding the employment relationship. As a result of the proceedings, the
Social Security Institution issues a decision in which it may state (among
other things) that the person is not subject to social insurance. Thus, the
Social Security Institution has the power to unilaterally and authorita-
tively determine the existence or nonexistence of an employment rela-
tionship, and consequently also decides on the benefits to be paid. Every-
thing is done without involving the court. The issued decision can, there-
fore, in practice deprive pregnant women of needed benefits. Only a legal
appeal filed with the court, on the other hand, will start the process in
which the court may eventually determine that the qualification made by
the Social Security Institution was incorrect after all. The entire process,
however, can be lengthy and cumbersome.

Granting such power to the Social Security Institution raises serious
questions. As mentioned above, the assessment of the validity of the em-
ployment contract is made by the Social Security Institution by the prin-
ciples of the Polish civil law. Challenging a concluded employment con-
tract can generally be based on two alternative grounds: on the Article 58
of the Civil Code,10 which regulates the avoidance of the law, and the Arti-
cle 83 of the Civil Code, which regulates the situation in which the state-
ment was made for the sake of appearance. The practice of the Social Se-
curity Institution’s application of civil law solutions in the sphere of pub-
lic social insurance law raises significant questions. It should be empha-
sized that social security law does not provide for the institution of abuse
of public law by subjects of civil contracts. Nor can such a legal construc-
tion result from the creation of rights from the sphere of private law to
the sphere of public law by transferring civilian constructions to public
law. At the level of the law, this is opposed by the scope of the Civil Code’s
regulation.!! Such an action may also offend the European Union princi-
ples: the rule of law, legalism and good administration (judgement of the
District Court in Czestochowa, Poland, 12 April 2019, IV U 1371/18). The
Social Security Institution’s application of these regulations on the
grounds of public law relations may also conflict with the rule of the state
of law. This is because it leads to the fact that, when concluding an em-
ployment contract, both the employer and the employee must consider

10See Act of April 23, 1964 - Civil Code [1964]. Journal of Laws of Poland, 1964, no. 16,
item 93.

11 According to the Article 1 of the Civil Code, “This Code regulates civil law relationships
between natural persons and legal persons.”
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the possible charge of circumvention or appearance. This is because the
Social Security Institution may in the future apply unclear and vague cri-
teria for evaluating the actions of the parties to the employment relation-
ship, which makes it impossible to predict whether and to what extent
the employee will be entitled to insurance protection. Assessing the ef-
fectiveness of an employment contract through the principles decoded
from civil law or the legal system can create a state of indiscriminate dis-
cretion in the application of the law. In addition, such an assessment can
sometimes create restrictions on economic activity, as it creates a state of
extreme legal uncertainty. In the case of the public sphere, it is indeed
legitimate to claim that the court, protecting the interests of all taxpayers,
has the right to assess whether a benefit is being defrauded. However, it
is difficult to agree with the claim that the right to such an assessment
should also be granted to the Social Security Institution, which (in princi-
ple) should be the administrator of social insurance funds. Instead, it
should not interfere in the content of contracts concluded by private enti-
ties, thereby violating the principles of freedom of economic activity. The
problem is even more serious because data from the Polish Ministry of
Justice show that in year 2021 more than 40 % of all decisions issued by
the Social Security Institution were changed as a result of a court inter-
vention.12

In recent years in Poland, attention has repeatedly been drawn to the
many decisions of the Social Security Institution excluding pregnant
women from social insurance. Several parliamentary interpellations have
been received on this issue,!3 highlighting the Social Security Institution’s
over-reaching interference in the employment relationship established
between the employer and the employee. It was pointed out that in some
cases, if the insured person performed work or other activities under the
contract and was reported for social insurance (there is evidence in the
form of signatures and documents, witness testimony), the Social Securi-
ty Institution interfered with the employer’s decisions on the need to
employ the employee. During its investigations, the Social Security Insti-
tution questioned the professional experience of the hired employees

12See Opracowania wieloletnie. In: Informator Statystyczny Wymiaru Sprawiedliwosci
[online]. 2022 [cit. 2022-08-05]. Available at: https://isws.ms.gov.pl/pl/baza-statysty-
czna/opracowania-wieloletnie/.

13 See e.g. FRYDRYCH, J., M. NYKIEL, Z. CZERNOW and K. MUNYAMA. Interpelacja nr 21659
do ministra rodziny i polityki spotecznej w sprawie legalnosci kontroli ZUS. In: Sejm Rze-
czypospolitej Polskiej [online]. 2021-03-17 [cit. 2022-08-05]. Available at: https://www.
sejm.gov.pl/sejm9.nsf/InterpelacjaTresc.xsp?key=BZDBYU.
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and interfered with the amount of remuneration charged. The official da-
ta from the Polish Ministry of Family and Social Policy'* show that the
Social Security Institution has issued:

in the first half of year 2019:

4+ decisions excluding from social insurance persons reported as em-
ployees who applied for short-term benefits, of which 1,188 for
pregnant women,

4+ 765 decisions excluding from social insurance persons reported as
self-employed who applied for short-term benefits, of which 334 for
pregnant women;

in year 2018:

4 2,943 decisions excluding from social insurance persons reported as
employees who applied for short-term benefits, of which 1,701 for
pregnant women,

4+ 687 decisions excluding from social insurance persons reported as
self-employed who applied for short-term benefits, of which 227 for
pregnant women.

The above-stated figures show that a great part of the social security
exclusion decisions was made against pregnant women. Most important-
ly, however, it deprives the women of monetary benefits, which may
(under certain circumstances) result in discrimination. Inspections
should not be “directed” at the employment of pregnant women (auto-
matically qualifying such employment as “suspicious”). Here, authorities
should not apply any presumption indicating an illegality of the employ-
ment of pregnant women. The opposite situation may have negative con-
sequences in the area of the employment of pregnant women. Discour-
aged by the threat of a control, entrepreneurs may no longer be interest-
ed in employing such women. In the absence of any other (other than the
employee’s pregnancy) grounds for inspection and verification of the
correctness of the employment, the Social Security Institution should not
initiate an inspection, especially given the number of persons covered.15

14 See SZWED, S. Odpowiedz na interpelacje nr 350 w sprawie kontroli w zakresie wyptaca-
nych $wiadczen przez ZUS. In: Sejm Rzeczypospolitej Polskiej [online]. 2020-01-17 [cit.
2022-08-05]. Available at: https://www.sejm.gov.pl/Sejm9.nsf/InterpelacjaTresc.xsp?
key=BKZJUF.

15 As of December 31, 2019, more than 14.4 million people were covered by sickness insur-
ance. See SZWED, S. OdpowiedzZ na interpelacje nr 3757 w sprawie masowych kontroli
ZUS wobec kobiet prowadzacych dziatalnos¢ gospodarcza. In: Sejm Rzeczypospolitej Pol-
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4 Pregnancy discrimination. Regulations of the international,
European Union and the Polish law

Poland is bound by numerous international and European Union laws
regarding non-discrimination in the employment. Many of these regula-
tions have also had a significant impact on the shape of the Polish legisla-
tion.

In international law, the prohibition of discrimination is directly
linked to the human rights. Gender equality was made part of the inter-
national human rights law by the Universal Declaration of Human Rights,
which was adopted by the United Nations General Assembly on 10 De-
cember 1948.16 The prohibition of sex discrimination can also be found
in other international human rights agreements adopted at the universal
level - within the United Nations system.!” The European Court of Hu-
man Rights has stressed on many occasions that the advancement of the
equality of the sexes is a major goal in the member states of the Council
of Europe. “Where a difference of treatment is based on sex, the margin
of appreciation afforded to the State is narrow, and in such situations, the
principle of proportionality does not merely require that the measure
chosen should in general be suited to the fulfilment of the aim pursued,
but it must also be shown that it was necessary for the circumstances.”18
In year 2021, the European Court of Human Rights ruled that refusing
a pregnant woman the right to social and health insurance on the ground
that she began employment during the in vitro fertilization procedure
constituted discrimination and a breach of her right to respect for her
property. Based on the facts that the court considered in this particular
case, the applicant was refused the status of an insured employee and, in
that context, an employment-related benefit (compensation of salary
during sick leave) on the grounds of employment that had been declared

skiej [online]. 2020-05-20 [cit. 2022-08-05]. Available at: https://www.sejm.gov.pl/
Sejm9.nsf/InterpelacjaTresc.xsp?key=BPTHY8.

16 See Gender Equality. In: United Nations [online]. 2022 [cit. 2022-08-05]. Available at:
https://www.un.org/en/global-issues/gender-equality.

17 See e.g. Convention on the Elimination of All Forms of Discrimination against Women
[adopted and opened for signature, ratification and accession by the General Assembly
Resolution 34/180 of 18 December 1979]; and FENWICK, H. and T. K. HERVEY. Sex
Equality in the Single Market: New Directions for the European Court of Justice. Common
Market Law Review [online]. 1995, vol. 32, no. 2, pp. 443-470 [cit.2022-08-05]. ISSN
1875-8320. Available at: https://doi.org/10.54648/cola1995020.

18 See Case of Emel Boyraz v. Turkey [2014-12-02]. Judgement of the European Court of Hu-
man Rights, 2014, Application No. 61960/08, paragraph 51.
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fictitious due to her pregnancy. The European Court of Human Rights
noted that such a decision could only be adopted in respect of women
since only women could become pregnant. It, therefore, established that
in the applicant’s case such a decision constituted a difference in treat-
ment on the grounds of sex.

Also the European Union law prohibits discrimination based on sex
(including pregnancy discrimination). Characteristic of the anti-discrimi-
nation law of the European Union is the broad approach to the various
forms of discrimination.’® “Discrimination for reasons of pregnancy is
considered as direct discrimination under the European Union law and,
therefore, also in the Member States. Any less favourable treatment of
a woman related to pregnancy or maternity leave is included in the pro-
hibition of discrimination.”20 A special role, in this respect, is played by
the Court of Justice of the European Union, which derived some defini-
tions from its case law (among others, the definition of indirect discrimi-
nation).2! There are currently several legal bases in the European Union
law (both in primary and secondary law) that prohibit sex discrimina-
tion. The Article 157 of the Treaty on the Functioning of the European
Union?2 prohibits discrimination based on sex, including a disadvantage
linked to pregnancy or maternity leave.23 Discrimination based on sex is
also prohibited by the Directive 2006/54/EC%* (Article 14). The Europe-
an Union protection against sex discrimination extends to the social se-

19 See BUREK, W. and W. KLAUS. Definiowanie dyskryminacji w prawie polskim w §wietle
prawa Unii Europejskiej oraz prawa miedzynarodowego. Problemy Wspétczesnego Prawa
Miedzynarodowego, Europejskiego i Poréwnawczego [online]. 2013, vol. 11, pp. 72-90 [cit.
2022-08-05]. ISSN 1730-4504. Available at: https://doi.org/10.26106/j964-dd82.

20 See TIMMER, A. and L. SENDEN. Gender Equality Law in Europe: How are EU Rules Trans-
posed into National Law in 2016? [online]. 1t ed. Luxembourg: Publications Office of the
European Union, 2016. 88 p. [cit. 2022-08-05]. ISBN 978-92-79-63354-6. Available at:
https://doi.org/10.2838/63725.

21 See Case of J. P. Jenkins v. Kingsgate (Clothing Productions) Ltd. [1981-03-31]. Judgement
of the Court of Justice of the European Union, 1981, C-96/80.

22See Consolidated Version of the Treaty on the Functioning of the European Union: Part
Three Union Policies and Internal Actions: Title X Social Policy: Article 157 [ex-Article 141
of the Treaty of the European Community]. O] EU C 115, 2008-05-09, pp. 117-118.

23 See Case of Susanne Lewen v. Lothar Denda [1999-10-21]. Judgement of the Court of Jus-
tice of the European Union, 1999, C-333/97.

24 See Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on
the Implementation of the Principle of Equal Opportunities and Equal Treatment of Men
and Women in Matters of Employment and Occupation. O] EU L 204, 2006-07-26, pp. 23-
36.
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curity system (Directive 79/7/EEC,2> Directive 2006/54/EC). Also the
case law of the Court of Justice of the European Union on the prohibition
of direct sex discrimination has since year 1990 contributed to protect
women participating in the labour market, in particular when they are
denied a job, have less favourable working conditions and are dismissed
in relation to pregnancy and/or maternity.26 The Court of Justice of the
European Union case law on the prohibition of refusal and termination of
the employment on the grounds of pregnancy is remarkably extensive
and is based on the premise that the mere finding that the reason for the
differential treatment is pregnancy is sufficient to establish the existence
of discrimination, without the need to compare this situation to that of
men or awoman who is not pregnant (special position approach).2’
A great impact on jurisprudence was the Dekker case, in which the Court
of Justice of the European Union held that refusing to hire or to renew the
contract of a female worker on the account of her pregnancy amounted
to direct discrimination on the grounds of sex.28

The provisions of the Polish Labour Code contain a catalogue of pro-
hibited criteria for differentiating employees. In accordance with the Ar-
ticle 1832 § 1 of the Labour Code: “Employees should be treated equally in
relation to establishing and terminating an employment relationship,
employment conditions, promotion conditions as well as access to train-
ing to improve professional qualifications, in particular regardless of sex,
age, disability, race, religion, nationality, political beliefs, trade union
membership, ethnic origin, creed, sexual orientation, as well as regard-
less of employment for a definite or indefinite period or full-time or part-
time employment.” Although pregnancy is not explicitly mentioned in the
Polish Labour Code as a criterion for prohibited differentiation between
employees, it is undoubtedly included in the scope of the principle of

25 See Council Directive 79/7/EEC of 19 December 1978 on the Progressive Implementation of
the Principle of Equal Treatment for Men and Women in Matters of Social Security. O] EC
L 6,1979-01-10, pp. 24-25.

26 See BURRI, S. Protection and Rights Related to Pregnancy and Maternity in EU Law. Revue
de droit comparé du travail et de la sécurité sociale [online]. 2019, n° 4, pp. 16-25 [cit.
2022-08-05]. ISSN 2262-9815. Available at: https://doi.org/10.4000/rdctss.1305.

27 See LEWIS, P. Pregnant Workers and Sex Discrimination: The Limits of Purposive Non-
comparative Methodology. International Journal of Comparative Labour Law and Industri-
al Relations [online]. 2000, vol. 16, no. 1, pp. 55-69 [cit. 2022-08-05]. ISSN 1875-838X.
Available at: https://doi.org/10.54648/260939.

28 See Case of Elisabeth Johanna Pacifica Dekker v. Stichting Vormingscentrum voor Jong Vol-
wassenen (VJV-Centrum) Plus [1990-11-08]. Judgement of the Court of Justice of the Euro-
pean Union, 1990, C-177/88.
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equal treatment in employment. Firstly, the catalogue of prohibited dif-
ferentiating criteria is not exhaustive in the Polish law; secondly, the ma-
ternity of women is subject to increased legal protection, already in the
Polish Constitution itself (Article 71 paragraph 2 of the Polish Constitu-
tion). Pregnancy and maternity as personal characteristics of a woman
can also be considered as an element of the gender criterion listed in the
Article 1832 § 1 of the Labour Code. As a rule,?? an employer cannot refuse
to hire a woman based on the fact that she is pregnant, as this would con-
stitute discrimination. According to the Polish law, an employer cannot
also ask a job applicant about her pregnancy status or plans for materni-
ty during the recruitment process. The information that an employer may
request about a job applicant is enumerated in detail in the Article 221 of
the Labour Code. Among them, information about the employee’s preg-
nancy is not indicated. The current form of the Polish regulation is a re-
sult of coordination with the European Union law, in particular with the
Data Protection Directive.3? During her employment, a woman may bene-
fit from certain protection regulations (e.g. prohibition of overtime and
night work, special protection against termination of employment). The
status of a woman'’s pregnancy is confirmed by a medical certificate. Nev-
ertheless, again, the employer cannot require the woman to present such
a certificate. It is up to the woman to decide when she informs her em-
ployer of her pregnancy. However, if she informs her employer of her
pregnancy with the medical certificate, she will be entitled to special pro-
tection.

In the context of equal access to social security benefits in Poland,
the constitutional principle of equality before the law plays an important
role. In the Polish legislation, this general principle is formulated in the
Article 32(1) of the Polish Constitution, according to which “All persons
shall be equal before the law. All persons shall have the right to equal
treatment by public authorities.” The Article 32(2) of the Polish Constitu-
tion introduces the prohibition of discrimination, but the legislator did
not specify the characteristics, on the basis of which differentiation can-
not be made, contenting with the general formulation that “No one shall
be discriminated against in political, social or economic life for any rea-

29 The exception is when a woman is required to perform work that is prohibited for preg-
nant women.

30 See Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995
on the Protection of Individuals with Regard to the Processing of Personal Data and on the
Free Movement of Such Data. O] EC L 281, 1995-11-23, pp. 31-50.
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son whatsoever.”3! In the provisions of the Polish Act on Social Insurance
System, the legislator has specified the regulation of the principle of
equality only for the insured. According to the Article 2a of this regula-
tion, the Social Insurance System Act stands on the basis of equal treat-
ment of all insured persons, regardless of gender, race, ethnicity, nation-
ality, marital status and family status. The current shape of the principle
of equal treatment of the insured was given on the basis of the Act of De-
cember 3, 2010, on the Implementation of Certain Provisions of the Eu-
ropean Union on Equal Treatment, the main purpose of which was to im-
plement the provisions adopted by the European Union in the form of di-
rectives, thanks to which Poland was to fulfil its international legal obli-
gations and, in addition, to strengthen compliance with the principle of
equal treatment in particular aspects of social life provided for by the
above-mentioned Act.32 33

The rules of equality and non-discrimination between the parties to
the social insurance relationship can be used in two different aspects:
1) as the principles of social intercourse opposing the defrauding of un-
duly paid benefits from the social security system in the event of a poten-
tial finding of invalidity of an employment contract indicated as the title
of social insurance, 2) as a basis for social insurance claims in the event

31See BARTOSZEWSKA, M. Art. 2a. [Zasada réwnego traktowania ubezpieczonych]. In: J.
WANTOCH-REKOWSKI, red. Ustawa o systemie ubezpieczeri spotecznych: Komentarz.
1. wyd. Warszawa: Wolters Kluwer, 2015, pp. 24-29. ISBN 978-83-264-3438-9.

32See BARTOSZEWSKA, M. Art. 2a. [Zasada réwnego traktowania ubezpieczonych]. In: J.
WANTOCH-REKOWSKI, red. Ustawa o systemie ubezpieczeri spotecznych: Komentarz.
1. wyd. Warszawa: Wolters Kluwer, 2015, pp. 24-29. ISBN 978-83-264-3438-9.

33 Based on this Act, the following legal acts were implemented into the Polish legal order:
1) Council Directive 86/613/EEC of 11 December 1986 on the Application of the Principle of
Equal Treatment between Men and Women Engaged in an Activity, Including Agriculture, in
a Self-employed Capacity, and on the Protection of Self-employed Women during Pregnancy
and Motherhood. O] EC L 359, 1986-12-19, pp. 56-58 (no longer in force, date of end of va-
lidity: 4 August 2012); 2) Council Directive 2000/43/EC of 29 June 2000 Implementing the
Principle of Equal Treatment between Persons Irrespective of Racial or Ethnic Origin. O] EC
L 180, 2000-07-19, pp. 22-26; 3) Council Directive 2000/78/EC of 27 November 2000 Es-
tablishing a General Framework for Equal Treatment in Employment and Occupation. O] EC
L 303, 2000-12-02, pp. 16-22; 4) Council Directive 2004/113/EC of 13 December 2004 Im-
plementing the Principle of Equal Treatment between Men and Women in the Access to and
Supply of Goods and Services. O] EU L 373, 2004-12-21, pp. 37-43; 5) Directive 2006/54/EC
of the European Parliament and of the Council of 5 July 2006 on the Implementation of the
Principle of Equal Opportunities and Equal Treatment of Men and Women in Matters of
Employment and Occupation. O] EU L 204, 2006-07-26, pp. 23-36.
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that an insured person is found to have been wrongly denied benefits in
violation of the principle of non-discrimination.

An insured who believes that the principle of equal treatment has not
been applied to him or her has the right to claim social insurance in the
court. In this regard, the provisions allowing an insured person to chal-
lenge a decision that violates the principle of equal treatment by filing an
appeal with the competent court will apply accordingly. In one of its de-
cisions, the Supreme Court of Poland stated that subject to constitutional
and statutory increased legal protection, the state of pregnancy, cannot
discriminate against a woman in obtaining legal protection in social secu-
rity relations, although neither should it give her a bonus (preference)
above the recognized legal standards under the provisions and the prin-
ciples of social security law (judgement of the Supreme Court of Poland,
15 December 2009, 11 UK 138/09). Certainly, the state of pregnancy, the
setting of a high salary for work, neither the short period of employment
before the occurrence of a certain risk protected by the norms of social
security law, nor the whole of the circumstances surrounding the conclu-
sion of the contract do not in themselves (eo ipso) justify declaring inva-
lid an employment contract that meets the formal and structural features
of an employee’s obligation and is actually carried out by the parties to
the employment relationship.

5 Refusing pregnant women the right to social insurance as a form
of discrimination

Pregnancy itself and its protection cannot be considered in separation
from its consequences in the sphere of earning capacity. Therefore, the
protection of pregnant women, in addition to the aim of protecting the
physical condition of the woman and her bond with her child, is also
aimed at protecting her from the adverse effects in the material sphere.
“It follows from all the foregoing that, although the national legislation
provides for maternity leave to protect a woman’s biological condition
and the special relationship between a woman and her child over the pe-
riod which follows pregnancy and childbirth, the Community law re-
quires that taking such statutory protective leave should interrupt nei-
ther the employment relationship of the woman concerned nor the appli-
cation of the rights derived from it and cannot lead to discrimination
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against that woman.”3* The purpose of the social security system is,
among others, to protect against loss of earning capacity due to legally
prescribed circumstances (e.g. illness or maternity). Social security is
closely related to the performance of work. The Social Security Institu-
tion’s challenge to the employment grounds results in ineligibility for so-
cial security benefits. Due to the far-reaching consequences of such a de-
cision, the statement that employment is fictitious should be preceded by
an in-depth analysis. The authorities have a duty to execute applicable
laws and to verify all the facts of relevance to the enjoyment of particular
rights. In many cases, there is a fine line between fictitious employment
and pregnancy discrimination. A woman who is treated unfavourably be-
cause of pregnancy suffers discrimination on the grounds of sex.3>

The Polish regulations and the practice of authorities should be
judged by taking into account the international and European Union reg-
ulations binding on Poland. In the context of equal treatment in social se-
curity, the Directive 79/7/EEC is being held of particular importance.
Undoubtedly, the Member States of the European Union retain the au-
thority to regulate the area of social security in accordance with their na-
tional laws. However, the European Union, intervening indirectly, has
obliged them to guarantee the principle of equal treatment between men
and women in the field of formulating national social security systems.3¢
The Article 4 of the Directive 79/7 /EEC is worded as follows:37

“1. The principle of equal treatment means that there shall be no dis-
crimination whatsoever on grounds of sex either directly, or indirectly by

34 See Case of Land Brandenburg v. Ursula Sass [2004-11-18]. Judgement of the Court of Jus-
tice of the European Union, 2004, C-284/02.

35 See Case of Joan Gillespie and Others v. Northern Health and Social Services Boards, Depart-
ment of Health and Social Services, Eastern Health and Social Services Board and Southern
Health and Social Services Board [1996-02-13]. Judgement of the Court of Justice of the
European Union, 1996, C-342/93, paragraph 22; Case of Caisse Nationale d’Assurance
Vieillesse des Travailleurs Salariés (CNAVTS) v. Evelyne Thibault [1998-04-30]. Judgement
of the Court of Justice of the European Union, 1998, C-136/95, paragraphs 29 and 32; and
Case of Michelle K. Alabaster v. Woolwich plc and Secretary of State for Social Security
[2004-03-30]. Judgement of the Court of Justice of the European Union, 2004, C-147/02,
paragraph 47.

36 See KOKKILING ERALTUG, A. and G. KAYA. Transposing the EU Gender Equality Norms
into the Turkish Labour Law: Where Do We Stand?. International Journal of Emerging and
Transition Economies. 2008, vol. 1, no. 1, pp. 41-58. ISSN 1308-2701.

37 See Council Directive 79/7/EEC of 19 December 1978 on the Progressive Implementation of
the Principle of Equal Treatment for Men and Women in Matters of Social Security. O] EC
L 6,1979-01-10, pp. 24-25.
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reference in particular to marital or family status, in particular as con-
cerns:

4 the scope of such schemes and the conditions of access to them;

4 the obligation to contribute and the calculation of contributions;

4+ the calculation of benefits including increases due in respect of
a spouse and for dependants and the conditions governing the dura-
tion and retention of entitlement to benefits.

2. The principle of equal treatment shall be without prejudice to the
provisions relating to the protection of women on the grounds of mater-
nity.”

As aresult of the third indent of the Article 4(1) of the above-mentio-
ned Directive 79/7/EEC, the principle of equal treatment means that
there is to be no discrimination whatsoever on the grounds of sex either
directly, or indirectly by reference, in particular, to marital or family sta-
tus as regards the calculation of benefits. According to the Court of Justice
of the European Union settled case law, discrimination involves the ap-
plication of different rules to comparable situations or the application of
the same rule to different situations.3® Thus, it is appropriate to ascertain
whether the difference in treatment between men and women created by
the national legislation at issue in the main proceedings concerns catego-
ries of persons who are in comparable situations.3°

The decision refusing insurance status on the grounds of employ-
ment that had been declared fictitious due to the pregnancy could only be
made in respect of a woman. In some cases, a difference can constitute in
treatment on the grounds of sex. Actual pregnancy itself could not be
fraudulent, and the financial obligations imposed on the state during
awoman’s pregnancy by themselves could not constitute sufficiently
weighty reasons to justify the difference in treatment based on sex.#0 The
decision denying the right to social security benefits and recognizing em-
ployment as fictitious due to the state of pregnancy can only be made in

38 See Case of Joan Gillespie and Others v. Northern Health and Social Services Boards, Depart-
ment of Health and Social Services, Eastern Health and Social Services Board and Southern
Health and Social Services Board [1996-02-13]. Judgement of the Court of Justice of the
European Union, 1996, C-342/93; and Case of RE v. Praxair MRC SAS [2019-05-08].
Judgement of the Court of Justice of the European Union, 2019, C-486/18, paragraph 73.

39 See Case of WA v. Instituto Nacional de la Seguridad Social (INSS) [2019-12-12]. Judge-
ment of the Court of Justice of the European Union, 2019, C-450/18, paragraph 43.

40 See Case of Jurci¢ v. Croatia [2021-02-04]. Judgement of the European Court of Human
Rights, 2021, Application No. 54711/15.
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relation to women. Therefore, if the pregnancy is the only basis for such
a decision of the authority, such action will constitute a case of different
treatment on the grounds of sex.

Conclusions

Aiming to guarantee the protection provided by the labour social insur-
ance cannot, by definition, be aimed at performing an illegal act or aimed
at circumventing the law. However, the purpose of such an action must
not be to create apparent, purely formal grounds for coverage, but the
actual, reliable implementation of the conditions that guarantee such
protection. Under specific circumstances, the establishment of an em-
ployment relationship (which, in the field of labour law itself, would fall
within the scope of freedom of contract) in social insurance law (in which
the public element is very visible) may be considered an abuse of social
insurance benefits. The Social Security Institution is entitled to check
whether the facts on which a person has based his/her social insurance
status are still valid. Granting the authority to control a contract between
private entities to the Social Security Institution (bypassing the court)
raises serious doubts, because it constitutes an interference with the le-
gal relationship established between private parties. The authority of the
Social Security Institution in this area should, therefore, be confronted
with the principle of freedom of economic activity expressed in the Polish
Constitution and with the fundamental rights of the European Union, i.e.
the principle of the rule of law requiring clarity and predictability of the
law made by the legislator.

Pregnant women are often automatically placed in the category of
“suspicious” employees whose employment deserves to be verified, alt-
hough, according to the Polish law, no employer may refuse to employ
a pregnant woman due to her pregnancy. Making such an automatic as-
sumption has been repeatedly criticized.*! This approach was also explic-
itly negated by the European Court of Human Rights.42 Moreover (with
few exceptions), the employer cannot ask the woman about her pregnan-

41 See e.g. DZIAMBOR, A, K. KAMINSKI, J. KORWIN-MIKKE, J. KULESZA and D. SOSNIERZ.
Interpelacja nr 3757 w sprawie masowych kontroli ZUS wobec kobiet prowadzacych
dziatalno$¢ gospodarcza. In: Sejm Rzeczypospolitej Polskiej [online]. 2020-03-30 [cit.
2022-08-05]. Available at: https://www.sejm.gov.pl/Sejm9.nsf/interpelacja.xsp?typ=
INT&nr=3757.

42 See Case of Jurci¢ v. Croatia [2021-02-04]. Judgement of the European Court of Human
Rights, 2021, Application No. 54711/15.
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cy during the recruitment process. An employer who asks such a ques-
tion runs the risk of negative legal consequences. As a result, the employ-
er is put in a very uncomfortable situation, in which he/she must balance
between the accusations of discrimination and fictitious employment.
The analysis conducted in this paper leads to the following conclusions:

1) In Poland, a great number of social security exclusion decisions were
made against pregnant women.

2) By the Polish and (binding on Poland) international and European
Union law, actual pregnancy itself could not be fraudulent, and the
financial obligations imposed on the state during a woman’s preg-
nancy by themselves could not constitute sufficiently weighty rea-
sons to justify the difference in treatment based on sex.

3) There is no presumption that the employment of pregnant women is
fictitious. Although the Social Security Institution may determine the
fictionality of the employment of a pregnant woman, in order to
make such astatement, the authority should conduct evidentiary
proceedings which unanimously indicate that the employment is fic-
titious (regardless of the state of pregnancy).

4) Employment for social security benefits (provided that the employee
is actually performing work) is not prohibited.

5) The frequency of inspections carried out by the Social Security Insti-
tution against pregnant women proves that the authority uses an un-
lawful assumption that their employment is fictitious.
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Migration Policy of the Authorities
of the Republic of Poland in Connection with the Crisis
Caused by the War in Ukraine in the Light of the Act
on Assistance to the Ukrainian Citizens

Michal Krawczyk

Abstract: Russia’s aggression against Ukraine on February 24, 2022, trig-
gered a migration crisis unprecedented in the Central and Eastern Europe.
The mass of refugees from Ukraine moved towards Poland, Slovakia, Hun-
gary and Romania. Most of the refugees, however, ended up in Poland. Both
the Polish state and society welcomed the refugees with great openness.
Nevertheless, the influx of such a large number of the Ukrainian citizens on
the territory of Poland made the authorities responsible for the systemic
regulation of their stay, treatment, employment, education in schools, etc.
Systemic solutions, in this regard, were adopted in the Act of March 12,
2022, on Assistance to the Ukrainian Citizens in Connection with the Armed
Conflict in the Territory of that State. The paper discusses the most im-
portant regulations of the act in question.

Key Words: Migration Law; Migration Policy; Refugees; War; Ukraine; Po-
land.

Introduction

On February 24, 2022, troops of the Russian Federation attacked the ter-
ritory of Ukraine. As a result of these events, thousands of the Ukrainian
citizens began to head towards the territory of Poland, seeking shelter.
Refugees from Ukraine crossed the Polish border with their own vehicles
and on foot (brought by organized carriers or their relatives) as well as
by organized transport - trains and buses on regular lines and lines spe-
cially organized.! The daily number of border crossings increased by the

-

See ZOLEDOWSKI, C. Nowi uchodzcy w Europie. Przemieszczenia zewnetrzne z Ukrainy
miedzy 24.02. i24.03. 2022 r. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, t. LtOTOCK]I, J.
LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZKI, C. ZOLEDOWSKI and T. ZUKOWSKI.
Inwazja Rosji na Ukraine. Spoteczenstwo i polityka wobec kryzysu uchodzczego w pier-
wszym miesigcu wojny [online]. 1. wyd. Warszawa: Wydziat Nauk Politycznych i Studiow
Miedzynarodowych Uniwersytetu Warszawskiego, 2022, p. 8 [cit. 2022-07-11]. Available
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second week of the war, peaking on March 6 and March 7, when over 140
thousand refugees were registered. Then they started to decline, stabiliz-
ing from the beginning of the second decade of March at the level of over
30 thousand.2 By July 11, 2022, over 4.69 million refugees from Ukraine
had crossed the Polish-Ukrainian border.? It is worth noting that this is
the most dynamic migration process since year 1945, similar to the
events of year 2015, when over 1.2 million refugees from the Middle East
migrated to the whole of Europe.*

Almost immediately after the outbreak of the war in Ukraine, the
Polish government institutions, local government units, non-governmen-
tal organizations and, above all, citizens became involved in helping the
refugees. The level of civic involvement was and still is huge. The attitude
of the Poles towards refugees, which had so far been rather reluctant, al-
so changed radically.5 According to the Public Opinion Research Center
CBOS research, 68 % of the Polish women and men declare that they
have helped the Ukrainians in some way (in kind or in financial terms).
On the other hand, 94 % of the respondents expressed their support for

at:  https://wnpism.uw.edu.pl/wp-content/uploads/2022/04/Kryzys-uchodzczy-2022-
raport-KPS.pdf.

See ZOLEDOWSKI, C. Nowi uchodzcy w Europie. Przemieszczenia zewnetrzne z Ukrainy
miedzy 24.02.i24.03. 2022 r. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, t. LOTOCK], J.
LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZKI, C. ZOLEDOWSKI and T. ZUKOWSKI.
Inwazja Rosji na Ukraine. Spoteczeristwo i polityka wobec kryzysu uchodZczego w pier-
wszym miesigcu wojny [online]. 1. wyd. Warszawa: Wydziat Nauk Politycznych i Studiéw
Miedzynarodowych Uniwersytetu Warszawskiego, 2022, p. 7 [cit. 2022-07-11]. Available
at:  https://wnpism.uw.edu.pl/wp-content/uploads/2022/04 /Kryzys-uchodzczy-2022-
raport-KPS.pdf.

See Ilu uchodzcéow z Ukrainy jest w Polsce [AKTUALNE DANE]. In: 300Gospodarka.pl
[online]. 2022 [cit. 2022-07-11]. Available at: https://300gospodarka.pl/news/uchodzcy-
z-ukrainy-w-polsce-liczba.

See BENDYK, E. and P. BURAS. Polska wobec wojny, Polska w $wiecie po wojnie: Zadania na
nowy czas [online]. 1. wyd. Warszawa: Fundacja im. Stefana Batorego, 2022, p.5 [cit.
2022-07-11]. ISBN 978-83-66544-47-5. Available at: https://www.batory.org.pl/wp-con-
tent/uploads/2022/04/E.Bendyk.P.Buras_Polska.wobec_wojny_.Polska.w.swiecie.po_wo
jnie.pdf.

See GLOWIAK, K. Stosunek Polakéw do przyjmowania uchodzcéw przed i w warunkach
europejskiego kryzysu migracyjnego. Historia i Polityka [online]. 2021, nr 35, pp. 147-162
[cit. 2022-07-11]. ISSN 2391-7652. Available at: https://doi.org/10.12775 /hip.2021.009;
and PASAMONIK, B. ,Malowanie strasznego diabta” - metamorfoza obrazu uchodzcy
w Polsce. In: B. PASAMONIK and U. MARKOWSKA-MANISTA, red. Kryzys migracyjny: Per-
spektywa spoteczno-kulturowa: Tom I. 1. wyd. Warszawa: Wydawnictwo Akademii Peda-
gogiki Specjalnej, 2017, pp. 15-45. ISBN 978-83-64953-82-8.

[N}

w

ES

«

60 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2022, Volume X., Issue 3, Pages 59-76 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

accepting refugees from Ukraine.6 According to more than half (53 %) of
the respondents, war refugees from Ukraine should stay in Poland for as
long as necessary.” It should be noted that from the first day of the influx
of war refugees from Ukraine to Poland, both in the statements of public
authorities and in the actions of all entities involved in organizing sup-
port and assistance for refugees, the Polish model of accepting war refu-
gees was distinct from the one dominating in the experience of other
countries - the model of building “camps” for them near border cross-
ings. In Poland, it was focused on including refugees into the life in the
Polish society, resignation from relocation and cooperation between the
state and the Polish society.8

The German Chancellor, Olaf Scholz, said during the European Union
summit in Versailles that the cordiality with which Poland welcomed the
Ukrainian refugees is a great achievement. He also suggested that Poland
was a model for Germany to act. Also, the German Interior Minister Nan-
cy Faeser said that “Poland accepts refugees and does it perfectly” and
that she is “very grateful to the Polish government for providing such ex-

6 See OLDAK, M. Spoteczenstwo obywatelskie w Polsce wobec kryzysu uchodzczego
w pierwszym miesigcu wojny. Wybrane przyktady. In: G. FIRLIT-FESNAK, E. JAROSZEW-
SKA, L. LOTOCK], J. LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZKI, C. ZOLEDOW-
SKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spoteczeristwo i polityka wobec kryzysu
uchodzczego w pierwszym miesigcu wojny [online]. 1. wyd. Warszawa: Wydziat Nauk Poli-
tycznych i Studiéw Miedzynarodowych Uniwersytetu Warszawskiego, 2022, p. 23 [cit.
2022-07-11]. Available at: https://wnpism.uw.edu.pl/wp-content/uploads/2022/04/
Kryzys-uchodzczy-2022-raport-KPS.pdf. See also FELIKSIAK, M. and B. ROGUSKA. Polacy
wobec rosyjskiej inwazji na Ukraine [online]. 1. wyd. Warszawa: Fundacja Centrum Bada-
nia Opinii Spotecznej, 2022, p. 2 and 8 [cit. 2022-07-11]. Komunikat z badan, nr 38. ISSN
2353-5822. Available at: https://www.cbos.pl/SPISKOM.POL/2022/K_038_22.PDF.

See ZUKOWSKI, T. Polacy ouchodZcach z Ukrainy. Przeglad badan opinii publicznej
z marca 2022 r. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, t. LOTOCK]I, J. LUKASZEWSKA-
BEZULSKA, M. OLDAK, P. ZAWADZKI, C. ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji
na Ukraine. Spoteczenistwo i polityka wobec kryzysu uchodZczego w pierwszym miesigcu
wojny [online]. 1. wyd. Warszawa: Wydziat Nauk Politycznych i Studiéw Miedzynarodo-
wych Uniwersytetu Warszawskiego, 2022, p. 76 [cit. 2022-07-11]. Available at: https://
wnpism.uw.edu.pl/wp-content/uploads/2022/04 /Kryzys-uchodzczy-2022-raport-KPS.
pdf.

See FIRLIT-FESNAK, G. Dziatania administracji publicznej wobec uchodzcéw wojennych
z Ukrainy w Polsce - pierwszy miesigc budowania systemu pomocy. In: G. FIRLIT-FES-
NAK, E. JAROSZEWSKA, L. LOTOCKI, J. LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWA-
DZKI, C. ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spoteczeristwo i polity-
ka wobec kryzysu uchodzczego w pierwszym miesigcu wojny [online]. 1. wyd. Warszawa:
Wydziat Nauk Politycznych i Studiéw Miedzynarodowych Uniwersytetu Warszawskiego,
2022, pp. 11-12 [cit. 2022-07-11]. Available at: https://wnpism.uw.edu.pl/wp-content/
uploads/2022/04/Kryzys-uchodzczy-2022-raport-KPS.pdf.
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emplary care to people from Ukraine.” Similarly, the Prime Minister of
Great Britain, Boris Johnson, stated that “Poland is at the forefront when
it comes to the aid offered to Ukraine” and, furthermore, “the Polish gov-
ernment and the Poles are doing an absolutely wonderful job that is both
inspiration and humanitarian aid.”® The above-mentioned statements are
all the more valuable as Poland has not had a coherent migration policy
so far, and this area of the state activity has remained in the shadow for
the last 30 years.10

The admission of such alarge number of refugees from Ukraine
made it necessary for the Polish authorities to introduce systemic legal
solutions that would regulate the situation of the Ukrainian refugees in
Poland. On March 12, 2022, the Polish Parliament passed the Act on As-
sistance to the Ukrainian Citizens in Connection with the Armed Conflict
in the Territory of that State, hereinafter referred to as the “Act on Assis-
tance to the Ukrainian Citizens”.11 It should be noted that the act was
passed as part of a cross-party consensus confirmed by an almost unan-
imous vote of the ruling majority and the opposition.12

The Act on Assistance to the Ukrainian Citizens aims to create a spe-
cial legal regulation providing an ad hoc legal basis for legal stay to citi-
zens of Ukraine who, as a result of hostilities, were forced to leave their

©

See LOTOCK], L. Kryzys uchodzczy w Polsce w dyskursie publicznym w panstwach zacho-
dnich - refleksje po pierwszym miesigcu wojny. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA,
L. LOTOCKI, ]. LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZKI, C. ZOLEDOWSKI and
T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spoteczeristwo i polityka wobec kryzysu uchodz-
czego w pierwszym miesigcu wojny [online]. 1. wyd. Warszawa: Wydzial Nauk Politycz-
nych i Studiéw Miedzynarodowych Uniwersytetu Warszawskiego, 2022, pp. 82-83 [cit.
2022-07-11]. Available at: https://wnpism.uw.edu.pl/wp-content/uploads/2022/04/
Kryzys-uchodzczy-2022-raport-KPS.pdf.

10 See KUBICKI, P., M. PAWLAK, A. MICA and A. HOROLETS. Wyjscie z cienia: Polityka ucho-
dzcza w sytuacji kryzysu. Polityka Spoteczna. 2017, vol. 44, nr 9, p. 27. ISSN 0137-4729.
11See Act of March 12, 2022, on Assistance to the Ukrainian Citizens in Connection with an

Armed Conflict in the Territory of that State [2022]. Journal of Laws of Poland, 2022,

item 583.
12 See ZUKOWSKI, T. Suplement - Kryzys uchodzczy w Polsce w polskim dyskursie publicz-
nym. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, L. LOTOCK]I, ]. LUKASZEWSKA-BEZULSKA,
M. OLDAK, P. ZAWADZKI, C. ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine.
Spoteczenstwo i polityka wobec kryzysu uchodzczego w pierwszym miesiqgcu wojny [online].
1. wyd. Warszawa: Wydziat Nauk Politycznych i Studiéw Miedzynarodowych Uniwersyte-
tu Warszawskiego, 2022, p. 87 [cit. 2022-07-11]. Available at: https://wnpism.uw.edu.pl/
wp-content/uploads/2022/04/Kryzys-uchodzczy-2022-raport-KPS.pdf.
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country of origin and entered the territory of the Republic of Poland.13
The Act on Assistance to the Ukrainian Citizens is a special law that exists
alongside the hitherto binding legal acts concerning foreigners.1* The Act
on Assistance to the Ukrainian Citizens sets out, first of all, specific rules
for legalizing the stay of the Ukrainian citizens who entered the territory
of the Republic of Poland directly from the territory of Ukraine in connec-
tion with hostilities conducted on the territory of that state. It is worth
noting that when referring to acitizen of Ukraine, it also means the
spouse of a Ukrainian citizen who does not have the Ukrainian citizen-
ship, provided that he or she came to the territory of the Republic of Po-
land directly from the territory of Ukraine in connection with hostilities
conducted on the territory of that country.15

The Act on Assistance to the Ukrainian Citizens also specifies: 1) the
rules for employing the Ukrainian citizens; 2) assistance provided by voi-
vodes, local government units and other entities to citizens of Ukraine;
3) establishing the Assistance Fund to finance or co-finance the imple-
mentation of tasks to help the Ukrainian citizens; 4) the rights of the
Ukrainian citizens who stay in the territory of the Republic of Poland;
5) the rules for extending the periods of legal stay of the Ukrainian citi-
zens and the documents issued to them by the Polish authorities regard-
ing the rights to enter and to stay on the territory of the Republic of Po-
land; 6) the rights of the Ukrainian citizens who are students, university
teachers or research workers, entering the Republic of Poland from the
territory of Ukraine; 7) regulations concerning the education, upbringing
and care of children and students who are citizens of Ukraine; 8) princi-
ples of the organization and operation of universities in relation to the
provision of study places for the Ukrainian citizens; 9) principles of un-
dertaking and pursuing economic activity by the Ukrainian citizens.16

13 See Druk nr 2069: Rzadowy projekt ustawy o pomocy obywatelom Ukrainy w zwigzku
z konfliktem zbrojnym na terytorium tego panstwa - Uzasadnienie [2022-03-07]. In: Sejm
Rzeczypospolitej Polskiej [online]. 2022, p. 1 [cit. 2022-07-11]. Available at: https://orka.
sejm.gov.pl/Druki9ka.nsf/0/8BB50CB16E2DEC48C12587FE005C19B8/%24File/2069-
uzas.docx.

14See Act of December 12, 2013, on Foreigners [2013]. Journal of Laws of Poland, 2021,
item 2354, see also Act of June 13, 2003, on Granting Protection to Foreigners within the
Territory of the Republic of Poland [2003]. Journal of Laws of Poland, 2021, item 1108,
1918.

15 See Article 1 Section 2 of the Act on Assistance to the Ukrainian Citizens.

16 See Article 1 Section 3 of the Act on Assistance to the Ukrainian Citizens.
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Legal basis for the stay

The Article 2 Section 1 of the Act on Assistance to the Ukrainian Citizens
constitutes the legal basis for recognizing the stay of the Ukrainian citi-
zens as legal for a period of 18 months from February 24, 2022, to the
date specified in the regulation of the Council of Ministers. The Council of
Ministers has been authorized to determine the final date by which the
entry into the territory of the Republic of Poland of a citizen of Ukraine
will automatically result in the legality of his or her stay. When determin-
ing the above-mentioned date, the Council of Ministers will be guided by
the number of foreigners arriving on the territory of the Republic of Po-
land, the situation of the civilian population and the prospect of ending
hostilities on the territory of Ukraine as well as with regard to the de-
fence, the state security and the public order.!” The legal situation of the
Ukrainian citizens who were on the territory of the Republic of Poland on
the day on which the troops of the Russian Federation attacked the terri-
tory of Ukraine, i.e. on February 24, 2022, was also regulated. The Act on
Assistance to the Ukrainian Citizens provides for the extension of the va-
lidity of national visa and temporary residence permits until December
31, 2022, in a situation when the last day of legal stay of a Ukrainian citi-
zen fell after February 24, 2022.18

The PESEL number

The Act on Assistance to the Ukrainian Citizens makes it possible to issue
a PESEL number to refugees from Ukraine arriving in Poland, which al-
lows for the implementation of a number of public services for these
people.’® The PESEL number is assigned in a special, simplified mode at
the request of the interested person. Due to the security of the Polish
state and due to the fact that registration is often made on the basis of
documents whose authenticity is difficult to confirm, it was considered
advisable to register biometric features (image and fingerprints) allow-

17 See Article 2 Section 4 of the Act on Assistance to the Ukrainian Citizens.

18 See Article 42 of the Act on Assistance to the Ukrainian Citizens.

19 0nly in the first two weeks of the launch of the PESEL number assignment procedure
more than 500 thousand of the PESEL numbers were issued to the Ukrainian citizens:
a) 96.5 % of all PESEL numbers were issued to women and children, b) men aged 18 - 65
accounted for less than 3 % of the total, c) seniors (65+) accounted for 3 % of the total.
See Juz pét miliona numeréw PESEL nadanych obywatelom Ukrainy!. In: Portal Gov.pl
[online]. 2022-03-30 [cit. 2022-07-11]. Available at: https://www.gov.pl/web/cyfry-
zacja/juz-pol-miliona-numerow-pesel-nadanych-obywatelom-ukrainy.
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ing, if necessary, to verify natural persons.20 Therefore, a photograph of
the applicant is attached to the application. Fingerprints are also taken
from him or her. The photograph and fingerprints are collected in the in-
formation and communications technology system. Fingerprints are not
collected from children up to 12 years of age.?! In order to facilitate ac-
cess to public services, citizens of Ukraine, together with a PESEL num-
ber, may obtain a trusted profile in a simplified procedure, which allows
them to have a digital contact with the Polish public administration bod-
ies.22

Social assistance

The Act on Assistance to the Ukrainian Citizens also defines the rules for
granting social support to the Ukrainian citizens. The voivodes may pro-
vide assistance to these people including: 1) accommodation; 2) provid-
ing all-day collective meals; 3) providing transport to places of accom-
modation or to centres run by the Head of the Office for Foreigners;
4) financing journeys by public transport to places or between places.
Assistance may also be provided by other bodies, other public admin-
istration bodies, units subordinate to or supervised by public administra-
tion bodies, public finance sector units and other public authorities.23 It
should be noted that the provisions of the Act on Public Procurement
Law?2* are not applicable to public procurement necessary for the voi-
vodes and other bodies and units to provide the assistance referred to
above. Exclusion of the application of the above-mentioned act results
from a special situation that requires an immediate provision of accom-
modation to the Ukrainian citizens, providing them with transport, food
or medical care.2>

20 See Druk nr 2069: Rzadowy projekt ustawy o pomocy obywatelom Ukrainy w zwigzku
z konfliktem zbrojnym na terytorium tego panstwa - Uzasadnienie [2022-03-07]. In: Sejm
Rzeczypospolitej Polskiej [online]. 2022, p. 4 [cit. 2022-07-11]. Available at: https://orka.
sejm.gov.pl/Druki9ka.nsf/0/8BB50CB16E2DEC48C12587FE005C19B8/%24File/2069-
uzas.docx.

21 See Article 4 of the Act on Assistance to the Ukrainian Citizens.

22 See Article 9 of the Act on Assistance to the Ukrainian Citizens.

23 See Article 12 of the Act on Assistance to the Ukrainian Citizens.

24 See Act of September 11, 2019 - Public Procurement Law [2019]. Journal of Laws of
Poland, 2021, item 1129, 1598, 2054, 2269; 2022, item 25.

25See Druk nr2069: Rzadowy projekt ustawy o pomocy obywatelom Ukrainy w zwigzku
z konfliktem zbrojnym na terytorium tego panstwa - Uzasadnienie [2022-03-07]. In: Sejm
Rzeczypospolitej Polskiej [online]. 2022, p. 7 [cit. 2022-07-11]. Available at: https://orka.
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The Act on Assistance to the Ukrainian Citizens also stipulates that
any entity, in particular a natural person running a household who pro-
vides accommodation and meals to the Ukrainian citizens, may be grant-
ed acash benefit on this account for a period of up to 60 days.2¢6 The
amount of the benefit is PLN 40 per day per person.?’ The period of pay-
ment of such abenefit may be extended to 120 days if the citizen of
Ukraine is, for example, pregnant, holds a certificate of disability or is
over 60 (woman) or 65 (man) years old.28 The Assistance Fund was es-
tablished in order to provide funds that are necessary to finance and to
support the implementation of tasks to help the Ukrainian citizens. Con-
tributions to the Assistance Fund were made possible from the state
budget, including the European funds budget as well as from some units
of the public finance sector, including other state funds.2°

Employment and business

As rightly stated in the opinion of the Confederation of Employers LEW-
IATAN, regulating, inter alia, access of the Ukrainian citizens to the Polish
labour market is of key importance for the integration of refugees from
Ukraine.30 It is estimated that currently there are over 600 thousand va-
cancies available on the Polish labour market that could be filled by im-
migrants from Ukraine. These are mainly vacancies in services (drivers,
salespeople, cashiers, warehouse workers), finance (accountants) and
information technologies (programmers), but also in marketing and

sejm.gov.pl/Druki9ka.nsf/0/8BB50CB16E2DEC48C12587FE005C19B8/%24File/2069-
uzas.docx.

26 See Article 13 of the Act on Assistance to the Ukrainian Citizens.

27 See Regulation of the Council of Ministers of May 4, 2022, on the Maximum Amount of the
Cash Benefit due to the Provision of Accommodation and Meals for the Ukrainian Citizens
and the Conditions for Granting this Benefit and Extending Its Payment [2022]. Journal of
Laws of Poland, 2022, item 1020.

28 See Regulation of the Council of Ministers of June 24, 2022, amending the Regulation on the
Maximum Amount of the Cash Benefit due to the Provision of Accommodation and Meals for
the Ukrainian Citizens and the Conditions for Granting this Benefit and Extending Its Pay-
ment [2022]. Journal of Laws of Poland, 2022, item 1336.

29 See Article 14 of the Act on Assistance to the Ukrainian Citizens.

30 See Druk nr 2069: Rzadowy projekt ustawy o pomocy obywatelom Ukrainy w zwigzku
z konfliktem zbrojnym na terytorium tego panstwa - Opinia Lewiatana [2022-03-08]. In:
Sejm Rzeczypospolitej Polskiej [online]. 2022, p. 1 [cit. 2022-07-11]. Available at: https://
orka.sejm.gov.pl/Druki9ka.nsf/0/7D6C92FE9E36076FC12587FF004870B2/%24File/20
69-002.pdf.
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sales, in the area of health (doctors, nurses) and in the human resources
industry.3!

To meet these expectations, the Act on Assistance to the Ukrainian
Citizens grants these refugees access to the Polish labour market. In or-
der to take advantage of this solution, the entity employing a citizen of
Ukraine is only obliged to notify the competent employment office via in-
formation and communications technology system on web domain
praca.gov.pl within 7 days.32 The Ukrainian citizens can also register with
the poviat labour offices. Thanks to this, they can use the services of the
labour market in the form of job placement, career counselling and train-
ing.33 It is worth noting that already at the beginning of May 2022, over
102 thousand Ukrainian citizens were employed in Poland. The vast ma-
jority, over 75 %, are women. Half of these 102 thousand employed are
people performing simple work (49.4 thousand). The Ukrainian citizens
are also often employed as industrial workers and craftsmen (14.2 thou-
sand), service and sales workers (10.7 thousand) as well as machine op-
erators and assemblers (10 thousand). Several thousand people are em-
ployed as office workers, specialists, technicians and other associate pro-
fessionals.34

Refugees from Ukraine may also undertake and perform economic
activity on the terms applicable to the Polish citizens, i.e. only after regis-
tration with the Central Register and Information on Economic Activity
(CEIDG). However, the existence of this right depends on the prior regis-
tration of a citizen of Ukraine in the PESEL Register. Citizens of Ukraine,
in addition to the right to register with the Central Register and Infor-
mation on Economic Activity, also have the right to establish general
partnerships and partnerships.35

31 See ZAWADZKI, P. W. Pierwsze konsekwencje inwazji Rosji na Ukraine dla polskiego ryn-
ku pracy. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, £. LOTOCK], J. LUKASZEWSKA-BEZUL-
SKA, M. OLDAK, P. ZAWADZK]I, C. ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na Ukrai-
ne. Spoteczeristwo i polityka wobec kryzysu uchodZczego w pierwszym miesigcu wojny
[online]. 1. wyd. Warszawa: Wydziat Nauk Politycznych i Studiéw Miedzynarodowych
Uniwersytetu Warszawskiego, 2022, pp. 58-59 [cit. 2022-07-11]. Available at: https://
wnpism.uw.edu.pl/wp-content/uploads/2022 /04 /Kryzys-uchodzczy-2022-raport-KPS.
pdf.

32 See Article 22 Sections 1 - 3 of the Act on Assistance to the Ukrainian Citizens.

33 See Article 22 Section 6 of the Act on Assistance to the Ukrainian Citizens.

34See Zatrudnienie w Polsce znalazio juz 102 tys. obywateli Ukrainy. In: Portal Gov.pl
[online]. 2022-05-02 [cit. 2022-07-11]. Available at: https://www.gov.pl/web/rodzina/
zatrudnienie-w-polsce-znalazlo-juz-102-tys-obywateli-ukrainy.

35 See Article 23 of the Act on Assistance to the Ukrainian Citizens.
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Childcare

In connection with the mass influx of refugees from Ukraine to Poland, it
was necessary to introduce solutions aimed at securing the welfare of
minors who crossed the border without parents or legal guardians, and
often without any adult care. The Act on Assistance to the Ukrainian Citi-
zens provides for legal regulations that will effectively protect the inter-
ests of such achild, e.g. by ensuring the quick possibility of obtaining
a document entitling an adult to represent a minor and to exercise a care
over this minor and his or her property.3¢ The Act on Assistance to the
Ukrainian Citizens has introduced solutions for a temporary guardian,
defining also his or her powers and the procedure for his or her ap-
pointment by the court. A temporary guardian represents and takes care
of the person and property of a minor citizen of Ukraine. A temporary
guardian is established by the guardianship court having jurisdiction
over the minor’s place of residence. The court proceedings may be initi-
ated by authorized entities.3” A temporary guardian is appointed within
3 days from the date of receipt of the application by the court or obtain-
ing information about the need to establish a temporary guardian. In the
first place, the function of a temporary guardian is entrusted to a relative
who is related to the minor. Only in a situation where there are no such
persons, the possibility of appointing as a temporary guardian of a per-
son designated by the social welfare unit competent for the place of resi-
dence of the minor opens up.38

Social and health benefits

The Ukrainian families are entitled to many benefits, the beneficiaries of
which are the Polish citizens. These are: family benefit, childcare benefit,
family care capital, “good start” benefits and subsidies for the child’s stay
in a nursery or children’s club. Taking into account the fact that in many
cases incomplete families of the Ukrainian citizens came to the territory

36 See Druk nr 2069: Rzadowy projekt ustawy o pomocy obywatelom Ukrainy w zwigzku
z konfliktem zbrojnym na terytorium tego panstwa - Uzasadnienie [2022-03-07]. In: Sejm
Rzeczypospolitej Polskiej [online]. 2022, pp. 9-10 [cit. 2022-07-11]. Available at: https://
orka.sejm.gov.pl/Druki9ka.nsf/0/8BB50CB16E2DEC48C12587FE005C19B8/%24File/20
69-uzas.docx.

37 These are: 1) Border Guard; 2) commune head, mayor, city president, voivodship mar-
shal; 3) public prosecutor; 4) Police; 5) heads of organizational units of social assistance;
6) representatives of international or non-governmental organizations providing assis-
tance to foreigners; 7) person exercising actual custody of the minor.

38 See Article 25 of the Act on Assistance to the Ukrainian Citizens.

68 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2022, Volume X., Issue 3, Pages 59-76 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

of the Republic of Poland, in particular women with children, while their
husbands stayed in Ukraine, the Act on Assistance to the Ukrainian Citi-
zens introduces a regulation that family members who remain in the ter-
ritory of Ukraine are not included in the family composition, and thus
their income is not included in the income on the basis of which the enti-
tlement to benefits is determined.3° The Act on Assistance to the Ukraini-
an Citizens also grants refugees support in the form of a one-time cash
benefit for living, in particular to cover expenses for food, clothing, foot-
wear, personal hygiene and housing fees, in the amount of PLN 300 per
person. The application for the payment of that one-off cash benefit is
submitted to the commune competent for the place of residence of the
citizen of Ukraine. In addition, a citizen of Ukraine legally residing in the
territory of the Republic of Poland may be granted cash and non-cash
benefits, on the terms and pursuant to the Act of March 12, 2004, on So-
cial Assistance.40

People fleeing from Ukraine, although not always directly exposed to
hostilities, usually experienced factors that had anegative impact on
their health, such as a long journey, stress, getting cold or dehydration, so
they have often noticed health problems resulting from the current situa-
tion (e.g. injuries, stomach and headaches, stomach problems, symptoms
of infection, symptoms of post-traumatic stress disorder). The risk of
their occurrence is additionally increased by the fact that alarge per-
centage of refugees from Ukraine are children and the elderly. The group
of refugees also includes the disabled, pregnant women and people with
chronic diseases, such as hypertension, diabetes, cancer, heart disease.*!
The Act on Assistance to the Ukrainian Citizens grants refugees the right
to healthcare on the same terms as the Polish citizens, pursuant to the
Act on Healthcare Services Financed from Public Funds.*2 It should also

39 See Article 26 of the Act on Assistance to the Ukrainian Citizens.

40 See Act of March 12, 2004, on Social Assistance [2004]. Journal of Laws of Poland, 2021,
item 2268, 2270; 2022, item 1, 66, 1079.

41 See JAROSZEWSKA, E. Naptyw uchodzcéw z Ukrainy jako wyzwanie dla polskiego syste-
mu ochrony zdrowia - do§wiadczenia pierwszego miesigca wojny. In: G. FIRLIT-FESNAK,
E. JAROSZEWSKA, L. LOTOCK]I, J. LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZK]I, C.
ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spoteczeristwo i polityka wobec
kryzysu uchodzczego w pierwszym miesigcu wojny [online]. 1. wyd. Warszawa: Wydziat
Nauk Politycznych i Studiéw Miedzynarodowych Uniwersytetu Warszawskiego, 2022,
p-37 [cit.2022-07-11]. Available at: https://wnpism.uw.edu.pl/wp-content/uploads/
2022/04/Kryzys-uchodzczy-2022-raport-KPS.pdf.

42 See Act of August 27, 2004, on Healthcare Services Financed from Public Funds [2004].
Journal of Laws of Poland, 2004, no. 210, item 2135.
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be noted that due to the increased influx of refugees and the resulting is-
sue of communication with a new group of patients, and an additional
burden for medical facilities struggling with a shortage of medical per-
sonnel, the Act on Assistance to the Ukrainian Citizens introduces easier
rules for temporary employment of medical personnel from Ukraine.
There is now a simplified possibility of granting permission to practice
a profession as well as granting a conditional right to practice a profes-
sion, and thus employing doctors, dentists, nurses and midwives from
Ukraine without the need to recognize their diploma.*3

Education

Although the number of the Ukrainian students in the Polish schools has
been gradually increasing for years,** the situation that arose after Feb-
ruary 24, 2022, created completely new challenges. In connection with
them, the Act on Assistance to the Ukrainian Citizens introduces systemic
solutions that make it possible to provide mass education and upbringing
to children and students from Ukraine.*> It is worth remembering that
schools, kindergartens and other educational institutions are not only
places for acquiring knowledge, but also places for adaptation, integra-
tion and support for children and parents.*¢ Citizens of Ukraine may also
be granted benefits of a social nature, according to the principles set out
in the Act on Education System.#” According to the information from the

43 See JAROSZEWSKA, E. Naptyw uchodzcéw z Ukrainy jako wyzwanie dla polskiego syste-
mu ochrony zdrowia - do$wiadczenia pierwszego miesigca wojny. In: G. FIRLIT-FESNAK,
E. JAROSZEWSKA, L. LOTOCK]I, J. LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZK]I, C.
ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spoteczeristwo i polityka wobec
kryzysu uchodzczego w pierwszym miesigcu wojny [online]. 1. wyd. Warszawa: Wydziat
Nauk Politycznych i Studiéw Miedzynarodowych Uniwersytetu Warszawskiego, 2022,
p-46 [cit.2022-07-11]. Available at: https://wnpism.uw.edu.pl/wp-content/uploads/
2022/04/Kryzys-uchodzczy-2022-raport-KPS.pdf. See also Articles 61 - 64 of the Act on
Assistance to the Ukrainian Citizens.

4 See SYRNYK, M. Polityka o$wiatowa wobec migrantéw - dzieci iuczniowie z Ukrainy
w polskiej szkole. Acta Politica Polonica [online]. 2017, nr 2, pp. 53-72 [cit. 2022-07-11].
ISSN 2719-4388. Available at: https://doi.org/10.18276/ap.2017.40-05.

45 See also Regulation of the Minister of Education and Science of March 21, 2022, on the Or-
ganization of Education, Upbringing and Care for Children and Youth Who Are Citizens of
Ukraine [2022]. Journal of Laws of Poland, 2022, item 645.

46 See Biata Ksiega: Wyzwania systemowego wsparcia uchodzcéw na poziomie lokalnym i kra-
jowym [online]. 1. wyd. Wroctaw: Samorzadowy Okragty Stét, 2022, p. 62 [cit. 2022-07-
11]. Available at: https://www.wroclaw.pl/beta2/files/dokumenty/122550/Okragly_
stol_Bia%C5%82a%?20ksi%C4%99ga_220601_www.pdf.

47 See Act of September 7, 1991, on Education System [1991]. Journal of Laws of Poland,
1991, no. 95, item 425.
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Polish Minister of Education, Przemystaw Czarnek, from only 75 thou-
sand students from Ukraine enrolled in the Polish schools until March 19,
2022, this number increased to 130 thousand by March 28, 2022.48

Conclusions

The war in Ukraine and the resulting mass influx of the Ukrainian citizens
to Poland created unprecedented challenges for the Polish authorities
and society. From the very first days, both the state authorities and ordi-
nary citizens made effort to provide shelter and care for refugees from
Ukraine. The initial actions were, for obvious reasons, uncoordinated and
ad hoc.

The Act on Assistance to the Ukrainian Citizens, passed in mid-March
2022, introduces systemic solutions to regulate the legal stay of refugees
from Ukraine; this act not only legalizes their stay in Poland, but also al-
lows them to apply for a PESEL number, which opens the possibility of
granting them a number of rights and benefits. The Ukrainian citizens
may take up work and perform economic activity on the same terms as
the Polish citizens. Systemic solutions were introduced for the care of
minors who were found on the territory of Poland without their parents
or other guardians. Children and adolescents were offered the opportuni-
ty to study in the Polish schools. Refugees from Ukraine were covered
with medical care and were granted many social benefits, just like the
Polish citizens.

It is worth noting that the model of assistance adopted by the Polish
authorities differs from the previous practice of other countries in deal-
ing with refugees. The Polish authorities did not decide to create refugee
camps, but, instead, focused on their integration with the Polish society.
This model has been appreciated not only by the leaders of other coun-
tries involved in helping Ukraine, but, most importantly, by the Ukraini-
ans themselves.

48 See FIRLIT-FESNAK, G. Dziatania administracji publicznej wobec uchodzcéw wojennych
z Ukrainy w Polsce - pierwszy miesigc budowania systemu pomocy. In: G. FIRLIT-FES-
NAK, E. JAROSZEWSKA, L. LOTOCKI, J. LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWA-
DZKI, C. ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spoteczeristwo i polity-
ka wobec kryzysu uchodzczego w pierwszym miesigcu wojny [online]. 1. wyd. Warszawa:
Wydziat Nauk Politycznych i Studiéw Miedzynarodowych Uniwersytetu Warszawskiego,
2022, p.20 [cit.2022-07-11]. Available at: https://wnpism.uw.edu.pl/wp-content/up-
loads/2022/04/Kryzys-uchodzczy-2022-raport-KPS.pdf.

STUDIES 71



a I SOCIETAS ET IURISPRUDENTIA
D | 2022, ro¢nik X., ¢islo 3, s. 59-76

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467
References

Act of August 27, 2004, on Healthcare Services Financed from Public Funds
[2004]. Journal of Laws of Poland, 2004, no. 210, item 2135.

Act of December 12, 2013, on Foreigners [2013]. Journal of Laws of Po-
land, 2021, item 2354.

Act of June 13, 2003, on Granting Protection to Foreigners within the Terri-
tory of the Republic of Poland [2003]. Journal of Laws of Poland, 2021,
item 1108, 1918.

Act of March 12, 2004, on Social Assistance [2004]. Journal of Laws of Po-
land, 2021, item 2268, 2270; 2022, item 1, 66, 1079.

Act of March 12, 2022, on Assistance to the Ukrainian Citizens in Connec-
tion with an Armed Conflict in the Territory of that State [2022]. Jour-
nal of Laws of Poland, 2022, item 583.

Act of September 11, 2019 - Public Procurement Law [2019]. Journal of
Laws of Poland, 2021, item 1129, 1598, 2054, 2269; 2022, item 25.

Act of September 7, 1991, on Education System [1991]. Journal of Laws of
Poland, 1991, no. 95, item 425.

BENDYK, E. and P. BURAS. Polska wobec wojny, Polska w swiecie po woj-
nie: Zadania na nowy czas [online]. 1. wyd. Warszawa: Fundacja im.
Stefana Batorego, 2022. 9 p. [cit. 2022-07-11]. ISBN 978-83-66544-
47-5. Available at: https://www.batory.org.pl/wp-content/uploads/
2022/04/E.Bendyk.P.Buras_Polska.wobec_wojny_.Polska.w.swiecie.
po_.wojnie.pdf.

Biata Ksiega: Wyzwania systemowego wsparcia uchodzcoéw na poziomie lo-
kalnym i krajowym [online]. 1. wyd. Wroctaw: Samorzadowy Okragly
Stot, 2022. 220 p. [cit. 2022-07-11]. Available at: https://www.
wroclaw.pl/beta2 /files/dokumenty/122550/0kragly_stol_Bia%C5%
82a%20ksi%C4%99ga_220601_www.pdf.

Druk nr 2069: Rzadowy projekt ustawy o pomocy obywatelom Ukrainy
w zwigzku z konfliktem zbrojnym na terytorium tego panstwa - Uza-
sadnienie [2022-03-07]. In: Sejm Rzeczypospolitej Polskiej [online].
2022. 38 p. [cit. 2022-07-11]. Available at: https://orka.sejm.gov.pl/
Druki9ka.nsf/0/8BB50CB16E2DEC48C12587FE005C19B8/%24
File/2069-uzas.docx.

72 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2022, Volume X., Issue 3, Pages 59-76 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Druk nr 2069: Rzadowy projekt ustawy o pomocy obywatelom Ukrainy
w zwigzku z konfliktem zbrojnym na terytorium tego panstwa - Opi-
nia Lewiatana [2022-03-08]. In: Sejm Rzeczypospolitej Polskiej
[online]. 2022. 7 p. [cit. 2022-07-11]. Available at: https://orka.sejm.
gov.pl/Druki9ka.nsf/0/7D6C92FE9E36076FC12587FF004870B2/%
24File/2069-002.pdf.

FELIKSIAK, M. and B. ROGUSKA. Polacy wobec rosyjskiej inwazji na Ukra-
ine [online]. 1.wyd. Warszawa: Fundacja Centrum Badania Opinii
Spotecznej, 2022. 12 p. [cit. 2022-07-11]. Komunikat z badan, nr 38.
ISSN 2353-5822. Available at: https://www.cbos.pl/SPISKOM.POL/
2022/K_038_22.PDF.

FIRLIT-FESNAK, G. Dziatania administracji publicznej wobec uchodzcéow
wojennych z Ukrainy w Polsce - pierwszy miesigc budowania syste-
mu pomocy. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, L. LOTOCK], J.
LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZKI, C. ZOLEDOW-
SKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spoteczeristwo i po-
lityka wobec kryzysu uchodzczego w pierwszym miesigcu wojny
[online]. 1.wyd. Warszawa: Wydzial Nauk Politycznych i Studiow
Miedzynarodowych Uniwersytetu Warszawskiego, 2022, pp. 10-22
[cit. 2022-07-11]. Available at: https://wnpism.uw.edu.pl/wp-con-
tent/uploads/2022 /04 /Kryzys-uchodzczy-2022-raport-KPS.pdf.

GLOWIAK, K. Stosunek Polakéw do przyjmowania uchodzcéw przed
i w warunkach europejskiego kryzysu migracyjnego. Historia i Polity-
ka [online]. 2021, nr 35, pp. 147-162 [cit. 2022-07-11]. ISSN 2391-
7652. Available at: https://doi.org/10.12775/hip.2021.009.

[lu uchodZcéw z Ukrainy jest w Polsce [AKTUALNE DANE]. In: 300Gospo-
darka.pl [online]. 2022 [cit. 2022-07-11]. Available at: https://300
gospodarka.pl/news/uchodzcy-z-ukrainy-w-polsce-liczba.

JAROSZEWSKA, E. Naptyw uchodZcéw z Ukrainy jako wyzwanie dla pol-
skiego systemu ochrony zdrowia - do$wiadczenia pierwszego mie-
sigca wojny. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, t. LOTOCK], J.
LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZKI, C. ZOLEDOW-
SKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spoteczeristwo i po-
lityka wobec kryzysu uchodZczego w pierwszym miesigcu wojny
[online]. 1.wyd. Warszawa: Wydzial Nauk Politycznych i Studiow
Miedzynarodowych Uniwersytetu Warszawskiego, 2022, pp. 37-50
[cit. 2022-07-11]. Available at: https://wnpism.uw.edu.pl/wp-con-
tent/uploads/2022 /04 /Kryzys-uchodzczy-2022-raport-KPS.pdf.

STUDIES 73



« I SOCIETAS ET IURISPRUDENTIA

D | 2022, ro¢nik X., ¢islo 3, s. 59-76
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Juz p6t miliona numeréw PESEL nadanych obywatelom Ukrainy!. In: Por-
tal Gov.pl [online]. 2022-03-30 [cit.2022-07-11]. Available at:
https://www.gov.pl/web/cyfryzacja/juz-pol-miliona-numerow-
pesel-nadanych-obywatelom-ukrainy.

KUBICKI, P.,, M. PAWLAK, A. MICA and A. HOROLETS. Wyjscie z cienia:
Polityka uchodZcza w sytuacji kryzysu. Polityka Spoteczna. 2017,
vol. 44, nr 9, pp. 22-28. ISSN 0137-4729.

LOTOCK], L. Kryzys uchodZczy w Polsce w dyskursie publicznym w pan-
stwach zachodnich - refleksje po pierwszym miesigcu wojny. In: G.
FIRLIT-FESNAK, E. JAROSZEWSKA, L. LOTOCKI, J. LUKASZEWSKA-
BEZULSKA, M. OLDAK, P. ZAWADZKI, C. ZOLEDOWSKI and T. ZU-
KOWSKI. Inwazja Rosji na Ukraine. Spoteczeristwo ipolityka wobec
kryzysu uchodzczego w pierwszym miesigcu wojny [online]. 1. wyd.
Warszawa: Wydziat Nauk Politycznych i Studiéw Miedzynarodowych
Uniwersytetu Warszawskiego, 2022, pp.78-86 [cit.2022-07-11].
Available at: https://wnpism.uw.edu.pl/wp-content/uploads/2022/
04 /Kryzys-uchodzczy-2022-raport-KPS.pdf.

OLDAK, M. Spoteczenistwo obywatelskie w Polsce wobec kryzysu uchodz-
czego w pierwszym miesigcu wojny. Wybrane przyktady. In: G. FIR-
LIT-FESNAK, E. JAROSZEWSKA, L. LOTOCKI, ]J. LUKASZEWSKA-
BEZULSKA, M. OLDAK, P. ZAWADZKI, C. ZOLEDOWSKI and T. ZU-
KOWSKI. Inwazja Rosji na Ukraine. Spoteczenstwo i polityka wobec
kryzysu uchodzczego w pierwszym miesigcu wojny [online]. 1. wyd.
Warszawa: Wydziat Nauk Politycznych i Studiéw Miedzynarodowych
Uniwersytetu Warszawskiego, 2022, pp.23-36 [cit.2022-07-11].
Available at: https://wnpism.uw.edu.pl/wp-content/uploads/2022/
04 /Kryzys-uchodzczy-2022-raport-KPS.pdf.

PASAMONIK, B. ,Malowanie strasznego diabta” - metamorfoza obrazu
uchodzcy w Polsce. In: B. PASAMONIK and U. MARKOWSKA-MA-
NISTA, red. Kryzys migracyjny: Perspektywa spoteczno-kulturowa:
Tom I. 1. wyd. Warszawa: Wydawnictwo Akademii Pedagogiki Spec-
jalnej, 2017, pp. 15-45. ISBN 978-83-64953-82-8.

Regulation of the Council of Ministers of June 24, 2022, amending the Regu-
lation on the Maximum Amount of the Cash Benefit due to the Provi-
sion of Accommodation and Meals for the Ukrainian Citizens and the
Conditions for Granting this Benefit and Extending Its Payment [2022].
Journal of Laws of Poland, 2022, item 1336.

74 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2022, Volume X., Issue 3, Pages 59-76 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Regulation of the Council of Ministers of May 4, 2022, on the Maximum
Amount of the Cash Benefit due to the Provision of Accommodation
and Meals for the Ukrainian Citizens and the Conditions for Granting
this Benefit and Extending Its Payment [2022]. Journal of Laws of Po-
land, 2022, item 1020.

Regulation of the Minister of Education and Science of March 21, 2022, on
the Organization of Education, Upbringing and Care for Children and
Youth Who Are Citizens of Ukraine [2022]. Journal of Laws of Poland,
2022, item 645.

SYRNYK, M. Polityka o$wiatowa wobec migrantéw - dzieci i uczniowie
z Ukrainy w polskiej szkole. Acta Politica Polonica [online]. 2017,
nr2, pp.53-72 [cit.2022-07-11]. ISSN 2719-4388. Available at:
https://doi.org/10.18276/ap.2017.40-05.

Zatrudnienie w Polsce znalazto juz 102 tys. obywateli Ukrainy. In: Portal
Gov.pl [online]. 2022-05-02 [cit. 2022-07-11]. Available at: https://
www.gov.pl/web/rodzina/zatrudnienie-w-polsce-znalazlo-juz-102-
tys-obywateli-ukrainy.

ZAWADZKI, P. W. Pierwsze konsekwencje inwazji Rosji na Ukraine dla
polskiego rynku pracy. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, L.
LOTOCK], ]. tUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZK], C.
ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spote-
czenistwo i polityka wobec kryzysu uchodZczego w pierwszym miesiqcu
wojny [online]. 1. wyd. Warszawa: Wydziat Nauk Politycznych i Stu-
diow Miedzynarodowych Uniwersytetu Warszawskiego, 2022,
pp. 51-61 [cit. 2022-07-11]. Available at: https://wnpism.uw.edu.pl/
wp-content/uploads/2022 /04 /Kryzys-uchodzczy-2022-raport-KPS.
pdf.

ZOLEDOWSKI, C. Nowi uchodzcy w Europie. Przemieszczenia zewnetrzne
z Ukrainy miedzy 24. 02.i 24. 03. 2022 r. In: G. FIRLIT-FESNAK, E. JA-
ROSZEWSKA, L. £L.OTOCK]I, J. LUKASZEWSKA-BEZULSKA, M. OLDAK,
P. ZAWADZKI, C. ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na
Ukraine. Spoteczenstwo i polityka wobec kryzysu uchodzczego w pier-
wszym miesigcu wojny [online]. 1. wyd. Warszawa: Wydziat Nauk
Politycznych i Studiéw Miedzynarodowych Uniwersytetu Warszaws-
kiego, 2022, pp. 4-9 [cit. 2022-07-11]. Available at: https://wnpism.
uw.edu.pl/wp-content/uploads/2022 /04 /Kryzys-uchodzczy-2022-
raport-KPS.pdf.

STUDIES 75



a I SOCIETAS ET IURISPRUDENTIA
D | 2022, ro¢nik X., ¢islo 3, s. 59-76

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

ZUKOWSKI, T. Polacy o uchodZcach z Ukrainy. Przeglad badan opinii pub-

licznej z marca 2022 r. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, t.
LOTOCK], J. LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZK], C.
ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spote-
czeristwo i polityka wobec kryzysu uchodzczego w pierwszym miesigcu
wojny [online]. 1. wyd. Warszawa: Wydziat Nauk Politycznych i Stu-
diow Miedzynarodowych Uniwersytetu Warszawskiego, 2022,
pp. 71-77 [cit. 2022-07-11]. Available at: https://wnpism.uw.edu.pl/
wp-content/uploads/2022 /04 /Kryzys-uchodzczy-2022-raport-KPS.
pdf.

ZUKOWSKI, T. Suplement - Kryzys uchodZczy w Polsce w polskim dys-

76

kursie publicznym. In: G. FIRLIT-FESNAK, E. JAROSZEWSKA, L. LO-
TOCKI, ]. LUKASZEWSKA-BEZULSKA, M. OLDAK, P. ZAWADZK], C.
ZOLEDOWSKI and T. ZUKOWSKI. Inwazja Rosji na Ukraine. Spote-
czenstwo i polityka wobec kryzysu uchodZczego w pierwszym miesiqcu
wojny [online]. 1. wyd. Warszawa: Wydziat Nauk Politycznych i Stu-
di6w Miedzynarodowych Uniwersytetu Warszawskiego, 2022,
pp. 87-89 [cit. 2022-07-11]. Available at: https://wnpism.uw.edu.pl/
wp-content/uploads/2022 /04 /Kryzys-uchodzczy-2022-raport-
KPS.pdf.

Michat Krawczyk, Ph.D.

Faculty of Social Sciences

University of Natural Sciences and Humanities in Siedlce
Zytnia 39

08-110 Siedlce

Poland

michal krawczyk@uph.edu.pl

https://orcid.org/0000-0003-3923-3576

STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2022, roénik X,, &islo 3, 5. 77-95 A’
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Vychova ditéte rodicem
pro ucely stanoveni diichodového véku
a zvyseni starobniho diichodu

Upbringing of Child by a Parent
for the Purpose of Determination of Retirement Age
and Increase of Old-Age Pension

Gabriela Halifova

Abstract: The paper deals with the concept of “child upbringing” by a par-
ent in the pension insurance. First, attention is paid to which persons are
considered to be the parents of araised child, then the fulfilment of the
condition of the child’s upbringing is analysed for the purpose of determi-
nation of the retirement age of women as one of the conditions for the enti-
tlement to an old-age pension. The individual aspects of a child’s upbring-
ing are described in selected court decisions. From year 2023, upbringing of
a child also plays a role in increasing the old-age pension. In this context,
a discrepancy in the legal regulation in the assessment of children who died
at a young age is pointed out. The reasons for the emergence of this con-
tradiction are analysed, undesirable effects in determining the retirement
age of women are pointed out and possible solutions are outlined.

Key Words: Social Security Law; Old-Age Pension; Upbringing of a Child;
Personal Care of a Child; Child’s Parent; Taking the Child into Care Replac-
ing the Parental Care; Husband’s Child; Retirement Age of Women; In-
crease in Old-Age Pension; Court Decisions; the Czech Republic.

Abstrakt: Prispévek se zabyvd pojmem ,vychova ditéte” ze strany rodice
v diichodovém pojisténi. Nejprve je vénovdna pozornost tomu, které osoby
jsou povaZovdny za rodice vychovaného ditéte, poté je analyzovdno splnéni
podminky vychovy ditéete pro stanoveni diichodového véku Zen jako jedné
z podminek ndroku na starobni diichod. Jednotlivé aspekty vychovy ditéte
jsou pribliZeny na vybranych soudnich rozhodnutich. Od roku 2023 hraje
vychova ditéte rovnéz roli pri zvyseni starobniho diichodu. V této souvislosti
je poukdzdno na rozpor v prdvni tpravé pri posuzovdni déti, které zemrely
v nizkém véku. Jsou rozebrdny diivody vzniku tohoto rozporu, poukdzdno
na nezZddouci dopady pri stanoveni diichodového véku Zen a nastinény
moznosti resent.
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Klicova slova: Prdvo socidlniho zabezpecleni; starobni diichod; vychova di-
téte; osobni péce o dité; rodic¢ ditéte; prevzeti ditéte do péce nahrazujici pé-
Ci rodicy; dité manzZela; diichodovy vék Zen; zvySeni starobniho diichodu;
rozhodnuti soudii; Ceskd republika.

Uvod

Starobni dichod je stézejni dlichodovou davkou, prostrednictvim niz do-
chazi k zabezpeceni pojisténctli pri Uplné nebo podstatné ztraté plné eko-
nomické aktivity a pracovnich schopnosti. Je jejich ,odménou” za celoZi-
votni vydéle¢nou produktivitu nebo jinou spolecensky cenénou ¢innost
(jakou je naptiklad osobni péce o déti, o osoby zavislé na péci jiné osoby,
priprava na budouci povolani, vojenska sluzba a podobné).!

Narok na starobni diichod vznika dosazenim dtichodového véku, pii-
padné urcitou dobu pred jeho dosaZenim u predc¢asnych dichodd a spl-
nénim dalSich podminek. U Zen narozenych v letech 1936 - 1971 je urce-
ni diichodového véku spojeno s poc¢tem vychovanych déti. Navic, od roku
2023 se vychova ditéte promitne ido vySe starobniho dichodu. Vyse
procentni vymeéry se pojisténci zvysi za kazdé dité, které vychoval. Aby se
Zené dité zapocetlo jako vychované pro urceni dichodového véku, re-
spektive pojisténci (Zené€, muzi) pro zvySeni diichodu, musi splnit nékolik
podminek, které budeme postupné analyzovat, a to i v souvislosti s pti-
slusnou judikaturou. Upozornime pritom na urcité problematické aspek-
ty pri aplikaci nové pravni dpravy.

V prvni fadé je nutné se zabyvat otazkou, zda je pojisSténec, u kterého
hraje vychova ditéte roli pro jeho budouci diichodové naroky, k tomuto
ditéti v postaveni rodice, ¢i nikoliv.

1 Rodi¢ v duchodovém pojisténi

Zakon ¢.155/1995 Sb., o dlichodovém pojisténi, ve znéni pozdéjsich
predpist (dale jen ,zakon o diichodovém pojisténi“) se nezabyva priorit-
né pojmem rodi¢, nybrz dité, i kdyZ od néj rodicovstvi dale odvozuje. Po-
jem ,dité“ se ve zminéném zakoné vyskytuje na mnoha mistech; kromé

1 BliZe viz ustanoveni § 5 odst. 2 Zdkona ¢. 155/1995 Sb., o diichodovém poyjisténi, ve znéni
pozdéjsich predpisii.
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obecného ustanoveni § 20 je v dalSich zvlaStnich ustanovenich jesté blize
specifikovan.2

Kdo se povazuje za dité a jeho rodice v diichodové-pravnich vztazich,
je proto velmi podstatné. Kromé vymezenych dvou oblasti, kterymi se
budeme podrobné zabyvat v naSem prispévku, se jedna i o posouzeni do-
by osobni péce o dité do véku ctyt let jako ndhradni doby pojisténi ci
vazby mezi rodiCem a ditétem, kterd hraje roli i u naroku na sirot¢i di-
chod a u doby poskytovani vdovského/vdoveckého dichodu.

Ve vztazich diichodového pojisténi se za rodice, budeme-li jej chapat
ijako osobu nahrazujici biologického rodice a plnici socialni funkci, po-
vazuji i osoby dalsi, a to dokonce bez existence rozhodnuti soudu o své-
feni ditéte do péce. V téchto dalSich pripadech se pro dichodové ucely
vytvari specifické vztahy mezi ditétem ajinou osobou neZ rodicem bez
toho, aby byly deklarovany rozhodnutim statniho organu.

Za zaklad vymezeni vySe uvedeného pojmu pro diichodové tcely
obecné oznacujeme ustanoveni § 20 odst. 1 a 2 zakona o diichodovém po-
jiSténi. Ditétem se rozumi dité vlastni, dité osvojené a dité prevzaté do
péce nahrazujici péci rodicl, v tomto poslednim piipadé vsak jen tehdy,
pokud zakon o diichodovém pojisténi dale nestanovi jinak. Pro urcité si-
tuace je totiz pro pojem ditéte, jeZ neni vlastni ani osvojené, uzito uzsiho
vymezeni.3

Za dité prevzaté do péce nahrazujici péci rodicl se pritom dle § 20
odst. 2 zakona o dlichodovém pojisténi povazuje:

dité, jez bylo ptrevzato do této péce na zdkladé rozhodnuti piislusné-
ho organu;

dité manzela, které mu bylo svéieno do vychovy rozhodnutim soudu
nebo na zakladé dohody rodic¢t schvalené soudem;

dité manZela, nema-li druhy z rodi¢t rodicovskou zodpovédnost;

dité manZela, zemfel-li druhy rodi¢ ditéte nebo neni-li znam;

dité, jez bylo ptevzato do péce na zakladé rozhodnuti organu social-
né-pravni ochrany déti nebo drivéjsiho prislusného organu o svéreni
ditéte do péce budouciho osvojitele nebo do péce osoby, ktera ma za-
jem stat se péstounem;

FEE O+

2 Blize viz VORISEK, V. Zdkon o diichodovém pojisténi: Komentdr. 1.vyd. Praha: C. H. Beck,
2012, s. 98.ISBN 978-80-7179-576-6.
3 Blize viz ustanoveni § 50 odst. 3 a § 52 odst. 1 pism. b) zdkona o diichodovém pojisténi.
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+ dité, jeZ bylo pievzato do péce na zakladé piedbézného opatieni vy-
daného v ramci fizeni o svéreni ditéte do vychovy.

1.1 Péce nahrazujici péci rodicii

Prioritné je ditétem vzdy dité narozené svym rodi¢im a rovnocenné po-
staveni ma i dité osvojené. Pro diichodové ticely ma dale vyznam jizZ jen
dité prevzaté do péce nahrazujici péci rodicli v péti specifikovanych situ-
acich. Jedna se o déti v péci jinych osob nez rodict, pricemz se rozlisuji
zasadné dvé skupiny déti, a to dité svérené do péce rozhodnutim piislus-
ného organu (soudu, organu socidlné-pravni ochrany déti) anebo dité
manZela. NeZ se témito skupinami budeme bliZe zabyvat, zastavime se
nejdtive u slovniho spojeni péce o dité.

Jesté do 31. prosince 2013 znéla predmétna formulace jako ,prevzeti
ditéte do trvalé péce nahrazujici péci rodicd“. Ivlivem judikatury Nej-
vyssiho spravniho soudu Ceské republiky byl poZadavek na trvalou péci
o dité z pravni tpravy vypustén.* Nejvys$si spravni soud Ceské republiky
dne 4.ledna 2007 rozhodl,’ Ze je trvalost péce v tomto ptripadé nadbytec-
nym znakem, nebot i u déti svérenych prisluSnymi organy do péce jinych
osob nez rodic¢d zdaleka nemusi jit o péci trvalou, miize jit i o péci z riz-
nych dvodi do¢asnou. Navic, organ rozhodujici o svéreni ditéte do péce
jinych osob nez rodicl nikdy pro futuro nebude védét, zda a nakolik bude
tato péce trvala, zda nedojde ke skonceni pravniho vztahu mezi ditétem
a osobou, kterd jej ma v péci (naptiklad pti zprosténi porucenstvi, zruse-
ni péstounské péce a osvojeni).

Na trvalost péce se vSak mlizeme podivat i z jiného pohledu, chapat ji
ve smyslu intenzity péce, nikoliv délky jejiho trvani. Trvala péce o dité se
vyklada tak, Ze osoba ma dité ve své péci v ramci rodicovské zodpoveéd-
nosti. Je tireba ji chapat jako péci o dité spocivajici v dlouhodobém zajis-
téni vyzivy, vychovy, bydleni, péci o zdravi a zajisténi télesného, citového,
rozumového a mravniho vyvoje ditéte.” VZadném pripadé neznamena
pécCi permanentni a celodenni. Trvale pecuje o dité i ten z rodici, ktery je

-~

Blize viz Zdkon ¢. 303/2013 Sb., kterym se méni nékteré zdkony v souvislosti s prijetim re-
kodifikace soukromého prdva, ve znéni pozdéjsich predpisu.

Blize viz Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky ze dne 4. 1. 2007, sp. zn.
6 Ads 34/2006-49 (R 1710/2008 Sb. NSS).

Blize viz HORKA, P. K zakazu vypovédi a k ochranné dobé. Prdvo a zaméstndni. 2003,
roc.9,¢. 7-8,s.3. ISSN 1211-1139.

Srovnej § 880 a nasl. Zdkona ¢ 89/2012 Sb., Obcansky zdkonik, ve znéni pozdéjsich predpi-
stia § 31 odst. 1 Zdkona ¢. 94/1963 Sb., o rodiné, platného do 31. prosince 2013.

«

o

N}
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v zaméstnani, a o dité pecuje v dobé vykonu jeho vydélecné ¢innosti dru-
hy z partnert ¢i jind osoba, nebo dité navstévuje piredskolni, Skolské ¢i
jiné zatizeni. Rozhodujici je tedy kvalita péce o dité, nikoliv jeji neustalost
¢i permanentnost.8

V § 20 odst. 3 zakona o dlichodovém pojisténi je taxativné vyjmeno-
vano, jaka rozhodnuti se povazuji za rozhodnut{ ptislu§ného organu:

a) rozhodnuti soudu o svéreni ditéte do péce jiné osoby;

b) rozhodnuti soudu o osvojeni ditéte;

c) rozhodnuti soudu o predani ditéte do péce budouciho osvojitele;

d) rozhodnuti soudu o predani ditéte osvojiteli do péce pred osvojenim;

e) jmenovani fyzické osoby poru¢nikem ditéte;

f) rozhodnuti soudu o svéreni ditéte do péstounské péce a do péstoun-
ské péce na prechodnou dobu;

g) rozhodnuti soudu o svéreni ditéte do predpéstounské péce zijemci
o péstounskou péci;

h) rozhodnuti soudu o natizeni predbézného opatieni o péci o dite;

i) podani navrhu soudu na zahajeni soudniho rizeni o ustanoveni fyzic-
ké osoby poru¢nikem ditéte, jestliZe tato osoba o dité osobné pecuje
anema k nému vyzivovaci povinnost, a to po dobu, po kterou probi-
ha toto soudni fizeni.

Uvedené piipady nahradni rodinné vychovy jsou definovany v Ob-
Canském zakoniku,? s vyjimkou piredbézného opatieni o péci o dité, které
je vydavano na zakladé § 452 zakona ¢.292/2013 Sb., o zvlastnich rize-
nich soudnich, ve znéni pozdéjsich predpisi.

Déale povazujeme za vhodné upozornit, Ze hned druhé z nich, tj. roz-
hodnuti o osvojeni, je ve vyctu uvedené ponékud nadbytecné, nebot, jak
je uvedeno v § 20 odst. 1 zakona o diichodovém pojisténi, vedle vlastniho
ditéte je za dité povazovano automaticky i dité osvojené a neradi se mezi
déti svérené do péce nahrazujici péci rodicu.

V § 20 odst. 2 zdkona o diichodovém pojisténi je zminéno i rozhodnu-
ti organu socialné-pravni ochrany déti nebo diivéjsiho prislusného orga-
null o svéreni ditéte do péce budouciho osvojitele nejméné po dobu tii

8 BliZe viz HALIROVA, G. Soukromopravni aspekty vztahu rodi¢ - dité v dfichodovém pojis-
téni. Prdvni férum. 2009, ro¢. 6, ¢. 7,s. 271-272. ISSN 1214-7966.

9 BliZe viz Zdkon ¢. 89/2012 Sb., Obcansky zdkonik, ve znéni pozdéjsich predpisii.

10 Pfede dnem ucinnosti Zdkona ¢.359/1999 Sb., o socidlné-prdvni ochrané déti, ve znéni
pozdéjsich predpisii (pted 1. dubnem 2000), se jednalo o opatieni ustavu (détského do-
mova) po dohodé s okresnim uradem ve smyslu § 69 Zdkona ¢. 94/1963 Sb., o rodiné nebo
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mésicl pred rozhodnutim soudu o osvojeni (tzv. predadopcni péce)!! ne-
bo do péce osoby, ktera ma zajem stat se pé€stounem (tzv. predpéstoun-
ska péce).12 Tyto pripady byly do pravni Upravy zatrazeny zvlast, az
s ucinnosti od 1. Cervence 2007.13 [ pfed zminénym datem se vSak uve-
dené situace péce a vychovy ditéte v praxi bézné povazovaly za trvalou
péci nahrazujici péci rodica. Napriklad v citovaném rozhodnuti Nejvyssi-
ho spravniho soudu Ceské republiky ze dne 4.ledna 2007 se uvadi, Ze
z dne$niho pohledu nelze zpochybiiovat, Ze déti svérované k tzv. preda-
dopcni péci podle tehdejsi pravni tpravy jsou détmi svéfenymi rozhod-
nutim prislusného organu. Nutno posuzovat, zda dité bylo svéreno do
predadopcni péce vyZadované zakonem o rodiné jako podminka sine qua
non pro osvojeni ditéte a zda se jedna o postup prevzeti do péce predvi-
dany pravnimi predpisy v té dobé Ucinnymi (tedy rozhodnutim piislus-
ného organu v podobé, vjaké bylo predvidano zakonem o rodiné). Je-li
z tohoto hlediska naplnéna litera zadkona, pak Nejvyssi spravni soud Ces-
ké republiky uzavira, Ze osobni péce o dité svérené do predadopcni péce
je nepochybné péci, na kterou miri § 20 odst. 2 zdkona o dlichodovém po-
jisténi.

V dalsich vyse popsanych situacich, z nichz nékteré byly rovnéz zara-
zeny pod pojem péce nahrazujici péci rodicii az od poloviny roku 2007 na
zakladé novely zakona o diichodovém pojisténi ¢. 152/2007 Sb., se pova-
Zuje za rodice manZel biologického ¢i ndhradniho rodice, pokud dité je
v této rodiné vychovavano, je o néj osobné pecovano a tento tzv. nevlast-
ni rodic se podili na jeho vychové.1* Jde konkrétné o situace, kdy

o rozhodnuti okresniho tGfadu ve smyslu § 19 odst. 1 pism. a) bodu 8. Zdkona Ceské nd-
rodni rady ¢ 114/1988 Sb., o piisobnosti orgdnii Ceské socialistické republiky v socidlnim
zabezpeceni, v souvislosti s § 15 Zdkona ¢. 50/1973 Sb., o péstounské péci.

11 BliZe viz ustanoveni § 69 Zdkona ¢. 94/1963 Sb., o rodiné.

12 BliZe viz ustanoveni § 45b odst. 2 Zdkona ¢ 94/1963 Sb., o rodiné.

13 Blize viz novelu zikona o diichodovém pojisténi ¢.152/2007 Sb. V divodové zpravé
k navrhu novely zdkona je uvedeno: ,Navrhuje se, v souladu se zdkonem o rodiné, rozsitit
okruh déti povazovanych za déti pro ucely zdkona o diichodovém pojisténi, jde-li o déti
prevzaté do trvalé péce nahrazujici péci rodicd; jedna se o dité, které je ve vychové na za-
kladé dohody s druhym rodi¢em (§ 26 odst. 2 zakona o rodiné), o dité manzela v piipadé,
Ze druhy rodi¢ ditéte nemd rodiCovskou zodpovédnost (§ 34 odst. 2 zdkona o roding),
a déle o dité svérené do predadopcni a predpéstounské péce (§ 45b a § 69 zakona o rodi-
né). Jde o déti, které se nachazeji v obdobné situaci jako déti uvedené v § 20 odst. 2 zako-
na o diichodovém pojisténi.”

14 Srovnej § 885 Obcanského zakoniku: ,Pecuje-li o dité jen jeden z rodicd, podili se na péci
o dité ajeho vychové i manzel nebo partner rodice ditéte, zZije-li s ditétem v rodinné do-
macnosti. To plati i pro toho, kdo s rodi¢em ditéte Zije, aniZ s nim uzaviel manzelstvi nebo
registrované partnerstvi, Zije-li s ditétem v rodinné domacnosti.”
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a) rodici bylo dité svéreno do vychovy rozhodnutim soudu nebo na za-
kladé dohody rodica schvalené soudem po rozvodu manzelstvi;

ManZelstvi Jany a Pavla, v némZ se narodili dva synové, bylo rozvedeno.
Soud sveéril nezletilého Ivana do péce otce Pavla a nezletilého Karla do péce
matky Jany. Pavel v té dobe jiz sdilel spolecnou domdcnost s novou partner-
kou Irenou. Irena se po prdvni moci rozsudku o rozvodu a svéreni Ivana do
péce Pavla jesté nebude pro diichodové ticely povaZovat za jeho rodice; sta-
ne se tak nejdrive ode dne uzavieni manZelstvi s Paviem.

b) druhy z rodi¢ nema rodicovskou zodpovédnost;
c) zemfrel druhy rodic¢ ditéte nebo neni znam.

Bezdétnd BoZena se provdala za vdovce Josefa se dvéma nezletilymi
détmi ve véku 13,5 a 5 let. Pro diichodové ucely se bude povaZovat za rodi-
ce.

Novela zakona o diichodovém pojisténi ¢. 306/2008 Sb. pak s ucin-
nosti od 1.ledna 2010 dale rozsirila okruh déti prevzatych do péce na-
hrazujici péci rodica o dité, jez bylo prevzato do péce na zakladé pred-
bézného opatteni vydaného v ramci fizeni o svéreni ditéte do vychovy.
Jde vécné o stejnou situaci jako je situace predadopcni péce a predpés-
tounské péce.

2 Pojem ,vychova ditéte“

Kdo se povazuje za dité a jeho rodice, je obecnou pravni skutecnosti, kte-
ra ma vliv na posouzeni naroku na davky dichodového pojisténi, dobu
jejich poskytovani ¢i vysi a na zapocet doby osobni péce o dité (jinou
osobu) jako zakonné doby pojisténi.1>

Co se rozumi pojmem ,vychova ditéte“, stanovi ustanoveni § 32 odst.
4 zdkona o diichodovém pojisténi: ,Podminka vychovy ditéte pro ndrok Ze-

15 Podrobnéjsi rozbor a vyznam ucasti na diichodovém pojisténi z titulu osobni péce o dité
jde jiz nad rozsah tohoto prispévku. Ve strucnosti zminime, Ze dle § 5 odst. 2 pism. c) a d)
zakona o dliichodovém pojisténi je ze zdkona bez povinnosti platit pojistné na dichodové
pojisténi pojisténa (za dale stanovenych podminek) osoba pecujici osobné o dité ve véku
do ¢tyt let a osoba pecujici osobné o osobu mladsi 10 let, ktera je zavisla na péci jiné oso-
by ve stupni |, ¢i o dité bez ohledu na jeho vék ¢i o jinou osobu ve stupni Il az IV (k osobni
péci viz text prispévku dale). Pokud jde o péci o dité do Ctyt let véku, zapocte se rodici di-
téte ve smyslu § 20 odst. 1 a 2 zakona o diichodovém pojisténi, tj. matce nebo otci. Doba
osobni péce se prokazuje ¢estnym prohlasenim na predepsaném tiskopise, Ze osoba o di-
té pecovala v nejvétSim rozsahu. Pokud by toto Cestné prohlaSeni podali oba rodice, musi
organ diichodového pojisténi provést Setfeni a zjistit skuteény stav. Srovnej Ndlez Ustav-
niho soudu Ceské republiky ze dne 6. 6. 2006, sp. zn. PL. US 42/04.
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ny na starobni diichod je splnéna, jestliZze Zena osobné pecuje nebo pecova-
la o dité ve véku do dosaZenf zletilosti alespori po dobu deseti rokil. Pokud
se vsak Zena ujala vychovy ditéte po dosazeni osmého roku jeho véku, je
podminka vychovy ditéte splnéna, jestlizZe Zena osobné pecuje nebo pecova-
la o dité ve veéku do dosaZeni zletilosti aspon po dobu péti rokii; to vsak ne-
plati, pokud Zena pred dosaZenim zletilosti ditéte prestala o dité peCovat.”

S ti¢innosti od 1. ledna 2023 je vySe uvedené ustanoveni doplnéno po-
sledni vétou: ,Pokud dité zemrelo po dosaZeni 5 let véku, je podminka vy-
chovy ditéte splnéna, jestlize Zena osobné pecovala o dité od jeho narozeni
do jeho tumrti; ustanoveni vét prvni a druhé tim nejsou dotcena.”

Ustanoveni § 32 odst.4 zakona o dlichodovém pojisténi dale po-
drobnéji rozvadi § 4 vyhlasky Ministerstva prace a socialnich véci ¢. 284/
1995 Sb., kterou se provadi zakon o diichodovém pojisténi, ve znéni poz-
déjsich predpist (dale jen ,provadéci vyhlaska“). Stanovi se v ném, Ze do
doby zapocitavané jako osobni péce se zapocita i doba, po kterou Zena
nemohla o dité pecovat z divodu svého zdravotniho stavu nebo kdy bylo
dité ze zdravotnich divodl v ustavni péci. Ustanoveni pamatuje i na mi-
moiadné pripady a stanovi, Ze podminka vychovy bude splnéna i tehdy,
pecuje-li Zena o nezletilé dité od narozeni do jeho umrti, zemfelo-li po
dosazeni Sesti mésici véku, a dale tehdy, pokud posledni tti roky pred
dosazenim dichodového véku potrebného k naroku na starobni diichod
pecovala o dité.

Jednotlivé parametry splnéni vychovy ditéte rodicem si nyni blize
rozebereme.

a. Zena osobné petuje nebo pecovala o dité ve véku do dosaZeni zleti-
losti alespoil po dobu 10 rokt. Je vyZadovana minimalni doba osobni
péce o dité po dobu 10 let, nejedna se o péci nepretrzitou a kon-
stantni, postaci celkem 10 let od narozeni ditéte (pirevzeti do péce)
do jeho zletilosti (ukonceni osobni péce).

b. Pokud Zena nemiiZe splnit pozadovanou dobu alesponi 10 let, nebot’
se ujala vychovy ditéte aZ po dosazeni osmého roku jeho véku, posta-
¢i minimalni osobni péce o dité do dosazeni jeho zletilosti aspon po
dobu péti roki. Nesmi vSak dojit k ukonceni péce pred dosazenim
zletilosti ditéte. NejCastéji se bude jednat o situace, kdy Zena pie-
vezme dité starsi 8 let do ndhradni rodinné péce nebo se provda za
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muZe vdovce, pripadné za muZze, kterému bylo toto dité svéfeno do
péce soudem.16

Bezdétnd BoZena (viz ptiklad vyse) se ujala vychovy nezletilych déti Jo-
sefa, kdyZ jim bylo 13,5 a 5 let. U starsiho ditéte nesplriuje podminku osobni
péce alespori pét let, u mladsitho ano (pokud vsak nedojde napriklad k roz-
vodu manZelstvi pred dosaZenim zletilosti mladsiho ditéte Ci k jeho tumrti).
Pro stanoveni diichodového véku se BoZené bude zapocitdvat jedno vycho-
vané dité.

c. Provadéci vyhlaska zakotvuje tfi ptipady, kdy dité bude povazovano
za vychované, i kdyZ nedojde k naplnéni pojmu osobni péce nebo ne-
bude splnéno vyse uvedené minimalni ¢asové obdobi:

4 Zena nemohla o dité osobné pecovat pro nemoc nebo proto, Ze
dité bylo ze zdravotnich diivodl v ustavni péci (jako vychované
se zené zapocte napiiklad i dité, které se narodilo s téZkym zdra-
votnim postizenim a od narozeni az do zletilosti bylo umisténo
v prislusném zatizeni pro déti se zdravotnim postizenim);

#+ péce o dité od jeho narozeni do jeho umrti, pokud dité zemielo
po dosaZeni Sesti mésici véku (zde vidime, Ze v otazce zemrelé-
ho ditéte figuruji od roku 2023 dvé rozdilné pravni upravy,
¢emuz se budeme blize vénovat dale);

+ péce o dité aspon posledni tfi roky pied dosaZenim dichodové-
ho véku (tento specificky pripad se tyka Zen, které pievzaly dité
do péce jiz v pokrocilejSim véku, naptiklad babicka ditéte, jehoZ
rodice zemfteli nebo neplni svou rodicovskou roli).17

d. Pro posouzeni vychovy ditéte je dale vyznamna klauzule osobni péce
o dité a Zena se ujala vychovy ditéte.

16 K tomu viz bliZe vy3e citovany Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky ze dne
4.1.2007, sp. zn. 6 Ads 34/2006-49 (R 1710/2008 Sh. NSS): ,Podminka vychovy ditéte pro
narok Zeny na starobni diichod je splnéna rovnéz v piipadé, kdy Zena osobné pecovala
o dité po stanovenou dobu (in concreto pét let) v piipadé, Ze ji bylo dité svéteno nejdiive
do predadopcni péce vyzadované § 69 zakona ¢. 94/1963 Sb., o rodiné, a poté osvojeno
postupem podle § 63 zakona ¢.94/1963 Sb., o rodiné, a to i za situace, Ze se tak stalo pod-
le predpisti G¢innych pted 1. 1. 1996.“

17K uvedené podmince viz Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky ze dne
23.10. 2008, sp. zn. 3 Ads 70/2008-122: ,[...] Tuto dobu je tieba vykladat dle doslovného
znéni textu vyhlasky jako dobu aspon poslednich tfi let pred dosazenim véku potiebného
pro vznik naroku na starobni diichod, nikoli jako dobu aspoii poslednich tfi let pred od-
chodem do dtichodu.”
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K naplnéni predmétnych podminek uvadime z judikatury rozhodnuti
Nejvyssiho spravniho soudu Ceské republiky ze dne 4. prosince 2003,18
ve kterém soud konstatoval, Ze pifedpoklad osobni péce o dité znamena
soustavnou aktivni osobni péci Zeny o dité ve véku do dosazeni zletilosti
po stanovenou dobu. Tato podminka neni naplnéna, pokud soud svéril
dité do péce otci, ktery za tuto péci nese odpovédnost, dité pobyvalo
u otce a Zena (matka) a dité byly tak od sebe oddéleny, a to i kdyz Zena
(matka) dité navstévovala, projevovala o néj zajem, ptispivala na jeho vy-
Zivu otci a podilela se na vychové ditéte.1?

Osobni péce je tedy takova, na niz se Zena osobné, aktivné a pribézné
podili. Pokud vsak dité bylo svéreno do péce avychovy muzi (otci),
0 osobni pé¢i ze strany matky se jednat nemiize. Zena (matka), ktera se
s ditétem pravidelné styka a prispiva na jeho vyzivuy, se podili na jeho vy-
chové. Vramci rodicovské zodpovédnosti je rovnéZ odpovédna za jeho
mravni, télesny a dusevni vyvoj, osobné vSak o dité nepecuje. Osobni péci
je tedy nutno chapat v uzs$im smyslu nez vychovu ditéte.

Dale je vzminéné souvislosti podstatna pravni skutecnost, od které
budeme pocinat osobni péci o dité. Zakon hovoii o dni, kdy se Zena ujala
vychovy ditéte. V kontextu ustanoveni § 20 odst. 2 zakona o diichodovém
pojisSténi se jedna kromé rozhodnuti soudu ¢i jiného organu o svéteni di-
téte do péce o dité manzela. V prvnim pripadé je termin pievzeti ditéte
(,ujala se vychovy“) naplnén pravni moci predmétného rozhodnuti, ve
druhém pripadé vsak situace neni az tak jednoznacna. Je touto skutec-
nosti pocatek faktické osobni péce o dité, kdy Zena zacne s otcem ditéte
Zit, sdilet spole¢nou domacnost a podilet se na vychové déti jiz pred uza-
vienim manzelstvi, anebo az den uzavieni manzZelstvi s otcem ditéte? Z §
20 odst. 2 zakona o dlichodovém pojisténi totiZ jasné neplyne, kdy musi
podminka uzavieni manzelstvi nastat. Ze nastat musi, je nepochybné.

V konkrétni kauze Zeny, ktera se ujala vychovy dvou nezletilych déti
dva roky pred siatkem s jejich otcem, kdy obé déti dosahly zletilosti jiZ
Ctyti roky po uzavieni siatku a Zena by tak nesplnila podminku péti let
osobni péce, vyslovil Vrchni soud v Praze rozsudkem ze dne 31.fijna
200220 pravni nazor, Ze zakon vyslovné nepozaduje, aby manzelstvi exis-

18 Blize viz Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky ze dne 4. 12. 2003, sp. zn.
3 Ads 37/2003-49 (R 410/2004 Sb. NSS).

19 Srovnej napriklad i Rozsudek Krajského soudu v Praze ze dne 13. 12. 2019, sp. zn. 49 Ad 30/
2018-17.

20 Blize viz Rozsudek Vrchniho soudu v Praze ze dne 31. 10. 2002, sp. zn. 2 Cao 16/2000; judi-
kat byl ve zkracené verzi zvetrejnén v ¢asopise Ndrodni pojisténi, 2003, ¢. 5, s. 31.
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tovalo ihned od pocatku vychovy déti, a nevylucuje ptipad, kdy k uzavre-
ni manzelstvi doslo pozdéji. Tim je predchozi stav osobni péce o déti
manzela postaven na rovei osobni péci o tyto déti v dobé trvani manzel-
stvi, nebot’ zdkonny pozadavek, aby $lo o déti manzela, je splnén.

Vrchni soud v Praze rovnéz shledal, Ze vyklad soudu prvniho stupné
v této kauze, podle néhoZ navrhovatelka zcela vyhovéla dikci zakona, ne-
ni nepfimérené extenzivni, coz namitala Zalovana. Pokud bychom usta-
noveni § 32 odst. 4 v souvislosti s § 20 odst. 2 zakona o diichodovém po-
jisténi, tedy vazbu ,ujala se vychovy ditéte manzela“ interpretovali tak, ze
se zohledni pouze délka osobni pécCe azZ od okamziku existence manzel-
stvi, jednalo by se o nepiriméreny formalisticky vyklad zakona.

Proti vySe uvedenému pojeti stoji nazor judikovany v rozhodnuti
Nejvyssiho spravniho soudu Ceské republiky ze dne 27.dubna 2016.21
V pravni vété Nejvyssi spravni soud Ceské republiky uved], Ze pokud ma
byt Zené pro ucely stanoveni diichodového véku zapoctena dle § 32
odst. 4 zakona o diichodovém pojisténi doba péce o dité manzela, které
mu bylo svéieno do vychovy rozhodnutim soudu nebo na zakladé doho-
dy rodic¢d schvalené soudem ve smyslu § 20 odst. 2 téhoZ zakona, musi
byt kumulativné splnény obé podminky vyplyvajici ze zdkona: a) jedna se
o dité manzela, b) jemuz bylo dité svéfeno do vychovy rozhodnutim sou-
du. Predmétné podminky jsou spojeny s ucinnosti prislusného pravniho
aktu [a) uzavireni manzelstvi a b) pravni moc soudniho rozhodnuti]. Do-
jde-li ke splnéni jedné z obou podminek drive, Ize konstatovat naplnéni
obou podminek az v zavislosti na splnéni podminky zbyvajici, a teprve od
tohoto okamziku lze zapocist dobu péce o dité.

Obdobné ve véci, jiz rozhodl Nejvyssi spravni soud Ceské republiky
dne 6.zai1 2018,22 se Zzena domahala zohlednéni své péce o dvé mladsi
sestry, pricemz vSak nebyla schopna dolozit soudni rozhodnuti ohledné
svéfeni sester do péce. Pripad dvakrat fesil Nejvyssi spravni soud Ceské
republiky; nejprve rozhodl, Ze ptestoZe Zena nemohla doloZit zminény
rozsudek soudu, bylo z jinych navrzenych diikazli nepochybné, Ze takovy
rozsudek vydan byt musel, pfi¢emz minimalni datum jeho existence bylo
rovnéz mozno dovodit.23 Ve druhé véci se tataz stézovatelka domahala

21 Blize viz Rozsudek Nejvyssiho spravniho soudu Ceské republiky ze dne 27. 4. 2016, sp. zn.
6Ads 112/2015-23.

22 Blize viz Rozsudek Nejvysiho sprdvniho soudu Ceské republiky ze dne 6.9. 2018, sp. zn.
3Ads 307/2017.

23 Blize viz Rozsudek Nejvysstho spravniho soudu Ceské republiky ze dne 28. 3. 2013, sp. zn.
4 Ads 105/2012-42: ,Za rozhodnuti prislusného organu ve smyslu § 20 odst. 2 zakona
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i zohlednéni faktické péce osvé mladsi sestry jesté pired rozhodnutim
o svéfeni déti do péce. Nejvyssi spravni soud Ceské republiky vsak kon-
statoval, Ze neni mozné zohlednit jako vychované dité diive, nez bylo toto
dité do péce svéreno prislusSnym organem.

Mame tedy proti sobé rozdilna rozhodnuti vyssich soudi vénujici se
pocatku osobni péce o dité v zavislosti na tom, kdy se Zena vychovy ditéte
ujala. Vrchni soud v Praze zaujal zna¢né expanzivni vyklad a povazoval za
péci o dité i dobu pied uzavienim manZelstvi. Domnivame se, Ze takovéto
pojeti nelze prijmout. Navaznost § 20 odst. 2 a § 32 odst. 4 zakona o di-
chodovém pojisténi jsme jiz rozebrali. Hovoii se v nich o ,ujala se vycho-
vy ditéte, a to , ditéte manzela“; Zena se tedy stava rodiCem az uzavienim
manZelstvi s otcem ditéte, jehoz vychovy se ujala. I v souladu s nazory
Nejvyssiho spravniho soudu Ceské republiky vyslovenymi vyse, i kdyz ve
vécné odlisnych ptipadech, je nutno kumulativné splnit obé podminky,
v naSem pripadé a) uzavrit manzelstvi a b) ujmout se vychovy ditéte. Pri
volnéjsim vykladu pravni dpravy nelze, na rozdil ode dne uzavieni siat-
ku, piresné casové ohranicit i prokazat zacatek osobni péce o dité. Bude se
jednat o den, kdy spolu budouci manzelé zacali sdilet spolecnou domac-
nost, kdy zacala Zena na dité vychovné pilsobit, podilet se na jeho vyzivé?
Pfesné urceni pocatku péce o dité je pritom zasadni pro zjiSténi mini-
malni pozadované doby deseti ¢i péti let, stejné tak jako jejiho konce (zle-
tilost ditéte, rozvod manzelstvi, tmrti ditéte).

2.1 Zvyseni starobniho diichodu za vychované dité

Vychova ditéte se s icinnosti od 1.ledna 2023 pojisténcim promitne do
vySe jejich starobniho diichodu navySenim procentni vyméry, a to na za-
kladé zakona ¢.323/2021 Sb., ktery zakotvil nové ustanoveni § 34a za-
kona o dlichodovém pojisténi.2¢ Zakonodarce tak pojisténctim zhodnotil

svy s

vychovu déti a obdobné jako v minulosti u nastaveni nizstho diichodové-

€.155/1995 Sb., o diichodovém pojisténi, na zakladé néhoz bylo dité ptrevzato do trvalé
péce nahrazujici péci rodic, je tfeba povaZovat i predbézné opatieni soudu ¢i rozhodnuti
prislusného okresniho uiadu (dtive okresniho narodniho vyboru) o umisténi déti do vy-
chovy nahrazujici vychovu rodi¢d, na jehoZ zakladé Zalobkyné pievzala do trvalé péce
nahrazujici péci rodi¢a své dvé mladsi sestry a prestéhovala se s nimi do samostatného
bytu, oddélené od matky, pricemz nasledné bylo vydano potvrzeni méstskym narodnim
vyborem, Ze Zalobkyné ma v pfimém zaopati‘eni své dvé mladsi sestry, o které se sama
stara a pobira na né sirot¢i diichod, rodinné pridavky a byla ji poskytnuta tleva na dani.”

24 Blize viz Zdkon & 323/2021 Sb., kterym se méni zdkon ¢. 155/1995 Sb., o diichodovém pojis-
téni, ve znéni pozdéjsich predpis, a zdkon ¢ 582/1991 Sb., o organizaci a provddeéni socidl-
niho zabezpeceni, ve znéni pozdéjsich predpisii.
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ho véku Zen zohlednil vyznamny spoleCensky ptinos spocivajici v péci
a vychové déti, ktery ale pro pfedmétné rodic¢e soucasné obvykle zname-
na vice rodinnych povinnosti, nizs$i vydélky, kratsi profesni drahu, obtiz-
néjsi skloubeni osobniho a pracovniho Zivota, diisledkem c¢ehoz jsou jim
obvykle vypocteny nizsi diichody.

VysSe procentni vymeéry starobniho dichodu, na ktery vznikl narok
podle § 29 odst. 1, 2 nebo 3 nebo podle § 31 zikona o diichodovém pojis-
téni, se na zadost zvySuje ode dne, od néhoz se tento dichod priznava, za
kazdé dité, které pojisténec vychoval. Dité se pro ucely zvySeni procentni
vyméry starobniho diichodu povazuje za vychované, jsou-li splnény
podminky vychovy ditéte podle § 32 odst. 4 zakona o diichodovém pojis-
téni. Tyto podminky plati i v ptipadé, Ze o dité osobné pecuje nebo peco-
val muz. Vychovu téhoz ditéte vSak lze zapocitat pouze u té osoby, ktera
o dité osobné pecovala v nejvétSim rozsahu.

Zvyseni za kazdé vychované dité ¢ini od 1.ledna 2023 ¢astku 500 K¢
meésicné. Starobni dlichody priznané ode dne, ktery spada do obdobi pired

1.lednem 2023, se zvysi o 500 K¢ mésicné za kazdé dité, které pojiSténec
vychoval, od splatky diichodu splatné v lednu 2023.

V souvislosti s posouzenim podminek vychovy ditéte, kterym jsme se
nalezité vénovali vyse a které je nutné splnit i pti zvySeni dlichodu, upo-
zoriujeme na dva problematické aspekty.

Novela zakona doplnila § 32 odst. 4 zakona o diichodovém pojisténi
o posledni vétu vénujici se zohlednéni zemrelého ditéte. Podminka vy-
chovy ditéte je splnéna, pokud dité zemtelo po dosaZeni 5 let véku, jestli-
Ze Zena (pojiSténec) osobné pecovala o dité od jeho narozeni do jeho
umrti. Dostavaji se nam tak do konfliktu nové znéjici ustanoveni zakona
o diichodovém pojisténi a § 4 odst. 2 pism. a) provadéci vyhlasky, ktery
hovoii o umrti ditéte po dosazeni Sesti mésict véku.

Je evidentni, Ze nové posuzovani zemielého ditéte bylo v pravni
upravé zakotveno ve spojitosti se zvySenim starobniho diichodu, aby ne-
byly zohlednény jako vychované déti, které zemiely v nizkém véku. Za-
konodarce si vSak pravdépodobné neuvédomil, Ze tato otazka je jiz
v pravni Gpravé vyireSena v provadécim ustanoveni, a to odliSnym zptso-
bem, a dochazi tak k pomérné nezadouci situaci. Posledni véta § 32 odst.
4 zakona o diichodovém pojisténi je totiz koncipovana obecné, ostatné
jako celé toto ustanoveni, a hovofi o Zenach, které pecuji o dité. Na pred-
métné ustanoveni pak odkazuje § 34a odst. 3 zdkona o diichodovém po-
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jiSténi, s tim, Ze plati i v pfipadé, Ze o dité osobné pecuje nebo pecoval
muz.

Nové znéni § 32 odst. 4 zadkona o diichodovém pojisténi se tak od
ledna 2023 bude vztahovat i na Zeny pii stanoveni jejich dichodového
véku. Nova podminka neupresiiuje, Ze se tyka pouze pripadu zvyseni sta-
robniho dichodu podle § 34a zakona o diichodovém pojisténi. Diivodova
zprava k navrhu zdkona nam vzniklou situaci nijak nevyjasinuje, nebot se
predmétna novela zakona o dichodovém pojisténi dostala do snémovni-
ho tisku az v ramci pozménovacich navrhi pfi projednavani v Poslanecké
snémovné Parlamentu Ceské republiky.25 Pfechodna ustanoveni k zako-
nu ¢ 323/2021 Sb. knové zavedené podmince ve spojitosti s urcenim
dichodového véku Zen naprosto ml¢i a viibec nestanovi, jak bude apliko-
vana u jiz priznanych diichodi,?¢ natoz aby feSila kolizi dvou pravnich
uprav, coz jesSté vice vzbuzuje otazniky, jaky byl vlastné zakonodarctv
umysl.

Domnivame se proto, Ze se jedna o opomenuti zakonodarce, které od
1.ledna 2023 vnasi znac¢nou pravni nejistotu pri posuzovani vzniku na-
roku na starobni ddchod u Zen, kterym zemfrelo dité starsi Sesti mésici
a mladsi péti let a dosud pocitaly s jeho zapoctenim jako vychovanym.

Dalsi problematickou otazkou je, komu bude zvyseni diichodu nale-
Zet. Této otazce se vénuje clanekIl bod 3. kzakonu ¢.323/2021 Sb.
vramci prechodnych ustanoveni. Vychovu téhoz ditéte nelze pro tucely
zvySeni dichodu soucasné zapocitat vice osobam. Vychovavalo-li totéz
dité vice osob, prihlizi se k vychové ditéte jen uté osoby, kterd o dité
osobné pecovala v nejvétsim rozsahu, a to plati i v ptipadé, Ze u téhoz di-
téte byla jeho vychova zohlednéna pti stanoveni diichodového véku Ze-
ny.2’

25 Blize viz Snémovni tisk 1230/1: Pozménovaci a jiné navrhy k tisku 1230/0. In: Poslaneckd
snémovna Parlamentu Ceské republiky [online]. 2021-07-15, s. 27-28 [cit. 2022-08-09].
Dostupné z: https://www.psp.cz/sqw/text/tiskt.sqw?0=8&ct=1230&ct1=1.

26 Pfechodna ustanoveni tresi pouze aplikaci podminek vychovy ditéte pro ucely zvySeni
dtichodu; posuzuji se u vSech pojisténcti podle pravnich predpist i¢innych ke dni, od né-
hoZ byl starobni dichod priznan, pokud se dale nestanovi jinak. Tyto podminky plati
i v pripadé, Ze o dité osobné pecoval muz.

27Jestlize byl zvySen starobni diichod ptiznany ptred 1.lednem 2023 azjisti se, Ze o dité,
k jehoZ vychové bylo ptihlédnuto pti stanoveni diichodového véku, osobné pecovala ve
vétsim rozsahu jina osoba, ktera pozadala o zvySeni starobniho diichodu z divoduy, Ze vy-
chovala totéz dité v nejvétsim rozsahu, zvyseni starobniho diichodu za vychované dité
nenalezi a starobni dlichod se sniZi.
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Paklize budou vychovu ditéte nadrokovat oba rodice (jiné osoby), mu-
si prokazat, kdo osobné pecoval v nejvétSim rozsahu. Je tim mySlen caso-
vy rozsah, intenzita péce ¢i jeji kvalita? S vyreSenim si budou muset po-
radit organy dlichodového pojisténi; pritom miize dochazet k riznym
komplikovanym situacim. Miizeme si nékteré nastinit. Dvé osoby naroku-
ji zvyseni starobniho diichodu, pricemz:

4 Zena nemohla ze zdravotnich divod® dlouhodobé o dité osobné pe-
covat 10 let, zbylych 8 let pecovala, pro diichodovy vék se ji dité za-
pocte. Otec ditéte po dobu dlouhodobé nemoci matky osobné pecoval
o dité 10 let. Pokud by rozhodovala intenzita péce, narok na zvyseni
diichodu by mél mit otec;

4 dité bylo svéfeno do stiidavé péce rodi¢li, oba pecovali ¢asové rov-
nomérné. Zde bude pravdépodobné rozhodovat, kdo a v jakém roz-
sahu pecoval o dité pted rozhodnutim soudu o svéreni ditéte do stii-
davé péce;

4+ vdovec pecoval o dité od umrti matky ditéte 10 let, jeho novd man-
Zelka se ujala vychovy ditéte vjeho 10 letech, byla pouze v domac-
nosti a vénovala se péci o déti (i spolecné). Pokud bude rozhodovat
Casovy rozsah, mélo by se dité zohlednit otci, pokud kvalita péce, pak
matce;

4 biologickd matka pecCovala o dité 10 let az do rozvodu manzelstvi,
kdy bylo svéreno do péce otce. Ten se znovu oZenil a jeho nova man-
Zelka se ujala vychovy ditéte vjeho 11 letech, peCovala pottebnych
5 let, celkem necelych 7 let. Obéma Zenam se dité zapocte jako vy-
chované pro diichodovy vék. Pokud jim byl starobni diichod priznan
pfed 1.lednem 2023, zvySen bude automaticky bez Zadosti obéma
(viz dale), i kdyZ fakticky naleZi zvySeni jen jedné z nich, pravdépo-
dobné biologické matce.

Pokud byl diichodovy vék stanoven se zohlednénim vychovanych dé-
ti, zvysi se starobni diichod bez Zadosti; za vychované dité se povazuje
dité, k jehoz vychové bylo prihlédnuto p¥i stanoveni diichodového véku.
Uvedena situace se tyka dlichodt, které jiz byly priznany ptred 1.lednem
2023, a to Zenam (€lanek I bod 4. zadkona ¢. 323/2021 Sb.).

V ostatnich pripadech se starobni diichod zvysi pouze na zakladé pi-
semné zadosti podané na piedepsaném tiskopisu; budouci pozivatelé ji
podaji spole¢né s zadosti o starobni diichod. V této Zadosti se uvadéji
udaje o vychovanych détech a o dobé a rozsahu osobni péce o dité (pro-
kazuje se rodnym listem ditéte nebo jinym dokladem o vztahu k ditéti)
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a priklada se Cestné prohlasent, Ze osoba pecovala o dité v nejvétSim roz-
sahu. Zadost se podava v ptipadé starobnich diichod priznanych ptred
1.lednem 2023 nejpozdéji do 31. prosince 2024, nejdrive 1. zari 2022.
Zavér

Je dlouhodobé prokazano, Ze Zeny maji v priméru nizs$i dichody nez
muzi. Ddvodi je nékolik; maji obvykle krat$i dobu ekonomické aktivity
(z divodu nizsiho diichodového véku, porodu a péce o déti), prioritné se
ale jejich dlichody vypocitavaji z nizsich vydélki. Tyto nemusi byt pouze
diisledkem toho, Ze Zeny maji nizké vzdélani a vykonavaji zaméstnani
s nizkou kvalifikaci, respektive pracuji v hiife hodnocenych oblastech
ekonomiky (administrativa, sluzby), ale ¢asto jsou vysledkem faktu, Ze
Zeny rodi a vychovavaji déti. Nova pravni uprava tak ex post reaguje na
zminénou nerovnost a zvysuje procentni vyméru starobnich diichodli Zen
za kazdé vychované dité o 500 K¢. Tato castka pak bude pravidelné valo-
rizovana v souladu s valorizacnimi pravidly od 1.ledna prislusného ka-
lendarniho roku.

Soucasné se jedna o ¢aste¢nou napravu kiivd a nerovného postaveni
muzl pri stanoveni diichodového véku v pripadech, kdy jako osaméli
(vdovci, svobodni, rozvedeni) osobné pecovali o dité po umrti jeho matky
Ci svéreni ditéte do péce ajejich spolecenska zasluha v podobé vychovy
déti jim nebyla a nebude pro dlichodovy vék nijak zohlednéna.

Je pripusténa moznost, aby totéz dité€ bylo zohlednéno Zené pro vznik
naroku na starobni diichod a jiné osobé (Zené, muzi) pro zvyseni starob-
niho dichodu. Ve vétsiné pripadl se bude jednat o tutéz osobu - Zenu,
mohou ale nastat situace, Ze plijde o osoby odliSné. Nékteré komplikova-
né situace, které budou muset v dané souvislosti organy dichodového
pojisténi a nasledné isoudy pravdépodobné resit, jsme si jiz nastinili,
pricemz v praxi nastanou dalsi nejriiznéjsi variace pripada.

Co se tyce aplikace nového znéni § 32 odst. 4 zakona o diichodovém
pojisténi, domnivame se, Ze od 1.ledna 2023 jiz bude nutné i pro stano-
veni diichodového véku Zen pocitat u zemrelého ditéte s vekovou hranici
po dosazeni 5 let véku a predmétné ustanoveni § 4 odst. 2 pism. a) pro-
vadéci vyhlasky se stane obsolentnim. Nelze si totiz Uplné ptedstavit
v praxi, Ze nejprve organ diichodového pojisténi stanovi Zené diichodovy
veék véetné zapocteni zemielého ditéte mezi 6. mésicem a 5. rokem véku,
a nasledné situaci pro ucely zvySeni diichodu piehodnoti a za vychované
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jej jiz povaZovat nebude. Obé situace musi byt posouzeny podle téze
pravni Upravy.

Zménou § 32 odst. 4 zdkona o dichodovém pojiSténi ohledné (vy-
chovaného) zemrelého ditéte vsak nastane nerovnost mezi skupinou zen,
které jsou jiz pozivatelkami starobniho diichodu a automaticky se jim
zvysi dliichod za kazdé vychované dité zohlednéné v jejich diichodovém
véku bez bliz§tho zkoumani, zda mezi vychovanymi détmi nenf zemielé
dité a jakého véku, pokud jind osoba neprokaZze, Ze o totéZ dité pecovala
ve vét$im rozsahu, a skupinou Zen, kterym se od ledna 2023 budou pii-
znavat a zvySovat diichody jiz v souladu s novou pravni dpravou.
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Socialnopravne instituty podpory starostlivosti
zamestnaného rodica o dieta?

Social Legal Institutes Supporting the Care
of Employed Parent for a Child

Milos Lacko

Abstract: The paper focuses on fundamental social legal measures that
currently make it easier for an employed parent (man) to care for a child
shortly after birth and on newly proposed measures as aresult of the
transposition of the European Parliament and the Council Directive (EU)
2019/1158 of June 20, 2019, on Work-Life Balance for Parents and Carers
and repealing Council Directive 2010/18/EU. These measures should more
fully fulfil the value approach of reconciling parents’ family and working
life (expressed as a goal in the Article 33 of the Charter of Fundamental
Rights of the European Union). The subject of the analysis is the parental
leave of the child’s father in the period shortly after the birth (de lege
ferenda paternity leave) and parental leave for the purpose of deepening
the care of the child and the related cash benefits, such as maternity and
parental allowance. Finally, the question of the performance of the parent’s
gainful activity while receiving maternity benefits covering the introduced
paternity leave is also outlined.

Key Words: Social Security Law; European Parliament and Council Di-
rective (EU) 2019/1158; Paternity Leave; Paternal Allowance; Maternity
Allowance for the Father; Parental Leave; Parental Allowance; the Slovak
Republic.

Abstrakt: Prispevok sa zameriava na zdsadné socidlnoprdvne opatrenia,
ktoré v sucasnosti ul'ahluji zamestnanému rodic¢ovi (muZovi) starostlivost
o diet'a v obdobi krdtko po pbérode a na novonavrhnuté opatrenia v désled-
ku transpozicie smernice Eurdpskeho parlamentu a Rady (EU) 2019/1158
z 20. juna 2019 o rovnovdhe medzi pracovnym a stikromnym Zivotom rodi-
cov a os6b s opatrovatel'skymi povinnostami, ktorou sa zruSuje smernica

1 Vedecky prispevok bol spracovany v ramci rieSenia vyskumného projektu financovaného
Agentirou na podporu vyskumu a vyvoja ¢. APVV-18-0443 s ndzvom , Prieniky pracovné-
ho prdva do inych odvetvi siikromného prdva (avice versa)”, zodpovedny riesSitel prof.
JUDr. Mgr. Andrea OlSovska, PhD.
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Rady 2010/18/EU. Tieto opatrenia maji plnsie napliiat hodnotovy pristup
zostlad'ovania rodinného a pracovného Zivota rodicov (vyjadreny v podobe
ciel'a v ¢ldnku 33 Charty zdkladnych prdv Eurdpskej tinie). Predmetom ana-
lyzy su rodicovskd dovolenka otca dietata v obdobi krdtko po pérode (de
lege ferenda otcovskd dovolenka) a rodicovskd dovolenka na iicely prehl-
benia starostlivosti o dieta a k nim prislichajiice periazné ddvky, ako su
materské a rodi¢ovsky prispevok. Napokon je naclrtnutd aj otdzka vykonu
zdrobkovej ¢innosti rodi¢a pocas poberania materského pokryvajiiceho za-
vddzanu otcovskii dovolenku.

KTlticové slova: Prdvo socidlneho zabezpecenia; smernica Europskeho par-
lamentu a Rady (EU) 2019/1158; otcovskad dovolenka; otcovské; materské
pre otca; rodi¢ovskd dovolenka; rodicovsky prispevok; Slovenskd republika.

Uvod

ZvySena ochrana Zeny pocas tehotenstva a materstva, ato aj v pracov-
nych vztahoch, vratane obdobia starostlivosti o dieta z pozicie rodica je
priamym tdstavnym zavazkom $tatu (¢lanok 41 ods. 2 a 5 Ustavy Sloven-
skej republiky), ktorym spolocnost chrani biologicko-reprodukénu funk-
ciu Zeny ako zaklad existencie spolo¢nosti.

Uvedend, az existenc¢na uloha spolocnosti sa pretavuje do o najvac-
Sej ochrany Zeny, nasledne aj (pocatého) dietata, a napokon i do ochrany
starostlivosti rodica o dieta. V tychto stuvislostiach preto hovorime o spo-
locenskej potrebe vytvorenia osobitne chranenych skupin osob, ako su
tehotna Zena, matka kratko po porode, matka starajtica sa o dieta do ur-
¢itého veku (najma do skoncenia rodicovskej dovolenky alebo do nastu-
pu dietata na povinnu Skolski dochadzku), a ,najmladS$im“ pojmom je
muz (trvale) starajuci sa o dieta.

[ ked' tehotenstvo a materstvo, a najma obdobie tehotenstva st fyzio-
logicky spaté vylucne so Zenou, zakonodarca v intencidch ustavnoprav-
nych a medzinarodnopravnych zavazkov a posiliiovania rodinného part-
nerstva a uloh v nom upravuje postavenie muza v postaveni otca ¢i rodi-
Ca, ktoré je od momentu narodenia dietata funkéne zamerané na vytvo-
renie osobitnych pracovnopravnych podmienok (rovnocennych v zmysle
rovnopravnosti pri porovnani s matkou) a davkovych plneni pre pripad
plnohodnotného vykonu rodicovskych povinnosti zamestnancom bud’ na
zaklade dohody rodicov, alebo na zaklade objektivnej nevyhnutnosti (na-
priklad nepriaznivy zdravotny stav matky ¢i dietata), ale aj iniovej poli-
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tiky zosulad’'ovania pracovného a sikromného Zivota (respektive ozna-
Covanej tiez ako rovnovidha medzi pracovnym a sikromnym Zzivotom),
s ciel'om dosahovat rodovi rovnost, najmé podporovanim tcasti Zien na
trhu prace aodstraniovanim rozdielov v prijmoch a odmenovani Zien
a muzov. Dokonca odborné stidie prindsaja zavery, Ze otcovia, ktori Cer-
paju rodicovsku dovolenku, budu s vacsou pravdepodobnostou vykona-
vat' ¢innosti suvisiace so starostlivostou o deti, ked’ st deti malé. A aj de-
ti, na ktorych starostlivosti sa zdic¢astnuju otcovia, dosahuju v prvych ro-
koch Zivota lepSie vysledky ako ich rovesnici, na ktorych starostlivosti
neboli plnsie angazovani ich otcovia.2

Ku kvalitativnej zmene prostrednictvom d’alsich moznosti a nastro-
jov podpory starostlivosti o novorodenca, respektive dieta kratko po na-
rodeni zo strany otca nabada svojou transpoziciou smernica Eurépskeho
parlamentu a Rady (EU) 2019/1158 z 20. jiina 2019 o rovnovahe medzi
pracovnym a sukromnym Zivotom rodiCov a 0séb s opatrovatel'skymi
povinnostami, ktorou sa zru$uje smernica Rady 2010/18/EU3 (d’alej len
»smernica 2019/1158%). V slovenskom pravnom poriadku sa predmetna
implementacia, okrem zmien v inych pravnych predpisoch, musi usku-
to¢nit zmenami najma v zadkone ¢.311/2001 Z.z. Zakonnik prace (dalej
len ,Zakonnik prace“). V sicasnom obdobf je v Narodnej rade Slovenskej
republiky predloZena novela Zdkonnika prace (prvé ¢itanie v ramci legis-
lativneho procesu; s doru¢enim uz 27. maja 2022),* pricom zakonodarca
uZ v tomto momente nespifia transpozi¢né obdobie stanovené do 2. au-
gusta 2022. Preto sa v jadre prispevku zameriame nielen na sucasné na-
stroje podpory starostlivosti rodica o dieta kratko po narodeni, ale najma
identifikujeme nové poziadavky a institaty zavadzané smernicou 2019/
1158 vo vztahu k podpore predmetnej starostlivosti a ndsledne zhodno-
time, Ci tieto poziadavky prindsaju v podobe vySSie naznacenej novely
Zakonnika prace kvalitativne vyssiu droven takejto podpory.

[N}

Blizsie pozri ELSER, H., C. WILLIAMS, W. H. DOW a ]. M. GOODMAN. Inequities in Paid Pa-
rental Leave across Industry and Occupational Class: Drivers and Simulated Policy Reme-
dies. SSM - Population Health [online]. 2022, vol. 18, s. 2-3 [cit. 2022-08-26]. ISSN 2352-
8273. Dostupné na: https://doi.org/10.1016/j.ssmph.2022.101045.

BliZsie pozri Smernica Eurdpskeho parlamentu a Rady (EU) 2019/1158 z 20. jiina 2019
o rovhovdhe medzi pracovnym a sukromnym Zivotom rodicov a oséb s opatrovatelskymi
povinnostami, ktorou sa zrusuje smernica Rady 2010/18/EU. U.v. EU L 188, 2019-07-12,
s.79-93.

BliZ$ie pozri VIadny navrh zakona, ktorym sa meni a dopliia zakon & 311/2001 Z.z. Za-
konnik prace v zneni neskorsich predpisov a ktorym sa menia a dopliiajii niektoré zako-
ny. In: Ndrodnd rada Slovenskej republiky [online]. 2022 [cit. 2022-08-26]. Dostupné na:
https://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon&MasterID=8744.
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1 Uniové poziadavky na zakotvenie otcovskej dovolenky
arodicovskej dovolenky

V ¢lanku 3 smernice 2019/1158 je otcovskad dovolenka definovana ako
pracovné volno pre otcov (pripadne pre rovnocennych druhych rodicov,
ak su taki upraveni vo vnutrostatnej pravnej iprave a v ramci tejto upra-
vy) pri prileZitosti narodenia dietata pre tcely poskytovania starostli-
vosti. Podotykame, Ze uvedené definicné vymedzenie neSpecifikuje, ko-
mu ma byt starostlivost poskytovans, t.j. ¢i novorodencovi alebo matke
novorodenca. Sicasne dany ¢lanok vymedzuje aj rodicovsku dovolenku
ako pracovné volno pre rodicov z déovodu narodenia alebo adopcie die-
tata pre ucely starostlivosti o toto dieta. Z porovnania vymedzeni oboch
dovoleniek vyplyva, Ze otcovska dovolenka patri len otcovi novorodenca
(ak odhliadneme od priznania postavenia otca aj osobam v roznych
uznanych partnerstvach); dévodom na priznanie prava na otcovsku do-
volenku je len narodenie dietata (nie adopcia) a starostlivost' nie je pris-
ne viazana iba na samotné dieta. Clanok 4 smernice 2019/1158 obsahuje
podmienky spojené s Cerpanim otcovskej dovolenky. Pravo na priznanie
otcovskej dovolenky ma vylucne otec, ktorému sa poskytuje pri prilezi-
tosti narodenia dietata avrozsahu 10 pracovnych dni. Zostava uZ na
rozhodnuti ¢lenskych Statov Eurépskej unie (d'alej len ,Clenské Staty”), ¢i
rozdelia ¢erpanie otcovskej dovolenky na obdobie pred narodenim die-
tata ana obdobie po narodeni dietata, vratane moZnosti flexibilného
Cerpania otcovskej dovolenky. Sticasne sa zakazuje podmienit pravo na
poskytnutie otcovskej dovolenky urcitym odpracovanym obdobim alebo
urcitym obdobim trvania pracovnopravneho vztahu otca, a rovnako aj
spdjat jej poskytnutie s manZelskym stavom alebo rodinnym stavom otca
novorodenca. Obdobie ¢erpania otcovskej dovolenky pokryva smernica
2019/1158 poskytovanim prispevku (respektive platby) pre otca, ktory
mu zarucuje prijem minimalne na Urovni prijmu prinaleziacemu mu
v situacii prerusenia pracovnej ¢innosti z dévodu zdravotného stavu
(v zmysle slovenskej vnutrostatnej upravy docasnej pracovnej neschop-
nosti). Rovnako maju ¢lenské staty pri transpozicii smernice 2019/1158
podla jej ¢lanku 20 ods. 7 moZnost vyuzit alternativu, kde suma tohto
prispevku bude predstavovat platbu 65 % ¢istej mzdy pracujiceho otca,
a to aj s modalitou stanovenia prijmového stropu, pricom by sa poskyto-
vala asporii po obdobie Siestich mesiacov ¢erpania rodi¢ovskej dovolenky
u kazdého rodica. Napokon je na rozhodnuti ¢lenskych statov, ¢i pravo na
tento prispevok podmienia poziadavkou ziskania obdobia zamestnania
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bezprostredne predchadzajiceho ddtumu narodenia dietata, avSak naj-
viac v rozsahu Siestich mesiacov.

Vo vztahu k zaisteniu prava pracujiceho rodica na poskytnutie rodi-
covskej dovolenky ¢lanok 5 smernice 2019/1158 zakotvuje viaceré ram-
cové poziadavky smerujice k jeho naplneniu ¢lenskymi $tatmi. Clenské
Staty zabezpecia pravo kazdého pracujiceho rodi¢a na rodi¢ovsku dovo-
lenku v trvani Styroch mesiacov, ktord ma dany rodi¢ moznost ¢erpat do
urc¢itého veku stanoveného ¢lenskym Statom, ale maximalne do 6smich
rokov veku dietata. Sucasne dva mesiace z tohto rozsahu rodicovskej
dovolenky nesmu byt prenositelné. Dodavame, Ze prenositelnost rodi-
Covskej dovolenky interpretujeme ako jej ,odovzdanie“ druhému z rodi-
Cov. TaktieZ je na rozhodnuti ¢lenskych $tatov, ¢i podmienia vznik naroku
na rodic¢ovsku dovolenku poZiadavkou na urcité odpracované obdobie
alebo urcité obdobie trvania pracovnopravneho vztahu, pricom v oboch
pripadoch toto obdobie nesmie presiahnut jeden rok. Dal$im kl'i¢ovym
aspektom realizacie (individualneho) prava na rodicovsku dovolenku je
informovanie zamestnavatel'a v primeranej lehote o uplatneni tohto pra-
va (vratane uvedenia planovaného zaciatku a konca takejto dovolenky
v ziadosti pracujiceho rodi¢a), pri¢om v ramci primeranosti dizky lehoty
sa zohl'adnia potreby zamestnavatel'a, ako aj pracovnika. V predmetne;j
suvislosti moZzu ¢lenské $taty pristapit k vymedzeniu okolnosti, ktoré by
opraviovali zamestnavatel'a po predchadzajuicej konzultacii (predpokla-
dame s prislusnou kompetentnou narodnou autoritou) odlozit schvale-
nie rodicovskej dovolenky pracujicemu rodiCovi o primerand lehotu
z d6vodu, ze takéto ,Cerpanie rodicovskej dovolenky by v poZadovanom
Case vdznym spdsobom narusilo riadne fungovanie zamestndvatela”. V su-
vislosti s takymto odovodnenym odkladom cerpania rodicovskej dovo-
lenky ¢lanok 5 ods.7 smernice 2019/1158 nabada clenské Staty, aby
,V €o najvicsej moznej miere ponukali flexibilné spdésoby Cerpania rodicov-
skej dovolenky” pred odkladom cerpania rodicovskej dovolenky v pripade
jej poskytnutia v plnom rozsahu. V suvislosti s naznacenymi flexibilnymi
spdsobmi ¢erpania rodicovskej dovolenky maju ¢lenské Staty prijat opat-
renia smerujice k naplneniu prava pracujicich rodic¢ov Cerpat rodicov-
skii dovolenku flexibilnym spdsobom. Clenské $taty mozu $pecifikovat
podrobné naleZitosti pre uplatnenie takéhoto flexibilného sposobu cer-
pania. Dodavame, Ze s flexibilnym Cerpanim rodicovskej dovolenky uzko
suvisia flexibilné formy organizacie prace, pricom zabezpecenie prava
pracujuiceho rodica o ne ziadat zakotvuje ¢lanok 9 smernice 2019/1158.
Zamestnavatel takéto Ziadosti zvazi a bude na ne reagovat s prihliadnu-
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tim na svoje potreby, ako aj potreby pracovnika. Zamestnavatel pisomne
oddvodni akékol'vek zamietnutie takejto Ziadosti v primeranej lehote po
podani Ziadosti. Obdobne, ako v pripade ¢erpania otcovskej dovolenky, aj
v pripade Cerpania rodicovskej dovolenky smernica 2019/1158 dané ob-
dobie pokryva poskytovanim prispevku pre rodica, ktorého podmienky
poskytovania vratane jeho sumy stanovi kazdy clensky stat (respektive
socialni partneri) v stlade s napiiianim ciel'a ulahéenia ¢erpania rodicov-
skej dovolenky oboma rodi¢mi.

2 Vnutrostatna uprava podmienok starostlivosti o diet'a pocas
otcovskej dovolenky a rodi¢ovskej dovolenky

Pracovnopravny institat rodicovskej dovolenky ako ospravedlnenej ne-
pritomnosti zamestnanca v praci je zakotveny v § 141 ods. 1, a najma
v § 166 az § 169 Zakonnika prace. Rovnako je tomu aj v pripade pracov-
nopravneho instititu materskej dovolenky, ktora ale nie je predmetom
skiimania nasho prispevku.

Podl'a § 166 ods. 3 Zakonnika prace muz (a rovnako aj Zena) pisomne
oznami zamestnavatel'ovi najmenej jeden mesiac vopred predpokladany
deil nastupu na rodicovska dovolenku® (na ozrejmenie, tu ide o situdciu
muZa, ktory Ziada o tiito dovolenku od narodenia dietata, za predpokladu
jeho starostlivosti o narodené dieta v rozsahu obdobnom materskej dovo-
lenke Zeny) vratane rodi¢ovskej dovolenky na téely prehibenia starostli-
vosti o dieta, predpokladany deii jej prerusenia, skoncenia a zmeny tyka-
juce sa nastupu, preruSenia a skoncenia rodi¢ovskej dovolenky. Takto
formulovana povinnost zamestnanca sleduje opravneny zaujem zamest-
navatel'a pripravit sa prevadzkovo a organiza¢ne na dlhodobu nepritom-
nost zamestnanca v praci, kedZe nemo6ze neumoznit takému zamestnan-
covi Cerpat rodicovsku dovolenku vratane rodicovskej dovolenky na tice-
ly prehibenia starostlivosti o dieta. V¢asné plnenie informaénej (respek-
tive oznamovacej) povinnosti o uvedenych ¢asovych aspektoch nastupu

5 Zamestnavatel ospravedIni nepritomnost zamestnanca v praci pocas jeho docasnej pra-
covnej neschopnosti pre chorobu alebo uraz, materskej dovolenky a rodicovskej dovo-
lenky (§ 166), [...], osobného a celodenného oSetrovania chorého ¢lena rodiny podl'a oso-
bitného predpisu, osobnej a celodennej starostlivosti o fyzicki osobu podl'a osobitného
predpisu a pocas obdobia, kedy sa osoba, ktora sa inak stard o dieta mladsie ako desat
rokov veku, podrobila vySetreniu alebo oSetreniu v zdravotnickom zariadeni, ktoré nebo-
lo mozné zabezpecit mimo pracovného ¢asu zamestnanca.

6 Blizsie pozri KRIZAN, V. Prekazky v praci kvéli starostlivosti o deti. In: M. LACKO, ed. Eu-
ropsky socidlny model a jeho tilohy. 1. vyd. Trnava: Typi Universitatis Tyrnaviensis, 2020,
s.106. ISBN 978-80-568-0204-5.
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a Cerpania rodicovskej dovolenky vratane rodi¢ovskej dovolenky na tce-
ly prehibenia starostlivosti o dieta je potrebné interpretovat’ v spojitosti
s § 144 ods. 1 Zakonnika préace, ktory zakotvuje povinnost zamestnanca
vCas poziadat zamestnavatel'a o poskytnutie pracovného vol'na, ak mu je
prekazka v praci vopred znama. Zamestnavatel je ale povinny akcepto-
vat' aj neskoré oznamenie zamestnanca.”

V uvedenej suvislosti poukazujeme na nevhodné legislativne vyjad-
renie rozsahu rodicovskej dovolenky muZa v obdobi po pérode v § 166
ods. 1 Zakonnika prace v slovnom spojeni ,patri aj muZovi od narodenia
dietata rodicovskd dovolenka v rovnakom rozsahu“. Tymto rozsahom je
rozsah materskej dovolenky Zeny v trvani 34 tyzdnov, 37 tyzdiov a 43
tyzdiiov, v zavislosti od konkrétnej situacie. Iba z aplikacie jazykového
vykladu by mohol na prvy pohl'ad vzniknuat' vyklad, Ze muz ma narok na
rodi¢ovsku dovolenku v rovnakom rozsahu ako Zena na materska dovo-
lenku, za predpokladu, Ze sa stara o narodené dieta, t.j. vratane obdobia
materskej dovolenky Zeny aj pred poérodom. V literatire sa vo vztahu
k predmetnej situacii urcenia rozsahu rodicovskej dovolenky muza obja-
vuje aj pristup zaloZzeny na potrebe aplikacie logického vykladu podpo-
reného zdsadou rovnakého rodového zaobchadzania, ktory vedie k zave-
ru, Ze je potrebné zohl'adnit’ individudlne okolnosti daného Cerpania ma-
terskej dovolenky Zenou a ,preniest” ich do rozsahu cerpania rodicovskej
dovolenky muzom (napriklad ak Zena vycerpala z materskej dovolenky 8
tyzdnov pred porodom, tak rozsah cerpania rodicovskej dovolenky mu-
Zom musi predstavovat zostatok, teda 26 tyzdnov po porode, ak sa stara
o narodené dieta).8 Tu ale zastavame nazor zaloZeny na aplikacii systé-
mového vykladu v prepojeni na pravnu Gpravu poskytovania materského
inému poistencovi podla zdkona ¢.461/2003 Z.z. o socidlnom poisteni
(dalej len ,zakon o socidlnom poisteni®), ktora zaistuje hmotné zabezpe-
Cenie pocas tehotenstva a materstva a predstavuje jednu z nemocenskych
davok. Podl'a § 49 zakona o socialnom poisteni sa zarucuje poskytovanie
materského inému poistencovi v rozsahu 28 tyzdiiov odo dna prevzatia
dietata do starostlivosti, respektive 31 tyzdniov alebo 37 tyZzdnov, v za-

)

BlizSie pozri TOMAN, ]. Individudlne pracovné prdvo: Socidlna politika zamestndvatela,
pracovné podmienky niektorych skupin zamestnancov, dohody o prdcach vykondvanych
mimo pracovného pomeru. 1. vyd. Bratislava: Friedrich Ebert Stiftung, 2016, s. 187. ISBN
978-80-89149-49-0.

BlizSie pozri TOMAN, ]. Individudlne pracovné prdvo: Socidlna politika zamestndvatela,
pracovné podmienky niektorych skupin zamestnancov, dohody o prdcach vykondvanych
mimo pracovného pomeru. 1. vyd. Bratislava: Friedrich Ebert Stiftung, 2016, s. 174. ISBN
978-80-89149-49-0.
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vislosti od existencie okolnosti spatych s vyssie uvedenymi situdciami.
Tento systémovy pristup odovodiiujeme nielen taxativnym zakotvenim
uvedenych podpornych obdobi materského, ale aj zachovanim rovnaké-
ho pristupu k davkovej schéme materského, a v neposlednom rade i le-
galnym vyjadrenim prepojenia pracovnopravnej upravy so socidlnopois-
tovacou pravnou upravou zaloZenou poslednou vetou § 141 ods. 1 Za-
konnika prace.

V suvislosti s ¢erpanim rodicovskej dovolenky (ale i materskej dovo-
lenky) vratane rodi¢ovskej dovolenky na prehibenie starostlivosti o dieta
zakotvuje Zakonnik prace aj prerusenie Cerpania tejto dovolenky (§ 168
ods. 1) vdosledku prevzatia dietata do starostlivosti dojcenskym usta-
vom alebo inym lieCebnym dstavom zo zdravotnych dévodov. Ak je dieta
zo zdravotnych dovodov prevzaté do starostlivosti Ustavu a muz zatial
nastupi do prace, tak sa prerusuje ¢erpanie rodicovskej dovolenky. Nevy-
Cerpand cast rodicovskej dovolenky z tohto déovodu sa muZovi poskytne
odo diia, ked prevzal dieta z Uistavu opat do svojej starostlivosti a sucas-
ne prestal pracovat, nie vSak v obdobi dlhSom ako do troch rokov veku
dietata. Uvedena regulacia tak zachovava pravny narok muza na ,docer-
panie“ casti obdobia rodi¢ovskej dovolenky vratane rodicovskej dovo-
lenky na prehibenie starostlivosti o dieta, ktora sa nemohla realizovat
v dosledku poskytovania Ustavnej (zdravotnej) starostlivosti dietatu.

Naopak, k strate naroku muza na ,docCerpanie“ Casti obdobia rodi-
tovskej dovolenky vratane rodi¢ovskej dovolenky na prehibenie starost-
livosti o dieta dochadza v dvoch situaciach, ktorych spolo¢nym znakom
je absencia starostlivosti o dieta z inych ako zdravotnych dévodov. Prvou
je podl'a § 168 ods. 2 Zakonnika prace situicia, ak sa muzZ prestal starat
o narodené diet'a, ktoré bolo z tohto dovodu umiestnené do starostlivosti
nahradzajicej starostlivost rodicov. Druhou situaciou je umiestnenie
dietata v docasnej starostlivosti detského domova alebo obdobného tus-
tavu zinych ako zdravotnych dévodov apocas tohto obdobia sa muz
o dieta nestara.

2.1 Rodi¢ovskd dovolenka na prehlbenie starostlivosti o dieta

Na prehlbenie starostlivosti o dieta je zamestnavatel povinny podla § 166
ods. 2 Zakonnika prace poskytnut muZovi (rovnako aj Zene), ktory o to
poZiada, rodi¢ovskt dovolenku aZ do troch rokov veku dietata. Tato do-
volenka sa v odbornej literattire oznacuje aj ako d'alSia rodicovskd dovo-
lenka. Ak ma dieta dlhodobo nepriaznivy zdravotny stav vyzadujuci si
osobitnu starostlivost, tak je zamestnavatel povinny poskytnut Zene
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a muzovi, ktor{ o to poZziadaju, rodicovska dovolenku aZ do Siestich rokov
veku dietata. Rodi¢ovska dovolenka sa poskytuje v rozsahu, o aky rodi¢
Ziada, spravidla vSak vZdy najmenej na jeden mesiac.? Ak rodi¢ neuvedie
dobu, po ktord zZiada o Cerpanie rodicovskej dovolenky, tak mozno apli-
kovat’ predpoklad, Ze Ziada o celil zakonnu vymeru rodicovskej dovolen-
ky. Tato rodicovska dovolenka sa moze Cerpat aZ po ukonceni materskej
dovolenky Zeny a rodicovskej dovolenky muza poskytovanej v suvislosti
so starostlivostou o narodené dieta.

Zakonnik prace v ustanoveni § 169 garantuje v osobitnom rozsahu
pravo na rodicovska dovolenku aj muZzovi, ktory prevzal na zaklade pra-
voplatného rozhodnutia prislusného organu dieta do starostlivosti na-
hradzajicej starostlivost rodicov, ktoré mu bolo zverené rozhodnutim
prislusnych orgdnov na neskorsie osvojenie alebo do pestiinskej starost-
livosti, alebo dieta, ktorého matka zomrela.

V stivislosti s rozsahom a ¢erpanim rodi¢ovskej dovolenky na prehi-
benie starostlivosti o dieta je potrebné zdoéraznit Casto ulaickej verej-
nosti pertraktovanu otazku zameranu na zmenu rozsahu cerpania rodi-
Covskej dovolenky. MuZ aj Zena maju pravo disponovat s rozsahom cer-
panej rodicovskej dovolenky, a teda urcujd si nielen nastup na rodic¢ov-
skd dovolenku, ale tieZ rozsah jej Cerpania, ktory moZe byt kontinuélny,
ale ipreruSovany obdobiami plného navratu do pracovného procesu,
pripadne predlZzovany v ramci zdkonného garantovaného naroku na cer-
panie rodicovskej dovolenky. Rodicovskd dovolenku nemozno skratit;
moze tak urobit iba rodic, ktory sa rozhodne skoér ukoncit' rodicovsku
dovolenku a vratit sa do prace, pricom v tomto aspekte ukoncenia Cerpa-
nia rodicovskej dovolenky absentuje rigidnejSia pravna uprava zakotvu-
juca urcitu lehotu, v ktorej by rodi¢ oznamil zamestnavatel'ovi svoj prejav
voOle skor ukoncit rodicovsku dovolenku (ako pévodne zamestnavatel'ovi
oznamil na jej zacCiatku). Takato lehota by bola prospe$na pre zamestna-
vatel'a i zamestnanca, ktory zastupuje pracovné miesto rodi¢a na rodi-
covskej dovolenke, a rovnako aj v situacii, ak pracovné miesto rodica bolo
zruSené. Vytvoril by sa tak ¢asovy priestor vratane nevyhnutych organi-
zacno-persondlnych opatreni pre uvolnenie prislusného pracovného
miesta alebo minimalne pre zaradenie rodica po navrate z rodicovskej
dovolenky na pracu zodpovedajicu pracovnej zmluve podla § 157 ods. 2
Zakonnika prace. Dalej zddraziiujeme skuto¢nost, Ze obaja (pracujici)

9 Bliz$ie pozri BARANCOVA, H., A. OLSOVSKA, ]. HAMULAK a M. DOLOBAC. Slovenské pra-
covné prdvo. 1. vyd. Bratislava: Sprint 2, 2019, s. 498. ISBN 978-80-89710-48-5.
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rodi¢ia majd pravo aj na sibezZné ¢erpanie rodicovskej dovolenky na pre-
hibenie starostlivosti o dieta, t.j. pravo na poskytnutie rodi¢ovskej dovo-
lenky jedného z rodi¢ov nie je podmienené (vylucené) skuto¢nostou, Ze
druhy z rodic¢ov tito dovolenku ,necerpa“. Inou s tym suvisiacou skutoc-
nostou je vsak vylucenie subezného poskytovania rodicovského prispev-
ku pre oboch rodi¢ov na rodicovskej dovolenke starajucich sa o dieta,
pripadne aj o viac deti narodenych ¢i uz pri jednom porode, alebo v ramci
tzv. retazovitého pérodu. Rovnako zdéraziiujeme, Ze kratenie rodicov-
skej dovolenky nemoéze nastat’ jednak z dovodov, pre ktoré sa krati dovo-
lenka za kalendarny rok (§ 109 ods. 1, 3 a5 Zakonnika prace), ale ani
z dovodu narodenia d’alSieho dietata, pricom rodic (Zena) Cerpa rodicov-
sku dovolenku este na prvé dieta do troch rokov, respektive Siestich ro-
kov veku tohto dietata. V predmetnej situacii, ak Zena na rodicovskej do-
volenke otehotnie (vy$sSie uvedeny retazovity porod), tak jej nastupom
na materskd dovolenku s d'alSim dietatom dochadza k preruseniu rodi-
covskej dovolenky a po jej skonceni mozZe cerpat bud’ pévodnu (preruse-
nu) rodicovsku dovolenku, alebo rodicovskud dovolenku na d’al$ie dieta.
Cerpanie rodi¢ovskej dovolenky ma podl'a § 112 ods. 2 Zakonnika prace
prednost pred ¢erpanim dovolenky na zotavenie.

2.1.1 Niekol'’ko aplikacnych nedostatkov

Legislativne nerieSenou situaciou, ktora moze opravnene vyvolavat in-
terpretacné otazky v aplikacnej praxi, je rodic vykondvajici zdvisli prdcu
v dvoch alebo viacerych pracovnych pomeroch (spravidla na ciasto¢ny uvd-
zok), ktory poZiada o rodi¢ovskii dovolenku na prehlbenie starostlivosti
o dieta iba u jedného zamestndvatela a u ostatnych zamestnavatel'ov na-
d’alej vykonava pracu. Pravna Uprava jednak nelimituje ¢erpanie rodi-
covskej dovolenky popri vykone inej zarobkovej ¢innosti ¢i uz v postave-
ni zamestnanca, alebo samostatne zarobkovo ¢innej osoby, a jednak ne-
zaujima ani postoj k spornému momentu vyvolanému otazkou, ¢i vykon
zarobkovej ¢innosti v inom, d'alSom pracovnom pomere neporusuje a pl-
nohodnotne vobec naplha poZiadavku starostlivosti o dieta. Ked'Ze prav-
na uprava danu otdzku neriesi, takato skuto¢nost nema vplyv na posky-
tovanie rodicovskej dovolenky, ¢im sa ale poziadavka starostlivosti o die-
ta stava vel'mi nejasnym materialnym predpokladom poskytovania rodi-
tovskej dovolenky prave za napliiania jej zakonného téelu - prehibenia
rodicovskej starostlivosti o dieta. Verifikovat podmienku starostlivosti
o dieta vobsahovom ramci zabezpecovania vychovy, zdravia, vyzZivy
a vSestranného vyvinu dietata moze podla § 93b ods. 1 pism. a) a b) za-
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kona ¢.305/2005 Z.z. o socidlnopravnej ochrane detf a o socidlnej kurate-
le iba organ socidlnopravnej ochrany deti a socidlnej kurately, ktory vSak
nema informacénu povinnost k zamestnavatelovi, ak zisti, Ze tato pod-
mienka nie je u rodica splnena. Sticasne ale vnimame skutoc¢nost, Ze tato
povinnost, ak by aj bola ulozena tomuto organu, tak by nemala Ziadny
dosah na poskytovanie rodicovskej dovolenky (vratane rodi¢ovskej do-
volenky na prehibenie starostlivosti o dieta) rodi¢ovi, ked’ze zamestna-
vatel' nema rozhodovaciu pravomoc o poskytovani rodicovskej dovolen-
ky. RieSenie nevidime ani v inkorporovani pojmu zamestnanca trvale sa
starajuceho o dieta do pravnej Upravy Cerpania rodicovskej dovolenky,
ktory bol zavedeny zakonom ¢.76/2021 Z.z., novelou Zakonnika prace
ucinnou od marca 2021. Napokon ale vSetky snahy o riesenie tohto prob-
lému dosiahnutia faktickej starostlivosti narazaji na Uniovy pristup za-
bezpecovania zosulad'ovania pracovného a rodinného Zivota pracujiceho
rodica/rodicov.

Dal3im aspektom poskytovania rodi¢ovskej dovolenky na prehibenie
starostlivosti o dieta, ktory si zasluhuje pozornost v désledku nejasnej
pravnej upravy, je preukazovanie dlhodobo nepriaznivého zdravotného
stavu dietata vyZadujticeho si osobitnti starostlivost zamestndvatel'ovi. Po-
sudkové hodnotenie zdravotného stavu dietata sa uskutocnuje tiradom
prace, socialnych veci a rodiny (prislusnym podl'a miesta trvalého alebo
prechodného pobytu rodi¢a ako Ziadatel'a o pridavok na dieta) podl'a Kri-
térii uvedenych v prilohe ¢. 2 zdkona o socialnom poisteni, a to na zakla-
de pisomnej ziadosti alebo Ziadosti podanej elektronickymi prostriedka-
mi, podpisanej zaru¢enym elektronickym podpisom opravnenou osobou.
Zastavame nazor, Ze zamestnanec nema pravnou uUpravou uloZend po-
vinnost preukazovat svojmu zamestnavatel'ovi v situacii, ked’ oznamuje
nastup na rodi¢ovski dovolenku na prehibenie starostlivosti o dieta ale-
bo pokracovanie v Cerpani tejto dovolenky, lekarskym posudkom dlho-
dobo nepriaznivy zdravotny stav svojho dietata, vyzadujtci si osobitnu
starostlivost. Argumentujeme jednak skuto¢nostou, Ze zamestnavatel
nema povol'ovaciu, respektive rozhodovaciu kompetenciu o poskytovani
rodi¢ovskej dovolenky svojmu zamestnancovi, a jednak skutocnostou, Ze
existenciu dlhodobo nepriaznivého zdravotného stavu dietata vyzaduju-
ceho si osobitnu starostlivost verifikuje a kontroluje prislusny trad pra-
ce, socialnych veci a rodiny, ktory je platitelom rodicovského prispevku
pokryvajiceho aj obdobie riadnej starostlivosti o dieta s dlhodobo ne-
priaznivym zdravotnym stavom. Okrem zakonom stanovenej sucinnosti
zo strany zamestnavatel'a méze drad prace, socidlnych veci a rodiny pro-
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strednictvom socidlnych pracovnikov navstivit poberatela rodi¢ovského
prispevku v mieste jeho pobytu a vyZadovat informacie a vysvetlenia su-
visiace s podmienkami trvania naroku na rodi¢ovsky prispevok.

Do pracovnopravnej upravy cCerpania rodicovskej dovolenky na pre-
hibenie starostlivosti o dieta bol v septembri 2011 zdkonodarcom zave-
deny novy aspekt vyjadreny v posune erpania tejto dovolenky za predpo-
kladu predchadzajicej dohody so zamestnavatel'om. Podla § 166 ods. 4
Zakonnika prace sa zamestnavatel’ mdZe so zamestnancom dohodntit, Ze
rodi¢ovski dovolenku na prehibenie starostlivosti o dieta mu umozni
Cerpat az do dria, v ktorom dieta dovrsi pdt rokov veku, a v pripade dieta-
ta s dlhodobo nepriaznivym zdravotnym stavom vyzadujiicim si osobitnt
starostlivost’ az do dna, v ktorom dieta dovisi osem rokov veku, a to v za-
konnom rozsahu ustanovenom pre dovolenku na prehibenie starostlivos-
ti o dieta (t,j. do troch rokov alebo Siestich rokov veku dietata).10

Dalsia rodi¢ovska dovolenka sa poskytuje len v pripade, ak ide o dl-
hodobo nepriaznivy zdravotny stav dietata vyzadujuci si osobitnu sta-
rostlivost. Zakonnik prace, ani Ziadny iny pracovnopravny predpis neup-
ravuje formalne ani obsahové naleZitosti dokumentu, ktory by deklaroval
dlhodobo nepriaznivy zdravotny stav dietata. Je potrebné skiimat, kto je
sposobily posudit zdravotny stav dietata. Predmetnt spdsobilost ma
jednak osetrujuci lekar dietata (vSeobecny lekar pre deti a dorast, pri-
padne aj lekar Specialista), a jednak na tcely Statnych socidlnych davok,
akymi su rodicovsky prispevok (od 3 rokov az do 6 rokov veku dietata)
a pridavok na dieta, prislusny urad prace, socialnych veci a rodiny (itvar
posudkovych ¢innosti). Je otazne, ¢i postacuje len potvrdenie oSetrujtce-
ho lekara!! alebo posudok posudkového lekara dradu prace, socidlnych
veci arodiny, ktory ale nema povahu rozhodnutia, kedZe je len podkla-
dom pre d’alSie konania o priznanie Statnych socialnych davok.

Pocas d’alsej rodicovskej dovolenky (ako aj pocas rodi¢ovskej dovo-
lenky do troch rokov veku dietata) ma rodi¢ moznost poZziadat o rodi-
Covsky prispevok. Je potrebné upozornit na skutoc¢nost, Ze rezim rodi-
covskej dovolenky muza a d’alSej rodicovskej dovolenky ako vyznamnej
osobnej prekazky v praci je odlisSny od rezimu pravnej upravy, ktora sta-

10 Bliz$ie pozri DILONGOVA, L. Pracovné podmienky Zien a matiek v kontexte judikatiiry Siid-
neho dvora EU. 1. vyd. Praha: Leges, 2014, s. 82. ISBN 978-80-7502-054-3.

117 potvrdenia o zdravotnom stave dietata pre tcely d'alSej rodicovskej dovolenky by malo
vyplyvat, Ze z dovodu dlhodobo nepriaznivého zdravotného stavu vyzadujiceho si oso-
bitnu starostlivost o dieta je potrebné, aby bolo nad’alej v osobnej starostlivosti rodica.
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novuje podmienky poskytovania rodicovského prispevku. Pre zamestna-
vatel'a na ucely tejto ddlezitej osobnej prekazky v praci zamestnanca/
zamestnankyne nie je relevantné, ¢i rodi¢ v postaveni jeho zamestnanca
pobera rodicovsky prispevok. Zamestnavatel ma podla §231 ods.1
pism. ¢) ai) v spojitosti s § 232 ods. 2 pism. g) zakona o socialnom pois-
teni povinnost oznamovat prislusnej pobocke Socidlnej poistovne zacia-
tok a skoncenie Cerpania materskej dovolenky alebo rodi¢ovskej dovo-
lenky zamestnancom v 8-dilovej lehote pocitanej od uvedenych skutoc-
nosti zaciatku a konca materskej dovolenky alebo rodi¢ovskej dovolenky,
pricom tieto skutoc¢nosti ma povinnost zaznamenavat v evidencii za-
mestnavatel'a na ucely socidlneho poistenia a starobného déchodkového
sporenia.

V komparacii s ¢eskou pravnou upravou uvadzame v suvislosti aj
s poskytovanim rodi¢ovského prispevku zaujimavd skuto¢nost, Ze za-
mestnavatel nie je povinny ospravedlnit nepritomnost zamestnanca (ale
aj zamestnankyne) v praci po dovrseni troch rokov veku dietata z dovo-
du starostlivosti o toto dieta, i ked’ zamestnanec méze poberat rodicov-
sky prispevok az do Styroch rokov veku dietata. Zamestnanec ma moz-
nost poziadat zamestnavatela o poskytnutie neplateného vol'na, pricom
zamestnavatel nemusi tejto Ziadosti vyhoviet a mdze trvat na nastupe do
prace.12

2.2 Periazné prispevky na podporu rodicovskej starostlivosti o dieta

V nasledujuicej ¢asti prispevku sa zameriame na charakteristiku prispev-
kov pre muza (otca) starajuceho sa o dieta, konkrétne materského, ktoré
si méze uplatiiovat z dovodu starostlivosti o novorodenca v ramci rodi-
Covskej dovolenky, a potom rodicovského prispevku v ramci rodicovskej
dovolenky ¢erpanej za t¢elom prehibenia starostlivosti o dieta. Systém
Statnej socialnej podpory zoskupuje aj d'alSie penazné prispevky posky-
tované rodicovi, ale zaoberdme sa len uvedenymi dvoma, vzhl'adom na
skutocnost, Ze i pripravend novela spomenutd v uvode prispevku cias-
to¢ne modifikuje tieto prispevky.

Rodicovska dovolenka Cerpana otcom kratko po porode je kryta po-
skytovanim materského ako nemocenskej davky, respektive davky zo
systému nemocenského poistenia, priCom otec je tu oznaceny v ramci
generalneho pojmu tzv. iného poistenca s nairokom na materské, pricom

12 Blizgie pozri HORKA, P. et al. Pracovni prdvo. 2. uprav. vyd. Plzefi: Vydavatelstvi a naklada-
telstvi Ales Cenék, 2015, s. 296. ISBN 978-80-7380-540-1.
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dodavame, Ze v ramci tohto pojmu je kategéria manZela matky dietata
amanzelky otca dietata. Iny poistenec ma narok na materské, ak splni
tzv. ¢akaciu podmienku a podmienku starostlivosti o dieta. Splnenie ca-
kacej podmienky predstavuje podla § 49 zakona o socidlnom poisteni
preukazanie existencie nemocenského poistenia v rozsahu najmenej 270
dni v poslednych dvoch rokoch pred ditiom, od ktorého sa zZiada priznanie
materského (zapocita sa tiez pripadné obdobie prerusenia povinného po-
istenia z dévodu ¢erpania (predchadzajicej) rodi¢ovskej dovolenky alebo
poberania rodi¢ovského prispevku a rovnocenne sa zapocita aj obdobie
ziskané z titulu dobrovol'ného nemocenského poistenia alebo povinného
nemocenského poistenia samostatne zarobkovo ¢innej osoby). Dodava-
me, Ze uvedena podmienka nemusi byt splnena ziskanim nepretrzitého
poistného vztahu na nemocenskom poisteni.13

Dovodom pre priznanie materského inému poistencovi, ktory pre-
vezme dieta do svojej starostlivosti, je:

4+ smrt matky; takym poistencom moZe byt otec dietata alebo manzel-
ka otca diet’at’a;

4+ matka sa nemdZe z dévodu nepriaznivého zdravotného stavu, ktory
podl'a lekarskeho posudku trvd minimdlne mesiac, starat o dieta
a sucasne nepobera materské alebo rodi¢ovsky prispevok. Uvedené
ale neplati vo vztahu k otcovi dietata (naopak, plati to vo vztahu
k manzelovi matky dietata) v situacii, ak by dieta bolo sidom zvere-
né do starostlivosti matky;

4+ matka po dohode s otcom dietata (najskor po 6 tyZdrioch po poro-
de), ak matka nepobera materské alebo rodi¢ovsky prispevok;

4 rozhodnutie sidu, ktorym bolo dieta zverené inému poistencovi.

Podporné obdobie je pre iného poistenca, ktory prevezme dieta do
starostlivosti, 28 tyzdnov od vzniku naroku na materské (respektive 31
tyzdnov pre osamelého poistenca a 37 tyzdnov pre poistenca, ktory pre-
vzal dve alebo viac detif do starostlivosti), najdlhsie do dovf$enia 3 rokov
veku dietata.

Ak st uvedené poziadavky naroku na materské inym poistencom
splnené, tak tento poistenec pobera materské vo vyssie uvedenom rozsa-
hu bez zapocitania uz predchadzajiceho podporného obdobia, ktoré cer-
pala poistenkyna.

13 Obdobne k splneniu ¢akacej podmienky na vznik naroku na materské pozri bliz§ie MAT-
LAK, J. et al. Prdvo socidlneho zabezpedenia. 2. rozsir. vyd. Plzei: Vydavatelstvi a naklada-
telstvi Ale$ Cenék, 2012, s. 117. ISBN 978-80-7380-403-9.
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Suma materského od 1. maja 2017 predstavuje 75 % denného vyme-
riavacieho zakladu alebo pravdepodobného denného vymeriavacieho za-
kladu. Denny vymeriavaci zaklad predstavuje podiel si¢tu vymeriavacich
zakladov, z ktorych poistenec zaplatil poistné na nemocenské poistenie
v rozhodujicom obdobi a poc¢tu dni rozhodujiceho obdobia (nezapocita-
vaju sa dni prerusenia povinného poistenia a vylicenia plnenia odvodo-
vej povinnosti). Minimalna vySka denného vymeriavacieho zdkladu nie je
legalne vyjadrena z poistnej kategérie zamestnanca, kedZe je zavisla od
dosahovaného prijmu zamestnanca, a maximdalna vySka denného vyme-
riavacieho zakladu je v désledku potlacenia principu ekvivalencie limito-
vana dvojnasobkom sumy priemernej mesacnej mzdy v hospodarstve
Slovenskej republiky platnej v kalendarnom roku, ktory dva roky pred-
chadza roku, v ktorom vznikla socialna udalost, ktorou je v tomto pripa-
de prevzatie dietata do starostlivosti otcom, respektive den, od ktorého
sa ziada priznat narok na materské, t.j. neodvodzuje sa z maximalneho
vymeriavacieho zdkladu na platenie poistného, ktory predstavuje az 7-
nasobok priemernej mesacnej mzdy v hospodarstve Slovenskej republiky
platnej v kalendarnom roku, ktory dva roky predchadza aktualnemu ro-
ku. Rozhodujice obdobie na urcenie denného vymeriavacieho zakladu
(tj- obdobie, z ktorého sa zohl'adnia vymeriavacie zaklady na platenie po-
istného) je predchadzajuci kalendarny rok, ak nemocenské poistenie tr-
valo k 1.janudru predchadzajiceho kalendarneho roka, a to nepretrzite
az ku diiu vzniku vyssie uvedenej socialnej udalosti. Dalsie situacie urco-
vania denného vymeriavacieho zakladu reagujui na skutocnost, Ze nemo-
censké poistenie netrvalo cely predchadzajici rok alebo neexistovalo
v predchadzajicom roku. V takych pripadoch je rozhodujiicim obdobim
na urcenie denného vymeriavacieho zakladu obdobie od vzniku nemo-
cenského poistenia do konca kalenddrneho mesiaca predchadzajiceho
mesiacu, v ktorom vznikla socidlna udalost, a to v situaciach:

+ ak nemocenské poistenie zamestnanca, za ktoré mal povinnost platit
poistné (na nemocenské poistenie), vzniklo pocas predchadzajticeho
kalendarneho roka a sti¢casne trvalo minimalne 90 dni; alebo

+ ak nemocenské poistenie zamestnanca, za ktoré mal povinnost’ platit
poistné, vzniklo pocas kalendarneho roka, v ktorom nastala dana so-
cidlna udalost’ a sticasne trvalo minimalne 90 dni.

Ak obdobie nemocenského poistenia zamestnanca, za ktoré zamest-
nancovi vznikla povinnost platit poistné, netrvalo v predchadzajiicom
roku minimalne 90 kalendarnych dni, tak rozhodujicim obdobim na zis-
tenie denného vymeriavacieho zakladu je tento predchadzajuici kalen-

110 STUDIE



SOCIETAS ET IURISPRUDENTIA Y I
2022, Volume X, Issue 3, Pages 96-124 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

darny rok. To plati iba za podmienky, ak obdobie nemocenského poiste-
nia v predchadzajicom kalendarnom roku ziskal zamestnanec u iného
zamestnavatel'a neZ u toho, u ktorého vznikla socidlna udalost. Ak vsak
zamestnanec v predchadzajucom kalendarnom roku neziskal obdobie
nemocenského poistenia v uvedenom rozsahu, tak na vymeru materské-
ho sa aplikuje pravdepodobny denny vymeriavaci zaklad, ktory sa uplat-
nf aj v pripadoch, ak zamestnanec nemal v rozhodujicom obdobi na ur-
Cenie denného vymeriavacieho zdkladu Ziadny vymeriavaci zaklad na
platenie poistného (t.j. Ziadny zdanitel'ny prijem). Pravdepodobny denny
vymeriavaci zaklad sa ur¢i ako 1/30 vymeriavacieho zakladu na platenie
poistného, z ktorého by sa platilo poistné v kalendarnom mesiaci, v kto-
rom vznikla socialna udalost (t.j. nastup na materskt dovolenku), pricom
jeho vyska nesmie presiahnut sumu stanovenu ako 1/30 minimalneho
vymeriavacieho zdkladu na platenie poistného (pre ilustrdciu, v roku
2022 je to suma 18,88 EUR na derni urcend ako 566,5 EUR/30).

Narok na materské sa uplatiiuje na pobocke Socidlnej poistovne, a to
na tla¢ive uréenom Socialnou poistoviiou (,Ziadost o materské“). Miest-
ne prislusnou je pobocka Socialnej poistovne, v ktorej izemnej posob-
nosti sa nachadza bud udtvar zamestnavatela, ktory vedie evidenciu
miezd, alebo sidlo zamestnavatel'a, pripadne jeho organizacnej zlozky (ak
je sidlo mimo Gzemia Slovenskej republiky), ak evidenciu miezd vedie ina
pravnicka osoba alebo fyzicka osoba alebo ak utvar evidencie miezd je
mimo Uzemia Slovenskej republiky. Ak si chce iny poistenec uplatnit’ na-
rok na materské z viacerych nemocenskych poisteni (napriklad aj z via-
cerych zamestnani), tak musi mat vystavenu Ziadost o materské z kaz-
dého poistenia (respektive zamestnania).

PrisluSna pobocka Socidlnej poistovne rozhodne o naroku na mater-
ské do 60 dni od zacatia konania, t.j. od dorucenia Ziadosti o materské
miestne prislusnej pobocke Socialnej poistovne, a v mimoriadne zlozi-
tych pripadoch do 120 dni od zacatia konania, t.,j. podl'a § 201 ods. 2 za-
kona o socidlnom poisteni poboc¢ka Socialnej poistovne moze predizit
lehotu o d'alSich 60 dni, pricom je o tejto skuto¢nosti povinna upovedo-
mit’ ucastnika konania. Materské sa vyplaca mesacne pozadu v lehotach
urcenych Socidlnou poistoviou, spravidla 20. dia kalendarneho mesiaca
nasledujiceho po kalendarnom mesiaci, za ktory vznikol narok na vypla-
tu materského.

Rodi¢ovskd dovolenku &erpant (otcom) za tiéelom prehibenia sta-
rostlivosti o dieta kryje poskytovanie rodicovského prispevku za podmie-

STUDIES 111



«Q I SOCIETAS ET IURISPRUDENTIA
D | 2022, ro¢nik X,, ¢éislo 3, s. 96-124
CIETAS

SO AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

nok upravenych zdkonom ¢. 571/2009 Z.z. o rodi¢ovskom prispevku (d'a-
lej len ,,zakon o rodicovskom prispevku“). Opravnenou osobou na uplat-
nenie naroku na rodi¢ovsky prispevok je okrem biologickych rodi¢ov
i osoba, ktorej je dieta zverené (na zaklade sudneho rozhodnutia) do
jednej z foriem nahradnej starostlivosti s vynimkou tstavnej starostlivos-
ti a opatrovnictva, a aj manzel rodica dietata, ak Zije s rodicom dietata
v domdcnosti.

Podmienky na priznanie rodi¢ovského prispevku su:

+ riadna starostlivost opravnenej osoby aspoii o jedno dieta (do troch
rokov veku dietata alebo do Siestich rokov veku dietata s dlhodobo
nepriaznivym zdravotnym stavom alebo najviac do Siestich rokov
veku dietata asucasne najviac tri roky od pravoplatnosti prvého
rozhodnutia o zvereni dietata do starostlivosti totoZnej opravnenej
osobe), pricom ak sa o dieta stard viac opravnenych osdb, narok na
prispevok ma iba jedna osoba podl'a dohody (dodavame, Ze dohoda
sa aplikuje aj v pripade sidneho zverenia dietata do striedavej sta-
rostlivosti oboch rodicov); a

+ trvaly pobyt alebo prechodny pobyt opravnenej osoby na tizemi Slo-
venskej republiky vratane trvalého pobytu alebo prechodného poby-
tu dietata na uzemi Slovenskej republiky. U oséb definovanych na-
riadenim Eurépskeho parlamentu a Rady 883/2004 z 29. aprila 2004
o koordinacii systémov socialneho zabezpecenia je to aj bydlisko
v inom ¢lenskom State Eur6pskej tinie.

Riadnou starostlivostou o dieta je bud’ osobna starostlivost posky-
tovana dietatu v zadujme jeho fyzického a dusevného vyvinu, ktorou sa
zabezpecuje najma jeho primerand vyziva, hygiena a dodrziavanie pre-
ventivnych prehliadok upravenych v zakone ¢.577/2004 Z.z. o rozsahu
zdravotnej starostlivosti uhradzanej na zaklade verejného zdravotného
poistenia a o thradach za sluzby suvisiace s poskytovanim zdravotnej
starostlivosti, alebo starostlivost zabezpecena inou plnoletou fyzickou
osobou alebo pravnickou osobou.

V suvislosti so zabezpecovanim riadnej starostlivosti opravnenou
osobou dodavame, ze urad prace, socialnych veci a rodiny moéze podla
§ 11 ods. 1 zakona o rodicovskom prispevku navstivit opravnenu osobu
v mieste jej pobytu za icelom kontroly trvania podmienok naroku na ro-
dicovsky prispevok.

Ndrok na rodicovsky prispevok nevznikd oprdvnenej osobe, ak:
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4 opravnena osoba a dieta sa zdrziavaji mimo tizemia ¢lenskych $ta-
tov Eurdpskej unie alebo zmluvnych Statov Eurépskeho hospodar-
skeho priestoru a Svaj¢iarska a sti¢asne opravnena osoba nie je zdra-
votne poistena v Slovenskej republike;

4 je maloletym rodi¢om, ktory nema priznané rodi¢ovské prava a po-
vinnosti;

4 je rodicom dalSieho dietata, ktoré je zverené do osobnej starostli-
vosti druhého rodica, ndhradnej osobnej starostlivosti (najmd pri-
buzného, ak tomu nebrdnia zdkonom ustanovené predpoklady), pes-
tunskej starostlivosti, starostlivosti fyzickej osoby urcenej sidnym
nariadenim neodkladného opatrenia, starostlivosti budticich osvoji-
tel'ov, a napokon v osobnej starostlivosti porucnika, pricom na tuto
starostlivost o toto dieta je uz poskytovany rodicovsky prispevok.

Ndrok na rodic¢ovsky prispevok nevznikd ani jednej z oprdvnenych
0séb v pripade, ak:

4 aspon jedna z opravnenych osdb ma narok na materské (alebo aj na
obdobnu davku z ¢lenského Statu Eurépskej tinie), ktorej (mesacna)
suma je vyssSia ako suma rodi¢ovského prispevku. K tomuto dévodu
odopierajicemu kazdému zrodicov poberanie rodi¢ovského pri-
spevku len preto, Ze jeden z nich by mal narok na materské v savis-
losti s pérodom dalSieho dietata, vyjadrujeme zretel'ny nesuhlas,
ktory argumentujeme v d’alSej ¢asti nasho prispevku;

4 $tat mimo ¢lenskych $tatov Eurdpskej unie alebo Eurépskeho hospo-
darskeho priestoru a Svajéiarska poskytuje opravnenej osobe rodi-
Covsky prispevok alebo materské, pripadne obdobnu davku.

Vyska rodi¢ovského prispevku je 280 EUR mesacne, a ak sa rodicovi
pred vznikom naroku na rodi¢ovsky prispevok vyplacalo materské, tak je
to suma 383,80 EUR mesacne, a napokon sa tato suma zvysSuje o 25 % na
kazdé d’alSie dieta narodené pri tom istom porode, za podmienky zabez-
pecenia starostlivosti o deti opravnenou osobou.

VysSka rodicovského prispevku sa poskytuje v polovi¢nej sume, ak
opravnend osoba nedba najmenej tri po sebe nasledujliice kalendarne
mesiace o riadne plnenie povinnej $kolskej dochadzky d'alSieho dietata
v jej starostlivosti (v zniZenej sume sa rodicovsky prispevok poskytuje naj-
menej pocas troch kalenddrnych mesiacov od prvého diia kalenddrneho
mesiaca nasledujiiceho po mesiaci, v ktorom uvedenti skuto¢nost’ ozndmila
skola prislusnému tradu prdce, socidlnych veci a rodiny). Riadnym plne-
nim povinnej $kolskej dochddzky dietatom sa podla § 5 ods. 12 zakona
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€.596/2003 Z.z. o Statnej sprave v Skolstve a Skolskej samosprave rozu-
mie, ak zakonny zastupca dietata prihlasi dieta na povinnua skolskd do-
chadzku alebo ak dieta neospravedlnene nevynecha viac ako 15 vyuco-
vacich hodin v mesiaci. Za toto obdobie je vyliicené doplatenie rodicov-
ského prispevku.

0 priznani rodi¢ovského prispevku rozhoduje a vyplaca ho urad pra-
ce, socidlnych veci arodiny prislusny podl'a miesta pobytu opravnenej
osoby, ktora si narok na jeho vyplatu uplatiiuje na predpisanom tlacive.
Uplatiiuje sa Sestmesacna premlcacia lehota na jednotlivé mesac¢né sumy
rodicovského prispevku, pocitana od posledného diia v mesiaci, za ktory
prispevok patril.

Rodicovsky prispevok sa vyplaca za cely kalendarny mesiac, aj ked’
podmienky na jeho vyplatu boli splnené len za Cast mesiaca. Ak sa
opravnenej osobe v stibehu vypldca za cely kalenddrny mesiac materské
alebo obdobnd ddvka v sume nizSej ako je suma rodicovského prispevku,
tak rodicovsky prispevok pocas tohto obdobia sa poskytuje v sume urce-
nej ako rozdiel medzi sumou rodicovského prispevku a sumou mater-
ského alebo obdobnej davky. Rodi¢ovsky prispevok sa vyplaca mesacne
pozadu, a to najneskér do konca kalendarneho mesiaca nasledujiceho po
mesiaci, v ktorom opravnend osoba splnila podmienky naroku na rodi-
Covsky prispevok. Rodic¢ovsky prispevok sa nevyplaca do statu, ktory nie
je Clenskym Statom Eurépskej tnie.

Suma rodi¢ovského prispevku podlieha pravidelnému zvySovaniu
k 1.januaru kalendarneho roka (ako sucin koeficientu, o ktory sa zvysili
sumy Zivotného minima k 1. jillu kalenddrneho roka).

K zastaveniu vyplaty rodic¢ovského prispevku prislusny trad prace, so-
cialnych veci a rodiny pristupi:

+ ak existuje dévod na preSetrenie zakonnosti jeho poskytovania (nd-
rok na prispevok, podmienky na jeho vyplatu vrdtane sprdvnosti jeho
sumy);

+ ak je prislu$nou na poskytovanie rodi¢ovského prispevku institucia
iného ¢lenského statu Europskej tnie;

+ na zadklade sidneho rozhodnutia o zastaveni vyplaty rodi¢ovského
prispevku v désledku nepodrobenia sa opravnenej osoby vykonu
rozhodnutia o vychove maloletych deti, a to od prvého dnia mesiaca
nasledujiceho po mesiaci dorucenia tohto sidneho rozhodnutia.

114 STUDIE



SOCIETAS ET IURISPRUDENTIA Y I
2022, Volume X, Issue 3, Pages 96-124 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Okrem inych situdcii, k doplateniu rodi¢ovského prispevku sa pri-
stupuje aj za obdobie, po ktoré bola vyplata rodicovského prispevku za-
stavena na zdklade sidneho rozhodnutia o zastaveni vyplaty rodicovské-
ho prispevku, ak podmienky naroku na rodi¢ovsky prispevok a jeho vy-
platu boli splnené. Ak sa vyplata rodicovského prispevku zastavena v do-
sledku uvedeného sudneho rozhodnutia neobnovi do zaniku naroku na
rodi¢ovsky prispevok (dovifSenim veku dietata alebo smrtou dietata,
respektive opravnenej osoby), tak sa rodicovsky prispevok za toto obdo-
bie zastavenej vyplaty nedoplati.

Urad prace, socialnych veci a rodiny je podl'a § 7 ods. 4 zdkona o ro-
dicovskom prispevku opravneny odnat vyplatu rodicovského prispevku
od najbliZzSieho kalendarneho mesiaca, za ktory eSte nebol vyplateny,
v zdkonom vymedzenych situiciach (napriklad, ak sa rodicovsky prispe-
vok vypldcal neprdvom, ak rodicovsky prispevok poskytuje prislusnd insti-
tucia ¢lenského Stdtu Eurdpskej tinie v rovnakej sume alebo vo vysSej sume
v porovnani so slovenskou prdvnou tipravou, na Ziadost' oprdvnenej osoby).

Dodavame, Ze Urad prace, socialnych veci a rodiny ma v zdkonom de-
finovanych situaciach pravomoc rozhodovat' aj o urceni osobitného pri-
jemcu rodi¢ovského prispevku, ktorym je bud’ obec, v ktorej ma oprav-
nena osoba pobyt, alebo in4 osoba.

Ak opravnena osoba svojim konanim sposobila, vedela alebo musela
z okolnosti predpokladat’ (t.j. vyzaduje sa preukazanie zavinenia vo for-
me vedomej nedbanlivosti), Ze sa rodiCovsky prispevok vyplatil nepra-
vom alebo vo vysSej sume ako patril, je povinna vratit rodi¢ovsky prispe-
vok alebo jeho ¢ast’ za obdobie, za ktoré bol vyplateny nepravom alebo vo
vysSej sume ako patril. Pravo na vratenie takto neopravnene vyplateného
rodi¢ovského prispevku zanika uplynutim 1-ro¢nej prekluzivnej lehoty
plyntcej odo dna, ked urad prace, socialnych veci a rodiny tuto skutoc-
nost’ zistil, a vramci 3-ro¢nej prekluzivnej lehoty plyntcej odo dna po-
slednej neopravnenej vyplaty rodicovského prispevku.

2.2.1 Kritika nepriznania rodicovského prispevku z dévodu poberania
materského na iné dieta

Kriticky hodnotime vylicenie priznania (respektive jeho odnatie) rodi-
covského prispevku podla § 3 ods. 8 zdkona o rodi¢ovskom prispevku
v situacii, ak ma ktordkolvek zopravnenych oséb narok na materské
(pripadne priznané aj podl'a pravneho poriadku iného (ne)clenského $ta-
tu Eurdpskej tnie), ktorého suma je vyssia ako suma rodicovského pri-
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spevku, a to bez ohl'adu na skuto¢nost, ¢i je toto materské priznané z do-
vodu starostlivosti o to dieta, na ktorého zabezpecenie riadnej starostli-
vosti sa ziada aj rodicovsky prispevok, alebo ide o iné (spravidla d’alsie
narodené) dieta v rodine. Obdobné vylucenie v rovnakom pripade, ktoré
nezohl'adnuje Specifikum o aké dieta ide aje obsiahnuté v § 49 ods.3
pism. c¢) a d) zadkona o socidlnom poisteni, nastava pri priznavani mater-
ského tzv. inému poistencovi, konkrétne otcovi dietata alebo manZelovi
matky dietata, kde je vyluCovacou podmienkou skuto¢nost, Ze matka ne-
pobera rodi¢ovsky prispevok. Dévodime so zdmerom zmeny vykladu
predmetného zakonného ustanovenia tak, aby sa (preukazovana) sku-
tocnost, ¢i z okruhu (potencidlnych) opravnenych oséb na priznanie na-
roku na rodicovsky prispevok ma ktorakol'vek z tychto os6b narok na
materské, viazala len k dietat'u, na ktorého sa rodicovsky prispevok zZiada
v konani o priznani rodi¢ovského prispevku. Argumentujeme ¢lankom 41
Ustavy Slovenskej republiky, ktory zarucuje starostlivost’ o deti a pravo
rodi¢ov na ich vychovu. Taktiez zakotvuje pravo rodi¢ov starajucich sa
o deti na pomoc (zo strany) Statu, a to pomoc $tatu vo vecnej, institucio-
nalnej, ako ifinancnej forme. Nepriznanie rodicovského prispevku na
dieta jednému z rodicov len s ohl'adom na okolnost, Ze druhy z rodicov
ma priznané materské v suvislosti s tehotenstvom a pérodom d'alSieho
dietata (vrodine), sa vytvorila zdsadna prekazka naplhania materialnej
podstaty tohto tstavne vyjadreného socidlneho prava. Interpretacia vys-
Sie uvedeného ustanovenia zakona o rodicovskom prispevku narusa aj
hodnotovii poziadavku primarneho prava Eurdpskej Unie vyjadrenu
v ¢lanku 33 Charty zakladnych prav Eurdpskej tinie ako pravo kazdého
rodiCa ,na platend materskd dovolenku alebo rodi¢ovsku dovolenku po
narodeni alebo adoptovani dietata“. Toto pravo rodic¢a zretelne ajasne
vyjadruje poZiadavku platenej materskej/rodicovskej dovolenky pre
kazdého z rodic¢ov. V rdmci sekundarneho prava Eurdpskej tnie je kl'ico-
va snaha o vacsie vyuzivanie rodiCovskej dovolenky zo strany otcov a po-
ziadavka platenej rodicovskej dovolenky obsiahnutd v bodoch ¢.20
a¢. 26 preambuly a nasledne v ¢lanku 8 ods. 1 a 3 smernice 2019/1158
nasledovne: ,Pokial’ ide o rodi¢ovski dovolenku, [...], takuto platbu alebo
prispevok urci ¢lensky stdt alebo socidlni partneri, a stanovi sa tak, aby sa
ul'ahcilo Cerpanie rodicovskej dovolenky oboma rodic¢mi.”

Podporne d’alej uvadzame, Ze aj v oblasti pracovnopravnych vztahov
ma pracujuci rodi¢ ni¢im nepodmienené pravo na Cerpanie rodicovskej
dovolenky (na téely prehibenia starostlivosti o dieta), bez ohl'adu na to,
¢i druhy rodi¢ ¢erpd materski dovolenku alebo rodi¢ovsku dovolenku.
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Teda zdkonodarca Ziadnym sp6sobom nepodmieiiuje pravo na poskytnu-
tie rodi¢ovskej dovolenky skiimanim okolnosti, ¢i druhy rodi¢ (ndhodou)
necerpa v zamestnani matersku dovolenku alebo rodi¢ovski dovolenku,
a dokonca ani neskiima, ¢i ide o jedno a to isté dieta v rodine alebo o d’al-
Sie dieta v rodine.

Dal$im opatrenim z oblasti poistnych systémov zameranym na pod-
poru rodicovskej starostlivosti, a to oboch rodicov starajucich sa kazdy
o iné diet’a, je suplovanie odvodovej povinnosti Statom. Ustanovenie § 11
ods. 7 pism. j) zakona €. 580/2004 Z.z. o zdravotnom poisteni a 0 zmene
a doplneni zakona ¢.95/2002 Z.z. o poistovnictve a o zmene a doplneni
niektorych zakonov zarad'uje rodicov poskytujicich starostlivost (osob-
ne, celodenne a riadne) inému dietatu do skupiny poistencov $tatu a pla-
tf za nich poistné na zdravotné poistenie. V rovnakej situdcii je $tat plati-
tel'om poistného i do systému dochodkového poistenia podla § 15 ods. 1
pism. c) a§ 128 ods. 2 zdkona o socidlnom poisteni (a to v pripade riad-
nej starostlivosti o dieta do Sest rokov, ako aj o dieta s dlhodobo ne-
priaznivym zdravotnym stavom).

3 Legislativne zmeny navrhnuté v ramci implementacie smernice
2019/1158

Hned' na tivod konStatujeme, Ze navrhnuté legislativne zmeny vyvolané
implementaciou smernice 2019/1158 neprinasaju Ziadnu zasadnu kvali-
tativnu zmenu oproti doterajsej pravnej dprave. Navrhuje sa vytvorit in-
Stitut otcovskej dovolenky a priznat mu rovnaku droven pracovnoprav-
nej ochrany, akil ma doterajs$ia materska dovolenka Zeny, ale kvalitativny
posun v problematike podpory otcov v starostlivosti o novorodenca (ale
aj o matku) kratko po porode zasadne znizuje len ,premenovanie“ dote-
rajSej rodicovskej dovolenky otca prave na otcovsku dovolenku, ato
i vrovnakom rozsahu cerpania (teda v rozsahu, ktory sme vyssie v texte
Specifikovali v zavislosti od troch predvidanych situacif). Rovnako sa
nemenia ani pravidla o oznamovani{ a nastupe na rodi¢ovski dovolenku
transformovanu na otcovskd dovolenku. Iba pre pripad skoncenia pra-
covného pomeru v skisobnej dobe sa navrhuje priznat vyssiu uroven
ochrany otcovskej dovolenke v porovnani so sii¢asnou pracovnopravnou
upravou rodicovskej dovolenky muza, t.j. ako sme spomenuli vyssie, na
uroven ochrany materskej dovolenky Zeny. V ramci tychto zmien sa este
navrhuje zosuladit pomenovanie niektorych pravnych skutocnosti v su-
lade s aktudlnym pravnym stavom (napriklad upustenie od pojmov doj-
Censky ustav alieCebny udstav a pouzivanie aktudlnej terminoldgie vo
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vztahu krodinnopravnemu instititu ndhradnej starostlivosti a v iom
obsiahnutym opatreniam).

Obdobnd kvalitativna situdcia je tieZ v ndvrhu legislativnych zmien
implementujicich poziadavku smernice 2019/1158 o platbe (respektive
prispevku) pocas Cerpania otcovskej dovolenky v rozsahu 10 pracovnych
dni. Platbou pocas cerpania otcovskej dovolenky bude materské (ako
nemocenska davka) poskytované za rovnakych podmienok, a aj pri rov-
nakom spdsobe urcenia jeho sumy, ako sme ich uviedli vyssie pri posky-
tovani materského tzv. inému poistencovi. Formalne sa navrhuje posky-
tovat’ toto ,prvé“ materské v obdobi Siestich tyzdinov odo dna pdrodu
avrozsahu troch tyzdnov; de facto sa tak navrhuje rozdelit poberanie
sucasného materského na dve Casti (doterajsSie podporné obdobie v za-
kladnej situacii 28 tyzdnov rozdelit na 3 tyZdne a 25 tyzdiiov). Ak by otec
splnil podmienky na priznanie tohto prvého materského, tak v pripade
jeho Ziadosti o nasledujice materské by sa podmienky na jeho priznanie
povaZzovali za splnené a neskimali by sa. K takymto formalnym zmenam
gestor predmetného legislativneho navrhu v dévodovej sprave uvadza, Ze
,0bdobie poberania materského inym poistencom (otcom) je v podmien-
kach Slovenskej republiky v porovnani sinymi krajinami Eurdpskej tinie
nastavené nadStandardne, [...], sa navrhuje v silade s tucelom cldnku 20
bodu 7 smernice Eurdpskej tinie 2019/1158, aby sa obdobie vyplaty mater-
ského poskytovaného otcovi po narodeni dietata zapocitavalo do tthrnného
obdobia ndrokov na materské pri tom istom dietati, [...].“ Co ale gestor le-
gislativneho navrhu nenavrhuje upravit, a to je uz niekol’koro¢nym prob-
lémom, je kvalitativne vyjadrenie poziadavky starostlivosti o novoroden-
ca/dieta, tak zo strany matky, ako aj zo strany iného poistenca. Uvedeny
nerieSeny problém sa vypuklo prejavuje v aplika¢nej praxi skimanim So-
cidlnej poistovne (ako platitel'a materského) poklesu zarobkovej ¢innos-
ti, a nasledne tiez prijmovej urovne otca uplatiiujiceho si narok na ma-
terské. A preto i vo vztahu k navrhovanému rozdeleniu poskytovania ma-
terského otcovi pocas tzv. otcovskej dovolenky a potom aj pripadne rodi-
Covskej dovolenky kladieme opravnenu otazku, ¢i nemdze otec, ktory
bude cerpat otcovsku dovolenku, vykonavat akukolvek zarobkovu ¢in-
nost alebo aky je akceptovatelny pokles jeho zarobkovej ¢innosti na tce-
ly priznania mu materského? Na dévaZok poznamendvame, Ze napriklad
Ceska pravna uprava vytvorila osobitni nemocensku davku uz v roku
2018 - otcovské poskytované v rozsahu jedného tyzdnal* (v sucasnosti

14 Bliz$ie pozri GREGOROVA, Z., M. GALVAS, ]. KOMENDOVA, ]. STRANSKY a J. CERNA. Prdvo
socidIniho zabezpeceni Ceské republiky a Evropské unie. 1. vyd. Brno: Masarykova univer-
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v rozsahu dvoch tyZdriov), i ked’ davkovymi parametrami vychadza z rov-
nakého zdkladu materského, ako tomu bude aj v slovenskych podmien-
kach.

Napokon, jedna navrhovana zmena sa vztahuje na zakon o rodicov-
skom prispevku, a to aj vo vztahu Kk situacii, ku ktorej sme zaujali vyssie
kriticky postoj - k sibeZnému poberaniu rodi¢ovského prispevku a ma-
terského. Aby nevznikla prekazka v zaujme Cerpat’ otcovsku dovolenku
otcom v rodine, v ktorej sa uz staraji rodicia o dieta do troch rokov veku
(pripadne do Siestich rokov veku s dlhodobo nepriaznivym zdravotnym
stavom), tak sa navrhuje sibezné poskytovanie rodicovského prispevku
a materského poskytovaného otcovi dietata pocas otcovskej dovolenky.

Zaver

Vo findlnej casti prispevku vyslovujeme nazor, Ze napriek dosiahnutej
vysokej urovni (pracovnej a socialnopoistovacej) ochrany rodica otca
pocas rodicovskej dovolenky kratko po porode dietata a rodicovskej do-
volenky ¢erpanej na ucely prehibenia starostlivosti o dieta v porovnani
s medzinarodnopravnymi zavazkami a v aktudlnom obdobf i s ohl'adom
na transpoziciu smernice 2019/1158, ktorti hodnoti gestor legislativneho
procesu z kvalitativnej stranky ako uz dosiahnuti stcasnou pravnou
upravou, stale je v predmetnej oblasti priestor pre zlepSovanie postave-
nia pracujuceho rodi¢a (vratane matky) pri prehlbovani starostlivosti
o dieta rodicom, ¢o moZe pozitivne ovplyvnit i natalitu obyvatel'stva Slo-
venskej republiky, nielen skladbu (zostavu) pracovne;j sily zamestnavate-
I'a determinovanu vypadkami zamestnancov s rodi¢ovskymi povinnos-
tami.

Dokonca su publikované zistenia, ktoré svedcia o skutoc¢nosti, Ze nie-
len matky, ale aj otcovia pocitujui vyhody v oblasti duSevného zdravia pri
Cerpani rodicovskej (otcovskej) dovolenky v dlh§om rozsahu. Ateda aj
otcovska dovolenka by (tymto sekunddrnym tcelom) mohla potencidlne
zlepsit vysledky dusevného zdravia zniZenim stresu a tizkosti spojenej
s konfliktom medzi pracou a rodinou.15

zita v Brné, Pravnicka fakulta, 2018, s. 148-149. Ucebnice Pravnické fakulty MU, sv. ¢. 538.
ISBN 978-80-210-8842-9.

15 BlizSie pozri PHILPOTT, L. F.,, ]. GOODWIN a M. M. SAAB. Paternal Leave and Fathers’ Men-
tal Health: A Rapid Literature Review. International Journal of Men’s Social and Communi-
ty Health [online]. 2022, vol. 5, no. SP1, s. 29-49 [cit. 2022-08-26]. ISSN 2561-9179. Do-
stupné na: https://doi.org/10.22374 /ijmsch.v5isp1.72.
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Vramci navrhov de lege ferenda odporicame zakotvit lehotu na
oznamenie nastupu na rodi¢ovsku dovolenku zamestnavatel'ovi, v pripa-
de Cerpania rodicovskej dovolenky po ¢astiach stanovit tieZ minimdalny
Casovy usek Cerpanej rodicovskej dovolenky, anapokon, vintenciach
¢lanku 5 smernice 2019/1158, zvazit zavedenie prenositel'nosti ¢asti ro-
dicovskej dovolenky na druhého rodica, ktory moéze mat napriklad zau-
jem sa plne venovat starostlivosti o dieta/deti len vich ranom obdobi
vyvoja.

Zosulad'ovaniu rodinného a pracovného Zivota rodica poskytujticeho
starostlivost’ dietatu/detom majui napomahat iopatrenia obsiahnuté
v pravnej uprave socialnopoistovacieho systému. Jednoznacne ale ma
byt usilie Statu jasne zamerané na stabilizovanie socioekonomického
postavenia rodi¢a poskytujiceho a zabezpecujiceho starostlivost dieta-
tu, bez ohl'adu na skutoc¢nost, ¢i si dokdZe ekonomickou ¢innostou za-
bezpecit svoje socioekonomické postavenie, ktoré je v dosledku poskyto-
vanej rodiCovskej starostlivosti ovel'a viac ohrozené, respektive oslabené.
Zakladom pre zavedenie akéhokol'vek opatrenia smerujtceho k podpore
uvedeného eurépskeho pristupu je vhodné systematické a kvalitativne
vyjadrenie rodi¢ovskej starostlivosti o dieta.

Stat zaistuje pomoc rodi¢om pri poskytovani ich starostlivosti dieta-
tu v poistovacom systéme jednak pozitivnymi prvkami v prislusnych
davkovych plneniach, ajednak tiez suplovanim odvodovej povinnosti
ekonomicky necinnych rodic¢ov vo vybranych poistnych systémoch. Pri-
marny ucel tychto zakladnych opatreni je vSak nardsany nevhodnym
kvalitativnym nastavenim legdlneho vyjadrenia starostlivosti o dieta,
ktoré poZaduje len zaistenie riadnej starostlivosti o dieta, ato aj pro-
strednictvom inej osoby. Uvedené sa prejavuje v aplikac¢nej praxi Social-
nej poistovne pri poskytovani materského, a to najma zarobkovo ¢innym
otcom (ale aj matkam na materskej dovolenke), ked im odmieta prizna-
vat’ materské v sibehu s ich zarobkom dosahovanym vykonom zarobko-
vej cinnosti, ¢o odévodiiuje nenaplnenim poziadavky riadnej starostli-
vosti o dieta, ktora nie je v ddvkovej schéme materského vymedzen3, ale
iba analogicky, na tcely suplovania odvodovej povinnosti Stdtom na do-
chodkové poistenie a s legislativnym odkazom na pravnu tpravu posky-
tovania rodicovského prispevku.

Navrhujeme preto jednoznacne precizovat poziadavku starostlivosti
s ohl'adom na vznik naroku na materské a jeho vyplacanie, a to nielen po-
Cas zavadzanej otcovskej dovolenky, s hlbSim SirSim cielom jednoznac-
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ného stanovenia kvality starostlivosti o dieta pri viacerych opatreniach
Statu zameranych na pomoc rodi¢om poskytujicim starostlivost dietatu
(¢i uZ ide o suplovanie odvodovej povinnosti Statom za rodica, alebo
o poskytovanie davkovych plneni funkéne zameranych na podporu sta-
rostlivosti o dieta rodiCom). Navrhujeme bud’ pripustit subeh vykonu
zarobkovej Cinnosti a naroku na vyplatu materského (tak pocas otcovskej
dovolenky, ako aj pocas rodi¢ovskej dovolenky otca), ¢o vSak so sebou
prinasa vacsiu neprehl'adnost, a moZno tieZ nerovnost v priznavani na-
rokov na ostatné nemocenské davky a ich vyplaty (¢o by znamenalo v za-
kone o socialnom poisteni viac kvalitativnych urovni starostlivosti o die-
ta a osobitné vyclenenie materského zo vSeobecnej Upravy poZiadaviek
na nemocenské davky), alebo vylucit tento sibeh a podporit ho zakotve-
nim kvalitativne vyssej poziadavky starostlivosti, a to osobnej a riadnej
starostlivosti o novorodenca otcom/matkou, pri sticasnom systematic-
kom legislativnom ,vstupe” aj do pravnej Gpravy poskytovania rodicov-
ského prispevku, konkrétne poZiadavky na riadnu starostlivost o dieta,
ajej precizovanim podla situacii, obdobne ako v ¢eskej pravnej uprave
o podmienkach poskytovania rodi¢ovského prispevku (v§30b a§31
ods. 3 zakona ¢. 117/1995 Sb. o statni socialni podpoie),i¢ ale pri stcas-
nom vyhnuti sa zretel'nej kontroverzii o neobmedzenej zarobkovej Cin-
nosti rodica pri poziadavke osobnej a celodennej starostlivosti tohto ro-
dical’ o dieta (ktora je, podl'a ndSho nazoru, interpretacne neudrzatel-
na). A napokon, odporicame uvedenu kvalitativnhu poziadavku starostli-
vosti o dieta aplikovat aj v d'alsich pravnych opatreniach zameranych na
podporu rodicovskej starostlivosti o dieta.
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zdroveri dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.
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Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial nepublikované prispevky, ktoré si vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladaju.
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autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutoc¢iiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych Cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikidch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
4+ prosime uviest nazov, pripadne podnazov prispevku v pé6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v p6vodnom jazyku:
4+ prosime uviest abstrakt v pévodnom jazyku, cca 10 riadkov;

KIicové slova v povodnom jazyku:

4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;
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Text prispevku:

4+ prosime uviest v $truktdre Gvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdZe obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podl'a platnej bibliografickej normy (ISO 690)
Pozn.: je nutné uvddzat' vsetky povinné bibliografické tidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatury umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatiry podla platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrzat niZ$ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit Standardizované typy a velkosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovi adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informdcii zasielajte, prosim, na e-mailovi adresu redakcie Casopisu
sel.journal@gmail.com.

Tesime sa na Vas prispevok!
S tuctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

+ essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30t - summer edition;
September 30t - autumn edition;
December 315t — winter edition.

The journal SOCIETAS ET [URISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

e
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

4+ editor in chief in relation to the formal aspects of contributions;

4+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[IURISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:

+

please specify key words in original language, circa 10 words;

Text of Contribution:

+

please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

+

please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:

n

please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version

in the format of the text editor MS Word document. Applying the stand-
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ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA
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Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spoloc¢ensky vyznamné
prierezové suvislosti otazok verejného prava a sukromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej Urovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato suicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke ¢asopisu.

Casopis pontika podnetni a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obcianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otazok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu pontka Ccitatel'skej verejnosti informacie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v ¢asopise predkladaji. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského stadia.

V sulade s vyssie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uZ preukazatel'ne publiko-
vané, ako aj prispevky, ktoré naplniaju skutkovi podstatu plagiatu ¢i ne-
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opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znenf.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov a vykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sti¢asne:

+ prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

#+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného clenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tiezZ uzndvanymi odbornikmi posobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.
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Sdhrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redak¢nou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym kritéridm vedeckej etiky, ktoré sa kladd asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouzitej metodoldgie, a podobne, ako aj z hl'adi-
ska spravneho, Uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publika¢nd etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
https://publicationethics.org/. Uvedené zadsady apravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu c¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela Ca-
sopisu.

Clanok V. Nezavislost’ a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a v$etky s nim suvisiace pravne skuto¢nosti a pravne tkony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

138 CODE OF ETHICS



SOCIETAS ET IURISPRUDENTIA q ¢ I
2022, Volume X, Issue 3, Pages 138-141 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4 declare that the contribution presents their original, hitherto un-
published work;

4 declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
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well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.
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Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 31st, 2013
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