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JORDANSKQ VE STiNU NASIROVSKEHO EGYPTA:
ERA KRALE AL-HUSAJNA

JORDAN IN THE SHADOW OF NASSERIST EGYPT:
RULE OF AL-HUSAIN

Eduard Gombar'

Cilem této studie je analyzovat vné&jsi faktory a mechanismy, jez vedly
k destabilizaci jordanské monarchie v prvnim obdobi vlady kréale al-Husajna,
jenz nastoupil na trin v kvétnu 1953. Jordansko se zahy dostalo do orbitu
arabské politiky, kterou formoval egyptsky prezident ‘Abd an-Nasir po
svrzeni monarchie. Ukonceni britské okupace Egypta, suezska krize a valka
v fijnu 1956, sjednoceni Egypta a Syrie vunoru 1958, jakoz i svrZeni
monarchie v Irdku v cervenci 1958 inspirovaly jordanské politiky
a dastojniky. O tom svédcila jordanska krize od propusténi generala Glubba
z Cela Arabské legie v bfeznu 1956, pies vytvofeni levicové vlady v fijnu
1956 a pokusy o pievrat vdubnu 1957. K dal$i destabilizaci doslo
v souvislosti s aktivizaci palestinského narodniho hnuti a zaloZenim
Organizace pro osvobozeni Palestiny v ¢ervnu 1964. Jordansko bylo zatazeno
do Sestidenni valky vcervnu 1967, jez skoncila izraelskou okupaci
Zapadniho brehu Jordanu. Radikalni slozky palestinského hnuti odporu
vytvarenim ,,statu ve staté ohrozily uzemni celistvost Jordanska i monarchii
samotnou. Stfet mezi palestinskymi partyzany a jordanskou armadou
vyvrcholil v jordanské obcanské valce v zafi 1970 a v ervenci 1971, jez
skoncila odchodem OOP do Libanonu. Hasimovska monarchie obnovila svou
plnou svrchovanost nad vychodnim bifehem Jordanu.

! Prof. PhDr. Eduard Gombar, CSc., Univerzita Karlova, Filozoficka fakulta, Ustav Blizkého
vychodu a Afriky, Praha 1, Celetna 20, eduard.gombar@ff.cuni.cz

Autor je historik Blizkého vychodu a mezinarodnich vztahi, arabista, islamolog a diplomat.
Absolvoval studium dé&jin-filozofie-arabstiny na filozofické fakulté Univerzity Karlovy v Praze,
kde je od roku 1977 akademickym pracovnikem, v letech 2004—14 byl feditelem Ustavu
Blizkého vychodu a Afriky. Od roku 2016 pusobi téz na Vysoké Skole mezinarodnich
a vefejnych vztahti v Praze. Publikoval monografie Revolucne demokratické strany na Blizkém
vychodé (1986), Uvod do déjin islamskych zemi (1994), Moderni déjiny islamskych zemi
(1999), Dramaticky piilmésic (2001), Kmeny a klany v arabské politice (2004) Kmeny a klany
v arabském Maghribu (2007), Dejiny Egypta (2009), Déjiny Irdku (2013) a Déjiny Libye
(2015), ptipravuje Déjiny Syrie, Libanonu a Jordanska.
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Klicova slova: Jordanské hasimovské kralovstvi; kral al-Husajn; Arabska
legie; Organizace pro osvobozeni Palestiny; Sestidenni valka 1967; jordanska
obcanska valka 1970-71

The aim of this article is analysis of external factors that led to destabilization
of Jordan monarchy in the first period of rule of king al-Husain, who was
crowned in May 1953. Jordan soon became involved into the Arab politics,
which was formulated by Egyptian president ‘Abd al-Nasir after overthrow
of monarchy. Termination of British occupation of Egypt, Suez crisis and
war in October 1956, union of Egypt with Syria in February 1958, and
overthrow of Iraqi monarchy in June 1958 inspired Jordanian politicians and
army officers. Jordanian crisis began after dismissal of General Glubb from
Arab Legion in March 1956. It continued with creation of leftist government
in October 1956 and unsuccessful military coup in April 1957. Another
destabilization of Jordan kingdom was connected with activation of
Palestinian national movement and establishment of Palestinian Liberation
Organization in June 1964. Jordan was involved into the Six-Day War in
June 1967, which resulted in Israeli occupation of West bank of Jordan.
Radical elements of Palestinian resistance movement menaced Jordanian
territorial integrity by creating a “state in the state”. Confrontation between
Palestinian fedayeens and Jordanian army culminated in Jordanian civil war
in September 1970 and July 1971. After PLO moved to Lebanon, Hashemite
Kingdom of Jordan restored its full sovereignty over the eastern bank of river
Jordan.

Key words: Hashemite Kingdom of Jordan; King Hussein; Arab Legion;
Palestine Liberation Organization; Six-Day War 1967; Jordanian Civil War
1970-71

JEL: F51, Y80

1 Uvop

Uzemi vychodné od feky Jordan zdanlivé nemélo predpoklady k vytvoreni
samostatného statniho utvaru. Jeho strategickd poloha, zpocatku zejména branici
wahhédbovské expanzi z Arabského poloostrova, vSak tuto situaci zmeénila. Ptilezitosti
se chopil hasimovsky emir ‘Abdallah, druhorozeny syn mekkanského Sarifa al-Husajna
II., a za britské podpory budoval Zajordansky emirat jako zékladnu pro své dalsi
ambice vyjadiené¢ v neuspésném projektu Velké Syrie. Pfi formovani jordanské
statnosti sehrala vyznamnou roli Arabska legie, jez se stala nejkvalitnéj§im arabskym
vojenskym tutvarem a svillj potencidl prokéazala v britsko-irdcké valce a pii syrsko-
libanonském tazeni v roce 1941. Zajordansky emir dovedl z této angaZovanosti na
strané Briti vytézit politicky kapital, ziskat formalni nezavislost a kralovsky titul.
Kontroverzni angazovanost krale ‘Abdallaha v palestinské otazce, kterd vyvrcholila
vdubnu 1950 anexi Zapadniho bfehu feky Jordan a vychodniho Jeruzaléma
a vyhladSenim Jordanského hasimovského kralovstvi, vedla k ispéSnému atentdtu na
krale v patek 20. c¢ervence 1951 pted vchodem do meSity al-Aqsa v Jeruzalémé.
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Ptestoze se ‘Abdallah dlouho netésil zplodid svého politického usili, vytvoril
ptedpoklady pro rozvoj jordanské statnosti (Gombar, 2018).

Cilem této studie je analyzovat vnéjsi faktory a mechanismy, jez vedly
k destabilizaci jordanské monarchie v prvnim obdobi vlady krale al-Husajna v letech
1953-1971. Pii zpracovani tématu byly pouzity standardni metody historické prace
zalozené na chronologickém a ¢éstecné vécném piistupu.

2 POCATKY VLADY KRALE AL- HUSAJNA
Po atentatu na krale “Abdallaha I. nastoupil na jorddnsky trin jeho nejstarsi

syn kral Talal bin ‘Abdallah (1909-1972). Byl vlastencem zndmym svymi
protibritskymi postoji a zarovei proslul svymi konflikty s otcem. Udajné trpél
schizofrenii a v dobé otcovy smrti byl na lé¢eni ve Svycarsku. Britové upiednostiiovali
neoblibené¢ho druhého ‘Abdallahova syna prince Najifa (1914-1983), nicméné
americka diplomacie se postavila za Talala. Po svém navratu do “Ammanu byl 6. zafi
1951 korunovan. Funkci premiéra zastaval zkuSeny politik palestinského phvodu
Tawfiq Abu al-Huda (1895-1956). Dne 6. unora 1952 vstoupila v platnost novéa
liberalni Ustava, ktera posilovala roli Parlamentu (Mad:lis al-umma), slozeného ze
Senatu (Madzlis al-a'jan) a Poslanecké snémovny (Madzlis an-nuwwab). Vzhledem ke
zhorSujicimu se zdravotnimu stavu byl vSak kral Talal dne 11. srpna 1952 sesazen
z trinu ve prospéch svého nejstarSiho syna al-Husajna. Poté se uchylil do Istanbulu,
kde také zemftel (Sorby 2005, s. 118; Lunt 1989, s. 6-15).

Kral al-Husajn bin Talal (1935-1999, vladl 1953-1999) se narodil
14. listopadu 1935 v ‘Ammanu. Vzdélani ziskal na Victoria College v egyptské
Alexandrii, na Harrow School v Londyné a na Kralovské vojenské akademii
v Sandhurstu. Dne 20. ¢ervence 1951 byl pfitomen atentatu na svého déda krale
‘Abdallaha 1. a sam byl zasazen kulkou, kterd se vSak smekla po medaili na jeho
uniformé. Vlady se ujal 2. kvétna 1953, kdyz dovrsil v€k 18 let podle muslimského
kalendafe. Novy kral byl obratnym, pruznym a modernim politikem, osobné
stateCnym, jenz holdoval rychlym autim a letadlim. Byl skvély diplomat, schopny
ziskavat si pratele, skromny a neokézaly, podafilo se mu zajistit si respekt mezi
beduinskymi kmeny, jez zlstavaly vé€rnou oporou monarchie. Podobné jako jeho déd
vetil ve zvlastni poslani dynastie Hasimovcet (Salibi 1993, s. 177-182). Byl celkem
postupné Ctyfikrat Zzenaty a mél jedenact déti. Prvni manzelkou byla v letech
1955-1957 vzdéland sestfenice princezna Dind bint “Abd al-Hamid (*1929). V letech
1961-1972 byla druhou manzelkou Angli¢anka Antoinette Avril Gardiner (princezna
Muna al-Husajn, *1941). Dalsi manzelka ‘Alfja’ Baha’ ad-Din Tuqan (1948-1977)
zahynula pfi letecké nehodé a ¢tvrtou manzelkou se roku 1978 stala kralovna vdova
Nir al-Husajn (L1za Nadzib al-Halab1, *1951). Néslednikem trtinu byl az do roku 1962
jmenovan kraltv mladsi bratr princ Muhammad bin Talal (*1940).
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Prvni vladu sestavil kraluv ptitel Fawzi al-Mulqi (1910-1962), ptivodem
z Irbidu, jenz se pokusil o liberdlni reformy. Od 30. let az do roku 1958 vSak
jordanskym vladdm dominovaly nadale Ctyfi konzervativni politické osobnosti.
Ibrahtm Hasim (1878-1958), Samir ar-Rfia‘1 (1901-1965) a Tawfiq Abu al-Huda byli
palestinského ptivodu, zatimco Sa‘id Pasa al-Mufii (1898-1989) byl viidcem cerkeské
komunity.

Al-Husajnovy pokusy o liberalizaci selhavaly, nebot’ byly omezeny na uzky
okruh profesionalnich politikdi. V této dob€ se formovaly hlavni fundamentalistické
i sekularni politické strany. Muslimské bratrstvo (DzZam ‘jjat al-ichwan al-muslimin),
jez uznavalo legitimitu haSimovské dynastie, bylo registrovdno roku 1946 jako
,dobro¢inna spolecnost“ a roku 1953 jako ,organizovand skupina®“. Islamska
fundamentalistickd Strana islamského osvobozeni (Hizb at-tahrir al-islami), zalozena
v Jeruzalémé v roce 1953, pusobila piedevSsim mezi Palestinci na tzemi Jordanska
(Gombar 2002, s. 88-90). V roce 1948 byla zalozena Jordanskd komunisticka strana
(Al-hizb as-sujii T al-urdunni), do niz v ¢ervnu 1951 vstoupili palestinsti komunisté za
Zapadniho bfehu. Generdlnim tajemnikem se stal Fu’ad Nassar (1914-1976)
z Nazaretu, jenz byl zahy az do roku 1956 véznén. Komunisté do voleb kandidovali
pod nazvem Narodni fronta (A/-dZabha al-watanija). Jiz vroce 1951 nezavisly
poslanec ‘Abdallah ar-Rimaw1 (1920-1980), pivodem z vesnice z okoli Ramallahu,
zalozil v Karaku jordanskou odnoz Socialistické strany arabské obrody (Baas, Hizb al-
ba'th al-'arabi al-istiraki). Vlastenecky politik Sulajman Pasa an-Nabulusi (1908-
1976) pochazel z as-Saltu, vystudoval prdva na Americké univerzité v Bejratu a zapojil
se do statni administrativy jako ministr a velvyslanec v Londyné. V 1ét¢ 1954 zalozil
Naérodni socialistickou stranu (A4l-hizb al-watani al-istiraki) a stanul v jejim cele.
Opozi¢ni strany pozadovaly zruSeni britsko-zajordanské spojenecké smlouvy z bfezna
1948, odchod britskych vojsk a hospodaiské reformy.

Vétsina Palestincti, ktefi se stali jordanskymi obcany, se odmitala vzdat své
palestinské identity. Mladsi generace Palestinci navic povazovaly monarchii za
anachronismus. Oficidlni palestinska reprezentace byla izce vazana na Ligu arabskych
statd se sidlem v Kahite. V Cele Nejvyssiho arabského vyboru (4l-ladZna al-'arabija
al-‘ulja) stal nadale neblaze prosluly velky jeruzalémsky mufii Hadzdz Amin al-
Husajnt (1897-1974), jenz zduraziioval, ze “Nejvyssi arabsky vybor je jedinym
zdakonnym predstavitelem palestinského lidu* (Shemesh 1988, s. 28), a vysilal své
zastupce na Valna shromdzdéni OSN. Po neptatelské kampani v egyptském tisku se
v srpnu 1959 rozhodl odejit z Kahiry do exilu v Libanonu. Jeho stoupenci neuznavali
ani stat Izrael, ani Jordanské kralovstvi a pozadovali nezavisly palestinsky stat
v hranicich byvalého britského mandatu. Nezavisle na oficidlni palestinské
reprezentaci se postupné formovalo palestinské hnuti odporu. Na piredvalecnou
panarabskou Ligu narodni akce navazalo Hnuti arabskych nacionalistd (Harakat
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al-gawmijin al-"arab), jez zalozil absolvent Americké univerzity v Bejratu Dr. Dzurdz
(George) Habas (1926-2008), prezdivany ,al-Hakim“ (I¢kat), pavodem
z feckoortodoxni rodiny z Lyddy. Utok izraelské armady na vesnici Qibja, kde bylo
14. fijna 1953 zabito 53 vesni¢anli v¢etn¢ Zen a déti, vyvolal v zemi vinu protesti
a demonstraci a odhalil netuc¢innost britsko-zajordanské spojenecké smlouvy.

Nespokojenost rostla i v jordanské armdd€, nebot arabsti dastojnici nesli
s nelibosti britské¢ vrchni veleni. Velkou inspiraci republikdnské casti distojnického
sboru byly Ctyfi syrské ptfevraty v bfeznu, srpnu a prosinci 1949 a listopadu 1951.
Svrzeni egyptské monarchie hnutim Svobodnych distojniki v Cervenci 1952
a zejména pozadavek evakuace britské armady z Egypta se setkaly u jordanskych
dastojnikti se zna¢nym ohlasem. V Jordansku se formovala organizace Svobodnych
dtstojnikti podle egyptského vzoru, jez pozadovala ,, arabizaci* (ta 'rib) distojnického
sboru. Britsko-egyptskd smlouva o evakuaci vojenské zakladny v Suezu z fijna 1954
vedla ke zvySeni strategického vyznamu Jorddnska pro zachovani britské pfitomnosti
na Blizkém vychodé. Britové udrzovali své zdkladny v ‘Ammanu a Mazraqu
a prostfednictvim britskych distojnikd kontrolovali téz Arabskou legii.

3 JORDANSKA KRIZE 1955-1958
Britska ptitomnost v Jorddnsku se ve svétle vyvoje v Egypté jevila jako

anachronismus. Pokus o vytvofeni Bagdadského paktu (Irdk, Turecko, Velké Britanie,
Pakistan a Iran) vlednu a unoru 1955 se setkal s ostrym nesouhlasem arabskych
nacionalisti (Gombar — Pecha 2013, s. 442-444; Hurewitz 1956, s. 390-391;
Dokumenty 1963, s. 208-210). Kral al-Husajn se ocitl v obtizné pozici a vahal, zda ma
vstoupit do Bagdadského paktu. Jako Hasimovec inklinoval ke svym bratrancim
v Bagdadu, nemohl si vSak zaroven proti sobé popudit egyptského viidce Gamaéla “Abd
an-Nasira (1918-1970). Britové, ktefi podminovali jakoukoli finan¢ni podporu pravé
vstupem Jorddnska do paktu, poslali koncem kvétna do ‘Ammanu na jednani s kralem
al-Husajnem nécelnika imperidlniho generalniho §tabu generala sira Geralda Tempera
(1898-1979), jenz vysoce hodnotil roli generdla Glubba (Wréblewski 2018, s. 49-50).
General Temper pfijel do ‘Ammanu znovu v prosinci a Egyptané tam ve stejnou dobu
vyslali mars$éala ‘Abd al-Hakima ‘Amira (1919-1967) a plukovnika Anwara as-Sadata
(1918-1981) (Dann 1989, s. 27). Kdyz byla 15. prosince 1955 jmenovana novéa vlada,
v jejimz Cele stanul pfivrzenec Bagdadského paktu general Hazza“ Barakat al-Madzali
(1917-1960), néasledovaly nasilné protimonarchistické demonstrace. Ty byly sice
razantné potlaceny Arabskou legii, probritskd vlada vSak musela podat demisi. Kral
al-Husajn informoval britského velvyslance, Zze za stdvajicich okolnosti je vstup
Jordanska do Bagdadského paktu nemozny.

Kral al-Husajn se nakonec rozhodl ob&tovat britského generala. Dne 1. bfezna
1956 byl general John Bagot Glubb (1897-1986) zbaven veleni Arabské legie (A!/-
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fajlag al-'arabi, Al-dzajs al-‘arabi, Arab Legion) a vyho$tén ze zemé spolecné
s dalsimi britskymi distojniky.” Novym velitelem byl do¢asné jmenovan general ‘Abd
al-Qadir Pasa al-Dzundi. Arabska legie se transformovala v Jordanské ozbrojené sily
(Al-quwwat al-musallaha al-urdunnija), pticemz policejni sily z ni byly vyClenény.
Byla prohloubena ,,arabizace* distojnického sboru, kterd upfednostiiovala vzdélané
nacionalistické dustojniky pochézejici z mést (hadari), zatimco beduinsti distojnici
(badawi) se ocitli na vedlejsi koleji. To zplisobovalo napéti mezi obéma diistojnickymi
skupinami. Nacelnikem generdlniho Stdbu se 24. kvétna 1956 stal general ‘Aii Pasa
Abt Nawwar (1925-1991). Pochazel z prominentniho klanu z mésta as-Salt, jeho
matka byla erkeského piivodu. Od roku 1946 byl diistojnikem Arabské legie, v letech
1952-1955 pisobil jako vojensky pridélenec v Patizi a poté se stal pobo¢nikem krale.
Britové tento vyvoj nesli se zna¢nou nelibosti. Egypt, Syrie a Satdskd Arabie nabidly
Jordansku finanéni pomoc ve vysi britské pomoci. Kral al-Husajn vSak zacal zaroven
sondovat, zda by Spojené staty nemohly poskytnout Jordansku vojenskou pomoc
namisto Velké Britanie. Ameri¢ané vSak zlstavali pasivni, nebot povazovali
Jordéansko za britsky protektorat.

Zanedlouho po propusténi Glubba kral al-Husajn rozpustil parlament
a vyhlasil svobodné parlamentni volby. Fakticky byly legalizovany opozi¢ni strany:
Narodni socialisticka strana, jordanska strana Baas i Jordanska komunisticka strana
pod ndzvem Nérodni fronta. Volby se konaly 21. fijna 1956 v dobé, kdy vrcholila
suezska krize v Egypté. Opozice zvitézila, nebot’ do 40¢lenné¢ho parlamentu (po 20
kieslech za vychodni a zdpadni bfeh Jordanu) bylo zvoleno 11 néarodnich socialistt,
4 muslim$ti bratfi, 3 komunisté, 2 baasisté a 1 islamsky fundamentalista. K nim se

Dne 27. fijna 1956 Sulajman an-Nabulusi sestavil novou vladdu, v niz
ar-Rimaw1 zaujal post ministra zahrani¢nich véci a ministrem zemédélstvi se stal
komunista z Nabulusu ‘Abd al-Qadir as-Salih. Dva dny po vzniku nové jordanské
vlady vypukla suezska valka’ Kral al-Husajn sympatizoval s Egyptem a na
jordanském teritoriu byly rozmistény syrské, irdcké a saudské jednotky v Irbidu,
u ropn¢ stanice H-3 a v “Aqabé¢. Britové se zavazali, ze utoky proti Egyptu nepovedou
z britskych zékladen v Jordansku. Premiér an-Nabulusi se 27. listopadu vyslovil pro
vojenskou spolupréci s Egyptem a Syrii (Wanner 2011, s. 76).

* Arabska legie byla zalozena roku 1923 pod velenim britskych distojniki. Roku 1939 se
velitelem stal general J. B- Glubb (Gombar 2018, s. 281-283).

? Suezska valka byla zahajena 29. fijna 1956 izraelskym utokem na Egypt, po némz nasledovaly
britsko-francouzské letecké titoky a pozemni operace. Negativni postoj Spojenych stati a
Sovétského svazu zpusobil zastaveni operace (Bare§ — Vesely — Gombar 2009, s. 573—584).
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Americkd reakce v podob& Eisenhowerovy doktriny z5. ledna 1957*
napomohla kréli al-Husajnovi fesit slozitou vnitropolitickou situaci ve svlij prospéch.
Dne 13. bfezna 1957 byla jednostranné ukoncena platnost britsko-jordanské smlouvy.
Od této chvile se vSak cesty krale a vlady rozchdzely. Zatimco kral chtél zachovat
pevny a na Zapad orientovany nezavisly stat, an-Nabulustho stoupenci vidéli
perspektivu v uzkém spojenectvi s panarabskym ‘Abd an-Nasirem, pficemz krali mély
zlustat pouze reprezentativni funkce. Kral al-Husajn zahdjil protiutok vefejnym
odsouzenim komunismu. An-Nabulust vSak kraltv tah nepostiehl, nebot’ se povazoval
za arabského nacionalistu. Poté, co jordansky velvyslanec v Damasku 25. bfezna
prohlésil, ze Jordansko ,,se tési na ndavrat do své viasti Syrie” (Dann 1989, s. 50),
ministr zahrani¢i ar-Rimawi vzkazal do Kaéhiry, Ze odmita Eisenhowerovu doktrinu,
a premiér an-Nabulusi ozndmil, Ze vliada hodla uznat Cinskou lidovou republiku
a navazat diplomatické vztahy se Sovétskym svazem, rozhodl se kral k akci. Dne
10. dubna 1957 donutil vladu an-Nabulustho k demisi. Kral povéfil umirnéného
narodniho socialistu “Abd al-Halima an-Nimra (1895-1966) sestavenim nové vlady,
v niz se stal ministrem zahrani¢i baasista Munif ar-Razaaz (1919-1984). Vladla pouhé
tfi dny.

Krize mezitim kulminovala. Pa4d an-Nabulustho vlady se stal signadlem pro
nacionalistické dustojniky jordanské armady. Dne 13. dubna 1957 se udajné general
‘Ali Abii Nawwar postavil do ¢ela neuspésného pokusu o prevrat. Kral al-Husajn se
razantné opfel o podporu loajalnich beduinskych distojniki a cerkeskou osobni gardu,
jez zacal stahovat do ‘Ammanu. General Abii Nawwar se pokusil ovladnout armadni
tdbor az-Zarqa’, odkud se chystal pochod dvou praporti na “Amman. Kral se osobné
vydal do tabora, kde promlouval k vojadkiim. Po svém névratu do hlavniho mésta
donutil Abti Nawwara k odchodu ze zemé. Ten pfes Syrii emigroval do Egypta, kde
zustal 10 let. Vzapéti uprchl exministr ar-Rimawi, jakoz i Abti Nawwartiv nastupce
general Saltt “Aii al-Hijjar. An-Nimrova vlada padla (Wanner 2011, s. 80-82).

Novym nécelnikem generdlniho Stdbu byl jmenovan piedstavitel beduinské
frakce dustojnikd general Habis al-Madzali (1914-2001), od roku 1965 marsal. Kral
al-Husajn svou obratnou diplomacii ziskal jednozna¢nou podporu Saudské Ardbie
i Spojenych statii, kde Bily dam 27. dubna 1957 prohlasil, ze ,, nezdvislost a celistvost
Jordanska je Zivotné duleZita“ pro americké zajmy (Dann 1989, s. 62), piestoze
Jordansko nepftijalo Eisenhowerovu doktrinu. Opozi¢ni sily do Nabulusu svolaly na
protest Narodni kongres (4/-mu’tamar al-watani), jenz podpofil mySlenku federace
Jordanska se Syrii a Egyptem a vyzval ke generalni stavce. Nasledovaly demonstrace

* Eisenhowerova doktrina poskytovala americkou finanéni a vojenskou pomoc zemim Blizkého
vychodu ohrozenym S§ifenim komunismu a panarabismu. Byla pouzita zejména béhem
obcanské valky v Libanonu, kde se 15. ¢ervence 1958 vylodila americkd namoini péchota.
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v ‘Ammanu a na Zapadnim bifehu. Dne 25. dubna 1957 byl vyhlasen vyjimecny stav
(idara 'urfija) a rozpustény vSechny politické strany.

V dusledku dubnové krize Spojené staty v Jordansku evidentné ptevzaly roli
Velké Britanie, jejiz posledni jednotky odeSly ze zemé 6. Cervence 1957. Americky
SmiSeny blizkovychodni planovaci vybor (Joint Middle East Planning Committee),
ktery dbal na uplatiiovani Eisenhowerovy doktriny, dospél k zavéru, ze piipadné
svrzeni al-Husajna v diisledku egyptské a syrské podvratné ¢innosti by mohlo pfivést
Jordansko pod komunistickou kontrolu, coz by mimotadné poskodilo americké zajmy.
V ptipadé¢ domaci podvratné ¢innosti je tfeba pomoci soucasnym vladam v Jordansku
a Libanonu, pficemz v Libanonu by zasahly americké jednotky a v Jordansku jednotky
britské (Dann 1989, s. 83-84). Kral stabilizoval vnitropolitickou situaci pomoci
vojenské vlady. V cervnu 1957 byla odhalena udajnd angaZovanost egyptského
vojenského piidélence v ‘Ammanu v pokusu , zavrazdit cleny krdalovské rodiny
a prominentni ¢leny vlady. “ Egyptsko-jordanské vztahy se poté ocitly na bodé¢ mrazu
a na obou stranach se rozvinula propagandistickd kampan. V fijnu 1957 byly
v ‘Ammanu vyneseny relativné mirné rozsudky vojenského tribunalu nad ucastniky
dubnového pokusu o pfevrat, kteti udajn¢ , planovali donutit krdle k abdikaci
a zavrazdit ho, pokud by odmitl “(Dann 1989, s. 62).

V reakci na vznik Sjednocené arabské republiky mezi Syrii a Egyptem byla
z iniciativy kréle al-Husajna 14. Gnora 1958 zaloZzena Arabska federace (Al-itthhad
al-‘arabi) mezi Irdkem a Jordanskem, kterd navazovala na ,, velkou arabskou revoluci
(z roku 1916), jejiz v&Ené historické poslani zd&dili synové a vnuci hidzazského krale
al-Husajna bin “Altho (Churi 1988, s. 381). Pocatkem cervna 1958 vSak doslo k dalsi
krizi, kdyz byly odhaleny pfipravy vojenského pifevratu pod vedenim plukovnika
Mahmuda ar-Rusana, ktery byl v kontaktu s plukovnikem ‘Abd al-Hamidem
as-Sarradzem (1925-2013) v Damasku. Kral al-Husajn mél byt zavrazdén ve svém
palaci. Méla byt vyhlasena republika a Jordansko mélo vstoupit do Sjednocené arabské
republiky. Kral al-Husajn pozadal irdckou vladu o vojenskou pomoc, kterd vsak
vyustila v irdckou revoluci (Gombar — Pecha 2013, s. 463—467). Dne 14. Cervence
1958 pfi pfevratu v Bagdadu byli zavrazdéni téZ jordansti clenové federalni vlady
Ibrahim Hasim a Sulajman PaSa Tiigan (1893-1958). Malokdo véfil, ze hasimovsky
rezim
v Jordansku ma nadéji na preziti. Kral al-Husajn se vSak okamzité obratil se zadosti
o pomoc na americké a britské pfedstavitele. Dva prapory britskych paraSutistt byly
17. Cervence rozmistény na strategickych mistech v ‘Ammanu a zlstaly v zemi tfi
meésice.
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4 JORDANSKO V LETECH 1958-1967

Kral al-Husajn se uvniti zemé& mohl opirat zejména o pfedstavitele palace
a zajordanskych politickych kruhd. Vlivnou probritskou skupinu tvofila kralovna
matka Zajn a$-Saraf (1916-1994), jeji bratr Sarif Nasir bin Dzamil (1927-1979),
Hazza“ Barakat al-Madzalt a jeho bratranec generdl Habis al-Madzali. Na Spojené
staty se orientoval politik a nékolikandsobny premiér Samir ar-Rifa‘1, general Sadiq as-
Sara® a zastupce nalelnika generalniho $tibu general ‘Akif bin Fajiz, syn Sajcha
Mithqala Pasi bin Fajiz (1885-1967), nacelnika kmene Banii Sachr (Sorby 2018,
s. 116, 123). Kral ve své politice ob¢toval liberalizaci ve prospéch bezpecnosti a
stability své chudé zemé&. Mimotadny stav zlstal v platnosti, politické strany byly
nadale zakazany.

Po cervencové krizi 1958 byla v ‘“Ammanu umisténa zvlastni delegace OSN
v Cele s italskym diplomatem Pierem Pasquale Spinellim (1902-1983), kterd méla
dohlizet na stabilitu v oblasti. Britské jednotky se stahly 2. listopadu 1958.
Bezpecnostni situace monarchie i jeji pozice v arabském svété vSak ziistdvala vratka.
K prvnimu incidentu doslo jiz 10. listopadu 1958, kdyz bylo letadlo pilotované kralem
pii pteletu nad Syrii donuceno vratit se do ‘Ammanu.

Kral al-Husajn se snazil vylepSit svou mezinarodné politickou pozici
sedmitydenni cestou do zahrani¢i, zahajenou pocatkem biezna. Prvni navsStéva se
uskutecnila na Tchaj-wanu, odkud pokracoval do Spojenych statti, kde byl 25. biezna
pfijat prezidentem Eisenhowerem. V poloviné dubna navstivil Londyn a pak putoval
do gpanélska, Maroka, Turecka, [ranu, Etiopie, Keni, Ghany a Guiney (Sorby 2018,
s. 119-122). Do ‘Ammanu se vratil 2. kvétna. Béhem kralovy nepfitomnosti doslo
k protimonarchistickému spiknuti déstojnikii v &ele s generalem Sadigem a$-Sara“.
General byl odsouzen k smrti, jeho trest vSak byl zménén na dozivoti. Palac poté
uvazoval o vojenské intervenci v Jordansku a Syrii, avSak t€émto tivaham se z britské
ani americké strany nedostalo podpory. Dne 29. srpna 1960 podlehl atentatu premiér
Hazza“® al-Madzali, povazovany za ptivrzence Bagdadského paktu. Vybuch ¢asované
naloze v psacim stole ho pohibil v jeho ufad¢ spole¢né s jedenacti vladnimi ufedniky.
Podezieni padlo na palestinské aktivisty inspirované ze Syrie.

V zahrani¢ni politice zprvu dominovalo napéti s nasirovskym Egyptem. Kral
al-Husajn jako viibec prvni arabsky politik zattocil 3. fijna 1960 na Valném zasedéani
OSN proti nasirovské Sjednocené arabské republice, jiz obvinil ze snahy ,, oviadnout
nasi cast sveta® (Dann 1989, s. 112), Kdyz Kennedyho administrativa, kterd
nevénovala problematice Blizkému vychodu zvlastni pozornost, zacala ptehodnocovat
americké postoje k ‘Abd an-Nasirovi, kral al-Husajn zacal pocatkem roku 1961
usilovat o zlepSeni vztahl s egyptskym prezidentem. Nebylo ovSem piekvapenim, ze
kral al-Husajn okamzit¢ po pfevratu v Syrii z 28. z&fi 1961 podpofil novy
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,,separatisticky rezim®, jenz odtrhl Syrii od nasirovské Sjednocené arabské republiky.
Teprve obnoveni syrské nezavislosti znamenalo konec bezpecnostni hrozby ze severu.

Prestoze se v fijnu 1961 konaly parlamentni volby do rozsifené 60¢lenné
snémovny (po 30 kieslech za vychodni a zadpadni bieh Jordanu), jorddnskd monarchie
zlstavala autoritativnim statem. Politické strany byly nadale zakazany. Nastup vlady
Wasftho at-Talla (1919-1971), jmenované 28. ledna 1962, znamenal pocatek
,,moderniho Jordanska“. At-Tall pochazel z Irbidu, byl absolventem Americké
univerzity v Bejratu. Proslul jako kompetentni, netplatny a odvazny administrator
a diplomat, od prosince 1960 byl velvyslancem v Bagdadu (Robins 2004, s. 106—111).
Vjeho nové vladé nebyl zadny z byvalych ministrd. Premiér zahdjil sérii
administrativnich reforem, pficemz hospodafskd prosperita se stala prioritou. Zemé
nebyla bohatd, od pocatku 60. let vSak zazivala skromny, ale stabilni rist. Patet
ekonomiky tvofila tézba potaSe a fosfatl, jakoz i stavebnictvi. V roce 1961 byla
oteviena rafinérie pobliz mésta az-Zarqa’. Uspory Palestincti z oblasti Zalivu vyvolaly
stavebni boom v “Ammanu a Jeruzalémé. VSeobecnou prosperitu posilovaly piijmy
z turistiky do Svatych mist a archeologickych pamatek v Petfe. V “Ammanu byla
vroce 1962 zalozena Jordanska univerzita (A/-dzZami'a al-urdunija), ktera se brzy
prosadila mezi nejlep$i univerzity na Blizkém vychodé. Socialng slabé ovSem
zustavalo obyvatelstvo palestinskych uprchlickych taborii, masy nezaméstnanych ve
méstech a kocovni beduini. Jordansko bylo silné zavislé na americké finan¢ni pomoci
pravidelné poskytované od roku 1957, jejiz oficialni ¢ast dosahovala vyse 50 mil. USD
ro¢ne.

Jordansky kral al-Husajn se stal v této dob& povéstny svym velkorysym
pfistupem k oponentim. K prvni rozsahlé amnestii doSlo poté, co 30. ledna 1962
spatfil svétlo svéta prvorozeny syn princ ‘Abdallah, budouci jordansky kral. V roce
1964 byli ‘A1l Abt Nawwar, ar-Rimawt a ‘Abdallah at-Tall (1918-1973) pozvani do
vlasti z kéhirského exilu. Po dvanacti letech byl propustén z vézeni i generadl Sadiq
a$-Sara‘ a jmenovan generalnim feditelem pasového tfadu.

Na scéné arabské politiky se kral al-Husajn iniciativné postavil na stranu
Saudské Arabie v podpoie monarchistl v Jemenu po pfevratu v zaifi 1962. Kdyz se
vSak v listopadu 1962 pokusil poslat na pomoc jemenského imama Muhammada
al-Badra (1926-1996) letku vojenskych letadel, jeji velitel se dvéma piloty uprchl do
Kahiry.

Baasistické pievraty’ v Iraku a v Syrii v Gmoru a bieznu 1963 znamenaly pro
jordanskou monarchii novou hrozbu, k niz pfispivala i skute¢nost, Zze palestinska
mladez a intelektudlové se oteviené stavéli proti jorddnské monarchii. Po formalnim

> Baasistické hnuti vzniklo v Syrii ve 40. letech 20. stoleti a hlasalo myslenku panarabismu,
sjednoceni vSech Arabii ve spoleéném staté (Gombar — Pecha 2009, s. 444—465,473—478).
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vyhldSeni obnovené Sjednocené arabské republiky ze 17. dubna 1963 vypukly
v jordanskych méstech rozsadhlé nepokoje. Po zdsahu arméady v Jeruzalémé a Nabulusu
20. dubna 1963, jenz si vyzadal 6 mrtvych a 30 ranénych, krdl jmenoval do cela
titednické vlady svého prastryce a3-Sarifa Husajna bin Nasir (1902-1982). Piesto
zdmozni Palestinci ocenovali stabilitu, kterou hasimovsky rezim pfinaSel. Spojené
staty vydaly 22. dubna prohldSeni, ze dalsi existence Jordanska jako ,,samostatného
statu” je dulezita pro stabilitu na Blizkém vychodé¢, avSak nezminily explicitné
,, hasimovskeé kralovstvi. Teprve v Cervnu se vratily ke konzervativnéj§imu postoji,
podle n¢hoz ,,rezim krdle al-Husajna ziejmé predstavuje nejlepsi nadéji pro stabilitu
Jordanska*“ (Dann 1989, s. 131-133). Zahrani¢né politické postoje “Ammanu se poté
zacaly meénit. V srpnu 1963 Jorddnsko navazalo diplomatické styky se Sovétskym
svazem. Vedlej$im produktem jordanské dubnové krize 1963 byla reakce izraelského
generalniho S§tabu, jenz vypracoval plan na obsazeni zdpadniho bfehu Jordanu. Kral
al-Husajn se setkal s izraelskym pfedstavitelem Ja’kovem Herzogem (1921-1972)
v Londyné v zati 1963, v kvétnu a prosinci 1964 a pak v Patizi v zafi 1965, kde jednal
o citlivé otazce vod feky Jordanu a Jarmiiku (Sorby 2018, s. 384—384, 389, 392, 505).
Tato otazka byla zvlasté dulezitd, nebot’ odklon vody na zavlaZzovani Izraele by mél
katastrofalni dasledky pro jordanské zemédélstvi.

V lednu 1964 se kral al-Husajn ztc¢astnil kdhirské konference hlav arabskych
statd, svolané egyptskym prezidentem ‘Abd an-Nasirem, ktera se zavazala piekonat
vSechny rozpory tvaii v tvar pfed izraelskym nebezpecim a organizovat ,, palestinsky
arabsky lid, aby mohl splnit svou roli pri osvobozeni své zemé a urceni jejiho osudu *
(Chart 1988, s. 209). Kral al-Husajn posléze zacal usilovat o dobré vztahy
s prezidentem ‘Abd an-Nasirem a diplomatické vztahy mezi obéma zemé&mi byly
obnoveny. V <cervenci 1964 uznal republikdnsky rezim v Jemenu a nabidl
zprostiedkovani v jemenské obcanské valce. V srpnu 1965 doslo k Gpravé hranic se
Saudskou Arabii tak, Ze jorddnské uzemi bylo rozsifeno jizn€ od piistavu ‘Aqaba
vyménou za poustni oblasti pobliz udoli Wadi as-Sirhan. Komplikovand
vnitropoliticka situace pfiméla krale, aby 1. dubna 1965 zménil néslednictvi. Namisto
svého tfiletého syna prince ‘Abdallaha byl néslednikem trinu jmenovan kraltv
nejmladsi bratr princ al-Hasan bin Talal (*1947).

Mezitim se zaktivizovalo palestinské narodni hnuti. Roku 1959 pfislusnici
palestinské diaspory v Zalivu z fad absolvent univerzit v Kéhife a Bejrutu zalozili
organizaci Fath. Nazev vznikl z pfehozeni zacate¢nich pismen Palestinské hnuti
narodniho osvobozeni (Harakat at-thhiir al-wttani al-filastinii). V Cele stal stavebni
inzenyr Jasir ‘Arafat (1929-2004), znamy téz jako Ablu ‘Ammar, vlastnim jménem
Muhmmad ‘Abd ar-Ra’uf al-Qudwa al-Husajni. Narodil se v Kahife v prominentni
palestinské rodiné plvodem =z Ghazzy. Na Kahirské univerzit¢ byl ptfedsedou
Vseobecného svazu palestinskych studentt, v letech 1957-1960 pracoval v Kuvajtu.
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Ozbrojena odnoz al- ‘Asifa (Boufe) provedla prvni bojovou akci 1. ledna 1965. V Syrii
vznikla roku 1961 Palestinskd fronta osvobozeni (Dzabhat at-thhiir al-filastiniija),
v jejimz Cele stdl Ahmad Dzibril (*1938). Za pomoci syrské strany Baas vznikla v zafi
1966 Avantgarda lidové osvobozenecké valky (Tadad’i’ harb at-tahrir as-sa'bija),
znama jako as-Sa ‘iga (Blesk). V Cele stal Zuhajr Muhsin (1936-1979).

Prvotni iniciativa k oziveni aktivit palestinského hnuti odporu vze$la roku
1959 paradoxné od irackého diktatora Qasima, jenz navrhl vytvofeni svrchovaného
palestinského statu, ktery by zahrnul celé izemi byvalého britského mandatu s tim, Ze
prvnim krokem by bylo jeho ztizeni statu na Zapadnim biehu a v pasmu Ghazzy (Dann
1989, s. 109, Pappe 2004, s. 164). Tak se palestinskd otazka ocitla na jednani Rady
Ligy arabskych stati v Kéhife v inoru 1959. Do ¢ela oficidlni palestinské reprezentace
se postupné dostal Dr. Ahmad a3-Suqajri (1907-1980). Tento palestinsky pravnik
pochazel z “Akky, studoval na univerzité¢ Cambridge, politicky byl spojen s Hadzdzem
Aminem al-Husajnim a od roku 1946 byl ¢lenem Nejvys$siho arabského vyboru. V zafi
1963 se stal zastupcem Palestiny v Lize arabskych statt.

Na zaklad¢ usneseni kéhirského summitu z 13. ledna 1964 se dne 28. kvétna
1964 seSla v hotelu Intercontinental v Jeruzalémé prvni Palestinskd narodni rada
(Al-madzlis al-watani al-filastini) za Ucasti 422 delegati. Byla pfijata Palestinska
narodni charta (A/-mithdq al-watani al-filastini)), jez definovala Palestinu jako
nedélitelny celek. Dne 2. ¢ervna 1964 pak byla v Jeruzalémé zaloZena Organizace pro
osvobozeni Palestiny (OOP, Munazzzamat at-tahrir al-filastinija), jejimz piredsedou se
stal Ahmad a3-Suqajri. Vztahy krale al-Husajna k palestinskému narodnimu hnuti byly
velmi delikatni, nebot’ se nehodlal vzdat své svrchovanosti nad tizemim jordanské
monarchie na obou bfezich feky Jordan. Pokud jde o vznik Organizace pro osvobozeni
Palestiny, al-Husajn jej podpofil osobni ucasti na ustavujicim kongresu, avsak
podminoval pisobeni OOP spolupraci s Jordanskem a pfisnou kontrolou jeji vojenské
¢innosti. Obaval se totiz, ze by aktivity OOP mohly ohrozit bezpe¢nost Jordanska ze
strany Izraele. Ve snaze &elit ambicim vystfedniho a3-Suqajriho, jenz prohlasil OOP za
, revolucni organizaci®, nechal kral al-Husajn v zafi 1965 uzavfit kanceldte OOP
v Jeruzalémé a as-Suqajri se musel piesunout do Ghazzy. Kral poté pozval do
Jordanska konkuren¢ni organizaci Fath, ktera pak mezi Cervnem a fijnem 1966
provedla 14 operaci proti Izraeli z jorddnského tizemi.

Jordansko bylo nevyhnutelné vtazeno do arabsko-izraelského konfliktu. Dne
13. listopadu 1966 doslo k izraelskému odvetnému utoku na vesnici as-Sammii*
v oblasti Hebronu, coz se stalo ptredehrou Sestidenni valky. Angazovanost krale al-
Husajna v konfliktu vyvrcholila 28. kvétna 1967 vstupem Jordanska do tfistranné
aliance s Egyptem a Syrii a uzavienim egyptsko-jordanské obranné dohody 30. kvétna.
A3-Suqajri se vratil z Kahiry do “Ammanu al-Husajnovym letadlem.
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5 NASLEDKY SESTIDENNI VALKY A JORDANSKA OBCANSKA VALKA 1970-1971

Vlastni Sestidenni arabsko-izraelsk4 valka probéhla ve dnech 5. az 10. ¢ervna
1967 a skoncila katastrofalni pordzkou arabskych armad. Bojové operace byly
zahédjeny v pondé€li 5. ¢ervna 8.45 hod. kéhirského ¢asu mohutnym leteckym uderem,
ktery béhem tfi hodin zni¢il vétSinu egyptskych letadel na zemi. Do vecera bylo
zniceno také jordanské letectvo a siln€ oslabeno syrské letectvo. Na jordanské fronte
v 11.00 piekro€ila jorddnskd armada linii pfiméfi a obsadila sidlo komise OSN.
Nejvyznamnéjsi bojovou udélosti se stala bitva o Jeruzalém, zahajend 5. Cervna ve
23.00 izraelskou délostieleckou ptipravou. Hlavni itok na staré mésto zacal 7. Cervna
v 8.30. Jordanska vojska, kterd zlstala bez posil, se stahovala z mésta. Izraelsti vojaci
dorazili ke Zdi narkt v 10.00 hodin. Mezitim probihaly boje na Zipadnim biehu
Jordanu. Izraelské jednotky 5. Cervna v 17.00 piekroCily na severu linii piiméfi
smérem na mésto Dzanin, Nabulus byl ovladnut 6. ¢ervna ve€er. Dne 7. ¢ervna pak
izraelské jednotky postupovaly k tfem mostim pies feku Jordan a zahy byl obsazen
cely Zépadni bieh. Téhoz dne ve 20.00 Jordansko i Izrael pfijaly vyzvu OSN
k uzavteni priméti (Herzog 2004, s. 211-229). Na egyptské fronté 8. cervna Izraelci
dorazili k Suezskému priplavu. Poté ve dnech 9. a 10. ervna nésledovaly uspéchy na
syrské front¢ obsazenim Golanskych vySin. Valka skondila 10. Cervna v 18.30
izraelského Casu.

Arabskeé staty svolaly ve dnech 29. srpna az 1. zafi 1967 do Chartimu ¢tvrtou
konferenci hlav arabskych statl, jez vyhlasila nepruzny a dogmaticky arabsky princip
,troji negace, zndmy jako ‘“ani mir, ani jednani, ani uznani Izraele.” Dal$im
vyznamnym diplomatickym krokem bylo schvéleni rezoluce Rady bezpecnosti OSN
¢. 242 z 22. listopadu 1967, jez poskytovala pravni zéklad k feSeni konfliktu.
Dokument mél kompromisni charakter, objevily se nejasnosti a nedostatecnd urcitost
formulaci anglického textu. Rezoluci pfijaly Egypt, Jordansko a Izrael. Syfané
a Palestinci rezoluci odmitly zdivodu redukce palestinské otizky na problém
uprchlikt (Dokumenty 1977, s. 527-528, 530).

Po prohrané Sestidenni vélce se palestinské narodni hnuti radikalizovalo
(Landa 2016, s. 125-133). Vidcové palestinskych organizaci, jejichz role v pritbéhu
Sestidenni valky byla miziva, dali najevo, ze hodlaji pievzit zodpoveédnost za
osvobozeni Palestiny jakoZzto pfedstavitelé palestinského odboje (mugawama) ¢&i
palestinské revoluce (thawra) (Sorby 2018, s. 741). V prosinci 1967 na zakladé Hnuti
arabskych nacionalistl, které se po neuspéchu panarabské myslenky pfiklonilo
k svérazné interpretovanému marxismu, vznikla v Damasku Lidova fronta osvobozeni
Palestiny (LFOP, Al-dzabha as-Sa'bija li-tahrir Filastin). Vidcem se stal ,, asijsky
marxista-leninista” Dr. Dzirdz Haba$, jenz za hlavniho nepfitele povazoval
imperialismus a hlasil se k ozbrojenym akcim a terorismu. V roce 1968 se od LFOP
odstépila Lidovéa fronta osvobozeni Palestiny — vSeobecné velitelstvi (LFOP — V'V,
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Al-dzabha as-sa'bija li-tahrir Filastin - al-gijada al-‘amma), jejimz vidcem se stal
Ahmad Dzibril. V tnoru 1969 se z LFOP vy¢lenila také Lidova demokratickd fronta
osvobozeni Palestiny (LDFOP, Al-dZzabha as-Sa 'bija ad-dimugratija li-tahrir Filastin),
jejimz vadcem byl Najif Hawatma (*1938), jordansky kiestan z as-Saltu. V dubnu
1969 byla irackymi baasisty zalozena Arabskd osvobozeneckd fronta (DzZabhat
at-tahrir al-"arabija), v Cele stal *Abd al-Wahhab al-Kajjalt (1938-1981).

Zaroveil se upevnilo postaveni organizace Fath, kterd se roku 1967 pfipojila
k Organizaci pro osvobozeni Palestiny a stala se nejvétsi frakei ve Vykonném vyboru
OOP. V prosinci 1967 byl as-Suqajri donucen odstoupit, do ¢ela OOP byl nejprve
zvolen Jahja Hammiida (1908-2006). Prestiz palestinského hnuti odporu vzrostla po
bitvé u al-Karamy 21. bfezna 1968. Izraelska jednotka o sile 15 tisic muzl pfekrocila
feku Jordan a zautocila na opevnény tabor organizace Fath. Zaséhla jordanska armada
a izrael§ti vojaci se odpoledne zacali stahovat. Palestinci vSak pfipisovali vitézstvi
zejména bojovnikGm (fida 7jiin) organizace Fath (Sorby 2018, s. 742-744). Od
4. unora 1969 nastoupil do ¢ela Organizace pro osvobozeni Palestiny Jasir “Arafat.

Kral al-Husajn pocatkem dubna 1968 v Kéhife jednal s egyptskym
prezidentem a v kvétnu 1968 v Londyné s izraelskym ministrem zahrani¢i Abba
Ebanem (1915-2002). Ten dal najevo, Ze mirovd smlouva bude podepsana, az
Jordansko postoupi Izraeli ¢ast Zapadniho biehu a vychodni Jeruzalém (Shlaim 2008,
$.279-280). K dalsimu setkani dosSlo v zati 1968 opét v Londyné. V bieznu 1969
jordansky kral navstivil Washington, kde se setkal s novym americkym prezidentem
Richardem Nixonem (1913-1993). Spojené staty nasledné pfiSly s diplomatickou
iniciativou, zndmou jako Rogerstiv plan, ktery byl pfipraven jiz 9. prosince 1969 a opét
se objevil v ¢ervnu 1970 jako ,,druhy* Rogerstiv plan. Podle ného mély byt zastaveny
valecné akce, aby byla vytvofena klidné atmosféra pro jednani na zaklade€ rezoluce RB
¢. 242. Dne 23. Cervence 1970 egyptsky prezident ‘Abd an-Nasir plan vefejné pfijal.
Po dvou dnech se ptipojilo rovnéz Jordansko a po dvou tydnech také Izrael. Proti
Rogersovu planu se postavila Syrie a zejména Palestinci (Smith 2001, s. 313-318).
V Kahife nasledn€ bylo 29. ¢ervence 1970 zastaveno vysilani palestinské rozhlasové
stanice Sawt al- ‘Arab (Hlas Arabt).

Po bitvé u al-Karamy zacali z Libanonu a Syrie do Jordanska pfichazet dalsi
palestinsti bojovnici, ktefi zdhy destabilizovali bezpecnostni situaci v zemi a stali se
»Statem ve staté“. Radikalni slozky palestinského hnuti odporu, zejména LFOP v Cele
s Habasem, hlésaly tezi, ze , cesta do Tel Avivu vede pres ‘Amman* (Kerr 1971,
s. 143). V tinoru 1970 jordansky ministr vnitra vydal zdkaz noSeni zbrani ve méstech
a nafidil registraci vSech vozidel. Bezpe€nostni situace se vSak nadale zhorSovala
a pocatkem cervence doSlo k vaznym stfetim mezi jordanskou armadou a
palestinskymi partyzany. Rogersiv plan tento vyvoj urychlil. Dne 1. zafi palestinsti
ozbrojenci zautocili na kréle a jeho doprovod pfi cesté na letiste.
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Dutsledkem radikalizace palestinskych organizaci byla jordanskd obcanska
valka, proslula jako ,,cerné zdri* (ajlil al-aswad). Dne 6. zafi se Lidova fronta
osvobozeni Palestiny pokusila o inos ¢tyt letadel s rukojmimi a pozadovala propusténi
palestinskych bojovnikli z vé€znic v Izraeli a Zapadni Evropé. Dvé unesena letadla
pfistala na letiSti Dawson Field u mésta az-Zarqa’, zatimco tfeti letadlo dorazilo
do Kéhiry a po vystoupeni cestujicich bylo vyhozeno do povétii. Ctvrty pokus byl
zmafen v Londyné. Dne 9. zafi na letiSti Dawson Field pfistdlo ctvrté letadlo
s pasazéry. K pozadavkim se pfipojila téz organizaci Fath. Nakonec byla rukojmi 12.
zafl propusténa a vSechny tii stroje vyhozeny do vzduchu. Dne 15. zafi palestinsti
partyzani ovladli mésto Irbid, kde vyhlasili lidovou vlddu (Lunt 1989, s. 131-133;
Sorby 2018, s. 753-754).

Dne 16. zafi kral al-Husajn vyhlasil mimotadny stav, vojenskou vladu sestavil
generdl palestinského pivodu Muhammad Dawid al-*Abbast (1914-1992) a vrchnim
velitelem byl jmenovan mars§al Habis al-Madzali. Nasledujiciho dne arméda vstoupila
do hlavniho mésta a nésledovalo 9 dni boju, kdy 25 000 palestinskych ozbrojenct stalo
proti 60 az 75 tisicim jordanskych vojakd. Ztraty cinily 3650 mrtvych a 11 500
zranénych Palestincl, jordanské ztraty cinily 537 mrtvych (Kerr 1971, s. 150).
Jordansti zpravodajci odhadovali celkovy pocet partyzani na 52 000. Iracké jednotky
o sile 25 tisic muzii nezasdhly (Lunt 1989, s. 135). Dne 20. zafi 1970 byly pies
jordanskou hranici pobliz Irbidu poslany syrsko-palestinské pozemni jednotky.
Armada vedend generdlem Hafizem al-Asadem (1930-2000) s timto postupem zasadné
nesouhlasila, a proto tanktim nebyla poskytnuta podpora syrského letectva. Disledkem
bylo, ze syrské jednotky utrpély od jordanské armady porazku (Lunt 1989, s. 139-141;
Dallas 1999, s. 137-138; Shlaim 2008, s. 323-330).

Egyptsky prezident “Abd an-Nasir vynalozil obrovské usili k feSeni
jordanského konfliktu. Byla vedena jednani v Kahife, kterd byla uzaviena 25. zafi
dohodou mezi kralem al-Husajnem a palestinskym vidcem ‘Arafatem. Usmifujicim
gestem krale bylo 26. zafi jmenovani nového pfedsedy prozatimni vlady, jimz se stal
Ahmad Tigan (1903-1981), jordansky politik palestinského pivodu. Dohoda
o pfiméfi byla mezitim je§té¢ upiesfiovana a podepsana 27. zaii 1970. Tim skoncila
prvni etapa jordanské obcanské valky. Egyptsky prezident ‘Abd an-Nasir vSak byl
zcela vyc€erpan a po infarktu nahle odpoledne 28. zati 1970 zemfel.

Po uklidnéni situace kral al-Husajn 28. fijna 1970 jmenoval piedsedou vlady
Wasfl at-Talla. Tento politik byl ptivodné velkym sympatizantem Palestinct. Po roce
1968 vsak dospél k zavéru, Ze palestinské organizace odporu zneuzivaji jordanské
pohostinnosti. Pfestoze byl zalozenim liberal, postavil se do cela kabinetu, ktery zcela
zlikvidoval politickou a organiza¢ni zakladnu palestinského hnuti odporu na tzemi
Jordanska.
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Dne 13. fijna 1970 byla podepsana dal§i dohoda s Jasirem ‘Arafatem, kteréd
potvrdila kralovu kontrolu nad svym statem. Palestin$ti partyzani byli vyzvani, aby
zlikvidovali své zékladny, bylo jim zak&zano nosit zbran¢ a objevovat se v uniformach
na vefejnosti. Pouze v “Ammanu bylo dovoleno viiddetim palestinskych organizaci
ponechat si ozbrojenou ochranu. Zaroven byla vyhlaSena amnestie, kterd umoznila
propusténi vSech zajatych palestinskych bojovniki a ndvrat Habase a Hawatmy do
Jordanska, pokud budou jednat v ramci Organizace pro osvobozeni Palestiny.

Oba vidcové vsak obnovili své utoky proti jordanskému rezimu. Nasledovala
druhéd etapa jordanské obcanské valky. V bfeznu 1971 zahijila jordanskd armada
ofenzivu proti zbyvajicim palestinskym bojovnikiim a vytlacila je z Irbidu. Dne
6. dubna 1971 kral al-Husajn nafidil Organizaci pro osvobozeni Palestiny, aby
odsunula ozbrojené partyzany z “Ammanu a rozmistila je v lesnatych pahorcich mezi
DzaraSem a ‘Adzlinem. Palestinské bojuvky vSak z novych pozic pokracovaly
v utocich na hlidky jordanské armady.

Dne 13. cervence 1971 =zahgjila jordanskd armada konecny ttok proti
partyzanim v ‘Adzlinské pahorkatin€. Ofenziva byla ukoncena 18. Cervence (Lunt
1989, s. 149). Mnozstvi palestinskych bojovnikl padlo v boji, dalsi ¢ast uprchla. Bylo
zajato kolem 2000 Palestincti, jimz pak bylo umoznéno odejit do Syrie. Asi 200
bojovniki preslo feku Jordan a vzdalo se Izraelcim. Nasledujiciho dne Organizace pro
osvobozeni Palestiny pfestala v Jordansku existovat a piesunula se do Libanonu.
Hasimovska monarchie obnovila svou plnou svrchovanost nad vychodnim bfehem
Jordanu.

Premiér Wasfi at-Tall doplatil na vyhnani palestinskych organizaci
z Jordanska svym zivotem. Dne 21. listopadu 1971 byl v Kahife pfed hotelem Sheraton
zavrazdén komandem palestinské teroristické Organizace Cerné zaii (Munazzzamat
ajlil al-aswad). O mésic pozdéji jordansky velvyslanec v Londyné Zajd ar-Rifa‘t
(*1936) o vlasek unikl smrti, kdyz se jeho automobil dostal do husté palby z
automatickych zbrani.

6 ZAVER

Predlozend studie analyzovala vnéj§i faktory a mechanismy, jez vedly
k destabilizaci jordanské monarchie v prvnim obdobi vlady krale al-Husajna v letech
1953-1971. Jordénsko se zahy dostalo do orbitu arabské politiky, kterou formoval
egyptsky prezident ‘Abd an-Nasir. Ukonceni britské okupace Egypta, suezska krize
a valka viijnu 1956, sjednoceni Egypta a Syrie vunoru 1958, jakoz i svrzeni
monarchie v Irdku v Cervenci 1958 inspirovaly jordanské politiky a dastojniky a vedly
k destabilizaci monarchie. K dals$i destabilizaci doSlo v souvislosti s aktivizaci
palestinského narodniho hnuti. Jordansko bylo nevyhnutelné zatazeno do Sestidenni
valky v cervnu 1967, jez skoncila izraelskou okupaci Zapadniho biehu Jordanu.
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Radikalni slozky palestinského hnuti odporu vytvafenim ,stitu ve state¢ ohrozily
uzemni celistvost Jordanska i monarchii samotnou. Stfet mezi palestinskymi partyzany
a jordanskou armadou vyvrcholil v jordanské obcanské valce v zati 1970 a v Cervenci
1971, jez skoncila odchodem Organizace pro osvobozeni Palestiny do Libanonu.
Hasimovska monarchie tak obnovila svou plnou svrchovanost nad vychodnim bfehem
Jordanu.

Kral al-Husajn se i po vyhndni Organizace pro osvobozeni Palestiny
z Jordanska snazil o smifliva gesta vii¢i Palestincim. Vaznym problémem zlistavala
otazka Zapadniho biehu. Z hlediska mezinarodniho prava se jednalo o jordanské uzemi
okupované Izraelem, a tudiz palestinsti Arabové ze Zapadniho biehu zistavali nadale
jordanskymi obcany. Organizace pro osvobozeni Palestiny v listopadu 1973 posilila
svou pozici, kdyz byla arabskymi staty uznana za "jediného zdkonného predstavitele
palestinského lidu". Po vyhnani palestinského vedeni z Bejrutu v srpnu 1982 obnovili
palestinsti predstavitelé kontakty s jordanskym kralem. V tnoru 1985 palestinsky
vudce ‘Arafat nabidl krali ‘Ammanskou dohodu, ktera potvrzovala princip
konfederace. Dohodu vSak odmitly radikalni palestinské organizace a diskuse mezi
Palestinci a Jorddnskem byly ukonceny v unoru 1986. Po vypuknuti prvni intifady
v prosinci 1987 kral al-Husajn akci Palestincii oficidlné podpofil. Nakonec se
31. ¢ervence 1988 vzdal naroki Jordanska na Zapadni bieh.

Vnitropoliticka situace v Jorddnsku vykazovala nebyvalou stabilitu. Dani
ovSem bylo potlaceni parlamentarismu v letech 1974-1988. Teprve formalni ukonceni
jordanského naroku na Zapadni bfeh umoznilo krali obnovit parlamentni Zivot v zemi
a na jafe 1991 byla schvalena Narodni charta. Ha§imovsk4 monarchie se sousttedila na
hospodaisky rozvoj vlastniho zajordanského tzemi a prozivala boom v dobé& iracko-
iranského konfliktu 1980-1988. V krizi a valce v Zalivu 1990-1991 se Jordansko
snazilo prostfedkovat. Po skon¢eni véalky se vSak pfipojilo k mezindrodnim sankcim
proti Irdku a v dob& embarga ekonomicky profitovalo jako tranzitni zemé do Irdku.

Kral al-Husajn se vyraznym zplisobem zasadil o piijeti izraelsko-jordanské
mirové smlouvy podepsané 26. fijna 1994. Zemtel dne 7. tnora 1999. Kraluv bratr
korunni princ al-Hasan byl kratce pfed jeho smrti zbaven néslednictvi a na triin usedl
al-Husajnlv nejstarsi syn jako kral “Abdallah II. Jordansko z roku 1999 bylo stabilnim
a vcelku prosperujicim arabskym stidtem, jenz si uchoval trvalé misto na mapé
Blizkého vychodu.

Problematika destabilizace arabskych statdi v dusledku vnéjSich faktora
a mechanismi je stale vysoce aktudlni i v dneSnich mezinarodné politickych vztazich
na Blizkém vychod¢, o ¢emz v posledni dobé svéd¢i zejména destabilizace Libye po
svrzeni diktatury al-Qadhdaftho a ob¢anska valka v Syrii za vlady prezidenta BaSsara
al-Asada.

Journal of International Relations, 2019, no. 3 © 185



POUZITA LITERATURA:

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

BARES, L. — VESELY, R. — GOMBAR, E. (2009): Déjiny Egypta. Praha:
Nakladatelstvi LN, 2009. 832 s. ISBN 978-80-7106-971-3.

DALLAS, R. (1999): King Hussein. A Life on the Edge. London: Profile
Books, 1999. ISBN 1-86197-147-8.

DANN, U. (1989): King Hussein and the Challenge of Arab Radicalism.
Jordan, 1955-1967. Oxford: Oxford UP, 1989. ISBN 0-19-507134-4.
Dokumenty k otdzce Blizkého a Stredniho vychodu (1963). Praha: MZV, 1963.
Dokumenty ke studiu mezinarodniho prdava a politiky. III (1977). Praha:
Svoboda, 1977.

GOMBAR, E. — PECHA, L. (2013): Déjiny Irdku. Praha: Nakladatelstvi LN,
2013. ISBN 978-80-7422-249-8.

GOMBAR, E. (2002): Islamistické organizace v Syrii, Jorddnsku a Libanonu.
In: Mezinarodni vztahy, 2002, ro€. 37, €. 3, s. 84-97.

GOMBAR, E. (2004): Kmeny a klany v arabské politice. Praha: Karolinum,
2004. ISBN 80-246—-0895-2.

GOMBAR, E. (2018): Jordanska monarchie ve stinu Britského impéria: éra
krale ‘Abdallaha I. In: Medzindrodné vztahy, 2018, ro€. 16, €. 3,s. 271-291.
HERZOG, Ch. (2004): Arabsko-izraelské valky. Praha: Nakladatelstvi LN
2004. ISBN 978-80-7106-954-6.

HUREWITZ, J. C. (1956): Diplomacy in the Near and Middle East. Volume II:
A Documentary Record 1914—1956. Princeton: Van Nostrand, 1956.

CHURI, J. (1988): Masari" al-wahda al-‘arabija 1913—-1987: wathd’iq
(Projekty arabské jednoty 1913—-1987: dokumenty). Bajriit: Markaz dirasat al-
wahda al-‘arabija, 1988.

KERR, M. (1971): The Arab Cold War. Gamal 'Abd al-Nasir and His Rivals
1958-1970. Oxford: Oxford UP, 1971. ISBN 0-19-501475-8.

LANDA, R. G. (2016): Istorija Jordanii XX vek. Moskva: Nauka, 2016. ISBN
978-5-89282-631-0.

LUNT, J. (1989): Hussein of Jordan. A Political Biography. London:
Macmillan, 1989. ISBN 0-688-06498-1.

PAPPE, 1. (2004): 4 History of Modern Palestine: One Land, Two Peoples.
Cambridge: Cambridge UP, 2004. ISBN 0-521-55632-5.

ROBINS, Ph. (2004): A History of Jordan. Cambridge: Cambridge UP, 2004.
ISBN 0-521-59895-8.

SALIBI, K. (1993): The Modern History of Jordan. London: 1. B. Tauris,
1993. ISBN 1-85043-610-X.

SHEMESH, M. (1988): The Palestinian Entity 1959—1974: Arab Politics and
the PLO. London: Frank Cass, 1988. ISBN 0-7146-3281-3.

SHLAIM, A. (2008): Lion of Jordan. The Life of King Hussein in War and
Peace. London: Allen Lane, 2007. ISBN 1400078288.

SMITH, Ch. (2001): Palestine and the Arab-Israeli Conflict: A History with
Documents. Boston: Bedford/St. Martins, 2001. ISBN 0333914422.

186 o Journal of International Relations, 2019, no. 3



21.

22.

23.

24.

SORBY, K. R. (2005): Arabsky vychod (1945-1958). Bratislava: VEDA,
2005. ISBN 80-89104-77-0.

SORBY, K. R. (2018): Arabsky vychod (1958—1970). Bratislava: VEDA,
2018. ISBN 978-80-89607-65-5.

WANNER, J. (2011): Ve stinu studené valky. Stredni vychod v letech
Eisenhowerovy doktriny 1956—1960. Praha: Nakladatelstvi LN, 2011. ISBN
978-80-7422-094-4.

WROBLEWSKI, B. (2128): John Bagot — A Friend of Arabs or Agent of

Imperialism? In: Rocznik orientalistyczny, 2018, ro€. 82. €. 1, s. 26-54.

Journal of International Relations, 2019, no. 3 o 187



MEDZINARODNE VZTAHY / JOURNAL OF INTERNATIONAL RELATIONS

Faculty of International Relations, University of Economics in Bratislava
2019, Volume XVIIL,, Issue 3, Pages 188 — 209

ISSN 1336-1562 (print), ISSN 1339-2751 (online)

Submitted: 4. 6. 2019 | Accepted: 10. 9. 2019 | Published 15. 9. 2019

DIVERGENCIE V NEMECKO-POLSKEJ BILATERALNEJ
KOOPERACII

DIVERGENCE IN GERMAN-POLISH BILATERAL COOPERATION

. .y .1 v V2
Stanislava Brajercikovad, Zdenék Kiiz

Nemecko-pol'ské vztahy st formované rdznymi fazami evollcie,
ovplyvnenymi tak negativnymi historickymi skusenostami, ako aj politickym
a ekonomickym vyvojom v Eurépe. Z dovodu rozdielov v narodnych
zdujmoch, ako aj v pozicidch oboch §titov v NATO a EU, je mozné sledovat
zdsadné diskrepancie vich bilaterdlnej kooperacii. Clanok ma za ciel
identifikovat’ hlavné sporné body v nemecko-pol'skych zaujmoch nielen
vyluéne na bilateralnej urovni, ale aj na urovni multilateralnej v ramci
europskych zalezitosti. Clanok sa pokusi odpovedat’ na hlavna vyskumnt
otazku: ,Sprava sa Nemecko vo¢i Pol'sku v definovanych oblastiach
kooperacie ako idealna civilna mocnost?*’
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German-Polish relations have undergone various phases of evolution,
influenced both by negative historical experiences and political and economic
developments in Europe. Due to differences in national interests and the
positions of the two countries in Europe and Nato, some discrepancies do
appear in the course of their cooperation. This article identifies the main
disputed issues in German-Polish relations linked with both European policy
and purely bilateral matters stemming from the context of the negative
experiences of World War II. The article then attempts to answer the primary
research question: “In defined areas of cooperation, does Germany treat
Poland as an ideal civilian power?*
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1 INTRODUCTION

When analysing the bilateral relations between Poland and Germany, the wider
European context must be considered. Since Poland’s EU integration, changes can be
observed in German-Polish cooperation, in consequence of the different expectations
and interests of the two partners. On the one hand, the influence of international
events, such as the Iraq war, is manifest; on the other, the roles of the two central
European countries have undergone a profound change. By integrating into the EU and
Nato, Poland assumed the role of an equal partner to Germany, having abandoned the
role of an applicant for support, as had typically been the case throughout the 1990s
during Poland’s political and economic transformation, when the country aspired to
become a member of trans-Atlantic organisations (Malinowski 2013). Germany
probably underestimated Poland and its different, particular interests that stem from its
geographical position. It lies on the EU’s periphery, close to Russia and other countries
that emerged out of the former Soviet Union, notably Ukraine. At the same time,
Germany and Poland sought to project their relationship as close, similar to that
between Germany and France. But even the trilateral cooperation of the “Weimar
Triangle” did not confirm German-Polish relations as close (Reiter 2003). German-
Polish cooperation is influenced not just by the European context, but by the foreign-
policy priorities of the successive governments on both sides (Lada 2011),* which have
caused multiple issues in this relationship. Although relations improved when the two
governments adopted a joint statement in 2011 on the twentieth anniversary of the
German-Polish Treaty of Good Neighbourship and Friendly Cooperation (Malinowski
2013),” multiple problems and disproportionalities persist.

* As Gerhard Schréder’s government came to office in Germany in the late 1990s, there was
a renewed mistrust of Germany in Poland, especially due to fear that the concept of
“Sonderweg”, or separate path, was returning to Germany’s foreign policy, a concept that led
Germany to pursue its own national interests within the EU and to refuse to support the USA in
the Iraq intervention. Poland responded by adopting a strictly disapproving approach towards
negotiations concerned with the EU constitution. By contrast, under Prime Minister Donald
Tusk Poland returned to the role of a responsible and constructive partner, active in negotiating
financial and economic matters, as well as supporting deeper European integration. At that time
the prevailing public opinion was that German-Polish cooperation in the EU was indispensable
(Lada 2011).

> The two partners pledged to improve the situation of Polish-born German citizens and Polish-
speaking inhabitants of Germany. They also agreed to closer cooperation within European
projects and initiatives, including full implementation of the Euro-Plus Pact and a strengthening
of the Common Foreign and Security Policy and the Common Security and Defence Policy,
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This article aims to identify the main issues in German-Polish cooperation,
both those linked with European policy and the particular issues stemming from the
context of the negative experiences of World War II. The article then attempts to
answer the primary research question: “In defined areas of cooperation, does Germany
treat Poland as an ideal civilian power?” Methodologically this analysis relies on the
fundamental premises of the civilian power concept. Support for democratisation, good
governance and dissemination of democratic principles and universal values are
considered as the main characteristics of a civilian power. It is in the interests of such
a power to cooperate with its partners in the military domain, not just regionally or
bilaterally, but in particular multilaterally, within international organisations such as
the UN, Nato and the EU. A civilian power is even willing to support the increase of
its partners’ military capacities in order to maintain peace and stability. Military power
can only be used in accordance with international law, as a measure of last resort, if
every possible diplomatic attempt to resolve a conflict has proven ineffectual. In terms
of the economy, a civilian power supports efficient structures and the market economy,
and makes use of the benefits created by free trade. Hence it is in its interests to seek
closer integration, helping to liberalise trade and remove trade barriers between
partners (Maull 1999, Maull 2000, Ktiz 2007, Kiiz-Urbanovska 2014). Should be
established that Germany’s political behaviour towards Poland does not correspond to
the civilian power concept, two more concepts, namely a trade state’ and a middle
power’ will be considered.

including increasing EU military capacities, and support for the European Neighbourhood
Policy, with an emphasis on Eastern Partnership (Malinowski 2013).

6 A trade state is primarily oriented towards the affluence and prosperity of the country as
a whole and especially its population, and this is prioritised in any foreign-policy disputes. As
with a civilian power, it is in a trade state’s interest to resolve any conflict peacefully and to
cooperate internationally on creating and maintaining peace. According to Michael Staack, the
main rationale for such actions and for such a state’s interest in peaceful conflict resolution, in
cooperation and in balancing the interests of various states through multilateral cooperation is
the trade state’s awareness that trade and prosperity can be most consistently developed in
a peaceful international environment, regionally as well as globally, but particularly in a world
economic system based on liberal values and principles (Staack 2013, p. 1). Similarly scholarly
literature encounteres multiple arguments that confirm the primary interests of trade states and
their efforts to liberalise trade and achieve an open economic environment, which should
prevent any conflicts or wars (Mansfield- Pevehouse 2000, p. 2).

7 States are qualified as middle powers on the basis of either their capacities and capabilities, or
their behaviours. Be that as it may, many authors agree that a middle power is located between
a great power and a small state; it has at its disposal certain power, both material and non-
material, that is greater than that of a small state but smaller than that of a great power. In
consequence of this a middle power is unable to influence international relations on its own. Its
power is insufficient to do that; rather, what is expected is that it would be able to establish
itself in a regional context, where it can act as a dominant power, determining the relations
between the actors of the region. The relative power ranking of a state is important for the
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In order to identify the main disputes in the German-Polish cooperation and
the German foreign policy behavior as well 35 interviews were conducted with
German policy-makers as well as foreign and security policy experts. Ten out of the
total number of interviews were conducted with members of the German Parliament
(Bundestag) in the period between March and July 2015, ranging across a wide
spectrum of German political parties. The remaining interviews were with members of
the German and Polish foreign and security policy community, and were conducted in
the period from October 2017 to September 2018. This group is represented by experts
of the European Council on Foreign Relation Berlin, the German Institute for
International and Security Affairs (SWP), the German Council on Foreign Relations
(DGAP), the Peace Research Institute Frankfurt, Bundeswehr University Munich, the
Konrad Adenauer Foundation Berlin, the Hanns Seidel Foundation Munich, Centre for
Eastern Studies (OSW) and the Polish Institute of International Affairs (PISM).

2 THE MAIN POINTS OF DIVERGENCE IN GERMAN-POLISH RELATIONS

2.1 THE ENERGY POLICY
The energy issue is a critical aspect of German-Polish relations. It is linked

with both the German concept of “Energiewende”, or energy transition, and with the
differing positions the two countries take on European energy policy.

First we need to consider that Germany’s energy policy is based on support for
renewable resources and a gradual retreat from nuclear power. Germany set itself the
goal that “in the future energy mix, renewable resources will provide the greatest part”
(Bundesministerium fiir Wirtschaft und Technologie 2010, p. 3). Poland views
“Energiewende” as contrary to its interests. Like other countries of the Visegrad
Group, it supports renewable resources, but proposes that their share of the energy mix
should be a minimum of 27%, whereas Germany strictly demands a minimum of 30%
(Uken 2014). The two countries consider the proportion of renewable sources in the
energy mix an important issue, as this is a matter of common agreement among EU
member states; but in ensuring energy security, there are other energy sources that also
play a key role, above all nuclear energy and coal, which particularly dominates
Poland’s energy policy (Misik 2013a). Poland is pushing for the constituents of the
energy mix to be a matter solely for nation states (Records of interviews at the Centre
for Eastern Studies (OSW) and the Polish Institute of International Affairs (PISM)
2018). According to Poland and its Central European partners, the energy mix must
reflect national characteristics, which are key for ensuring energy security. Common

overall conceptualisation of a middle power: such a power adjusts its behaviour to the relative
balance of power in the system (Gecelovsky 2009, Ungerer 2007, Cooper- Higgot- Nossal
1993, Cooper 2013).
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rules governing the energy mix, as presented by Germany and others, are seen in
Poland as pressure exerted by some EU member states not to use certain energy
sources (Misik 2013a). In its energy mix, Germany focuses on developing biofuels and
wind power, thus creating pressure on Polish and Czech transmission networks.
Germany’s intention to shut down all its nuclear power plants by 2032 is narrowly
linked with this. In terms of developing transmission networks, Germany’s policy
seems strongly one-sided and focused on promoting the country’s own interests in
implementing its “Energiewende” project; German policy is thus affecting its
neighbours and other countries in Central Europe (Misik 2013b).®

What is crucial in energy matters from the viewpoint of Poland and other three
Visegrad Group countries is that an Energy Union is the chief goal of contemporary
German foreign policy, and it might guarantee energy security on the European
continent. The EU’s Energy Union necessitates the unanimity of all member states and
the EU must act as a joint negotiator with third parties, including Russia (Nosko-Thim
2011). Germany’s fundamental vision is to provide sufficient energy interconnections
between all EU members and to implement important energy projects that would
guarantee the EU’s independence from importing energy raw materials. The country
emphasises in this context that energy diversification is needed.” Despite this,

¥ The development of transmission networks in Germany negatively influences its neighbouring
countries, as theirs are overloaded largely by cross-border lines, which means greater losses in
electricity transmission and hence a negative influence on the prices paid for electricity by
domestic customers. Also, national transmission system operators are unable to perform agreed
international electricity trades as their systems are overloaded. Several measures have been
adopted to deal with the problems that arise, such as a compensation mechanism that applies at
the EU level which, however, is insufficient. Acting under the influence of these negative
externalities, Germany started bilateral talks with its neighbours, with the aim of establishing
more efficient regulation of the amount of electricity allowed through the network, with
advantages for both Germany and the Visegrad Group. A result of these negotiations was the
construction of “phase-shifting transformers” at German borders, which are able to regulate the
amount of electricity allowed through, and hence to protect the transmission networks. This was
agreed by Germany and Poland. Together the Visegrad Group countries seek to achieve change
and to exert pressure on Germany at the EU level. The Germans believe that the solution is
further development of infrastructure, in particular, a “smart grid”, which is better able to
respond not just to the demand but also to the supply of energy (Misik 2013b).

? Germany’s former foreign minister and current Federal President Frank-Walter Steinmeier
sees the options for diversification in, on the one hand, a focus on other suppliers, notably
Asian countries, and, on the other, in support for shale gas, which will increase the
competitiveness of countries that have such reserves. The common energy policy has as its aim
to mitigate tensions in energy relations between states by implementing a resistant contractual
scheme interlinking supply, transit and consumer countries on the basis of exactly stipulated
rules as well as a mechanism for resolving any potential situations of crisis and conflict. This
should prevent the current use by certain countries (for example, Russia in the context of the
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Germany is also the main advocate of constructing the Nord Stream 2 gas pipeline,
arguing that this is a largely economic and not a political project, though most EU
member states led by Central European countries — Poland in particular — see it as
deeply political. With Nord Stream 2 operational, Russia’s Gazprom’s share of the
German energy market would rise from 40% to 60%. Germany emphasises that the
construction can only go ahead as long as Russia adheres to its commitment, namely
that even after 2019 it would not stop supplies of gas to Central Europe via Ukraine.
Germany rejects the criticism voiced by its European partners, who have argued that
Nord Stream 2 would increase EU energy dependency on Russia, and that a European
energy union would not be created (Bota- Krupa- Thumann 2016). Poland sees Nord
Stream 2 as a threat to its energy security, which is linked to Ukraine’s energy security
and risks to transit routes. The country calls for the diversification not just of energy
routes but also of energy sources, relying again on cooperation with the USA, which is
interested in exporting its gas to Europe. This means that in the further development
and discussions of Nord Stream 2, the position taken by the USA will play
a fundamental role, as the latter country could block the project and impose sanctions
on European energy firms cooperating with Gazprom. Poland has also showed interest
in closer cooperation with Denmark on the Northern Gateway gas pipeline project. In
negotiations over halting the Nord Stream 2 project, Poland cannot rely on the support
of other Central European countries, which are passive on this matter and seek other
alternatives for diversification (Records of interviews at the OSW and the PISM 2018).

2.2 EASTERN PARTNERSHIP
Polish and German interests also diverge somewhat with respect to the Eastern

Partnership project. The aim of the German government is to gain greater influence
over Polish interests in the Eastern Partnership policy and its implementation within
the EU framework, that is, to harmonise Poland’s geopolitical aspirations with the
German position on the EU’s Eastern policy. To date, Germany has been inclined
largely to support the Eastern Partnership project because thanks to its Eastern policy
the EU can develop its capabilities to act beyond its borders and over and above what
was previously possible (Wece 2009, p. 163).

Germany’s interest in stabilising the Eastern European region and the EU’s
external border must be understood primarily with respect to the country’s export-
oriented economy — that means with respect to a trade state, a position assumed by
Germany vis-a-vis Eastern European countries. From Germany’s point of view, what is
needed is the introduction of instruments of support for Eastern Partnership countries,
including free-trade zones, agreements on deeper and more comprehensive

conflict in Ukraine) of energy and energy supplies as instruments to pursue their own political
and foreign-policy objectives (Steinmeier 2014).
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cooperation, the implementation of public administration reforms and the development
of bilateral and multilateral cooperation with an emphasis on disseminating and
sharing common values such as democracy, freedom and human rights. Germany
welcomes the Eastern Partnership initiative — a product of Polish-Swedish cooperation
— but key tasks in the region include, on the one hand, ensuring German economic
prosperity in the region of Eastern Europe and South Caucasus by creating appropriate
conditions there for trading with these countries, and, on the other, maintaining stable
relations with Russia, which has its own specific position — and its own interests — in
the region (Handl 2011, p. 375).

Germany is concerned that too much support for the Eastern Partnership
project would be viewed negatively by Russia as an attempt: to exclude Russia from
a privileged partnership with the EU; to prevent the signing of an exclusive
Modernisation Pact; and especially to intervene in the Russian sphere of interest. The
problem is that Chancellor Merkel’s government lacks engagement and interest in
Eastern policy (Meister 2011); some scholars have even described Germany’s policy
towards Eastern Partnership countries as passive.'” They recommend closer and
stronger cooperation between Germany and Poland, the initiator of the Eastern
Partnership project and currently its greatest advocate. A combination of Polish and
German interests would improve the efficiency of actions so far implemented and
would win support from other EU members for the project, as well as from the
majority necessary for the successful formation of EU foreign policy (Meckel et al.
2012). However, Germany confirms the conservative modus of its foreign policy,
seeking to avoid antagonism not just in its bilateral relations with Russia but also in
EU-Russian relations. Germany is not interested in developing the Eastern Partnership
to the extent of its six partner countries acquiring full EU membership; rather its
primary interest in Eastern policy is to develop bilateral relations with countries in the
region at a level that will bring significant political and economic benefits to Germany.
Eastern European countries are attractive to Germany: for its exports and investment;
for their economic growth and the growth of their domestic demand; for their cheap
labour, geographical proximity and cultural links; and, last but not least, because
German firms have improved their knowledge of the region and its specifics. Although

' A similar scenario of German passivity unfolded at a 2015 Eastern Partnership summit in
Riga, which was crucial in terms of articulating the aims of EU foreign policy towards Eastern
European states. The summit examined Russia’s aggressive policy in the region, specifically,
the pressure exerted on Armenia not to sign an Association Agreement; the invasion and
annexation of Crimea; the Russo-Ukrainian war in the Donbass; and also the prevailing
instability in Moldova and the new foreign-policy orientation of Belarus. It was expected of
Germany — currently the strongest European economy and EU leader in sanctions policy against
Russia — to take the lead at the negotiations and push new political ideas into the EU’s Eastern
policy (Gressel 2015, pp. 5-7).
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Eastern Europe is important for the German economy, from a political perspective one
may expect that the country will oppose the region’s full integration into the EU
(Gotkowska 2010).

On the basis of the above we note that Germany plays a specific role in
Eastern Partnership policy. In certain respects it acts as a middle power, as an agenda
setter — for example, in negotiating the Minsk Agreement between Ukraine and Russia
in a “Normandy format”, alongside France (Record of interview with a Konrad
Adenauer Stiftung expert 2017, Record of interview with a Bundeswehr University
professor 2018). But Germany also acts as a trade state, pursuing its own economic
interests and seeking deeper economic cooperation with Eastern partners. Germany
thus seeks to maintain the status quo in European neighbourhood policy (Pond-
Kundnani 2015).

In Poland a different approach can be observed, since the creation of this
initiative in EU foreign policy has been a Polish priority since 2003. At that time, the
EU did not have a clear policy towards its new eastern neighbours and in 2003 the
European neighbourhood policy was only in the first stage of its development; hence it
was apparent that by acceding to the EU Poland would be able to fill this vacuum.
Poland was also aware that it could use EU foreign policy to enlarge its own influence
both in the Union and among its eastern neighbours, by assuming the role of an expert
on the East and a promoter of democracy. It has been able to make use of external
conditions — the Orange Revolution, the war in Georgia, the conflict over gas supplies
and the Ukrainian crisis — to establish closer relations with the former Soviet republics,
providing support for the transformation processes unfolding in these countries with
the ultimate goal of their full integration into the EU. Although Poland’s engagement
in Eastern policy has been undeniable, progress has been slow, for multiple reasons.
First, sufficient support from other European partners, notably Germany and France,
was absent; Germany emphasised the development of the “Black Sea Synergy”
initiative, started in 2007, while France focused on its Union for the Mediterranean
project, aiming for closer cooperation with the EU’s southern neighbours. Second,
pressures both internal and external to which the EU had to respond — the rejection of
the Lisbon Treaty by France and the Netherlands; budget problems; efforts to maintain
geopolitical stability and security on the European continent, including balancing the
powers and spheres of influence of the EU and Russia; the threat of increased
migration from Eastern Partnership countries; the risks of changes to borders; and
increasing internal crime — all led to reticence in the EU’s position towards the Eastern
dimension of its neighbourhood policy. Third, Poland failed to present a clear,
constructive and strategic vision of Eastern policy and of its own role in its
implementation, in consequence of which the foci of such a policy were limited to its
two chief aims, that is, support for democratisation and transformation of the Eastern
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neighbours. Last but not least, Poland itself faced pressures; on the one side, from
Russia and the latter country’s rejection of European countries’ engagements in
Georgia and Ukraine; on the other, from its European partners, who expected Poland to
act as an agenda setter for Eastern Partnership policy, to make use of its experience
with democratisation and transformation processes and to apply this experience
successfully in Eastern European states. Close and strong relations with Eastern
partners, as well as historical and cultural links, complicated Poland’s task of balancing
its EU commitments with support for Eastern European countries in the process of
their democratisation (Kaminska 2014, pp. 141-147).

The question today is to what extent will the changes in Poland’s political
direction influence its interest in supporting the Eastern Partnership project? So far it
seems that Poland remains committed to the project, viewing it as a success of EU
foreign policy. Warsaw has long strongly supported the democratisation and
Europeanisation of Eastern European states, with the stabilisation of the region and
security guarantees being the main factors of Polish engagement (Plachciak-Zielinska
2015). Taking into consideration the specific forms of Polish cooperation with Eastern
European countries, we note efforts in developing bilateral relations, as well as
multilateral relations within the EU, in the following areas: improvements to
democracy and governance; better border management; agricultural and rural
development; and entrepreneurship initiatives. Multilateral cooperation is based on
joint projects, funded by international organisations which provide development
grants, specialised institutions and programmes (Record of interview with a
programme worker of the research institute of the German Association for
International Affairs 2015)."

As far as the implementation of the Eastern Partnership policy by Poland and
Germany is concerned, it is true that the two countries share an interest in developing
favourable relations between the EU and Eastern European countries; but the problem
remains of the degree of engagement of the two countries in Eastern policy, as well as
the inability of European states hitherto to find a suitable strategy for stabilising the

" Specific projects in Armenia and Azerbaijan are focused on supporting disadvantaged
groups, environmental protection and agricultural and rural development. In Belarus, support is
also given to disadvantaged groups as well as independent media, civil society initiatives, youth
and education. In Georgia, the programme focuses on disadvantaged groups, regional
development, strengthening of public administration and local government, while in Moldavia
and Ukraine, support is focused on public safety, protection of borders, regional development,
small and medium-sized enterprises, job creation and, similarly to Georgia, strengthening
public administration and local government. Poland has kept its role of a leading international
donor for development targets in Eastern Partnership countries (Record of an interview with a
programme worker of the research institute of the German Association for International Affairs
2015).
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different political systems in Eastern Europe, for their democratisation and for
strengthening economic relations (Malinowski 2013, p. 92). Eastern policy is an area
in which potential close and deep German-Polish cooperation ought to be realised most
conspicuously and consistently. However, the present developments in relations
between the two countries, as well as the presence of more serious problems at the
European and international levels, does not suggest that clear-cut joint solutions will be
found for Eastern Partnership policy, nor that cooperation between Germany and
Poland in this area will become closer.

2.3 SECURITY

Security and defence are other areas in which the differing Polish and German
positions and views are apparent. This is largely linked with their differing views of
what the security issues are, and a misunderstanding on the part of Germany of
Poland’s demands in the context of threats and hazards.

These differences are due to the two countries’ geographic positions in Europe
and their perception of security threats and risks. On the one hand, we have a Germany
surrounded by stable, democratic states, in which the risk of major domestic political
change is minimal (Malinowski 2013). Nor does Germany feel threatened by more
distant influences such as Russia’s aggressive policy or the unstable situations in the
Middle East or Africa (Gotkowska 2018, p. 12); as such it refuses to strengthen the
presence of Nato or US military units in Europe. Rather, Germany is concerned with
internal threats, such as terrorism and cyber terrorism, increasing cross-border crime
and uncontrollable migration flows (Malinowski 2013). On the other hand, we have
a Poland surrounded by unpredictable Eastern European countries and Russia’s unclear
foreign-policy direction, in consequence of which Poland primarily relies on enhanced
security and defence cooperation in Nato, and hence consents to a greater presence of
US and Nato units. Crucial for Poland is close cooperation in Nato’s Eastern Flank,
seen as proof of reinforced collective defence in the East under Nato’s patronage. In
this context, Central European countries agreed to locate the Multinational Division
North East (MNDNE) HQ in Elblag, Poland; this should improve Nato’s ability to
implement collective defence measures on the Eastern Flank (Visegrad Group 2017).
Poland has become the main US ally on the Eastern Flank, as shown by the presence of
around 5,000 US soldiers on Polish territory as part of rotating, mixed tactical units
and air force units. These come under the American European Deterrence Initiative
and USA-led combat group that are part of Nato’s deterrence policy. Poland
demonstrates its ambition to have close and strong relations with the USA by
increasing its capacities and by participating in combat operations by the global anti-
Isis coalition led by the USA to stabilise the Middle East (Gotkowska 2018, pp. 14-
15).
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These factors also influence the degree of Poland’s engagement in European
security and defence policy initiatives, such as the Pesco (Permanent Structured
Cooperation) project, of which Germany was an initiator. Pesco is a source of
contradictory Polish and German positions. Germany follows largely political aims in
implementing the project, emphasising its continuous, reticent position on using
military means to resolve conflicts and crises.'” From Germany’s viewpoint, Pesco
was a success in that a relatively unambitious format was negotiated for cooperation
that has political importance without entailing any agreement to fulfil strictly military
commitments (Gotkowska 2018, p. 18).

Poland was very sceptical of Pesco from the very beginning; fearing Russian
aggression, the country is eminently interested in strengthening collective defence and
reforming Nato structures. Thus it has joined only two Pesco programmes, “Military
Mobility” (in which Germany is the leading country) and “European Secure Software-
defined Radio” (ESSOR), in which both countries participate. From the Polish
perspective, Pesco is advantageous for developing military capacities largely within
the framework of crisis management operations. It is beneficial to the defence
industries of the largest participating states and focuses on threats and challenges from
Europe’s southern neighbours, not from the East which is what matters to Poland
(Gotkowska 2018, p. 11).

Poland also has demands that diverge from Germany’s views on the
“Framework Nations” concept, proposed by Germany in 2013 and adopted by Nato in
2014. This concept is a pragmatic approach to cooperation on a voluntary basis,
preserving full sovereignty and allowing the choice of the most suitable scenario of
engagement for nations in coordination with Nato. The original German concept was
based on two interlinked pillars. First, participating states can concentrate on the
coordinated development of their capabilities in “capability clusters” in order to close

'2 Germany’s reasons for initiating Pesco were as follows: (1) it was in Germany’s interests to
provide a positive response to French initiatives for closer European collaboration in at least
one area and hence to demonstrate the potency of the German-French tandem in the EU. (2)
Germany wanted to demonstrate to the new US administration that Europe was willing to
assume greater responsibility for its security and invest more in military cooperation. (3) The
domestic context — specifically, German popular opinion — for which a narrative of a “European
defence union” is more palatable than strengthening Nato cooperation. Also fundamental from
the German perspective was reinforcing industrial cooperation within the EU defence sector to
benefit Germany’s arms manufacturers, but this cooperation will not exceed the permitted
degree of military engagement of Germany’s Bundeswehr, especially in the Middle East and in
Africa. Consequently, Germany initiated projects solely in non-military domains, such as
medical support and logistics, thus becoming a leading country in four projects: “EU Medical
Command”, “Network of Logistic Hubs in Europe and Support to Operations”, “EUFOR Crisis
Response Operation Core” and “EU Training Mission Competence Centre”, and a participating
country in seven Pesco initiatives (Gotkowska 2018, p. 8).
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their “capability gaps”. Currently the Framework Nations concept includes 16 clusters
and each of the participating nations freely decides on its participation in the individual
clusters. The second pillar has been described by experts as the core of a “European
army” — an ambitious plan for structured and collaborative planning of forces under
Germany’s leadership. It is expected that close cooperation between the armed forces
of the states involved in the Framework Nations concept with Germany’s Bundeswehr
will improve the fundamental interoperability of the forces and harmonise the
development of their capabilities. Cooperation also brings options for creating
effective multinational combat divisions around a German core. Two of these divisions
would be formed around German divisional headquarters. This will be a multinational
air group, which will rely on Germany for more than three-quarters of its capabilities
(Glatz-Zapfe 2017, pp. 2-3).

By proposing the Framework Nations concept, Germany pursued three main
objectives. (1) It justified the maintaining of the spectrum of its capabilities and
military structures, allowing the Bundeswehr to re-embark on a sustainability pathway
in operations through cooperation with other armed forces. If Germany finds partners
willing to commit to permanent and stable cooperation, it will not be able unilaterally
to modify these international structures in the future. (2) Once the concept is
implemented, a new level of defence planning will be achieved among states, with
partners preparing their actions in more detailed, reliable and coordinated ways. In
doing so they may systematically use their experience of Nato and EU operations in
order to achieve long-term plans and preparations for the future development of their
security-defence cooperation. (3) Germany saw the concept as an opportunity to
present a conspicuously German initiative at the 2014 Nato summit, and thus deflect
attention away from its reputation: that of an ally who promotes maintaining the status
quo above everything else (Major-Moélling 2014, p. 2).

Several aspects of the concept remain debatable. First, we might well ask to
what extent the other partners will be willing to join the German proposal, due to
concerns over their possibly excessive dependence on German security policy, as well
as over Germany’s reticence in using military force and approving a mandate for
international operations (Major-Molling 2014, p. 3). Germany consistently advocates
the use of military force only as a last resort, something that stems from its role as
a civilian power. Also, at the project’s inception opinions were voiced that the German
government was seeking to support its own defence industry through this initiative; for
the smaller countries this implies greater dependence of their capabilities on the
defence-industrial interests of Germany. But, for Germany too, this project brings new
obligations, which the country will have to fulfil during its successful implementation.
Politically, Germany needs to demonstrate its readiness to assume responsibility for
this close form of cooperation; it must show its reliability; be able to explain its
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decision to participate or not in particular operations; and clearly define its security-
policy objectives and the conditions under which it is willing to engage militarily. In
legal terms, Germany must unambiguously establish whether the acceptance of such
a close and in some cases irreversible dependence is compatible with the opinion of the
Federal Constitutional Court with respect to the Lisbon Treaty.

In military terms, Germany’s reticence in implementing its original ambitions
for the project gradually has become apparent. Germany declares that this is a long-
term concept, the results of which will only become apparent in the future, and hence it
has focused on implementing only small steps — that is, individual bilateral projects.
Germany’s ability to integrate the concept into an EU framework — not to focus solely
on Nato — will also prove important. Developments to date suggest that the option of
defining military capabilities in the context of civilian instruments and industrial
capacities in the EU goes unused. EU countries need to be ready to organise in a way
that will be effective militarily and efficient economically (Major-Malling 2014, p. 4).

Although Poland joined the German concept, it expresses different demands.
Poland together with the Baltic states ask Germany as well as other Nato member
states for more active support in ensuring their defence and security, which they see as
under threat from Russia’s foreign policy. Southern Nato states have an eminent
interest in protecting their borders, which are threatened by instability and
uncontrollable migration flows (Major-Mdlling 2014, p. 1). Germany’s response to
both demands is, again, guarded, and hence it is not realistic to expect that cooperation
between Poland and Germany within the Framework Nations concept will become
stronger or deeper.

As noted by an expert of the Centre for Eastern Studies (OSW) in Warsaw,
Poland views both Framework Nations and Pesco as disrupting the balance between
Nato and the EU in their engagement in defence and security provision in Europe. It is
not in Poland’s interest to alter the importance of Nato’s task in providing European
defence and security, and Poland also does not see EU initiatives that are part of the
Common Defence and Security Policy as sufficient to achieve enhanced security and
defence cooperation (Record of interview at the OSW 2018).

Defence expenditure is also a disputed point in German-Polish defence and
military cooperation. Whereas Poland has adopted a law on the reconstruction,
technical modernisation and funding of the Polish armed forces, under which the
Polish government pledged gradually to increase defence expenditure over the next 12
years (2.1% of GDP in 2019; 2.2% in 2020-2023; 2.3% in 2024-2025; 2.4% in 2026-
2029; and 2.5% in 2030), which is in agreement with the Strategy for Responsible
Development adopted by the Polish government (Defence24 2017), German political
leaders and the expert community do not believe it is realistic to increase German
defence expenditure to 2% of GDP. For Germany it is more important to support the
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non-military area of defence-security cooperation than the military aspect. The popular
opinion is that Germany does not need such strong armed forces and political leaders
share the view that increasing German military might — making it the strongest in the
EU — would contribute to political tensions between Germany and other EU members.
Several security analysts note that no EU country desires a militarily strong Germany;
hence the country will continue to promote the civilian character of its policy and non-
military security and defence objectives (Records of interviews 2017). In the spirit of
the civilian power concept, Germany prefers a comprehensive notion of security and
declares that investment in development aid and environmental security should be
included in overall defence and security expenditure (von der Leyen 2018).

This discrepancy in terms of complying with the commitment to give at least
2% of GDP to defence is also confirmed by the table below, which compares defence
expenditure and the size of armed forces personnel of Germany and Poland; indicating
also the different ranking of the two countries globally.

Despite the persistent discrepancies between Germany and Poland in the
military-defence area, which are to some extent marked by the critical perceptions in
Germany of Polish domestic political developments, experts agree on one thing: if
Poland fulfils its obligations with respect to at least one of the EU initiatives in the
defence area it has signed up to, it might become one of the key pillars of European
defence and take advantage of the benefits of the projects in modernising the defence
industries of member states that are worth billions of euros. Crucially for this, Poland
must start seeing European defence initiatives as possibilities and not as threats
(Zaborowski 2018).

2.4 REFUGEE CRISIS

How to deal with the refugee crisis? This has been another point of dispute
between Germany and Central European countries, as Germany has failed to consider
their position. However, this topic does not resonate as strongly in Polish domestic
politics as it does in Czechia, Slovakia and Hungary. Therefore it is only a marginal
issue in the German-Polish political dialogue (Record of interview at the OSW 2018).

In fact, during the initial discussions on how the refugee crisis ought to be
resolved Poland supported Germany, voting for compulsory quotas. A change of
government, however, also meant a change in the Polish position on the refugee issue.
Like other Visegrad Group countries, Poland rejected compulsory quotas, maintaining
the line with Prime Minister Viktor Orban of Hungary. In the argumentation of
Visegrad Group countries political leaders, the refugee crisis presents significant risks
to the current relatively stable political and security situation on the European
continent, specifically: the risk of a negative spill-effect and the fragmentation of key
areas of integration; risks to the Schengen area, common market and free movement of
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people due to reinstated border controls; and concern over the gradual re-orientation of
the EU on the refugee issue and its growing engagement in the Mediterranean and the
Middle East, thus minimising the importance of other domains such as Europe’s
Eastern policy. Visegrad Group countries see Germany’s behaviour as manifestations
of a new European policy assertiveness and German unilateralism, analogous to its
actions during the Eurozone crisis and in European climate policy, in which it saw its
partners’ refusals as stubbornness and a lack of solidarity that had been repeatedly
granted to them by the EU since their accession (Lang 2015).

Central European states claim that they are interested in promoting the
principle of “effective solidarity”, based on a readiness to participate in preparing
strategies for effective and integrated development cooperation with countries of
migration origin and transit, and consequently granting development and humanitarian
aid to these countries. At the same time, they declare their readiness to improve the
efficiency of bilateral and EU assistance for groups at risk in countries and regions
threatened by conflict (Joint Communiqué of the Visegrad Group...2015). The primary
areas of their engagement are the Balkan countries, protection of EU external borders,
support for continuous and close dialogue with Turkey, and improving the efficiency
of FRONTEX. Poland strictly rejects Germany’s “willkommen” policy. Polish experts
describe this as a failure of Germany’s soft power and of Germany as a civilian power
(Record of interview at the OSW 2018).

3 DISPUTED BILATERAL ISSUES: QUESTIONS OF THE PAST AND MINORITIES

The position of national minorities in both countries, as well as questions of
the past, also give rise to disputes in German-Polish cooperation. The acuteness of
these issues varies depending on the political constellation in the two countries.

The minorities issue arises due to asymmetry between the positions of the
German minority in Poland and the Polish minority in Germany. Supported by the
Polish government, Polish public opinion is that the position of the Polish minority in
Germany is much worse than that of the German minority in Poland. The Polish side
expects the increased support of and closer cooperation with Germany’s federal states.
In connection with the issue of the positions of minorities and lacking partnership,
questions of the past have re-emerged and with them also a feeling of grievance on the
Polish side. Questions of the past resonated in the German-Polish dialogue even during
the negotiations for Poland’s accession to the EU. Poland expressed its concern over
Germany’s attempts at revisionism and the re-appearance of German claims. This
discord between Poland and Germany then escalated, not least due to the approach
taken by the then German government, which did not seek to clarify the situation. The
paternalistic approach taken towards dealing with the past and multiple communication
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failures were accompanied by a wave of criticism voiced by the Poles (Record of
interview at the OSW 2018).

In 2005, another conflict flared up between the two partners, concerned with
the planned establishment of the “Centre Against Expulsions” in Berlin. Many experts
expressed the view that this conflict did not reflect the hitherto successful steps taken
by both sides to mitigate the effect of negative historical experiences. In this case, the
Poles criticised the plan to establish the Centre, arguing that Germany was seeking to
create a new version of history, in which Germany would be depicted as victim;
allegedly this was a prelude to compensation claims for property lost in Germany’s
former eastern areas. In Germany, meanwhile, the impression was that Poland was not
interested in dealing with the complex issue of the post-war expulsion of Germans, and
that Poland even sought to prevent Germans from remembering their victims. This was
purely a political problem — public opinion showed no particular interest in the
expulsion question. Experts suggested that the politicising of the issue was linked with
the different understandings of power by the two partners. Poland failed to find its
place as a sovereign and integrated Central European country; it was unsure of its
German partner, facilitating the political instrumentalisation of a history experienced
by a proud but repeatedly vanquished country — the ultimate consequence of this might
be that Poland will fail to fulfil its important role at the centre of an integrated Europe
(Dylla-Jager 2005).

In addition to this the issue of war reparations, which Germany has not paid to
Poland, has appeared in the German-Polish dialogue. Poland claims more than 840
billion USD and does not recognise the German argument that the Polish government
gave up reparations in 1953. The current Polish government claims that the decision to
give up reparations in 1953 was adopted under pressure exerted by the Soviet Union
(Frankfurter Allgemeine Zeitung 2017). The German government is aware of its
historical responsibility — including the moral, political and financial perspectives — but
relies among other things upon the fact that with the adoption of the “Two Plus Four
Agreement” in 1990 any claims connected with German war crimes during World War
II lost their political and legal effect (Lepiarz 2018).

Evidently, historical issues and related unbalanced relations of the past
continue to be present in the German-Polish relationship and may encumber the extent
and closeness of their cooperation in the coming years, unless Polish political leaders
change their rhetoric and their approach to dealing with the past. At present, however,
the domestic political opinion in Poland is that it is Germany’s soft power and
diplomacy which has failed here; most notably that Germany has failed as a civilian
power.
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4 CONCLUSION

We conclude that despite close economic cooperation between Germany and
Poland and the mutual economic importance of the two countries there are disputed
points in German-Polish relations, and that these are linked both with the form and
strength of cooperation at the European level and with their exclusively bilateral
aspects. One of the reasons for the disputes and divergence that appear in German-
Polish cooperation can be found in the very essence of the relationship, and in
Germany’s relations with Central European countries generally. Germany has
important economic and trade interests in Central Europe, which bring benefits not just
to the Central European countries but to Germany as well, as its trade relations with
this region are stronger than those with France or the USA. Despite the evident
strength and importance of these economic and trade relations, so far Germany has
failed to make use of their political potential (Records of interviews at the OSW and
the PISM 2018). In the political area and the related security, defence and energy
areas, Germany does not consider Central European countries as strategic partners, or
as equal partners, and this entails certain disputed points and unresolved issues in their
bilateral cooperation.

We identified the first disputed area in energy policy, namely in the German
promotion of its “Energiewende” project and Nord Stream 2 gas pipeline with Russia.
In these cases, Germany has acted as a combined trade state and middle power. As a
trade state, it pursues its economic interests and the affluence and prosperity of its
population, as evident from its ambition to push through the use of renewable energy
sources and abandon nuclear power at the European level. At the same time, the
arguments favouring Nord Stream 2 construction are based on the premise that the
interests involved are exclusively economic and not political. Thus Germany primarily
pursues its economic interests and by supporting trade with Russia avoids any potential
escalation of tensions in EU-Russian relations. The application of the middle power
concept to Germany is justified by the fact that its “Energiewende” project —
conceived nationally — is being promoted Europe-wide. Germany thus acts as an
agenda setter in an area where other EU member states have not taken the initiative,
allowing Germany to make use of its capacities and abilities.

Similarly, in terms of supporting Eastern Partnership countries Germany
appears not as a civilian power but as a trade state, that is, it supports cooperation with
Eastern Partnership countries only to an extent that will not threaten German economic
and trade interests in the region of Eastern Europe. Eastern Partnership countries are
attractive to Germany; specifically, they attract German exports and investment; there
is a perspective of economic growth and growth of domestic demand, they have cheap
labour and are geographically close.
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As far as cooperation in the security area is concerned, Germany prefers
cooperation within the framework of European foreign and security areas and
European defence policy, less so within the framework of Nato. Germany emphasises
non-military forms of cooperation in projects such as Pesco and Framework Nations.
Both of these were initiated by Germany and we can describe the country as an agenda
setter and a middle power, in the sense that it was able and ready to initiate projects
that correspond to its political and security interests. On the one hand, this allows
Germany to make use of its available capabilities. On the other, the country can also
demonstrate its ability to take more responsibility for the domains of defence and
security — domains that are not key for the country’s foreign policy. The extent of
German engagement takes heed of its specific requirements: it needs to win the support
of its partners for implementing security and defence plans; it rejects commitments that
are strictly military in character; and it advocates restraint when decisions are made
about deploying armed forces in out of area operations.

In two other disputed areas of cooperation — the refugee crisis and questions of
the past — Germany also does not act as a civilian power. Rather the opposite: many
experts and public opinion agree that Germany’s soft power has failed, that the civilian
power concept is not applicable. In resolving the refugee crisis in particular, Germany
acts as a middle power, as shown by its ambitions to push through a “willkommen”
policy and compulsory quotas at the European level. This German behaviour can be
seen as a manifestation of unilateralism.
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1 INTRODUCTION

Governments and multinational organizations impose financial sanctions as
economic and trade restrictions against targeted countries, regimes, individuals, and
entities with the aim of effecting a change in their behaviour. It is important that all
financial institutions fully understand what is their responsibilities and obligations
from sanctions’ perspective towards their local regulators and regulators in other
jurisdictions where they realize business (PWC 2015).

Financial sanctions imposed for political reasons are restrictive measures
imposed on individuals or entities to curtail their activities and to exert pressure and
influence on them. By realising their trade finance transaction's banks should not
violate sanction's regimes that apply to them. For sanction screening, you should
emphasize that regulators do not allow a “risk-based approach” — i.e., only screening
a certain transactions or parties (ICC 2014) All parties (known to the bank) related to
the transactions then and additional parties that come into the picture, as transaction's
progresses are required to be screened.

The International Chamber of Commerce Banking Commission (ICC BC)
Task Force on Anti-Money Laundering issued in 2014, a Guidance Paper on the use of
Sanctions Clauses in trade finance related instruments, including letters of credit,
documentary collections and bank guarantees, subject to ICC rules (ICC, 2014). The
United Nations, the Council of the European Union or individual countries impose
sanctions prohibiting trade with certain countries, persons, ships, aircrafts. Sometimes,
special import or export licenses are required for technologies or other goods subject to
control. This Guidance does not deal with the country's sanction policy or its
application but only with its impact on individual instruments.

For banks involved in international trade, especially letter of credit
transactions, the use of sanctions clauses is very problematic. The ICC Bank
Committee has then decided to alert banks dealing with trade finance to the use and
scope of sanctions clauses. Banks have to make more of their so-called “sanction
clauses” because they normally worry about the consequences of sanctions on their
own commitments and business transactions. In a letter of credit transactions, where
sanction clauses, give the bank a certain right, whether to honour, they question the
independence of the letter of credit or its irrevocability. Companies engaged in cross-
border business should be aware that sanctions may be in force in the other country
with which they are trading and should take a regard this problem in their risk policy.

Standard practice applied in most of the countries assumes that banks have to
conduct a name-based screening. New regime of sanctions introduced by EU and US
requires a “scenario-based sanctions screening” that includes: names of persons,
parties and entities and certain commodities, like military goods, dual-use
goods/technologies. Special attention is paid to certain technologies suited to the oil
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industry for use in deep water oil exploration and production, arctic oil exploration and
production, or shale oil projects in Russia. (ICC 2014) Different countries have
imposed sanctions to certain Russian financial institutions.

The purpose of this paper is to highlight certain issues arising from the use of
sanction clauses and recommends the best practice for finance transactions and
instruments.

2 SANCTIONS CLAUSES IN TRADE FINANCE TRANSACTIONS
Sanctions imposed by the United Nations, the EU Council or individual

countries may restrict their banks’ ability to perform their role under ICC rules.
International banks may be confronted with different sanction's regimes imposed in the
several jurisdictions in which they operate. (ICC 2014) Many banks include “sanction
clauses” in their letters of credit, guarantees, or collections. The reason is that they
seek to notify their counterparties (correspondent banks or beneficiaries) that sanctions
may impact their obligations under the trade finance instrument. Sanction clauses
differ and no standard ones exist. Some are pure information and do not extend beyond
applicable laws and regulation. Other may challenge the irrevocable, independent
nature of the documentary credit, demand guarantee or counter-guarantee, the certainty
of payment or the intent to honour obligations. (ICC 2014)

Sanctions restricting the dual-use goods trade create a need for implementation
of the process that aims to identify if the goods covered by the trade finance
transaction are used to transport illegal goods such as weapons of mass destruction or
narcotics. Requirements related to the goods are most imposed on exporters and
importers and not on the banks. It is however, not uncommon that regulators impose
requirements related to the goods on banks. It is not clearly formulated what exactly
banks should check. Interpretation of “dual-use” requires much technical knowledge
that checkers of Letters of Credit may not always possess. Even, the description of
goods may appear in documents using a wording which do not allow the identification
of such goods as “dual-use." Without the necessary technical qualifications and
knowledge across many products and goods, the ability of a bank to understand the
varying applications of dual-use goods will be limited. (MAS 2014) However, banks
may refer to the sources of information that may be relevant to assessing the risk that
particular goods may be “dual-use,” or otherwise subject to restrictions on their
movement. (ICC 2014)

It is important that banks ensure that their staff recognizes the risks of dual-use
goods and the common types of goods with dual use and are capable of identifying red
flags suggesting that dual-use goods could be supplied for illicit purposes. (FCA,
2018) References to public sources of information and other guidance should be
provided to their staff and formalised in banks’ policies and procedures to ensure that
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dual-use goods in trade finance transactions can be identified whenever possible. (GTR
2016) Such transactions should be highlighted and escalated as a part of banks’ due
diligence processes. (GTR 2016) This issue is one of the most difficult to address
effectively by the banks in Trade Finance departments. For example, EU companies
must reference the EU Dual-Use List. There is a 240-page list of classified dual-use
items; i.e., goods, software, technology, documents, and diagrams normally used for
civilian purposes but that may also have military applications or contribute to the
proliferation of weapons of mass destruction (Burrel 2015, EUR-LEX, 2009).

There are various ways to screen goods. One is via IT support; i.e., a screening
of trade finance transactions for certain key words (commodity names). However, for
the greater part, trade finance transactions are not electronic. For example, the
documents presented under documentary credits and collections are in paper form. It is
near impossible for the Trade Finance officer to conduct a thorough manual check
(e.g., of all the above lists) of every goods' description in the documents they examine.
Then, the main “tool” to be used is a Red Flag indicator. There are, however, also
electronic solutions available for good's screening but these are still not widely used.

Most trade finance activities of a bank are evidenced through a manual
process, i.e., based on manual routines; checking paper documents etc. This event
makes it, by nature, different from the activities of a bank’s payment area, which is
based on automated “straight through” processes. The result is that compliance checks
carried out on the trade finance transactions most are manual. This event requires
a structured risk-based approach to identify, escalate and investigate
unusual/suspicious activities. One such approach is to work with “Red Flags.” Red
Flag is a “warning sign” indicating that the transaction must be further investigated,
i.e., Red Flag is not in itself an indication that something is wrong, but that given the
client’s business and the nature of the underlying transaction, the Red Flag indicators
impose further review. This event should, of course, be based on policies and
procedures of the individual banks, both in content and structure. (Rummens 2018) At
the outset, the Red Flags will be identified and evaluated based on the material
available and as such bank should only check the information available to it. Further
material/information may be collected as a part of the ongoing investigation process
when required. The evaluation of Red Flags and their investigation relies primarily on
the bank’s customer due diligence processes; i.e., as much as the bank knows its
customers well and has satisfied itself that the customer operates a sound and
legitimate business. The KYC process is the foundation on which the individual
transaction is evaluated/investigated for Red Flags.

Last decade is defined by growing importance of sanctions and compliance
rules. This development is causing the biggest changes in trade finance policies. We
can see a growing number and increased complexity of imposed sanctions with more
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restrictive policies of banks and often the “overcompliance” of banks bring a lot of
confusion. Differences in bank policies and lack of correct understanding of applicable
laws are source of disputes between banks on undue rejections of payments, e. g. when
some banks refuse to reimburse the nominated/confirming bank because the vessel
called 3 month ago, an Iranian port. We must be aware that every embargo is
a different and living matter. The in-depth analysis with processes to follow up and to
make in practice is crucial.

Trade embargoes forbade supply goods and services; however, all direct or
indirect related financial services like financing, insurance, payments, bank guarantees,
letters of credit, or other services like transportation are always also in scope and
become prohibited. Sanctions relate to “designated” natural and legal persons and
order everybody to freeze all assets, payments (all forms), documents, etc. dealing with
these persons. In reality, often the both trade embargo with sanctions are used. In
a letter of credit practices, the plague of too broad sanction clauses is over its peak, but
despite the ICC Paper on sanction clauses still exist.

Then, for the receiving bank it is confusing and difficult to decide what to do
with a letter of credit with a broad sanction clause referring to “local law” and “own
compliance rules.” By the opinion of ICC banking committee, the issuing bank should
explain to which law they refer to. In a concrete situation, they must analyse whether
the rejection/refusal is well grounded. Sometimes when we do not succeed in our
negotiation we should go to Court for their decision.

SWIFT offers banking industry’s tools for an automated procedure allowing
them to screen names of persons, companies, vessels and aircrafts. They can also,
sometimes, screen the description of goods, but this event is more difficult when such
description is written in a free format text field using various elements of information
such as unit prices, shipping marks, number of shipped items, trade terms, commercial
contracts.

For a future update of the SWIFT messages it is recommended that the good’s
description field (45A) in the MT700, MT710 and MT720 messages be split into
different “segments”; its purpose should be to isolate the core description of goods, so
that it can be used for an automated screening against the relevant lists. (SWIFT, 2018)

In trade finance we can also realize manual checking procedures for the letters
of credit and bank guarantee applications, documents presented under a letter of credit
and documentary collections and guarantee demands. For the manual screenings, banks
can check the involved parties in the relevant sanction list, in the European Union they
can use the “Consolidated list of persons, groups and entities subject to EU financial
sanctions.” (EU External Action 2015) Banks in the US (also US bank abroad) refer to
“Specially Designated Nationals List” (SDN) of the U.S. Department of Treasury
(OFAC, US Securities and exchange comission). The European Union imposes
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financial and economic sanctions that are binding in all EU Member States (Adopts the
UN measures or on an autonomous basis, sometimes in cooperation with the US); they
may also act to, on an autonomous basis, and in cooperation with other countries.

A sanction’s screening program enables financial institutions to ensure that
they do not provide any form of services to sanctioned parties, directly or indirectly.
(PWC 2015) Such a screening program is a combination of policies, procedures, and
technologies that help to detect a transaction what the financial institution should not
realise. A sanction’s screening program is devised to carefully align the policies,
systems, and controls to regulatory guidelines and combine them with best practices.
(PWC 2015) The program assists Financial Institutions to assess, enhance and optimize
their procedures and thereby, enabling them to be compliant with the measures
imposed by relevant regulatory bodies.

Sanctions screening can be applied at various stages of customer lifecycle:
know your customer (KYC) and its due diligence checks, information pertaining on the
primary customer and associated parties are captured and screened; transaction
screening — transactions such as overseas remittances, trade finance, etc. is monitored
for screening beneficiary information; periodic name screening — a change to either the
customer information; ad hoc name screening — such screening is triggered to cater to
a specific business need or for complying with a request by the regulator. (PWC, 2015)

For financial institutions across the world, the implementation of a robust
sanction’s screening programme represents several challenges range from
technological, systemic to organisational and cultural.

To PWC an efficient Sanctions Screening Programme contains various
components involving processes, people, and technology. At the centre of these is the
people aspect related to trainings and awareness. (PWC 2015) The diagram 1 depicts
these key components:
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Figure 1: Key components of a Sanction Screening Programme
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Notes: 1. A comprehensive Sanction’s Policy — should cover all relevant regulatory
requirements and should be easy-to-understand. 2. Regular periodic review — well-
designed KPIs to analyse the various processes and controls of the Sanctions Screening
framework and periodic reviews and transparent management reporting.
3. A sacrosanct Dataset — data capturing should be consistent and adequate, data flow
from various systems should be unhindered, data sanctity to be preserved. 4. A robust
screening platform — screening against various watchlists, should be interfaced with
key systems containing static data. 5. A detailed methodology for investigations —
should cover all aspects of investigations including search criteria and technology to
support the same. 6. An all-inclusive Alert Disposal process — workflow for escalation
and closing of alerts, case management and audit trail reporting to authorities.

Source: PWC, 2015

Requirements and expectations from external supervisors and internal ruling’s
screening of goods, parties etc. become a major hurdle for trade finance while in fact
letters of credit are the most transparent way of doing business. Regulators focus too
much on trade instruments while violations of sanctions, money laundering, terrorist
financing, arm’s traffic etc. use mostly other channels and do not attribute great
importance to cyber-attacks, cyber criminals or cyber-protection. (Koraus et al. 2017)
Banks are becoming unpaid police agents, investigation’s officers, customs, tax
collectors etc. And the openness of organizations that are forced to expand and
streamline access to corporate data for legitimate users, there are new security risks.
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(Koraus et al. 2017) Banking industry and international companies should defend more
their legitimate businesses.

3 SANCTIONS ON IRAN AND RUSSIA
After the expiration of the second wind down a period on 4th November 2017,

all suspended US sanctions including secondary sanctions are re-instated. In principle,
all parties that were not blacklisted anymore for non-US persons will become SDN
again. Possible risks and consequences of breaching secondary sanctions are far-
reaching: denial of the US clearing system, USD capital market, the US commercial
markets etc. All EU companies want to avoid these risks.

Humanitarian goods (well defined by OFAC as food for humans and animals,
defined medicines and medical devices) remain exempted from primary or secondary
sanctions. Facts are that even when US stayed in JCPOA (16™ of January 2018 till
the18" of May 2018) 99% of EU-banks remained closed on Iran and the high
expectations on extra trade were not met. Re-imposition of sanctions by the US caused
fundamental disagreement between US and EU (and China/Russia). EU issued counter
measure i.e., “Blocking Regulation” (into force on the 8" of August 2018): fines etc.
imposed by US based on secondary sanctions are not valid or enforceable in EU.
EUcompanies suffering damages by EU companies which change their policy on Iran
can claim compensation. However, the latter can request EU a waiver from complying
with this regulation, if it can proof it would suffer most risks/damages by complying.
Most insiders consider EU Blocking Regulation as “diplomatic/political game” and
ineffective as for all EU-banks the US are more important than Iran; same goes for
99,99% of EU corporations (OFAC 2018, European Council 2018).

Major questions/issues today are:

e will every Iranian bank become SDN, without exception? If so, how will
humanitarian trade be paid?

e will all Iranian banks be disconnected from SWIFT? If so, many operational
issues will arise, and the question, if any (direct) trade will exist?

e what about bank guarantees in favour of Iranian parties with expiry date after
the 4™ of November 2018?
o will the alternative channel construed by the EU ever work?

The risk for all EU banks is rise of “indirect” i.e., not transparent payments by
Iran whereby every link with Iran is hidden. Parts of trade will continue but go
underground what can bring higher risk on violation of embargoes/sanctions. The
situation in trade with Russia became even more complicated by the introduction of
expanding and new sanctions, especially by the US. We can mention some
implemented by EU in financial sector, where securities or money market instruments
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with the big state banks will be prohibited, and the same situation will exist in big
energy conglomerates like Transneft, Rosneft or GaspromNeft. The trade sanctions
will focus on prohibition to provide goods and services: arms, dual-use goods (unless
licensed), deep water oil drilling and production, arctic oil exploration, shale oil.

USA sanctions are applicable if the transaction is in USD, or involves an US
person (incl. branches), or goods are over 25% US origin. From 2014, the full embargo
on Crimea is applied with sectorial sanctions similar as EU. Later, the introduced many
more sanctions.

Russian US sectoral sanction’s Directives involve (US Department of the
Treasury, 2018):

— Directive 1: no new debt or money market instrument with Sberbank,
Vnestorgbank, Gazprombank

— Directive 2: no financing for energy conglomerates Rosneft,
Gazpromneft

— Directive 3: targets Russian defence sector Rostec, United Instruments

— Directive 4: targets energy sector: ban on goods and services (direct or
indirect) and technology for exploration or production in deep water,
arctic shale projects in Russia. Enlarged to worldwide projects began
after the 29" of January 2018 where Russian energy corporations have
33% interest.

Recent US sanctions against Russia (US Department of the Treasury, 2018):

e Russian energy export pipelines (e.g., Nordstream);

e Significant transactions with defence/intelligence sector;

e Significant investments in crude oil projects;

e Non-US banks that engage in many financial transactions with
Russian SDNs;

e Many government officials and family for acts of corruption;

e Parties in human rights abuses (Magnitsky Act).

On April 2018: designation on 26 oligarchs and 15 big names (Rusal, EN+,
GAZGroup) and their 50% affiliates and blocking of their assets and transactions. Due
to unforeseen big impact US granted waivers for winding down, Rusal deals, now
renewed. The US Congress instructed president Trump to take far reaching sanctions
on November 2018 as extra sanctions for electoral interference and due to poisoning
cases. (US Department of the Treasury 2018)
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The letter of credit transactions can be affected by new sanctions and/or trade

embargoes. We can expect a different approach from EU and US. EU embargoes come
immediately in force but foresee for pending deals the possibility to get a license from

the competent authority. On the other side US embargoes foresee a transition period to
wind down but after that date it’s the end (although OFAC can grant licenses).
Banks in EU should realize services with pending export letters of credit under

the following principles (European Council, 2014):

If the underlying trade becomes prohibited and/or the correspondent
becomes sanctioned, the EU banks may not support at all that trade
or they must freeze assets/payments to the sanctioned party but
existing commitments that do not impact or support that trade or
sanctioned party remain in force.

If the goods are not shipped or documents not presented before the
date when the embargo is coming into force, the confirmation
becomes invalid. If the letter of credit is unconfirmed, then the EU
banks may not accept the documents.

If the letter of credit is drawn before the date when the embargo is
coming into force but not paid yet: the confirmation remains intact.
How to get reimbursed is the problem of the confirmer. In EU banks
will normally get a license to receive payment from SDN party. If
the letter of credit is unconfirmed: EU bank must freeze incoming
funds (if any) from sanctioned party and ask for a license.

New sanctions will have effect of also on pending import letters of credit and

export documentary collections. We can suggest the application of following

principles:

Bank in EU should not support the trade anymore and if they have to
honour their engagement, they must freeze the funds on the blocked
account,

If documents presented under import letters of credit are accepted
before the date when the embargo is coming into force, the credit
funds must be put on a frozen account. If not drawn yet, the
documents should be frozen.
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New sanctions can make problems also in outstanding bank guarantees: in the
case of a claim by sanctioned party, the credit should be on a frozen account.
It’s uncertain whether the bank guarantee may be extended, if the bank receives
“extend or pay” request.

4 CONCLUSION

For banks involved in international trade the use of sanctions clauses makes
a lot of problems. The Banking Commission of ICC tried to help by adopting the
Guidance Paper on the use of Sanctions Clauses in trade finance-related instruments,
but it doesn’t cover all situation in trade finance because it doesn’t deal with country’s
sanction policy or its application but only with its impact on individual instruments.

New regime of sanctions introduced by EU and US requires a “scenario-based
sanction screening” which includes names of persons, parties’, and entities and certain
commodities, like military goods, dual-use goods/technologies. The trade finance
activities of a bank are evidenced usually through a manual process, i.e., based on
manual routines, checking documents etc. This event makes them different from the
activities in a payment area which are automated straight through processes. Important
for the manual detection of unusual/suspicious activities is the knowledge of “Red
Flags”. The list of these warning signs should be available for bank employees in trade
finance.

SWIFT offers the banking industry’s tools for an automated procedure
allowing them to screen the name of persons, companies, and names of vessels. For
screening, the description of goods, must change the structure of messages under trade
finance instruments.

Banks can also use sanction’s screening programmes at various stages of
customer lifecycle: know your customer and its due diligence checks. For the financial
institutions across the globe, the implementation of a robust screening programme
demands several challenges ranging from technology, systemic to organisational and
cultural (PWC 2015).

The main problem stays in using sanction clauses in trade finance instruments
and then in the processing of these instruments. The last decade is defined by growing
importance of sanctions and compliance rules and this development is causing the
biggest changes in trade finance policies of the banks and often the overcompliance of
the banks brings a lot of confusion. The in-depth analysis of processes to follow up and
to make in practice is crucial.
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1 Uvop

Progresivni 1é¢ebné metody vyuZzivajici nejnoveéjsi vystupy vyzkumu lidskych
kmenovych bun¢k pfindseji mnoho zavaznych etickych dilemat v aplikac¢ni praxi.
Cilem tohto c¢lanku je za pomoci analyzy pfislusnych mezinarodnich dokumentt
a dalSich pramenti, zejm. z oblasti vnitrostatniho prava, nastinit cesty, které jsou
v soucasné dobé voleny ze strany narodnich a mezinarodnich regulatord a soudnich
instanci pfi feseni rozebiranych problému a nejednoznacnych situaci.

Vzhledem k tomu, Ze tato dynamickd oblast vyzkumu biotechnologii
amediciny prochazi dnes tak rychlym vyvojem, ktery neumoziuje vnitrostatnim
a mezinarodnim zékonodarcim udrzet krok a zajistit odpovidajici aktudlni pravni
prostiedi, méla by vzdy byt ustfedni hodnotou lidska diistojnost spolu s co nejvyssim
moznym uzitkem pro pacienta, a to i ve funkci ukazatele vhodnych rozhodnuti
v pfipad¢ interpretacni nejasnosti. Cilem pfispévku je potvrdit uvedené stanovisko
s poukazem na zavazné mezinarodni smlouvy ajejich aplikatni pouziti pted
mezinarodnimi soudy.

Lécebné metody v Evropé nejsou obecné chranény patentovou ochranou
a stejna vyjimka plati ve vétSin€ pravnich fada ve vztahu k metodam, které nejsou plné
v souladu s etickymi a mordlnimi standardy (napf. pouziti lidskych embryonalnich
bun¢k pro primyslové nebo komercni tcely). To predstavuje dilema a je pfredmétem
intenzivnich mezioborovych diskusi. Nicméné kazdy vysoce kvalitni vyzkum
se znaCnym potencidlem zlepSeni moznosti pro pacienty si zaslouzi rovnocennou
pravni ochranu v oblasti dusevniho vlastnictvi. V jinych pravnich kulturach, napt.
v USA, je zakotvena patentova ochrana mnohem S$irsi, proto bude v piispévku pouzita
komparativni analyza.

2 KMENOVE BUNKY A JEJICH EKONOMICKY A PRAVNI VYZNAM
Biotechnologické vynalezy s vyuzitim lidskych kmenovych bunék (stem cells)

soucCasné mediciny. Predstavuji nadéji pokroku v 1é€bé velmi zavaznych smrtelnych
onemocnéni, napf. leukémie diky transplantaci kostni diene. Maji Siroké vyuziti
v plastické chirurgii, kterda ma vyznam nejen komer¢ni a esteticky, ale predevsim
lécebny — pfi odstraiiovani nasledkti popéalenin nebo vaznych trazi.

Z ptirodnich kmenovych bunék jsou vytvorené vSechny lidské tkan€ a organy.
Kmenové bunky jsou v nékterych ptfipadech vhodné pro transplantaci ptimo do téla
pacienta nebo mohou slouzit jako materidl pro vyrobu specializovanych 1é¢ivych
pripravkd, péstovani ¢asti novych orgdnd pro transplantaci, stejné¢ jako material pro
vyvoj a testovani novych 1éCiv, protoze dovedou simulovat reakce casti lidského
organismu - dle potieby fyziologické nebo patologické (Mummery, Van De Stolpe,
Roelen, Clevers, 2014). Testovani 1é¢iv diky nim muiZze projit vyraznou usporou
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nakladi a omezeni nezadoucich u¢inkd ve srovnani se zdlouhavymi klinickymi testy
na zivych pacientech.

Kmenové buiiky jsou schopné se pfirozené regenerovat a rozmnozovat se
prostiednictvim bunééného déleni. Kromé toho kmenové buiiky pochazejici z lidského
embrya maji tu vlastnost, Zze v dal$im vyvoji se mohou pieménit v jakykoli druh bunék
vhodny do lidského téla. To je podobné, jako 1dyZ se z nich béhem vyvoje plodu
v déloze v téhotenstvi stavaji lidské tkan€¢ a organy nového clovéka (Univerzita
Karlova, 2016). Béhem 1é¢by muze dojit k negativni reakci organismu pacienta na
cizorodé kmenové bunky, cemuz lze predejit transplantaci kmenovych bunék
vlastnich.

Metody zalozené na kmenovych bunkach maji Siroké vyuziti
v personalizované medicing, tj. v 1é¢b¢é uzplsobené na miru konkrétnim pacientim
podle individudlnich charakteristik jejich organismu a pribéhu nemoci (TopolCan,
Kinkorova, 2012). Personalizovand medicina se v souCasné dobé rozviji diky
diskusnim aktivitdm a projektim financovanym Evropskou unii (IC PerMed European
Commission, 2019).

Embryondlni kmenové bunky (embryonic stem cells) mohou byt separovany
z lidskych embryi, ¢imz ovSem dojde k jejich zniCeni a zamezeni dalSimu vyvoji.
A v tom spociva hlavni bioeticky rozpor lé¢ebnych postupii zalozenych na kmenovych
buiikach s lidskou distojnosti, ktera je ustfedni hodnotou systému mezinarodné-pravni
ochrany lidskych prav. Je mozné ve jménu védeckého pokroku a zachrany lidského
zivota nemocného pacienta zniCit embryo, které by se jinak pfirozené mohlo vyvinout
v plod a nového zdravého ¢lovéka?

Z biologického hlediska je vhodné pfipomenout, ze embryo je shlukem bunék
bez vyvinuté nervové soustavy, nemuze tedy vnimat a citit bolest. Naproti tomu
vyvinuty plod v 12. tydnu téhotenstvi bolest jiz citi, ackoli umélé preruseni t€hotenstvi
i bez zdravotnich indikaci je v mnoha zemich vé&. CR piipustné.

Bioetika a filosofie dodnes nema jasno v tom, zda je viibec mozné nalézt na
vyse nastinénou Ustfedni otdzku jednu jasnou odpovéd’. Filosofie mize uptednostnit
bud’ princip jistoty, tedy bezpodmine¢nou ochranu lidské dustojnosti za vSech
okolnosti, anebo naopak princip pripustnosti urcité miry rizika, pokud je patrnd
pravdépodobnost pozitivnich vystupli pro celou spolecnost na zédkladé podstoupeného
rizika. V takovém piipadé je pak rozhodovacim voditkem proporcionalita: odhad
pravdépodobnosti prospéchu vs. mira podstoupeného rizika (Dolezal, Cerny, Dolezal,
2013).

Nejen filosofové, také pravni fady na tuto otdzku odpovidaji razné.
V nékterych zemich je pfipustné pro vyzkum a lécebnou aplikaci kmenovych bun¢k
pouzivat pouze embrya, kterd byla vytvofena v laboratofi pro ucely umélého
oplodnéni, ale nebyla nakonec pro svij ucel z rizného divodu pouzita, tj. neni
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dovoleno vytvafet cilené nova embrya pro zni¢eni. Casto je argumentovano, Ze
dotCena embrya by byla ,tak jako tak* zni¢ena bez vyuziti, protoze neposlouzila pro
umélé oplodnéni konkrétni pacientky a nebylo by samoziejmeé mozné tento geneticky
material pouzit bez dalSiho pro jinou pacientku.

Dalsi metodou, kterd je pomérné kontroverzni, je odebirani bunécnych jader
z lidskych vajicek, ktera nebyla oplodnéna, takze se nejedna o ,,hotova embrya,” coz
umozni vlozit na uprazdnéné misto jadro jakékoli jiné buinky. Jinymi slovy, vyvoj
nového zivota je v urcité fazi ucelové zastaven, a to tak, aby se vznikla bunka dala
pouzit k 1éCebné terapii. V Cesting se pro tuto metodu pouziva oznaceni terapeutické
klonovani, v anglictiné Somatic Cell Nuclear Transfer (Tachibana, 2013). Terapeutické
klonovani je v Ceské republice zakazano, s ohledem na lidskou diistojnost.

Vyse nastinéné etické dilema ma dvé souvisejici roviny: maji byt techniky
obsahujici zni¢eni lidského embrya viibec dovolené, a pokud ano, maji byt legalné
pfedmétem obchodnich vztaht a zdrojem ekonomického zisku? (Dolezal, 2012)

S druhou otdzkou pak uzce souvisi problematika dusevniho vlastnictvi a jeho
pravni ochrany. Existuji i ndzory, ze kvalitni vyzkum se da délat i bez zajisténé
patentové ochrany, v tomto smyslu se vyjadril napt. generdlni advokat Soudniho dvora
Evropské unie v Lucemburku (dale jen ,,SD EU*) Yves Bot: ,,Podle mého nazoru neni
patentovatelnost neoddé€litelna od vyzkumu.*

Filosoficka a eticka otazka, kdy zac¢ina lidsky Zivot, nebyla a neni jednoznacné
vyfeSena. Evropské zemé ji tfe$i ve svych narodnich pravnich tadech pro ucely
jednotlivych pravnich odvétvi Casto rozdiln€é — naptf. v Ceském pravu se pravni
subjektivita (pravni osobnost) obecné nabyva narozenim, s vyjimkou pro piipad
dédického prava nenarozeného ditéte, a to za podminky, Ze se dité narodi zivé.” Je tedy
mozné embryo povazovat za subjekt hodny ochrany, kdyz nespliuje definici fyzické
osoby (nejen) dle c¢eského pravniho fadu? Evropsky soud pro lidska prava
ve Strasburku (déle jen ,,ESLP*) zastdva ustaleny ndzor, Ze v otazce uréeni polatku
lidského zivota neexistuje jednoznaCny konsensus a je dan prostor pro uvahu
vnitrostatniho zakonodarstvi (Valc, 2018).

Z divodu rozporu niceni lidskych embryi s moralkou také Evropsky patentovy
ufad rozhodl v roce 2008 o zamitnuti patentové piihlasky, ktera byla podana
vyzkumnou organizaci Wisconsin Alumni Research Foundation a byla zaméfena na
embryondlni kmenové bunky. Zamitnuti bylo odGvodnéno pravé poukazem na
skute¢nost, ze piihlaSovand metoda byla zalozena na ni¢eni lidskych embryi. Ukazuje

2 Podle § 23 ob&anského zakoniku (zékona &. 89/2012 Sb.) ma &lovék pravni osobnost od
narozeni az do smrti.

Viz pravni konstrukce v § 25 obcanského zakoniku: ,,Na pocaté dité se hledi jako na jiz
narozené, pokud to vyhovuje jeho zajmim. Ma se za to, ze se dité narodilo Zivé. Nenarodi-li se
vSak zivé, hledi se na né, jako by nikdy nebylo.*
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se, ze v Evrop¢é je dan jen uzky prostor pro patentovatelnost vynalezi uzivajicich
kmenové bunky: Cisté 1é¢ebné metody jsou vyloucené z patentovatelnosti a vyloucené
jsou také metody zahrnujici zniceni embryi, z nichz jsou kmenové buniky ziskavany.

Tab. 1: Shrnuti nejvyznamnéjsich cila proporcionality v regulaci kmenovych bun¢k

Lidska prava jednotlivce Verejny zdajem
e pravo pacienta na vyuziti | ¢ pravo statu na povolovani a regulaci
nejnovéjsich lécebnych metod; vyzkumnych ¢innosti na jeho Gzemi;
e ochrana bezpecnosti pacienta; e rozhodovani o financovani vyzkumu
e ochrana prava na lidskou distojnost z prostiedki vefejnych rozpoctl =
a integritu ¢lovéka. podpora inovaci,
e dodrzovani zasady rovného

zachazeni (s pacienty pii pfistupu ke
zdravotni péci a s poskytovateli
zdravotnich sluzeb).

Pramen: Vlastni zpracovani.

3 MEZINARODNI PRAVO JAKO VYCHODISKO PRO NARODNI LEGISLATIVU
Z davodu aplikacni prednosti ratifikovanych a vyhlaSenych mezinarodnich

smluv v ¢eském pravnim fadu, ktera je zakotvena v ¢l. 10, resp. ¢l. 1 odst. 2 Ustavy
CR, je nezbytné povazovat mezinarodné-pravni zavazky za ramec utvaiejici prostor
pro vnitrostatni zakonodarstvi v CR. Dalsim diivodem, pro¢ bude tento piispévek
vénovat pozornost mezinarodnimu pravu, je intenzita mezindrodni spoluprace
védeckych a vyzkumnych instituci, stejné jako nadnarodni charakter podnikani
farmaceutickych spolecnosti, které se v soucasnosti podileji na utvéafeni hlavnich
smérd vyvoje v oblasti kmenovych bunck.

Jak jiz bylo vySe nastinéno, kliCovy eticky problém spojeny s pouzitim
kmenovych bun¢k spoc¢ivd v mozném rozporu s lidskou distojnosti, ma-li dochazet
v ramci védeckého vyzkumu a aplikace jeho vysledkd v 1éCebné praxi ke znieni
embrya jako mozného pocatku vyvoje lidské bytosti. Pokud bychom povazovali
embryo za formu jiz zahajeného lidského zivota, pak jeho zniceni logicky zplsobi
kolizi s pravem na Zivot. Pravo na Zivot je zakotveno v &l. 2 Umluvy Rady Evropy
o ochrané lidskych prav a zakladnich svobod a v ¢l. 6 Listiny zakladnich prav
a svobod, ktera je soucasti Gistavniho potadku CR.

Lidska dustojnost je jednou z nejdulezitéjsich chranénych hodnot v soucasném
mezinarodnim systému ochrany lidskych prav. Mezinarodni dokumenty zpravidla
zakotvuji dvé hlavni zasady:
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1. zéasada prednosti lidskych prav a zajisténi lidské dustojnosti pied
dosahovanim pokroku ve vyzkumu;

2. zakaz nebo omezeni finanéniho zisku z lidského téla nebo jeho
Casti.

Nejvyznamngj§im pramenem soudasného mezinarodniho prava je Umluva
na ochranu lidskych prav a dastojnosti lidské bytosti v souvislosti s aplikaci biologie
a mediciny, podepsana dne 4. dubna 1997 v Oviedu, vstoupila v platnost roku 1999
a od roku 2001 zavazuje i CR, pod & 96/2001 Sb. m. s. Tato mezinarodni smlouva
(dale jen ,,Umluva o biomedicing“) byla pfijata na ochranu lidskych prav pacientt
apfinasi odpovidajici povinnosti 1ékaifi a zdravotnickych zafizeni jakozto
poskytovateld  zdravotnich  sluzeb  isubjekti  provade€jicich  zdravotnicky
a farmaceuticky vyzkum a vyvoj. Umluva o biomedicingé ma 29 smluvnich stran. Jak je
u mezinarodnich smluv bézné, jedna se v podstaté¢ o ramcovy nastroj, ktery obsahuje
pouze jednotné minimalni standardy a umoziiuje smluvnim strandm jit na vnitrostatni
urovni dal v ochrang jednotlivych lidskych prav.

I tak se ukazuje, ze nalézt vSeobecny konsensus v citlivych otazkach bioetiky,
které se dotykaji samotné podstaty lidského Zivota, je obtizné. Umluvu o biomedicing
neratifikovala naptf. Velka Britdnie, kterd se nechce nechat omezovat ve svém
liberdlnim pfistupu, naopak Neémecko preferuje zdrzenlivy postoj a mezinarodni
kompromis pro n&j ptili§ liberalni. Umluva o biomedicing v ¢l. 18 odst. 2 vyslovng
zakazuje cilené vytvareni novych lidskych embryi pouze pro vyzkumné ucely (nikoli
pro 1é¢bu neplodnosti).

K Umluvé o biomedicingé byly pozd&ji piijimany dodatkové protokoly
za ucelem podrobnéjsi upravy dil¢ich bioetickych problému a to jen za ucasti statd,
které k tomu projevily ochotu. Dodatkovy protokol o zakazu klonovani lidskych
bytosti, ktery byl pfijat v lednu 1998 v Pafizi, vyslovné zakazuje imyslné vytvoieni
lidské bytosti, nebot umyslné vytvareni geneticky shodnych lidskych bytosti je
v rozporu s lidskou diistojnosti. Tento dodatkovy protokol vysel v CR pod ¢&. 97/2001
Sb. m. s.

Dalsim dodatkovym protokolem, ktery CR podepsala, je Dodatkovy protokol
o genetickém testovani pro zdravotni ti¢ely. Ten byl ze strany CR podepsan v jnu
2017 na zikladé usneseni vlady CR ¢&. 593 ze dne 21. srpna 2017 pfi prileZitosti
odborné konference k 20. vyro¢i Umluvy o biomedicing konané pod zastitou ¢eského
predsednictvi Vyboru ministrii Rady Evropy (Brozova, 2018). Po ratifikaci ze strany
CR vstoupil tento dodatkovy protokol v platnost ke dni 1. Eervence 2018, k ¢emuz byla
vyzadovana ratifikace 5 statd, z toho 4 &lenskych statd Rady Evropy. Pied CR byl
dodatkovy protokol ratifikovan je§té Cernou Horou, Moldavskou republikou,
Slovinskem a Norskem.
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Je tieba zdtraznit, z¢ Umluva o biomedicing neumoziiuje podavani piimych
stiznosti jednotlivet k ESLP. Pfipadna poruseni se mohou feSit pfed vnitrostatnimi
organy. Vlady smluvnich stati a Ridici vybor pro bioetiku (organ Rady Evropy) maji
podle ¢l. 29 Umluvy o biomedicingé pouze moznost pozadat ESLP o vypracovéni
pravniho stanoviska v piipadé nejasnosti o vykladu textu Umluvy o biomedicing.

Pro Uplnost uvadime, ze stejném roce 1997 byla pfijata také VSeobecna
deklarace o lidském genomu a lidskych pravech UNESCO (UNESCO, 1997). Hlavni
principy v deklaraci, které se vztahuji na pouziti kmenovych bunék, jsou obdobné jako
v Umluvé o biomedicing. Pfipominime, Ze tato odborna organizace zapojena
do celosvétového ramce OSN ma v gesci nejen ochranu kulturnich pamatek, ale
i vzdélavani, Skolstvi a védu.

4 PRAVNI CHARAKTERISTIKA KMENOVYCH BUNEK V EVROPSKEM A CESKEM
PRAVU

Vyvazena a pfiméiena pravni regulace vyzkumu a vyuziti kmenovych bunék je
velmi potiebna, aby nedoslo ke zneuziti vysledkii vyzkumu s ohledem na skutecnost,
ze pro tfadu lékaii a pacientl predstavuji tyto neovéfené metody velké nadéje,
nachylné ke klamnym slibim nékterych nepoctivych poskytovateli komercnich
zdravotnich sluzeb. Jinymi slovy, pravni regulace by méla vyjadfovat vyvazeny
kompromis mezi individudlnim legitimnim ocekavanim pacientli, pfinosem pro
jednotlivce a vefejnym zajmem.

Hlavnim pramenem unijniho prava ve zkoumané oblasti je smérnice
Evropského parlamentu a Rady 98/44/ES ze dne 6. Cervence 1998 o pravni ochrané
biotechnologickych vynalezi, kterd byla do ceského prava transponovana pomoci
zakona ze dne 21. cervna 2000, ¢. 206/2000 Sb., o ochrané biotechnologickych
vynalezd. Ten je mozno povazovat za ,lex specialis“ ve vztahu k star§imu
a obecngjSimu zakonu ze dne 27. listopadu 1990, ¢. 527/1990 Sb., o vynalezech,
pramyslovych vzorech a zlepSovacich navrzich (dale jen ,,patentovy zdkon®).

Je zfejmé, Ze spravné fungovani a rozvoj trzni ekonomiky vyzaduje
zakotveni a fddnou vymahatelnost odpovidajici pravni upravy dusevniho vlastnictvi
amajetkovych prav z né& plynoucich. Jiz v samém pocatku transformace
¢s. ekonomiky bylo pro zavedeni trznich principli nezbytné piijmout patentovy zakon.
Technologicky rozvoj na pielomu tisicileti si pak vyzadal specialni upravu v oblasti
biotechnologii. Na evropskou smérnici ¢esky zakonodarce reagoval pfijetim konformni
narodni Gpravy jiz v dobé, kdy CR nebyla jesté ¢lenem EU, aviak jiz v asociaéni
dohodé¢ uzaviené pocatkem 90. let se zavazala k postupnému zajisténi souladu narodni
legislativy se zavazky plynoucimi z evropského prava.

Vyse citovana evropska smérnice pouze prfiblizuje jednotlivé narodni pravni
rady, stanovuje zakladni mezniky, avSak pravo duSevniho vlastnictvi neni dosud v EU
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plné harmonizovano, na rozdil od jinych vyznamnych exkluzivnich kompetenci EU
s vazbou na ekonomicky rozmér evropského vnitiniho trhu, napf. spole¢na obchodni
politika nebo piimé zahrani¢ni investice.

Obecné podminky patentovatelnosti vynalezii mizeme vyjadfit jako trojici
kumulativnich ptedpokladi:

1. novost, tj. nové technické feSeni, které¢ neni soucasti dosavadniho
stavu techniky (novelty);

2. vysledek vynalezecké ¢innosti (inventive step);

3. prumyslova vyuZitelnost (industrial applicability).

Zakon o ochrané biotechnologickych vynalezi vymezuje podminky
patentovatelnosti v § 2 odkazem na vynalezy, které se tykaji:

e Dbiologického materialu, ktery je izolovan ze svého pfirozeného
prosttedi nebo vyrabén technickym postupem, i kdyz se jiz
v ptirod¢ vyskytl,

e rostlin nebo zvifat, neni-li technicka proveditelnost vynalezu
omezena na urcitou odridu rostlin nebo plemeno zvirete

e mikrobiologického nebo jiného technického postupu a vyrobku,
jiného nez je rostlinna odriida nebo zviteci plemeno, ziskaného
timto zptisobem.

Prekazky patentovatelnosti biotechnologickych vynalezli jsou vymezeny
v zasad¢ shodné podle evropské smérnice i ¢eského zakona. Podle § 4 patentového
zakona se patenty na vynalezy, jejichz vyuziti by se pficilo vefejnému poradku nebo
dobrym mravim, neudéluji. Pro uplatnéni této vyluky z patentovatelnosti ovSem
nepostacuje, ze vyuziti daného vynalezu je zakdzano pravnim piedpisem. Evropska
smérnice srovnatelné povazuje vynalezy za nepatentovatelné, pokud by jejich
obchodni vyuziti pfineslo rozpor s vetejnym potfadkem nebo moralkou, avSak k tomu
nestaci zakaz v pravnim nebo spravnim predpise.

Ceska republika patfi mezi progresivni zemé, kde se rozvinul kvalitni védecky
vyzkum kmenovych bun¢k. Dokud u nas chybéla vyslovnd zédkonna uprava, ackoli
vyzkum kmenovych bunck realné probihal, nejednalo se o optimalni situaci z hlediska
pravni jistoty, nebot’ s ohledem na zakladni tistavni zasadu legélni licence bylo mozno
argumentovat, ze jsou piipustné jakékoli metody, které nejsou zakonem zakazané
(Dolezal, Cerny, Dolezal, 2013, s. 40).

V roce 2006 byl pfijat zdkon ¢&. 227/2006 Sb., o vyzkumu na lidskych
embryonalnich kmenovych buiikach a souvisejicich ¢innostech. Vyzkum podle zakona
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miize probihat jeding na zakladé povoleni vydaného MSMT na zakladé splnéni
uréitych podminek a fadného odlivodnéni, zajisténi odborné trovné, prokdzani ucelu
vyzkumu a ocekavaného piinosu, kterého nelze dosahnout zadnym jinym konvencnim
zpisobem. Povoleni k vyzkumu mutize obdrzet pouze pravnicka osoba se sidlem nebo
organizatni slozkou na uzemi CR, popf. jiného stitu EU. Je dovoleno vyuzivani
nadbyteénych lidskych embryi za podminky pisemného souhlasu muze a zeny, kteti do
danych embryi poskytli svoje spermie a vajicka. Pfi pohledu na text ¢eského zakona je
ziejmé, Ze se jedna o dislednou a pomérné podrobnou upravu. Zakon v § 2 pism. d)
obsahuje definici lidského embrya: ,totipotentni bunika nebo seskupeni takovych
bunék, které jsou schopny se vyvinout v lidské individuum.*

Nedovolené nakladani s lidskym embryem a lidskym genomem je stihano jako
trestny ¢in, coz znamena vysokou spoleCenskou zavaznost. Skutkova podstata je
vymezena v § 167 trestniho zakoniku, zdkona ¢. 40/2009 Sb. s tim, Ze i piiprava je
trestnd. Trestni zdkonik odkazuje na zvlastni pravni predpis — tim je pravé vyse cit.
zék. ¢. 227/2006 Sb., o vyzkumu na lidskych embryonalnich kmenovych buiikach
a souvisejicich Cinnostech. Ze znéni trestniho zakoniku vyplyva, ze terapeutické
klonovéni by v CR naplnilo skutkovou podstatu trestného &inu.’

3 Viz ust. § 167 odst. 2 pism. ¢) trestniho zakoniku: ,,...kdo béhem vyzkumu na lidskych
embryonalnich kmenovych bunikdch provadi s témito builkami manipulace sméfujici
k vytvoreni nového lidského jedince (reprodukéni klonovani).«
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Tab. 2: Vyluky z patentovatelnosti biotechnologickych vynalezii v evropském pojeti

Nelze patentovat

Lze patentovat

komeréni vyuziti by znamenalo
rozpor s vefejnym poradkem nebo
moralkou;

lidské te€lo, v rdznych stadiich
vzniku ¢i vyvoje a pouhé objeveni
nékterého z jeho prvkd vcetné
sekvence nebo dil¢i sekvence genu;
pouziti  lidskych  embryi  pro
primyslové nebo obchodni ucely;
odridy rostlin a plemena zvifat,

pokud je obchodni vyuziti zakdzano
pravnim  predpisem v nékterém
Clenském  staté, ale  rozpor
s vefejnym potadkem nepfinasi;

prvek izolovany z lidského téla nebo
jinak vyrobeny technickym
zplsobem vcetn¢ sekvence nebo
diléci sekvence genu muze byt
patentovatelnym vynalezem, ikdyz
struktura tohoto prvku je totozna se

biologické zplsoby péstovani rostlin strukturou pfirodniho prvku

a chovu zvitat. a pramyslova vyuzitelnost je
v patentové piihlaSce objasnéna;

e vynalezy ur¢ené k terapeutickému ¢i
diagnostickému ucelu, které jsou
pouzivany na lidském embryu a jsou
pro né prospésné;

e pokud technickd proveditelnost

vynalezu je omezena na uritou

odridu rostliny nebo plemeno
zvitete.

Pramen: Vlastni zpracovani podle smérnice Evropského parlamentu a Rady 98/44/ES

ze dne 6. ¢ervence 1998 o pravni ochrané biotechnologickych vynalezi.

Presné vymezeni téchto vyluk, tj. uchopeni jejich omezeni a urceni piipadd,
kdy se nepouziji, a patentovatelnost je piipustna, je véci interpretace piislusnych
pravnich norem a jejich aplikace na konkrétni skutkové okolnosti. Pojem ,,vefejny
potadek” nebo ,moralka“ neni nikde vyslovné¢ definovan a jeho zasazeni
do pfislusného spolecenského kontextu je ukolem patentovych tfadii, resp. soudi
pfi rozhodovani sporti. Zverejnéné rozsudky, které se stavaji pfedmétem odbornych
diskusi, pfedstavuji potom interpretacni voditko pro budouci obdobné ptipady, které by
jinak byly nejasné.

Podle evropské koncepce obecné nelze patentovat diagnostické ani 1éCebné
metody a postupy, které se tykaji lidského nebo zvifeciho té€la, ackoli jinak by
splinovaly podminky odborné novosti a prumyslové vyuzitelnosti. Legislativa tedy
vytvaii pravni fikci popfeni prumyslové vyuzitelnosti. To je disledkem politického
rozhodnuti, které je motivovano cilem zajistit Sirokou dostupnost a §ifeni prospésnych
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lécebnych metod bez dalsich nakladu, které by jejich pouziti vyzadovalo, pokud by se
jednalo o prumyslové-pravné chranéné vynalezy (Pospisilova, Pospisil, 2013).
Lécebné metody zahrnuji jak 1é¢bu nemoci v Sir§im pojeti, tak 1écbu jejich
jednotlivych ptiznakli v uz$im kontextu, napt. potlacovani bolesti (Rie¢anova, 2011).
Vyluka vS§ak nedopada na konkrétni produkty vyzkumu a nésledné primyslové vyroby,
které se pti lécebnych metodach aplikuji, tj. zejm. 1é¢ivé piipravky a chemické latky
s takovym slozenim, které zajisti pozadované 1é¢ivé ucinky. Vyrobni postup chemické
latky predstavuje jedine¢ny soubor informaci, ktery je sam o sobé predmétem
patentové ochrany. Také urcité prvky, které byly v pribéhu vyrobniho postupu
oddéleny od lidského téla nebo byly na zdklad¢ ,lidskych® vzorti uméle technicky
vyrobeny, mohou byt pfedmétem patentové ochrany, a to za podminky, Ze neporusuji
obecnou zasadu vetejného poradku.

Unijni rovina je vymezena ucelem sblizovat a harmonizovat vnitrostatni pravni
upravu v jednotlivych clenskych statech, které jsou nadale opravnény v mezich
evropské smérnice vyvijet autonomni legislativni ¢innost. Problematika duSevniho
vlastnictvi, jak jiz bylo vySe zminéno, nepatii mezi oblasti s exkluzivni kompetenci
Evropské unie, ktera by vylucovala vnitrostatni pravni tipravu, jako je napt. spolecna
obchodni politika nebo piimé zahrani¢ni investice.

Formou posilené spoluprace za ucasti 25 ¢lenskych statd* byl do unijniho
pravniho tadu zaveden institut tzv. jednotného patentu na zaklad¢ nafizeni
¢. 1257/2012 ze dne 17. prosince 2012, kterym se provadi posilena spoluprace v oblasti
vytvofeni jednotné patentové ochrany. Jednotnd patentova ochrana ma potencial
ke snizeni transakcnich nakladt a posileni pravni ochrany, nebot’ funguje na principu
jedné podané piihlasky s teritorialni plisobnosti pro vSech 25 statd. Klicovym prvkem
realizace posilené spoluprace ma byt Jednotny patentovy soud, ktery vznikne
na zakladé multilateralni mezinarodni smlouvy — Dohody o jednotném patentovém
soudu. Ta byla podepsana uz v roce 2013, avSak dosud nevstoupila v platnost, to
znamena, ze mezinarodni soud v ni predvidany nebyl dosud ziizen.

Dal§im vyznamnym pramenem patentového prava na evropském kontinentu,
ktery ovSem nema unijni charakter, ale spadd do mezinarodniho prava verejného a jeho
multilateralni roviny, je Umluva o udé&lovani evropskych patentt, ktera byla podepsana
v Mnichové dne 5. fijna 1973 a jeji stranou je i CR, viz ¢ 69/2002 Sb. m. s. Tato
Umluva zaklada Evropskou patentovou organizaci, ktera mé §irsi ¢lenskou zékladnu
nez EU. Podle textu Umluvy se patenty nevztahuji na vynalezy, jejichz obchodni
vyuziti by se pficilo vefejnému potadku nebo moralce, lze tedy fici, ze tato vyluka
z patentovatelnosti je konstruovana obdobné¢ v riznych pramenech prava v evropském
prostoru.

* Zapojily se viechny CS EU s vyjimkou Spanélska, Polska a Chorvatska.

234 o Journal of International Relations, 2019, no. 3



vvvvvv

je rozsudek SD EU ze dne 18. 10. 2011 ve véci C-34/10 Oliver Briistle proti
Greenpeace eV. Predmétem soudniho Fizeni byla predbézna otazka, kterou Soudnimu
dvoru EU predlozil Nejvyssi spolkovy soud (Bundesgerichtshof) v Karlsruhe v SRN.
Spor v ptivodnim fizeni se tykal patentu, ktery byl udélen v . SRN v roce 1997 na
vynalez spoc€ivajici v ziskavani mozkovych bunék z embryonalnich kmenovych bunék
a jejich nasledné transplantaci do nervového systému pacienta s neurologickym
onemocnénim. Ekologicka nevladni organizace Greenpeace podala na drzitele patentu,
Olivera Briistla, zalobu a Zzadala prohlaseni patentu za neplatny. Argumentovala, Ze
udéleny patent je v rozporu s evropskou smérnici — vynalez je spojeny s komerénim
vyuzitim lidskych embryonalnich bunék. Po sérii vnitrostatnich soudnich sport se
nejvyssi némecky soud obratil do Lucemburku s otdzkou ohledné vykladu evropského
prava. PoloZend otazka se tykala vykladu pojmu ,,lidské embryo* a ,,pouziti lidskych
embryi pro primyslové nebo obchodni ucely.*

SD EU se ve své odpovédi ptriklonil k autonomnimu vykladu pojmu ,,embryo,*
ktery neaspiruje na univerzalni pouZitelnost,” a to s ohledem na prokézanou
neexistenci konsensu ohledné okamziku pocatku lidského zivota ve vSech Clenskych
statech. Vyznam pojmu ,,embryo* vymezil Soudni dviir jako extenzivni, protoze do n¢j
zahrnul i bunku lidského vajicka, ktera nebyla oplodnéna, ale bylo do ni vloZeno jadro
ze zralé lidské bunky.

SD EU zdiraznil, ze se jedna o autoritativni vyklad pouze pro ucely smérnice
¢. 98/44/ES. SD EU se v tomto opfel o skutecnost, ze text smérnice neobsahuje legalni
definici embrya ani odkazy definice ve vnitrostatnich pravnich fadech. Za ucelem
spravného fungovani vnitiniho trhu a dalsiho rozvoje evropské integrace je nezbytné,
aby byly vyznamné pojmy vykladany jednotné. Jinak by hrozily ucelové volby
liberalnéjsich pravnich tadt ze strany vyzkumnych instituci i farmaceutickych
spole¢nosti, coz by bylo v rozporu s filosofii jednotného vnitiniho trhu.

Extenzivni pojeti pojmu embrya optel tedy SD EU o teleologicky vyklad, ktery
je pro evropské smérnice typicky (Kral, 2014). Kontext a cil smérnice naznacuje, ze
zamérem evropského zakonodarce bylo vyloucit embrya z patentovatelnosti z dvodu,
aby zistala nedotéena hodnota distojnosti c¢lovéka. Proto je zapotiebi
z patentovatelnosti vyloucit vSechny piipady, kdy hrozi snizeni lidské distojnosti
z dvodu komer¢niho vyuzivani embryi.

Clanek 6, odst. 2 smérnice vyslovné vyluuje z patentovatelnosti postupy pro
klonovani lidskych bytosti; zplisoby modifikace zarodecné linie genetické identity
lidskych bytosti; pouziti lidskych embryi pro primyslové nebo obchodni tcely. Jedna
se o ilustrativni, demonstrativni vycet.

> Chapani klicovych pojmi jako autonomnich pro sféru unijniho prava je pomémé ¢astym
(13

jevem, napf. pojem ,,pracovnik, ,,podnik,” , hospodarsky subjekt* apod.
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Toto ustanoveni je tfeba Cist souCasné s tivodni Casti smérnice, kde jsou
v jednotlivych bodech odiivodnéni soustfedény zamery evropského zakonodarce. Ty je
tteba brat v potaz pfi interpretaci smérnice jako celku i slovniho znéni jejich
jednotlivych ustanoveni. Podle bodu odivodnéni €. 42 jsou patentovatelné vynalezy
urcené k terapeutickému nebo diagnostickému ucelu, které jsou pouzivany na lidském
embryu a jsou pro né¢ prospésné. Jinymi slovy metody, jejimz predmétem je 1écba
embryi a nikoli jejich zniceni. Z rozsudku tedy vyplyva, Ze nelze v EU udé€lit patent na
postup, ktery by zahrnovat ni¢eni embryi, protoze by to bylo v rozporu s lidskou
dastojnosti.

Vyse rozebrany pravni nazor SD EU, prezentovany ve véci Briistle, vSak nelze
povaZovat za zcela ustaleny. V novéjsim piipad¢ International Stem Cells Corporation
uptednostnil Velky senat SD EU spiSe restriktivni pfistup a spornou situaci ze svého
chapani pojmu embrya vyloucil, ve shod¢ se stanoviskem generdlniho advokata.
Umoznil tak patentovatelnost metod, které sice lidské bunky, podobné embryim,
vyuzivaji a ni¢i, ale nepotiebuji k tomu plnohodnotnd embrya, tj. bunky pfirozené
schopné samostatného vyvoje ve vyssi faze lidské bytosti.® Jednalo se, stejnd jako
v piipadu Briistle, o predbéznou otazku, tykajici se vykladu pojmu embrya,
predlozenou tentokrat britskym soudem. SD EU tedy vymezil jako hlavni rozhodovaci
kritérium prokézanou schopnost embrya dal§iho rozvoje v lidskou bytost. Konkrétni
posouzeni splnéni této podminky nalezi narodnim ufadim a souddm, které rozhoduji
o patentovatelnosti vynalezi.

5 KOMPARACE SE SITUACI VYZKUMU A VYUZIVANi KMENOVYCH BUNEK V USA

Obecné podminky patentovatelnosti vynalezu jsou v americkém pravu
formulovany podobné jako v evropském: jde o vyuzitelnost, novost, nesmi jit o zcela
ziejmou skutecnost (useful, new, non-obvious). Nemusi se jednat nutné o primyslovou
vyuzitelnost. Hodnoti se ptinos vynalezu pro dany védni obor, jak je vniman a uznavan
prislusnymi odborniky (Irving, Wang, Lewis, 2009).

Patentova ochrana v pravnim fadu USA je pojatd Sife nez na evropském
kontinentu, protoze zahrnuje i vyrobni procesy, lécebné metody, ziva zvirata, rostliny
1 mikroorganismy. Patentové pravo neformuluje vyjimky z patentovatelnosti zalozené
na nesouladu s moralkou a vetfejnym potfadkem tak jako evropské normy. Nepatentuji
se ovSem piirodni zédkony, pfirodni jevy a abstraktni myslenky. Co je dale vylouceno,
jsou vynalezy tykajici se bezprosttedné lidského téla nebo jeho casti, véetné lidského
embrya a plodu (Wong, Mahalatchimy, 2018). Piesto vSak bylo v USA vydano mnoho

% Doslovné vyjadieni SD EU:,,...neoplodnéné lidské vajicko, které bylo partenogenezi
stimulovano k déleni a dal§imu vyvoji, neni ,,lidskym embryem* ve smyslu tohoto ustanoveni,
pokud ve svétle soucasnych védeckych poznatkii nema jako takové inherentni schopnost
vyvinout se v lidskou bytost, coz musi ovéfit vnitrostatni soud.” (pozn. zvyraznéno autorkou)
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patentl jak na farmaceutické produkty, tak 1écebné postupy zalozené na kmenovych
bunkach.

Z toho vyplyva, ze pojeti lidského embrya, které je z patentovatelnosti
vylouceno, je v USA na rozdil od Evropy restriktivni, protoze bunky, z kterych jsou
léCebné kmenové bunky bézné ziskdvany, nejsou za plnohodnotné embryo
povazovany. Jejich ni¢eni nevadi tak jako v Evropé. Buiky, ziskané pfirozenym
postupem piimo z lidského téla by tedy patentovatelné byt nemohly, ale uméle
stimulované builkky ano — pfistupuje totiz ptinos vynalezu v podob¢ jejich uméle
regulovanych a vylepsenych vlastnosti.

V  americkém prostitedi jsou biotechnologické vyndlezy pravné
upraveny a v praxi chapany v podstaté stejné jako jakékoli jiné primyslové vyuzitelné
vynalezy, pfistupuje se k nim trzn€ a vyhrady k jejich etickym rozporiim s lidskou
dutstojnosti jsou mensi nez v Evropé. To vSak neznamena, Ze by neexistovaly, ale fesi
se jinak a liberalni americkéa spolecnost je k modernim 1é€ebnym metodam, které by
byly v Evrop¢ na hranici etické ptijatelnosti, mnohem tolerantnéj$i. To znamena vétsi
vstficnost pravni Upravy ohledné patenti pro vyzkumniky a pro farmaceutické
spolec¢nosti. Je jasné, ze mnoho 1éCebnych metod, které obdrzely americké patenty, by
v Evropé¢ sitem patentovatelnosti viibec neprosly.

Americky zakon (United States Code, Title 35) definuje biotechnologické
procesy (Keener, 2019) jako procesy genetickych zmén nebo vytvotfeni bunék, popf.
vicebunéénych organismid, mj. za Ucelem dosazeni specifickych fyziologickych
charakteristik, které nejsou danému organismu ptirozené vlastni.

V USA jsou lécebné metody zalozené na implantaci kmenovych buné¢k jiz
zavedené a Siroce se uplatiuji nejen pti 1é€bé onemocnéni, ale 1 pii jinych zasazich do
téla pacienta bez lékaiské indikace, napt. z kosmetickych nebo estetickych duvodi
na prani a na naklady pacienta.

Komer¢ni a financni rozmér kmenovych bunck je v USA véci béznou. Nahlizi
se na n¢ jako na sluzbu, kterd je poskytovana na zéklad¢ uzaviené smlouvy za
sjednanou cenu. Svéd¢i o tom mnozstvi a vécna pestrost soudnich spord, které jsou
pfed americkymi soudy projednavany (Martins Martinho —Turner, 2017). Neni
vyjimkou, ze ameriCti pacienti Zaluji u soudu poskytovatele zdravotnich sluzeb
v ptipadech, kdy jejich bunécna 1écba byla netcinna — soukromopravni optikou se
jedna o nesplnéni smluvniho zavazku (Ford, 2018).

Stejné jako v evropskych zemich, také u americkych soudid musime zohlednit
délku soudniho ftizeni, kterou neptiznivé ovliviuji rizné prutahy, a tak je bézné, ze
otazku, ktera se teprve dostava pfed vyse postavenou soudni instanci, uzZ mezitim
vytesil redlny vyvoj védeckého pokroku. Vyznamnou finan¢ni podporu vyzkumu
kmenovych bunék na federalni Grovni poskytla mj. administrativa prezidenta Barracka
Obamy v roce 2009 (Murugan, 2009).

Journal of International Relations, 2019, no. 3 o 237



Na pocatku 90. let mifilo nejvice soudnich sporti proti komerénim zdravotnim
pojistovnam, které odmitaly proplacet lécebné vylohy na tehdy nové, neovéiené
experimentalni metody s vyuZzitim kmenovych bunék. Cela tada téchto ptipadi byla
medializovana (Ford, 2018). Ve sledovaném obdobi byl prvni piipad u soudu v roce
1990. Kolem roku 2000 az do dnes se pramérny pocet piipadd ustalil na 5 — 10 rocné.
V tomto poctu jsou zohlednény pouze rozsudky vysSich a federalnich soudi, bez
Ilinois, Kalifornie, New York, Virginie a také Michigan a Ohio (Martins Martinho,
Turner, 2017). Mezi faktory ovlivitujici konkrétni pocty soudnich sporii mizeme uvést,
ze pravni tady jednotlivych americkych statl se navzdjem odliSuji, stejn¢ jako
demografické ukazatele a stupen rozvoje pokroc€ilych biotechnologii.

Tab. 3: Pripady tykajici se kmenovych bunék pied soudy v USA

Piedmét sporu — nejcastéjsi Vyvoj poétu soudnich spori
e spory se soukromymi zdravotnimi 1990-1995 39 ptipadt
pojistovnami, které odmitly uhradit 1996-2000 41 pripadi
experimentalni a neovétené postupy; 2001-2005 33 pfipada
e zasahy do dusevniho vlastnictvi; 2006-2010 37 piipada

e nekala soutéz — klamava reklama; 2011-2016 38 pipadi

e poruseni uzaviené smlouvy;
maximum 19 piipadi (1997)

e spory ohledné¢ tvrzeného

nedodrzovani standardd fadné péce —

néhrada Skody; 1 p¥ipad (1990)
e vefejnopravni spory s regulatorem; minimum 3 pripady (1991,

e spory o vefejnou finan¢ni podporu 2001)

vyzkumu.
Pramen: Martins Martinho —Turner, 2017.

Pti pohledu na situaci v Evropé a v Americe Ize vidét heterogenitu piistupd,
ktera vychazi ze zasadnich spolecenskych, historickych, kulturnich i ekonomickych
rozdilt. Proto je v podstaté nemozné vytvofit nadnarodni celosvétovou regulaci, ktera
by byla akceptovana bez vyhrad ve vSech statech, proto se ndvrhy mezinarodné-
pravnich tprav setkavaji s odporem urcitych zemi, bud’ jako pfili§ liberalni, nebo prilis
restriktivni.
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Tab. 4: Ptistup statd k regulaci vyzkumu a vyuzivani kmenovych bunck

Liberalni Regulativni Restriktivni
dovolenost, nejméné dovolenost, ale pfisna absolutni zédkaz s ohledem
pfisna regulace, umoznéni | regulace, moznost vyuziti | na etické, popt.
vytvareni novych embryi | pouze jiz vytvotenych nabozenské aspekty
pro vyzkumné ucely embryi pro asistovanou

reprodukci
pr. Velka Britanie, Belgie, | pf. CR, Dansko, Finsko, pt. Slovensko, Polsko,
Izrael, Japonsko, USA Francie, Nizozemsko, Litva, Rakousko, nékteré
(nekteré staty), Indie, Svédsko, Rusko, staty Latinské Ameriky,
Australie Slovinsko, évycarsko Irsko, Italie, Némecko

(pozn. v Némecku lze
vyuzivat pro vyzkum
pouze embrya dovezena z
jinych zemi, nelze

vytvafet nova embrya)

Pramen: Dolezal, Cerny, Dolezal, 2013, s. 89-90.

Jak ukazuje ptehled v Tab. 4, ptistup k pravni regulaci se velice lisi i v riiznych
evropskych zemich. Zemé s hluboce zakofenénou kiestanskou tradici pfistupuji
k bunécné 1é¢bé s nediverou. Restriktivni charakter italské legislativy, kterd umoznuje
aplikovani 1é¢ebnych metod na lidské embryo pouze v piipadé, ze jsou danému
embryu ku prospéchu a neznici ho, se projevil také v recentni judikatuie Evropského
soudu pro lidské prava.

V ptipadu Parillo vs. Itdlie, rozhodnutém Velkym sendtem ESLP v roce 2015,
byla italska legislativa uznana za ptipustnou a neporusujici lidska prava stézovatelky,
ktera chtéla poskytnout svd embrya pro vyzkumné ucely. K namitanému poruseni
prava na vlastnictvi a jeho pokojné uzivani podle ¢l. 1 Dodatkového protokolu €. 1
k Umluvé o ochrané lidskych prav a zakladnich svobod ESLP uvedl, Ze pravo na
vlastnictvi méa predev$im ekonomicky a finanni vyznam, a tak se nemiize dané
ustanoveni vztahovat na lidskd embrya, kterda nejsou a nemohou byt predmétem
vlastnictvi v pravnim smyslu, nebot’ to pfimo vylucuji jak vnitrostatni zakony, tak
zavazné mezinarodni smlouvy.

Ptipad Durisotto vs. Italie se tykal pfistupu pacienta k novym, neovéfenym
metodam 1é¢by kmenovymi bunkami. Italské soudy odmitly zarucit pacientce se
zavaznym degenerativnim onemocnénim mozku pfistup k experimentalni 1écbe, ktera
byla poskytovana soukromou spolecnosti a italské Gfady ji odebraly potiebnou licenci
s ohledem na shledané nedostatky v naplnéni regulativnich podminek a na bezpecnost
pacienttl. Ufady nicménd umoznily dokonéit terapii pacientim, u kterych uz byla
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zahajena pred vydanim ufedniho zédkazu. Pfedmétem rozhodovani ESLP o stiznosti,
kterou podal otec pacientky, bylo tvrzené poruseni lidskych prav, konkrétné prava na
Zivot, prava na soukromy Zivot a prava na rovné zachazeni (zékaz diskriminace). ESLP
shledal stiznost jako zjevn¢ neopodstatnénou a konstatoval, Ze narodni zakonodarce
ma k dispozici Siroky prostor pro vlastni uvazeni pfi pfijimani vnitrostatni legislativy,
ktera zahrnuje legitimni cile bezpe¢nosti pacientil. Ulohou mezinrodniho soudu neni,
aby namisto soudi narodnich stanovil vhodnou a potfebnou miru ochrany pacienti
pfed moznymi negativnimi disledky inovativnich a neovétenych 1é¢ebnych postupt.

6 EVOLUTIVNi VYKLAD

U novych farmaceutickych produktdl a IléCebnych metod, stejné jako
u jakéhokoli jiného inovativniho produktu uvadéného na trh, existuje komercni
podnikatelské riziko nezajmu spotiebitelli (pacientlt) o novy vyrobek. V jeho ramci je
nutné také uvazit riziko budouci novelizace a zptisnéni zakonné tupravy, coz by
regulatornich pozadavkd.

Pokud jde o feSeni moznych etickych rozpord, ¢i spiSe pristup ¢i vyjadieni
stanoviska k nim, jako mozna cesta se nabizi tzv. evolutivni vyklad, ktery vyuziva
ESLP, popt. dalsi lidskopravni organy v pfipadech stietu vice chranénych hodnot
a opravnénych z4jma (Malanik, 2016, Brozova, 2017). Jedna se o pfistup k interpretaci
textu mezinarodni umluvy, ktery nepfedstavuje néjakou novou svébytnou vykladovou
metodu, ale spiSe je postaveny na kodifikovanych metodach’ intepretace
mezinarodnich smluv, zejm. na pfedmétu a tcelu dané smlouvy.

Podstatou evolutivniho vykladu je ptizpisobeni formalné¢ nezménéného textu
smlouvy novym podminkdm a jiz probe€hlému vyvoji védy a spolecnosti. Toho se da
docilit napt. vyjadfenym novym obsahem pivodnich pojmu. Podkladem pro evolutivni
interpretaci ze strany ESLP, jak bylo v mnoha rozsudcich deklarovano, je dosazeny
konsensus prevladajici vétSiny ¢lenskych stati.

7 ZAVER

Pravni ochrana duSevniho vlastnictvi neni celosvétové harmonizovana, ackoli
by to mohlo v budoucnu znamenat posileni realizace jejiho ucelu, tj. zajisténi ochrany
technicky a ekonomicky wvyuzitelnych vysledki vyzkumu a podporu jejich
mezinarodni mobility. Soufasné by se omezila nezadouci motivace pacientl
auzivateld sluzeb spojenych s vyuzitim kmenovych bunék k migraci za témito
sluzbami do statl s liberalnim pfistupem, coz v evropském prostoru narusuje principy
fungovani vnitiniho trhu.

7 Kodifikované metody vykladu mezinarodnich smluv nalezeneme v ¢l. 31 Videfiské imluvy
o smluvnim pravu ze dne 23. kvétna 1969.
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Z ekonomického hlediska znamena udéleny patent ¢asové omezeny monopol
na vyrobu a prodej urcitého produktu. Spolehliva pravni ochrana vysledkl vyzkumu je
dobrym podnétem pro dal$i rozvoj védeckého zkoumani a zaroven zarukou pokryti
finan¢nich nékladd provedeného vyzkumu, coz je velmi dilezité zejm. ve sledovaném
sektoru biotechnologickych vyndlezi a inovativnich 1é¢ebnych postupli zaméienych
na aplikaci kmenovych bunék, nebot’ se jedna o mimoradné nakladnou zalezitost.

Z vyse uvedeného vyplyva, Ze pravni ochrana biotechnologickych vynalez
neni jednotna na celém svété a je rozdilné pojimana pii srovnani riznych pravnich
systétml. Mezi riziky tohoto pfistupu mutze byt GcCelova regulatorni arbitraz, kdy
si vyzkumné subjekty budou cilen¢ vybirat ke svému pilisobeni staty, kde jsou
nejmensi, coz nepfedstavuje idedlni pfistup z hlediska alokace ekonomickych vynost
z védeckého rozvoje spolecnosti jako celku. Obdobné i pacienti jsou timto systémem
vybizeni, aby za experimentalni 1ébou, kterd je v jejich zemi zakéazana z etickych
dtvodii nebo neni hrazena z vefejného zdravotniho pojisténi, cestovali do liberalnich
zemi s prevladajicim komercnim pfistupem.

V neposledni tadé stale plati, ze pfistup k fesSeni citlivych etickych otazek
spojenych s aplikaci lidskych kmenovych bun¢k neni jednotny, pokud jde o zavéry
pfijimané vnitrostatnimi a mezinarodnimi soudnimi instancemi.

Zkoumana oblast duSevniho vlastnictvi potvrzuje vSeobecné platnou
skute¢nost, ze evropska integrace ve svétle vykladu Soudniho dvora EU je zaloZena
na ustfedni hodnoté zajisténi svobod volného pohybu na vnitinim trhu a liberalniho
pristupu k ekonomicky rentabilnim ¢innostem. Etické hodnoty jako ze své povahy
abstraktni koncepty jsou vyuzivany jako interpretacni limity, ale nedostavaji prednost

-----

rozvoje evropskych ekonomik.
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Vedeckd monografia ,,Compliance Ciny s WTO — Jak Cina dodrzela
mnohostranné obchodni zavazky a jak usilovala o ziskani statusu trzni ekonomiky*
bola spracovana doc. Ing. Lenky Fojtikovou, Ph.D. z Ekonomickej fakulty Vysokej
Skoly banskej — Technickej univerzity v Ostrave. Autorka sa venuje téme postavenia
CLR vo WTO, hodnoti compliance Ciny s jej zavizkami vyplyvajicimi z dohéd WTO
a zaobera sa i podstatou a pri¢inami obchodného sporu, ktory vznikol medzi Cinou
aEU v dosledku odmietnutia udelenia statusu trhovej ekonomiky Cine zo strany
Europskej tnie.

V stéasnej situdcii pretrvavajiicej obchodnej vojny medzi USA a Cinou
s dosahom na globalny obchod ako taky, ktorej hlavnym spustacom, resp.
odovodnenim zo strany USA bolo konstatovanie poruSovania zaviazkov vyplyvajucich
z&lenstva vo WTO Cinou aztoho plynacich neopravnenych vyhod, téma
dodrziavania pravidiel multilateralneho obchodného systému touto stdle narastajucou
ekonomikou predstavuje nanajvy$ aktuadlnu problematiku ajej blizSie vedecké
skimanie je nepochybne prinosné pre ekonomicku tedriu i odbornu prax.

Predkladana monografia sa sklada zo siedmich casti. Jednotlivé kapitoly na
seba logicky nadvdzuju a ich usporiadanie prispieva ku komplexnému a dynamickému
charakteru spracovania zvolenej témy. Autorka v praci pouzila vedecké vyskumné
metody. V prvej kapitole pod nadzvom ,, Teoretickd vychodiska: koncept compliance
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a faktory determinujici komplexni model compliance* autorka poskytuje prehlad
teoretickych vychodisk konceptu compliance, konkrétne teoretickych pristupov
a modelov konceptu compliance a nasledne ich aplikuje na zhodnotenie compliance
Ciny. Na teoretické vymedzenie pristupov a modelov compliance, medzi ktoré patri
realistické, liberalne, funkcionalistické, no i konstruktivistické a normativne ponatie
compliance, nadvdzuje autorkina diferenciacia modelov paper compliance a full
compliance, ktoré nésledne aplikuje pri empirickom skimani spravania Ciny
s ohladom na modely compliance. Vysoko hodnotim prezentaciu nazorov viacerych
autorov skimajticich implementéciu opatreni prijatych Cinou pri vstupe do WTO, ako
1 uroven dodrziavania rozhodnuti Orgénu pre rieSenie sporov WTO, ktori poskytuju
komplexny pohl'ad na skimanu tému.

V druhej casti vedeckej monografie spracovanej pod ndzvom ,,Analyticky
ramec pro zkoumani compliance Ciny s pravidly a zavazky WTO* sa autorka venuje
skimaniu $pecifickych faktorov ¢inskeho modelu compliance, priGom berie do tvahy
historické pozadie CIR, jej geografické podmienky, politicky systém i §truktiru
Statnej moci, ako aj Specifické rysy Cinskej ekonomiky. Nasledne priblizuje metody
a postup hodnotenia compliance Ciny so zavizkami z dohod WTO ato konkrétne
prostrednictvom analyzy urovne (1) implementacie jej obchodnych zavézkov
vyplyvajlcich z ¢lenstva vo WTO, no i (2) nad ramec takejto implementacie, a to
jednak (i) skimanim obchodnej politiky Ciny cez prizmu 42 &lenov WTO aich
vyhlaseni o obchodnych praktikach Ciny, ktoré autorka ziskala vd’aka svojej osobnej
Gi¢asti na siedmej obchodnej previerke Ciny vo WTO, ktora sa konala v juli 2018 vo
WTO v Zeneve, (ii) na zaklade interview s odbornikmi na medzinarodné vztahy
a medzinadrodny obchod a dotaznikov ziskanych od zéstupcov Ceskych exportnych
firiem a (3) na zaklade analyzy obchodnych sporov iniciovanych zo strany inych
&lenov WTO proti Cine na pdde WTO za porusenie jej zmluvnych zavizkov v rokoch
2001-2018.

Tretia kapitola pod nazvom ,,Cina a WTO* je venovana historickému vyvoju
a zhodnoteniu vyznamu WTO pre Cinu s naslednou analyzou sucasnej pozicie Ciny vo
WTO ajej vplyvu na obchodné rokovania. Specidlna pozornost je venovana
obchodnym zaviazkom Ciny vo WTO apravnym predpokladom jej &lenstva so
zretelom na jej status rozvojového Statu aztoho vyplyvajicich vSeobecnych no
i $pecifickych zavizkov s osobitnym zretefom na zavizky Ciny v oblasti TRIPS,
ktorych nedodrziavanie sa vo vSeobecnosti povazuje za jeden zhlavnych bodov
kritiky.

Autorka vo $tvrtej kapitole pod nazvom ,,Obchodni liberalizace Ciny za
obzorem multilateralismu poukazuje na vyznam postavenia Ciny v rAmci regionlne;j
obchodnej spoluprace, konkrétne s krajinami ASEAN, Australiou, Chile, Kostarikou,
Gruzinskom, Hongkongom (Cina), Islandom, Koéreou, Macaom (Cina), Novym
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Z¢landom, Pakistanom a i., no zdoraziuje i rozsiahlu diskusiu, ktora prebieha na tému
,Cina arozvojové Staty* ato najmi tie nachddzajuce sa v Afrike. V tejto savislosti
autorka rozobera vel'mi Siroko pertraktovanu tému problémovych aspektov Cinskej
ekonomickej pritomnosti na tomto kontinente, t.j. obchodnu vymenu, ¢inske investicie
v Afrike a pozi¢ky, ktoré Cina poskytuje chudobnym $tatom. Zaujimavou sucastou
tejto kapitoly je i informacia o 41 najmenej rozvinutych krajinach, prevazne v Afrike,
voéi ktorym Cina uplatituje preferenény obchodny rezim, hoci sama nie je uvedena
v zozname donorskych krajin GSP. Autorka v tejto stvislosti uvadza, ze ,,at’ jsou jeji
motivy k podepisovani regionalnich obchodnich dohod ¢i poskytovani jednostrannych
obchodnich vyhod jakékoliv, Cina timto neporusuje své smluvni zavazky ve WTO, ani
mnohostranna pravidla obchodovani.“(s. 91) Za osobitnii zmienku stoji autorkino
konstatovanie v zavere kapitoly, Ze ,,Cina pfevzala obchodni ,model” vyspélych
velmoci® a ,,investuje, zvyhodituje a podporuje ty zemé, s nimiz citi potfebu tuzce
spolupracovat, a to za ramec toho, co ji umoziiuje mnohostranny obchodni systém®,
pri¢om to ma dopad na konkurencieschopnost’ Ciny, no i jej rastici politicky vplyv na
medzinarodnej scéne.(s. 91) S tymto tvrdenim jednozna¢ne suhlasim a povazujem ho
za klG¢ové z hladiska komplexného hodnotenia aktualneho postavenia Ciny vo
svetovom hospodarstve, ktoré je reflektované i v aktudlnom geopolitickom vyvoji.

V nasledujucej piatej kapitole autorka v stlade s hlavnou témou vedeckej
monografie analyzuje compliance Ciny zhladiska implementacie jej zavizkov
z dohdéd WTO do cinskej legislativy, no skiima i nedostatky v aplikacii a vymahani
obchodnej legislativy v Cine po ich implementacii. V tejto asti predloZenej vedeckej
prace autorka vychddza najmd zo Specifik viactroviiového administrativneho
usporiadania riadiacich organov v Cine, ktoré maju potencialne negativny vplyv na
ucinok implementacie zaviazkov prevzatych do Cinskej legislativy, no medzi faktory
prispievajuce k znizenej Urovni realnej implementdcie zavdzkov subsumuje
i nedostatok transparentnosti a nepresni formulaciu zékonov. V d’alSej Casti textu
autorka predstavuje vysledky vlastného vyskumu, ktory deli na tri Casti. Podla slov
autorky prva ast vyskumu obsahuje preskiimavanie obchodnej politiky Ciny na
makro urovni, t.j. na Grovni ¢lenov WTO, kde kazdy §tat vystupuje ako respondent.
V druhej casti vyskumu autorka realizovala preskimavanie na mikro trovni, kde
respondentmi boli jednotlivci, t.j. odbornici na medzinarodné vztahy alebo zastupcovia
do Ciny exportujucej firmy. V tretej ¢asti vyskumu autorka skiimala compliance Ciny
so zaviazkami z dohod WTO z pohl'adu preskumavania obchodnych sporov vo WTO,
v ktorych bola Cina adresatom staznosti pre porusenie mnohostrannych obchodnych
zaviazkov. Ako odporucanie by vSak vo vSeobecnosti bolo mozné uviest, Zze by bolo
vhodnejSie vramci skiimania ucasti krajiny na systéme rieSenia sporov vo WTO
vychadzat’ z vysledkov vyrieSenych sporov anielen z poctu staznosti podanych voci
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krajine, nakolko na zaklade samotnej iniciacie sporového konania nemoZzno
prejudikovat’ i porusenie zaviazkov zo strany Zalovanej strany.

Na makro urovni boli v sulade s notoricky znamymi vyhradami voéi Cine,
pokial’ ide o dodrZziavanie jej zavidzkov z dohod WTO, identifikované a teda potvrdené
najmi problémy suvisiace s existenciou a financovanim §tatnych podnikov, s ochranou
a vymahanim prav duSevného vlastnictva, s presadzovanim ¢inskych S$tandardov,
certifikacii a inych administrativnych prekdzok ako vyznamnej netarifnej prekazky
obchodu, no i problémys pretrvavajicim obmedzovanim vstupu zahrani¢nych
subjektov do vybranych sektorov sluzieb napriek ¢inskymi autoritami deklarovane;
pokracujucej liberalizacii v tejto oblasti.

Pokial’ ide o hodnotenie compliance Ciny na mikro Grovni, v rimci ktorého
autorka skiimala sktisenosti respondentov s pristupom na ¢insky trh, zaujimavym
vystupom bolo zistenie o problematickosti jednotného vymahania zékonov
zabezpecujucich nediskriminacny pristup k importovanym vyrobkom na celom uzemi
Ciny, &o uzko suvisi isotizkou transparentnosti pri implementacii a vymahani
zikonov v Cine. Za vyrazny problém respondenti povazovali absenciu publikacie
administrativnych opatreni na nizSej ako ministerskej Urovni av pripade ich
zverejnenia zase uvadzali nedostatok vo forme nesplnenia zavizku publikacie tychto
opatreni v jednom z troch oficialnych jazykov WTO.(str. 101) Pokial’ ide o otazku
uplatiiovania rezimu narodného zaobchadzania pri vstupe na cinsky trh bol
respondentmi uvedeny zaujimavy priklad zvyhodnenia domacich subjektov oproti
zahranicnym dovozcom tym, Ze drobni domadci pestovatelia nemuseli na rozdiel od
dovozcov polnohospodarskych vyrobkov apotravin odvadzat pri predaji svojej
produkcie dan z pridanej hodnoty. Napriek konkrétnym nedostatkom identifikovanym
zo strany respondentov sa vicsina zhodla vtom, Ze ,.Cina dosahla vyznamnych
vysledkl v oblasti napliiovani svych mnohostrannych obchodnich zavazkl a piijala
fadu liberalnich opatfeni, pod jejichz vlivem oteviela doméci trh zahranicni
konkurenci.“(s. 102)

V Siestej kapitole nazvanej ,,Nekalé obchodni praktiky akauza neudé€leni
statusu trzni ekonomiky Ciné ze strany EU“ sa autorka venuje otizke ochrany pred
dumpingom a neopravnenym subvencovanim vyvozu sjej priamym vplyvom na
postup EU pri rozhodovani o udeleni statusu trhovej ekonomiky Cine. Analyzuje
trhové prostredie v Cine z pohl'adu jednotlivych deformujticich faktorov a na zaklade
Statistickej analyzy autorka dospieva k zaveru, ze Cina sa podiel'a aZ takmer jednou
tretinou na celkovom pocte 486 antidumpingovych vysetrovani vo WTO, no v pripade
antisubvencnych vysetrovani je tento podiel eSte vysSsi, priCom najvyssi pocet
antisubvenénych vysetrovani voéi Cine bol iniciovany prave v roku 2016, v ktorom
Cina o¢akavala udelenie statusu trhovej ekonomiky. V suvislosti s postojom Eurépskej
Ginie autorka 3pecidlnu pozornost venuje ulohe oceliarskej lobby v EU a rizikam
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vyplyvajucim pre EU v pripade straty moznosti stanovenia vysky dumpingu
a subvencii alternativnym sposobom (porovnanim s vyrobnymi nakladmi a cenami
v trhovych ekonomikéach) v pripade udelenia statusu trhovej ekonomiky Cine.

V siedmej zaverednej kapitole ,Oteviend Cina — Qui bono?* autorka
sumarizuje liberalizatné opatrenia v oblasti obchodu s tovarom a sluzbami zo strany
Ciny za obdobie 2001-2017 (2018) akonstatuje zvysenie celkového podielu
sukromnych spolo¢nosti a zahrani¢nych investicnych spolocnosti na celkovom objeme
zahrani¢ného obchodu Ciny z 57,5% v roku 2001 na 84% v roku 2017. (s.169) Ako
pozitivny vysledok prijatych liberalizacnych opatreni vnima nérast prilevu priamych
zahrani¢nych investicii do sektoru sluzieb, ktoré v roku 2017 predstavovali 73%-ny
podiel na celkovych investiciach prudiacich do Ciny zo zahrani¢ia. Autorka v tejto
kapitole zaroveii konstatuje, ze ,,Cina dosihla z liberalizace obchodu, probihajici
soubézné¢ na ruznych urovnich, vétsich ziskli, nez vétSina jejich obchodnich
partnerd.“(s.171) Autorka dodava, Ze zvyhodnovanie domacich subjektov pred
zahranicnymi dodadvateI'mi predstavuje porusovanie pravidiel multilateralneho
obchodného systému a vytesiiovanim dovozu a ziskanim viéej nezavislosti moze Cina
predstavovat’ pre svet do budicna hrozbu. Autorka vedecki monografiu uzatvara
naértom pravdepodobného scenara buduceho vyvoja, v ktorom vidi Cinu prevziat
veduce miesto vo svetovej ekonomike a vyjadruje odévodnenu obavu, Ze ak obchodna
vojna dvoch najvéacsich ekonomik sveta bude pretrvavat’ dlhs§iu dobu, bude to mat
negativny dopad na celil globalnu ekonomiku.

Obsahovo pokladam predlozent vedeckii monografiu ,,Compliance Ciny
s WTO - Jak Cina dodrzela mnohostranné obchodni zavazky a jak usilovala o ziskani
statusu  trzni ekonomiky“ za velmi ‘Uspe$né¢ dielo. Autorka predlozila
vysokokvalifikovanu pracu, ktora sa opiera o nazorovu pluralitu zndmych vedeckych
osobnosti, ako i o originalne aktualne relevantné data ziskané i vd’aka osobnej ucasti
autorky na preskimavani obchodnej politiky CCR vo WTO v roku 2018, no i na
zaklade origindlnych vystupov ziskanych vyhodnotenim dotaznikového vyskumu
ohl'adne podmienok pristupu zahrani¢nych subjektov na ¢insky trh.

Autorka analyzou kvalitativnych a kvantitativnych udajov tvorivo spracovala
danu problematiku a vysledkom je ucelené vysoko teoretické dielo, ktoré hodnoti
postavenie a compliance CER vo WTO a naértava perspektivu mozného posunu tejto
ekonomiky na prvé miesto vo svetovom meradle.
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