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Editorial k jesennej edicii
SOCIETAS ET IURISPRUDENTIA 2014

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila tretie ¢islo druhého ro¢nika SOCIETAS
ET IURISPRUDENTIA, medzinarodného internetového vedeckého casopi-
su zameraného na pravne otazky v interdisciplinarnych suvislostiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va na spolocCensky vyznamné prierezové suvislosti otazok verejného
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
urovni, zastipeného predovsetkym odvetviami dejiny prava, teéria pra-
va, rimske pravo, cirkevné pravo, ustavné pravo, l'udské prava a zakladné
slobody, medzinarodné pravo, eur6épske pravo, obc¢ianske pravo, hospo-
darske pravo aobchodné pravo, pracovné pravo, pravo socidlneho za-
bezpecenia, spravne pravo, pravo Zivotného prostredia, financné pravo,
pravo dusevného vlastnictva, trestné pravo a kriminolégia, prelinajuce sa
s taziskovymi oblastami spolocensko-vednych disciplin v najsirSom
zmysle, ku ktorym patria najma medzinarodné vztahy, verejna politika,
verejna sprava, psycholdgia, socioldgia, demografia, manazment a marke-
ting, medzinarodné ekonomické vztahy, svetova ekonomika, nadnarodné
ekonomiky a ndrodné ekonomiky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roCne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujicich sa na hlavné zameranie ¢asopisu, a taktiezZ informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu. Na zaver kaz-
dého uceleného roc¢nika vydava redakcia casopisu v elektronickej on-line
podobe v anglickom jazyku zbornik abstraktov SOCIETAS ET IURISPRU-
DENTIA: ABSTRACT PROCEEDINGS, sprehl'adiiujici vSetky individualne
prispevky uverejnené v casopise SOCIETAS ET IURISPRUDENTIA v da-
nom roc¢niku.

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubli-
kované prispevky v slovenskom jazyku, ¢eskom jazyku, anglickom jazy-
ku, nemeckom jazyku, ruskom jazyku, francizskom jazyku, Spanielskom
jazyku, pol'skom jazyku, srbskom jazyku, slovinskom jazyku, japonskom

EDITORIAL 11



«q I SOCIETAS ET IURISPRUDENTIA

D | 2014, roénik IL., &islo 3,s. 11-14
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

jazyku, perzskom jazyku darij¢ina a po vzdjomnej dohode podla aktual-
nych moZnosti redakcie aj v inych svetovych jazykoch.

Webova stranka c¢asopisu SOCIETAS ET [URISPRUDENTIA ponuka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom, anglickom a nemeckom jazyku. V uvede-
nych jazykoch zabezpecuje redakcia casopisu aj spatnd komunikaciu
prostrednictvom svojej osobitnej e-mailovej adresy. Zarovein webova
stranka Casopisu ponuka Citatelom vd'aka uplatneniu dynamického res-
ponzivneho webdizajnu moznost pristipenia a prehliadania z akéhokol-
vek zariadenia umoznujuceho prenos informacii prostrednictvom glo-
balnej siete internet.

Aktudlne, tretie ¢islo druhého ro¢nika ¢asopisu SOCIETAS ET IURIS-
PRUDENTIA pontka celkovo devit samostatnych vedeckych studif
v dvoch roéznych jazykoch - v anglictine a slovencine. V poradi prva sta-
dia predstavuje citatelom vel'mi dokladne, systematicky a podrobne
problematiku judikatiry medzinarodnych arbitraznych, sidnych a kvazi-
sudnych organov v oblasti ochrany prav domorodych (pévodnych) naro-
dov. Nasledujuica $tudia analyzuje kI'icové otdzky pravneho ramca insti-
tutu medidcie a postavenia mediatora v bulharskom pravnom poriadku.
Tretia Stddia analyzuje a na konkrétnych prikladoch vysvetl'uje princi-
pialne otazky pravnej ochrany nehmotného kultirneho dedi¢stva. V po-
radi d’alSia stddia sa venuje objasneniu problematiky mozZnosti, obme-
dzeni, ako aj vzajomného vztahu prava Eurdpskej unie a legislativy v ob-
lasti zodpovednosti za jadrovd skodu. Piata Stddia podrobne sprehl'adiiu-
je avysvetluje aktudlne problémy trestnej zodpovednosti pravnickych
0s6b v podmienkach Slovenskej republiky. Nasledujuci vedecky prispe-
vok pontka citatelom objasnenie otazok vychovy a vzdelavania v oblasti
bezpecnosti a ochrany zdravia pri praci, a to osobitne z pohl'adu Sloven-
skej republiky. Siedma sStidia na zaklade prieskumu uskutocneného
v slovenskych podnikatel'skych subjektoch sihrnne objasniuje a hodnoti
problematiku nutnosti uskutociiovania persondlneho auditu. V poradi
predposledna Stidia vymedzuje a komplexne vysvetl'uje otazky riadenia
vykonnosti a hodnotenia pracovného vykonu v podnikatel'skych subjek-
toch. A napokon posledné $tidia dékladne analyzuje a hibkovo hodnoti
pristupnost webovych stranok vsetkych jednotlivych samospravnych
krajov v Slovenskej republike z hl'adiska uplatniovania mechanizmu pre-
skakovania navigacie (tzv. Skip Navigation Mechanism).

12 EDITORIAL
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V suvislosti s vydanim tretieho ¢isla druhého roc¢nika ¢asopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych je-
ho ¢itatel'ov, prispievatel'ov aj priaznivcov, Ze ¢asopis bol dspeSne zare-
gistrovany v medzinidrodnej databdze IndexCopernicus International
a poziadal o registraciu v dalSich medzinarodnych databazach. Sucasne
by sme velmi radi informovali aj o tom, Ze do okamihu vydania nového
Cisla Casopisu zaznamenali jeho webové stranky celkom 48 krajin nav-
Stev (v abecednom poradi):

1. Afganistan 17. Chorvatsko 33. Pakistan

2. Alzirsko 18. India 34. PobreZie slonoviny

3. Argentina 19. Japonsko 35. Pol'sko

4. Australia 20. Juzna Afrika  36. Rakusko

5. Belgicko 21. Kanada 37. Rumunsko

6. Benin 22. Kosovo 38. Rusko

7. Brazilia 23. Litva 39. Slovensko

8. Bulharsko 24. Lotyssko 40. Slovinsko

9. Ceskadrepublika  25. Madarsko 41. Spojené arabské emiraty
10. Estonsko 26. Malta 42. Spojené kral'ovstvo
11. Filipiny 27. Mexiko 43. Spojené Staty americké
12. Finsko 28. Moldavsko 44, Srbsko

13. Francuzsko 29. Nemecko 45. Spanielsko

14. Grécko 30. Nigéria 46. Svajciarsko

15. Holandsko 31. Norsko 47. Taliansko

16. Hongkong 32. Novy Zéland 48. Ukrajina

Pri prileZitosti vydania tretieho ¢isla druhého roé¢nika casopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s Citatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohlady na problematiku pravnych otazok vich
rozmanitych interdisciplindrnych suvislostiach, a rovnako tiez vedeniu
Pravnickej fakulty Trnavskej univerzity v Trnave, vSetkym priatel'om, ko-
legom, zamestnancom Pravnickej fakulty i rektoratu Trnavskej univerzity
v Trnave za ich podporu a podnetné rady, a napokon tiez clenom redak¢-
nej rady Casopisu.

EDITORIAL 13
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Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
IURISPRUDENTIA do okamihu vydania tretieho ¢isla druhého ro¢nika
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Prameni: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

Verim, Ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako aj pre vedecké a celospolocensky pri-
nosné rieSenia aktudlnych pravnych otdzok v kontexte ich najsirsich in-
terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

V mene celej redakcénej rady aredakcie c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,
Jana Koprlova,

hlavny redaktor

Trnava 30. september 2014
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Editorial for Autumn Edition
of the SOCIETAS ET IURISPRUDENTIA 2014

Dear readers and friends,

let me introduce the third issue of the second volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses on social relevant interdisciplinary relations
on the issues of public law and private law at the national, transnational
and international levels, represented first of all by following branches of
law - legal history, theory of law, roman law, canon law, constitutional
law, human rights & fundamental freedoms, international law, European
law, civil law, economic law & trade law, labour law, social security law,
administrative law, environmental law, financial law, intellectual proper-
ty law, criminal law and criminology, connected to the key areas of social
science disciplines in the broadest understanding, those represent above
all international relations, public policy, public administration, psycholo-
gy, sociology, demography, management and marketing, international
economic relations, world economy, transnational economies and na-
tional economies.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31s, June 30, September 30t and Decem-
ber 31%t, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal. At the end
of every entire volume the journal’s editorial office releases in electronic
on-line version in the English language prepared abstract proceedings
SOCIETAS ET IURISPRUDENTIA: ABSTRACT PROCEEDINGS summarizing
the all individual contributions published in the journal SOCIETAS ET
[URISPRUDENTIA in the corresponding volume.

The journal accepts and publishes exclusively only original, hitherto
unpublished contributions in the Slovak language, Czech language, Eng-
lish language, German language, Russian language, French language,
Spanish language, Polish language, Serbian language, Slovenian language,

EDITORIAL 15
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Japanese language, Persian language Dari and by mutual agreement in
relation to current possibilities of the editorial office also in other world
languages.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication through its own e-mail address. At the same time the
website of the journal offers readers due to the use of dynamic respon-
sive web design accession and browsing by using any equipment that al-
lows transmission of information via the global Internet network.

The current, third issue of the second volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers atotal of nine separate scientific
studies in two languages - in the English and Slovak languages. The first
study offers readers very carefully, systematically and in detail the ques-
tions of the case law of international arbitration, judicial and quasi-
judicial authorities in the area of protection of the rights of indigenous
(native) peoples. The following study analyzes the key issues of the legal
framework of the mediation institute and the mediator status under the
Bulgarian law. The third study analyzes and on basis of individual cases
explains the fundamental questions of legal protection of the intangible
cultural heritage. The following study concentrates on questions of pos-
sibilities, limits as well as mutual interaction between the European Un-
ion law and the nuclear liability legislation. The fifth study streamlines
and clarifies the current issues of criminal liability of legal entities in the
Slovak Republic. The following scientific paper offers readers clarifying
the questions of education and training in the field of safety and health at
work, specifically from the perspective of the Slovak Republic. The sev-
enth study, based on research realized in the Slovak business companies,
comprehensively clarifies and evaluates the issues related to need of re-
alizing the personnel audit. In order the penultimate study defines and
comprehensively explains the issues connected with performance man-
agement and work performance appraisal in business companies. And
finally, the last study very precisely analyzes and deeply evaluates the
websites’ accessibility of the all individual self-governing regions in the
Slovak Republic from the view of applying the skip navigation mecha-
nism.
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In relation to the release of the third number of the second issue of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been success-
fully registered in the international database IndexCopernicus Interna-
tional and applied for registration in other international databases. At the
same time we would like to inform that till the date of the new issue, the
journal’s websites had recorded a total of 48 countries of visits (in alpha-
betical order):

1. Afghanistan 17. Germany 33. Pakistan

2. Algeria 18. Greece 34. Philippines

3. Argentina 19. Hong Kong 35. Poland

4. Australia 20. Hungary 36. Romania

5. Austria 21. India 37. Russia

6. Belgium 22. Italy 38. Serbia

7. Benin 23. Japan 39. Slovakia

8. Brazil 24. Kosovo 40. Slovenia

9. Bulgaria 25. Latvia 41. South Africa

10. Canada 26. Lithuania 42. Spain

11. Céte d’Ivoire 27. Malta 43. Switzerland

12. Croatia 28. Mexico 44. The Netherlands

13. Czech Republic 29. Moldova 45. Ukraine

14. Estonia 30. New Zealand 46. United Arab Emirates
15. Finland 31. Nigeria 47. United Kingdom

16. France 32. Norway 48. United States of America

On the occasion of launching the third issue of the second volume of
the journal 1 would be delighted to sincerely thank all contributors who
contribute actively in it and share with the readers their knowledge, ex-
perience or extraordinary views on legal issues in their broadest social
context as well as the top management of the Faculty of Law of the
Trnava University in Trnava, all friends, colleagues, employees of the
Faculty of Law as well as rector’s administration at the Trnava University
in Trnava for their support and suggestive advices and, finally, also
members of journal’s editorial board.
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Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the Third Number of the Second
Volume

1 I, 1 498

Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-
RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

I believe that the journal SOCIETAS ET IURISPRUDENTIA will pro-
vide a stimulating and inspirational platform for communication both on
the professional level and the level of the civic society, as well as for sci-
entific and society-wide beneficial solutions to current legal issues in
context of their broadest interdisciplinary social relations, in like manner
at national, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,
Jana Koprlova,

editor in chief

Trnava, Slovakia, September 30, 2014
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Judikatira medzinarodnych arbitraznych,
sidnych a kvazi-siadnych organov v oblasti
ochrany prav domorodych
(povodnych) narodov?

The Case Law of International Arbitration,
Judicial and Quasi-Judicial Authorities in the Area
of Protection of the Rights of Indigenous
(Native) Peoples

Juraj Jankuv

Abstract: The study is devoted to the analysis of existing case law of arbi-
tration, judicial and quasi-judicial authorities in the field of international
legal protection of the rights of indigenous (native) peoples. A brief look at
the issue of the definition of indigenous (native) people as well as an over-
view of the most important international arrangements in the field is given
as the theoretical basis of that analysis, as well.

Key Words: International Public Law; Human Rights; Indigenous Peoples;
Protection of Rights of Indigenous Peoples; Rights of Persons Belonging to
Minorities.

Abstrakt: Stidia je venovand analyze existujiicej judikatiiry arbitrdZnych,
sudnych a kvdzi-sudnych orgdnov v oblasti medzindrodnoprdvnej ochrany
prdv domorodych (pévodnych) ndrodov. Ako teoreticky zdklad pre uvedenti
analyzu je v stidii uvedeny strucny pohlad na problematiku definicie po-
jmu domorody (pbévodny) ndrod, ako aj prehlad najvyznamnejsich medzi-
ndrodnoprdvnych tiprav v danej oblasti.

KTlcové slova: Medzindrodné prdvo verejné; ludské prdava; domorodé nd-
rody; ochrana prdv domorodych ndrodov; prdva prislusnikov mensin.

-

Tato Studia bola spracovand v ramci grantového projektu ¢ 1/0505/11, ktory bol schva-
leny Komisiou pre ekonomické a pravne vedy VEGA MSVVa$ SR kolektivu riesitelov Ka-
tedry medzinarodného prava a eur6pskeho prava Pravnickej fakulty Trnavskej univerzity
v Trnave pod vedenim prof. doc. JUDr. Mareka Smida, PhD., pod ndzvom ,Medzindrodné
a vniitrostdtne prdvne aspekty praktickej aplikdcie institiitu uznania Stdtu a ich interakcia
s postavenim fyzickych a prdavnickych os6b” (doba rieSenia projektu 2011 - 2014).
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Uvod

Medzindrodnopravna ochrana prav domorodych narodov v pravom slova
zmysle sa v medzinarodnom prave objavuje az v dvadsiatom storoc¢i. Do
konca prvej svetovej vojny sice Staty s mnohymi domorodymi narodmi
uzatvarali zmluvy, tie vSak nepokladali za zmluvy medzinarodného cha-
rakteru. Uzemia domorodych narodov boli v traditnom medzinarodnom
prave povazované spravidla za Uzemie nikoho, ¢o eurépske mocnosti
a neskoér USA vyuzili k privlastneniu si tychto teritérii. Priekopnicku pra-
cu vo vyvoji medzinarodnopravnej Upravy v tejto oblasti vykonala v mi-
nulosti najma Medzinarodna organizacia prace prostrednictvom viace-
rych zavaznych medzinarodnych dohovorov. V ostatnom obdobi sa da-
nou problematikou intenzivne zaobera i Organizacia Spojenych narodov.
Relativne aktivna v tejto oblasti je tiez Organizacia americkych Statov. Iné
medzinarodné organizadcie sa otdzkou domorodych narodov zaoberaju
iba okrajovo. Hnacim motorom postupného rieSenia problémov domoro-
dych narodov na medzinarodnej urovni st ich vlastné mimovladne orga-
nizacie. Vodcami sucasnych hnuti za medzinarodné uznanie domorodych
prav su hlavne severoamericki Indidni, domorodi obyvatelia Australie
a severské domorodé skupiny, ako sd Inuiti (Eskimaci) a Sami (Laponci).
ZvySujicu aktivitu je moZné badat iuindidnskych narodov strednej
ajuznej Ameriky, novozélandskych domorodych Maoriov, domorodych
Havajc¢anov a ostatnych narodov Zijucich na tichomorskych ostrovoch.
Postupne sa aktivizuju aj predstavitelia domorodych narodov z Indie
a Filipin. Z hl'adiska sposobu Zivota je k domorodym narodom mozné pri-
Citat i azijské kmene, ako su Karenovia a Hmongovia v IndocCine, a arab-
ské a africké nomadske skupiny, ktoré zachovavaju tradi¢ny spdsob Zivo-
ta, ako su napriklad Tuarégovia z puisStnych oblasti severnej Afriky, Kro-
vaci z pustnych oblasti juZnej Afriky a Pygmejovia z pralesnych oblasti
strednej Afriky.

Cielom tejto Studie je analyza existujucej judikatary arbitraznych,
sudnych akvazi- stdnych orgdnov voblasti medzindrodnopravne;j
ochrany prav domorodych (pévodnych) narodov. Ako teoreticky zaklad
pre uvedend analyzu je v $tidii uvedeny stru¢ny pohl'ad na problematiku
definicie pojmu domorody (pévodny) narod, ako aj prehl'ad najvyznam-
nejsich medzinarodnopravnych tprav v danej oblasti.

Definicia pojmu domorody (p6vodny) narod

Pri skiimani definicie pojmu domorody (pévodny) narod je primarne po-
trebné zaoberat sa otazkou medzinarodnopravneho vyvoja pojmu ,do-
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morody narod®, a hned nasledne otazkou odliSenia tohto pojmu od poj-
mov ,mensina“ a,narod“ vzmysle sticasného medzinarodného prava.
Uvedenymi tivahami boli nami v minulosti uZ podrobne rozpracované.2
Preto sa na tomto mieste obmedzime iba na najvyznamnejsie zavery.

Pre identifikidciu pojmu domorody narod, jeho definiciu a odliSenie
od pojmov ,,mensina“ a ,narod“ je moZné vel'mi uzito¢ne pouzit definicie
pojmov ,kmenova a polokmenova populdcia“ a,domorodd populécia“
a katalogy prav, ktoré su obsiahnuté v Dohovore o ochrane a integrdcii
domorodych a ostatnych kmeriovych a polokmeriovych populdcii v nezdvis-
lych Stdtoch Medzindrodnej organizdcie prdce (dalej MOP) ¢ 107 z roku
19573 pojmy ,domorody narod“ a ,kmenovy narod“ a katalégy prav za-
kotvené v Dohovore o domorodych a kmeriovych ndrodoch v nezdvislych
krajindch MOP ¢. 169 z roku 1989,* pojem ,,domorodé komunity, 'ud alebo
narody” pouZity v ramci Stiidie problému diskrimindcie domorodych nd-
rodov Pracovnej skupiny pre domorodé ndrody Subkomisie pre zabrdnenie
diskrimindcie a ochranu mensin Komisie OSN pre ludské prdva zroku
19835 a kataldg prav zakotveny v Deklardcii o prdvach domorodych ndro-
dov (2007) Valného zhromazdenia OSN.6

Vychadzajic zuvedenych definicii, dokumentov, katalégov prav,
a tiez nazorov vedy na problematiku pojmov narod a mensina, je mozné
charakterizovat domorody ndrod ako narod s osobitnou identitou, veduci
tradi¢ny sposob zivota spity s prirodou, pddou, na ktorej zZije, vlastnymi
inStiticiami, oby¢ajami a pravnymi normami, ktory je totozny s popula-
ciou ovladnutou kolonialnou mocnostou v historickom obdobi, ktory si
z dévodu zachovania Gzemnej celistvosti S$tatu, na tzemi ktorého Zije,
nemdze Uplne realizovat svoje pravo na sebaurcenie a ktory vzhl'adom
na svoje nedominantné, pocetne podriadené postavenie vramci $tatu,
kde existuje, poziva osobitni medzinarodnopravnu ochranu podobnu

[N}

Blizsie pozri JANKUYV, ]. Definicia pojmu domorody narod v sti¢asnom medzinarodnom
prave. Prdvnik. 1999, ro¢. 138, ¢. 8, s. 725-738. ISSN 0231-6625.

Convention Concerning the Protection and Integration of Indigenous and Other Tribal and
Semi-Tribal Populations in Independent Countries [1957-06-26]. ILO No. 107, 328 UNTS
247. Bliz$ie pozri ¢lanok 1, ods. 1 tohto dohovoru.

Convention Concerning Indigenous and Tribal Peoples in Independent Countries [1989-06-
27].1LO No. 169, 72 ILO Official Bull. 59; 28 ILM 1382 (1989). BliZsie pozri ¢lanok 1 ods. 1
tohto dohovoru, ktory predstavuje reviziu Dohovoru MOP ¢. 107 (1957).

Study of the Problem of Discrimination against Indigenous Populations [1983-08-05]. UN
Doc. E/CN.4/Sub.2/1983/21/Add.8. Pozri odseky 379 a 381.

United Nations Declaration on the Rights of Indigenous Peoples [2007-09-13]. No. 61/295,
UN Doc. A/61/L.67 and Add.1.
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ochrane prav prisluSnikov mensin (so SirSim katalégom prav, vratane ko-
lektivnych prav), s moznostou vyuzivat i medzinarodnopravnu ochranu
naleziacu prislusnikom mensin. Uvedeny stihrn charakteristik predstavu-
je podl'a nasho nazoru sucasny stav v oblasti medzinarodnopravneho de-
finovania postavenia domorodého naroda vo vztahu k mensinam a naro-
dom. Medzindrodnopravna normotvorba, tedria a prax vsak v budicnos-
ti, samozrejme, moZe posunut celd problematiku inym smerom.

V zavere Uvah o otdzke definicie pojmu domorody narod je eSte
vhodné venovat pozornost samotnému pojmu domorody narod z hl'adi-
ska jeho slovenskej podoby. Nazov domorody narod je odvodeny z ang-
lického nazvu ,indigenous peoples”, ¢o vo volnom preklade znamena
»~domorodé narody*“. Slovné spojenie ,indigenous peoples” je vS§ak moZné
prelozit' aj ako ,pdvodné narody“. Vzhl'adom na to, Ze v Slovenskej repub-
like nie je k dispozicii oficidlny preklad anglického slovného spojenia ,in-
digenous peoples”, mézu v tomto smere vznikat, a aj vznikajd rézne va-
rianty prekladu tohto pojmu. Slovenska veda v tejto suvislosti naraba
rozne ako s prekladom pojmu ,indigenous®, tak i s prekladom pojmu ,pe-
oples“. Neujasnenost pristupu slovenskej vedy ktejto problematike je
zretel'nd, napriklad v ramci dvoch na seba nadvazujucich ucebnic kolek-
tivu autorov Pravnickej fakulty UK v Bratislave. V prvej z nich? autori po-
uzivaju v danej suvislosti preklad ,domorodé narody“? ato v ramci na-
zvu Deklardcie o prdvach domorodych ndrodov (2007). Naopak, v druhej
z nich® uz autori pouzivaji preklad ,p6vodné obyvatel'stvo“, a aj nazov
uvedenej deklaracie uz uvadzaju v modifikovanej forme Deklardcia
o prdvach pévodného obyvatel'stva (2007). V tomto druhom pripade vsak
ide o preklad z ¢eského jazyka z diela ¢eského autora.l? Aj v ¢eskej vede
vtomto smere existuje dvojaky pristup. Profesor Malenovsky vo svojej
najnovsej ucebnicil! uvadza v danej formulacii ,domorodé obyvatelstvo*

N}
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10 KASTYL, M. Souéasné postaveni domorodého obyvatelstva v americkém systému ochrany
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¢i ,ptvodni obyvatelé“. Vzapati pouziva i pojem ,domorodé narody*, a to
v rdmci prekladu ndzvu Dohovoru MOP ¢. 169, ktory preklada ako ,Um-
luva MOP ¢. 169 o postaveni domorodych a kmenovych narodu“. V slo-
venskej verzii by teda tento nazov mal zniet' ,Dohovor MOP ¢. 169 o pos-
taveni domorodych a kmenovych narodov*. Profesor Malenovsky vzapati
dodava, Ze tento dohovor priznava domorodému obyvatel'stvu status na-
roda.12 Uvedend skuto¢nost vyplyva i zo zahrani¢nej vedeckej a odbornej
spisby, ako aj vnadvaznosti na jeden z ucelov prijatia Dohovoru MOP
€. 169 zroku 1989 (Dohovor o domorodych a kmeriovych ndrodoch v ne-
zdvislych krajindch), ktory zavadza pojem ,narod“ namiesto terminu ,po-
pulacia®“, a navyse rozlisuje tzv. ,kmenové narody“ a,domorodé narody
v nezavislych krajinach“. K tejto zmene doslo i v nadvaznosti na staznosti
a politicky tlak zastupcov prislusnikov domorodych narodov proti pouzi-
vaniu pojmu ,populacie” (angl. populations), tak, ako bol pouZzity v star-
Som Dohovore MOP ¢. 107 zroku 1957 (Dohovor o ochrane a integrdcii
domorodych a ostatnych kmeriovych a polokmeriovych populdcii v nezdvis-
lych stdatoch), ktory mal asimilacny charakter, a bol nahradeny pojmom
ynarody (angl. peoples)“.13 V nadvédznosti na uvedené, je, podl'a nasho na-
zoru, vhodné prekladat’ anglické slovné spojenie ,indigenous peoples”
bud’ vo forme ,domorodé narody“ alebo vo forme ,pdvodné narody*.
Preklady vo formach ,domorodé obyvatel'stvo®, ,p6vodné obyvatel'stvo*
alebo ,,domorodé populacie” ¢i ,pévodné populacie” nezodpovedaju rea-
lite najaktualnejSej existujliicej medzinarodnopravnej dpravy. Inazov
najnovsej deklaracie Valného zhromazdenia OSN v danej oblasti z roku
2007, ktora nadvazuje na Dohovor MOP ¢. 169 (1989), by teda, podla
nasho nazoru, mal byt prekladany ako Deklaracia o pravach domorodych
narodov alebo Deklaracia o pravach pévodnych narodov.

Medzinarodnopravna ochrana domorodych narodov v sicasnom
medzinarodnom prave

Medzinarodnopravne Upravy v oblasti ochrany prav domorodych naro-
dov sa vyvijali uz po roku 1918 v ramci Spolo¢nosti narodov a Medzina-

verzita; Doplnék, 2008, s. 121-122. ISBN 978-80-210-4474-6 (Masarykova univerzita);
ISBN 978-80-7239-218-6 (Doplnék).

12 MALENOVSKY, J. Mezindrodni prdvo verejné: Jeho obecnd &dst a pomér k jingm prdvnim
systémuim, zvldasté k pravu ¢eskému. 5. podstat. uprav. a dopln. vyd. Brno: Masarykova uni-
verzita; Doplnék, 2008, s. 122. ISBN 978-80-210-4474-6 (Masarykova univerzita); ISBN
978-80-7239-218-6 (Doplnék).

13 ANAYA, S. ]. Indigenous Peoples in International Law. 2" ed. New York: Oxford University
Press, 2004, s. 60. ISBN 978-0-19-517350-5.
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rodnej organizicie prace. Po zaniku Spolo¢nosti narodov vroku 1945
prevzala ¢ast normotvornych aktivit vtejto oblasti Organizacia Spoje-
nych narodov. V normotvornych aktivitdch v danej oblasti pokracovala
i Medzinarodna organizacia prace, ktorej sa ako prvej podarilo prijat za-
vazné dohovory tykajuce sa prav domorodych narodov. V mensom roz-
sahu sa uvedenej oblasti venuju i regionalne medzinarodné organizacie,
a to najma Organizacia americkych Statov.

Spolocnost ndrodov a Medzindrodnd organizdcia prdce

Nicivy konflikt . svetovej vojny priniesol so sebou okrem mnozstva nega-
tiv i vznik inStitdtu prava narodov na sebaurcenie, izko suvisiaci s roz-
padom mnohonarodnych impérii. Po roku 1918 sa zacal postupny proces
dekolonizacie, spojeny s procesom aplikdcie réznych foriem realizacie
prava narodov na sebaurcenie. Vel’ka tlohu tu zohrala prva Spolo¢nost
narodov, ktora existovala v rokoch 1920 az 1939, s jej mandatovym sys-
témom (cely proces sa dovrsil vramci OSN ajej porucenského systému,
ktory ukoncil svoje fungovanie v roku 1994).14 Podstatna cast domoro-
dych narodov, ktoré mali, prirodzene, taktieZ pravo vstipit do uvedené-
ho procesu, sa do mandatového systému nedostala najma z dévodu za-
chovania tizemnej celistvosti svojich materskych Statov, ale aj kvoli ich
takmer Uplnej ignoracii medzinarodnym spolocenstvom. Spolo¢nost na-
rodov teda nepokladala vac¢sinu domorodych narodov za kolonialne,
avlastne ani za narody ako také. Do porucenského systému zaclenila
podla ¢lanku 22 krajiny, ktoré boli sticastou byvalej Tureckej riSe, stre-
doafrické krajiny, juhovychodnu Afriku a pacifické ostrovy. V Pakte Spo-
lo¢nosti ndrodov (1919) je vsak v ¢lanku 23 obsiahnuté aspoi formulacia
zavazujuca vsetky ¢lenské Staty Spoloc¢nosti narodov ,zabezpecit slusné
zaobchadzanie s domorodym obyvatel'stvom na tzemiach pod ich kon-
trolou.”

Urcity posun v prehliadani existencie domorodych narodov priniesla
az aktivita Medzindrodnej organizdcie prdce (d'alej MOP), ktora vznikla
vroku 1919 ako medzindrodna odborna organizicia pridruzena k Spo-
lo¢nosti narodov. MOP si ako prva vSimla biedu a zlé socialne pomery
domorodych robotnikov auZ od roku 1921 robila v tejto oblasti urcité
vyskumy. V roku 1926 MOP vytvorila Vybor expertov pre domorodu prd-

14K otazke prava narodov na sebauréenie bliz$ie pozri BALAS, V. Pravo na sebeurceni.
Prdvnik. 1997, ro¢. 136, ¢. 2, s. 142-168. ISSN 0231-6625.
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cu,'> ktory sa podielal na vypracovani celého radu dohovorov a odport-
¢ani v danej oblasti. ISlo o Dohovor o ntitenej prdci (1930), Odportcanie
o ntitenej prdci (1930), Dohovor o ndbore domorodych robotnikov (1936),
Odportic¢anie o elimindcii ndboru domorodych robotnikov (1936), Dohovor
o pracovnych zmluvdch (domorodi pracovnici, 1939), Dohovor o trestnych
sankcidch (domorodi robotnici, 1939), Odportcanie o pracovnych zmlu-
vdch (domorodi robotnici, 1939) a Odporticanie o pracovnych inspektord-
toch (domorodi robotnici, 1939).16 Niektoré zo spomenutych dokumentov
dokonca definovali pojem domorodého pracovnika, a tym urobili i urcita
priekopnicku pracu pre tcely neskorsej identifikacie pojmu domorodého
naroda.

Po roku 1945 pokracovali vramci MOP dalSie vyskumné a kodifi-
kac¢né aktivity, ktorych vysledkom bolo prijatie dvoch zavaznych dohovo-
rov MOP - Dohovor ¢ 107 o ochrane a integrdcii domorodych a ostatnych
kmeriovych a polokmeriovych populdcii v nezdvislych stdtoch (1957) a Do-
hovor ¢ 169 o domorodych a kmeriovych ndrodoch v nezdvislych krajindch

15 THORNBERRY, P. International Law and the Rights of Minorities. 15t ed. Oxford: Clarendon
Press, 1993, s. 334. ISBN 0-19-825829-1.

16 Forced Labour Convention, No. 29 [1930-06-28]. In: Conventions and Recommendations
Adopted by the International Labour Conference: 1919 - 1966. 1st ed. Geneva: International
Labour Office, 1966, s.155; Forced Labour (Indirect Compulsion) Recommendation,
No. 35 [1930-06-28]. In: Conventions and Recommendations Adopted by the International
Labour Conference: 1919 - 1966. 15t ed. Geneva: International Labour Office, 1966, s. 164;
Forced Labour (Regulation) Recommendation, No. 36 [1936-06-28]. In: Conventions and
Recommendations Adopted by the International Labour Conference: 1919 - 1966. 1sted.
Geneva: International Labour Office, 1966, s. 166; Recruiting of Indigenous Workers Con-
vention, No. 50 [1936-06-20]. In: Conventions and Recommendations Adopted by the Inter-
national Labour Conference: 1919 - 1966. 1sted. Geneva: International Labour Office,
1966, s.301; Elimination of Recruiting Recommendation, No. 46 [1936-06-20]. In: Con-
ventions and Recommendations Adopted by the International Labour Conference: 1919 -
1966. 15t ed. Geneva: International Labour Office, 1966, s. 309; Contracts of Employment
(Indigenous Workers) Convention, No. 64 [1939-06-27]. In: Conventions and Recommen-
dations Adopted by the International Labour Conference: 1919 - 1966. 1sted. Geneva: In-
ternational Labour Office, 1966, s.421; Penal Sanctions (Indigenous Workers) Conven-
tion, No. 65 [1939-06-27]. In: Conventions and Recommendations Adopted by the Interna-
tional Labour Conference: 1919 - 1966. 1st ed. Geneva: International Labour Office, 1966,
s. 430; Contracts of Employment (Indigenous Workers) Recommendation, No. 58 [1939-
06-27]. In: Conventions and Recommendations Adopted by the International Labour Con-
ference: 1919 - 1966. 1sted. Geneva: International Labour Office, 1966, s. 433; a Labour
Inspectorates (Indigenous Workers) Recommendation, No. 59 [1939-06-27]. In: Conven-
tions and Recommendations Adopted by the International Labour Conference: 1919 - 1966.
1st ed. Geneva: International Labour Office, 1966, s. 434.
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(1989).17 Dohovor ¢ 107 o ochrane a integrdcii domorodych a ostatnych
kmeriovych a polokmeriovych populdcii v nezdvislych stdtoch (1957) vlast-
ne vniesol domorodé narody do medzinarodného prava, zatial' ako ko-
munitu poZzivajicu v medzinarodnom prave osobitné prava. Jeho nedos-
tatkom bolo zameranie na asimilaciu a integraciu domorodcov do vacsi-
novej spolocnosti, comu malo sluzit pouzivanie vagnych pojmov domo-
rodé, kmeniové a polokmenové populécie. Definicie uvedenych pojmov su
obsiahnuté v ¢lanku 1 ods.1 pism.b) Dohovoru. Pozitivom je uznanie
prava na kolektivne iindividudlne vlastnictvo pdédy domorodcami
(¢l. 11), ako aj uznanie domorodého obycajového prava (¢l. 13) a prava
na kompenzaciu za tizemie odobrané vladou (¢l. 12). Nespornym tspe-
chom Dohovoru je iuznanie prava na vyucbu v domorodom jazyku
(¢l. 23), a tiez prava na rozvoj kultiirneho dedi¢stva domorodych narodov
(¢l. 18).18 Dohovor ¢. 107 vstupil do platnosti v roku 1959 a do konca 90-
tych rokov ho ratifikovalo 27 Statov. Slovenska republika nie je zmluvnou
stranou Dohovoru ¢. 107.19

Nadvazujici Dohovor ¢ 169 o domorodych a kmenovych ndrodoch
v nezdvislych krajindch (1989) uz uptsta od zastavania integracie domo-
rodcov a podciarkuje potrebu vypracovania novych medzinarodnych
Standardov, scielom odstranenia pévodnych asimila¢nych pristupov.
Uznava aSpiracie domorodych narodov vykonavat kontrolu nad svojimi
vlastnymi institiciami, spdsobmi Zivota a ekonomickym rozvojom, a za-
chovavat arozvijat ich identitu, jazyky anaboZenstva vramci Statov,
v ktorych Zziju (preambula). Katal6g prav obsiahnuty v Dohovore €. 169 je
v porovnani s predchadzajiicim Dohovorom ¢. 107 Sirsi a prepracovanej-
$1, najma pokial sa tyka prav domorodcov k pdde, na ktorej zZiju. V porov-
nani s Dohovorom ¢.107 pouziva nové pojmy ,domorodé narody“
a kmetiové narody*, pricom ich definuje v ¢lanku 1.20 Znenie odseku 3

17 Convention Concerning the Protection and Integration of Indigenous and Other Tribal and
Semi-Tribal Populations in Independent Countries [1957-06-26]. ILO No. 107, 328 UNTS
247 a Convention Concerning Indigenous and Tribal Peoples in Independent Countries
[1989-06-27]. ILO No. 169, 72 ILO Official Bull. 59; 28 ILM 1382 (1989). Komentare
k obom dohovorom pozri v diele THORNBERRY, P. International Law and the Rights of
Minorities. 15t ed. Oxford: Clarendon Press, 1993, s. 331-382. ISBN 0-19-825829-1.

18JANKUV, J. Medzinarodnopravna ochrana prav domorodych narodov. In: M. HENCOVSKA,
ed. Acta luridica Cassoviensia 21. 1.vyd. Kosice: Univerzita Pavla Jozefa Safarika v Kosi-
ciach, Pravnicka fakulta, 1998, s. 222. ISBN 80-7097-360-9.

19 Bliz8ie pozri JANKUV, ]. Medzindrodnoprdvna ochrana prdv prislusnikov mensin. 1. vyd.
Plzeti: Ales Cengk, 2009, s. 102. ISBN 978-80-7380-210-3.

20 Bliz8ie pozri JANKUYV, J. Definicia pojmu domorody narod v su¢asnom medzinarodnom
prave. Prdvnik. 1999, ro¢. 138, ¢. 8, s. 728. ISSN 0231-6625.
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tohto ¢lanku vylucuje stotoZnenie pojmu domorody narod s pojmom na-
rod v zmysle medzindrodného prava. Ide tu hlavne o obmedzenie prava
na sebaurcenie. Nejedna sa vSak o uplné vylucenie sebaurcovacich snah.
Dohovor ¢. 169 teda nevylucuje tzv. vnitorné sebaurcenie v ramci Statu,
v ktorom domorodé narody Ziju. S tymto pristupom koresponduju i ¢lan-
ky 6 aZz 10 Dohovoru & 109.2! Clanky 6 a 7 v zasadnej miere posiliiuji
tulohu domorodych narodov vo vztahu k normam, ktoré sa ich dotykaju.
Clanok 6 upravuje ich prdvo na konzultdciu o vsetkych legislativnych alebo
administrativnych opatreniach, ktoré sa ich tykaju, a prdvo zicastriovat’ sa
na vsetkych urovniach rozhodovacich procesov a programov v danej oblas-
ti. Clanok 7 obsahuje prdvo domorodych ndrodov rozhodovat o prioritdch
vlastného rozvoja, o svojich institucidch, viere a pdde, na ktorej Ziju, alebo
ju inak uzivaji. Neindikuje vSak spdsoby a prostriedky ucasti domoro-
dych narodov na tychto rozhodovacich procesoch.22 Clanky 8, 9 a 10 sa
dotykaju zdvdzkov vidd reSpektovat’ domorodé zvyky a obycaje v oblasti
civilnoprdvnej i trestnoprdvnej, pokial su v silade s medzindrodne uzna-
vanym Standardom l'udskych prav. Pri podrobnejSom skimani ¢lankov 6
az 10 zistime, Ze obsahuji zarodky prava na vlastni samospravu, ktora
moZe mat i formu Uizemnej autondémie, ako je to napriklad v sticasnosti
bezné v pripade indidnskych narodov v Spojenych statoch americkych,
Kanade ¢i Nikarague. Ide tu teda o obmedzent mozZnost realizacie prava
na sebaurcenie v ramci materského Statu, hoci toto pravo nie je v Doho-
vore ¢ 109 priamo zakotvené. Clanok 3 zakazuje diskrimindciu a dontite-
nie voc¢i uvedenym populdcidm. Clanok 11 zakazuje niitené prdce domo-
rodcov, s vynimkou povinnych prac urcenych vsetkym ob¢anom $tatu na
zéklade zakona. Clanok 12 zakotvuje zdkaz zneuZivania domorodych prdv
a moznost' vntitrostdtnych stidnych prostriedkov ndpravy ako pre jednotli-
vych prislusnikov domorodého ndroda, tak aj pre ich reprezentativhe zvo-
lené orgdny v pripade poru$enia prdv v zmysle Dohovoru ¢. 169.

Ustanovenia ¢lankov 13 az 19 sa tykaju domorodej p6dy a Uzemi, na
ktorych domorodci Ziju, a upravuju prdvo na vlastnictvo a drzbu tradiche
obyvanych tizemi, prdvo na prirodné zdroje na danom tizemi, prdvo na
konzultdcie v pripade zdmeru vlddy na vyuZitie prirodného bohatstva na

21JANKUV, . Medzinarodnopravna ochrana prav domorodych narodov. In: M. HENCOVSKA,
ed. Acta luridica Cassoviensia 21. 1.vyd. Kosice: Univerzita Pavla Jozefa Safarika v Kosi-
ciach, Pravnicka fakulta, 1998, s. 223. ISBN 80-7097-360-9.

22 KEAL, P. European Conquest and the Rights of Indigenous Peoples: The Moral Backward-
ness of International Society. 1sted. Cambridge; New York: Cambridge University Press,
2003, s.116. ISBN 0-521-53179-9.

STUDIES 27



2014, ro¢nik I1,, ¢islo 3, s. 19-66
SO AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

‘ I SOCIETAS ET IURISPRUDENTIA
CIETAS

danom tzemi, prdvo nebyt odsunuty z ilizemia, kde dany ndrod Zije, bez
predchddzajiiceho dobrovolného a slobodného stihlasu, prdvo na kompen-
zdciu tizemia ekvivalentnym tizemim, alebo inou vhodnou formou. Clan-
ky 20 az 31 sa tykaju pracovnych prav, ochrany tradi¢nych vyrobnych spé-
sobov, socidlneho zabezpecenia, zdravia, vzdeldvania prislusnikov domoro-
dych ndrodov, ochrany a pouZivania domorodych jazykov, cezhranicnej
spoluprdce a vzdjomnych stykov domorodych populdcii. Clanok 32 zakot-
vuje prdvo na cezhranicné kontakty prislus$nikov domorodych ndrodov.
Clanok 33 pojednava o instituciondlnej a legislativnej implementdcii usta-
noveni Dohovoru ¢. 109 clenskymi Statmi. Dohovor MOP ¢. 169 vstupil do
platnosti 5. septembra 1991, kedZe pre jeho platnost boli potrebné iba
dve ratifikacie. Do sucasnosti ho ratifikovalo dvadsat krajin. Slovenska
republika Dohovor ¢. 169, rovnako ako Dohovor ¢. 107 nepodpisala z d6-
vodu neexistencie domorodych populacii na svojom tizem{.23

MOP ma vSeobecny spolo¢ny mechanizmus kontroly plnenia zmludv,
ktoré boli prijaté v jej ramci. Tyka sa teda i oboch predchadzajucich do-
hovorov o pravach domorodych narodov. Spolo¢ny kontrolny mecha-
nizmus je obsiahnuty v casti XIIl. Versailleskej mierovej zmluvy (1919)
av Ustave MOP (1946). Tento mechanizmus spoéiva v troch procedii-
rach - spravodajskej povinnosti $tatov podavat pravidelné spravy o im-
plementacii zmluvy, peti¢nej procedure s peticnym pravom pre odboro-
vé, robotnicke a zamestnavatel'ské organizacie clenskych Statov a v pro-
cedire medzistatnych staznosti. Orgdnom prisluSnym pre prijimanie
sprav, peticii a staznosti je Medzindrodny trad prdce (MUP) vytvoreny
v Case vzniku MOP v roku 1919, ktory je vlastne sekretaridtom MOP.2*

Aktivita MOP ma pre rozvoj pravnej ochrany domorodych narodov
zasadny vyznam. Uvedené dohovory MOP sformovali zaklady medzina-
rodného Standardu domorodych prav, vychadzajic zich kolektivneho
chapania. Kolektivny aspekt prav domorodych narodov k pode je evi-
dentny ako v Dohovore €. 107, tak aj v Dohovore ¢. 169. Dohovor ¢. 169
pridava k pravam k pode i d'alSie prava kolektivneho charakteru. Takyto
pristup o.i. evidentne odliSuje prava domorodych narodov od prav pri-
slusnikov mensin. Systém kontroly dodrZiavania uvedenych dohovorov
MOP, ktory je stucastou kontrolného systému MOP ako takej, nemozno
povazovat za efektivny, vzhl'adom na to, Ze neumoznuje podanie indivi-

23 Bliz§ie pozri JANKUV, ]. Medzindrodnoprdvna ochrana prdv prislusnikov mensin. 1.vyd.
Plzeti: Ales Cengk, 2009, s. 102. ISBN 978-80-7380-210-3.

24 Bliz8ie pozri JANKUV, ]. Medzindrodné a eurépske mechanizmy ochrany ludskych prav.
1. vyd. Bratislava: lura Edition, 2006, s. 110-112. ISBN 80-8078-096-X.
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dudlnej staznosti priamo prislusnikom domorodého naroda, ako aj
vzhl'adom na nizky pocet signatarskych Statov.

Organizdcia Spojenych ndarodov

Problematika medzinarodnopravnej ochrany prav domorodych narodov
je vramci Organizacie Spojenych narodov (OSN) inStitucionalne zastre-
Sena viacerymi orgdnmi OSN. UZ v roku 1993 dcastnici Svetovej konfe-
rencie o 'udskych pravach vo Viedni rokovali o vytvoreni staleho féra pre
domorodé narody za Ucasti ich zastupcov.?5 Viedenska deklaracia a ak¢ny
program odporucili, aby takéto forum bolo zriadené v ramci prvého de-
satrocia OSN svetovych domorodych narodov (1995 - 2004). Stale férum
pre domorodé otdzky (angl Permanent Forum on Indigenous Issues,
skratka UNPFII) bolo napokon vytvorené Rezoldciou ¢. 2000/22 z 28. jala
200026 Hospodarskej a socialnej rady OSN (HaSR alebo Rada). V tomto
uzneseni bol UNPFII dany mandat na , diskusiu o domorodych zaleZitos-
tiach vramci mandatu Rady, tykajtcich sa hospodarskeho a socialneho
rozvoja, kultiry, zivotného prostredia, vzdelavania, zdravia a lI'udskych
prav.“ Stale férum poskytuje odborné poradenstvo a pripravuje odporu-
Cania vo veciach domorodych otdzok v ramci systému OSN prostrednic-
tvom Rady. ZvySuje povedomie a podporuje integraciu a koordindaciu pri-
slusnych aktivit vramci systému OSN a pripravuje aSiri informdcie
o domorodych zalezitostiach. Stale forum sa sklada zo Sestnastich neza-
vislych odbornikov s trojro¢nym funkénym obdobim, s moznostou zno-
vuzvolenia alebo opdtovného vymenovania na jedno dalSie obdobie.?”
Dal$im organom je Osobitny spravodajca pre prdva domorodych ndrodov
(angl. Special Rapporteur on the Rights of Indigenous Peoples), ktorého

25 Bliz8ie pozri KEAL, P. European Conquest and the Rights of Indigenous Peoples: The Moral
Backwardness of International Society. 15t ed. Cambridge; New York: Cambridge Universi-
ty Press, 2003, s. 116. ISBN 0-521-53179-9.

26 Establishment of a Permanent Forum on Indigenous Issues [2000-07-28]. UN Doc. E/2000/
22.

27 Osem c¢lenov je menovanych vladami $tatov a osem d’al$ich je nominovanych priamo do-
morodymi organiziciami podla regiénov. Clenovia nominovani vlddami st voleni HaSR
vramci piatich regionalnych zoskupeni $tatov, bezne pouzivanych vramci Organizacie
Spojenych narodov (Afrika, Azia, Vychodna Eurépa, Latinska Amerika a Karibik, Zapadna
Eurépa a ostatné $taty). Clenovia nominovani domorodymi organiziciami s menovani
prezidentom Hospodarskej a socidlnej rady a predstavujui sedem spolo¢ensko-kultirnych
oblasti, s cielom umoznit’ Siroké zastupenie svetovych domorodych narodov. Regiény st
Afrika, Azia, Strednd a Juzna Amerika a Karibik, Arktida, Stredna a vychodna Eurépa, Rus-
k4 federacia, Stredna Azia a Zakaukazsko, Severni Amerika a Tichomorie, s jednym doda-
toCne rotujicim ¢lenstvom medzi prvymi troma regiénmi.
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vymenovala Komisia pre 'udské prava v roku 2001 v rdmci systému te-
matickych osobitnych postupov (mechanizmov). Mandat osobitného
spravodajcu bol obnoveny Komisiou OSN pre I'udské prava v roku 2004
aRadou OSN pre ludské prava vroku 2007. Ide o Rezoliciu 6/12
z 28. septembra 2007.V stucasnosti je tymto spravodajcom profesor James
S. Anaya z USA. Mandat spravodajcu je Siroky a zahina spolupracu so Sta-
lym férom pre domorodé otazky, Mechanizmom expertov pre prava do-
morodych narodov, podporu implementacie Deklaracie o pravach domo-
rodych narodov, pripravu sprav na danu tému, komunikaciu so Statmi
s ciel'om zlepsit postavenie domorodych narodov a pravomoc prijimat
staznosti od domorodych jednotlivcov, ktori maja pocit, Ze ich prava sa
poskodené, a riesit ich v spolupraci s dotknutymi $tatmi. Na zaklade Re-
zoliicie ¢. 6/36 zo 14. decembra 2007 Rady OSN pre l'udské prava sa vy-
tvoril d'als$i novy orgdn pre domorodé narody - Mechanizmus expertov
pre prdva domorodych ndrodov (angl. Expert Mechanism on the Rights of
Indigenous Peoples). Jeho tlohou je pomadhat Rade OSN pre l'udské prava
pri implementacii jej mandatu formou tematickej expertizy v oblasti prav
domorodych narodov spésobom a formou pozadovanou tymto organom.
V nadvaznosti na avizované miesta uvedenych organov v ramci Struktiry
organov OSN je eSte potrebné zopakovat, Ze ¢innost' tychto organov for-
malne zastreSuju Hospoddrska a socidlna rada OSN, pod ktorej pravomoc
patri Stale forum pre domorodé otazky, a Rada OSN pre ludské prdva ako
pomocny organ Valného zhromaZdenia OSN, pod ktorej pravomoc patri
Mechanizmus expertov pre prava domorodych narodov a Osobitny spra-
vodajca pre prava domorodych narodov.

Valné zhromazdenie OSN (VZ OSN) iniciovalo ivznik viacerych fi-
nanénych fondov vo vztahu k aktivitdim v prospech domorodych naro-
dov. V suicasnosti funguje Trustovy fond pre druhé medzindrodné desatro-
Cie svetovych domorodych ndrodov (angl. Trust Fund for the Second Inter-
national Decade of the World’s Indigenous People) iniciovany v duchu
spomenutej Rezolucie VZ OSN ¢. 59/174 z 30. decembra 2004, a tieZ Dob-
rovolny fond OSN pre domorodé populdcie (angl. United Nations Voluntary
Fund for Indigenous Populations) zriadeny v silade s Rezoldciou VZ OSN
€.40/131 z13. decembra 1985, scielom pomoct zastupcom domoro-
dych komunit a organizicii k icasti na rokovani Pracovnej skupiny pre
domorodé narody byvalej Subkomisie na zabranenie diskriminacii
aochranu mens$in (neskér premenovanej na Subkomisiu na podporu
a ochranu l'udskych prav) tym, Ze im poskytne finan¢nd pomoc.
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Pre ochranu prav domorodych narodov OSN vytvorila, resp. si pou-
ZiteI'né viaceré nezavazné deklaracie izavazné dohovory OSN. Zrejme
najvyznamnejsim po¢inom OSN v oblasti ochrany prav domorodych na-
rodov je Deklardcia o prdvach domorodych ndrodov, ktora bola prijata VZ
OSN diia 13. septembra 2007.28 Tato deklaracia (d’alej Deklaracia (2007))
pozostava z preambuly a 46 clankov. Je to teda podrobny a komplexny
dokument. V preambule zdoéraziiuje, Ze bola prijatd v nadvaznosti na
Chartu OSN, Medzindrodny pakt o obcianskych a politickych pravach,
Medzindrodny pakt o hospodarskych, socidlnych a kultirnych pravach
a Viedensky akc¢ny plan prijaty na Svetovej konferencii o l'udskych pra-
vach v roku 1982. Clanok 1 ustanovuje, Ze prislusnici domorodych néro-
dov maju pravo na individualne ikolektivne prava podla Charty OSN,
Vseobecnej deklaracie I'udskych prav i ostatnych noriem medzinarodné-
ho prava v oblasti I'udskych prav. Toto ustanovenie prepaja Deklaraciu
(2007) s existujucimi medzindrodnopravnymi normami v oblasti I'ud-
skych prav. Potvrdzuje tiez dolezity fakt, Ze prava v Deklaracii (2007) su
urcené domorodym narodom ako kolektivom i prislusnikom domoro-
dych narodov ako jednotlivcom. Toto je vyrazna odliSnost v porovnani
s pravami, ktoré iné medzinarodné normy zakotvuju vo vztahu k prislus-
nikom mensin. PrisluSnikom menS$in nie st priznané prava kolektivneho
charakteru, iba prava individualne. Inovativne v porovnani so star$imi
zmluvnymi Gpravami MOP st ¢lanky 2, 3 a 4 Deklaracie (2007).29 Cla-
nok 2 obsahuje potvrdenie principu rovnosti domorodych narodov a do-
morodych jednotlivcov s ostatnymi narodmi ajednotlivcami a zdkazu
diskrimindcie vo vztahu k domorodym narodom a domorodym jednotliv-
com pri vykone ich prav, z doévodu ich domorodého pévodu ¢i identity.
V konetnom doésledku to znamena priznanie subjektivity domorodého nd-
roda v medzindrodnom prdve ako kolektivu.30 Osobitny vyznam pre do-
morodé narody majd ustanovenia ¢lankov 3 a 4, ktoré zakotvuju prdvo
domorodych ndrodov na sebaurcenie. Clanok 3 v tejto suvislosti zakotvuje,
ze ,Domorodé ndrody maju prdvo na sebaurcenie. Na zdklade tohto prdva

28 United Nations Declaration on the Rights of Indigenous Peoples [2007-09-13]. No. 61/295,
UN Doc. A/61/L.67 and Add.1.

29 De OLIVEIRA GODINHO, F. The United Nations Declaration on the Rights of Indigenous
Peoples and the Protection of Indigenous Rights in Brazil. In: A. von BOGDANDY aR.
WOLFRUM, eds. Max Planck Yearbook of United Nations Law: Volume 12. 1sted. Leiden:
Brill, 2008, s. 250. ISBN 978-90-04-16959-3.

30 De OLIVEIRA GODINHO, F. The United Nations Declaration on the Rights of Indigenous
Peoples and the Protection of Indigenous Rights in Brazil. In: A. von BOGDANDY aR.
WOLFRUM, eds. Max Planck Yearbook of United Nations Law: Volume 12. 1st ed. Leiden:
Brill, 2008, s. 250. ISBN 978-90-04-16959-3.
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slobodne urcujii svoj politicky Statiit a slobodne uskutocriuju svoj hospoddr-
sky, socidlny a kultiurny rozvoj...“. KonStrukcia tohto ¢lanku je velmi po-
dobna ustanoveniam c¢lankov 1 Medzinarodného paktu o obcianskych
a politickych pravach (1966) a Medzinarodného paktu o hospodarskych,
socialnych a kultdrnych pravach (1966), ktoré zakotvuju pravo na seba-
urcenie pre vSetky narody. Podl'a nasledujiceho ¢lanku 4 je vSak pravo
na sebaurcenie domorodych narodov v porovnani s prdvom na sebaur-
Cenie ostatnych narodov v duchu ¢lankov 1 oboch paktov obmedzené.
Podla tohto ¢lanku domorodé narody pri vykone ich prava na sebaurce-
nie majdi pravo na autonémiu (vratane autonémie izemnej) alebo samo-
spravu vo veciach tykajucich sa ich vnutornych a miestnych zalezitosti,
ako aj spésobov a prostriedkov financovania ich autonémnych funkcii.3!

Deklaracia vsak v porovnani s dohovormi MOP nedefinuje domorody
narod. Absencia definicie reflektuje na zloZitost formulacie spolo¢nej, $i-
rokospektralnej a flexibilnej definicie vhodnej pre rozne reality Zivota
roznych domorodych komunit v réznych castiach sveta.32 Moze vsak byt
interpretovana aj ako zamer a znak reSpektovania sebaidentifikacie sa-
motnych domorodych narodov, ako jedného z aspektov prav na sebaur-
Cenie. Problematika spomenutej sebaidentifikacie domorodych narodov
a domorodych jednotlivcov je v Deklaracii (2007) zakotvena v dvoch d’al-
$ich ustanoveniach. Primarne je to ustanovenie ¢lanku 9, ktory zakotvuje
prdvo domorodych ndrodov a domorodych jednotlivcov patrit' k domorodej
komunite ¢i ndrodu, v sulade s tradiciami a obycajami danej komunity ¢i
naroda. S vykonom tohto prava nesmie byt spojena diskriminacia ziad-
neho druhu. Sebaidentifikacnti dimenziu ma iustanovenie c¢lanku 33
ods. 1, ktoré zakotvuje prdvo domorodych ndrodov na urcenie vlastnej
identity a ¢lenstva v stlade sich oby¢ajami a tradiciami. Clanok 6 v$ak
zakotvuje aj prdvo domorodych jednotlivcov na Stdtnu prislusnost’ (angl.
nationality), tak, aby mohli pozivat ochranu zo strany statu, kde Zziju.

V ¢lankoch 6 a 7 su zakotvené Specifické domorodé verzie niektorych
dolezitych osobnych l'udskych prav tykajucich sa l'udskej integrity a za-
kaz genocidy. Ide o individualne prdvo domorodych jednotlivcov na Zivot,

31 XANTHAKI, A. Indigenous Rights and United Nations Standards: Self-Determination, Cul-
ture and Land. 1sted. Cambridge; New York: Cambridge University Press, 2007. 314 s.
ISBN 0-521-83574-7.

32K otazke vynechania definicie domorodého naroda vramci navrhu Deklaracie pozri
KINGSBURY, B. “Indigenous Peoples” in International Law: A Constructivist Approach to
the Asian Controversy. The American Journal of International Law. 1998, vol. 92, no. 3,
s. 414-457.1SSN 0002-9300.
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fyzicki a mentdlnu integritu, slobodu a bezpecnost’ osoby (cl. 6), kolektivne
prdvo domorodych ndrodov Zit' v slobode, mieri a bezpecnosti ako odlisné
ndrody a prdvo nebyt vystaveny aktom genocidy alebo iného ndsilia, vrata-
ne nasilného prestahovania deti jednej skupiny do druhej skupiny.

Deklaracia (2007) d'alej v nadvaznosti na pravo na sebaurcenie pri-
znava domorodym narodom aj suvisiace kolektivne prava k péde a tze-
miam, kde Ziji, ak prirodnym zdrojom na tychto uzemiach. Uvedené
prava su Zivotne ddlezité pre prezitie domorodych narodov ako takych.
Tieto prava su zakotvené v ¢lankoch 10, 25 az 30 a v ¢lanku 32. Osobitne
vyznamny je ¢lanok 26, v ktorom je zakotvené prdvo domorodych ndro-
dov na pédu, tizemia a zdroje, ktoré tradicne vlastnili, obyvali alebo inak
pouzivali ¢i ziskali, a suvisiace prdvo vlastnit, uZivat, rozvijat’ a kontrolo-
vat' uvedenii pddu, tizemia a zdroje. Staty sa v tejto stvislosti zavizuju
pravne uznat a chranit' dant p6du, zemia a zdroje. V stvisiacom ¢lan-
ku 10 je zakotvena klauzula, Ze domorodé ndrody nesmii byt ndsilne pre-
stahované z ich pédy a tizemi. Ak k tomu dojde, musi sa tak udiat na za-
klade predchadzajiceho suhlasu, po dohode o slusnej aspravodlivej
kompenzacii, so zachovanim moznosti navratu.

Dalsia vel'ka skupina ¢lankov Deklaracie (2007) sa zaobera domoro-
dou kultdrou a tym, ako ju chranit a podporovat, pri reSpektovani pria-
meho vstupu domorodych narodov do rozhodovania a pridelovania
zdrojov, ako su zdroje pre vzdelavanie v domorodych jazykoch a d'alSie
oblasti. Za sucast kultiry domorodého naroda sa povazuju i ekonomické
a socidlne institucie a tradicie. Deklaracia v tejto suvislosti zakotvuje aj
hospodarske a socidlne prava, ktoré je mozné povazovat za sucast ,bali-
ka“ kultirnych prav. Tento ,balik“ prav je obsiahnuty v ¢lankoch 5, 8
ods. 2, 11, 12 az 16, 17, 20 ods. 1, 21, 22, 24, 31, 34 ods. 1, 36 a 37. Za-
kladnym vychodiskom pre podrobnu dpravu kultdrnych prav je druhy
odsek preambuly Deklaracie (2007), ktory zakotvuje rovnost domoro-
dych narodov s inymi narodmi a pravo vsetkych narodov na to, aby boli
odli$né, aby sa povazovali za odliSné a aby boli ako také respektované.33
Tento pristup je konkretizovany v ¢lanku 5, ktory zakotvuje prdvo domo-
rodych ndrodov na udrZiavanie ich odlis$nych politickych, prdvnych, hospo-
ddrskych, socidlnych a kultirnych institicii, pri zachovani prdva na ucast
v politickom, hospoddrskom, socidlnom a kultirnom Zivote stdtu, ak sa tak

33 De OLIVEIRA GODINHO, F. The United Nations Declaration on the Rights of Indigenous
Peoples and the Protection of Indigenous Rights in Brazil. In: A. von BOGDANDY aR.
WOLFRUM, eds. Max Planck Yearbook of United Nations Law: Volume 12. 1st ed. Leiden:
Brill, 2008, s. 279. ISBN 978-90-04-16959-3.
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rozhodnu. Jednym z nosnych ustanoveni z hl'adiska zachovania domoro-
dej kultiry je ¢lanok 11, podl'a ktorého maji domorodé ndrody prdvo na
praktizovanie a revitalizdciu ich kultirnych tradicii a oby¢aji. Mimoriadny
vyznam pre zachovanie domorodej kultiry ma ustanovenie clanku 8
ods. 1, ktoré zakotvuje prdvo domorodych ndrodov a jednotlivcov nebyt’
vystaveny ndsilnej asimildcii alebo zniceniu ich kultiiry. Pre ochranu kulti-
ry domorodych narodov ma velky vyznam ¢lanok 12, ktory zakotvuje
prdvo na prejavovanie, praktizovanie, rozvoj duchovnych a ndboZenskych
tradicif, zvykov a cereménif, vrdtane prdva na pristup do ich ndboZenskych
a kultiirnych miest a prdva na spravovanie ceremonidlnych objektov. Pre
zachovanie kultiry domorodych narodov je vyznamny i ¢lanok 14 zakot-
vujuci prdvo domorodych jednotlivcov, a osobitne deti na vsetky stupne
vzdelania v Stdte bez diskrimindcie, prdvo na pristup deti, tam kde je to
mozné, ku vzdelaniu v rdmci vlastnej kultury a vo vlastnom jazyku a ¢la-
nok 16 obsahujtci prdvo na vytvdranie vlastnych médii vo vlastnych jazy-
koch a prdvo na pristup k ostatnym médidm bez diskrimindcie.

Znacna cast d’alsich ¢lankov Deklaracie (2007) sa tyka ucasti domo-
rodych narodov na vsetkych rozhodnutiach, ktoré budd mat vplyv na ich
Zivoty, vratane zmysluplnej ucasti na demokratickej obcianskej spoloc-
nosti. Ide o ¢lanky 18, 19, 23, 35, 38, 39 a 40. Nosnym v tomto smere je
¢lanok 18, ktory zakotvuje pre domorodé narody prdvo na ticast' v rozho-
dovani vo veciach, ktoré sa ich dotykaju, prostrednictvom vlastnych vole-
nych zdstupcov a prdvo na vlastné rozhodovacie institicie.

Zvysnu skupinu ustanoveni Deklaracie (2007) tvoria zavazky orga-
nov OSN, vykladové pravidla a medzindrodnopravne dosledky tejto de-
klaracie, tak, ako su zakotvené v jej ¢lankoch 41 az 46. Nosnym v tomto
smere je ¢lanok 42, ktory zakotvuje, Ze Organizacia Spojenych narodov,
jej organy, vratane Staleho féra pre domorodé otazky, Specializované
agentury, a to aj na urovni krajiny, a Staty budd podporovat reSpektova-
nie a Uplné uplatitovanie ustanoveni Deklaracie (2007) a sledovat efekti-
vitu tejto deklardcie. Vyznamny je iclanok 43, ktory uvadza, Ze prava
uznané v Deklaracii (2007) predstavuju minimalne Standardy pre preZi-
tie, dostojnost a dobré Zivotné podmienky domorodych narodov sveta.

Deklaracia o pravach domorodych narodov bola prijatd vac¢sinou
144 $tatov. Styri $taty boli proti (Australia, Kanada, Novy Zéland a Spoje-
né staty americké) a jedenast’ Statov sa zdrzalo hlasovania (Azerbajdzan,
Bangladés, Bhutdn, Burundi, Kolumbia, Gruzinsko, Ketia, Nigéria, Ruska
federacia, Samoa a Ukrajina). Od jej prijatia Australia, Novy Zéland, Ka-
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nada a Spojené Staty zmenili svoje pozicie a v sicasnosti deklaraciu pod-
porujy, rovnako, ako Kolumbia a Samoa. V stvislosti so zmenou postoja
uvedenych krajin je mozné ako priklad uviest vyhlasenie prezidenta USA
Baracka Obamu zo 16. decembra 2010.3* Neskdr, poc¢as hodnotiacej kon-
ferencie v Durbane v aprili 2009 uz Deklaraciu (2007) podporilo 182 sta-
tov sveta.35

Ochranu niektorych prav domorodych narodov vyslovne upravuje aj
zavazny Dohovor o prdvach dietata prijaty VZ OSN v roku 1989. Jedna sa
tu o primarne vel'mi stru¢nd formulaciu ¢lanku 29 ods. 1 pism. d), ktory
zakotvuje, Ze ,,Stéty, ktoré st zmluvnou stranou Dohovoru, sa zhoduju, zZe
vychova dietata ma smerovat k d) priprave dietata na zodpovedny Zivot
v slobodnej spoloc¢nosti v duchu porozumenia, mieru, znasSanlivosti, rov-
nosti pohlavi a priatel'stva medzi vSetkymi ndrodmi, etnickymi, narod-
nostnymi a ndboZenskymi skupinami a osobami domorodého povodu...“
Z hl'adiska konkrétnych prav je vyznamnejsi ¢clanok 30, ktory uz obsahuje
konkrétne prava v nasledovnom zneni: ,V tych statoch, v ktorych existuja
etnické, nabozenské alebo jazykové mensiny alebo osoby domorodého
povodu, nesmie sa dietatu patriacemu Kk takejto mensine alebo domoro-
dému narodu odopierat pravo spolocne s prislusnikmi svojej skupiny
pouZzivat vlastnu kultdru, vyznavat a praktizovat’ svoje vlastné nabozen-
stvo a pouzivat svoj vlastny jazyk.“ Tento ¢lanok je adresovany spolo¢ne
detom mensinového a domorodého pévodu a zarucuje im pravo na pou-
Zivanie vlastnej kultiry, vyznavanie a praktizovanie ndbozenstva a pou-

34 Announcement of U. S. Support for the United Nations Declaration on the Rights of Indige-
nous Peoples [online]. Washington, DC: Office of the Spokesman, 2010-12-16 [cit. 2014-
07-09]. Dostupné na: http://www.state.gov/r/pa/prs/ps/2010/12/153027.htm. Prezi-
dent Obama vtomto vyhlaseni oznamil, Ze Spojené Staty podporuji Deklaraciu OSN
o pravach domorodych narodov. Ozndmenie pod¢iarkuje zavazok USA posilnit vztahy
s federdlne uznanymi kmefimi na trovni vztahu vldda kvlade (government-to-
government relationship). Rozhodnutie podporit Deklaraciu predstavuje dolezitdi a zmys-
luplnti zmenu v postoji USA a je vysledkom komplexného prehodnotenia medzirezortnej
politiky, vratane rozsiahlych konzulticii s kmenimi. Prezident Obama d’alej konstatoval, Ze
Deklaracia sice nie je pravne zavizn4, ale ma znaénii moralnu a politickd silu a dopliia je-
ho pokracujuce usilie o rieSenie historickej nespravodlivosti, ktorym Celia domorodé ko-
munity v Spojenych Statoch.

35V zaverecnom dokumente konferencie Staty ,,... vitaju prijatie Deklaracie OSN o pravach
domorodych narodov, ktora ma pozitivny vplyv na ochranu obeti, a v tejto stvislosti vy-
zyva $taty, aby prijali vSetky opatrenia potrebné na vykonavanie prav domorodych naro-
dov v stulade s medzindrodnymi inStrumentmi v oblasti I'udskych prav bez diskrimina-
cie...“. Bliz$ie pozri Outcome Document of the Durban Review Conference [2009-04-24]. UN
Office of the High Commissioner for Human Rights, para. 73.
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Zivanie vlastného jazyka.3¢ Praktickd realizaciu prav zakotvenych v Do-
hovore zabezpecuje kontrolny mechanizmus podavania periodickych
sprav Statmi o pokroku v danej oblasti Vyborom pre prava dietata vytvo-
renym na zaklade ¢lanku 43 Dohovoru, ako aj procedura individualnych
oznameni podl'a Opcného protokolu k Dohovoru o prdvach dietata o pro-
cediire ozndmeni (2011).37

Ako uZ bolo spomenuté, problematika ochrany prav domorodych na-
rodov vramci OSN Uzko suvisi s ochranou prav prislusnikov menSin.
V mnohych statoch st domorodé narody povazované za mensiny, a logic-
ky preto mozu vyuzivat vyhody z medzinarodnych dohovorov a doku-
mentov tykajucich sa prav prislusnikov mensin. Domorodych narodov sa
preto tykaju idokumenty a zdvdzné dohovory OSN tykajice sa ochrany
prdv prislu$nikov ndrodnostnych, etnickych, jazykovych, ndboZenskych
mensin a rasovych skupin. Z medzinarodnych dohovorov v tejto oblasti je
potrebné primarne spomenudt Dohovor o predchddzani a trestani zloCinu
genocidia (1948),38 ktory zakotvuje priamu ochranu narodnych, etnic-
kych, rasovych a religiéznych skupin pred genocidou. Genocida je defino-
vana v ¢lanku II ako ktorykolvek z ¢inov (uvedenych pod pism. a) az e)
tohto ¢lanku) spachanych s imyslom znicit dplne alebo ¢iasto¢ne niekto-
rd narodnd, etnicky, rasovd alebo naboZenskud skupinu ako takd, pricom
do vypoctu ¢inov zahifia usmrtenie prislu$nikov takejto skupiny, spdso-
benie tazkych telesnych ubliZeni alebo dusevnych porich ¢lenom takejto
skupiny, umyselné uvedenie ktorejkol'vek skupiny do takych zZivotnych
podmienok, ktoré maja privodit jej uplné alebo ciasto¢né fyzické znice-
nie, opatrenia smerujice k tomu, aby sa v tejto skupine branilo rodeniu
deti, a nasilné prevadzanie deti z jednej skupiny do druhej. Dohovor za-
klada trestnil zodpovednost pachatela genocidy. Trestné je i nabadanie,
pokus, spolupachatel'stvo a spolcenie sa s cielom spachat genocidu. Do-
hovor zakotvuje obligatérnu pravomoc Medzinarodného sudneho dvora
na rieSenie sporov o vyklad a vykonavanie Dohovoru a pre spory vyply-
vajuce zo zodpovednosti za plnenie Dohovoru. Podl'a v§eobecne akcepto-
vanych nazorov vedy medzindrodného prava su pravidld zakotvené
v Dohovore stcastou vSeobecného obycajového medzinarodného prava

36 Tato koncepcia vychddza z ustanoveni ¢lanku 27 Medzinarodného paktu o ob¢ianskych
a politickych pravach (MPOPP) zroku 1966, ktory sa tyka ochrany prav prislusnikov
mensin.

37 Optional Protocol to the Convention on the Rights of the Child on a communications proce-
dure (2011).V Zbierke zakonov tento protokol vySiel v ramci Oznamenia ¢. 91/2014 Z.z.
38 Convention on the Prevention and Punishment of the Crime of Genocide (1948). Dohovor

vysiel v Zbierke zakonov pod ¢. 32/1955 Zb.
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a samotny zakaz genocidy je povaZovany za jednu z kogentnych noriem
medzinarodného prava. Dohovor pocita s vydanim zlo¢incov pachajicich
genocidu Medzinarodnému trestnému sidu alebo do $tatov, kde bola ge-
nocida spachana. Je zaujimavé, Zze Medzinarodny trestny sud s univerzal-
nou pdsobnostou, ktorého vytvorenie tento Dohovor predpoklada, sa vy-
tvoril aZ na zaklade Statiitu Medzindrodného trestného stidu (1998).30

Zrejme najvyznamnejSim medzinarodnym dohovorom, ktory chrani
prava prislusnikov mensin a rasovych skupin, je Medzindrodny pakt o ob-
Cianskych a politickych prdvach (1966) (d’alej MPOPP) v zneni svojich
dvoch protokolov.*0 Tento dohovor zakotvuje relevantné prava prislus-
nikov mensin a rasovych skupin a zavazky statov vo svojich c¢lankoch 2
ods.1, 4 ods.1, 20 ods. 2, 26 a 27. Z chronologického hladiska prvym
ustanovenim v tomto smere je ¢lanok 2, ktory vytvara zdvdzok Stdtov
respektovat’ a zabezpecit' vsetkym jednotlivcom prdva uznané v MPOPP bez
akéhokolvek rozlisovania, o.i. podla rasy, farby, ndboZenstva a ndrodnost-
ného pévodu. Dalsim je ¢lanok 4 ods. 1, ktory zakotvuje zdvdzok $tdtov
realizovat’ derogdciu zdvizkov podla MPOPP len v sulade s ich inymi zd-
vizkami v zmysle medzindrodného prdva a bez diskrimindcie akéhokolvek
druhu, vrdtane diskrimindcie o.i. z dévodu rasy, farby, jazyka a ndboZen-
stva. S uvedenymi ¢lankami tzko suvisi ¢lanok 20 ods. 2 MPOPP, ktory
zakotvuje zdvdzok Stdtov zakdzat' zdkonom akiikolvek ndrodni, rasovu
alebo ndboZenskil nendvist, ktord predstavuje podnecovanie k diskrimind-
cii, nepriatel'stvu alebo ndsiliu. Relevantnym v uvedenom smere je i ¢la-
nok 26, ktory obsahuje zdkaz diskrimindcie pri vykone prdv zakotvenych
v MPOPP z dévodu rasy, farby, ndboZenstva, ndrodnostného pévodu. Ostat-
nym, a zrejme aj najvyznamnej$im ustanovenim v naznacenom smere je
¢lanok 27 MPOPP, ktory vytvara zdvazny Standard prav prisluSnikov
menS$in v radmci OSN. Zakotvuje nasledovné: ,V Stdtoch, kde existujt etnic-
ké, ndboZenské alebo jazykové mensiny, nebude sa ich prislusnikom upierat’
pravo, aby spolu s ostatnymi prislusnikmi mensiny uzivali svoju vlastnu kul-
turu, vyzndvali a prejavovali svoje viastné ndboZenstvo alebo pouZivali svoj

39 Statute of the International Criminal Court (1998). V slovenskej Zbierke zakonov tento
Statut vysiel ako Oznamenie MZV ¢.333/2002 Z.z.

40 International Covenant on Civil and Political Rights (1966). V zbierke Zakonov vysiel pod
¢.120/1976 Zb. Opcny protokol k Medzindrodnému paktu o ob¢ianskych a politickych prd-
vach (Optional Protocol to the International Covenant on Civil and Political Rights, 1966)
v Zbierke zakonov vysiel pod ¢.169/1991 Zb. Druhy opcny protokol k Medzindrodnému
paktu o obcianskych a politickych prdvach (Second Optional Protocol to the International
Covenant on Civil and Political Rights 1989) v Zbierke zakonov vysiel pod ¢. 327/1999
Z.z.
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vlastny jazyk.“ Clanok 27 teda zakotvuje pravo prislunikov mensin na
spolo¢né uzivanie vlastnej kultdry, pravo na spolo¢né vyznavanie a pre-
javovanie vlastného naboZenstva a pravo na spolo¢né pouzivanie vlast-
ného jazyka. Nejde tu vSak o kolektivne prava, ale individualne prava
jednotlivcov patriacich k mensine, ktoré mozu byt vykonavané spolu
sinymi jednotlivcami patriacimi k mensine. Clanok 27 ako jediny
v MPOPP je uvadzany formulaciou negativneho typu ,nebude sa ich pri-
sluSnikom upierat®, bez urcenia pozitivneho zavazku Statov v tejto oblas-
ti. Tato formulacia je vysledkom skisenosti zmluvnych stran zo zneuZzi-
vania prav prislusnikov mensin z obdobia medzi dvoma svetovymi voj-
nami. V kone¢nom désledku to znamena iba povinnost Statu zdrzat sa
zasahovania a tolerovat vykon prav prislusnikov mensin. Tento pristup
je vsak podla nazorov vedy nedostato¢ny arespektovanie clanku 27
predpoklada i pozitivne opatrenia zo strany Statov.*! Preto i samotny Vy-
bor pre l'udské prava zacal neskér v praxi vykladat ¢lanok 27 podstatne
Sirsie, avSak v sulade s predmetom aucelom ¢lanku 27. Okrem uvede-
nych priamych moznosti ochrany prav prislusnikov mensin je mozna
i nepriama ochrana ich prav prostrednictvom d’alSich prav zakotvenych
v MPOPP. Rozsirenym vykladom tychto prav je mozné chranit vacsinu
prav domorodych narodov, tak, ako sui zakotvené v dohovoroch MOP.
[ tato pravna mozZnost je prislusSnikmi mensin vyuzivana. Pre ochranu
prav prislusnikov mensin je problematicka aplikacia ¢lanku 1, ktory za-
kotvuje pravo narodov na sebaurcenie, ked'ze prislusnici mensin sa ho
domahajd. MPOPP v zneni Opcného protokolu k MPOPP (1966) jednotliv-
com iskupindm (vratane zastupcov domorodych narodov) umoziiuje
domahat sa ochrany nim zakotvenych prav pred Vyborom pre l'udské
prava, vramci procedury individualnych ozndmeni. K ochrane prav do-
morodych narodov prispieva i aplikacia spravodajskej kontrolnej proce-
dury zakotvenej v samotnom MPOPP.

Medzindrodny dohovor o odstrdneni vsetkych foriem rasovej diskrimi-
ndcie (1965) je vyznamnym nastrojom ochrany prav domorodych naro-
dov, mensin ¢i rasovych skupin.*2 Medzindrodny dohovor o odstraneni
vSetkych foriem rasovej diskriminacie (d'alej DOVFRD) v ¢lanku 1 ods. 1
definuje rasovu diskriminaciu ako ,akékol'vek rozliSovanie, vylu¢ovanie,
obmedzovanie alebo zvyhodilovanie zaloZené na rase, farbe pleti, rodo-

41 Bliz§ie pozri NOWAK, M. U. N. Covenant on Civil and Political Rights: CCPR Commentary.
2rd ed. Kehl am Rhein: N. P. Engel, 2005, s. 642. ISBN 3-88357-134-2.

42 International Convention on the Elimination of All Forms of Racial Discrimination (1965).
V zbierke zakonov tento dohovor vysiel pod ¢. 95/1974 Zb.
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vom alebo etnickom pévode, ktorého cielom alebo nasledkom je zne-
moZnenie alebo obmedzenie uznania, pouZivania alebo uskuto¢niovania
I'udskych prav a zakladnych slobdd na zaklade rovnosti v politickej, hos-
podarskej, socidlnej, kultirnej alebo v ktorejkol'vek inej oblasti verejného
zivota.“ V ¢lanku 1 ods. 2 zakotvuje legitimne rozliSovanie medzi ob¢anmi
Statu a cudzimi Statnymi prislusnikmi.

Clanok 2 DOVFRD zakotvuje zavizky $tatov, Ze ich $tatne organy ne-
budi vykonavat rasovud diskriminéciu proti osobam, skupindm oséb ale-
bo inStitdciam, Ze nebudd podporovat, obhajovat alebo povzbudzovat
rasovu diskriminaciu vykonavanu ktoroukolvek osobou alebo organiza-
ciou, Ze zakazu a odstrania vSetkymi vhodnymi prostriedkami, vratane
zakonodarnych opatreni, rasovi diskriminaciu vykondvanu ktoroukol-
vek osobou, skupinou alebo organizaciou a buda podporovat (tam, kde je
to vhodné) integracné viacrasové organizacie a hnutia a iné opatrenia na
odstranenie prekdZok medzi rasami a pésobit’ proti vSetkému, ¢o smeru-
je k posilneniu rasovych priehrad. Podl'a ¢lanku 3 $taty osobitne odsu-
dzuju rasovu segregaciu a apartheid a zavazuju sa zakazat vSetky prakti-
ky tohto druhu. Ustanovenie ¢lanku 4 pozaduje, aby zmluvné Staty posta-
vili mimo zdkon S$irenie mysSlienok zaloZenych na rasovej nadradenosti
a nendavisti, podnecovanie k rasovej diskrimindcii, nasilné ¢iny proti akej-
kol'vek rase alebo skupine l'udf{ inej farby pleti ¢i etnického pévodu, pod-
necovanie Kk takym nasilnym ¢inom a poskytovanie akejkol'vek podpory
rasistickej Cinnosti. Komplexny clanok 5 zavazuje staty k zakazu a od-
straneniu rasovej diskriminacie vo vSetkych jej formach ak zaruceniu
prava kazdého na rovnost pred zakonom, bez rozliSovania podla rasy,
farby pleti, narodnostného alebo etnického povodu, osobitne pri uzivani
prav, ktoré si vymenované v pism. a) aZ f) ¢lanku 5. Ide najma o pravo na
rovné zaobchadzanie pred sidmi, pravo na osobnu bezpecnost, politické
prava a konkrétne Specifikované obcianske, hospodarske, socidlne a kul-
tirne prava. Clanok 6 zakotvuje povinnost' $tatov zaistit’ vietkym oso-
bam ochranu pred vSetkymi ¢inmi rasovej diskriminacie a nahradu skody
utrpenej v suvislosti s takymi ¢inmi. Podl'a ¢lanku 7 sa $taty zavazuju
podniknut opatrenia v oblasti vyucovania, vychovy, kultiry a informacii
pre boj proti predsudkom, ktoré vedu k rasovej diskrimin4cii, a pre pod-
poru porozumenia, znasanlivosti a priatel'stva medzi narodmi a rasovymi
alebo etnickymi skupinami. Kontrolny mechanizmus DOVFRD spociva
v spravodajskej procedtre, procedire medzistitnych oznameni (staz-
nosti) a procedudre individualnych oznadmeni (staznosti) v konani pred
kvazi-sidnym orgdnom - Vyborom na odstranenie rasovej diskriminacie

STUDIES 39



q I SOCIETAS ET IURISPRUDENTIA
D | 2014, ro¢nik 1L, ¢&islo 3, s. 19-66
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467
(v odbornej literattre sa pouziva i preklad Vybor pre odstranenie rasovej
diskriminacie) zriadenym Dohovorom v duchu ¢lanku 8 DOVFRD.

Iné medzindrodné organizdcie

Dal$ou medzinarodnou vladnou organizaciou, ktora vyvija urcité ¢innosti
v oblasti ochrany domorodych populdcii, je Organizdcia americkych Std-
tov (0AS). OAS, ktora vznikla v roku 1948, doposial neprijala Ziaden do-
hovor o pravach domorodcov. V jej ramci vsak p6sobi Medzi-americky in-
didnsky institit, ktory organizuje periodické medzindrodné indianske
konferencie, poskytuje poradné a technické sluzby ¢lenskym $tatom OAS
arealizuje vlastné vzdelavacie a rozvojové programy pre domorodé na-
rody. Pre ochranu domorodych prav je mozné vyuZit i systém individu-
alnych staznosti vytvoreny Americkym dohovorom l'udskych prdv z roku
1969 (Gc¢innym od roku 1978),%3 ktory pripusta mozZnost podat indivi-
dualnu staznost jednotlivca z ¢lenského $tatu OAS, ktory ratifikoval tento
dohovor, Medzi-americkej komisii pre 'udské prava (d’alej aj Komisia).
Ak Komisia nedokaze strany sporu doviest ku zmierlivému rieSeniu veci,
postupi vec Medzi-americkému sidu pre l'udské prava (d’alej aj Sud).
Rozsudky Sudu sd zavazné pre Staty, ktorych sa rozhodnutie tyka.
Z hmotnopravneho hl'adiska Americky dohovor o ochrane I'udskych prav
poskytuje pre ochranu prav domorodych narodov nediskrimina¢nu klau-
zulu v ¢lanku 1, v duchu ktorej Staty zabezpecia vykon prav zakotvenych
v Dohovore bez diskriminacie, o.i. z dévodov rasy, farby, jazyka, nabozen-
stva a ndarodnostného povodu. Rovnaké ustanovenie sa opakuje i v rdmci
¢lanku 3 Dodatkového protokolu k Americkému dohovoru o l'udskych prd-
vach v oblasti hospoddrskych, socidlnych a kultirnych prdv z roku 1988.44
Oba dokumenty zakotvuju komplexné katalégy osobnych, obc¢ianskych
a politickych prav, resp. hospodarskych, socidlnych akultirnych prav.
Prislusnici domorodych narodov sa mézu dovolavat vsetkych tychto l'ud-
skych prav, ktoré im prinaleZia ako 'udskym bytostiam. Sir§im vykladom
uvedenych prav je mozné chranit vacsinu najdolezitejsich prav domoro-
dych narodov, tak, ako sd zakotvené v dohovoroch MOP alebo v Deklara-
cii o pravach domorodych narodov (2007).

43 American Convention on Human Rights “Pact of San Jose, Costa Rica” [online]. Washington,
DC: Organization of American States (OAS), 1969-11-22. 29 s. [cit. 2014-07-09]. Dostupné
na: http://www.refworld.org/docid/3ae6b36510.html.

4 Additional Protocol to the American Convention on Human Rights in the Area of Economic,
Social and Cultural Rights “Protocol of San Salvador” [online]. Washington, DC: Organiza-
tion of American States (0OAS), 1999-11-16. 11 s. [cit. 2014-07-09]. A-52. Dostupné na:
http://www.refworld.org/docid/3ae6b3b90.html.
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Judikatira medzinarodnych arbitraznych, siidnych a kvazi-siudnych
organov v oblasti ochrany prav domorodych (pévodnych) narodov
v historickej perspektive

Judikatira medzinarodnych arbitraznych, sidnych a kvazi-sudnych or-
ganov v oblasti ochrany prav domorodych (pévodnych) narodov v histo-
rickej perspektive pozostava z jedného arbitrazneho nalezu, jedného po-
sudku Medzinarodného stidneho dvora, viacerych nazorov Vyboru OSN
pre I'udské prava, ndzorov Vyboru na odstranenie rasovej diskrimindcie,
ako aj rozsudkov Medzi-amerického studu pre 'udské prava.

Arbitrdzny ndlez v pripade Kajugski indidni (1926)

Uplne prvym judikatom v oblasti ochrany prav domorodych narodov je
rozhodnutie medzinarodného arbitrazneho tribunalu v pripade Kajugski
indidni (1926), teda uz v Case existencie prvej Spolocnosti narodov.*>
V tomto pripade Vel'ka Britania prevzala na zaklade svojho prava diplo-
matickej ochrany narok kmena Kajugov (jeden zo Siestich kmenov Iro-
kézskej konfederacie), zijuceho v Kanade (vtedajSom britskom dominiu),
na zaplatenie finan¢ného odSkodnenia za kmenové Gzemie zo strany Spo-
jenych Statov v zmysle Zmluvy medzi Stdatom New York a ndrodom Kaju-
gov zroku 1795. V ¢ase podpisania tejto zmluvy o postipeni uzemia
kmena Spojenym $tatom sa podstatna cast Kajugov vystahovala do Ka-
nady. Spojené Staty platili dohodnuté finan¢né ¢iastky kanadskym i ame-
rickym Kajugom do roku 1810. Po roku 1810 uvedené odstupné poberali
iba americki Kajugovia, s odovodnenim, Ze ich kanadski stiikmenovci bo-
jovali medzi¢asom na strane Velkej Britanie proti Spojenym Statom. Tri-
bunal konStatoval, Ze Kajugovia ako narod, a ani ako jednotlivci nemaja
osobitnu pravnu subjektivitu v medzinarodnom prave. Napriek tomu za-
viazal Spojené Staty, aby svoj zmluvny zavazok splnili ako zavazok suk-
romnopravny.*6

Posudok Medzindrodného stidneho dvora (MSD) v pripade Zdpadnd
Sahara (1975)

Pre ochranu prav domorodych narodov je relevantny i posudok Medzi-
narodného sudneho dvora (dalej MSD) vpripade Zdpadnd Sahara

45 Pripad Cayuga Indians (Great Britain) v. United States [1926-01-22]. Reports of Interna-
tional Arbitral Awards, Volume 6, s. 173-190.

46 ANDEL, P. Pravni subjektivita severoamerickych domorodcti z pohledu mezinarodniho
prava. Mezindrodni politika. 2002, ro€. 26, ¢. 4, s. 18-19. ISSN 0543-7962.
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(1975).47 Pozadie okolnosti posudkového konania v tejto veci vychadzalo
z faktu, Ze na Uzemie Zapadnej Sahary si z historického hl'adiska robili
naroky Maroko a Mauretdnia, avSak o svoje prava k tomuto tzemiu sa
hlasila i miestna domoroda komunita tzv. Saharanov (Saharaujcov), ktori
tvrdili, Ze predstavuji narod s pravom na sebaurcenie. Tato sporna situa-
cia sa dostala az na p6du Valného zhromazdenia OSN. Valné zhromazde-
nie OSN schvalilo dila 13. decembra 1974 rezoluciu ¢. 3292 (XXIX), kto-
rou poziadalo Medzinarodny stdny dvor o posudok tykajtci sa Spaniel-
skej Sahary (Zapadnej Sahary) prostrednictvom zodpovedania dvoch
otazok. Prvou bola otazka, ¢i bola Zapadna Sahara (Rio de Oro a Sakiet El
Hamra) pocas kolonizacie Spanielskom tizemim nikoho (terra nullius). Ak
by bola odpoved na prvi otdzku zaporna, potom by bola MSD poloZena
druha otazka, ktora by smerovala kidentifikacii informacie, aké boli
pravne vztahy medzi tymto Uzemim a Kralovstvom Maroka a Maureta-
niou. K prvej otdzke MSD uviedol, Ze Zapadna Sahara v case kolonizacie
Spanielskom nebola tizemim nikoho (terra nullius). Bola obyvana obyva-
tel'stvom, ktoré malo osobitnud identitu a spolocensku struktiru i vlastné
spravne organy. Bolo preto nutné zistit vol'u daného obyvatel'stva (naro-
da), v akej forme si chce zrealizovat pravo na sebaurcenie. K druhej otaz-
ke MSD uviedol, Ze na tizem{ Zapadnej Sahary existovali pravne vztahy
medzi obyvatel'stvom tizemia Zapadnej Sahary a Marockym kralovstvom
a obyvatel'stvom Uzemia Zapadnej Sahary a Mauretanskou entitou. Uve-
dené pravne vztahy vSak nemali povahu statopravnych vztahov a nety-
kali sa celého uzemia. Vo vztahu k Maroku existovali vazalské vztahy
mensSieho poc¢tu kmenov v severnej Casti Zapadnej Sahary. Vo vztahu
k Mauretanskej entite existovali pravne vztahy zaloZené na spolo¢nom
dodrziavani obycajovych pravnych noriem, ale i nezavaznych zvyklosti
v oblasti obchodu, spolocenského aj kultirneho Zivota vramci juZnej
a vychodnej ¢asti Zapadnej Sahary. Z hl'adiska ochrany prav domorodych
narodov je osobitne vyznamné konstatovanie MSD, Ze izemim bez pana
nie je Uzemie obyvané kmenmi alebo narodmi, ktoré maju spolocensku
a politickt organizaciu. Ak je Uzemie obyvané organizovanymi kmemnmi
alebo narodmi, dané Uzemie je moZné ziskat dohodou s miestnymi vlad-
cami alebo zastupcami kmeiiov ¢i narodov. Pripustil tieZ, Ze obyvatel'stvo
Zapadnej Sahary ma pravo na sebaurcenie podl'a Deklardcie o poskytnuti

47 Western Sahara [1975-10-16]. Reports of Judgments, Advisory Opinions and Orders,
144 s.
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nezdvislosti kolonidlnym krajindm a ndrodom prijatej ako Rezoltcia VZ
OSN ¢. 1514 (XV) v roku 1960.48

Judikatiira v oblasti ochrany prav domorodych narodov v ramci
procedury individudlnych ozndmeni v konani pred Vyborom OSN pre
l'udské prava

Zaujimava judikatira v oblasti ochrany prav domorodych narodov sa vy-
vinula v ramci procedury individualnych oznameni v konani pred Vybo-
rom OSN pre l'udské prava, tak, ako je zakotvena Opcnym protokolom
k Medzindrodnému paktu o obCianskych a politickych prdvach (1966). Pri-
slusnici domorodych narodov sa vramci tejto procedury dovolavaju
prav, ktoré uvedeny pakt poskytuje etnickym, naboZenskym alebo jazy-
kovym mensindm. Vybor pre 'udské prava (d’alej aj VL.P) riesil viacero
oznameni prislusnikov domorodych narodov povazovanych za prirodze-
nych adresatov prav prislusnikov mensin, najma vo vztahu k ¢lanku 27.

V pripade Sandra Lovelace proti Kanade (¢. 24/1977)*° mal VLP zistit,
¢i kanadska legislativa popierajica Zene, etnickym pévodom Indidnke
z kmeiia Malisetov, jej mensinové prava porusuje clanok 27. Pani Lovela-
ceova sa vydala a neskor rozviedla s muZom, ktory nemal indidnsky po-
vod, a tym podl'a kanadskych zakonov stratila napriklad také prava, ako
pravo sidlit' v rezervacii a pravo pristupu k federalnym programom pre
indianske skupiny. Kanadska vlada sa opierala o argument, Ze spominana
pravna restrikcia je nevyhnutnd na ochranu integrity kmenia Malisetov
a na zabranenie moznosti neindianov ziskavat prava v ramci rezervacie.
VLP vSak napriek tomu konstatoval, Ze strata kultirnych stykov s komu-
nitou, ktora bola legislativou pani Lovelace sposobend, bola poruSenim
¢lanku 27. Priamym do6sledkom nazoru VLP bola novelizacia Indianskeho
zakona kanadskym parlamentom, a to v zmysle uznania prava pani Love-
lace sidlit v rezervacii.

V pripade Kitok proti Svédsku (¢. 197/1985)50 podal oznamenie Ivan
Kitok, prislusnik domorodého naroda Sami (Laponcov). Podstata Kitoko-
vej staznosti tkvela v tom, Ze menovanému, ktory zdedil pravo na chov
sobov, podu a vodu v laponskej dedine Sorkaitum, bola podl'a Svédskeho

48 Declaration on the Granting of Independence to Colonial Countries and Peoples [1960-12-
14]. GAres. 1514 (XV), 15 UN GAOR Supp. (No. 16) at 66, UN Doc. A/4684 (1961).

49 Sandra Lovelace v. Canada [1984]. Communication No. 24/1977, UN Doc. CCPR/C/0P/1
at 10.

50 Jvan Kitok v. Sweden [1988-07-27]. Communication No. 197/1985, UN Doc. CCPR/C/33/
D/197/1985.
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prava upreta moznost vykonu spomenutych prav, pretoZe stratil pobyt,
resp. prislunost k dedine. Svédska legislativa totiz deli Laponcov na
tych, pre ktorych je chov sobov hlavnym zdrojom prijmov, a na tych, ktor{
sa zivia inak. V tomto zmysle sa chov sobov vo Svédsku povaZuje za jeden
z nevyhnutnych predpokladov pre ochranu a zachovanie celej laponske;j
kulttry, a preto prva uvedena skupina Laponcov poziva zna¢nd podporu
a ochranu (2 500 os6b). Na druhej strane, ti Laponci, ktori sa neZivia tra-
di¢cnym spbésobom (15000 az 20 000 os6b), nemaji podla sdcasnych
Svédskych zakonov Specidlne prava, ¢o spésobuje ich postupnu asimila-
ciu. VLP v tejto veci prijal nazor vroku 1988 a konstatoval, Ze nedoslo
k poruseniu ¢lanku 27, avsak vyslovil vazne pochybnosti o niektorych
ustanoveniach svédskej legislativy, najma ohl'adom nevhodne restriktiv-
nej definicie beneficidra mensinovych prav, s tym, ze pan Kitok by mal
dostat’ moZnost chovat a obhospodarovat svoje soby, lovit' a zaoberat sa
rybolovom, tak, ako jeho predkovia.

O nie¢o neskor, v roku 1990, VI'P riesSil vel'mi dolezité ozndmenie vo
veci Ndcelnik Bernard Ominayak a skupina od jazera Lubicon proti Kanade
(¢. 167/1984).5t Tento pripad je vo vedeckej a odbornej literatire vel'mi
Casto citovany, a preto mu budeme venovat $irS§iu pozornost. V uvede-
nom pripade autor oznamenia tvrdil, Ze kanadska vlada porusila pravo
jeho kmena na sebaurcenie, a v dosledku toho ijeho pravo rozhodnut
slobodne o svojom politickom statuse, a pravo slobodného ekonomické-
ho, socialneho a kultirneho rozvoja, ako aj pravo nakladat’ slobodne s je-
ho prirodnym bohatstvom a zdrojmi a pravo nebyt zbaveny vlastnych
prostriedkov obzivy v rozpore s clankom 1 ods. 1 az 3 MPOPP. Autor d’a-
lej v oznameni tvrdil, Ze kanadska vlada porusila prava jeho kmeiia podl'a
¢lanku 1 ods. 1 az 3 Paktu vyvlastfiovanim a naslednou destrukciou spo-
menutého kmenového tizemia z obchodnych dévodov (tazba ropy a ply-
nu). Dalej tvrdil, Ze postupnd rychla destrukcia kmetovej ekonomickej
zakladne a tradi¢ného sposobu Zivota spésobila domorodcom nenapravi-
tel'né skody, atiez, Ze kanadska vlada zamerne pouzivala vnutrostatne
politické a pravne prostriedky takym spdsobom, aby zabranila alebo
spomalila snazenia kmena o napravu daného stavu. Industridlny rozvoj
v danej oblasti takto postupne zlikvidoval pévodné Zivotné prostredie
a ekonomicku zdkladiiu Zivota kmena tak, Ze to mohlo spdsobit i nemoz-
nost’ d'alSej existencie kmena ako naroda.

51 Chief Bernard Ominayak and the Lubicon Lake Band v. Canada [1990-03-26]. Communica-
tion No. 167/1984. UN Doc. CCPR/C/33/D/167/1984.

44 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2014, Volume IL, Issue 3, Pages 19-66 > |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Ako je zretel'né, podstata ozndmenia nesmerovala proti poruSeniu
¢lanku 27 MPOPP, ale proti poruSeniu ustanoveni ¢lanku 1 zakotvujtce-
ho pravo narodov na sebaurcenie a d’alSie suvisiace kolektivne prava.
VLP v tomto pripade skonstatoval, Ze staznost je z tohto aspektu neprija-
tel'na, pretoze procedura individualnych staznosti podl'a prvého Opcné-
ho protokolu neméze byt aplikovana na ochranu kolektivnych prav
vzmysle ¢lanku1 MPOPP. Na druhej strane, VLP zvlastnej iniciativy
uznal spojitost oznamenia s ¢lankom 27 MPOPP, ktory zakotvuje prava
prislusnikov menSin. V tejto rovine uznal staznost za prijatel'nt. V nazo-
re vo veci VLP uviedol, Ze ,,... prava chranené ¢lankom 27 zahinaju prava
0s0b spolu s ostatnymi prislusnikmi sa zticastiiovat ekonomickych a spo-
locenskych aktivit, ktoré su stcastou kultury komunity, ku ktorej pat-
ria...“, a konstatoval, Ze ,historické nespravodlivosti, na ktoré odkazuje
zmluvny $tat, a d’al$i neskorsi vyvoj ohrozujui spdsob Zivota a kultiru
skupiny od jazera Lubicon a vytvaraju poruSenie ¢lanku 27 dovtedy, po-
kial' budu d’alej pokracovat.“ V tomto pripade bol teda uznany osobitny
vztah domorodcov k pode, na ktorej ziju, ale aj socialno-ekonomicky
rozmer prav domorodych narodov ako sucasti prava na uzivanie mensi-
novej kultary. VL'P v nadvaznosti na uvedené posudil ako prijatelny na-
vrh kanadskej vlady vyclenit 95 Stvorcovych mil pre rezervaciu a zapla-
tit' 45 miliénov kanadskych dolarov ako kompenzaciu za historické ne-
pravosti voci skupine od jazera Lubicon. Vec sa vSak inapriek nazoru
VLP nepodarilo doriesit. Preto bolo stazovatel'om v oktébri 2005 podané
VLP dalSie podanie, v ktorom je uvedené, Ze ekonomické aktivity na
uzemi skupiny nad’alej pokracuju a Ze ani po patnastich rokoch Kanada
nesplnila nazor VLP. VLP preto eSte v oktobri 2005 prijal vo veci zave-
recné odporucanie na svojom 85. zasadnuti.>2 Podl'a tohto odporicania
Kanada neinformovala VL.P o rieSeni uvedenej otazky. V nadvaznosti na
to VLP Kanade odporucil, Ze by mala ,,... vyvinat kazdt snahu na pokra-
Covanie rokovani so skupinou od jazera Lubicon, s cielom najst rieSenie,
ktoré respektuje prava skupiny podl'a Paktu, tak, ako to uz Vybor vo veci
zistil...“. Vlada by mala podl'a VLP ,.... konzultovat so skupinou udelenie
licencif na ekonomické vyuzivanie sporného lUzemia a zaistit, Ze takéto
vyuzivanie v Ziadnom pripade neohrozi prava uznané podl'a Paktu...“. Ani
tento apel na kanadskt vladu nemal zdsadny vplyv, a preto sa staZovatel
obratil i na Vybor pre hospodarske, socidlne a kultirne prava. Vzhl'adom
na skutocnost, ze Kanada nesplnila opakované odportcania VL.P, pred-

52 UN Human Rights Committee: Concluding Observations: Canada [2005-10-27 - 2005-10-
28]. UN Doc. CCPR/C/CAN/CO/S5.
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stavitelia indidnskej skupiny Kriov od jazera Lubicon zaslali 1. maja 2006
podanie na 36. zasadnutie VHSKP, kde indikovali podstatu pripadu, a tiez
skuto¢nost, Ze Kanada neplni nazory VL.P. VHSKP na uvedenom zasadnu-
ti prijal zaverecné odporucanie Kk periodickej sprave Kanady v ramci
spravodajskej procedury. V tejto sprave v bode 38 prijal osobitné odpo-
ricanie tykajice sa skupiny od jazera Lubicon, ktoré takmer doslovne
koreSponduje s ostatnym odpordc¢anim VLP z roku 2005.53 Vo veci prijal
odporucanie aj Zvlastny spravodajca OSN pre pravo na primerané byva-
nie Miloon Kothari, ktory vo svojej sprave vo vztahu ku Kanade>* v bo-
de 15 konstatoval, Ze tazba ropy a iné priemyselné aktivity v regione ja-
zera Lubicon ,,... vedie k strate uzemi a destrukcii Zivobytia a tradi¢nych
spésobov Zivota...“. V bode 25 uvadza, Ze kanadské urady by mali roko-
vat s domorodymi komunitami ,,... o rieSeni izemnych sporov, takych,
ako je spor vregiéne Lubicon...“. Uvedeny problém sa vSak kanadskej
vlade doposial nepodarilo uspokojivo vyriesit.55

V pripade Illmari Ldnsman aini proti Finsku (¢.511/1992)5¢ islo
o staznost' viacerych stazovatelov laponského pévodu v nadvaznosti na
tazbu kamena a jeho prepravu v oblasti hor Etela Riutusvaara vo finskom
Laponsku. Hory Eteld Riutusvaara su obklopené oblastou, kde sa miestni
Laponci (Samiovia) zaoberajd chovom sobov. StaZovatel [lmari Lansman,
d’alsi clenovia Muotkatunturského vyboru pre chov sobov (angl. Muotka-
tunturi Herdsmen’s Committee) a Clenovia miestnej komunity Angeli
(angl. the Angeli local community) namietali porusenie prava uzivat
vlastnu kultdru zaloZenu na chove sobov v duchu ¢lanku 27 MPOPP, a to
v dosledku tazby a prepravy kamena v oblasti Eteld Riutusvaara. VLP
v tejto suvislosti nekonstatoval porusenie ¢lanku 27, avSak uviedol, Ze
v pripade, ak by povolenia na tazbu boli v budicnosti rozsirené, doslo by
k poruSeniu ¢lanku 27.

53 UN Committee on Economic, Social and Cultural Rights: Concluding Observations: Canada
[2006-05-22]. UN Doc. E/C.12/CAN/CO/4; E/C.12/CAN/CO/S5.

54 Report of the Special Rapporteur on Adequate Housing as a Component of the Right to an
Adequate Standard of Living, and on the Right to Nondiscrimination in this Context, Miloon
Kothari: Addendum: Preliminary Note on the Mission to Canada [2007-10-09 - 2007-10-
22]. UN Doc. A/HRC/7/16/Add 4.

55 Bliz§ie pozri JANKUV, ]. Medzindrodnoprdvna ochrana prdv prislusnikov mensin. 1.vyd.
Plzeti: Ales Cengk, 2009, s. 83-85. ISBN 978-80-7380-210-3.

56 [lImari Ldnsman et al. v. Finland [1994-10-26]. Communication No.511/1992, UN Doc.
CCPR/C/52/D/511/1992.
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V stuvisiacom pripade Jouni E. Ldnsman a inf proti Finsku (Ozndmenie
¢ 671/1995)57 sa stazovatelia obratili na Vybor pre l'udské prava
s ozndmenim, kde namietali proti planom finskych $tatnych organov ude-
lit pravo na tazbu dreva a rekonstruovanie ciest v oblasti spravovanej
Muotkatunturskym vyborom pre chov sobov (angl. Muotkatunturi Her-
dsmen’s Committee). Namietli, Ze uvedené aktivity moézu poskodit' chov
sobov ako stcast’ kultiry Laponcov (Samiov), najma v ¢ase jarného rode-
nia mlad’at sobov, a mézZu predstavovat poruSenie ¢lanku 27 MPOPP.58
VLP v tejto suvislosti nekonStatoval porusenie ¢lanku 27, avsak uviedol,
Ze v pripade, ak by povolenia na tazbu dreva boli v budticnosti rozsirené
nad ramec povoleni vydanych v ¢ase zacatia sporu, doslo by k poruseniu
¢lanku 27 v suvislosti s pravom uzivat vlastnu kultiru.

V pripade Paadar a ostatni proti Finsku (Ozndmenie ¢ 2012/2001)°
sa skupina Laponcov (Samiov) stazovala proti nariadeniu finskych orga-
nov usmrtit’ podstatnu cast stdda sobov, ktoré chovali. Podl'a ich ndzoru
dané nariadenie porusovalo ¢lanok 27, ale aj ¢lanok 26, ¢lanok 1 a cla-
nok 14. VLP skiimal iba porusenie ¢lankov 27 a 26. VLP v tejto suvislosti
nekonstatoval porusenie oboch ¢lankov z dévodu, Ze nedokazal zvazit
primeranost’ redukcie stavu sobov. VL.P vSak uviedol, Ze aktivity podob-
ného druhu, aj ked nepredstavuju poruSenie ¢lanku 27, mdéZu narusat
kultaru Laponcov (Samiov).

Socialno-ekonomicky rozmer c¢lanku 27 vo vazbe na pravo uzivat
mens$inovd kultdru je mozné zaregistrovat iv dalSich pripadoch. Za
vSetky mozno spomentt pripad Apirana Mahuika a ini proti Novému Zé-
landu (Ozndmenie ¢ 547/1993).60 Ozndmenie podala skupina Maoriov,
domorodého naroda Zijuceho na Novom Zélande, vo veci poruSenia ¢lan-
ku 27 v savislosti so skuto¢nostou, Ze s nimi neboli konzultované prava
tykajuice sa rybolovu, ktoré pokladali za sucast svojej kulttry. VL.P v tom-

57 Jouni E. Ldnsman et al. v. Finland [1996-10-30]. Communication No. 671/1995, UN Doc.
CCPR/C/58/D/671/1995.

58 HOSSAIN, K. The Human Rights Committee on Traditional Cultural Rights: The Case of
Arctic Indigenous Peoples. In: T. VEINTIEAND a P. K. VIRTANEN, eds. Localand Global En-
counters: Norms, Identities and Representations in Formation [online]. 1sted. Helsinki:
University of Helsinki, The Renvall Institute for Area and Cultural Studies, 2009, s. 29-42
[cit. 2014-07-09]. Renvall Institute Publications 25. ISBN 978-952-10-5301-6. Dostupné
na: http://www.tokyofoundation.org/sylff/wp-content/uploads/2009/03 /hossain.pdf.

59 Kalevi Paadar et al. v. Finland [2011-09-22]. Communication No.2012/2001, UN Doc.
CCPR/C/110/D/2102/2001.

60 Apirana Mahuika et al. v. New Zealand [2000-10-27]. Communication No. 547/1993, UN
Doc. CCPR/C/70/D/547/1993.

STUDIES 47



2014, ro¢nik I1,, ¢islo 3, s. 19-66
http://sei.iuridica.truni.sk

o I SOCIETAS ET IURISPRUDENTIA
D |
> J/ ‘ "’v '/
IVRISPRVDENTIA ISSN 1339-5467

to pripade potvrdil, Ze domorodi Maoriovia maji pravo na konzultacie
s vladou v suvislosti s pravami tykajicimi sa rybolovu. VLP vsak pri sku-
mani pripadu zistil, Ze vlada takéto konzultacie uskutocnila, pricom za-
stupcovia Maoriov, ktori sa konzultdcii zac¢astnili, garantovali vlade, Ze su
reprezentantmi vacsiny prislusnikov naroda. VL.P preto konstatoval, Ze
v danom pripade nedoslo k poruseniu ¢lanku 27.

Vel'mi Specificky je pripad Diergaardt proti Namibii (¢. 760/1997),61
kde ozndmenie podali prislusnici komunity Rehoboth Baster, ktora je
tvorena potomkami domorodého naroda Khoi a holandskych osadnikov,
ktorych materinskym jazykom je jazyk Afrikaans odvodeny z holandské-
ho jazyka. Vlada Namibie uprela danej komunite pravo pouzivat vlastny
jazyk v oblasti spravy, justicie, vzdelavania i verejného Zivota, aj ked’ ts-
tava Namibie v ¢lanku 3 umoziiuje pouzivat iné jazyky na zaklade zako-
na. V uvedenej suvislosti zakazala Statnym uradnikom pouzivat tento ja-
zyk aj v pripade, ak ho perfektne ovladali, a nevydala ani vykonavaciu
tpravu k &élanku 3 vlastnej Ustavy. StaZovatelia sa pokusali domahat
i prava na sebaurcenie vo vztahu k tradicnému spdsobu Zzivota zaloze-
nému na chove dobytka. Preto namietali porusenie ¢lankov 1, 14, 17, 25
pism. a) ac), 26 a 27 MPOPP. VLP vo vztahu k ¢lanku 27 hl'adal len stvis-
lost' medzi hospodarskou ¢innost'ou a pravom na vlastnu kultdru a nerie-
$il otdzku prava na pouZivanie vlastného jazyka. Konstatoval, Ze chov do-
bytka potomkov komunity Rehoboth Baster nepredstavoval typ ¢innosti
chraneny v ramci prava na vlastnd kultiru, aj ked’ dana komunita zila
uvedenym sposobom 125 rokov. K poruseniu ¢lanku 27 v danom pripade
podl'a VL.P nedoslo.62

Prislusnici mensin sa v praxi VLP domdhaju iporusenia ¢ldnku 26
MPOPP. Prikladom uspeSného ozndmenia vo vztahu k ¢lanku 26 je uz
spominany pripad Sandra Lovelace proti Kanade (¢. 24/1977). VLP v tom-
to pripade uznal ako diskrimina¢né zakonné ustanovenie kanadského
pravneho poriadku, ktoré odnalo osobe Zenského pohlavia pravo sidlit
v rezervacii po tom, ako sa vydala a neskér rozviedla s neindianom, pri-
¢om osoby muzského pohlavia podla toho istého zdkona nemuseli celit
podobnym désledkom. V rovnako uZ spominanom pripade Diergaardt

61 ] G. A. Diergaardt et al. v. Namibia [2000-09-06]. Communication No. 760/1997, UN Doc.
CCPR/C/69/D/760/1997.

62 BlizSie pozri NOWAK, M. U. N. Covenant on Civil and Political Rights: CCPR Commentary.
2nd ed. Kehl am Rhein: N. P. Engel, 2005, s. 660-661. ISBN 3-88357-134-2.
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proti Namibii (¢ 760/1997)63 VLI.P konstatoval porusenie ¢lanku 26 z d6-
vodu zdkazu pouzivania afrikdnskeho jazyka (angl. Afrikaans), ktory vy-
dala namibijska vlada $tatnym dradnikom, ako aj kvoli neprijatiu prislus-
nej legislativy, ktora by riesila otazku pouZzivania inych jazykov nez jazy-
ka anglického.

V praxi VLP sa vyskytlo i ozndmenie prislusnikov domorodych ndro-
dov namietajtcich porusenie inych ¢ldnkov MPOPP, bez zmienky o cldn-
koch 2, 26 a 27, ktoré sa dotykaji ochrany prdv prislusnikov mensin pria-
mo. V pripade Hopu a Bessert proti Franctzsku (¢. 549/1993) stazovatelia
polynézskeho povodu z ostrova Tahiti namietali porusenie prava na suk-
romny a rodinny zivot (¢l. 17) a prav tykajicich sa rodiny (¢l. 23) v nad-
vaznosti na vyvlastnenie pozemku, na ktorom je umiestneny historicky
cintorin domorodych Polynézanov, ajeho nasledné poskytnutie na vy-
stavbu turistického hotela. VI.P konStatoval poruSenie ¢lanku 17 i ¢lan-
ku 23 v nadvaznosti na pravo stazovatel'ov na vlastnu kultiru, sikromny
arodinny Zzivot.6*

AKko uz bolo naznacené, prislusnici domorodych ndrodov sa v praxi ob-
¢as domdhaju i ustanovenia cldnku 1 MPOPP, ktory zakotvuje prdvo na se-
baurcenie, a to najma jeho odseku 1, ktory zakotvuje pravo vsetkych na-
rodov na sebaurcenie a bliZSie definuje, Ze na zaklade tohto prava narody
slobodne urcuju svoj politicky Statut a slobodne uskutoc¢iiuju svoj hospo-
darsky, socialny a kulturny vyvoj. MPOPP vsak toto pravo garantuje len
narodom, a nie mensinam, ked'ze prislusnikom mensin venuje ¢lanok 27,
kde toto pravo nespomina. Pravom na sebaurcenie z podnetu prislusni-
kov domorodych narodov sa VLP zaoberal v pripadoch Kitok proti Svéd-
sku (¢ 197/1985), Ndcelnik Bernard Ominayak a skupina od jazera Lubi-
con proti Kanade (Ozndmenie ¢. 167/1984), ale aj v pripadoch A. D. proti
Kanade (Ozndmenie ¢.78/1980),55 Croes proti Holandsku (Ozndmenie
¢. 164/1984),56 E. P. a d'alsi proti Kolumbii (Ozndmenie ¢. 318/1988),°” R. L.

63]. G. A. Diergaardt et al. v. Namibia [2000-09-06]. Communication No.760/1997, UN Doc.
CCPR/C/69/D/760/1997.

64 HANNIKAINEN, L. Legal Nature of Minority Rights as Part of Human Rights, Limitations,
Derogations, Reservations, and Interpretative Statements. In: M. WELLER, ed. Universal
Minority Rights: A Commentary on the Jurisprudence of International Courts and Treaty
Bodies. 1sted. Oxford; New York: Oxford University Press, 2007, s. 29. ISBN 978-0-19-
920851-7.

654, D. v. Canada [1984-07-29]. Communication No.78/1980, UN Doc. Supp. No.40
(A/39/40) at 200.

66 Gilberto Frangois Croes v. the Netherlands [1988-11-07]. Communication No. 164/1984,
UN Doc. CCPR/C/34/D/164/1984.
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a d'alsi proti Kanade (Ozndmenie ¢ 358/1989).68 VLP sa vyrieSeniu pod-
staty uvedenych ozndmeni vyhol bud konsStatovanim nedostatocnej ak-
tivnej legitimacie autora oznamenia, alebo konstatovanim, Ze institut in-
dividualnej staznosti nemozno pouzit na ochranu prava na sebaurcenie,
ked'ze ide o kolektivne pravo.

Ochrana prdav domorodych ndrodov v praxi Vyboru na odstrdnenie
rasovej diskrimindcie

Vybor pre odstranenie rasovej diskriminacie (d'alej VORD) sa pravami
domorodych narodov intenzivne zaobera v ramci procedury individual-
nych ozndmeni i spravodajskej procedury. V stvislosti s pravami domo-
rodych narodov dokonca vydal VSeobecné odportic¢anie ¢. 23 (1997),5° kde
sa vyjadril, Ze situdcia domorodych narodov bola vzdy predmetom jeho
pozornosti a zadujmu v ramci spravodajskej procedury v suvislosti s ¢lan-
kom 9 Medzindrodného dohovoru o odstrdneni vsetkych foriem rasovej
diskrimindcie (1965) (d’'alej DOVFRD). V tejto suvislosti VORD konstato-
val, Ze diskriminacia domorodych narodov spada do ramca tohto doho-
voru a uviedol i niekol'’ko problémovych oblasti, ktoré by Staty vo vztahu
k ochrane prav domorodych narodov mali osobitnym sp6sobom riesit.

Ako priklad aplikacie spravodajskej procediry DOVFRD vo vztahu
k pravam prislusnikov domorodych narodov v ostatnom obdobi je mozné
spomenut Rozhodnutie VORD v ramci nim vyvinutej proceduiry skorého
varovania a urgentného konania (angl. early warning and urgent proce-
dure) ako sucasti spravodajskej procediry podl'a ¢lanku 9 ods. 1 DOVFRD
a ¢lanku 69 vlastnych procesnych pravidiel. 1$lo o rozhodnutie, v ktorom
VORD kritizoval Spojené Staty americké, Ze nepodali periodickt spravu
k poZzadovanému datumu, a upozornil Spojené staty americké na potrebu
rie$enia situacie indidnskeho domorodého naroda (kmetia) So$onov.”

67E. P. et al. v. Colombia [1990-07-25]. Communication No. 318/1988, UN Doc. CCPR/C/39/
D/318/1988.

68 R. L. et al. v. Canada [1991-11-05]. Communication No. 358/1989, UN Doc. CCPR/C/43/
D/358/1989 at 16.

69 Committee on the Elimination of Racial Discrimination: General Recommendation 23:
Rights of Indigenous Peoples (Fifty-first session, 1997), UN Doc. A/52/18, Annex V at 122
(1997), reprinted in Compilation of General Comments and General Recommendations
Adopted by Human Rights Treaty Bodies, UN Doc. HRI\GEN\1\Rev.6 at 212 (2003).

70 Early Warning and Urgent Action Procedure: Decision 1 (68) [2006-03-07]. UN Doc. CERD/
C/USA/DEC/1.
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Z ramca aplikacie procedury individualnych oznameni je pre oblast
ochrany prav domorodych narodov vyznamny pripad Hagan proti Aus-
trdlii (Ozndmenie ¢. 26/2002).7* Navrhovatel Stephen Hagan adresoval
svoju staznost Vyboru na odstranenie rasovej diskriminacie a doZzadoval
sa, aby sa odstranil nazov tribuny ,E. S. Nigger Brown"“ na Sportovom Sta-
diéne v meste Toowoomba v australskom State Queensland, ktory pova-
zoval za hanlivy vo vztahu k domorodym Austral¢anom. Spominand tri-
biina bola pomenovand podl'a prezyvky sldvneho rugbyového hraca, kto-
ry zomrel v roku 1972. Uvedeny hra¢ anglosaského pévodu dand prezyv-
ku dostal bud’ kvoli tomu, Ze mal svetld plet a blond vlasy, alebo preto, Ze
pouzival krém na topanky s nazvom ,Nigger Brown". Stazovatel sa neus-
pesne pokusal vec vyriesit pred australskymi vnutrostatnymi sidmi. Na-
sledne podal oznamenie Vyboru na odstranenie rasovej diskrimindcie,
kde namietal poruSenie ¢lanku 2 ods. 1 pism.c), 4, 5 ods. d pism. i) a ix),
ods. e pism. vi) af, ¢lanku 6 a ¢lanku 7 Medzindrodného dohovoru o od-
straneni vSetkych foriem rasovej diskriminacie (1965). Po postideni me-
rita veci Vybor na odstranenie rasovej diskriminacie konstatoval, Ze dany
nazov tribuny nie je vhodny aje vel'mi citlivy v kontexte problematiky
rasovej diskriminacie. Sicasne sa Vybor domnieva, Ze uctit spomienku
na vyznamného Sportovca sa da aj sposobom, ktory nebude vo verejnosti
povazovany za hanlivy alebo rasovo urdZzlivy. Vybor odporudil, aby
zmluvny $tat prijal opatrenia potrebné na to, aby zabezpecil odstranenie
problematického terminu z tribtiny.”2

Rozsudky Medzi-amerického stuidu pre l'udské prdava

Zaujimava a Specificka judikattra v oblasti ochrany prav domorodych na-
rodov sa vyvinula z konani pred Medzi-americkou komisiou pre I'udské
prava (dalej aj Komisia) a Medzi-americkym stidom pre l'udské prava
(d'alej aj Sud). Pred Komisiou sa objavilo viacero staznosti domorodych
Indianov, ale len malo z nich sa dostalo pred Sud.”? Z hl'adiska pripadov
rieSenych Stidom bol prelomovym pripad skratene nazyvany Awas Tingni

71 Stephen Hagan v. Australia [2003-03-20]. Communication No. 26/2002, UN Doc. CERD/C/
62/D/26/2002.

72 Bliz$ie pozri MELLO, M. Hagan v. Australia: A Sign of the Emerging Notion of Hate Speech
in Customary International Law. Loyola of Los Angeles International and Comparative Law
Review [online]. 2006, vol. 28, no. 2, s. 365-378 [cit. 2014-07-09]. ISSN 1533-5860. Do-
stupné na: http://digitalcommons.lmu.edu/cgi/viewcontent.cgi?article=1604&context=
ilr.

73 ANAYA, S. |. Indigenous Peoples in International Law. 2" ed. New York: Oxford University
Press, 2004, s. 266. ISBN 978-0-19-517350-5.
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proti Nikarague (2001).7* Staznost v tomto pripade inicioval ¢len domo-
rodej indidnskej komunity ndroda Mayagna (Sumo), Zijiceho v oblasti
Awas Tingni v Nikarague, v konani pred Komisiou, a to 2. oktébra 1995.
Komisia tuto staznost zaregistrovala pod ¢islom 11577. Vzhl'adom na to,
Ze Komisia nedokazala sporové strany priviest ku zmierlivému rieseniu,
4.juna 1998 postupila vec Suduy, s tym, aby posudil, ¢i Nikaragua porusila
Clanky 1 (zavazok reSpektovat prava bez diskriminéacie), 2 (zavazok pri-
jat vnutrostatne opatrenia na vykon prav zakotvenych v Dohovore), 21
(pravo na majetok) a 25 (pravo na sidnu ochranu) Amerického dohovo-
ru l'udskych prav v suvislosti so skuto¢nostou, Ze Nikaragua nevytycila
uzemie komunity Awas Tingni, neprijala efektivne opatrenia na zabezpe-
Cenie majetkovych prav komunity vo vztahu k izemiu ich predkov a pri-
rodnym zdrojom na tomto uzemi, atiez z dévodu, Ze vlada Nikaraguy
udelila koncesiu na tazbu dreva na danom dzemi firme SOLCARSA.

V tomto pripade Sud konStatoval porusenie viacerych ¢lankov Ame-
rického dohovoru l'udskych prdv z roku 1969, ato ¢lanku 25 v spojitosti
s clankom 1 ods. 1 a 2, ¢lanku 21 v spojitosti s ¢lankom 1 ods. 1 a 2 v nad-
vaznosti na uvedené akty Nikaraguy. V nadvaznosti na ¢lanok 2 Sud ulozil
Nikarague zavazok prijat vramci vnudtroStatnej legislativy pravne,
spravne a akékol'vek iné opatrenia smerujice k vytvoreniu efektivneho
mechanizmu pre delimitdciu, demarkaciu a oznacenie majetku domoro-
dych komunit, vsulade sich obycajovym pravom, hodnotami, zvykmi.
Sud taktiez rozhodol, Ze Nikaragua musi vykonat delimitaciu, demarka-
ciu a oznacenie majetku clenov komunity Maygna (Sumo) Awas Tingni,
ado Casu, kym uvedené akty vykona, sa musi Nikaragua zdrzat akych-
kol'vek aktov, ktoré by sa mohli dotknut existencie, hodnoty, pouZzivania
¢i uzivania majetku umiestneného v zemepisnej oblasti, kde Ziju ¢lenovia
uvedenej komunity. Sid teda priznal indianskej komunite pravo na tze-
mia a prirodné zdroje, ktoré obyva. Std tu aplikoval rozsirujuci vyklad
uvedenych c¢lankov, vduchu vyvijajucich sa noriem v oblasti ochrany
prav domorodych narodov. Sud tiez konstatoval, Ze jeho rozsudok je jed-
nou z foriem repardcie, avsak rozhodol aj o povinnosti $tatu vynalozit
50 000 americkych dolarov v priebehu roka na prace a sluzby v kolektiv-
nom zaujme komunity Awas Tingni, a to po dohode s fiou, a zaplatit' ko-
munite 30 000 americkych dolarov v suvislosti s vydavkami ¢lenov ko-
munity na vnutrostatne a medzinarodné sudne trovy. Sud taktiez zavia-
zal Nikaraguu podavat kazdych Sest mesiacov spravu o implementacii

74 Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua [2001-08-31]. Inter-
American Court of Human Rights, Series C, No. 79, 96 s.
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rozsudku Sudu, pri¢om uviedol, Ze jeho dohl'ad nad vykonom rozsudku
skondi az v pripade, ked bude rozsudok splneny.

Ostatnym, vel'mi zaujimavym pripadom z praxe Komisie a Sudu je
pripad Sarayaku proti Ekvddoru (2012).75 Staznost v tomto pripade po-
dali 19. decembra 2003 zdruZenie domorodej komunity indianskeho na-
roda Kichwa z oblasti Sarayaku v Ekvadore a dve mimovladne organiza-
cie (Centrum pre hospodarske a socidlne prava a Centrum pre spravodli-
vost a medzinarodné pravo) Komisii, ktora ich staZnost zaregistrovala
pod cislom 12465. Staznost suvisela so skuto¢nostou, Ze Ekvador vydal
povolenie sukromnej naftarskej spolocnosti vykonat prieskumné a ta-
Zobné aktivity vo vztahu k nalezisku ropy na izemi domorodého naroda
Kichwa zo Sarayaku, a to bez predchadzajtcej konzultacie s tymto naro-
dom a bez ziskania jeho sthlasu. Uvedena naftarska spolo¢nost zacala
vyskumné prace a umiestnila na viacerych miestach izemia domorodého
naroda nebezpecné vybusniny (1 400 kg), ¢im vytvorila rizikovu situaciu
pre obyvatel'stvo, vzhladom na obmedzenie moZnosti ziskavania obZivy
a obmedzenie slobody pohybu a slobody vyjadrenia kultiry. StaZovatelia
tiez namietali poruSenie prava na sudnu ochranu a spravodlivy sidny
proces.

Po preskiimani merita veci Komisia 16. aprila 2010 postupila vec Su-
du, s tym, aby posudil, ¢i Ekvador porusil viacero ¢lankov Amerického
dohovoru l'udskych prav. ISlo o ¢lanok 21 (pravo na majetok) spolu
s ¢lankami 13 (pravo na slobodu myslenia a prejavu), 23 (pravo na ucast
v sprave) a 1 ods. 1 (zavazok reSpektovat prava bez diskriminacie), d’alej
¢lanky 4 (pravo na zivot), 8 (pravo na spravodlivy proces), 25 (pravo na
sudnu ochranu) v spojitosti s ¢lankom 1 ods. 1 a ¢lanok 22 (pravo na slo-
bodu pohybu a pobytu) v spojitosti s cldnkom 1 ods. 1. PoruSenie uvede-
nych ¢lankov malo byt na ujmu celej komunity naroda Kichwa zo Saraya-
ku ajeho clenov. Komisia tiez Ziadala Sud o postdenie porusenia ¢lan-
ku 5 (pravo na humanne zaobchadzanie) v spojitosti s clankom 1 ods. 1
vo vztahu k dvadsiatim ¢lenom naroda Kichwa zo Sarayaku, posudenie
poruSenia zavazku podla ¢lanku 2 (zavazok prijat’ vnutroStatne opatre-
nia na vykon prav zakotvenych v Dohovore) a o to, aby prikazal $tatu pri-
jat’ Specifické opatrenia pre nahradu skody.

Sud v ramci rieSenia pripadu po prvykrat vo svojej praxi navstivil I'ud
Kichwa zo Sarayaku a pripad skimal aj na mieste. V rozsudku Std kon-

75 Case of the Kichwa Indigenous People of Sarayaku v. Ecuador [2012-06-27]. Inter-
American Court of Human Rights, Series C, No. 245,93 s.
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Statoval poruSenie viacerych c¢lankov Amerického dohovoru l'udskych
prav vo vztahu k indidnskemu domorodému narodu Kichwa. Primarne
iSlo o porusenie ¢lanku 21 (pravo na majetok) v nadvaznosti na poruse-
nie prava domorodého naroda na konzultacie o ¢innosti tazobnej spoloc-
nosti, prava na domorodé komunalne vlastnictvo a prav na kultirnu
identitu v spojitosti s clankom 1 ods. 1 a 2 (zavazok reSpektovat prava
bez diskriminacie). Sud tieZ konstatoval porusenie ¢lanku 4 ods. 1 (pravo
na zivot) a ¢lanku 5 ods. 1 (pravo na fyzickd, moralnu a mentalnu integri-
tu) vnadvaznosti na ohrozenie fyzickej a psychickej integrity naroda
v dosledku umiestnenia 1 400 kg vybuSnin na domorodom uzemi taZob-
nou spoloc¢nostou.’¢ Sid taktiez konstatoval porusenie ¢lanku 8 (pravo
na spravodlivy proces) a 25 (pravo na sidnu ochranu) v spojitosti s ¢lan-
kom 1 ods. 1 vo vztahu k domorodému narodu Kichwa zo Sarayaku.

V nadvaznosti na uvedené porusSenia Sud konStatoval, Ze samotny
rozsudok je jednou z foriem reparacie, ale uloZil Ekvadoru aj cely rad po-
vinnosti. [Slo najma o povinnost neutralizovat, deaktivovat a odstranit
vybusniny na Gzemi naroda Kichwa zo Sarayaku na zaklade konzultacii
s tymto narodom, povinnost konzultovat s uvedenym narodom vsSetky
aktivity tykajdice sa vyuzivania prirodnych zdrojov na jeho Gzemi a vy-
tvorit pre uvedené predbezné konzulticie legislativne, spravne ainé
predpoklady, povinnost zabezpecit vykon porusenych prav domorodého
naroda za pouZitia rozpoctovych zdrojov a vzdelavacich programov pre
armadu, policiu, sidnych tUradnikov a iradnikov s pravomocou vo vzta-
hu k domorodym narodom, povinnost verejne deklarovat uznanie me-
dzinarodnopravnej zodpovednosti v suvislosti s danym pripadom, po-
vinnost zaplatit' finan¢né ¢iastky vo vySke 90 000 americkych dolarov za
finan¢né Skody, 1250 000 americkych dolarov za nemajetkovi ujmu,
58 000 americkych dolarov za naklady na vedenie sporu. Sud tieZ zavia-
zal Ekvador podat do roka od zverejnenia rozsudku Stdu spravu o im-
plementacii rozsudku, pricom uviedol, Ze jeho dohl'ad nad vykonom roz-
sudku skon¢i az v pripade, ked’ bude rozsudok splneny.””

76 Ecuador: Inter-American Court Ruling Marks Key Victory for Indigenous Peoples. In: Am-
nesty International [online]. 2012-07-27 [cit. 2014-07-09]. Dostupné na: http://www.
amnesty.org/en/news/ecuador-inter-american-court-ruling-marks-key-victory-
indigenous-peoples-2012-07-26.

77 Bliz8ie pozri ANAYA, S. J. a C. GROSSMAN. The Case of Awas Tingni v. Nicaragua: A New
Step in the International Law of Indigenous Peoples. Arizona Journal of International and
Comparative Law [online]. 2002, vol. 191, no. 1, s.1-15 [cit. 2014-07-09]. ISSN 0743-
6963. Dostupné na: http://www.arizonajournal.org/ajicl/archive/AJICL2002/vol191/
introduction-final.pdf.
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Pre identifikdciu pojmu domorody narod, jeho definiciu a odliSenie od
pojmov ,mensina“ a ,narod“ je mozné vel'mi uzitotne pouzit definicie
pojmov ,kmenova a polokmenova populacia“ a,domoroda populacia“
a katalégy prav, ktoré su obsiahnuté v Dohovore o ochrane a integracii
domorodych a ostatnych kmetiovych a polokmeniovych populécii v neza-
vislych Statoch Medzinarodnej organizacie prace (d'alej MOP) ¢. 107 z ro-
ku 1957, pojmy ,domorody narod“ a ,kmenovy narod“ a katalégy prav
zakotvené v Dohovore o domorodych a kmenovych narodoch v nezavis-
lych krajinach MOP ¢. 169 z roku 1989, pojem ,domorodé komunity, I'ud
alebo narody“ pouzity vramci Stadie problému diskriminacie domoro-
dych narodov Pracovnej skupiny pre domorodé narody Subkomisie pre
zabranenie diskriminacie a ochranu mens$in Komisie OSN pre l'udské
prava z roku 1983 a katalég prav zakotveny v Deklaracii o pravach do-
morodych narodov (2007) Valného zhromaZdenia OSN.

Vychadzajiic zuvedenych definicii, dokumentov, katalégov prav,
a tiez nazorov vedy na problematiku pojmov narod a mensina, je mozné
charakterizovat domorody narod ako narod s osobitnou identitou, vedu-
ci tradi¢ny sposob zZivota spaty s prirodou, pddou, na ktorej Zije, vlastny-
mi institiciami, oby¢ajami a prdvnymi normami, ktory je totoZny s popu-
laciou ovladnutou kolonidlnou mocnostou v historickom obdobi, ktory si
z dovodu zachovania Uzemnej celistvosti Statu, na uzemi ktorého Zije,
nemdze Uplne realizovat’ svoje pravo na sebaurcenie a ktory vzhl'adom
na svoje nedominantné, pocetne podriadené postavenie vramci Statu,
kde existuje, poZiva osobitni medzindrodnopravnu ochranu podobnu
ochrane prav prislusnikov mensin (so SirSim katalégom prav, vratane ko-
lektivnych prav), s moznostou vyuzivat i medzinarodnopravnu ochranu
prinaleziacu prislusnikom mensin. Uvedeny sihrn charakteristik pred-
stavuje podl'a nasho nazoru sicasny stav v oblasti medzinarodnopravne-
ho definovania postavenia domorodého naroda vo vztahu k mensindm
anarodom.

Medzindrodnopravne Upravy v oblasti ochrany prav domorodych na-
rodov sa vyvijali uz po roku 1918 v ramci Spolo¢nosti narodov a Medzi-
narodnej organizacie prace. Po zaniku Spolo¢nosti narodov v roku 1945
prevzala cast normotvornych aktivit v tejto oblasti Organizacia Spoje-
nych narodov. V normotvornych aktivitich v danej oblasti pokracovala
i Medzinarodna organizacia prace, ktorej sa ako prvej podarilo prijat za-
vazné dohovory tykajice sa prav domorodych narodov. V mensom roz-
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sahu sa uvedenej oblasti venuju i regiondlne medzinarodné organizacie,
a to najma Organizacia americkych Statov.

V nadvaznosti na aktivity uvedenych organizacii sti¢asni medzina-
rodnopravnu upravu ochrany prav domorodych narodov tvoria najma
Dohovor o ochrane aintegracii domorodych a ostatnych kmenovych
a polokmeniovych populacif v nezavislych Statoch Medzinarodnej organi-
zacie prace (MOP) ¢.107 z roku 1957, Dohovor o domorodych a kmetio-
vych narodoch v nezavislych krajinach MOP ¢. 169 z roku 1989, Deklara-
cia o pravach domorodych narodov (2007) Valného zhromazdenia OSN,
Dohovor o pravach dietata (1989), Medzinarodny pakt o obcianskych
a politickych pravach (1966), Medzinarodny dohovor o odstraneni vset-
kych foriem rasovej diskriminacie (1965), Dohovor o zabraneni a tresta-
ni zlo¢inu genocidia (1948) a Americky dohovor l'udskych prav (1969).
Uvedené dokumenty a dohovory zakotvuju relativne Siroké katalégy prav
domorodych narodov, resp. poskytuji ochranu tychto prav v ramci prav
urcenych prislusnikom mensin. Dokumenty a dohovory Valného zhro-
mazdenia OSN tykajlice sa ochrany prav domorodych narodov priamo
(Dohovor o ochrane aintegracii domorodych a ostatnych kmenovych
a polokmeriovych populacif v nezavislych Statoch Medzinarodnej organi-
zacie prace (MOP) ¢.107 z roku 1957, Dohovor o domorodych a kmetio-
vych narodoch v nezavislych krajinach MOP ¢. 169 z roku 1989, Deklara-
cia o pravach domorodych narodov z roku 2007) spravidla nemaju efek-
tivny kontrolny mechanizmus ich vynttenia formou individualnej staz-
nosti. Na druhej strane, 'udsko-pravne dohovory, ktoré umoznuja chra-
nit prava domorodych narodov nepriamo, takyto kontrolny mechaniz-
mus maju. Dohovor o pravach dietata (1989) v zneni Opcného protokolu
(2014), Medzinarodny pakt o obc¢ianskych a politickych pravach (1966)
v zneni Op¢ného protokolu (1966) a Medzinarodny dohovor o odstraneni
vSetkych foriem rasovej diskriminacie (1965) poskytujui pre pripad po-
rusenia prav zakotvenych v ich ramci aj moznost podat oznamenie kva-
zi-sudnym organom (Vybor pre prava dietata, Vybor pre I'udské prava,
Vybor na odstranenie rasovej diskriminacie). Americky dohovor l'ud-
skych prav (1969) poskytuje pre pripad poruSenia prav zakotvenych
v jeho ramci moZnost podat ozndmenie kvazi-sidnemu organu - Medzi-
americkej komisii pre I'udské prava, ktora nasledne mdzZe vec postuipit
medzinarodnému sudnemu organu - Medzi-americkému stdu pre l'ud-
ské prava. Problematika ochrany prav domorodych narodov moéze byt
rieSend i v ramci medzindrodného arbitrazneho konania alebo medzina-
rodného sidneho konania.
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Judikatira medzindrodnych arbitraZznych, sidnych a kvazi-sidnych
organov v oblasti ochrany prav domorodych (pévodnych) narodov v his-
torickej perspektive pozostava zjedného arbitrazneho nalezu, jedného
posudku Medzinarodného stdneho dvora, viacerych nazorov Vyboru
OSN pre l'udské prava, nazorov Vyboru na odstranenie rasovej diskrimi-
nécie, ako aj rozsudkov Medzi-amerického stidu pre l'udské prava.

Uvedend judikatira preukazuje zretelny posun od prehliadania
opravnenych narokov domorodych narodov k postupnému uznavaniu
kodifikovanych prav domorodych narodov v ramci Sirsieho vykladu exis-
tujucich, uz zakotvenych I'udskych prav venovanych prislusnikom men-
$in ¢i 'udskych prav vSeobecne. Uvedeny proces ilustruje niekol'ko vyz-
namnych judikidtov medzindrodnych arbitrdZznych, stdnych a kvazi-
sudnych organov. Ako prvy v histérii sa ochrany prav domorodych naro-
dov tykal arbitrazny judikat v spore medzi Vel'kou Britdniou a USA vo ve-
ci Kajugski indidni (1926). V tomto pripade Vel'kad Britdnia prevzala na
zaklade svojho prava diplomatickej ochrany narok kmena Kajugov (jeden
zo Siestich kmenov Irokézskej konfederacie), ktorého podstatna cCast sa
presunula z USA do Kanady (vtedajSieho britského dominia), na zaplate-
nie finanéného odskodnenia za kmenové tzemie zo strany Spojenych Sta-
tov v zmysle Zmluvy medzi $tatom New York a ndrodom Kajugov z roku
1795. Tribundl konstatoval, Ze Kajugovia ako narod, a ani ako jednotlivci
nemaju osobitni pravnu subjektivitu v medzinarodnom prave. Napriek
tomu zaviazal Spojené staty, aby svoj zmluvny zavazok splnili ako zava-
zok sikromnopravny.

Druhym vyznamnym judikatom pre ochranu prav domorodych na-
rodov je posudok Medzinarodného sidneho dvora (MSD) v pripade Za-
padna Sahara (1975), kde v stuvislosti s izemim Zapadnej Sahary MSD
konstatoval, Ze izemim bez pana nie je izemie obyvané kmenmi alebo
narodmi, ktoré maju spolocensku a politicki organizaciu. V danom pri-
pade iSlo o domorody narod Saharanov (Saharaujcov). Ak je izemie oby-
vané organizovanymi kmeifimi alebo narodmi, potom je tizemie moZné
ziskat dohodou s miestnymi vlddcami alebo zastupcami kmetiov ¢i naro-
dov. Pripustil tiez, Ze obyvatel'stvo Zapadnej Sahary ma pravo na sebaur-
Cenie podla Deklaracie o poskytnuti nezavislosti kolonidlnym krajinam
anarodom prijatej ako Rezolucia VZ OSN ¢. 1514 (XV) v roku 1960. Uve-
deny posudok zretelne indikuje posun vyvoja medzinarodnopravnych
uprav, ktoré postupne reflektovali na prava narodov (vratane domoro-
dych narodov) k pbéde, a naznacuje i moznost poskytnut urcitd formu
prava na sebaurcenie aj vo vztahu k domorodym narodom.
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Vyznamnu skupinu judikdtov predstavuji ndzory Vyboru pre 'udské
prava (VLP) v rdmci procedury individudlnych ozndmenfi podl'a Opéného
protokolu kMPOPP. Vpripade Sandra Lovelace proti Kanade
(¢. 24/1977) VLP konstatoval, zZe strata kultirnych stykov pani Lovelace
s komunitou indianskeho naroda Malisetov, v dosledku legislativneho
odnatia statusu indianky po vydaji za neindiana, bola porusenim ¢lan-
ku 27 MPOPP. V pripade Kitok proti Svédsku (& 197/1985) VLP konsta-
toval, Ze nedoslo k poruseniu ¢lanku 27, avsak vyslovil vaZzne pochybnos-
ti o niektorych ustanoveniach $védskej legislativy ohl'adom obmedzenia
moznosti stazovatel'a chovat a obhospodarovat’ soby, lovit a zaoberat sa
rybolovom. Zasadnym judikatom z hl'adiska jeho SirSieho vyznamu je na-
zor VLP v pripade Nacelnik Bernard Ominayak a skupina od jazera Lubi-
con proti Kanade (¢.167/1984), kde sa cast domorodého indianskeho
naroda Kriov, zastipena svojim nacelnikom, domohla porusenia prava na
svoju kultiru, v nadviznosti na zniCenie izemia kmena v ddésledku ta-
Zobnych aktivit povolenych Statom. V nazore vo veci VLP uviedo], Ze ,,...
prava chranené clankom 27 zahfnaju prava osob spolu s ostatnymi pri-
slusnikmi sa zucastnovat ekonomickych a spolocenskych aktivit, ktoré su
sucastou kultiry komunity, ku ktorej patria...“ a konstatoval, Ze ,histo-
rické nespravodlivosti, na ktoré odkazuje zmluvny Stat, a d'alsi neskorsi
vyvoj ohrozuju sposob Zivota a kultiru skupiny od jazera Lubicon a vy-
tvaraju poruSenie ¢lanku 27 dovtedy, pokial budd dalej pokracovat.”
V tomto pripade bol teda uznany osobitny vztah domorodcov k pode, na
ktorej ziju, ale aj socidlno-ekonomicky rozmer prav domorodych narodov
ako sucasti prava na uzivanie mensinovej kultiry. Na uvedeny pripad po-
tom nadviazala judikatdra Vyboru v d’alSich pripadoch tykajicich sa
ochrany prav domorodych narodov v kontexte ¢lanku 27, ato Apirana
Mahuika a inf proti Novému Zélandu (¢. 547/1993), llmari Liansman a ini
proti Finsku (¢. 511/1992), Jouni E. Lansman proti Finsku (¢.671/1995),
Paadar a ostatni proti Finsku (¢.2012/2001), Diergaardt proti Namibii
(¢. 760/1996), v ktorych sice stazovatelia neboli tispesni, avsak v ktorych
VLP poukazal na ohrozenie ich prav. V kontexte ¢lanku 26 MPOPP sa
v konani pred VLP tuspesne domohli ndpravy domorodi staZovatelia
v pripadoch Sandra Lovelace proti Kanade (¢.24/1977), Waldman proti
Kanade (€. 694/1996) ¢i Diergaardt proti Namibii (¢. 760/1996). V praxi
VLP sa vyskytlo i oznamenie prisluSnikov domorodych narodov namieta-
jucich porusenie inych ¢lankov MPOPP, bez zmienky o ¢lankoch 2, 26
a 27, ktoré sa dotykaju ochrany prav prislusnikov mensin priamo. Islo
o pripad Hopu a Bessert proti Franctuzsku (¢. 549/1993), kde stazovate-
lia polynézskeho pévodu z ostrova Tahiti namietali poruSenie prava na
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sukromny arodinny Zivot (¢l.17) aprav tykajicich sa rodiny (¢l. 23)
v nadvaznosti na vyvlastnenie pozemku, na ktorom je umiestneny histo-
ricky cintorin domorodych Polynézanov, a jeho nasledné poskytnutie na
vystavbu turistického hotela. Prislusnici domorodych narodov sa v praxi
VLP obcas domahali i ustanovenia ¢lanku 1 MPOPP, ktory zakotvuje pra-
vo na sebaurcenie, a to najma jeho odseku 1, ktory zakotvuje pravo vset-
kych narodov na sebaurcenie. MPOPP vsak toto pravo garantuje len na-
rodom, a nie mensindm, kedze prisluSnikom mensin venuje ¢lanok 27,
kde dané pravo nespomina. Prdvom na sebaurcenie vo vztahu k domo-
rodym narodom sa Vybor zaoberal v pripadoch A. D. proti Kanade
(¢.78/1980), Kitok proti Svédsku (&.197/1985), Nacelnik Bernard Omi-
nayak askupina od jazera Lubicon proti Kanade (¢. 167/1984), E. P.
adalsi proti Kolumbii (¢.318/1988), R. L. adalsi proti Kanade
(¢.358/1989). VLP sa vyrieSeniu podstaty uvedenych ozndmeni vyhol
bud’ konStatovanim nedostatoc¢nej aktivnej legitimdacie autora oznadmenia,
alebo konstatovanim, Ze institit individudlnej staznosti nemoZno pouZit
na ochranu prava na sebaurcenie, ked'ze ide o kolektivne pravo.

Vyznamnym pripadom z radmca procedury individualnych oznameni
z praxe Vyboru na odstranenie rasovej diskrimindcie je pripad Hagan
proti Australii (¢. 26/2002). V danom pripade staZovatel namietal poru-
Senie ustanoveni Dohovoru v suvislosti s ndzvom tribiny Sportového
stadiénu, kde rezonovalo hanlivé slovo ,neger®, ktoré bolo historicky za-
uzivané na oznacenie domorodych Austral¢anov. Vybor na odstranenie
rasovej diskriminacie konstatoval, Ze dany nazov tribiny nie je vhodny
aje vel'mi citlivy v kontexte problematiky rasovej diskriminacie. Sicasne
sa Vybor domnieval, Ze uctit spomienku na vyznamného Sportovca sa da
aj spésobom, ktory nebude vo verejnosti povazovany za hanlivy alebo
rasovo urazlivy. Vybor odporucdil, aby zmluvny $tat prijal opatrenia po-
trebné na to, aby zabezpecil odstranenie problematického terminu z tri-
buny. Prelomovy vyznam majd aj dva pripady rieSené Medzi-americkym
sudom pre I'udské prava. V pripade Awas Tingni proti Nikarague (2001)
sa domorodi stazovatelia domohli prava na majetok a prava na Uzemia
a prirodné zdroje, ktoré obyvaji. Toto izemie bolo ohrozené udelenim
koncesie vladou na tazbu dreva. Std tu aplikoval rozsirujici vyklad ¢lan-
kov Amerického dohovoru l'udskych prav (1969), v duchu vyvijajdcich sa
noriem v oblasti ochrany prav domorodych narodov, tak, ako su zakot-
vené vdohovoroch MOP a Deklaracii o pravach domorodych narodov
(2007) Valného zhromazdenia OSN. V pripade Sarayaku proti Ekvadoru
(2012) bolo domorodému narodu priznané porusenie prava na konzulta-
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cie o ¢innosti taZobnej spolo¢nosti, prav k pdde, prava na kultirnu iden-
titu, prava na slobodu pohybu a pobytu a prava na fyzicka a psychicku
integritu v désledku umiestnenia 1 400 kg vybusnin a vyskumnych, resp.
tazobnych prac na domorodom tzemi ropnou tazobnou spolo¢nostou na
zaklade licencie statu. I vtomto pripade Sud aplikoval rozsirujici vyklad
¢lankov Amerického dohovoru l'udskych prav (1969), v duchu vyvijaju-
cich sa noriem v oblasti ochrany prav domorodych narodov, tak, ako su
zakotvené v dohovoroch MOP a Deklaréacii o pravach domorodych naro-
dov (2007).
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Legal Framework of Mediation
and the Mediator Status under Bulgarian Law

Antonina Dimitrova

Abstract: The study outlines the legal framework of mediation and the le-
gal status of mediators under the Bulgarian law. It also comments on some
of the European acts concerning mediation and implementation of the Di-
rective 2008/52/EC requirements in the Bulgarian legislation system. The
paper clarifies certain possibilities for applying mediation in cases of civil
and administrative disputes.

Key Words: Mediation; Legal Framework of Mediation in Bulgaria; Alter-

native Dispute Resolution; Directive on Certain Aspects of Mediation in Civil
and Commercial Matters; Bulgaria.

Introduction

As part of the policy of the European Union to create an area of freedom,
security, and justice, citizens of the EU member countries have now ac-
cess to judicial as well as extra-judicial means of dispute resolution. The
importance of these alternative methods is increasing in modern society
and they include the Ombudsman, reconciliation, negotiation, arbitration,
and mediation. Originally, these methods were considered new, dating
back to the last decades of the 20t Century.! Actually, they have existed
for a very long period of time and have played an important role in many
cultures throughout the world. Their origins can be traced back to the
traditional societies.?

Mediation can offer parties a faster and more cost-effective resolu-
tion of disputes. In some countries it is a well-known procedure and
a considerable number of disputes are resolved precisely through it. Alt-
hough it is regulated by law in Bulgaria, mediation is still not very popu-

1 See for example MANEV, M. Mediation and the Civil Litigation. 15t ed. Sofia: Flyorir, 2004,
p- 9. ISBN 954-8226-78-2 [MAHEB, M. Meduayussma u epasxcoaHckussm npoyec. 1.u3p,.
Codus: ®avopup, 2004, cTp. 9. ISBN 954-8226-78-2].

2 See also BARRETT, J. T. and J. BARRETT. A History of Alternative Dispute Resolution: The
Story of a Political, Cultural, and Social Movement. 15t ed. San Francisco: Jossey-Bass, 2004,
p. 2. ISBN 0-7879-6796-3.
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lar and the disputes resolved through it are rather few compared to the
numerous legal proceedings. However, its popularity is gradually in-
creasing due to various reasons, including the Ministry of Justice which
supports a public register (electronic and paper) of mediators and organ-
izations which are authorized to provide mediator trainings.

With reference to this, the aim of the presented paper is to provide
characteristics of the legal framework of mediation in Bulgaria and some
of the possibilities of applying it, such as procedures and mediator status.

Legal framework of mediation in Bulgaria

General characteristics of mediation according to the Bulgarian
legislation

The Committee of Ministers of the Council of Europe adopted four rec-
ommendations on mediation and other alternative means of dispute res-
olution, with the purpose of dissemination and efficient application of the
principles set out in these recommendations.? The member countries are
recommended to introduce in their legislation systems alternatives to
judicial proceedings that will provide the European citizen with a better
access to justice, which is in line with the requirement of Article 6 of the
European Convention for the Protection of Human Rights and Funda-
mental Freedoms.

In Bulgaria mediation was legally regulated for the first time with the
Mediation Act of 2004 (MA), and until this the adoption was an almost
unknown procedure. According to this act, mediation is a voluntary and
confidential procedure for out-of-court resolution of disputes, where
a third party mediator assists the disputants in reaching a settlement.
The MA settles the relationships connected with mediation and the pro-
cedure itself as well as the form and content of reached agreements.

3 They are: Recommendation No. R (98) 1 of the Committee of Ministers to Member States on
Family Mediation [1998-01-21]. Recommendation of the Council of the European Union,
No. R (98) 1; Recommendation Rec (2002) 10 of the Committee of Ministers to Member
States on Mediation in Civil Matters [2002-09-18]. Recommendation of the Council of the
European Union, Rec (2002) 10; Recommendation No. R (99) 19 of the Committee of Minis-
ters to Member States Concerning Mediation in Penal Matters [1999-09-15]. Recommenda-
tion of the Council of the European Union, No.R(99)19; and Recommendation
Rec (2001) 9 of the Committee of Ministers to Member States on Alternatives to Litigation
between Administrative Authorities and Private Parties [2001-09-05]. Recommendation of
the Council of the European Union, Rec (2001) 9.
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The normative regulation of mediation is done under item 16 of the
Strategy for Reform of the Bulgarian Judicial System as an alternative to
court proceedings and in accordance with the harmonization of the Bul-
garian legislation with that of the EU countries. With reference to this,
Directive 2008/52/EC of the European Parliament and of the Council was
adopted. The directive concerns certain aspects of mediation in civil and
commercial matters whose requirements were introduced in the Bulgar-
ian law by amending the MA of April 1st, 2011. The subject of mediation
can be both legal and non-legal disputes. According to article 3 of the MA,
it is applicable to civil, commercial, labour, family, and administrative
disputes, related to consumer rights and other disputes between physical
and/or legal persons, including any cross-border disputes and the ones
provided for in the Criminal Procedure Code. In this sense, the disputes
are differentiated according to their subject. Mediation shall not be con-
ducted if a law or another statutory instrument provides for another pro-
cedure for concluding agreements. In Bulgaria, mediation is not manda-
tory and it is completely voluntary. The court may also invite the parties
to attend an information session on the use of mediation as a means of
dispute resolution. These rules are set out in the Civil Procedure Code
(CPC), in force since March 1st, 2008.*

In civil proceedings, the court may invite the parties to use mediation
or other means for amicable settlement before the dispute is heard at an
open hearing (according to art. 140, par. 3, sent.2 CPC). In addition,
art. 145, par. 3 of the Civil Procedure Code provides for the obligation of
the court during the first hearing of the case to invite the parties to agree
on asettlement. This can be achieved by using one of the alternative
methods of dispute resolution. If the parties agree to undertake media-
tion procedures, the case is to be suspended. The case can be resumed
within a period of six months at the request of each party (art. 231 CPC).
In case the parties do not agree to undertake mediation or during the
mediation procedure itself they do not reach an agreement, there are
grounds to continue the legal proceeding without any negative conse-
quences for the two parties.>

o~

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on
Certain Aspects of Mediation in Civil and Commercial Matters [2008-05-21]. Directive of
the Council of the European Union, No. 2008/52/EC.

5 In England and Wales, for example, the court may penalize the party who does not engage
in alternative dispute resolution by paying litigation cost even when it wins the case. In
other cases the successful party might receive an adverse costs order if it agreed to medi-
ate, but delayed unreasonably in doing so. See Court Decision Nigel Witham Ltd. v. Robert
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The court is obliged to invite the parties to mediation or another al-
ternative method in divorce proceedings before court hearings (art. 321,
par.3 - 5 CPC). According to art. 49, par. 2 of the Family Code (effective
of October 1st, 2009), the court guides spouses to reconciliation through
mediation or another method of reaching an amicable settlement. With
reference to this, mediation replaces the mandatory conciliation proceed-
ings under the repealed Family Code (active from 1985 to October 1st,
2009), but conducting it, according to the new Family Code, is not man-
datory. Divorce itself cannot be terminated by mediation. If agreement is
reached, it is private, contractual in nature and cannot change the civil
status of the person. When agreement is reached, depending on its con-
tents, there are different effects. For example, the parties may agree not
to terminate their marriage because they have clarified the misunder-
standings that have upset their marital relationship. In this case the di-
vorce proceedings should be terminated. It is possible to continue the di-
vorce proceeding, but to transform the case into a divorce by mutual con-
sent, namely non-contentious proceedings without an inquiry, if the par-
ties have reached an agreement on the consequences of the divorce. In
this case they have to agree on custody rights and residence of the chil-
dren, personal relationships, and financial support of children as well as
on the use of the family home, spousal maintenance, and the family name.
In divorce cases, agreement has legal effect only after it is approved by
the court.

Except for the above mentioned provision, the Family Code does not
refer explicitly to mediation, but its application is possible in many hypo-
thetical cases in which the spouses could resolve their disagreements by
an agreement. Through mediation it is possible to reach an agreement
concerning the conclusion and contents of a prenuptial agreement (the
signature and contents must be certified by anotary). As mentioned
above, the consequences of a divorce can be determined with agreements
under article 49, par. 4 and article 5 of the Family Code (depending on
whether the divorce is by claim or by mutual consent).

Parents can agree on the place of residence of the child, the custody
rights, the personal relations they would have with the child, and their

Smith and Others [No. 2] [2008] EWHC 12 (TCC), quoted in ODDY, A. J., A. PHILLIPS and
M. McCLURE. Mediation Country Report England and Wales. In: ADR Center [online].
2014. 7 p. [cit. 2014-07-14]. Available at: http://www.adrcenter.com/jamsinternatio-
nal/civil-justice/Mediation_Country_Report_England_and_Wales.pdf.

70 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2014, Volume IL, Issue 3, Pages 67-78 > |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

financial support, etc. when they do not live together (the agreement is
also approved by the district court).

Form and contents of agreements reached through mediation

In certain cases parties would prefer to settle a legal dispute whose pur-
pose is to reach an agreement of contractual nature. This agreement
could be formal as well as informal. The law determines the method of
concluding the agreement. The form may be oral, written, or written with
notary certification.

The contents of the written agreement, which may be approved by
the court in order to have the effect of a court settlement, are explicitly
determined. Such agreements must contain the following details: the
place and date where the said agreement was reached; the names and
addresses of the parties; the content which was agreed on; the name of
the mediator; the date when the procedure was started; and the signa-
tures of the parties. The content of the agreement may include infor-
mation concerning penalties for failure to fulfill obligations, such as com-
pensations, defaults, etc.

According to article 417, paragraph 3 of the Civil Procedure Code, the
applicant may obtain an order for immediate execution and issue a writ
of execution when a deed, agreement, or another contract with notarized
signatures containing obligations to pay cash or other fungible items as
well as obligations to submit certain items.

In implementation of article 6 of the Directive 2008/52/EC, the Bul-
garian Mediation Act was amended in 2011 (see State Gazette, issue 27
from 2011, effective of April 1st, 2011), when the requirement to ensure
the ability of the parties or of one of the parties with the explicit consent
of the others, to request to make enforceable the content of a written
agreement reached through mediation was introduced. The court can
approve the agreement after it is confirmed by the parties and does not
violate the law and contradict morality. The opinion of the Prosecutor is
also heard if he participates as a party. The court settlement has the
meaning of an enacted court decision. This court settlement is a court en-
forcement order on the basis of which a writ of execution can be issued.
The approval of the settlement can be done during pending legal pro-
ceedings and, since the amendments from 2011, with separate conten-
tious proceedings, according to article 18 of the Mediation Act.
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The settlement resulting from mediation which has been made en-
forceable in a member state should be recognized and declared enforce-
able in the other member states on the basis of the Council Regulation
(EC) No.44/2001 of December 22nd, 2000, on Jurisdiction and the
Recognition and Enforcement of Judgments in Civil and Commercial Mat-
ters or the Council Regulation (EC) No.2201/2003 of November 27t,
2003, Concerning Jurisdiction and the Recognition and Enforcement of
Judgments in Matrimonial Matters and the Matters of Parental Responsi-
bility.

The mediation procedure and the limitation periods

According to article 8 of the Directive 2008/52/EC, member states are
obliged to ensure that parties who choose mediation are not subsequent-
ly prevented from initiating judicial proceedings or arbitration in refer-
ence to the same dispute by the expiry of limitation or prescription peri-
ods during the mediation process. This requirement is implemented in
the Mediation Act, and it is exclusively regulated that during the media-
tion proceeding there are no limitation periods, i.e. the beginning of the
mediation procedure suspends the limitation periods.

The maximum length of mediation procedures in Bulgaria could be
6 months.

Mediation in administrative disputes

As of 2006 in Bulgaria operates the Administrative Procedure Code
(APC) which, unlike the Civil Code of Proceedings (CCP), does not refer
explicitly to mediation or other methods of alternative disputes resolu-
tion. Despite this there is a possibility for parties to use them in cases of
administrative disputes by agreeing with the help of mediators. For ex-
ample, article 20 with reference to article 9, paragraph 4 of the APC de-
termines the right of parties to stop the dispute by reaching an agree-
ment. It has an extra-judicial nature and is concluded between the ad-
ministration and the parties to the proceedings or only between the par-
ties to the proceedings. In this case the agreement must be approved in
writing by the administrative authority. The agreement may be conclud-
ed prior to the entry into force or to challenge the administrative act be-
fore the court. In this case upon reaching or upon approval of the agree-
ment, the administrative act is invalidated and the agreement supersedes
the administrative act. According to the practice of the Supreme Adminis-
trative Court, the agreement has the nature of an administrative contract

72 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2014, Volume IL, Issue 3, Pages 67-78 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

(Decision No.4108/2010-03-29 of the Supreme Administrative Court
adm. case 16167/2009).

The provision of article 178, paragraph 6 of the APC provides for the
possibility to conclude a judicial settlement. Settlement confirmed by the
court has the significance of an effective court judgment.

The Ministry of Justice has used the mediation process to resolve
administrative disputes - between the ministry and its former employee.
The dispute has been settled out of court particularly through this meth-
od.®

There are cases in which mediation cannot be applied. For example,
administrative acts, through which the foreign policy, defense, and secu-
rity of the country are immediately implemented, are not subject to judi-
cial appeals. Therefore, the parties cannot reach agreements concerning
these matters through mediation. In addition, mediation cannot be ap-
plied in cases referring to the contestation of secondary legislative ad-
ministration acts under chapter X, section III of the APC.

Legal status of mediators in Bulgaria

After the Mediation Act has entered into force, the Minister of Justice is-
sued an ordinance under article 8, paragraph 4 of the MA (Ordinance
No. 2 from 2007, State Gazette No.26/2007) regulating the terms and
conditions for the approval of the organizations which deliver training to
mediators; the requirements of mediation training; the order of entry,
removal, or deletion of mediators from the Uniform Register of Mediators
(URM); and the procedural and ethical rules of mediator conduct.

This ordinance defines the basic training requirements that have to
be met by people who would like to acquire qualification as mediators.
The training should consist of minimum 60 academic classes that provide
both theoretical knowledge and practical experience, with the practical
training occupying minimum the half of the classes.

6 MALEVA, V. The Contribution of the Ministry of Justice for the Introduction and Develop-
ment of the Institute of Mediation in Bulgaria. European Integration and Law Journal.
2007, no. 3, p.24. ISSN 1312-5524 [MAJIEBA, B. IIpuHochT Ha MHUHHCTEPCTBOTO Ha
NPaBOCHJUETO 3a BbBEX/aHe U Pa3BUTHE Ha MHCTUTYTa Ha MejuauusTa B Bbiarapus.
Esponelicka unmezpayus u npago. 2007, H. 3, ctp. 24. ISSN 1312-5524].
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In Bulgaria mediators have the status of private entities while in
some other EU member states they depend on public organizations.” Me-
diators have to meet a number of requirements of professional and ethic
nature.

According to the MA, a mediator may be only a legally capable person
who meets the following requirements: has not been prosecuted or con-
victed for committing crimes; has successfully undergone a course for
mediators; has not been deprived of the right to exercise a profession or
conduct an activity; has a permit for permanent residence in the Republic
of Bulgaria in the case the person is a citizen of a foreign country (this
requirement does not apply to nationals of the European Union member
states, other countries of the European Economic Area and Switzerland);
and has been entered in the Uniform Register of Mediators by the Minis-
ter of Justice.

Mediator candidates submit a sample application form in electronic
and paper formats at the Uniform Register of Mediators. In case they do
not meet the regulatory requirements, the Minister of Justice denies by
order entry in the Register. The order may be appealed before the Su-
preme Administrative Court of Bulgaria under the Administrative Code.

For certain specific disputes, such as these related to copyright and
related rights, the Law on Copyright and Related Rights regulates the ad-
ditional requirements that mediators must meet. For example, in cases of
disputes between organizations for collective management of copyrights
and a user and/or a users’ organization concerning the conclusion or ex-
ecution of a contract between them (e.g. publishing contract, etc.), media-
tors must possess specialized knowledge in the sphere of copyright and
related rights. In addition, they must be included in a special list of medi-
ators under the supervision of the Minister of Culture.

Rules of Conduct for Mediators serve as behavior guidelines in carry-
ing out the practical activities of these professional mediators as well as
promoting public confidence in mediation as a process of alternative dis-

7 With reference to this see the Report of the Supreme Judicial Council on the 46t Meeting of
the Contact Persons of the European Judicial Network in Civil and Commercial Matters
[online]. 2013-09-03. 9 p. [cit. 2014-07-14]. Available at: http://www.vss.justice.bg/bg/
evro/ejnccm/Eu_lan2013.pdf, where it is said that in the Czech Republic and Finland me-
diators depend on public organizations, while in Bulgaria, Belgium, Greece, Poland, etc.
they have the status of private entities; in other countries such as Germany, Hungary,
Great Britain, and Portugal mediators can be both private and public entities.
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pute resolution. The guiding principles in the work of mediators are as
follows:

A. Competence and accountability:

Mediators must possess the necessary qualifications and competenc-
es to manage effectively the mediation process and satisfy the expecta-
tions of the participating parties. An important part of the mediator’s
qualifications are skills related to establishing effective communication
with each party and the ability to control their own behavior in accord-
ance with the procedural and ethical rules of Conduct for Mediators. The
parties, taking part in the dispute, have the right to choose mediators,
depending on their experience and qualification.

B. Conscientiousness and impartiality in conducting the mediation pro-
cess:

Mediation is based on the impartial work of mediators. They agree to
conduct the procedure only if they can ensure their independence, im-
partiality, and neutrality. Mediators sign a declaration of impartiality
where they also reveal the circumstances of each procedure for which
they are appointed to work on, and present then to the parties to the dis-
pute according to article 13, paragraph 2 of the MA. This principle is fur-
ther developed in the provision in article 10, paragraph 3 of the MA
where it is stated that “A Mediator shall withdraw from the procedure
upon occurrence of any circumstances as would cast doubt on the inde-
pendence, impartiality and neutrality thereof.” In this case, the procedure
must be given to another mediator. Mediators must work conscientiously
to reach mutually beneficial agreements between the parties, and must
not allow private prejudices or preferences to affect the mediation pro-
cess.

At the very beginning of the mediation process, when they introduce
themselves to the parties, mediators are obliged to disclose any circum-
stances that may result in conflict of interests. There is a conflict of inter-
ests when mediators have personal or business relations with one of the
parties; in the case of direct or indirect material, financial, or other inter-
est based on the consequences of the mediation process; or when media-
tors act in a capacity other than that of mediators to the advantage of one
of the parties to the dispute, namely lawyers, business partners, etc. In
case the conflict of interests jeopardizes the impartiality of the mediation
procedure, mediators must stop their work. Mediators are obliged to
neutralize the attempts of outside institutions or people to cause conflict

STUDIES 75



a I SOCIETAS ET IURISPRUDENTIA
D | 2014, ro¢nik 1L, ¢&islo 3, s. 67-78
CIETAS

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

of interests and therefore affect the outcome of the mediation process or
favour one of the parties to the dispute.

C. Confidentiality:

During the mediation process, the acquired information about the
parties to the dispute and the nature of their disagreement is considered
confidential, and mediators do not have the right to disclose the circum-
stances, facts, and documents related to the procedure. Mediators guar-
antee the confidentiality of information. They can use the acquired in-
formation and make it public with the exclusive consent of the parties to
the dispute and in their interest. The provision in article 10, paragraph 4
of the MA is also in accordance with the rule of confidentiality. It states
that “the mediator may not communicate to the other participants in the
procedure any circumstances concerning solely one of the disputants
without the consent of the said disputant.”

An exception to the rule of confidentiality are the cases described in
article 7, paragraph 3, points 1 - 3 of the MA - to ensure the protection of
public order and the best interests of children; for the purposes of crimi-
nal proceedings; to prevent the physical or psychical integrity of a par-
ticular person; to implement and enforce an adopted agreement.

Conclusion

Mediation is becoming a modern and effective method of resolving vari-
ous types of disputes. Over the last years the number of cases, in which
agreement has been reached through mediation, has increased, but it still
remains a rather uncommon practice. To achieve the goals of its regula-
tion it is necessary to popularize mediation further. It can be recom-
mended that the government secures funding so that certain disadvan-
taged groups could take advantage of mediation. The government could
also cover the expenses for cases that are forwarded by the court to be
solved through mediation in order to encourage parties to choose this
method for resolving disputes and facilitate the work of the judicial ad-
ministration.
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Legal Protection
of the Intangible Cultural Heritage

Samanta Kowalska

Abstract: Intangible cultural heritage is a crucial factor in shaping per-
sonality and identity of a man. At the beginning of the 215t Century, in the
face of deepening globalization, commercialization, consumerism, techno-
logical progress, and urbanization, there is a need to undertake, without
undue delay, multifaceted, correlated and taking account of future circum-
stances’ actions for the protection of the non-material cultural heritage.
This study presents genesis, legal regulations and mechanisms which have
been developed under the aegis of the United Nations Educational, Scien-
tific and Cultural Organization. Measures taken by the UNESCO and partic-
ular states in view of reaching the set targets should follow the spirit of tol-
erance, empathy, cultural plurality and respect for human rights.

Key Words: Intangible Cultural Heritage; Monuments; Cultural Diversity;
Legal Protection; Human Rights; UNESCO; Law.

Introduction

Cultural heritage plays an inestimable role for the existence, lasting and
development of a society. Historical memory and a proper attitude to-
wards cultural heritage significantly influence shaping the personality
and identity of a man. Monumental edifices, architectural structures, in-
ventions and as subtle products of human ingenuity as pieces of music,
literature and art arouse excitement and encourage reflection. Observa-
tions of flora and fauna and products of the inanimate nature prompt
admiration and provide a sense of wonder. However, despite intensive
and strenuous efforts on the part of scientists, numerous secrets of na-
ture have not yet been revealed or explored.

Law can be treated as evidence of civilizational development of hu-
mankind and an element of cultural heritage. Law also reflects, in a given
social group, the acceptable and unacceptable value system. The right of
access to cultural goods and to the protection of cultural heritage is one
of human rights. Numerous regulations concerning the protection of tan-
gible cultural and natural heritage have been worked out on the interna-
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tional arena.! However, the protection of intangible cultural heritage is
an area that has been dealt with merely for the last few years. What is of-
ten forgotten, not only the material dimension but also the message con-
veyed by historical monuments builds cultural heritage. Nearly every edi-
fice, text, or an artistic vision carries an idea or value system marked with
individual perceiving, gradation and understanding of the world. Nurtur-
ing non-material cultural heritage is indispensable for preserving conti-
nuity and development of a society, the maintenance of dialogue between
the present and the past and for drawing conclusions with a view to the
future.

Non-material cultural heritage is requisite for understanding and
proper reading and deciphering of material cultural heritage. Multiple
attempts have been made on the international arena to define the notion
of intangible cultural heritage. It is not an easy task as it is challenging to
make a linguistic framework for a phenomenon which is not visible, not
literal in a form. However, the phenomenon exists in the oral tradition
taking on, e.g. the shape of values, beliefs, language dialects, fairy tales,
legends, songs, or proverbs. Non-material cultural heritage eludes analyt-
ical and descriptive trials. What makes the trials a bigger challenge is the
fact that the matter under discussion involves closely related notions as
follows: cultural heritage, cultural goods, or culture.?

Protection of the intangible cultural heritage under the auspices of
the UNESCO

The designatum of the notion intangible cultural heritage has been in-
serted by the General Conference of the United Nations Educational, Sci-
entific and Cultural Organization (UNESCO) in the 2003 Convention for
the Safeguarding of the Intangible Cultural Heritage.3

-

Convention Concerning the Protection of the World Cultural and Natural Heritage [1972-
11-16]. Journal of Laws, 1976, no. 32, item 190; Convention for the Protection of Cultural
Property in the Event of Armed Conflict with Regulations for the Execution of the Conven-
tion [1954-05-14]. Journal of Laws, 1957, no. 46, and Protocol to the Convention for the
Protection of Cultural Property in the Event of Armed Conflict [1954-05-14]. Journal of
Laws, 1957, no. 46, item 212; and European Convention on the Protection of the Archaeo-
logical Heritage [1992-01-16], Journal of Laws, 1996, no. 120, item 564 are some of the
examples of multilateral treaties on this matter.

See PRUSZYNSKI, J. Dziedzictwo kultury Polski: Jego straty iochrona prawna: Tom 1.
1. wyd. Krakéw: Kantor Wydawniczy Zakamycze, 2001, p. 40 and following. ISBN 83-
88551-55-8.

The UNESCO Organization took multiple actions to protect traditional and folk culture
before the Convention came into existence. Some of them should be noted, e.g. the
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The preamble of the Convention invokes earlier documents concern-
ing the aforementioned problematic aspects. The Recommendation on
the Safeguarding of Traditional Culture and Folklore adopted on Novem-
ber 15t, 1989, is one of those documents. According to the Recommenda-
tion folklore embraces such forms as customs, myths, language, dances,
music, literature, or handicrafts. Folklore is a part of the universal herit-
age of humanity. The document accentuates that folklore functions main-
ly in the oral tradition, and as being of a passing and elusive nature, are
on the edge of oblivion. Actions to protect the traditional and folk culture
by means of legal regulations and other instruments elaborated by coun-
tries should be taken without any needless delay. Steps should be taken
on two tracks: through international cooperation (projects concerning
scholarly research and documentation, training, technical and financial
support, establishing contacts between countries and regional institu-
tions) and through the country context (producing catalogues and inven-
tories, staff training, maintenance of folklore forms in the open air folk-
lore museums, popularization of folk culture with the aid of symposia,
festivals, exhibitions, publications, radio/television and educational pro-
grammes). All these activities should be conducted with full respect for
intellectual property rights on the part of the creators involved in the
protection of traditional and folk culture.

According to the UNESCO Universal Declaration on Cultural Diversity
adopted in Paris on November 214, 2001, respect and regard for cultural
diversity is one of the serious guarantors of peace and security in the
world, likewise properly balanced functioning of nature is possible due to
biological diversity. Originators of the aforesaid Declaration point to the
fact that cultural diversity is that what should be affirmed and protected
for the sake of contemporaries and subsequent generations. As stated by
the document, cultural diversity is the root of creativity, innovations and
exchange; living in a world of cultural diversity provides the man with
conditions to develop one’s personality, to ennoble oneself, to draw satis-
faction. Protection of cultural diversity favours building the mutual un-
derstanding and respect; it also conduces to undertake joint activities

UNESCO Collection of Traditional Music of the World (recordings were started in 1961),
the Red Book of Endangered Languages (started in the Eighties of the 20t Century), the
Living Human Treasures (the programme started in 1994), the Proclamation of Master-
pieces of the Oral and Intangible Heritage of Humanity (the programme launched in
2001). The above-mentioned endeavours on the part of the UNESCO have enabled the
formation of the broadened notion of intangible cultural heritage.
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and initiatives. It has been observed that cultural diversity may foster
economic development; however, any actions concerning that kind of
growth should be based on rationalism and common sense. As an exam-
ple, increasing uncontrolled tourism may cause inconveniences in peo-
ple’s everyday life, make professional life of inhabitants difficult or drive
sensitive ecosystems to the brink of destruction. The Declaration under-
lines the importance of the cultural diversity protection and points to the
fact that the process should take place in accordance with respect for
human rights. Dignity does not allow arbitrary interference in the lives of
other people; similarly, cultural diversity should be an ethical imperative
which protects from appropriation, violation of law and culture of ethnic
minorities and indigenous people (autochthons). In the Declaration hu-
man dignity, human rights and cultural diversity are intimately connect-
ed. Protection of cultural diversity embraces also actions towards a free
circulation of ideas, both in the verbal form (language, word) and in the
non-verbal one (e.g. picture). For a proper development of artistic activi-
ty it is necessary to guarantee the freedom of the speech, press and of the
other mass media, the equal access to cultural goods, scientific research,
and technological achievements. The access should offer a wide range of
possibilities to use virtual (digital) resources of art and science in view of
the fact that cultural goods and services cannot be treated as commercial
goods. Countries should implement a policy through which cultural di-
versity will be properly protected. The cultural policy of any country
should contain not only a solid legal framework but also operational one
so as to the circulation of ideas, works and creative processes, populari-
zation of cultural goods and services connected with it, was unhampered
and real. Countries should establish and support cooperation with the
private sector and nongovernmental organizations with a view to achiev-
ing the aforesaid political goals. Civil societies, supported by the UNESCO,
are expected to undertake actions to popularize creativity on alarge
scale, based on international solidarity.

The Declaration adopted in Istanbul in September 2002 is another
document invoked in the preamble of the Convention. The document
points to the fact that formation of cultural identity is closely connected
with the intangible cultural heritage. The Third Round Table of Ministers
of Culture* has underlined the need to propagate the principles of the
UNESCO Universal Declaration from the year 2001. The countries have

4 The Istanbul Declaration was adopted during the debates of the Third Round Table of
Ministers of Culture.
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been addressed to elaborate and implement proper measures and ac-
tions in order to protect the intangible cultural heritage. Participants
pointed to the role of the UNESCO in the hitherto protection of the intan-
gible cultural heritage and in the newly undertaken endeavours. The
members of the meeting stood for the UNESCO resolution on interna-
tional protection standards to be adopted in the new Convention.

The essence and principles of the UNESCO Convention for the
Safeguarding of the Intangible Cultural Heritage

The Convention for the Safeguarding of the Intangible Cultural Heritage
was adopted on October 17th, 2003. In the preamble the will has been ex-
pressed to take actions for the sake of protecting the intangible cultural
heritage. The discussed Convention has become the first multilateral act
legally binding in this matter in the world.

On the authority of the above-mentioned act, “the intangible cultural
heritage” means “the practices, representations, expressions, knowledge,
skills - as well as the instruments, objects, artifacts, and cultural spaces
associated therewith - that communities, groups and, in some cases, in-
dividuals recognize as part of their cultural heritage. This intangible cul-
tural heritage, transmitted from generation to generation, is constantly
recreated by communities and groups in response to their environment,
their interaction with nature and their history, and provides them with
a sense of identity and continuity, thus promoting respect for cultural di-
versity and human creativity” (art. 2 para. 1). The definition is descrip-
tive in its character; it refers to the presently cultivated, on the basis of
intergenerational transmission, phenomenon, due to which members of
a given social group shape their self and identity.

According to art. 2 para. 2, the non-material cultural heritage is ex-
pressed, for example, in: a) oral traditions and expressions, involving
language as an instrument of the intangible cultural heritage; b) plays
and other forms of performing art; c) customs, rituals and festive events;
d) knowledge and practices related to nature and the universe; e) skills
concerning craftsmanship. The aforementioned problematic aspects are
not a subject to a value judgment or hierarchization.

The non-material cultural heritage is a part of the concept of the
world heritage of humanity. The Convention for the Safeguarding of the
Intangible Cultural Heritage is vulnerable to criticism on the grounds that
the document aims at taking care of the heritage of local communities,
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individuals, aboriginals. As a result, some critics claim, the traditional lo-
cal cultures become conditioned by the predominant ones, that is to say,
cultural elements of minorities may be appropriated. This stand does not
seem to be fully justified as art. 2 para. 1 states the following: “For the
purposes of this Convention, consideration will be given solely to such
intangible cultural heritage as is compatible with existing international
human rights instruments, as well as with the requirements of mutual
respect among communities, groups and individuals, and of sustainable
development.” Besides, the preamble articulates that “the international
community should contribute, together with the States Parties to this
Convention, to the safeguarding of such heritage in a spirit of cooperation
and mutual assistance;”5 the document does not contain any reference to
competition, appropriation, or any other forms of modern colonization.
The analyzed legal act accentuates the seriousness and gravity of the
aforementioned problems. Practicing international cooperation and help-
ing play an important role in the face of deepening globalization, intoler-
ance, uniformization, industrialization, the growth of modern technolo-
gies, consumerism, and commercialization. Therefore, the State Parties
while elaborating their own regulations, programmes, or actions, should
bear in mind the essence and principles of the Convention.

With a view to protect the non-material cultural heritage on a world-
ly scale, two lists have been compiled. The first one - the UNESCO Repre-
sentative List of the Intangible Cultural Heritage of Humanity® serves to
increase the awareness of the importance of the heritage, to make the
cultural inheritance clearly visible, and to promote a dialogue which
should express itself in the respect and attention to the cultural diversi-
ty.” The following elements, among others, were inscribed on the Repre-
sentative List of the Intangible Cultural Heritage of Humanity:

+ Traditional silkworm raising and silk craftsmanship, China:

@

See also art. 19 - 24 of the Convention for the Safeguarding of the Intangible Cultural Her-
itage [2003-10-17]. United Nations Educational, Scientific and Cultural Organization, UN
Doc. MISC/2003/CLT/CH/14.

On the basis of art. 31 para. 1 - 2, the elements from the previous editions of the List of
Masterpieces of the Oral and Intangible Heritage of Humanity (which existed before the
adoption of the discussed Convention) have been inscribed on the Representative List of
the Intangible Cultural Heritage. The criteria for the inscription of new elements of non-
material heritage on the Representative List have not been changed.

Legal basis art. 16 para. 1 in connection with art. 5 para. 1 of the Convention for the Safe-
guarding of the Intangible Cultural Heritage [2003-10-17]. United Nations Educational,
Scientific and Cultural Organization, UN Doc. MISC/2003/CLT/CH/14.
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The tradition is deeply rooted in the Chengdu region (FZ#R). The
silkworm raising, unreeling silk, thread making and weaving fabric is ac-
companied by culture festivals and ceremonies which unite the whole
community. The life-cycle of the silkworm is perceived as akind of
a metaphor which represents the life-cycle of a man. Silkworms raising,
secrets of silk weaving are important parts of both the Chinese non-
material and material heritage as the products of silk craftsmanship are
used for everyday objects, e.g. clothes, fans, or flowers.

4 Artof seal engraving, China:

Originally the seals were used by the Chinese dignitaries and clerks;
later they were put to use by all social classes. The tradition of seal mak-
ing is still cultivated in Xiling. The technique and the art at the same time
involve considerable skills, precision, artistic vision, and the art of callig-
raphy. First the design is drafted on paper and then it is engraved on
stone with a knife. The pattern on the seal is the result of the vision of the
artisan, thus giving evidence of his/her craft and respect for the mainte-
nance of tradition.

4+ Verbal and graphic expressions of the Wajapi:

Inhabitants of the Brazilian state Amapa from the Wajapi tribe are
indigenous people to the part of the Amazonian region. In the course of
centuries they have worked out their very own verbal and graphic way of
communication, expressing thoughts and world-view. The graphic sys-
tem, for which red dyes extracted from the local vegetable are used,
serves to ornament bodies and objects. Kusiwa is a very complex system
- it requires decades to get proper knowledge, skills and proficiency. The
means of expressions applied in the system make a technical challenge.
Furthermore, to use the system the artist needs to sense the essence of it,
to be able to express himself/herself. Kusiwa is metaphysical in its na-
ture. This particular language is still alive as it is continuously evolving.

+ Vimbuza, Malawi:

This ritual has been practiced since the Fifties of the 19t Century.
For the Tumbuka people the Vimbuza healing dance is an important ele-
ment of the folk culture. It is mainly applied to cure mental illnesses in
women. The therapy may last for several months and it is used to com-
plement professional medical treatment. In the opinion of the Tumbuka
people, the dance provides its performers with the possibility to express
oneself through the virtuosity of body movements.
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+ Textile art, the Peruvian island Taquile:

The inhabitants of the island lived in isolation to the Fifties of the
20t Century, which favoured the maintenance of local traditions. The
community lives on the island of Lake Titicaca and it is famous for its tex-
tile art which was already known to the ancient Andean civilizations.
Both women and men are involved in the production of fabrics and
clothes worn by all the inhabitants of the island. The garment reflects the
knowledge and stylistics that draw inspiration from the culture, history,
and oral Inca tradition. There exists a school on the island where the
young generation acquires Taquile handicrafts.

+ Wood crafting of the Zafimaniry, Madagascar:

The ethnic group Zafimaniry that lives in the highlands of Madagas-
car is famous for elaborated and unique wood crafting. They do not use
any metal parts for the structures but traditional wooden mortise and
tenon joints. Structures and objects are rich in sophisticated ornaments
which convey symbolic meaning. Craftsmen draw inspiration for geomet-
rical ornaments from codified sources which bear traces of the Indone-
sian and Arabic origins. The type of ornamentation used by an artisan
tells about his social position in the community.

+ Cultural space of the Bedu in Petra and Wadi Rum, Jordan:

In the course of centuries the Bedu have learned to live in deserts, to
coexist with nature through drawing knowledge from observations of
flora and fauna. Nomadic Bedu tribes have worked out their own culture,
art, traditional medical practices, animal husbandry (camels, goats, and
sheep), pastoral and hunting tradition, and craftsmanship targeted at
tent-making. The tribes are known for their hospitality and passion for
poetry and music.

+ Falconry - Austria, the Czech Republic, Belgium, Spain, France, Saudi
Arabia, the United Arab Emirates, Morocco, Qatar, Mongolia, Syria,
the Republic of Korea:

The tradition is transmitted from one generation to the next. The fal-
coner has to be emotionally involved in performing his/her training
tasks, which leads to building bonds with the birds, and eventually to
a success. Falconers from different countries share the same values, such
as commitment, loyalty, the way of bird caretaking, and passions which
represent the very essence of their lives. In the course of time falconers
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have developed their characteristic culture which manifests itself
through poetry, songs, and the fine arts.

4 Fujara, its music, Slovakia:

The Fujara and its music are inseparable parts of the pastoral and
cultural heritage of the Central Slovakia. Each of the musical instruments
is a masterpiece of the local craftsmanship and an expression of artistic
abilities of the maker. The music performed on the Fujara alludes to the
pastoral life. It imitates the sounds of nature, e.g. the burble of a moun-
tain stream, or whistling of wind. The instrument has become popular
outside the region and shepherds’ milieu. Political, social, and economic
transformations have caused a change in people’s life, especially young
ones, which resulted in the loss of interest in this particular subject.
There is a need to popularize the instrument, its music and skills con-
nected with it.

4+ Traditional Mongolian singing, Kh6omei (Hooliin Chor):

This kind of singing makes an essential element of the Mongolian cul-
tural heritage. The characteristic throat singing can be heard during reli-
gious holidays and events important for the local community. The length
of a given vocal show and the order of songs are often strictly defined.
Songs performed by individuals or groups pay respect for ancestors, tra-
dition, and nature.

4 Fire-dancing rite, Nestinarsvo, Bulgaria:

At the beginning of June in the Strandza (Ctpanmxka) Mountains, in-
habitants of two villages, after the Orthodox Church ceremonies, take
part in a procession with the sacred icons which moves to a holy spring
outside the village. In the evening, at the drums’ sounds dancing on the
embers starts, which is the culmination of the ceremonies. The rite is
a part of Saints Constantine and Helena days celebrated so as to bring
fertility, well-being, and health.

4+ Gingerbread making, Croatia:

The cultural heritage encompasses culinary art as well. In Croatia
baking is given equal status to art. The recipe, transmitted from one gen-
eration to the next, originally was known only to men. Nowadays, women
are also involved in the activity. There is only one recipe for the dough
but the way of decorating it is a matter of an artist’s taste. Gingerbreads
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are ornamented with pictures, images, or even poetic verses. Ginger-
bread craft is a significant element of the Croatian identity and culture.

In order to protect endangered elements of non-material cultural
heritage, the List of Intangible Cultural Heritage in Need of Urgent Safe-
guarding has been prepared.®8 Here are some of the properties inscribed
on the List:

+ Design and practices for building wooden arch bridges, China:

In order to build wooden arch bridges a specific technical knowledge
is required concerning types of wood, craft, tools, design approach, or
environmental constraints. The knowledge is passed on by masters from
one generation to another through practice. Bridges join river banks and
members of local communities who meet at them, pray, talk, and have
meals, which promotes social cohesion. Therefore, keeping this tradition
alive is crucial both for its technical thought and social meaning. At pre-
sent, building wooden arch bridges seems to be threatened by shortage
of timber and shrinking construction space.

+ Traditional sailing boats, Iran:

Iranian boats Lenj have been built by the people of the northern part
of the Persian Gulf. They are made of wood according to traditional tech-
niques. Sailors could voyage taking advantage of celestial navigation that
it is to say, they could navigate by stars, the moon, and the sun. They
were able to forecast the weather through observations of various types
of winds and the sea. The boats were used for travel and trade, for fish-
ing, and pearl fishing. Presently, the traditional knowledge concerning
the art of boat building, sailing, and navigational skills is slowly vanish-
ing. The aforesaid features are really worth preserving as they constitute
a kind of philosophy of life.

#+ Al Sadu, Bedouin weaving skills, the United Arab Emirates:

Men shear the sheep, camels, and goats. Women make fabrics
through applying a traditional way of weaving passed from one genera-
tion to the next. They create ornamented pieces of cloth for camels and
horses, and soft furnishings. These days, older women, living in rural sur-
roundings, are the only repositories of the weaving skills. More and more

8 Legal basis art. 17 para. 1 in connection with art. 5 para. 1 of the Convention for the Safe-
guarding of the Intangible Cultural Heritage [2003-10-17]. United Nations Educational,
Scientific and Cultural Organization, UN Doc. MISC/2003/CLT/CH/14.
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people move to urban areas, which makes the tradition to disappear. The
Bedouin weaving practices have played a crucial role for tightening and
strengthening human relations, which makes the loss of Al Sadu more ex-
tensive.

4+ Moorish epic T’heydinn:

Griots recite the epic accompanied by stringed instruments. This
piece of literature glorifies in the Hassaniya (Aila) language heroic
deeds of rulers and dignitaries and praises the values that constitute the
basis for the functioning of the Moorish society. T’heydinn is performed
on local social occasions and ceremonies, thus contributing to consolida-
tion within communities. The language of the epic, a dialect of Arabic, is
itself a medium of the cultural heritage. However, the number of Griots
endowed with the knowledge of full text T’heydinn is decreasing.

The Intergovernmental Committee for the Safeguarding of the Intan-
gible Cultural Heritage, established within the UNESCO structure, is re-
sponsible for the preparation, updating and publication of the above-
mentioned Lists.? The States Parties concerned are entitled to propose to
the Committee cultural properties to be inscribed on the List. The Con-
vention contains provisions to act in the case of urgent situations. If such
one occurs, the procedure is simplified, that is, the Committee, having
consulted the State Members concerned, may inscribe a heritage proper-
ty on the List as mentioned in paragraph 1 (art. 17 para. 3).10

The Convention has created a financial mechanism to ensure effec-
tiveness of the actions directed at the safeguarding the intangible cultural
heritage. On the legal basis of the art. 25 para. 1 - 2, a Fund for the Safe-
guarding of the Intangible Cultural Heritage has been established, for

9 The State Members of the Committee are elected for four years according to the principle
of rotation and equitable geographic representation decided upon in the Convention. The
states are to be represented in the Committee by individuals with the proper knowledge
and qualifications required for the work in the range defined by the Convention. The
knowledge should not be limited to a particular field of science but rather embrace vari-
ous spheres of knowledge compatible with the safeguarding of non-material cultural her-
itage (art. 6 para. 1 - 2 and 7). Moreover, the Committee may invite for its meetings indi-
viduals, private or public bodies, who, as stated by the art. 8 para. 4, possess “recognized
competence in the various fields of the intangible cultural heritage, in order to consult
them on specific matters.”

10 On the authority of art. 16 para. 2 and art. 17 para. 2 the General Assembly of the State
Parties, the sovereign body of the Convention (art. 4 para. 1), approves the criteria for es-
tablishment, updating, and publication of the two Lists.
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which money is raised according to the principles delineated in the
UNESCO Financial Regulations. As defined in art. 25 para. 6, contribu-
tions made to the Fund cannot be connected with any political, economic,
or other conditions contrary to the objectives of the Convention.

In a free market economy, monuments and cultural properties are of-
ten treated in a mercenary fashion. There must not be any situation that
decisions concerning cultural heritage are made through the prism of
politics, groups of interests, or for investments reasons.

The State Parties are obliged to submit to the Committee reports on
the decisions and measures taken for the enforcement of the Convention
(art. 29)11 and to prevent declarativity in their activities.

Cultural activity, production, and distribution of cultural goods and
services make an important factor for the protection and promotion of
cultural diversity - as well as for the well balanced social development.
The Convention on the Protection and Promotion of the Diversity of Cul-
tural Expression, adopted on October 20t, 2005, in Paris by the General
Conference of the UNESCO, has defined a new model of cultural diversi-
ty.12 While working on it, the experts drew from the European Communi-
ty the acquis and the international legal patrimony. Cultural diversity is
a value which allows a human being to achieve his/her goals as an indi-
vidual, a member of asocial group, anation, and of the international
community. The UNESCO Convention from 2005 points to cultural ser-
vices and goods as a medium of identity, meanings, and values. Addition-
ally, the document underlines that culture should become “a strategic el-
ement in national and international development policies, as well as in
international development cooperation.”’? The inclusion of culture into
national and international strategies, promotion and culture manage-
ment should take place on the “principle of equal dignity and respect for
all cultures,” sovereignty, balance, and equitable access.!* Culture should

11 0n the basis of submitted reports the Committee draws conclusions referred to the Gen-
eral Assembly. The Committee’s reports that concern also its own activities are stated to
the General Conference of the UNESCO (art. 30).

12 The Convention was ratified by Poland (Journal of Laws, 2007, no. 215, item 1585).

13 The Preamble of the Convention on the Protection and Promotion of the Diversity of Cultur-
al Expression [2005-10-20]. United Nations Educational, Scientific and Cultural Organiza-
tion, UN Doc. CLT-2005/CONVENTION DIVERSITE-CULT REV.

14 More on it, art. 2 pt. 1 - 8 of the Convention on the Protection and Promotion of the Diversi-
ty of Cultural Expression [2005-10-20]. United Nations Educational, Scientific and Cultural
Organization, UN Doc. CLT-2005/CONVENTION DIVERSITE-CULT REV.
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not be perceived exclusively through the prism of trade or economic val-
ues, as it may lead to the destruction of social relationships and cultural
diversity which are the common heritage of humankind. The authors of
the Convention were inspired by the message “to develop cultural inter-
action in the spirit of building bridges among peoples.”15

In border regions cultures blend and merge, which is a result of cen-
turies - old cultural coexistence of nations and ethnic groups. To pre-
serve cultural identity in these regions, it is essential to cultivate dialects
and languages of ancestors as they are a medium of interpersonal and
social communication, the main element of material and non-material
heritage. There are regions where just few individuals use a given lan-
guage. Disappearance of languages, as a phenomenon, seems to be in-
creasing significantly as users of native languages are passing away.
Globalization poses a threat to the linguistic diversity, owing to the fact
that this process favours using one or alimited number of languages in
international communication which leads to the marginalization of ver-
nacular languages. Within the framework of the UNESCO, numerous pro-
grammes for the protection of non-material heritage have been prepared
and multiple actions have been commenced to coordinate steps taken by
particular states. For example, the experts of the UNESCO Ad Hoc Group
of Endangered Languages have produced a special report entitled “Lan-
guage Vitality and Endangerment”, and an Atlas of the World’s Languages
in Danger has been published.

Cultural and linguistic diversity, according to the Council of Europe’s
Resolution on the European Strategy for Multilingualism of Novem-
ber 21st, 2008,16 contributes to the European identity. It constitutes the
common European heritage; however, the phenomenon of the European
identity also poses a challenge in the context of labour migration, preva-
lence of audiovisual media, digitization, virtual communication which
more and more often replaces face to face conversations. The resolution
accentuates the potential hidden in the spoken language which may come

15 More on it, art. 1d of the Convention on the Protection and Promotion of the Diversity of
Cultural Expression [2005-10-20]. United Nations Educational, Scientific and Cultural Or-
ganization, UN Doc. CLT-2005/CONVENTION DIVERSITE-CULT REV.

16 BAK, S. A. Dziatania Unii Europejskiej na rzecz kultury iturystyki kulturowej. 1.wyd.
Warszawa: Difin, 2007, p. 77 and following. ISBN 978-83-7251-705-0. See also TOKOLY-
OVA, T. Quo vadis, eurdpska kultura? Politické vedy [online]. 2011, ro¢. 14, ¢. 3, p. 79-86
[cit. 2014-07-02]. ISSN 1338-5623. Available at: http://www.politickevedy.fpvmv.umb.
sk/userfiles/file/3_2011/TOKOLYOVA.pdf.
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as an advantage for economic contacts. Moreover, multilingualism “con-
tributes to developing creativity by allowing access to other ways of
thinking, interpreting the world, and expressing the imagination.”!”7 Lan-
guage, in the context of non-material heritage, makes a domain which can
be reflected through various means and forms of expression.

The Convention for the Safeguarding of the Intangible Cultural Herit-
age became applicable in Poland in September 2011 (Journal of Law,
2011, no. 172, item 1018). In the context of the protection of non-
material cultural heritage numerous irresistible questions arise. Who and
in which form should perpetuate elements of cultural heritage? Is it not
contrary to the nature of the intangible cultural heritage to compile in-
ventories, documents, or records? In what way the access to the compiled
goods should be protected? Current copyright regulations do not provide
effective solutions that could be applied for all arising situations.8 Pres-
ently, works on implementation and coordination of the necessary ac-
tions are conducted on the central, regional, and local levels. It is believed
that emphasis should be also placed on the participation of scientists in
research, investigation, identification, taking inventory of goods, and
maintenance of documentation regarding the non-material cultural her-
itage. As far as protection of the intangible cultural heritage is concerned,
formal and informal education seem to face an important task. The in-
creased inter-ministerial cooperation is a condition sine qua non of suc-
cess. The role of disinterested, selfless community workers who, in that
regard, do not their spare efforts, skills, and resources is invaluable. In
January 2013, the Polish Minister of Culture and National Heritage an-
nounced readiness to receive proposals for the National List of the Intan-
gible Cultural Heritage. The first inscriptions were made in August 2014.
Despite the fact that the protection of the intangible cultural heritage is
a complicated and difficult task, adequate safeguards should not be de-
layed for any reasons as numerous phenomena may disappear together
with the people who co-create them (“living books”).1? This postulate for

17 The Preamble of the Council Resolution of 21 November 2008 on a European Strategy for
Multilingualism [2008-11-21]. Official Journal of the European Union, 2008-12-16, C 320.
18 BARTA, ]. ed. Prawo autorskie. 2. wyd. Warszawa: C. H. Beck; Instytut Nauk Prawnych
Polskiej Akademii Nauk, 2007, p.V and following. System Prawa Prywatnego: Tom 13.

ISBN 978-83-7483-033-1.

19 KOWALSKA, S. Wkiad Polakéw w kreacje Listy ,Pamie¢ Swiata“ UNESCO: Prawne aspekty
ochrony ogoélnoludzkiego dziedzictwa piSmienniczego. In: S. KOWALSKA, ed. Stosunki
miedzynarodowe iwktad Polakéw w dziedzictwo kulturowe. 1.wyd. Poznan - Kalisz:
Uniwersytet im. Adama Mickiewicza w Poznaniu, Wydziat Pedagogiczno-Artystyczny,
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the protection of national heritage could be laid down in any country or
region.

Conclusions

In order to protect the cultural and natural heritage multiple regulations
have been developed on the national and international levels. The adop-
tion on November 16th, 1972, by the General Conference of the UNESCO,
the Convention Concerning the Protection of the World Cultural and Nat-
ural Heritage has intensified the actions in favour of the cultural and nat-
ural protection.

Humanity has gradually begun to notice, apart from the significance
of material cultural heritage, the role played by the non-material cultural
legacy for the human “self”. Programmes to safeguard culture and folk-
lore commenced in the Sixties of the 20t Century. The actions were ac-
companied by legislative works, mainly declarations and recommenda-
tions.

Discussions and debates on intangible cultural heritage have been
crowned by a success on October 17t, 2003, together with the adoption
of the Convention for the Safeguarding of the Intangible Cultural Herit-
age, by the General Conference of the UNESCO. The Convention defines
the notion of non-material cultural heritage which is indispensable for
the interpretation and implementation of the aforesaid document. This is
the first multilateral legally binding act, within international law regula-
tions, on this matter.

The Convention provides alegal, institutional and organizational
framework for the protection of the intangible cultural heritage on the
national and international levels. Additionally, it establishes controlling
and financial mechanisms to ensure effectiveness of the protection.

Individual countries, supported by the UNESCO, are obliged to take
on necessary actions to effectuate provisions of the Convention on the
principle of respect for meaning and essence of the heritage and for ob-
jectively and rationally understood human rights. Cultural capital of local
and regional communities constitutes the legacy of their past. Diversity of

2014, p. 145. ISBN 978-83-62135-53-0. See also KOWALSKA, S. Prawna ochrona débr
kultury: wybrane regulacje oraz proponowane zmiany. In: M. NOWAK, ed. Studia
prawnicze: Rozprawy imateriaty 3. Krakow: Krakowskie Towarzystwo Edukacyjne;
Oficyna Wydawnicza AFM, 2007, pp. 97-111. ISBN 978-83-89823-64-9.
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their cultural resources allows a multitude of essence, meanings, func-
tions, and matters. As such, they cannot be a subject to arigid schema.
Protection of the intangible cultural heritage must not have anything in
common with mercantile subservience.

Intangible cultural heritage is a living thing. Therefore, there should
be no further delay in commencing actions aimed at its protection, as the
continued existence of cultural phenomena is often limited by the dura-
tion of human life. Cultural heritage is crucial for building interethnic and
international relations, challenging prejudices, and for breaking stereo-
types and mental barriers. Actions and legal regulations enforced in pur-
suance of the protection of the intangible cultural heritage on interna-
tional, national and regional levels should proceed in a spirit of tolerance,
plurality, and respect for diversity.
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The Relation of the EU Law
and the Nuclear Liability Legislation:
Possibilities, Limits
and Mutual Interaction!

Marianna Novotna
Peter Varga

Abstract: The authors of the paper deal with the legal relations of nuclear
liability in their narrow meaning, i.e. specifically they deal with the civil law
relationships for the nuclear damage caused by the nuclear incident that
are, due to their specific character and potential cross-border consequenc-
es, regulated by a regulation of international law. The emphasis is in the
paper put on questions of potential application and limits of the European
Union (“EU”) legislation, represented by the Regulation BrusselsI that is
applicable to legal nuclear liability relations (eventually, their procedural
aspects by application of this right by legitimate subjects) and connected by
mutual relationships between the Regulation and international nuclear li-
ability conventions as well as questions of definition of concrete rules set-
ting the jurisdiction of courts in matters of nuclear damage compensation
where the Regulation Brussels I may be applicable. An attention is given
also to the question of potential application of the Regulation Rome Il to
legal relationships of nuclear damage compensation and to the legal rela-
tionships that are closely connected with the nuclear damage compensa-
tion, though these are not directly regulated by international nuclear liabil-
ity conventions.

Key Words: Nuclear Liability Legislation; Nuclear Liability Regimes; Inter-
national Nuclear Liability Conventions; Regulation Brussels I; Regulation
Rome II; the European Union Legislation.

-

This study was prepared as outcome of research project VEGA 1/0256/12 “Nuclear Third
Party Liability - Prospects for the Slovak, International and European Legal Frame-
Works”, in the Slovak original “Obc¢ianskopravny rezim zodpovednosti za jadrové Skody -
perspektivy a moznosti jeho d’alS§ieho vyvoja na trovni slovenského, medzinarodného
a eurdpskeho prava”, conducted at the Faculty of Law of Trnava University in Trnava.
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Nuclear liability regimes in a brief outline

The historical roots of the legal regime of liability for nuclear damage go
back to the 1960s when there were parallel established two legal re-
gimes. This established a “double track” in the nuclear liability law. These
two legal regimes were established by the two basic nuclear liability con-
ventions.

The Vienna regime? is represented by the Vienna Convention on Civil
Liability for Nuclear Damage (hereinafter as the “Vienna Convention”). It
is an open system with a “worldwide applicability”. It enables all states to
accede without any restrictions. The Paris regime3 is represented by the
Paris Convention on Third Party Liability in the Field of Nuclear Energy
of 29t July 1960, as amended by the Additional Protocol of 28t January
1964 and by the Protocol of 16 November 1982 (hereinafter as the
“Paris Convention”),* that is open only for the OECD member states and
they are entitled, due to their membership in the Convention, to accede
to international treaties that were initiated by the International Atomic
Energy Agency.>

Both these conventions are based on the principle of civil liability of
the operator of a nuclear installation that bears a full and exclusive liabil-
ity for the nuclear damage.

Half a century of the existence of these first generation conventions
needed to be adapted to new conditions. This was especially due to the
development of nuclear industry and the consequences of the Chernobyl

2 The contracting states of the Vienna Convention and also the members of the “Vienna lia-
bility regime” are Argentina, Armenia, Belarus, Bolivia, Bosnia and Herzegovina, Brazil,
Bulgaria, Cameroon, Chile, Croatia, Cuba, Czech Republic, Egypt, Estonia, Hungary, Jordan,
Kazakhstan, Latvia, Lebanon, Lithuania, Mauritius, Mexico, Montenegro, Niger, Nigeria,
Peru, Philippines, Poland, Moldova, Romania, Russian Federation, Vol. Vincent and the
Grenadines, Saudi Arabia, Senegal, Serbia, Slovakia, Macedonia, Trinidad and Tobago,
Ukraine, and Uruguay.

3 The contracting states of the Paris Convention and also the members of the “Paris liability
regime” are Belgium, Denmark, Finland, France, Germany, Greece, Italy, the Netherlands,
Norway, Portugal, Slovenia, Spain, Sweden, Turkey, and United Kingdom (Switzerland
ratified the Paris Convention in 2009, however, in the version as amended by the Protocol
(2004); as a consequence the Paris Convention will become effective in Switzerland to-
gether with the Protocol (2004)).

4 1960 Paris Convention on Nuclear Third Party Liability [Paris Convention] [online]. 2014

[cit. 2014-08-18]. Available at: https://www.oecd-nea.org/law/nlparis_conv.html.

KOSNACOVA [NOVOTNA], M. Obéianskopravna zodpovednost za jadrovii $kodu v prave

EU. International and Comparative Law Review. 2004, roc. 4, ¢. 11, p. 35. ISSN 1213-8770.

2}
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disaster. The discussions have also shown that there is a need to extend
the liability of the operator of nuclear equipment which was shown as
undersized. The changes and amendments of the first generation conven-
tions also concerned the concept of the damage to be compensated as the
current extent has been shown inadequate as well as the extension of pe-
riod for application of the right to damage compensation (its extension
due to the health injuries).¢

The result was the revision of the nuclear liability regimes - in rela-
tion to the Vienna regime the Protocol in 1997 was adopted (Protocol
(1997)) and in relation to the Paris Convention the protocols which
amended the Paris Convention and Brussels Convention were adopted in
2004 (Protocol (2004)).

Another area that was of interest of the international community was
the creation of public funds of which aim was compensation of nuclear
damages in cases where the operator of the nuclear equipment, as a lia-
ble entity, would not compensate the damage. As a result of these efforts,
the Convention on Supplementary Compensation for Nuclear Damage
from 1997 was adopted. This is considered to be an independent conven-
tion which does not belong either to the Vienna regime or the Paris re-
gime. Accession to the Convention on Supplementary Compensation for
Nuclear Damage is not bound to any of these regimes and all the states
participating either in the Vienna regime or the Paris regime may accede
to this Convention. This convention is supported especially by the USA
that ratified it in 2008. The USA supports its adoption by the states be-
longing to the US sphere of interest (due to the fact that the Convention
reflects the needs and economic interests of the US nuclear industry).”
More than quarter a century from the adoption of this convention it has
not still become valid. This leads to a disappointment as many expecta-
tions were connected with this convention.

6 Compare with NOVOTNA, M. and J. HANDRLICA. Zodpovednost za jadrové $kody: Vyzvy pre
medzindrodnt a ndrodnt zodpovednostni legislativu v post-fukushimskom obdobi. 1. vyd.
Bratislava: Veda, vydavatel'stvo Slovenskej akadémie vied, 2011, p. 76. ISBN 978-80-224-
1218-6.

7 NOVOTNA, M. and J. HANDRLICA. Zodpovednost’ za jadrové $kody: Vyzvy pre medzindrodnii
a ndrodnii zodpovednostni legislativu v post-fukushimskom obdobi. 1. vyd. Bratislava: Ve-
da, vydavatel'stvo Slovenskej akadémie vied, 2011, p. 87. ISBN 978-80-224-1218-6.
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Participation of the European Union in the field of nuclear liability
law

European Union and its member states as contracting parties of the
nuclear liability conventions?

As this paper deals with the nuclear liability, an important issue to deal
with is the relations between international nuclear liability legislation
and the EU law. May the European Union, that has a status of a suprana-
tional community, in accordance with the Article 216 (1) TFEU which
regulates the implicit external competence of the EU, participate in any of
the nuclear liability regimes by accession to any of the conventions of the
first or second generation? The answer in this case would be negative.
The parties to these conventions may only be the sovereign states. This
fact thus excludes supranational organizations from accession to these
conventions.® This is the ground why the EU may not become a part of
this nuclear liability regime (i.e. a contracting party of any of these con-
ventions). This possibility is only reserved to states, including the EU
member states.

The secondary question is the accession of the EU member states to
the nuclear liability regime. This question is more complicated as it is
necessary to take into account more facts - temporal factor, i.e. time of
accession to a convention and, on the contrary, the time of accession of
a member state to the EU. Material factor, i.e. what is the content of the
nuclear liability conventions.

Status quo of the EU member states and their nuclear liability regime
is not homogenous. Ten EU member states are party to the Vienna Con-
vention (Bulgaria, the Czech Republic, Croatia, Estonia, Hungary, Latvia,
Lithuania, Poland, Romania, and Slovakia) and thirteen EU member
states are party to the Paris Convention (Belgium, Finland, Greece,
France, the Netherlands, Germany, Spain, Sweden, the United Kingdom,
[taly, Denmark, Portugal, and Slovenia).

Some EU member states do not take part in any international regime
(Austria, Ireland, Luxembourg, Cyprus, and Malta). These states either
adopted their own national legislation independent from the interna-

8 HANDRLICA, ]. and M. NOVOTNA. Eurépska tinia a Protokol z r. 1997, ktorym sa dopliiuje
Viedensky dohovor o ob¢ianskopravnej zodpovednosti za jadrové $kody zr. 1963. Justic-
nd revue. 2014, ro¢. 66, €. 2, pp. 252-268. ISSN 1335-6461.
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tional regimes or they rely on the universal tort law and generally appli-
cable conflict of law rules.

A part of this revised regime of the Vienna Convention, as amended
by the Protocol (1997) (effective as from 2003), are Latvia, Poland, and
Romania (the Czech Republic, Hungary, Italy, and Lithuania signed the
Protocol but have not ratified it yet).

Protocol (2004) that revised the Paris Convention was signed on
February 12th, 2004, on behalf of the European Community by all the EU
member states that are the party of the Paris Convention. However, the
Protocol (2004) has not become effective yet.

With respect to the Convention on Supplementary Compensation for
Nuclear Damage from 1997 (not yet effective) may be said that Romania
is the only EU member state that ratified this convention.

The membership in the EU significantly restricts the freedom of its
member states to act independently in the accession to international
agreements that are eligible to influence the applicability of the EU law in
this area, i.e. those laws that are regulated by the EU law. In addition, the
EU itself also enters into some areas, including the liability relations of
nuclear law.

Normative activity and other forms of the EU actions relating to
material and procedural aspects of nuclear liability

The material scope of the nuclear liability conventions is applicable both
to material regulation of conditions of establishment the liability for
damage caused by a nuclear incident as well as to procedural regulation
of setting the jurisdiction of the court that is competent to deal with the
nuclear damage compensation as well as with connected issue of recogni-
tion of such court decisions.

With respect to the material aspects of nuclear liability it is neces-
sary to note that the nuclear liability has not been regulated by any legal
act of the EU law. Not any EU legislation has been adopted yet that would
regulate concrete matters of nuclear damage liability and its compensa-
tion or that would be contrary to current or potential future nuclear lia-
bility legislation.

One of the reasons of the missing EU legal regulation (despite the
current efforts of the EU to cover the nuclear liability regime by the sin-
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gle EU secondary legislation) is the scope of competences of the EU in
this area.

Although some publications about the nuclear law refer to articles 98
and 203 of the Treaty Establishing the European Atomic Energy Commu-
nity (“EURATOM Treaty”), the competence of the EURATOM in this area
is not explicitly established.

An explicit interpretation of Article 98 of the EURATOM Treaty is
that it only regulates adoption of a directive regulating conclusion of in-
surance contract that cover the nuclear risks. Despite the relatively close-
ly specified field of application that could fall within the relevant di-
rective, interpretation of this article becomes broader and some authors
suggest that it is also applicable to an area of nuclear liability.

The purpose of the Article 203 of the EURATOM Treaty is to enable
the European Atomic Energy Community (“EURATOM”) to act if the
EURATOM does not have an explicit competence to act, but adoption of
certain act is necessary to attain the objectives of the EURATOM Commu-
nity (this article has an equivalent in Article 352 TFEU). If the Article 203
of the EURATOM Treaty is used, unanimous decision of all member states
in the Council is required. However, it is still questionable if the require-
ment of the necessity of the objectives of the EURATOM is achieved.?

Despite the disputable character of the EU competence in the area of
material aspects of nuclear damage compensation, the procedural aspect
of setting the court competence and the conditions of recognition and en-
forcement of the court decision fall within the EU competence.

From this point of view, the competence of the EU in the area of nu-
clear liability is clearly identified in accordance with the Article 81 (2)
TFEU. This article enables the European Parliament and the Council to
adopt measures, particularly when necessary for the proper functioning
of the internal market, aimed at ensuring the mutual recognition and en-
forcement between member states of judgments and of decisions in ex-
trajudicial cases (the competence of the EU in the justice cooperation).

Due to the EU competence in the area of enforcement and recogni-
tion of decisions in civil and commercial matters represented by the Reg-
ulation Brussels I that is overlapped with the procedural regulation of the

9 HANDRLICA, ]. and M. NOVOTNA. Eurépska tinia a Protokol z r. 1997, ktorym sa dopliiuje
Viedensky dohovor o ob¢ianskopravnej zodpovednosti za jadrové $kody zr. 1963. Justic-
nd revue. 2014, ro¢. 66, €. 2, pp. 252-268. ISSN 1335-6461.
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conventions regulating the nuclear liability, it is clear that the states are
not entitled to accede to these conventions without an authorization of
the EU institutions.

On the contrary, as the EU itself cannot participate in an internation-
al regime of the international nuclear liability law, it enters into this area
in a way that the EU authorizes its member states to accede or to ratify
specific international conventions. In such an authorization the EU must
explicitly specify the relation of the EU law to the regime established by
the international convention.10

The EU issued two authorization decisions concerning the interna-
tional liability regime of nuclear law.

The first authorization decision No.2004/294/EC authorized the
member states that participate in the Paris regime of nuclear liability to
ratify the Protocol that amended the Paris Convention or to accede to the
Paris Convention. This authorization decision obliged!! the member
states that were parties to the Paris Convention!? to ratify or accede to
the Protocol that revised the original Paris Convention. The obligation to
ratify or to accede to the revised Paris Convention is, however, not appli-
cable to Austria, Ireland, Luxemburg, and the non-nuclear states that
were not in the past or are currently not the contracting parties of the
Paris Convention in its original or amended version.

The second authorization decision No. 2013/434/EU was adopted in
2013 in relation to the Vienna nuclear liability regime. It authorizes spe-
cific EU member states, in the interest of the EU, to ratify the Protocol
that amends the Vienna Convention or to accede to this Convention and
to make a declaration on application of relevant internal rules of the
EU.13 This authorization decision, unlike the former, only authorizes (i.e.

10 HANDRLICA, J. and M. NOVOTNA. Eurépska tinia a Protokol z r. 1997, ktorym sa dopliiuje
Viedensky dohovor o ob¢ianskopravnej zodpovednosti za jadrové $kody z r. 1963. Justic-
nd revue. 2014, roc€. 66, ¢. 2, pp. 252-268. ISSN 1335-6461.

11 Compare article 1 of the authorization decision to the Protocol (2004): “Without preju-
dice to the Community’s powers, the Member States which are currently Contracting Par-
ties to the Paris Convention shall (highlighted by the authors) ratify the Protocol amend-
ing the Paris Convention, or accede to it, in the interest of the European Community.”

12 Belgium, Finland, France, the Netherlands, Germany, Spain, Sweden, United Kingdom,
Denmark, and Italy.

13 Protocol (1997) interferes with its procedural provisions into the exclusive competence
of the EU in its jurisdiction competence and the competence of enforcement and recogni-
tion of decisions. Due to this fact the ratification or accession to the protocol must be au-
thorized by the EU.
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enables, but not obliges)14 the member states to which it is addressed
(the Slovak Republic, Bulgaria, the Czech Republic, Estonia, Hungary,
Lithuania, and Poland) to ratify the Protocol from 1997 that amended the
Vienna Convention from 1963.

We will deal with the relation of these authorization decisions to the
EU law in section “The relation of the EU and the EU legislation to the
Protocols 2004 and 1997” of this study.

Regulation Brussels I and its relation to international nuclear
liability conventions

Council Regulation No.44/2001 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (Brussels [)15
(hereinafter as “Regulation Brussels[”) is the outcome of the so-called
communitarization of international private law. Its characteristic feature
is that the member states lose their competence to conclude internation-
al treaties regulating the competence, enforcement, and recognition of
decisions and to enter into obligations that may interfere the application
of the EU law in this area.1¢

After the Regulation Brussels I was adopted, the EU has acquired an
exclusive competence in the area of judicial cooperation and enforcement
of decisions. Member states were thus revoked the competence to enter

14 The original proposal of the authorization decision imposed the member states an obliga-
tion to ratify or to accede to the Protocol. The change of the wording was influenced by
the significant reservations of the member states concerning several of its provisions, in-
cluding the proposed obligation to accede the revised nuclear liability regime represent-
ed by the Protocol (1997). For further information relating to the original proposal of the
authorization decision and its potential impacts see HANDRLICA, J. and M. NOVOTNA. Eu-
ropska unia a Protokol zr. 1997, ktorym sa doplituje Viedensky dohovor o ob¢iansko-
pravnej zodpovednosti za jadrové Skody zr. 1963. Justicnd revue. 2014, roc. 66, €. 2,
pp. 252-268. ISSN 1335-6461.

15 The regulation Brussels I will be replaced (as from January 10%, 2015) by the Regulation
(EU) No.1215/2012 of the European Parliament and of the Council of December 12t,
2012, on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and
Commercial Matters.

16 NOVOTNA, M. and ]. HANDRLICA. Zodpovednost’ za jadrové skody: Vyzvy pre medzindrodnti
a ndrodnil zodpovednostni legislativu v post-fukushimskom obdobi. 1. vyd. Bratislava: Ve-
da, vydavatel'stvo Slovenskej akadémie vied, 2011, p. 299. ISBN 978-80-224-1218-6. Sim-
ilarly HANDRLICA, J. The Brussels I Regulation and Liability for Nuclear Damage. Nuclear
Law Bulletin: No. 86 [online]. 2010, no. 2, p. 30 [cit. 2014-08-18]. ISSN 0304-341X. Availa-
ble at: https://www.oecd-nea.org/law/nlb/NLB-86-E.pdf.
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into international obligations that regulate the areas of laws with this ex-
clusive EU competence.

Due to the fact that the original versions of both the Vienna Conven-
tion and the Paris convention, as well as their amended versions, contain
specific rules on judicial competence, there is a conflict with the Regula-
tion BrusselsI. There is a double conflict: (i) conflict between the two
sources of (ii) conflict between content of the provisions regulating the
jurisdiction rules.

The aim of the nuclear liability legislation was to establish a regime
of exclusive jurisdiction. According to the Article XI (1) of the Vienna
Convention, the competence to deal the actions on compensation of nu-
clear damages have those courts where the nuclear incident occurred.
This rule shall be applicable if the nuclear incident occurred in the terri-
tory of a state that is a party to the Vienna Convention. Similarly, the Arti-
cle 13 (a) of the Paris Convention establishes the criterion for jurisdiction
of courts, the place where the nuclear incident occurred.

Both, the Vienna Convention and the Paris Convention do not enable
the remission (renvoi), i.e. reference to national legal order of the con-
tracting member state. There is not any possibility for the contracting
member states to modify the exclusive jurisdiction established by the
Convention.!? If a plaintiff would sue a claim on a court of another con-
tracting state, that court would not be able to decide the case because of
the lack of competence.18

Unlike the exclusive competence which is typical for nuclear liability
legislation, the Regulation Brussels I enables alternative delimitation of
jurisdictions.

Article 2 of the Regulation Brussels I specifies the general rule for ju-
risdiction which means that persons domiciled in a member state shall be

17 HANDRLICA, J. and M. NOVOTNA. The Vienna Convention on Civil Liability for Nuclear
Damage Revisited: Challenges for Updating the Czech and Slovak Legal Framework. The
Lawyer Quarterly. 2013, vol. 3, no. 4, pp. 301-304. ISSN 1805-840X.

18 MAGNUS, U. Jurisdiction and Enforcement of Judgements under the Current Nuclear Lia-
bility Regimes within the EU Member States. In: N. PELZER, Hrsg. Europdisches Atomhaf-
tungsrecht im Umbruch. 1. Aufl. Baden-Baden: Nomos, 2010, p. 111. ISBN 978-3-8329-
5281-5.
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sued in the courts of that member state,!° whatever their nationality. The
Regulation Brussels I in its Article 5 (3) also regulates the alternative ju-
risdiction. According to this rule, in matters relating to tort, delict or qua-
si-delict,20 it shall be sued in the courts of the place where the harmful
event occurred or may occur. The case law of the EU courts interprets the
term place where the harmful event occurred as a place where the damage
occurred (i.e. the place where the damage happened) and at the same
time the place where the event, of which consequence is the damage, oc-
curred (i.e. the place where the damage happened).2!

From the above mentioned it is clear that application of the Brus-
sels I jurisdiction rules which enable the harmed person to opt several
courts of member states, may lead to forum shopping. Despite some
opinions refusing the negative connotations of forum shopping (due to
harmonized standard of judicial proceedings in some EU member states)
we cannot agree with application of this concept to nuclear liability cases.

The option of the harmed person to opt between several jurisdic-
tions in cases of nuclear incident of greater extent or radioactive contam-
ination during transport of nuclear material through the territory of
more EU member states, would be in contradiction with the aims of nu-
clear liability legislation - i.e. concentration of the decisions on the right
to damage compensation and elimination of broadly specified jurisdic-
tional rules, and with this related forum shopping.

The conflict of the Regulation Brussels ] with the nuclear liability
conventions requires definitions of the Regulation Brussels I application
in matters of nuclear liability enforcement, whether this regulation may
be applicable in nuclear liability matters, and if the answer is positive,
what would be the conditions for its application.

19 For the operators of the nuclear equipment who are natural persons, the domicile is on
the territory of a member state where the registered seat, central administration or main
place of business is.

20 See Athanasios Kalfelis v. Banque Schréder, Miinchmeyer, Hengst & Co., and Others [1988-
09-27]. Judgement of the Court of Justice of the European Union, C-189/87, pp.5579-
5587; and eDate Advertising GmbH v. X; and Olivier Martinez and Robert Martinez v. MGN
Limited [2011-11-25]. Judgement of the Court of Justice of the European Union, C-509/09
and C-161/10.

21 See Handelskwekerij G. ]. Bier B.V. v. Mines de Potasse d’Alsace S. A. [1976-11-30]. Judge-
ment of the Court of Justice of the European Union, C-21/76, pp. 1735-1749.
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Material application of Regulation Brussels I in nuclear liability
matters

Regulation Brussels I shall apply in civil and commercial matters. Both
these terms are, however, not legally defined, but these terms have their
autonomous interpretation. It is clear that application of Regulation
Brussels I falls within the private law and legal relations of public law are
excluded. Exclusion of public law relations does not mean that public
administrative institutions are automatically excluded from application
of Regulation Brussels I. These institutions are only excluded if they act
as public institutions, i.e. if they act from the position of their power.
However, if they act as a party to a private relation of a civil or commer-
cial nature the Regulation Brussels [ would be applicable. In this situation
it is not important where the claim was applied,?2 but what is the nature
of the legal relation.

Due to the fact that legal nuclear damage relations (arising both from
international as well as national legislations) may be characterized as
non-contractual obligations of a civil-law nature characterized by legal
channelling of the operator of nuclear equipment. This civil-law nature is
areason for application of the Regulation BrusselsI to legal relations
concerning the nuclear liability of the operator of nuclear equipment to-
wards persons harmed by a nuclear incident.

The fact that operators of nuclear equipment may be the states or
companies in which the states may have a majority, or natural persons
where the states performs inspections, or the fact that operating of nu-
clear facilities underlies an approval procedure, may lead to a conclusion
that the application of the Regulation Brussels I may be excluded in mat-
ters of nuclear damage liability (as there are significant public-law con-
notations of operating the nuclear facilities or there is an prevalence of
public-law elements over private-law elements).

Regulation Brussels 1 does not provide an exact definition of rela-
tionships that fall within civil or commercial matters. Therefore, a very
broad interpretation needs to be applied and to include into the ratione
materiae all relations concerning the civil and commercial matters, ex-
cept of those explicitly excluded by the Regulation Brussels I.

22 MAGNUS, U. and P. MANKOWSK]I, eds. Brussels I Regulation. 2 ed. Munich: Sellier, 2012,
p. 55.ISBN 978-3-86653-142-0.
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This procedure was also confirmed by the Court of Justice of the EU
(“CJEU”) that was dealing with the application of the Regulation Brus-
sels I in several cases.23 The CJEU confirmed that the material applicabil-
ity of the Regulation Brussels I is also applicable to relations where one
party of the relation was the public-law entity and the other party was
a private-law entity.2* However, this was conditional to the character of
action of the public-law entity, i.e. it shall act as a private entity in pri-
vate-law relations. The criterion would not be the status of a public entity
as state authority but the nature and character of the legal relation and
the nature of laws applicable to this relation. It is also irrelevant if the
public authority has a position of a plaintiff or a respondent.

If this was the interpretation, the application of Regulation Brussels I
would be excluded due to the reason that there would not be civil or
commercial matter in situation of performance of public functions.25

Since operation of nuclear facilities does not fall within performance
of public functions2é (even if the nuclear facility is operated directly by
the state or another public-law entity) and also due to the fact that the
nuclear liability legal relations are of a private-law character, the applica-
tion of the Regulation Brussels I would be applicable (unless it is exclud-
ed by Article 71 of the Regulation) also to determination of jurisdiction in
cases of nuclear damage compensation.

23 See LTU Lufttransportunternehmen GmbH & Co. KG v. Eurocontrol [1976-10-14]. Judge-
ment of the Court of Justice of the European Union, C-29/76, pp. 1541-1553; The Nether-
lands State v. Reinhold Riiffer [1980-12-16]. Judgement of the Court of Justice of the Euro-
pean Union, C-814/79, pp. 3808-3822; and Volker Sonntag v. Hans Waidmann, Elisabeth
Waidmann and Stefan Waidmann [1993-04-21]. Judgement of the Court of Justice of the
European Union, C-172/91, pp. 1-1990-1-2003.

2¢ KOSNACOVA [NOVOTNA], M. Obéianskopravna zodpovednost' za jadrovi $kodu v prave
EU. International and Comparative Law Review. 2004, roc. 4, ¢. 11, p. 39. ISSN 1213-8770.

25 Compare with LTU Lufttransportunternehmen GmbH & Co. KG v. Eurocontrol [1976-10-
14]. Judgement of the Court of Justice of the European Union, C-29/76, pp. 1541-1553;
Frahuil SA v. Assitalia SpA [2004-02-05]. Judgement of the Court of Justice of the Europe-
an Union, C-265/02, pp. [-1546-1-1557; and NOVOTNA, M. and J. HANDRLICA. Zodpoved-
nost' za jadrové skody: Vyzvy pre medzindrodni a ndrodniu zodpovednostnu legislativu
v post-fukushimskom obdobi. 1. vyd. Bratislava: Veda, vydavatel'stvo Slovenskej akadémie
vied, 2011, p. 301. ISBN 978-80-224-1218-6.

26 Compare with SANDS, Ph. and P. GALIZZI. The 1968 Brussels Convention and Liability for
Nuclear Damage. In: Reform of Civil Nuclear Liability: Budapest Symposium 1999. 1sted.
Paris: Organisation for Economic Co-Operation and Development, 2000, p. 494. ISBN 92-
64-05885-0.
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Subsumption of nuclear liability relations under the material scope
of Regulation Brussels I is also supported by the case law of the CJEU. The
case law of the CJEU interprets the civil and commercial as autonomous
terms, independent from legal orders of the member states and other le-
gal acts issued within the judicial cooperation in civil matters - e.g. Regu-
lation Rome 1127 that explicitly excludes the issues of nuclear damages
from its application.z8

Relationship of the Regulation Brussels I and the Vienna Convention
(1963) and the Paris Convention (1960)

The application of Regulation Brussels I to legal nuclear liability relations
does not establish a conclusion on its application to all the relations un-
derlying the EU jurisdiction. Since the nuclear liability conventions regu-
late independently the procedural jurisdictional rules and rules for
recognition and enforcement of decisions, it is important to define their
relation to the Regulation Brussels | and to define the source of law in
a concrete situation in relation to procedural aspects of nuclear damages.

Article 71 of the Regulation Brussels I is important for specification
of the relation of this regulation towards the Vienna Convention as well
as the Paris Convention in the area of nuclear liability relations. In ac-
cordance with the Article 71 of the Regulation, this Regulation does not
influence those conventions to which all the member states are contract-
ing parties and which regulate the jurisdiction or recognition and en-
forcement of decision in specific matters. This provision thus excludes
application of the Regulation to relations regulated by the conventions,
as the EU member states are parties to these conventions and these con-
ventions also regulate jurisdiction and recognition and enforcement of
decision.

Discussions may be about the interpretation of the term “specific
matters” as the Regulation does not specify this term. Specification of this
term would thus be subject to interpretation of the Regulation.2?

27 Article 1 (2) (f) of the Regulation (EC) No. 864/2007 of the European Parliament and of the
Council of 11 July 2007 on the Law Applicable to Non-Contractual Obligations (Rome II)
[2007-07-11]. Regulation of the Council of the European Union, No. 864/2007.

28 HANDRLICA, J. Channelling of Nuclear Third Party Liability towards the Operator Jeop-
ardised by the Brussels Regulation. Czech Yearbook of Public & Private International Law.
2011, vol. 2, p. 77. 1SSN 1805-0565.

29 MAGNUS, U. and P. MANKOWSK]I, eds. Brussels I Regulation. 24 ed. Munich: Sellier, 2012,
p. 866. ISBN 978-3-86653-142-0.
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The Vienna Convention as well as the Paris Convention regulate the
jurisdiction as well as recognition and enforcement of decisions in an au-
tonomous way. Due to the specific character of these liability relations,
these may be considered as a specific matter.3°

The Article 71 of the Regulation Brussels I would be of significant
importance for jurisdiction of courts in case of a nuclear incident in case
of a state that is a party to the Vienna Convention and at the same time is
an EU member state where the Regulation is directly applicable.

Despite the Article 71 of the Regulation Brussels| establishes the
priority of other conventions regulating specific matters, the interpreta-
tion of Article 71 clearly refers to conventions that the member states
were parties to in the time when the Regulation was adopted and vice
versa, does not apply to conventions the member states become parties
to in the future.31

This interpretation may be supported by the Brussels Convention on
jurisdiction and enforcement of judgments in civil and commercial mat-
ters (1968) which is the legal predecessor of the Regulation Brussels I.
This Brussels Convention in its Article 57 (1) acknowledged a prior ap-
plication to conventions regulating specific jurisdiction or recognition
and enforcement of decisions in specific matters the contracting parties
of this convention were parties to or may become the parties to in the fu-
ture. As the Regulation Brussels I does not regulate a prior application of
international treaties the member states may become parties to, it is
clear that it was not intention of the Regulation Brussels I to give priority
to the conventions the member states were party to when the Regulation
was adopted (this may be supported by the argument that during the leg-
islation process specific conventions were discussed that would have
a prior application).

From the facts we mentioned above, it is clear that the Regulation
Brussels I is not applicable in nuclear damage compensation in all EU
member states as most of them are contracting party either to the Vienna
Convention or the Paris Convention and based on Article 71 of the Regu-
lation the procedural rules of these liability conventions shall apply.

30 For more details see KOSNACOVA [NOVOTNA], M. Obgianskopravna zodpovednost’ za
jadrovu $kodu v prave EU. International and Comparative Law Review. 2004, ro¢. 4, ¢. 11,
pp. 37-40. ISSN 1213-8770.

31 MAGNUS, U. and P. MANKOWSK], eds. Brussels I Regulation. 2" ed. Munich: Sellier, 2012,
p- 860. ISBN 978-3-86653-142-0.
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Despite relatively clear division of application between the Regula-
tion Brussels I and other international conventions regulating court ju-
risdiction in specific matters, the Article 71 of the Regulation Brussels |
keeps some questions unanswered. These are especially the situations
where the Vienna Convention or the Paris Convention regulate some spe-
cific issues only marginally, but the Regulation Brussels I regulates such
issue in its complexity.32 The CJEU was of opinion that a convention that
regulates specific matters excludes the application of Regulation Brus-
sels [, however, only in questions which it regulates. This means that the
issues not regulated e.g. by the Vienna Convention (in matters of nuclear
liability) are regulated by the Regulation Brussels I, despite its Article 71.
We may thus speak about subsidiarity relation between the Vienna Con-
vention and Regulation Brussels 1.33

The relation of the EU and the EU legislation to the Protocols 2004
and 1997

As mentioned above, the Regulation Brussels I does not explicitly regu-
late its relation to the international conventions the member states were
not parties to in time of the adoption of the regulation, i.e. it is not clear
how to solve the situation if the member states intend to accede to con-
ventions after adoption of the Regulation.

To make assessment of these conventions in relation to member
states it is necessary to come out from the Amsterdam Treaty, which be-
came effective on May 1st, 1999, and which acknowledged new compe-
tences to the European Community in the area of justice cooperation in
civil matters.

In line with the AETR doctrine formulated by the CJEU and expressed
in Article 216 (1) TFEU, the EU has a competence to adopt and to realize
the contractual obligations towards third states, if the EU rules are
promulgated to achievement of the aims of the Treaty and the member
states are not competent to enter into these relations individually or col-
lectively. The judgment of the CJEU has thus specified the extent of the
EU competence in the field of international treaties conclusion. As a con-

32 HANDRLICA, J. The Brussels I Regulation and Liability for Nuclear Damage. Nuclear Law
Bulletin: No. 86 [online]. 2010, no. 2, p. 36 and following [cit. 2014-08-18]. ISSN 0304-
341X. Available at: https://www.oecd-nea.org/law/nlb/NLB-86-E.pdf.

33 MAGNUS, U. and P. MANKOWSK], eds. Brussels I Regulation. 2" ed. Munich: Sellier, 2012,
p. 869. ISBN 978-3-86653-142-0.
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sequence of adoption of the EU legislation, the member states lose their
competence to conclude international treaties.

This is applicable to the liability conventions of the second genera-
tion, i.e. the Protocol (1997) that revised the Vienna Convention and Pro-
tocol (2004) that revised the Paris Convention. Similarly, as in the case of
the conventions of the first generation, only the sovereign subjects of in-
ternational law may become its parties. The EU as a supranational com-
munity is thus excluded from participation in the cooperation within
these conventions.

As the EU has a competence in the area of freedom, security, and jus-
tice, which is also the area regulated by the Protocols from 2004 and
1997, the member states lost their competence to enter into internation-
al regimes established by these conventions.

Two facts are crucial: the first is the fact that both the EU as a supra-
national organization and the member states are not entitled to become
contracting parties of the protocols that amend the original nuclear lia-
bility legislation. The second is the effort of the EU institutions to cover
the “labyrinth of nuclear liability”34 through legislative activities that aim
is to support the coherent and consistent nuclear liability legislation of
the EU states and to harmonize the basic starting points on which this
regime is established (e.g. the limitation of liability, extent of damages to
be covered, etc.).

Due to these efforts the EU institutions have adopted the authoriza-
tion decisions in relation to the protocols:

4 In relation to the Protocol (2004) that amended the Paris Conven-
tion: Council Decision 2004/294/EC of 8t March 2004 Authorizing
the Member States Which Are Contracting Parties to the Paris Con-
vention of 29t July 1960 on Third Party Liability in the Field of Nu-
clear Energy to ratify, in the interest of the European Community, the
Protocol amending that Convention, or to accede to it;

4 In relation to the Protocol (1997) that amended the Vienna Conven-
tion: Council Decision 2013/434/EU of 15% July 2013 Authorizing
Certain Member States to Ratify, or to Accede to, the Protocol
Amending the Vienna Convention on Civil Liability for Nuclear Dam-

34#VANDEN BORRE, T. Nuclear Liability: An Anachronism in EU Energy Policy?. In: M. M.
ROGGENKAMP and U. HAMMER, eds. European Energy Law Report VII. 1sted. Antwerp:
Intersentia, 2010, pp. 183-191. Energy and Law 11. ISBN 978-94-000-0049-0.

STUDIES 111



2014, ro¢nik I1,, ¢islo 3, s. 96-123
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

q I SOCIETAS ET IURISPRUDENTIA
D |
CIETAS
age of 21st May 1963, in the interest of the European Union, and to
make a declaration on the application of the relevant internal rules of
the Union law.

The basic question connected with these authorization decisions is
how to understand their meaning. Do these authorization decisions ena-
ble the member states to depart (if they decide) from the Regulation
Brussels I that they will accede as a contracting party to the nuclear lia-
bility conventions or do these authorization decisions oblige the member
states to ratify (accede to) these conventions as one interpretation may
be that these authorization decisions represent a decision of the EU to
respect the nuclear liability conventions and thus to integrate them into
the EU law.

Solutions of this question assume clarification of several variances in
the text of both these authorization decisions. The first authorization de-
cision relating to the Protocol (2004) that amended the Paris Convention
stipulates that the member states “shall ratify or accede” the Protocol.
The second authorization decision relating to the Protocol (1999) that
amended the Vienna Convention established a facultative decision of the
member states (“the Council hereby authorizes...”) to ratify or to accede
the Protocol.35

The nature of the latter authorization decision that authorizes the
member state to ratify or to accede the Protocol makes a conclusion (to-
gether with the AETR doctrine and the formulation “in the interest” of
the EU) that the authorization decisions only enable the member states
to become a contracting party to the Protocol, but after its ratification it
does not become automatically part of the EU law.

The same conclusion may be adopted also in case of the latter au-
thorization decision to the Protocol (2004), despite this authorization
decision obliged the member states to ratify or accede to the Protocol.
The obligation to accede to the Protocol (2004) is only addressed to spe-

35 The original version of the proposal of the authorization decision submitted by the Euro-
pean Commission imposed on the member states an obligation to ratify, in the interest of
the EU, the Protocol (1997). Compare Article 1 (1) of the original proposal of the decision:
“Without prejudice to the European Union’s powers, the Member States which are cur-
rently Parties to the Vienna Convention on Civil Liability for Nuclear Damage of 21st May
1963 shall (highlighted by the authors) ratify the 1997 Protocol, or accede to it, in the in-
terest of the European Union.” Obligation to ratify or to accede to the Protocol (1997) was
further changed (due to significant reservations of member states) to a possibility. This
also changed the character of this action.
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cific member states (Belgium, Finland, France, Greece, the Netherlands,
Germany, Portugal, Spain, Sweden, and the United Kingdom). Ratification
or accession to the convention will only be binding for the member states
as contracting parties, but will not be binding for the whole EU.36 This
conclusion may be supported by the text of the authorization decision as
it excludes from its application those member states that were not the
contracting parties of the original Paris Convention (Austria, Ireland, and
Luxembourg) and they are not bound by the obligation to accede the Pro-
tocol.37 These states are not the signatories of the Protocol (2004) and
according to the authorization decision (point 8) they “will continue to
base themselves on the Community rules contained in Regulation (EC)
No.44/2001 and to apply them in the area covered by the Paris Conven-
tion and by the Protocol amending that Convention.”38

In contrast with the states excluded from the application of the au-
thorization decision, the authorization decision does explicitly deal with
the collision of the Protocol with the Regulation Brussels I towards the
states that become the party to the revised Paris regime, as it is assumed
by the authorization decision.

If the aim of the authorization decision would be the priority of the
Regulation Brussels I, the text of the authorization decision would also
include the obligation of the concerned member states to accede or to
ratify the Protocol (2004) with the reservation of the prior application of
the Regulation Brussels I (similarly as in case of authorization decision3?

36 Pelzer is of an opposite opinion. In his view, the authorization decision has as a conse-
quence that the Protocol (2004) becomes a part of the EU legal order. There shall be a re-
lation of the lex generalis (Regulation BrusselsI) and lex specialis (Protocol (2004)).
PELZER, N. Hrsg. Europdisches Atomhaftungsrecht im Umbruch: European Nuclear Liabili-
ty Law in a Process of Change. 1. Aufl. Baden-Baden: Nomos, 2010, p. 142. ISBN 978-3-
8329-5281-5.

37 The authorization decision was not in compliance (till July 1st, 2007) with Article 1 and 2
of the Protocol on the position of Denmark annexed to the Treaty on European Union and
to the Treaty establishing the European Community binding also for Denmark as it is also
a party to the Protocol (2004). The mutual relation of Denmark and the issue in question
was resolved by two bilateral agreements between Denmark and the European Commu-
nity. HANDRLICA, J. and M. NOVOTNA. Eur6pska tinia a Protokol z r. 1997, ktorym sa do-
pliiuje Viedensky dohovor o ob¢ianskopravnej zodpovednosti za jadrové skody zr. 1963.
Justi¢nd revue. 2014, roc. 66, €. 2, pp. 252-268. ISSN 1335-6461.

38 HANDRLICA, ]. and M. NOVOTNA. Eurépska tinia a Protokol z r. 1997, ktorym sa dopliiuje
Viedensky dohovor o ob¢ianskopravnej zodpovednosti za jadrové skody z r. 1963. Justic-
nd revue. 2014, roc. 66, ¢. 2, pp. 252-268. ISSN 1335-6461.

39 Council Decision of 19 September 2002 Authorizing the Member States, in the Interest of the
Community, to Sign, Ratify or Accede to the International Convention on Civil Liability for
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in relation to the ratification of the International Convention on Civil Lia-
bility for Bunker Oil Pollution Damage (2001)).40

Solution of the collision of the Article 13 of the Protocol (2004) and
the Regulation Brussels] remains despite the authorization decision
obliged all member states that were parties of the Paris Convention at the
time the authorization decision was adopted to coordinate saving the rat-
ification documents or accession documents at the latest till Decem-
ber 31st, 2006. This has, however, not yet happened and the Protocol
(2004) has not come into force yet. There are still questions about con-
sequences of breach of this obligation.*!

The text of the authorization decision that entitles to the ratification
or accession to the Protocol (1997) and that regulates the relation of the
Protocol to Regulation Brussels ], is different from the text of the authori-
zation decision concerning the Protocol (2004).

The original proposal, similarly to the final version of the authoriza-
tion decision that entitles to ratification or accession to the Protocol that
revised the Vienna Convention, also included the requirement on the
member states to make a reservation in relation to the prior application
of the Regulation Brussels I provisions on enforcement and recognition
of decisions. According to the Article 3 of the original proposal of the au-
thorization decision, the addressees shall have been obliged to make
a declaration in time of accession or ratification, based on which the
judgments in matters regulated by the Protocol (1997) issued by a court
of the EU member state that is also a party to the Protocol, shall be rec-
ognized and enforced in any EU member state that is a contracting party
to the Protocol, in accordance with the EU law in that area.

Several member states formulated their reservation to the obligation
to make a declaration in time of accession or ratification of the Protocol

Bunker 0il Pollution Damage, 2001 (the Bunkers Convention) [2002-09-19]. Decision of the
Council of the European Union, No. 2002/762/EC.

40 HANDRLICA, J. and M. NOVOTNA. Eurépska tinia a Protokol z . 1997, ktorym sa dopliiuje
Viedensky dohovor o ob¢ianskopravnej zodpovednosti za jadrové skody z r. 1963. Justic-
nd revue. 2014, roc. 66, ¢. 2, pp. 252-268. ISSN 1335-6461.

41 The EU delivered a reasoned opinion to three EU member states (Belgium, Italy, and the
UK) in accordance with the Article 258 TFEU in 2012 to submit their observations due to
not fulfilment of their obligations from the authorization decision. HANDRLICA, J. and M.
NOVOTNA. Eurépska tnia a Protokol zr. 1997, ktorym sa dopliiuje Viedensky dohovor
o obc¢ianskopravnej zodpovednosti za jadrové Skody zr. 1963. Justicnd revue. 2014,
roc. 66, ¢. 2, pp. 252-268. ISSN 1335-6461.
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(1997) and pointed out the inconsistency with the position of those
member states that had to ratify or accede (based on the authorization
decision) to the Protocol (2004) that revised the Paris Convention. These
member states were not obliged to make such declaration on prior appli-
cation of the Regulation Brussels I. The European Commission has prom-
ised that it will make steps towards the member states participating in
the Paris Convention regime to make such reservations.*2

The final version of the declaration retained the substance of the res-
ervation relating the Regulation BrusselsI in a way that the provisions
regulating recognition and enforcement of decisions under Regulation
Brussels I shall prevail over procedural provisions on recognition and
enforcement of decisions of the Protocol (1997). In comparison to the
original text the text of the declaration has been slightly changed: “Judg-
ments on matters covered by the Protocol of 12th September 1997
amending the Vienna Convention on Civil Liability for Nuclear Damage of
21st May 1963, when given by a court of a Member State of the European
Union, which is a Contracting Party to that Protocol, shall be recognized
and enforceable in [name of the Member State making the declaration] in
accordance with the relevant rules of the European Union on the sub-
ject.”

By making the declaration the member states have given up the pos-
sibility to apply procedural rules of the Vienna Convention regime on
recognition and enforcement of decisions in their amended version and
are obliged to apply the procedural rules of the Regulation Brussels I. The
change to the original version of the text of the proposal of the authoriza-
tion decision concerned also the original obligation of the concerned
member states to make the declaration. Based on the approved version,
the Council has authorized the member states to make the declarations,
i.e. it left up to their discretion if they decide to make the declaration in
time of ratification or accession to the Protocol (1997).

Moreover, the declaration is only applicable to questions of enforce-
ment and recognition of decisions, i.e. the jurisdiction of the court compe-
tent to deal with the nuclear damage compensation is regulated by the
exclusive jurisdiction, as is regulated by the nuclear liability legislation of
the revised Vienna regime.

42 HANDRLICA, ]. and M. NOVOTNA. Eurépska tinia a Protokol z r. 1997, ktorym sa dopliiuje
Viedensky dohovor o ob¢ianskopravnej zodpovednosti za jadrové $kody zr. 1963. Justic-
nd revue. 2014, ro¢. 66, €. 2, pp. 252-268. ISSN 1335-6461.
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In this respect it is questionable if the Article 71 of the Regulation
Brussels 1 is applicable (which regulates the priority to international
treaties of which the member states were parties to in the time of adop-
tion of the Regulation Brussels I) to the revised Vienna regime. It is clear
that its priority is applied with respect to the Vienna Convention in its
original version. It is however questionable how to deal with the Protocol
(1997). If it would be understood as a new international treaty, Article 71
of the Regulation Brussels would not be applicable. If the Protocol
would be understood as amendment of the original version of the Vienna
Convention, it would be possible to apply the Article 71 of the Regulation
Brussels [ in relation to the Vienna Convention in its amended version.

The relation of the Regulation Rome II and nuclear liability
legislation

The Regulation Rome II cannot be ignored within the specification of the
relation between the EU secondary legislation and the international nu-
clear liability legislation. The Regulation Rome 143 is a tool for unification
of the collision regulation in non-contractual relationships. It is applica-
ble to civil and commercial matters.

As the nuclear liability compensation has acharacter of non-
contractual civil law liability and at the same time we may assume the
collision of several legal orders will be relevant if there is a nuclear inci-
dent having cross-border consequences (thus the basic conditions for
application of the regulation are met),* it is necessary to solve the rela-
tionship of the regulation to existing nuclear liability conventions.

At first glance it may seem that the relation of the regulation to the
nuclear liability conventions is clearly defined in Article 1 (2) (f) of the
regulation which stipulates that non-contractual obligations arising out
of nuclear damage shall be excluded from the scope of the regulation. Ex-
clusion of nuclear liability relations from the scope of application of the

43 Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July
2007 on the Law Applicable to Non-Contractual Obligations (Rome II) [2007-07-11]. Regu-
lation of the Council of the European Union, No. 864/2007.

4 The conditions of application of the Regulation also see NOVOTNA, M. Kolizna tiprava
mimozmluvnych zavazkov. In: N. STEFANKOVA, P. LYSINA, et al. Medzindrodné prdvo suk-
romné. 1. vyd. Praha: C. H. Beck, 2011, p. 394 and following. ISBN 978-80-7400-351-6.
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regulation was in the Explanatory Memorandum#s to the Regulation
Rome II reasoned by the importance of economic and state interests as
well as by contribution of the member states to the creation of liability
measures permitting the nuclear damage compensation in an interna-
tional system, that is established by conventions that regulate the field of
nuclear liability.

Explanatory memorandum proclaimed the priority of the nuclear li-
ability conventions to the provisions of the Regulation Rome II. On the
other hand, vague formulation and insufficient effectivity*¢ of the word-
ing of exclusion clause opened wide scope for interpretation.

In particular, it is not possible from the present structure (and with
the reference to explanatory memorandum) to identify the exact bounda-
ries between the regulation and nuclear liability conventions regulating
the matters of nuclear damage compensation. When the courts decide the
nuclear liability compensation cases, they use as a legal base the relevant
conventions which are self-executing treaties, i.e. they directly impose
the rights and obligations to the concerned persons. At the same time, in
all matters not regulated by these conventions (however, related with
damage compensation) the lex fori principle is used. Is the exclusion
clause also to the relations not falling under the scope of international
nuclear conventions, however, related with the establishment of the nu-
clear damage, or will these relations be regulated by the Regulation
Rome II?

The answer to this question cannot be found even in the Article 25 of
the Regulation that regulates the relation to the existing international
treaties and that enables the member states to apply preferentially the
conflict rules applicable to non-contractual obligations as specified by the
conventions that the member states were parties to in the time of adop-
tion of the regulation. From the text of the Regulation it is also not clear if
the Article 25 of the Regulation is applicable to conventions regulating
the nuclear damage compensation. We may assume from the explanatory
memorandum that the intention of the legislature was to establish the
prior applicability of conflict rules of the international conventions. Nei-

45 Explanatory Memorandum to the Proposal for a Regulation of the European Parliament and
the Council on the Law Applicable to Non-Contractual Obligations (“Rome 11”), presented by
the Commission.

46 NOCERA, F. Recent European Union Legislation and the International Nuclear Third Party
Liability Regime - Conflicts, Problems and Solutions. Uniform Law Review. 2004, vol. 9,
no. 1, p. 92. ISSN 1124-3694.
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ther the Vienna Convention, nor the Paris Convention are those interna-
tional treaties that would regulate the choice of applicable law. Due to
this fact, they should not be excluded from the scope of application of the
regulation.4”

If we accept this argumentation, the relations arising from nuclear
damage compensation governed by nuclear liability conventions would
be, according to the Article 1 (2) (f) of the Regulation, excluded from its
scope of application. On the other side, the conflict of law rules in matters
connected with nuclear damage compensation, that are however not di-
rectly the damage compensation relations, would underlie the Regulation
Rome II in matters of determination of applicable law. This may lead to
curious situation, i.e. another national law could be applied to nuclear
damage compensation and another national law to related relations.

If the Article 25 of the Regulation is interpreted in a close link with
the following article that imposes on the member states an obligation to
notify the European Commission the list of conventions to which this ar-
ticle applies. From the experience it may be assumed that the conven-
tions regulating nuclear damage liability stipulate the jurisdiction rules
in an autonomous way. By using the extensive interpretation, we may al-
so find a conflict of law rule and we may also theoretically consider about
exclusion of these conventions from the scope of application of the Regu-
lation Rome I1.48

If we use this argumentation, similarly, all the nuclear damage com-
pensation relations regulated by the nuclear liability conventions would
be excluded, in accordance with Article 1 (2) (f), from the scope of appli-
cation of the Regulation. In the same and according to Article 25, also the
relations connected with damage compensation would be excluded from
the scope of its application. This would ensure the full application priori-
ty of the international nuclear liability legislation over the Regulation
Rome II.

Conclusion

The nuclear liability relations have, due to their nature, both public law
and private law characters; the sources of law come from the interna-

47 KOSNACOVA [NOVOTNA], M. Obgianskopravna zodpovednost’ za jadrovi $kodu v prave
EU. International and Comparative Law Review. 2004, roc. 4, ¢. 11, p. 42. ISSN 1213-8770.
48 KOSNACOVA [NOVOTNA], M. Ob¢ianskopravna zodpovednost’ za jadrovii $kodu v prave
EU. International and Comparative Law Review. 2004, roc. 4, ¢. 11, p. 42. ISSN 1213-8770.
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tional and national environments. These relations are significantly diffi-
cult and the adoption of the EU secondary legislation has even made
these relations more complicated, despite that none of these EU legisla-
tive acts directly regulates the nuclear damage compensation.

In the EU, the nuclear liability damage rules have not been unified or
harmonized so far in the form of secondary legislation. Nevertheless,
there is a conflict between international nuclear liability rules with the
EU rules, i.e. in areas that fall to the competence of the EU and that are at
the same time regulated by the instruments of international nuclear lia-
bility law (the matters of jurisdiction, enforcement, and recognition of
decisions). Due to this conflict of legal orders the member states have lost
their competence to enter into international relations independently and
to accept commitments in areas that fall within the EU competence (the
authorization decisions addressed to concrete member states are excep-
tion from this rule).

The attorneys at law Gomez-Acebo & Pombo have addressed a ques-
tionnaire elaborated from a mandate of the European Commission in
2007. The aim of this questionnaire was to identify the positions of the
member states, nuclear industry, international organizations managing
the international nuclear liability conventions (OECD, IAEA), and other
concerned subjects in the EU member states to the question of creation
the single European regime for the nuclear damage liability and the op-
timal tools for achievement of this aim.

The outcome was a study that outlined several possible reactions of
the EU to solve the nuclear liability matters on the EU level, including
their viability and the legal base for actions of the EURATOM Community.

The study proposes as first possibility to leave the current legal situ-
ation without any unification of nuclear law at the EU level. Another pos-
sibility was accession of all EU member states to the Paris Convention
and all its protocols. This would ensure the unification of nuclear liability
relations. It is, however, questionable, how the member states would re-
spond to the need to accede or to ratify the Paris Convention in its
amended version. And there are still member states that do not belong to
any liability regime and keep their neutral position.

Next possibility is accession of the EURATOM to the Paris Convention
in its revised version. The Article 98 of the EURATOM Treaty could be
used as a legal base for this accession. It is, however, questionable, if this
article is a sufficient legal base for this accession.
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The last possibility concerned adoption of adirective that would
harmonize minimum amount of the nuclear damage compensation and
that would have inspiration in the revised version of the Paris Conven-
tion.

Despite significant differences expressed by the respondents in rela-
tion to a preferred solution, several major points of the respondents’ an-
swers have common major features. The most important is refusal of ma-
jority of the respondents to adopt a directive. They argue by the lack of
competences of the EU in this area and they point out to the fact that the
“European” solution will not cover the need of “global” problems of nu-
clear liability as the nuclear damages may very often exceed the borders
of the EU.#° Another obstacle is the unwillingness of the parties to the Vi-
enna Convention to ratify the Paris Convention in its amended version.

Some states suggested other solutions leading to harmonization of
the nuclear liability regime within the EU (e.g. they suggest that all mem-
ber states that are party to the Paris Convention shall accede to the
Common Protocol on application of the Vienna and Paris Conventions; all
member states shall accede to the Vienna Convention in its amended ver-
sion; adoption of a directive based on both the Vienna and the Paris Con-
ventions; all member states shall accede to the Convention on additional
Compensation, etc.59).

How the EU will deal with the matter of the single European nuclear
“umbrella” is still not clear, despite we may only assume some steps as
there are some proposals to regulate this issue by the secondary legisla-
tion.
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K aktualnym problémom
trestnej zodpovednosti pravnickych osob
v podmienkach Slovenskej republiky

Current Issues
of Criminal Liability of Legal Entities
in the Slovak Republic

Andrea Gregusova

Abstract: The true criminal liability of legal entities, which could be incor-
porated into the Slovak Republic legislation, is once again a current topic.
Forthcoming legislation, made by the Ministry of Justice of the Slovak Re-
public, is heading to change the currently effective legislation based on the
concept of fictitious criminal liability of legal entities. In this study the au-
thor analyzes the substantive provisions of the forthcoming legislation and
also brings point of view on the most fundamental changes for the Slovak
criminal law, which are connected with forthcoming legislation. The paper
also deals with issues of creating of new legislation resulting from the cur-
rently considering comments from the inter-ministerial review, which was
completed on August 5t, 2014.

Key Words: Criminal Liability; Legal Entity; Principle of Legal Entity’s
Criminal Liability; Legal Successor of a Legal Entity; Offenses of Legal Enti-
ties; Sanctions; Punishments; the Slovak Republic.

Abstrakt: Zavedenie pravej trestnej zodpovednosti prdvnickych oséb do
slovenského prdvneho poriadku je v sticasnosti opdt aktudInou témou. No-
vy ndvrh osobitného zdkona z dielne Ministerstva spravodlivosti Slovenskej
republiky smeruje ku zmene aktudlne ucinnej legislativy vychddzajicej
z koncepcie nepravej trestnej zodpovednosti prdvnickych oséb. Autorka sa
vo svojej Studii zaoberd analyzou hmotnoprdvnych ustanoveni navrhovanej
prdvnej upravy, a zdroveri pribliZuje najzdsadnejsie zmeny, ktoré ndvrh zd-
kona prindsa pre slovenské trestné prdvo. V prispevku taktieZ poukazuje na
problémy stvisiace s kreovanim novej prdvnej tipravy, vyplyvajtice z aktu-
dlne vyhodnotenych pripomienok k predloZenému ndvrhu zdkona z medzi-
rezortného pripomienkového konania, ktoré bolo ukoncené k5. augustu
2014.
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KTltcové slova: Trestnd zodpovednost; prdvnickd osoba; zdsada trestnej
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Uvod

Problematika trestnej zodpovednosti pravnickych oséb v kontinental-
nom pravnom systéme nepredstavuje doposial neznamy problém, aj ked’
jej samotna podstata vychadza z tradi¢nych prvkov angloamerickej prav-
nej kultdry. UZ v roku 2010 ku koncep¢nému riesSeniu trestnej zodpoved-
nosti pravnickych osob pristipila aj Slovenska republika, a to prijatim
zékona ¢. 224/2010 Z.z., ktorym sa meni a doplia zakon ¢ 300/2005 Z.z.
Trestny zakon v zneni neskorsich predpisov (d'alej len ,Trestny zakon*).
Tymto bol do slovenského pravneho poriadku zavedeny model tzv. ne-
pravej trestnej zodpovednosti pravnickych osoéb. Zakonodarca v Trest-
nom zakone upravil nové druhy sankcii, a to v podobe ochrannych opat-
reni - zhabanie pefiaZnej Ciastky podl'a § 83a Trestného zakona a zhaba-
nie majetku podl'a § 83b Trestného zdkona, ktoré moZzno ulozit za spa-
chany trestny ¢in, hoci aj v stadiu pokusu, pripadne aj za d'alSie formy
Ucasti na trestnom cine, ktory mozno pricitat’ pravnickej osobe. V tejto
suvislosti mozno konstatovat, Ze model nepravej trestnej zodpovednosti
pravnickych osOb sa nestal efektivnou sucastou slovenského pravneho
poriadku, ked'Ze zo Statistickych tdajov Ministerstva spravodlivosti Slo-
venskej republiky vyplyva, Ze do konca roku 2012 Ziadny std ochranné
opatrenia pravnickej osobe neulozil.!

V nadvéznosti na vyssie uvedené je vzaujme plnenia medzinarod-
nych zavazkov a povinnosti vyplyvajucich z Clenstva Slovenskej republi-
ky v Eurépskej Unii viac ako nevyhnutné, aby boli prijaté opatrenia pre
vytvorenie efektivneho sank¢ného systému pravnickych oséb. Aktuilna
vol'ba Ministerstva spravodlivosti Slovenskej republiky preto smeruje
k zavedeniu pravej trestnej zodpovednosti pravnickych oséb, ktord ok-
rem iného predstavuje novy nastroj v boji proti organizovanému zlocinu,
korupcii ¢i ekonomicky motivovanej trestnej cinnosti. NavySe, vyz-
namnym ciel'om zavadzania pravej trestnej zodpovednosti do pravnych
poriadkov kontinentalneho systému vobec je aj samotna generalna pre-
vencia protipravneho konania. Z tychto dévodov bol diia 19. decembra
2013 predloZeny do medzirezortného pripomienkového konania novy

1 Statistiky. In: Ministerstvo spravodlivosti Slovenskej republiky [online]. 2014 [cit. 2014-08-
06]. Dostupné na: http://www.justice.gov.sk/Stranky/Informacie/Statistiky.aspx.
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navrh zdkona o trestnej zodpovednosti pravnickych oséb (d’alej aj ,navrh
zakona"“), ktory sa aktualne stdva predmetom rozsiahlych odbornych dis-
kusii. Navrh zakona bol vypracovany na zaklade Planu legislativnych tloh
vlady Slovenskej republiky a reflektuje tilohy vyplyvajice z uzneseni pri-
jatych vladou Slovenskej republiky, najma z Navrhu opatreni na zabezpe-
Cenie plnenia odporucani prijatych Pracovnou skupinou OECD pre tplat-
karstvo v medzindrodnych obchodnych transakcidch pre Slovensku re-
publiku v ramci Fazy 3 hodnoteni a Ak¢ného planu boja proti daniovym
podvodom na roky 2012 az 2016.2 V tejto suvislosti je nutné uviest, Ze
nejde o prvy pokus o zavedenie pravej trestnej zodpovednosti pravnic-
kych os6b do slovenského pravneho poriadku. V minulosti bolo predlo-
Zenych niekol’ko navrhov zakonov (vrokoch 2004 a 2005 v suvislosti
s rekodifikaciou trestného prava, dva identické navrhy v roku 2006 a na-
sledne d’alsi navrh v roku 2007), ktoré vSak nenasli dostato¢nu podporu,
aby presli legislativnym procesom.3

V auguste 2014 sa navrh zakona nachadza v $taddiu rokovania vlady
Slovenskej republiky, po tom, ¢o bol opatovne vrateny do medzirezort-
ného pripomienkového konania z dovodu aktualizacie jeho znenia. Z vy-
sledkov vyhodnotenia pripomienok vyplyva, Ze ich pocet dosiahol ¢islo
496, z toho akceptovanych bolo 287 a ¢iastocne akceptovanych 110 pri-
pomienok. Kym ich majoritnd ¢ast smerovala od oslovenych subjektov,
37 pripomienok ziskal zakon od ostatnych subjektov, pricom absentuju
akékol'vek hromadné pripomienky verejnosti. Jednou zo zasadnych pri-
pomienok, ktorda bola vyhodnotena ako akceptovang, je poukazanie na
dopad navrhovanej pravnej Upravy na Statny rozpocet. Najma v suvislosti
so zmenami v zadkone ¢. 330/2007 Z.z. o registri trestov a o zmene a do-
plneni niektorych zdkonov bude potrebné vytvorit nové komponenty ap-
likacie a zaistit' novu funkcionalitu na novom portali pre zabezpecenie
verejnej dostupnosti udajov v rozsahu vypisu z registra trestov pre prav-
nické osoby, s ktorou navrh zakona pocita.

Ciel'om nasledujuceho textu je pribliZit najzasadnejsie zmeny, ktoré
prinasa navrh zdkona o trestnej zodpovednosti pravnickych oséb pre
trestné pravo v podmienkach Slovenskej republiky, s poukazanim na naj-

2 Predkladacia sprava. In: Ministerstvo spravodlivosti Slovenskej republiky [online]. 2014
[cit. 2014-08-06]. Dostupné na: https://Itjustice.gov.sk/Document/PrintForm.aspx?inst
EID=56&matEID=6921&docEID=345319&docFormEID=13&docTypeEID=-1&format=pdf
&langEID=1&tStamp=20140124073334497.

3 KURILOVSKA, L. Trestna zodpovednost pravnickych oséb. Justicnd revue. 2013, roc. 65,
¢.10,s. 1288. ISSN 1335-6461.
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zasadnejsie problémy suvisiace s jej zavedenim do slovenského pravneho
poriadku, vychadzajic z aktudlne vyhodnotenych pripomienok z medzi-
rezortného pripomienkového konania k predloZenému navrhu zakona.

Modifikacia zakladnych zasad trestného prava

Zdsada suibeZnej nezavislej trestnej zodpovednosti fyzickych
a pravnickych os6b

Zavedenie pravej trestnej zodpovednosti pravnickych oséb do sloven-
ského pravneho poriadku ma zdsadny vplyv aj na systém zakladnych za-
sad trestného prava, t,j. vychodiskovych idei, z ktorych slovenské trestné
pravo doposial' vychadzalo. Vyznamni modifikdciu prindSa zavedenie
pravej trestnej zodpovednosti pravnickych osob pre vychodiskovu zasa-
du trestného prava hmotného - a to ,zdsadu individudlnej trestnej zodpo-
vednosti“. Uvedena zasada je premietnuta v ustanoveniach § 19 ods. 1
Trestného zakona, kde sa uvadza, ze ,pdchatelom trestného cinu je ten,
kto trestny ¢in spdchal sdm“ a § 19 ods. 2 Trestného zakona, kde sa uva-
dza, Ze ,pdchatelom méZe byt fyzickd osoba.” V sicasnosti moZno konsta-
tovat, Ze pri vyvodzovani individualnej trestnej zodpovednosti fyzickych
0s0b posobiacich v organiza¢nych Struktirach pravnickych oséb docha-
dza k réznorodym aplika¢nym problémom pravnej tipravy, najma z toho
dovodu, ze v zloZitej vnutornej Struktire pravnickych oséb je narocné
identifikovat individualne zodpovednu fyzickt osobu. Preto vzhl'adom na
existenciu dékaznej nddze v mnohych pripadoch dochadza k zastaveniu
trestného stihania.* Mencerova v tejto suvislosti uvadza, Ze ,v sticasnosti
zdsada individudlnej trestnej zodpovednosti nardZa v mnohych ohladoch
na hranice svojej tcinnosti, ktoré nie je schopnd prekrocit.

Prijatie pravej trestnej zodpovednosti pravnickych os6b podstatne
zmenli filozofiu vnimania trestnej zodpovednosti tym, Ze sa rozsiri okruh
pachatel'ov o pravnické osoby a pribudne nova zasada kolektivnej zod-

o~

MUSIL, J. Trestni odpovédnost pravnickych osob - ano ¢i ne? Trestni prdvo. 2000, roc. 5,
¢.7-8,s.6.1SSN 1211-2860.

MENCEROVA, 1. Zasada individualnej trestnej zodpovednosti atrestnd zodpovednost
pravnickych osob. In: D. CICKANOVA, Z. ILLYOVA, V. MICATEK a 0. RUZICKA, eds. Brati-
slavské prdvnické forum 2013 [online]. 1. vyd. Bratislava: Univerzita Komenského v Brati-
slave, Pravnicka fakulta, 2013, s. 1018 [cit. 2014-08-06]. ISBN 978-80-7160-365-8. Do-
stupné na: http://www.lawconference.sk/archiv/bpf 2013 /sprava/files/zborniky/Ses-
sion%200f%20Criminal%20Law.pdf.
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povednosti.6 Navrh zdkona priamo v ustanoveni § 4 ods. 4 upravuje, Ze
Jtrestnd zodpovednost' prdvnickej osoby nie je podmienend vyvodenim
trestnej zodpovednosti voli fyzickej osobe, a zdroven nie je podmienend ani
zistenim, ktord konkrétna fyzickd osoba konala spésobom ustanovenym
v zdkone.” V tejto suvislosti Jelinek a Herczeg uvadzaji, ze dochadza
k premene zakladnej zasady trestného prava - zasady individualnej
trestnej zodpovednosti fyzickej osoby na zdsadu stibeZnej nezdvislej trest-
nej zodpovednosti fyzickej a prdvnickej osoby. Tato zmena vSak nenastava
generalne, ale novi zdsadu mozno uplatnit’ len v tych pripadoch, v kto-
rych moze byt pravnicka osoba pachatelom trestného ¢inu, najma s pou-
kazanim na taxativny vypocet trestnych ¢inov, ktory je sticastou navrhu
zakona a pre ktoré moze trestna zodpovednost pravnickej osoby vznik-
nut (blizsie k tejto problematike v dalSom texte). K vyhradnej aplikacii
zasady individudlnej trestnej zodpovednosti dochadza pri trestnych ci-
noch, ktorych pachatelom mézZe byt len fyzicka osoba, anaopak, pri
trestnych ¢inoch, ktorych pachatelom mézZe byt sdcasne aj pravnicka
osoba sa uplatni zasada stuibeznej nezavislej trestnej zodpovednosti fyzic-
kej a pravnickej osoby.” Paralelna trestna zodpovednost fyzickej a prav-
nickej osoby sa uplatnuje napriklad vo Francizsku, Holandsku ¢i Slovin-
sku. V porovnani s mad’'arskou pravnou upravou, ktora vychadza z akce-
sorickej povahy trestnej zodpovednosti pravnickych os6b vo vztahu
k trestnej zodpovednosti fyzickych osob, tj. neméze byt vyvodzovana
samostatne, ale len subezne s trestnou zodpovednostou konkrétnej fy-
zickej osoby,® sa domnievam, Ze aktualne rieSenie v navrhovanej sloven-
skej pravnej uprave je racionalnejsie. Jednym z vychodiskovych dévodov
zavadzania pravej trestnej zodpovednosti pravnickych oséb je totiz aj ta
skuto¢nost, Ze v aplikacnej praxi dochadza k problémom pri uplatneni
zasady individudlnej trestnej zodpovednosti voci konkrétnej fyzickej
osobe v zlozitych organiza¢nych Struktdrach pravnickej osoby. Odborna
diskusia v suvislosti s kreovanim novej zasady trestného prava smerova-

N

TURAYOVA, Y. Pravnicka osoba - novy subjekt trestnopravnej zodpovednosti. In: D. CIC-
KANOVA, Z. ILLYOVA, V. MICATEK a 0. RUZICKA, eds. Bratislavské prdvnické forum 2013
[online]. 1. vyd. Bratislava: Univerzita Komenského v Bratislave, Pravnicka fakulta, 2013,
s.1091 [cit. 2014-08-06]. ISBN 978-80-7160-365-8. Dostupné na: http://www.lawconfe-
rence.sk/archiv/bpf_2013/sprava/files/zborniky/Session%200f%20Criminal%20Law.
pdf.
7 JELINEK, J. a J. HERCZEG. Zdkon o trestni odpovédnosti prdvnickych osob. Komentdr s judi-
katurou. 2. aktualiz. a pfeprac. vyd. Praha: Leges, 2013, s. 23. ISBN 978-80-87576-43-4.
8 KOHALMI, L. The Punishability of Legal Persons in Hungarian Criminal Law. In: M.
TOMASEK, ed. European Law and National Criminal Legislation: Volume 33. 1.vyd. Be-
roun: IFEC, 2007, s. 241. ISBN 80-85889-88-9.
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la aj ku skimaniu jej rozporu so zdsadou ,ne bis in idem”, t.j. nie dvakrat
v tej istej veci. Ked'Ze pravnicka osoba a fyzicka osoba st dva rozdielne
subjekty prava, odborna verejnost sa stotoZnila s ndzorom, Ze uplatiio-
vanim novej zasady trestného prava nedochadza k opatovnému postihu
rovnakého pachatela.

Zdsada trestnej zodpovednosti prdvneho ndstupcu prdavnickej osoby

Zasada trestnej zodpovednosti pravneho nastupcu pravnickej osoby je
d'alSou zasadou, ktoru kreuje navrh zakona o trestnej zodpovednosti
pravnickych osoOb. Jej aplikicia zaroven meni zakladny trestnopravny
vztah medzi Stdtom a pachatel'om trestného ¢inu, ktory vznika na zakla-
de protipravneho tkonu, ktorym je spachanie trestného ¢inu.? Relevant-
nym doévodom pre rieSenie problematiky pravneho nastupnictva pri
trestnej zodpovednosti pravnickych oséb je vylucenie moZnosti vyhnut
sa dosledkom trestnej zodpovednosti zo strany pravnickej osoby. Na
rozdiel od fyzickej osoby je pravnicka osoba subjektom prava, ktorej zru-
Senie azanik moéze predstavovat jednoduchy spdsob pre zbavenie sa
trestnej zodpovednosti za spachany trestny €in, a to napriklad jednodu-
chym prevodom majetkového alebo persondlneho substratu na iny sub-
jekt prava. Z tychto dévodov nie je pravnym dosledkom zaniku pravnic-
kej osoby zanik trestnosti ¢inu, podobne, ako v sticasnosti pravne rele-
vantna skutocnost, a to smrt pachatel’a, ktorym je fyzicka osoba. Z vyssie
uvedenych dovodov je aplikdcia novej trestnopravnej zasady nevyhnutna
pre efektivne vyvodzovanie trestnej zodpovednosti pravnickych osob.10

Navrhovana pravna dprava trestnopravneho instititu vychadza z ob-
jektivneho pristupu k prechodu trestnej zodpovednosti pravnickej osoby
na jej pravnych nastupcov, t.j. trestna zodpovednost prechadza na prav-
nych nastupcov ,ex lege“, a to bez ohl'adu na ich pocet, pricom je zaroven
irelevantné, ¢i organy ¢inné v trestnom konani realizovali procesné tko-
ny smerujice k zacatiu trestného stihania. Objektivny pristup k prechodu
trestnej zodpovednosti na pravneho nastupcu je vzmysle § 7 ods. 1 vy-
jadreny nasledovne: ,Trestnd zodpovednost' prdvnickej osoby, ktord bola
zrusend, prechddza na vsetkych jej prdvnych ndstupcov; to plati aj pre ne-
vykonané tresty, ak odsek 3 neustanovuje inak. Trestnd zodpovednost
prdvnickej osoby na fyzickil osobu neprechddza.” Podl'a dovodovej spravy

9 JELINEK, J. Trestni odpovédnost prdvnickych osob. 1.vyd. Praha: Linde, 2007, s. 139. ISBN
978-80-7201-683-9.

10FENYK, J. a L. SMEJKAL. Zdkon o trestni odpovédnosti prdvnickych osob a rizeni proti nim:
Komentdr. 1. vyd. Praha: Wolters Kluwer, 2012, s. 47. ISBN 978-80-7357-720-9.
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k navrhu zdkona bude pravne ndastupnictvo tzko spojené najma s pre-
chodom imania zruSenej pravnickej osoby, pricom tento pojem ma naja-
dekvatnejSie vyjadrit’ vazbu na pdvodny majetkovy substrat pravnickej
osoby.11

Ministerstvo vnutra Slovenskej republiky v medzirezortnom pripo-
mienkovom konani navrhovalo odstranit’ koliziu znenia § 7 ods. 1 a § 4
ods. 5 navrhu zakona, v zmysle ktorého ,trestnd zodpovednost’ prdvnickej
osoby nezanikd vyhldsenim konkurzu, vstupom do likviddcie, jej zrusenim
alebo zavedenim niitenej sprdvy.“ Ministerstvo vnutra Slovenskej republi-
ky argumentovalo tym, Ze predkladatel zakona zamysl'a ustanovit, Ze
trestna zodpovednost pravnickej osoby nezanika jej zrusenim, a stic¢asne
ustanovit v § 7 ods. 1 navrhu zakona, Ze trestnd zodpovednost pravnic-
kej osoby, ktord bola zruSena, prechddza na vSetkych jej pravnych na-
stupcov. Podl'a Ministerstva vnutra Slovenskej republiky z uvedenych
ustanoveni, ako aj z d'alSich ustanoveni (napr. stvrtej ¢asti navrhu zako-
na) nie je celkom zrejmé, ¢i vdanom pripade za kazdé jednotlivé tres-
tnopravne relevantné konanie maju byt vzdy trestne zodpovedné dve
pravnické osoby (zrusena pravnicka osoba aj jej pravny nastupca), alebo
od zruSenia pravnickej osoby ma byt vedené trestné konanie proti jej
pravnemu nastupcovi, resp. pravnym nastupcom. Uvedend pripomienka
bola vyhodnotend ako neakceptovand, s odévodnenim, Ze predkladatel
ma za to, Ze navrh zakona si v tychto Castiach neodporuje a jeho znenie je
dostatocne jasné v tom zmysle, Ze trestna zodpovednost pravnickej oso-
by, ktora bola zruSena, prechadza, nakol'ko nezanikla, na pravnych na-
stupcov.12

Ustanovenie § 7 ndvrhu zakona o trestnej zodpovednosti pravneho
nastupcu pravnickej osoby preslo aj d'alSou modifikaciou. Z paragrafové-
ho znenia bol vypusteny pévodny odsek 2, ktory upravoval postup stdu
v pripadoch, ked ma zrusena pravnicka osoba viacerych pravnych na-
stupcov. Navrh zakona expressis verbis ustanovoval, Ze trestna zodpo-
vednost bude zatazovat kaZzdého z nich, a to v rozsahu, ktory mal urcit
sud, pricom pri ukladani sankcie mal prihliadat na to, v akom rozsahu na
niektorého z nastupcov preslo imanie zodpovedajice prospechu, taktiez

11 Dévodovd sprdva k ndvrhu zdkona o trestnej zodpovednosti prdvnickych oséb v Slovenskej
republike.

12 Navrh zakona o trestnej zodpovednosti pravnickych oséb a o zmene a doplneni niekto-
rych zakonov. In: Ministerstvo spravodlivosti Slovenskej republiky [online]. 2014 [cit. 2014-
08-06]. Dostupné na: https://It.justice.gov.sk/Material/MaterialWorkflow.aspx?instEID=-
1&matEID=6921&langEID=1.
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na iné vyhody zo spachaného trestného ¢inu, a tiezZ v akom rozsahu prav-
ny nastupca pokracuje v ¢innosti, v suvislosti s ktorou bol spachany
trestny ¢in.13 Zaroven navrhovand pravna Uprava upustila od rieSenia si-
tuacie, kedy trestna zodpovednost neprechadza na pravneho nastupcu.
Burda vtejto suvislosti navrhuje nasledujicu formulaciu prislusného
ustanovenia: , Trestnd zodpovednost' podla odseku 1 neprejde na prdvneho
ndstupcu, ak je to vzhladom na rozsah a vyznam prdvneho ndstupnictva
alebo vzhl'adom na doterajsiu ¢innost’ a povest’ prdvneho ndstupcu alebo
vzhl'adom na okolnosti prdvneho ndstupnictva neprimerane prisne. [...]
Ano, mnou navrhované riesenie poskytuje priestor pre svojvélu i korupciu
orgdnov cinnych v trestnom konani a stdov. To ale nie je problém navrho-
vanej prdvnej tupravy, ale problém fungovania stdtu a spoloc¢nosti vébec.

Zasada trestnej zodpovednosti pravneho nastupcu v zmysle niekto-
rych zahrani¢nych pravnych tprav, na rozdiel od navrhovanej slovenskej
pravnej Upravy, nevychadza z objektivneho pristupu k prechodu trestne;j
zodpovednosti. Subjektivna podmienka je formulovana takym sp6sobom,
Ze trestna zodpovednost pravnickej osoby prechadza na jej pravneho na-
stupcu iba vtedy, ked pravny nastupca najneskér v okamihu vzniku
pravneho nastupnictva vedel alebo vzhladom k okolnostiam a svojim
pomerom mohol vediet, Ze sa pravnickd osoba pred vznikom pravneho
nastupnictva dopustila trestného ¢inu.!s> Jelinek sa domnieva, Ze ide ne-
pochybne o pravne zretelnejSie a premyslenejsie rieSenie, pretoze jedi-
nym pozitivnym prvkom objektivneho pristupu k prechodu trestnej zod-
povednosti je zjednoduSenie dokaznej situdcie v trestnom konani.'¢ Na
druhej strane mozno argumentovat tym, Ze preukazovanie ,vedomosti“
pravneho nastupcu o spAchanom trestnom ¢ine by bolo ndro¢nym proce-
som, ktory by v kone¢nom désledku viedol k neuplatiiovaniu tak doleZi-
tého trestnopravneho institutu.

13 Dévodovd sprdva k ndvrhu zdkona o trestnej zodpovednosti prdvnickych oséb v Slovenskej
republike.

14 BURDA, E. Pravne nastupnictvo trestnej zodpovednosti pravnickych oséb. In: D. CICKA-
NOVA, Z. ILLYOVA, V. MICATEK a 0. RUZICKA, eds. Bratislavské prdvnické féorum 2013 [on-
line]. 1.vyd. Bratislava: Univerzita Komenského v Bratislave, Pravnickad fakulta, 2013,
s. 948 [cit. 2014-08-06]. ISBN 978-80-7160-365-8. Dostupné na: http://www.lawconfe-
rence.sk/archiv/bpf_2013/sprava/files/zborniky/Session%200f%20Criminal%20Law.
pdf.

15 SAMAL, P., . DEDIC, T. GRIVNA, F. PURY a]. RIHA. Trestni odpovédnost prdvnickych osob:
Komentdr. 1. vyd. Praha: C. H. Beck, 2012, s. 251. ISBN 978-80-7400-116-1.

16 JELINEK, J. Nad ¢eskym zakonem o trestni odpovédnosti pravnickych osob. In: J. JELINEK,
et al. Trestni odpovédnost prdvnickych osob v Ceské republice: Bilance a perspektivy. 1. vyd.
Praha: Leges, 2013, s. 108-116. ISBN 978-80-87576-58-8.
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Taxativny vypocet trestnych ¢inov pravnickych oséb

Navrhovana slovenskd pravna tUprava trestnej zodpovednosti pravnic-
kych os6b vychadza z vymedzenia taxativneho vypoctu trestnych c¢inov,
pri spachani ktorych dochadza ku vzniku trestnej zodpovednosti prav-
nickej osoby. V tejto suvislosti nie je vytvoreny Ziadny novy kataldg
trestnych ¢inov pravnickych oséb, ale hmotnopravny zaklad taxativneho
vypocltu predstavuje osobitna cast’ Trestného zakona. V pripade, ak by
navrh zakona upustil od takto nastavenej pravnej konstrukcie, zakono-
darca by sa vyhol nutnosti novelizovat pravny predpis, ak by v buduc-
nosti nastala potreba modifikacie vypoctu trestnych ¢inov. Primarnym
argumentom smerujucim ku kreovaniu trestnej zodpovednosti pravnic-
kych osdb pre vSetky trestné Ciny zaradené v osobitnej casti Trestného
zakona, pripadne pre trestné ¢iny, u ktorych to povaha skutkovej podsta-
ty pripusta,l” je najma to, Ze organy ¢inné v trestnom konani by v kaz-
dom konkrétnom pripade museli skimat, ¢i vzhl'adom na povahu spa-
chaného trestného ¢inu by vobec prichadzal do avahy vznik trestnej zod-
povednosti pravnickej osoby. Avsak, ako uvadza Samal, takto nastavena
pravna KkonStrukcia by najma v zaciatkoch svojej aplikacie prinasala
komplikacie, pricom by oslabila poziadavku pravnej istoty a predvidatel'
nosti prava.18

Ako bolo vyssie uvedené, zavadzanie pravej trestnej zodpovednosti
pravnickych os6b do slovenského pravneho poriadku je vyznamnym na-
strojom v boji proti ekonomickej kriminalite, a preto v zmysle povodného
navrhu zakona boli do taxativneho vypoctu trestnych cinov zaradené
vSetky trestné Ciny proti majetku, upravené v Stvrtej hlave, a trestné ¢iny
hospodarske, upravené v piatej hlave Trestného zdkona. Po ukonceni
medzirezortného pripomienkového konania doslo v tomto smere k ztze-
niu taxativneho vypoctu trestnych ¢inov. Z navrhu zakona boli vypustené
napriklad trestny ¢in kradeZe podla § 212 Trestného zakona, trestny c¢in
neopravneného pouZzivania cudzieho motorového vozidla podla §216
Trestného zakona a z piatej hlavy trestny €in zneuZzitia icasti na hospo-
darskej sutazi podla § 250 Trestného zdkona. Protimonopolny trad Slo-
venskej republiky v tejto suvislosti argumentoval tym, Ze efektivny po-
stih pravnickych osob pre trestny ¢in zneuzitia Ucasti na hospodarskej
sutazi by si vyzadoval prepracovany systém kooperacie medzi spravny-

17 BOHUSLAV, L. Krozsahu kriminalizace jednani pravnickych osob. Kriminalistika. 2011,
roc. 44, ¢.3,s.162. ISSN 1210-9150.

18 SAMAL, P., ]. DEDIC, T. GRIVNA, F. PURY a]. RiHA. Trestn{ odpovédnost prdvnickych osob:
Komentdr. 1. vyd. Praha: C. H. Beck, 2012, s. 147. ISBN 978-80-7400-116-1.
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mi orgdnmi a orgdnmi ¢innymi v trestnom konani, ako aj podrobnejsie
prepojenie trestnopravnej dpravy azdkona ¢.136/2001 Z.z. o ochrane
hospodarskej stitaZze v zneni neskorsich predpisov, pricom poukazal aj na
zahrani¢nu pravnu dpravu, Ktora vylucuje trestnopravny postih pravnic-
kych oso6b pre tento trestny ¢in.1?

Na zaklade vyhodnotenia pripomienky Republikovej inie zamestna-
vatel'ov boli z ustanovenia § 3 navrhu zdkona vypustené trestny ¢in nad-
rzovania podla § 339 Trestného zdkona, trestny €in krivého obvinenia
podla § 345 Trestného zakona a trestny ¢in krivej vypovede a krivej pri-
sahy podla § 346 Trestného zakona. Republikova Unia zamestnavatel'ov
povazuje ich zaradenie do katalégu trestnych c¢inov pravnickych oséb za
neprimerané, vzhl'adom na ich charakter, motivaciu pre pachanie, a naj-
ma vzhl'adom na formulaciu obligatérnych znakov skutkovej podstaty
trestného Cinu v osobitnej casti Trestného zdkona. Z vyssie uvedenych
doévodov navrhovalo niekol'ko d’al$ich pripomienkujtcich subjektov vy-
pustit’ z prislusného ustanovenia aj trestny ¢in ohrozovania mravnej vy-
chovy mladeze podl'a § 211 Trestného zakona, trestny ¢in prechovavania
detskej pornografie aucasti na detskom pornografickom predstaveni
podla § 370, trestny ¢in ohovarania podla § 373 Trestného zdkona ¢i
trestny ¢in porusenia dovernosti tstneho prejavu a iného prejavu osob-
nej povahy podla § 377 Trestného zakona. Uvedena Cast pripomienok
vSak nebola akceptovana a tieto trestné Ciny su aj nad’alej sicastou taxa-
tivneho vypoctu.20

Slovenska informacna sluzba ako pripomienkujuci subjekt v tejto su-
vislosti navrhla doplnenie taxativneho vypoctu trestnych ¢inov pravnic-
kych os6b najma o trestné ¢iny proti republike, upravené v siedmej hlave
osobitnej casti Trestného zakona. KedZe Slovenska informacna sluzba
v rozsahu svojej posobnosti ziskava, sustred’'uje a vyhodnocuje informa-
cie o cinnostiach ohrozujucich ustavné zriadenie, tizemnu celistvost
a zvrchovanost Slovenskej republiky, tato v oddévodneni svojej pripo-
mienky uvadza, Ze ,informdcie ziskané spravodajskou ¢innostou Sloven-
skej informacnej sluZzby nasvedCujiice tomu, Ze bol spdchany niektory z vys-

19 Za trestné ¢iny bude mozné postihovat aj firmy. In: Ministerstvo spravodlivosti Slovenskej
republiky [online]. 2013-12-20 [cit. 2014-08-06]. Dostupné na: http://www.justice.gov.
sk/Stranky/aktualitadetail.aspx?announcementID=1811.

20 Navrh zakona o trestnej zodpovednosti pravnickych osdb a o zmene a doplneni niekto-
rych zakonov. In: Ministerstvo spravodlivosti Slovenskej republiky [online]. 2014 [cit. 2014-
08-06]. Dostupné na: https://It.justice.gov.sk/Material/MaterialWorkflow.aspx?instEID=-
1&matEID=6921&langEID=1.
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Sie uvedenych trestnych cinov, nie vZdy poukazujii na to, Ze sa tohto skutku
dopustila individudlne urcend fyzickd osoba. Nakol'ko jednym z ciel'ov za-
vedenia trestnoprdvnej zodpovednosti prdvnickych oséb je vyhntit' sa stavu,
Ze nikto nebude postihnuty, ak nedéjde k postihnutiu pdchatela, najmd
z dbvodu, Ze ho nie je moZné v désledku Struktir riadenia v obchodnych
spolocnostiach zistit, navrhujeme medzi skutkové podstaty trestnych ¢inov
prdvnickych oséb zaradit’ aj vysSie uvedené trestné ¢iny.“?! Na zaklade vy-
hodnotenia pripomienky predkladatel’ zdkona rozsiril katalog trestnych
¢inov o trestny Cin teroru podla § 313 Trestného zdkona, ktory je zara-
deny v siedmej hlave osobitnej casti Trestného zakona.

Aktualny katalég trestnych Cinov pravnickych osob zohl'adiuje tak
medzinarodné zavazky Slovenskej republiky, ako aj zavazky vyplyvajtce
z jej Clenstva v Eurépskej dnii. Nad rdmec medzinarodnych zavazkov je
taxativny vypocet trestnych ¢inov rozsireny o trestné ¢iny datnové, pri-
¢om Fenyk zdoraziiuje, Ze fiSkalne trestné ¢iny, podobne, ako trestné ¢iny
vojenské, nemozno povazovat za zaleZitost, ktora ma medzinarodny
rozmer, aich objekt spravidla patri do vylucne vnutrostatneho chrane-
ného zaujmu.22 Podl'a dovodovej spravy k navrhu zakona je predstaveny
kataldg trestnych Cinov sticasne doplneny o tie trestné ¢iny, u ktorych je
ich pachanie prostrednictvom pravnickej osoby mozné s ohl'adom na ich
povahu a poznatky aplika¢nej praxe. Zaroven priamo dévodova sprava
odkazuje na skuto¢nost, Ze vzhl'adom na neustaly vyvoj medzinarodne;j
agendy mozno do buducna ocakavat potrebu d’alsej modifikacie navrho-
vaného kataldgu trestnych ¢inov pravnickych oséb.23

Vznik trestnej zodpovednosti pravnickych os6b

Na zaklade vyhodnotenia medzirezortného pripomienkového konania
doslo k prepracovaniu ustanovenia § 4 pévodného navrhu zakona, ktoré
upravuje zaklady trestnej zodpovednosti pravnickych oso6b, resp. vycho-
diskovy inStitat pricitatelnosti trestného ¢inu. Navrhovana pravna upra-
va sa v tejto suvislosti viac pribliZuje ceskej pravnej dprave vzniku trest-

21 Vyhodnotenie pripomienky. In: Ministerstvo spravodlivosti Slovenskej republiky [online].
2014 [cit. 2014-08-06]. Dostupné na: https://It.justice.gov.sk/Document/DocumentDe-
tailsReviewEvaluationDetail.aspx?instEID=56&matEID=6921&drCommentDocEID=3492
67&langEID=1&tStamp=20140124073334497.

22 FENYK, J. a L. SMEJKAL. Zdkon o trestni odpovédnosti prdvnickych osob a rizeni proti nim:
Komentdr' 1. vyd. Praha: Wolters Kluwer, 2012, s. 25. ISBN 978-80-7357-720-9.

23 Dévodovd sprdva k ndvrhu zdkona o trestnej zodpovednosti prdvnickych oséb v Slovenskej
republike.
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nej zodpovednosti pravnickej osoby.?* Prvym predpokladom pre vznik
trestnej zodpovednosti pravnickej osoby je spachanie trestného cinu
adruhym predpokladom je, Ze protipravny ¢in je spachany v zaujme
pravnickej osoby, v jej mene, v ramci jej ¢innosti alebo prostrednictvom
nej, ak konal

a) Statutdrny orgdn, cClen statutdrneho orgdnu alebo ind osoba, ktord je
oprdvnend menom prdvnickej osoby alebo za prdvnicki osobu konat,

b) ten, kto vykondva kontrolnti ¢innost’ alebo dohl'ad v rdmci prdvnickej
osoby, aj ked’ nemd iny vztah k prdvnickej osobe,

c) ten, kto vykondva rozhodujiici vplyv na riadenie tejto prdvnickej osoby,
alebo

d) iny zamestnanec alebo osoba v obdobnom postaveni (d'alej len ,za-
mestnanec”) pri plneni pracovnych tiloh.%

Povodné navrhované znenie ustanovenia § 4 ods. 2 navrhu zakona
upravovalo ciasto¢né liberacné dovody pre zanik trestnej zodpovednosti
pravnickej osoby, ktoré sa vztahovali na pripad, ak doslo ku spachaniu
trestného Cinu v pricinnej suvislosti s konanim osoby, ktora je radovy
zamestnanec pravnickej osoby. Uéelom liberaénych dévodov bolo nepo-
stihovat pravnickl osobu za trestnu ¢innost jej zamestnancov vykonanu
v rdmci ¢innosti pravnickej osoby, ktora je excesom daného zamestnanca.
Aktualne znenie ustanovenia § 4 ods.2 navrhu zakona je formulované
odliSne, ¢erpajuic inSpiraciu z formulacie ustanoveni ¢eskej pravnej tpra-
vy trestnej zodpovednosti pravnickych osob. Predmetné ustanovenie
upravuje podmienky, za ktorych mozZno protipravne konanie fyzickej
osoby konajicej v zaujme alebo v mene pravnickej osoby pricitat tejto
pravnickej osobe. Podla § 4 ods.2 aktudlneho znenia navrhu zakona
»prdvnickej osobe mozZno prititat’ spdchanie trestného cinu uvedeného
v § 3, ak bol spdchany konanim

a) orgdnu prdvnickej osoby alebo osoby uvedenej v odseku 1 pism. a),

b) osoby uvedenej v odseku 1 pism. b) a c), ktord konala v zdujme prdv-
nickej osoby, alebo

c) zamestnanca, ktory konal na zdklade rozhodnutia, schvdlenia alebo
pokynu orgdnu prdvnickej osoby alebo osoby uvedenej v odseku 1
pism. a) aZ c), alebo preto, Ze orgdny prdvnickej osoby alebo osoby
uvedené v odseku 1 pism. a) az c) nesplnili zdkonom uloZené povinnosti

24V Ceskej republike dita 01.01. 2012 nadobudol Gé¢innost’ zakon ¢ 418/2011 Sh. o trestni
odpovédnosti pravnickych osob a fizeni proti nim.
25§ 4 ods. 1 Ndvrhu zdkona o trestnej zodpovednosti prdvnickych osob v Slovenskej republike.
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v rdmci dohl'adu a kontroly nad Cinnostou zamestnancov, alebo nevy-
konali nevyhnutné opatrenia k zamedzeniu alebo odvrdteniu ndsled-
kov trestného ¢&inu.”

V ustanoveni § 4 ods. 3 navrhu zakona je upraveny tzv. materialny
korektiv vo vztahu Kk trestnym c¢inom pravnickej osoby spachanym jej
zamestnancami. Pravnicka osoba nie je za trestny ¢in trestne zodpovedna
vtedy, ak sice spiiia podmienky pri¢itatelnosti trestného ¢inu podla od-
seku 2, ale vyznam nesplnenia tychto dévodov ku spachanému trestnému
¢inu je vzhl'adom na predmet ¢innosti pravnickej osoby, spdsob vykona-
nia trestného ¢inu a jeho nasledky a okolnosti, za ktorych bol trestny ¢in
spachany, nepatrny.

Na zaklade vyssie uvedeného mozno formulovat nasledujtice obliga-
térne podmienky vzniku trestnej zodpovednosti pravnickej osoby, ktoré
musia byt nevyhnutne naplnené kumulativne:

a) protipravne konanie;

b) konanie fyzickej osoby uvedenej v § 4 ods. 1;

c) konanie vmene pravnickej osoby, vjej zaujme alebo prostrednic-
tvom nej;

d) ide o konanie, ktoré mozno pricitat pravnickej osobe podl'a § 4 ods. 2
navrhu zakona;

e) zaroven musi dojst k vyluceniu aplikacie tzv. materialneho korekti-
vu, tj. negativnej podmienky, za ktorej trestna zodpovednost prav-
nickej osoby nevznikne podl'a § 4 ods. 3 navrhu zdkona.

Sank¢ny systém pravnickych osob

Trestna zodpovednost pravnickych os6b, upravena v pravnych poriad-
koch krajin kontinentalneho pravneho systému, je budovana na dvojakej
koncepcii ich sankcionovania. Sankény systém je zaloZeny bud’ na jedinej
sankcii, a to v podobe petiaZného trestu, resp. pefiaznej pokuty, alebo na
pluralite trestnych sankcif.26 Kym pévodny navrh zdkona o trestnej zod-
povednosti pravnickych os6b v Slovenskej republike vychadzal z dua-
listického, a stu¢asne z pluralitného systému trestnych sankcii, t.j. v podo-
be trestov a ochranného opatrenia, ktoré mozno ulozit pravnickej osobe,
po ukoncéeni medzirezortného pripomienkového konania predkladatel
zakona od tejto koncepcie upustil. P6vodnym zdmerom predkladatel'a

26 JELINEK, J. a J. HERCZEG. Zdkon o trestni odpovédnosti prdvnickych osob. Komentdr s judi-
katurou. 2. aktualiz. a pteprac. vyd. Praha: Leges, 2013, s. 121-122. ISBN 978-80-87576-
43-4.
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bola formulacia zdkonnej moZnosti sudu ulozit pravnickej osobe ochran-
né opatrenie, ato sidny dohl'ad nad ¢innostou pravnickej osoby. Ucel
uloZeného ochranného opatrenia mal smerovat k realizacii dohl'adu nad
¢innost'ou pravnickej osoby vtrvani 1 az 5rokov, ktory by vykonaval
probacny alebo media¢ny uradnik, pripadne sidom urceny splnomocne-
nec. Ochranné opatrenie bolo mozné ulozit' vo vztahu k ¢innosti pravnic-
kej osoby alebo jej ¢asti, v suvislosti s ktorou bol trestny ¢in spachany.
Jeho sucastou mohlo byt uloZenie povinnosti pravnickej osobe prijat’ ne-
vyhnutné opatrenie na napravu, napriklad odstranenie Skodlivych na-
sledkov trestného ¢inu. P6vodny navrh zakona tak kreoval d’alsi okruh
povinnosti proba¢nym a mediacnym uradnikom, napriek skutocnosti, zZe
ich nedostato¢ny pocet je uz dlhsiu dobu kritizovany zo strany odbornej
verejnosti, najma v suvislosti s realizaciou kontroly vykonu alternativ-
nych trestov.2?

Aktudlna navrhovana pravna tprava teda od dualistickej koncepcie
sank¢éného systému upusta a vychadza vyhradne z taxativneho vypoctu
jednotlivych trestov, bez zakonnej moznosti sidu ulozit' pravnickej osobe
ochranné opatrenie. Podl'a § 10 navrhu zakona za spachany trestny cin
moZe sud ulozit pravnickej osobe tieto tresty:

a) trestzruSenia pravnickej osoby;

b) trest prepadnutia majetku;

c) trest prepadnutia veci;

d) penazny trest;

e) trestzakazu Cinnosti;

f) trest zdkazu prijimat dotacie alebo subvencie;

g) trest zdkazu prijimat pomoc a podporu poskytovanud zfondov Eu-
répskej tnie;

h) trest zakazu tcasti vo verejnom obstaravani;

i) trestzverejnenia odsudzujiceho rozsudku.

Vypocet jednotlivych druhov trestov zostal oproti p6vodne predlo-
Zenému navrhu zakona zachovany, s tym rozdielom, Ze na zaklade pri-
pomienky Uradu vlady Slovenskej republiky doslo kjeho rozsireniu
o trest zakazu prijimat pomoc a podporu poskytovanu z fondov Eurép-
skej Unie. Zmena v sankénom systéme trestov bola od6vodnend najma
plnenim zavazkov vyplyvajicich z pravnych aktov Eurdpskej unie, t..
z Nariadenia Komisie ¢.1302/2008 o centrdlnej databaze vylucenych

27 Dévodovd sprdva k ndvrhu zdkona o trestnej zodpovednosti prdvnickych oséb v Slovenskej
republike.
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subjektov a Nariadenia Eurépskeho parlamentu aRady ¢.966/2012
o rozpoctovych pravidlach (d'alej len ,Nariadenie o rozpoctovych pravid-
lach“), v ktorom sa uvadza, Ze organy clenskych Statov maju pristup k in-
formaciam ulozenym v centralnej databaze vylicenych subjektov a mézu
ich zohl'adnit, ak je to potrebné a na svoju zodpovednost, pri zadavani
zakaziek suvisiacich s plnenim rozpo¢tu. Preto Urad vlady Slovenskej re-
publiky v odévodneni vznesenej pripomienky uvadza, Ze zavedenie vyli-
Cenia pravnickej osoby z pomoci a podpory Eurdpskej tnie je nutné z do-
vodu dodrziavania zasad riadneho finan¢ného hospodarenia, transparen-
tnosti a nediskriminacie pri hospodareni s finan¢nymi prostriedkami Eu-
ropskej Uinie a zabezpecenia viditel'nosti jej Cinnosti v zmysle ¢l. 59 Na-
riadenia o rozpoctovych pravidlach, vsilade so zasadou riadneho fi-
nanc¢ného hospodarenia v zmysle ¢l. 317 Zmluvy o fungovani Eurdpskej
Unie.28

Viacero pripomienkujtcich subjektov smerovalo svoju kritiku k tres-
tu zrusSenia pravnickej osoby v tom zmysle, Ze v nadnesenom vyzname ho
mozno povazovat za ekvivalent trestu smrti pri trestnej zodpovednosti
fyzickych osob, kedZze vzhl'adom na doésledky jeho uloZenia pravnicka
osoba straca pravnu subjektivitu a je vylucena z pravneho, ako aj faktic-
kého Zivota. Vo vSeobecnosti odbornd verejnost’ poukazuje na dispropor-
ciu, ktord méze nastat najma z toho dévodu, Ze trest smrti v kontinental-
nom pravnom systéme nie je mozny, ale fakticka likvidacia pravnickej
osoby by do uvahy prichadzala.2® Zaroven bolo poukazané na skutoc¢nost,
Ze zruSend pravnicka osoba by napriklad po vykone trestu zrusenia
pravnickej osoby nebola spésobila vyuzit pri svojej obrane voci pravo-
platnému rozhodnutiu mimoriadny opravny prostriedok, ¢o by viedlo
k rozporu so zdkladnymi tstavnymi principmi. Podl'a niektorych pripo-
mienkujucich subjektov ,zavedenie trestu zruSenia prdvnickej osoby za
situdcie, ked’ fyzické osoby pendant tohto trestu nemaju, by mohlo byt vni-
mané ako porusenie tstavnej zdsady rovnosti pred zdkonom.”3® Pripo-
mienky smerujice k vypusteniu ustanovenia o zakonnej moznosti sidu

28 Navrh zakona o trestnej zodpovednosti pravnickych oséb a o zmene a doplneni niekto-
rych zakonov. In: Ministerstvo spravodlivosti Slovenskej republiky [online]. 2014 [cit. 2014-
08-06]. Dostupné na: https://It.justice.gov.sk/Material/MaterialWorkflow.aspx?instEID=-
1&matEID=6921&langEID=1.

29JELINEK, J. a J. HERCZEG. Zdkon o trestni odpovédnosti prdvnickych osob. Komentdr s judi-
katurou. 2. aktualiz. a pfeprac. vyd. Praha: Leges, 2013, s. 127. ISBN 978-80-87576-43-4.

30 Vyhodnotenie medzirezortného pripomienkového konania. In: Rokovania viddy Slovenskej
republiky [online]. 2014 [cit. 2014-08-06]. Dostupné na: http://www.rokovania.sk/File.
aspx/Index/Mater-Dokum-166608.
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uloZit' pravnickej osobe trest zrusenia pravnickej osoby neboli akcepto-
vané, a to z dovodu, Ze tento trest mozno povaZovat za trest vynimocny
ajeho uloZenie by malo prichddzat do Gvahy iba pri najzavaZnejsich for-
mach trestnej c¢innosti, napriklad, ak sa pravnicka osoba stava efektiv-
nym clankom organizovaného zlo¢inu. V ustanoveni § 12 ods. 1 navrhu
zakona predkladatel’ formuluje podmienku, kedy sud obligatérne uklada
trest zruSenia pravnickej osoby: ,Stid uloZi trest zruSenia prdvnickej oso-
by, ktord md sidlo v Slovenskej republike, ak jej ¢innost’ bola tplne alebo
prevazne vyuZivand na pdchanie trestnej ¢innosti.“ Fakultativna moZnost
sudu ulozit pravnickej osobe tento druh trestu je v ustanoveni § 12 ods. 2
navrhu zdkona formulovana nasledovne: ,Stid méze uloZit trest zrusenia
prdvnickej osoby aj vtedy, ak prdvnickii osobu odsudzuje za trestny cin, za
ktory Trestny zdkon umoZiiuje uloZit' trest odriatia slobody na dvadsatpdt’
rokov alebo trest odriatia slobody na doZivotie.”

K sankénému systému pravnickych oso6b smerovala svoju pripo-
mienku aj Generalna prokuratdira Slovenskej republiky, a to konkrétne
k ustanoveniu § 11 ods. 3 navrhu zakona. V zmysle predmetného ustano-
venia nemozno popri sebe ulozit trest zruSenia pravnickej osoby a trest
prepadnutia majetku, trest prepadnutia majetku a pefiazny trest a trest
prepadnutia majetku a trest prepadnutia veci. Pripomienkujuici subjekt
navrhol vypustit vylicenie uloZenia trestu zrusenia pravnickej osoby po-
pri treste prepadnutia majetku, ked'Ze ustanovenie § 12 navrhu zakona
nespaja strestom zruSenia pravnickej osoby prepadnutie jej majetku
a tento bude rozdeleny podl'a pravidiel pre likvidaciu, aj v prospech osdb,
ktoré sa na trestnej ¢innosti podiel'ali. Niet preto dévodu, pre ktory by
nemohli byt tieto tresty uloZené popri sebe, na zaklade ¢oho bola pripo-
mienka vyhodnotena ako akceptovana.3!

Zaver

Prava trestna zodpovednost pravnickych osob je v podmienkach Sloven-
skej republiky stale otvorenym problémom, hoci snahy o jej zavedenie
existovali uz v ¢ase rekodifikacie trestného prava, no legislativny proces
sa pre tvorbu pravnej ipravy nestal ispesnym. Opatovna snaha o prijatie
osobitného pravneho predpisu rieSiaceho danu problematiku sa ku diiu
6. august 2014 nachadza v Stadiu rokovania vlady Slovenskej republiky.

31 Navrh zakona o trestnej zodpovednosti pravnickych osdb a o zmene a doplneni niekto-
rych zakonov. In: Ministerstvo spravodlivosti Slovenskej republiky [online]. 2014 [cit. 2014-
08-06]. Dostupné na: https://It.justice.gov.sk/Material/MaterialWorkflow.aspx?instEID=-
1&matEID=6921&langEID=1.
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Na zaklade vyhodnotenia medzirezortného pripomienkového konania
doslo k modifikacii tak hmotnopravnych, ako aj procesnopravnych usta-
noveni{ navrhu zdkona. Vzhl'adom na vys$Sie uvedené mozno konStatovat,
Ze vysledkom dpravy hmotnopravnej casti zakona bola najma:

+ modifikacia taxativneho vypoc¢tu trestnych ¢inov pravnickych oséb,
rovnako

#+ doslo k prepracovaniu § 4 navrhu zidkona, najma vo vztahu k uprave
pricitatel'nosti konania fyzickej osoby pravnickej osobe,

+ modifikicia ustanovenia § 7 navrhu zakona o trestnej zodpovednosti
pravneho nastupcu pravnickej osoby,

+ azaroven predkladatel zadkona vypustil z pravnej Gpravy sankéného
systému pravnickych oséb povodne navrhované ochranné opatre-
nie - sudny dohl'ad nad ¢innostou pravnickej osoby a do taxativneho
vypoctu jednotlivych druhov trestov bol zaradeny trest zakazu priji-
mat pomoc a podporu poskytovanu z fondov Eurépskej tinie.

Taktiez mozno poukazat na skutoc¢nost, Ze akceptacia predloZzeného
navrhu zakona neprebehla zo strany vSetkych pripomienkujuicich subjek-
tov. Asociacia zamestnavatel'skych zvazov a zdruzeni Slovenskej republi-
ky uviedla, Ze sice reSpektuje medzinarodné zavazky Slovenskej republi-
ky, avSak za i€elom umoznenia SirSej diskusie a kvalitnej pripravy legis-
lativy odportca vytvorit pracovnu skupinu, ktorej ¢clenmi budu aj zastup-
covia reprezentativnych zamestnavatel'skych a podnikatel'skych organi-
zacii. Pripomienka v tejto suvislosti nebola akceptovana.32

Na zaver mozno konStatovat, Ze v priebehu legislativneho procesu
bude navrh zakona o trestnej zodpovednosti pravnickych oséb d'alej mo-
difikovany. V zaujme efektivnej aplikdcie pravneho predpisu v justi¢nej
praxi je nutné zdoraznit, Ze samotné prijatie osobitného zakona je dolezi-
tym prvym krokom, ale zaroven nemozZno opomenut, Ze je potrebné
oboznamit a pripravit vSetky subjekty v aplika¢nej praxi s jeho obsahom
za Ucelom zabezpecenia aktivneho uplatiiovania pravneho predpisu.
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Vychova a vzdelavanie v oblasti
bezpecnosti a ochrany zdravia pri praci?

Education and Training in the Field
of Safety and Health at Work

Natalia Matkovcikova

Abstract: This paper focuses on the issue of education and training in the
field of occupational safety and health. Important position belongs to edu-
cation and training in the system of safety and health. Formation of atti-
tude towards safety and health at work should be a part of life-long educa-
tion. The research results uncovered relevant information on the imple-
mentation of employee training in safety and health at work in small and
medium-sized enterprises operating in Slovakia, covering the training
plans, intervals of staff training, training contents and forms of achieving
the objectives in education and training related to occupational safety and
health.

Key Words: Occupational Safety and Health; Occupational Safety and
Health Education and Training; Life-Long Education.

Abstrakt: Prispevok sa zaoberd problematikou vychovy a vzdeldvania
v oblasti bezpelnosti a ochrany zdravia pri prdci. Vychove a vzdeldvaniu
patri v systéme bezpecnosti a ochrany zdravia pri prdci vyznamné miesto.
Formovanie postoja k bezpecnosti a ochrane zdravia pri prdci by malo byt
sucastou procesu celozivotného vzdeldvania. Vysledky prieskumu zistili re-
levantné informdcie o uskutocriovani vzdeldvania zamestnancov v oblasti
bezpecnosti a ochrany zdravia pri prdci v malych a strednych podnikoch
pésobiacich na Slovensku, ktoré sa tykali pldnu vzdeldvania, intervalov
vzdeldvania zamestnancov, obsahov vzdeldvania a foriem dosahovania cie-
l'ov vychovy a vzdeldvania v oblasti bezpecnosti a ochrany zdravia pri prd-
ci.

KI'icové slova: Bezpecnost a ochrana zdravia pri prdci; vychova k bezpec-
nosti a ochrane zdravia pri prdci; celoZivotné vzdeldvanie.

1 Prispevok je vystupom rieSenia grantovej tlohy VEGA ¢. 1/0053/12 - Personalny marke-
ting a persondlny manazment v malych a strednych podnikoch v kontexte hospodarskych
zmien.
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Vychova a vzdeldvanie k bezpecnosti a ochrane zdravia pri praci (d'alej
len ,BOZP*) je nastrojom na systematické utvaranie a rozvijanie odbor-
nych vedomosti, schopnosti a zru¢nosti, na kreovanie ziaducich postojov
a spravania zamestnavatel'ov, zamestnancov a samostatne podnikajtcich
fyzickych osdb k illohdm v oblasti BOZP, vratane pracovného prostredia
a bezpecnosti technickych zariadeni, a k optimalizacii pracovnych pod-
mienok. Je podstatné primerane vclenit problematiku BOZP do systému
celozivotného vzdelavania zahffajliceho najmd odborné vzdelavanie,
prehlbovanie azvySovanie Kkvalifikacie, rekvalifikaciu, doskol'ovanie
a ziskavanie novych spdsobilosti a zru¢nosti.2

U ekonomicky ¢innych obéanov sa vychova k bezpecnosti a ochrane
zdravia pri praci realizuje systémom Skoleni a praktickych zacvikov, za
ktoré zodpovedd zamestnavatel'.3 Postoj k ochrane zdravia a postoj
k bezpecnému konaniu a spravaniu vo vSeobecnosti, ako aj k bezpecnosti
prace treba vsak formovat uZ od detstva, vo vzdelavani i v priprave na
povolanie. Rovnako ani po skonceni pripravy na povolanie nie je mozné
vychovu k bezpecnosti prace ukoncit, ale musi sa stat’ sicastou celozi-
votného vzdelavania.

Systém vychovy a vzdelavania BOZP v podnikoch na Slovensku

Systém vychovy avzdelavania prebieha prostrednictvom vstupného,
opakovaného vzdeldvania zamestnancov, vzdeldvania zamestnancov pri
preradeni na inu pracu, pracovisko, pri zmene pracovnych postupov, pri
navrate na pracovisko po pracovnom uraze, pri navrate po dlhodobej ne-
pritomnosti na pracovisku ¢i prostrednictvom vzdelavania odbornych
zamestnancov rozlicnych profesii, uktorych voblasti bezpecnosti

[N}

Koncepcia bezpecnosti a ochrany zdravia pri praci v Slovenskej republike na roky 2008
az 2012. In: Ministerstvo prdce, socidlnych veci arodiny Slovenskej republiky [online].
2008. 30s. [cit. 2014-08-13]. Dostupné na: http://www.employment.gov.sk/files/slo-
vensKky/praca-zamestnanost/bezpecnost-ochrana-zdravia-pri-praci/koncepcia-
bezpecnosti-a-ochrany-zdravia-pri-praci-v-slovenskej-republike-na-roky-2008-2012.rtf.
KESELOVA, D. Vzdelavanie zamestnancov v aplika¢nej praxi zamestnavatel'skych subjek-
tov. Rodina a prdca [online]. 2012, roc€. 8, ¢. 3, 31s. [cit. 2014-08-13]. ISSN 1336-7153.
Dostupné na: http://www.ivpr.gov.sk/IVPR/images/IVPR/bulletin/bulletin3-2012.pdf.
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a ochrany zdravia pri praci su kvalifikacné poziadavky stanovené pred-
pismi.5

Organizacie plnia povinnosti voblasti vzdelavania avychovy za-
mestnancov bud’ vlastnymi lektormi - lektormi BOZP, bezpecnostnymi
technikmi, majstrami a podobne, alebo dodavatel'sky — pravnickymi ale-
bo fyzickymi osobami podnikajicimi vuvedenej oblasti na ziklade
opravnenia vydaného Ministerstvom prace, socidlnych veci a rodiny Slo-
venskej republiky. Dozor iporadenstvo vykonavaju organy inspekcie
prace. Problematicka je obsahova stranka apouzitie foriem a metod
v uvedenom vzdelavani.®

Obsahy vzdelavania ¢asto nezodpovedaji konkrétnym podmienkam
prace a moZnym ohrozeniam. Nie st diferencované podl'a miery zodpo-
vednosti za bezpec¢né pracovné podmienky, ani podl'a druhu vykonavanej
prace ¢i miery a druhu ohrozenia pri praci. Stavaja sa tieZ pripady, Ze
opakované vzdelavanie ma ten isty obsah ako vstupné vzdelavanie. Ob-
sah vzdelavania a vychovy BOZP vyplyva z konkrétnych poziadaviek pra-
coviska a vykonavanej prace, zo zasad a pravnych predpisov na jej bez-
pecné vykondavanie, z konkrétnej zodpovednosti za plnenie tiloh BOZP na
pracovisku, zidentifikdcie nebezpecenstva, mozného ohrozenia Zivota
a zdravia pri vykonavani pracovnych ¢innosti na konkrétnom pracovnom
mieste, hodnotenia rizika a spésobov jeho eliminacie, pripadne ochrany
pred nim.”

Ciele vychovy avzdelavania BOZP v podnikoch mézeme zhrnut do
nasledujuicich bodov: presadzovat vysokud troven BOZP a zavadzat nové
metodické pristupy k ochrane zamestnancov, prehlbovat pochopenie no-
vého pristupu k BOZP, zodpovednosti za bezpe¢né pracovné podmienky,
za vlastné zdravie a zdravie spolupracovnikov, vychovou a vzdelavanim
prispievat’ k odstranovaniu nedostatkov v dodrziavani predpisov aku
skvalitiiovaniu starostlivosti v oblasti BOZP, zabezpeCovat poznanie
a plnenie ustanoveni pravnych noriem z oblasti BOZP, zvysSovat pravne

@

PERICHTOVA, B. a M. KORDOSOVA. Ndvrh systému (koncepcie) vzdeldvania BOZP v SR:
Sprdva z riesenia I. etapy vyskumnej tillohy. 1. vyd. Bratislava: Vyskumny a vzdelavaci ustav
bezpecnosti prace, 2003.

PERICHTOVA, B. a M. KORDOSOVA. Sti¢asny stav vychovy a vzdelavania BOZP v SR. Rodi-
na a prdca [online]. 2005, ro¢. 1, ¢. 6, 20 s. [cit. 2014-08-13]. ISSN 1336-7153. Dostupné
na: http://www.sspr.gov.sk/IVPR /images/IVPR /bulletin/Bulletin-06-2005.pdf.
PERICHTOVA, B. a M. KORDOSOVA. Sti¢asny stav vychovy a vzdelavania BOZP v SR. Rodi-
na a prdca [online]. 2005, ro¢. 1, ¢. 6, 20 s. [cit. 2014-08-13]. ISSN 1336-7153. Dostupné
na: http://www.sspr.gov.sk/IVPR /images/IVPR/bulletin/Bulletin-06-2005.pdf.

o

<

146 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2014, Volume IL, Issue 3, Pages 144-153 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

vedomie manaZzmentov podnikov v oblasti BOZP, poskytovat vedomosti
o postupoch a metédach prace podporujiucich bezpecnost azdravie na
pracovisku, pri rekvalifikacii zabezpecovat nadobudnutie potrebnych
bezpecnych pracovnych navykov a zrucnosti pre vykon nového povolania
a poznavat pravne predpisy upravujuce BOZP v novom povolani. Ciel'o-
vou skupinou vzdeldvania BOZP v organizaciach su zamestnanci a ma-
nazment organizacie.®

Novela zakona spresnujica oblast vychovy a vzdelavania v oblasti
BOZP

Narodna rada Slovenskej republiky schvalila dna 23. maja 2013 zakon
¢.154/2013 Z.z., ktorym sa meni a dopiiia zakon ¢&. 124/2006 Z.z. o bez-
pecnosti a ochrane zdravia pri praci a o zmene a doplneni niektorych za-
konov v zneni neskorsich predpisov a ktorym sa menia a doplhajt nie-
ktoré zakony, vratane oblasti vychovy a vzdelavania BOZP. U¢elom nove-
ly zakona je zlepsSit pravne podmienky pre starostlivost o bezpecnost
a zdravie zamestnancov, zlepsit' praktické vykonavanie BOZP u zamest-
navatel'ov a neopodstatnene nezvySovat administrativu a finan¢né zata-
Zenie. Novela zadkona je i¢inna od 1. januara 2014.°

Novela zadkona spresiiuje oblast vychovy a vzdelavania BOZP. V sula-
de s poznatkami z aplikacnej praxe sa do § 27 ods. 4 druhého bodu zako-
na ¢. 124/2006 Z.z. doplnil instruktor podl'a pravnych predpisov na zais-
tenie BOZP, ktory musi spifiat podmienky uvedené v tomto ustanoveni
pre Skolitel'a, t.j. inStruktorom je osoba s odbornou spdsobilostou na ¢in-
nost, na ktoru sa Ziada vydat opravnenie na vychovu a vzdelavanie, s od-
bornou praxou v tejto ¢innosti najmenej tri roky a s lektorskou spdsobi-
lostou.10

Novelou zakona sa do § 27 ods. 9 pism. d) zakona ¢. 124/2006 Z.z.
vélenil aj doklad preukazujici dizku Ziadatel'ovej, resp. $kolitel'ovej od-
bornej praxe v ¢innosti, na ktord Ziada vydat opravnenie. Tento doklad je
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fyzicka a pravnickd osoba povinna pripojit ku svojej Ziadosti o vydanie
opravnenia na vychovu a vzdeldvanie, aby preukazala splnenie podmien-
ky ustanovenej pre Skolitela v§ 27 ods.4 pism.a) druhy bod zakona
€. 124/2006 Z.z. Opravnena osoba na vzdelavanie je povinna podla § 27
ods. 13 pism. b) zakona ¢. 124/2006 Z.z., okrem iného, vo svojej vzdela-
vacej Cinnosti dodrziavat vzorovy projekt vychovy a vzdelavania podla
§ 27 ods. 10 zdkona ¢. 124/2006 Z.z. schvaleny Narodnym inSpektoratom
prace pri vydavani opravnenia.ll

Novelou zdkona sa v § 27 ods. 13 pism. g) zdkona ¢. 124/2006 Z.z.
spresnila povinnost opravnenej osoby na vzdelavanie viest osobitnu evi-
denciu vydanych dokladov, ato podla struktiry ustanovenych tdajov,
ktord zahfna: evidencné cislo vydaného dokumentu; meno, priezvisko
a dadtum narodenia osoby, ktorej bol vydany preukaz, osvedcenie alebo
doklad podla § 16 ods. 1 pism. b) zdkona ¢. 124/2006 Z.z.; datum vyko-
nania zaverecnej skisky; datum vydania dokumentu; ¢innost’ s uvedenim
rozsahu, na ktory bol preukaz, osvedcenie alebo doklad podl'a § 16 ods. 1
pism. b) zakona ¢. 124/2006 Z.z. vydany. Toto precizovanie textu prame-
nilo z aplikacnej praxe, pretoze ucelom Specifikovania jednotlivych polo-
Ziek evidencie, ktoru je osoba opravnena na vzdelavanie povinna evido-
vat, je zvySenie pruznosti a efektivnosti vykonu inSpekcie prace a elimi-
novanie nekalych praktik pri vydavani preukazov, osvedceni a dokla-
dov.12

Prieskum

V aktudlne prebiehajicom vyskume projektu VEGA ¢.1/0053/12 s na-
zvom ,Persondlny marketing a persondlny manazment v malych a stred-
nych podnikoch v kontexte hospodarskych zmien“ sledujeme bezpec¢nost
a ochranu zdravia pri praci. Jednym z ciel'ov prieskumu bolo zistit rele-
vantné informacie o uskutocnovani vzdeldvania zamestnancov v oblasti
bezpecnosti aochrany zdravia pri praci. Vyskumnd vzorku tvorilo
233 zamestnancov z malych a strednych podnikov posobiacich na Slo-
vensku. Na dcely zberu dat sme pouzili dotaznikovid met6du v kombinacii
s ostatnymi zakladnymi vedeckymi postupmi a metédami. Zaujimalo nas,

11 ADAMCEK, D. Aktudlne zmeny v bezpe¢nosti a ochrane zdravia pri praci po 1.juli 2013.
In: Poradca podnikatela [online]. 2013-07-23 [cit. 2014-08-13]. Dostupné na: http://
www.pp.sk/main/ArticleShow.aspx?ArtID=49107.

12 ADAMCEK, D. Aktudlne zmeny v bezpe¢nosti a ochrane zdravia pri praci po 1.juli 2013.
In: Poradca podnikatela [online]. 2013-07-23 [cit. 2014-08-13]. Dostupné na: http://
www.pp.sk/main/ArticleShow.aspx?ArtID=49107.
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¢i maju podniky vypracovany plan vzdeldvania v oblasti BOZP, v akych
intervaloch s zamestnanci vzdeldvani v oblasti BOZP, ¢o je obsahom
Skoleni a akymi formami sa ciele vzdeldvania v oblasti BOZP v podnikoch
dosahuju.

Vysledky prieskumu, ktoré znazoriiuje Graf 1, ukazali, Ze 58 % pod-
nikov ma vypracovany plan vzdeldvania v oblasti BOZP, 22 % podnikov
nema vypracovany Ziadny plan vzdeldvania a 19 % respondentov z vy-
skumnej vzorky nevedelo povedat, ¢i podnik ma alebo nema plan vzdela-
vania v oblasti BOZP vypracovany.

Graf 1 Plan vzdelavania v oblasti BOZP

Ma podnik vypracovany plan vzdelavania v oblasti
BOzP?

19%

22% 58%

mAno mNie m Neviem

Pramen: Vlastné spracovanie.

Z vysledkov prezentovanych v Grafe 2 vidime, Ze 48 % respondentov
uviedlo, Ze su vzdelavani v oblasti BOZP jedenkrat za rok, 22 % podnikov
skoli svojich zamestnancov raz za dva roky, 27 % respondentov je vzde-
lavanych v nepravidelnych intervaloch a 3 % respondentov uviedli ind
moZnost intervalu vzdeldvania v oblasti BOZP v podniku.

Dalej nas zaujimalo, ¢o je obsahom vzdelavania zamestnancov v ob-
lasti BOZP. Graf 3 ukazal, Ze 86 % obsahu vzdeldvania v oblasti BOZP tvo-
ria zasady bezpecného spravania sa na pracovisku, 66 % obsahu vzdela-
vania su informacie o vyskytujucich sa ohrozeniach a ochrane pred nimi,
52 % podnikov oboznamuje svojich zamestnancov s novymi pravnymi
predpismi voblasti BOZP, 51 % podnikov informuje zamestnancov
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o pracovnych postupoch anavodoch na obsluhu azvys$né 1% respon-
dentov je vzdelavanych v inej oblasti.

Graf 2 Intervaly vzdelavania v oblasti BOZP

V akych intervaloch su zamestnanci vzdelavani

v oblasti BOZP?
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Pramen: Vlastné spracovanie.

Graf 3 Obsah vzdelavania v oblasti BOZP
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Z vysledkov prezentovanych v Grafe 4 moézeme vidiet, Ze 77 % pod-
nikov dosahuje ciele vzdelavania v oblasti BOZP formou Skoleni, 36 %
podnikov formou prednasok, 31 % formou prebiehajtcich inStruktazi
v oblasti BOZP, 19 % dosahuje ciele vzdelavania v podniku vycvikom ¢i
nacvikom, 13 % vytvaranim modelovych situacii, 6 % respondentov
oznacilo iné formy vzdeldvania a 5 % podnikov dosahuje ciele vzdelava-
nia v oblasti BOZP organizovanim informac¢nych kampani a propagac-
nych akcii.

Graf 4 Formy dosahovania ciel'ov vzdelavania v oblasti BOZP

Formy dosahovania cielov vzdelavania v oblasti

BOZP
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Pramen: Vlastné spracovanie.

Zaver

KaZzdy podnik by mal mat vypracovany podrobny projekt vychovy
avzdelavania zamestnancov v oblasti BOZP a pouzivat ho ako nastroj
zniZovania rizik vzniku urazov a chorob z povolania cestou systematickej
tvorby arozvoja odbornych vedomosti, schopnosti, zru¢nosti, postojov
a spravania sa zamestnavatelov azamestnancov v oblasti BOZP. Tieto
ucely podporuje novela zdkona v oblasti BOZP, ktorej cielom je zlepsit
pravny ramec podmienok na zabezpecCenie uspokojivej ochrany zivota
a zdravia zamestnancov, dlhodobého zachovania ich pracovnej schopnos-
ti a zlepSovania vykonavania opatreni na zaistenie bezpecnosti a ochrany
zdravia zamestnancov pri praci u zamestnavatel'ov.
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Jednym z ciel'ov naSho prieskumu bolo zistit' relevantné informécie
o uskuto¢niovani vzdeldvania zamestnancov v oblasti bezpecnosti
a ochrany zdravia pri praci v malych a strednych podnikoch pésobiacich
na Slovensku. Z vyskumnych zisteni vyplynulo, Ze nie kazdy podnik ma
vypracovany plan vychovy a vzdelavania v oblasti BOZP; podniky vzdela-
vaju svojich zamestnancov v oblasti BOZP vacSinou raz za rok, no znacné
percento podnikov Skoli svojich zamestnancov v oblasti BOZP v nepravi-
delnych intervaloch. Obsahmi vzdeldvania zamestnancov v oblasti BOZP
su zasady bezpecného spravania sa na pracovisku, informacie o vyskytu-
jucich sa ohrozeniach a ochrane pred nimi, oboznamenie s novymi prav-
nymi predpismi v oblasti BOZP ainformacie o pracovnych postupoch
anavodoch na obsluhu technickych zariadeni v podnikoch. Ciele vzdela-
vania voblasti BOZP podniky dosahuju najCastejSie formou Skoleni,
prednasok, inStruktaZzi, vycvikom/nacvikom alebo vytvaranim modelo-
vych situdcii. Pre ucely pokrac¢ovania vyskumu v tejto oblasti by bolo po-
trebné zamerat sa tieZ na druhy vzdelavania, ktoré podniky realizuju,
ako aj na urcenie dévodov vzdelavania zamestnancov ¢i identifikovanie
pricin nevzdelavania zamestnancov v malych a strednych podnikoch p6-
sobiacich na Slovensku.
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Situations When the Personnel Audit
Is Used in the Company

Martin Andrejcak

Abstract: The issues of acquisition, selection, management, and human re-
sources management are among the more resonating problems in theory
as well as practice. Especially in the currently developed financial and eco-
nomic crisis one of the most important tasks of management of enterpris-
es/companies is to have “good human resource management”,! which is
a source of information about the human capital resources not only in
terms of the potential the individuals/employees have, or as whole working
groups/teams, but especially in terms of the quality of the processes that
exploit this potential, either contribute to it or vice versa - to cause the loss
of it. This paper describes the situations when the personnel audit is used as
well as provides partial results of the conducted monitoring. This paper
was created within the project VEGA 1/0053/2012.

Key Words: Personnel Audit; Human Capital; Acquisition; Human Poten-
tial.

Introduction

The issues of acquisition, selection, management, and human resources
management are among the more resonating problems in theory as well
as practice. Especially in the currently developed financial and economic
crisis one of the most important tasks of management of enterprises/
companies is to have “good human resource management”,2 which is
a source of information about the human capital resources not only in
terms of the potential the individuals/employees have, or as whole work-
ing groups/teams, but especially in terms of the quality of the processes
that exploit this potential, either contribute to it or vice versa - to cause
the loss of it. The above-mentioned is related to the basic definition of the
personnel audit which is defined as “a form of systematic valuation of all

1 KUNASZ, M. Intellectual Capital - A New Source of Competitive Advantage. Economics
& Sociology. 2008, vol. 1, no. 1, pp. 50-57. ISSN 2071-789X.

2 KUNASZ, M. Intellectual Capital - A New Source of Competitive Advantage. Economics
& Sociology. 2008, vol. 1, no. 1, pp. 50-57. ISSN 2071-789X.
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policies and programs of human resource management in the organiza-
tion,”3 while human resource management means “a logical and strategic
approach to the people who make up an important source for the organi-
zation to the achievement of the set objectives.”*

Acquisition of information on the status and level of human resource
management in the company is subject to the personnel audit, the im-
portance of which, as illustrated by the current theoretical and practical
knowledge, continues to grow especially in the context of realizing the
importance of quality of human resources in the company and the quality
of their management in the direction of competitive benefits of the en-
terprise/company. On the other hand, the importance of personnel audit
should be seen as a particular method which cannot only uncover and
identify “bottlenecks”, respectively risk factors and shortcomings in the
state and structure of human resources in the company; it also has to un-
cover and identify the strengths of the human resources of the firm/
company, and as a consequence also to analyze their level of efficiency in
terms of strategic goals and objectives of the company.>

Multinational companies understand human resources and efficient
management as one of the most valuable resources, while they are seen
as one of the important and irreplaceable factors for competitive ad-
vantage.® As such, they are constantly under review, study, analysis, and
control of various processes that take place in the enterprise. Among the
procedures and methods that companies do to achieve this goal is using
the personnel audit. This acquired knowledge and information allow es-
pecially multinationals and corporations systematically to develop hu-
man resources in accordance with the needs and visions of the company
even in intercultural business environment, which is inherent in the pre-
sent stage of development of the internationalization processes taking
place in the world, enabling to find effective human resource manage-
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ment practices in multinational companies with a high degree of intercul-
turality and disparity.”

Usage of personnel audit

According to the scientific literature personnel audit is most often used in
the following situations:

Change in corporate ownership: Recently, with the liberalization and
access of companies to foreign markets there is a trend of emerging co-
operation of corporations through various partnerships. Cooperation can
bring many advantages and resources of cooperating organizations. In-
struments of cooperation often become mergers and acquisitions, leading
to a larger market share.? Most often they occur within one industry. The
merger is a merger of two or more organizations in the new venture that
creates a single identity for the resulting corporation. The acquisition is
a takeover, in which the acquired organization totally absorbs and ceases
to exist. These situations are, of course, also reflected in the management
of human resources and one of the tools that can help in these situations
is just personnel audit.

Introduction of new objectives and strategies: By achieving excellence
the company is currently at a crossroads. Drastic changes are forcing
businesses to the rapid transformation of the mission, vision, basic val-
ues, core competences, management style, and the like. Any change re-
volves around people that must change the settings of their mind, behav-
iour, and motivation level. Personnel management strategy “can play an
important role in helping the company to achieve change.”® Strategy and
objectives play role in any business. In today’s highly competitive envi-
ronment should be given much attention to setting goals and strategies.
Management objectives and strategies use forms for implementing de-
velopment plans which are usually essential for the entire organization.
While the targets relate to a shorter period of time, the strategy is a long-
er-term nature. Since the objective of a particular strategy affects the

7 SZARKOVA, M. Psycholégia pre manaZérov a podnikatelov. 1. vyd. Bratislava: Sprint, 2004.
278 p. ISBN 80-89085-36-9.

8 STAHL, G. K., I. BIORKMAN and S. MORRIS, eds. Handbook of Research in International
Human Resource Management. 2™ ed. Cheltenham; Northampton: Edward Elgar Publish-
ing, 2012. 593 p. ISBN 978-1-84980-918-4.

9 KALYANI, M. and M. P. SAHOO. Human Resource Strategy: A Tool of Managing Change for
Organizational Excellence. International Journal of Business and Management. 2011, vol. 6,
no. 8, pp. 280-286. ISSN 1833-3850.
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whole society, it relates to the field of human resources which must be in
accordance with the newly-set objectives or strategies. For these changes
means an appropriate instrument the application of personnel audit.

Transformation of business organization: Businesses are constantly
over time changing and evolving, which is related to the organizational
structure. “Over the last decade most companies are trying to get rid of
waste. Dismissal of employees, removing layers of management, consoli-
dation, need to increase profits, re-engineering, and a focus on quality
meant a change of focus on greater efficiency, process improvement, and
removal of costs.”10 Reasons to reorganize the structure of the undertak-
ing lead, for example, to fundamental changes, removal of the original
shortcomings, expensiveness, upgrading, etc. By the choice of organiza-
tional structure several factors must be taken into account. An important
factor is the chosen strategy which must be suitably adapted to the struc-
ture. Another factor is, for example, size of the business - the growth of
the size usually changes also the structure. Furthermore, the choice of
technology, for example, affects the organization and stability of the envi-
ronment. Reorganization of structures also touches the human resources.
Personnel audit can help to achieve consistency between the organiza-
tion and management of human resources management.

The need to improve business performance: High competition forces
the companies to constantly evolve, change, and react flexibly to different
requirements. Enterprise to prosper in this environment must constantly
search for areas in which it is possible further to improve. One of these
areas are human resources. “Employees play a key role in achieving the
company and it is necessary to understand the importance of perception
and employee behaviour in the relationship between human resources
and performance. Employees were surprisingly neglected by early re-
search and their absence was often the basis for criticism of human re-
sources management. It can be said that it is necessary to clarify the pro-
cess of linking human resource management with the performance of the
enterprise, which can lead to a better understanding of human resource
management employees.”!! Proper implementation of a personnel audit
can reveal weaknesses in human resources which should be given special

10 ULRICH, D. Human Resource Champions: The Next Agenda for Adding Value and Delivering
Results. 1t ed. Boston: Harvard Business School Press, 1997. 281 p. ISBN 0-87584-719-6.
11 GUEST, D. E. Human Resource Management and Performance: Still Searching for Some
Answers. Human Resource Management Journal. 2011, vol. 21, no. 1, pp 3-13. ISSN 1053-

4822.
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attention; it can attention to the things that have scope for further devel-
opment. Therefore, personnel audit can contribute to the overall im-
provement in business performance.

The need to assess the human potential in the enterprise: Proper form-
ing and efficient use of human resources for the successful functioning of
the organization is an important component for the prosperity of the
company. This area has a strategic importance for the company. It is im-
portant not only for getting quality in human potential, but also for its
further improvement, in form and content. For effective management of
human resources, companies need to arise the objective assessment of
their human potential. Entirely human potential can evaluate personnel
audit. “Currently, in the full global and technological change, it is neces-
sary to seek, recruit, and maintain talent. As sports clubs aggressively
seek and employ the best athletes, businesses must be more aggressive
in fighting the best employees.”12 “The changing workforce, global com-
petition, advances in information technology, new knowledge, global re-
cession, and requirements for sustainable performance forced the own-
ers and managers of companies to examine and rethink how to manage
and businesses. Reaction to the use of new technologies, changing of the
business structure, reprocessing methodology, variation and movement
of labor, and improving work processes. These changes have a significant
impact on how should human capital be lead and personnel functions
should operate. More than ever company efficiency depends on its ability
to solve problems, manage talent as well as to manage knowledge, man-
age changes and capacity building. The key question is whether recruit-
ers are able to seize this opportunity to bring effective solutions.”!? Per-
sonnel audit, of course, not only operates in the following “typical” situa-
tions, it is also carried out by businesses that are interested in maintain-
ing the quality level of human resources, corporate climate, and culture
of the company.

The need to assess the structure of employees of the enterprise: As-
sessment structure of employees as the essential role of human re-
sources personnel audit is devoted by F. Pryor.1# It is based on the analy-

12JLRICH, D. Human Resource Champions: The Next Agenda for Adding Value and Delivering
Results. 15t ed. Boston: Harvard Business School Press, 1997. 281 p. ISBN 0-87584-719-6.

13 LAWLERIIL, E. E. and ]. W. BOUDREAU. Creating an Effective Human Capital Strategy. HR
Magazine. 2012, vol. 57, no. 8, pp. 57-59. ISSN 1047-3149.

14PRYOR, F. L. The Future of U. S. Capitalism. 15t ed. Cambridge: Cambridge University Press,
2002. 447 p. ISBN 0-521-81358-1.
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sis of statistical data describing the current momentum of globalization
on four phenomena characterized by the following factors to be consid-
ered when implementing a personnel audit: the growing importance of
international trade, labor migration, international capital flows, and in-
formation flows. Teams with individuals of all ages, sexes, nations, cul-
tures, graduates from various universities who have various mental and
physical abilities, etc. are just one result of the globalization process. Per-
sonnel audit in general, according to F. Pryor, has to answer the ques-
tions: How to lead and effectively manage occupational culturally diverse
team? Are culturally diverse teams a diverse threat or advantage for mul-
ticultural organization? What are the risks of such teams and what are
their advantages? These are questions you must ask in every business/
corporation with a culturally diverse workforce; these issues are also as-
pects that must be in focus of an efficient personnel audit.

Partial results of the monitoring

The partial results of the monitoring provide an interesting overview of
the different aims related to the conducted personnel audits in surveyed
companies (Graph 1). These companies were based in Slovakia with not
only the Slovak, but also with international equity participation. As it was
predicted, the highest percentage of the companies conducted the per-
sonnel audit due to the change in corporate ownership, when the per-
sonnel audit was instructed by the mother company as aresult of the
change in ownership in order to value the human potential in the enter-
prise as well as the structure of the employees. These are the main aims
of the personnel audits conducted in the surveyed companies. The inter-
esting part is that there is an increasing trend in the execution of the per-
sonnel audit in even smaller and middle-sized companies with the pure
Slovak ownership, where this audit is viewed as the function or tool of
human resource management that can help the organization to undergo
changes and also to improve the overall performance of the company.
The surveyed managements of the companies are starting to use the per-
sonnel audit in cases where any deeper change in the organization struc-
ture could impact the everyday life of each of their employees and hence
decrease their performance.
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Graph 1 Overview of Different Aims Related to the Conducted Personnel Audits in Surveyed
Companies

Overview of Different Aims Related to the Conducted
Personnel Audits in Surveyed Companies
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u The need to improve business
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20% - m Transformation of business
organization
10% - B Introduction of new objectives

and strategies

0% - H The need to assess the human
Why was the personnel audit conducted at potential in the enterprise

your company?

Source: Own processing.

Conclusion

In the current global work environment, most companies focus on lower-
ing employee turnover and retaining the talent and knowledge held by
their workforce. New hiring not only entails a high cost but also increases
the risk of the newcomer not being able to replace the person who was
working in that position before. Human resources departments also
strive to offer benefits that will appeal to workers, thus reducing the risk
of losing knowledge. Currently, managements of every company must di-
rect issues of recruitment and selection of the right people/staff/mana-
gers in the company and their efficient management and leadership to-
wards achieving business objectives. In the early days, personnel audit
was used to identify the strengths and weaknesses in human resources of
the firm and to identify gaps in the effective management of multination-
al corporations/companies, but currently it is considered to be a method
or even function of the human resource management that can obtain rel-
evant information on human resources, their performance and utilization
in order to improve business performance and provide higher yield from
the inputs that enter the transformation process, while making the com-
pany more successful.
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Riadenie vykonnosti a hodnotenie
pracovného vykonu

Performance Management and Work
Performance Appraisal

Iveta Posoldova

Abstract: Human resources management has gone through many changes
in the past twenty to thirty years and therefore, it is necessary to consider it
from the historical point of view. When professional public started to deal
with the “human” side in the business, there was mainly an attempt to limit
interventions and merge problems under one term “work with cadre”. In
some countries, human resources work was defined as “administrative
management”. In the preface, the authoress describes current changes in
the perception of human workforce in businesses, provides reasons why it is
necessary to approach employees as an asset. In the first part, the attention
is drawn to human resources management strategy, and in the second one,
she analyzes the role of a manager in human resources management. In the
final part, the authoress explains how the difference between performance
and output is perceived among professional public.

Key Words: Employee; Manager; Human Resources; Output; Performance;
Management Strategy, Business Strategy.

Abstrakt: Persondlne riadenie preslo v poslednych dvadsiatich aZ tridsia-
tich rokoch mnohymi zmenami, preto je nevyhnutné posudzovat’ ho z histo-
rickej perspektivy. Ked’ sa odbornd verejnost’ zacala venovat ,ludskej”
strdnke v podnikatel'skej sfére, vicsinou bolo jej snahou ohranicit zdsahy
a problémy zdruZit' do jedného pojmu ,prdca s kddrami”, V niektorych kra-
jindch bola persondlna prdca definovand ako ,administrativne riadenie”.
Viivodnej Casti prispevku autorka pribliZuje suc¢asné zmeny pohladu na
pracovnu silu v podnikoch, ako aj dévody, preco je potrebné pristupovat
k zamestnancom ako ku kapitdlu. V prvej Casti venuje svoju pozornost’ ria-
deniu l'udskych zdrojov, v druhej Casti prispevku analyzuje rolu manazéra
vriadeni ludskych zdrojov. V zdverecnej casti vysvetluje autorka, ako je
chdpany na strane odbornej verejnosti rozdiel medzi vykonnostou a vyko-
nom.
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Uvod

Viacer{ vlastnici spolo¢nosti sa zamysl'aji nad tym, preco ich spolo¢nost
nerastie tak rychlo, ako by si priali. Je jednoduché obvinovat ekonomiku,
vyhovarat sa na krizu, ale na trhu existuje aj mnoho spoloc¢nosti, ktoré
prosperuju aj vtomto obdobi. Manazéri si m6zu mysliet, Ze problém je
v zastaranych technolégiach alebo nefunkénych procesoch. Redlny prob-
1ém je vSak v tom, Ze nemaju dostatocné mnozstvo excelentnych zamest-
nancov. Technolégie a procesy sa kontinudlne vyvijajd, ale ak manaZéri
nerozvijaju svoje talenty, nie je badat zlepSenie, zvySeny zisk danej orga-
nizacie.

Hoci vedecki pracovnici urobili ohromny pokrok v pochopeni l'ud-
ského spravania a motivacie, iba niekol'ko organizacii aplikuje tieto po-
znatky v praxi. Vysledkom je, Ze organizacie nedosahujd poZadované zis-
ky, pretoZe manazéri nepochopili vstup I'udského kapitalu do pracovné-
ho procesu.

Ludia pracujici v podnikoch sa v mnohych oblastiach zmenili. Za-
mestnanci su vzdelanejsi a lepSie pripraveni na svoju pracu, viac si uve-
domuju svoje prava, su lepsie informovani o viacerych otazkach pracov-
nopravnych vztahov. Zmenili svoje hodnotové systémy - vzrastol ich
zaujem o uznanie, ambicie, ale taktiez im zalezi na zladeni rodinného
a pracovného zZivota. Vztahy medzi zamestnancami sa stali ovel'a zloZitej-
$imi, diverzifikovanymi a tazsie zvladnutelnymi. Tieto zmeny v podni-
koch su nielen odrazom technologickych zmien, ale tiezZ vyznamnym
trendom socidlnych zmien, akymi je napriklad demokratizacia politické-

ho a spolocenského Zivota.

Personalne témy v oblasti podmienok zamestnanosti, prace a odme-
novania su regulované legislativou, alebo sa stali predmetom kolektiv-
nych vyjednavani medzi zamestnaneckymi a zamestnavatel'skymi orga-
niziciami. Persondlny manaZér musi byt informovany o existujicich
pravnych Struktdrach a Struktirach pracovnych vztahov, a tieZ o kompe-
tenciach odborovych zvazov.!

1 SZARKOVA, M. et al. Persondlny marketing a persondlny manaZment: Vybrané problémy.
1. vyd. Bratislava: Ekoném, 2010, s. 57. ISBN 978-80-225-3049-1.
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Zamestnanci na zdklade vyssie uvedeného zacali byt vnimani ako
najcennej$i zdroj organizacie a z tejto zakladnej premisy boli odvodené
zavery, ako so zamestnancami jednat, ako ich motivovat k vy$Siemu vy-
konu a k vy$sej efektivite. Uloha manaZovania zamestnancov, ako aj in-
vesticie do pripravy a zvySovania kvalifikacie alebo vyber systémov d'al-
Sieho odborného rastu suviseli s novymi objavmi vo vedach a v spravani,
najma v oblasti psycholdgie a socioldgie. Tieto vedy boli aplikované na
fungovanie podnikov a na vztahy medzi jednotlivcami a timami v ramci
podniku. Objavila sa Siroka paleta tedrii a koncepcii ,,organizacného roz-
voja“, ktoré sa zacali aplikovat na analyzu zamestnaneckych vztahov, na
zaklade ktorych sa vytvorili metédy na zvysenie vykonnosti jednotlivcov
aj timov, za u¢elom dosiahnut podnikové ciele.

Tieto nové pristupy davaju priestor na vznik novej globalnej koncep-
cie ,riadenia arozvoja l'udskych zdrojov“, ktora vyjadruje SirS§i okruh
problémov, s ktorymi sa vriadeni persondlnych procesov stretavame,
a tym sa liSi od strohejsej koncepcie ,prace s kadrami alebo personalneho
manazmentu“.2 Pre personalnych manazérov tak vznika nova vyzva -
akymi opatreniami personalny utvar dokaze podporit podnikovu efek-
tivnost' s cielom zvySit produktivitu I'udskych zdrojov. Tato poZiadavka
sa premieta do produktivity a efektivity na konkrétnych pracovnych
miestach. Téma vykonnosti a produktivity prace sa tak stadva tstrednou
témou v riadeni I'udskych zdrojov.

Zamestnanci su stale viac povazovani za ,Gstrednd konkurencnu ve-
licinu“.3 Hlavna pozornost sa obracia k doposial' ¢asto nedocenenému
zdroju, ktory nemalou mierou ovplyviiuje vykonnost podniku, a to k 'ud-
skym zdrojom. Bez zamestnancov, ktori si budd neustdle prehlbovat
arozSirovat svoje vedomosti, nemé6zZe podnik udrzat svoju konkuren-
cieschopnost.* Napokon, je dokdzané, Ze zamestnanci, ktori vedia, Ze ma-
nazéri ochotne investuju financ¢né prostriedky do ich rozvoja a vazia si
ich vedomosti, dosahuju lepsi pracovny vykon a su viac motivovani nez ti,
ktorym tento rozvoj nie je umozneny.

2 SZARKOVA, M. et al. Persondlny marketing a persondlny manazment: Vybrané problémy.
1. vyd. Bratislava: Ekoném, 2010, s. 57. ISBN 978-80-225-3049-1.

3 KASPER, H. aW. HAYRHOFER, eds. PersondIni management, fizeni, organizace. 1.vyd.
Praha: Linde, 2005, s. 446. ISBN 80-86131-57-2.

4 FITZ-ENZ, ]. a B. DAVISON. How to Measure Human Resources Management. 3" ed. New
York: McGraw-Hill, 2002. 351 s. ISBN 0-07-136998-8.
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Riadenie I'udskych zdrojov

Pod pojmom riadenie sa vSeobecne rozumie socidlny proces ovplyvilova-
nia, pri ktorom sa nadriadena osoba snazi ovplyvnit /printtit podriadenu
osobu alebo podriadené osoby tak, aby splnili spolo¢né tulohy a dosiahli
spolocny ciel'. Z toho vychadza nasledujuica definicia, ktorit mézeme najst
v literatdre: ,Riadenie znamend ovplyvriovat ostatnych vlastnym, socidlne
akceptovanym sprdvanim tak, aby priamo alebo nepriamo vyvoldvalo
u ovplyviiovanych poZadované sprdvanie.“> Tvrdenie, Ze vedtci pracovnik
sa snazi ovplyviiovat ostatné osoby vopred danym smerom, je relativne
jednoduché, ale najpresnejsie vyjadruje podstatu, ktori chapeme pod po-
jmom riadenie.6

Pojem riadenie v sebe zahriiuje skutocnost, Ze v kazdej organizacii
vZdy existuju nadriadeni a podriadeni, ktor{ voci sebe stoja v hierarchic-
ky nadriadenom a podriadenom postaveni, pricom podriadeni musia ale-
bo maju byt ovplyviiovani tak, aby doslo k dosiahnutiu vytyceného ciela.
S tymto pojmom je spojené urcité bezné chapanie, ako maju nadriadeni,
kolegovia a spolupracovnici na pracovisku spolupracovat. Skuto¢nost, Ze
existuju ako nadriadeni, tak aj podriadeni sa javi ako normalna forma
usporiadania, ktora nema Ziadnu alternativu. Casto je ale zakladom tohto
bezného chipania vacsinou bliZzsie neskimané ,ideologické zddvodne-
nie“ socialneho faktu riadenia, pricom sa obvykle pouziva nasledujica
argumentdcia:’

* Riadenie existuje, pretoZe ludia chcu byt riadeni. S tymto chapanim je
spojend predstava, Ze vac¢Sina l'udi je zrejme nesvojpravna a potrebu-
je pevnu ruku vo forme nadriadeného;

+ Riadenie existuje, pretoZe ludia musia byt riadeni. Jednotlivec ma len
obmedzeny nahl'ad na suvislosti a nemohol by bez riadenia uspesne
spolupracovat’ s ostatnymi;

* Hierarchia je univerzdlny socidlny princip. Podla tohto chapania su
socialne hierarchie zakonitou konstantou socidlneho Zivota;
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£ Vyvoj ide dopredu elitami; mali by mat’ rozhodujtice slovo. Tu sa postu-
luje principidlna nerovnost vo vykonnosti a schopnosti l'udi a legiti-
muje sa narok na riadenie pre ,talentovanejSich”;

4+ Riadenie je funkciondlne. Na rozdiel od predchadzajicej elitarsko-
personalistickej argumentacie sa tu uplatiiuje argument efektivity
alebo racionalizacie. Riadenie sa pritom javi ako nutnd premenna pre
usmerinovanie pracovnych vztahov.

Vo vSetkych uvedenych argumentoch vznika podozrenie z ideolégie,
ak je riadenie povysené do stavu univerzalneho socialneho faktu, a zaro-
ven ,ponuka vycerpavajice ospravedliiovanie existujicej skuto¢nosti.“8

Rola manaZéra v riadeni I'udskych zdrojov

Riadenie 'udskych zdrojov v organizacidch vykonavaju veduci pracovni-
ci - manazéri. Manazér je zodpovedny za to, aby nim riadena organizacna
jednotka dosiahla ciele.® Manazér dosahuje ciele prostrednictvom svojich
podriadenych, pricom musi zabezpecit podmienky potrebné na ich napl-
nenie. Jeho zakladné manazérske ¢innosti oznacuje tzv. Demingov cyklus,
alebo tiez Shewhartov cyklus PDCA (plan-do-check-adjust). Je to systém
neustdleho sa zdokonal'ovania v $tyroch krokoch, ktoré symbolizuju pis-
mena PDCA.10

1. Pldnovanie - v prvom Kroku by mal manazér vyhodnotit situdciu
v podniku a stanovit ciele. V podstate by mal analyzovat problémy
v podniku, napriklad prostrednictvom réznych dotaznikov vyplne-
nych zamestnancami. Stanovenie aktudlneho stavu mozno teoreticky
vynechat, ale potom musi manazér pocitat s tym, Ze je vacsia prav-
depodobnost, Ze stanovené ciele nebudil dosiahnuté, pretoze vstup-
na situacia bola horsia, nez planoval. Potom prichadza etapa stano-
venia cielov. Tu sa pouZiva spravidla metéda SMART,!! ktora slazi
k urcéeniu vhodnych ciel'ov so spravnymi vlastnostami.

8 SHIELDS, J. Managing Employee Performance and Reward: Concepts, Practices, Strategies.
1st ed. New York: Cambridge University Press, 2007. 612 s. ISBN 978-0-52182-046-2.

9 SLAVIK, S. Strategicky manaZment. 1. vyd. Bratislava: Sprint, 2005. 403 s. ISBN 80-89085-
49-0.

10 SINOFSKY, S. a M. IANSITI. One Strategy: Experiences in Planning, Organization and Deci-
sion Making. 1sted. New Jersey: John Wiley & Sons, 2010, s. 304. ISBN 978-0-470-56045-
7.

11 SMART: Specific - Measurable - Action Oriented - Realistic - Time Bounded. Ciel' musi
mat’ nasledovné atributy: Specificky, orientovany na vysledok, meratel'ny, ciel nabada
k istej akcii, ciel je dosiahnutel'ny a je ¢asovo ohraniceny.
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2. Robenie - po vytvoreni planu prichddza etapa realizacie planu. Nejde
o ni¢ iné, ako sa pridrziavat ¢o najviac naplanovaného.

3. Kontrola - po uplynuti urc¢itého ¢asového ramca, ktory je stanoveny
v plane, prichadza c¢as na kontrolu. Pokial nie je ciel dosiahnuty, mal
by manazér zistit pricinu a urobit napravu. Preto niektori autori da-
vaju namiesto ,,C — kontroluj“ prednost skratke ,S - Studuj, analyzuj*“.
Samotna kontrola neprindsa potrebny osoh, pokial’ sa nezistia prici-
ny neplnenia ciel'a.

4. Regulovanie - ked manaZér zisti pri¢iny neplnenia ciel'a, mal by ko-
nat. A to bud’ opat naplanovat a robit, pokial ide o chyby rozsiahle-
ho vyznamu, alebo rovno pracovat, pokial' nie je potrebné zmenit
naplanovany postup. Dalo by sa povedat, Ze Stvrty krok v sebe zaht-
na planovanie a robenie ako vedl'ajsie kroky k ndprave chyb v tomto
kole.

Ide stdle o ten isty postup uplatiiovany predovSetkym japonskymi
firmami, ktoré povazuju neustale zlepSovanie a inovaciu za kl'i¢ové prv-
ky podniku. Existuje aj rozsirena verzia cyklu, ktora je doplnena o pisme-
no ,0“ - OPDCA. ,0“ symbolizuje vyraz ,observation®, t.j. pozorovanie.
V klasickom PDCA tuto ¢innost' v sebe zahriiuje Pldnovanie. Za zakladate-
I'a uvedeného kontrolného ainovativneho pristupu sa povazuje W. Ed-
wards Deming.

Hodnotenie pracovného vykonu a riadenie vykonnosti

Koncepcia riadenia pracovnej vykonnosti je nadradena problematike
hodnotenia pracovného vykonu. Zamestnanci boli v minulosti hodnoteni
podla toho, ako splnili ulohy, ktoré vedu k dosiahnutiu stanovenych cie-
I'ov organizacie. Pracovny vykon vo svojom fyzickom vyjadreni preveruje
homogénny vystup k odpracovanym hodinam alebo poctu pracovnikov.12
Pracovny vykon definuju autori rézne. Spravidla sa vSak zameriavaja
bud’ na vykon v podobe spravania, alebo na vykon v podobe vysledkov
(splnenie kvantitativnych ukazovatelov). Je vSak potrebné obe tieto
predstavy zjednotit' a pracovny vykon vnimat komplexne. Nie je preto
dolezité len to, o zamestnanec dosiahne, ale tiez sposob, akym to do-
siahne. Podla Armstronga je vykon ,vysledkom vhodného spravania,

12 KLEIBL, ., Z. DVORAKOVA a B. SUBRT. Rizenf lidskych zdrojii. 1.vyd. Praha: C. H. Beck,
2001. 264 s. ISBN 80-7179-389-2.
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najma spravania zaloZeného na vlastnom dsudku, efektivnom vyuZivani
potrebnych vedomosti, schopnosti a znalosti.“13

Podniky zamestnavaju zamestnancov, aby tito podavali potrebny
pracovny vykon v ziaducej forme, atak davali svoju pridani hodnotu,
a tym naplnali ciele podniku. Tradi¢nym pristupom k dosahovaniu tohto
ziaduceho vykonu je direktivna metdda, ktora zodpoveda direktivnemu
typu riadenia. Hodnotenie pracovného vykonu potom spociva v tom, ¢i
dokaZe zamestnanec plnit prikazy.

Moderné pristupy k riadeniu l'udskych zdrojov zdoéraziuju potrebu
vytvarat pracovné ulohy apracovné miesta na mieru schopnostiam
a preferenciam kazdého zamestnanca. Casto sa viak pojmy vykon a vy-
konnost pokladaju za identické. Anglicky pojem ,performance appraisal”
prekladdme ako hodnotenie vykonnosti. Len v kontexte hodnotenia urci-
tej udalosti mensieho rozsahu mézeme hovorit o hodnoteni vykonu. Ang-
licky vyraz ,performance management” potom prekladame ako riadenie
vykonnosti. Aj napriek tomu niektoré preklady anglickych textov, najma
od ekonémov,1# uvadzaju ,performance management“ ako ,riadenie pra-
covného vykonu“. To podl'a nasho nazoru nie je vystizné a problematika
si vyZaduje d’al$iu diskusiu a zjednotenie terminolégie.

Pracovny vykon je vysledok pracovnej ¢innosti, ktori posudzujeme
podla vysledku prace, jej kvality, mnozstva za jednotku ¢asu a podl'a ob-
jektivnych podmienok, pocas ktorych bol vykon dosiahnuty. Pracovnd
vykonnost' je pripravenost zamestnanca pre urcity vykon. Je to sibor
vlastnosti a dispozicii zamestnanca, ktoré podmietiujd troven plnenia
pracovnych tloh. Vykonnost zamestnanca urc¢ujd najma:15

4 technické, ekonomické a organiza¢né podmienky;

4 spolotenské podmienky prace;

4+ osobné determinanty zamestnanca, ktoré zahriiuji vedomosti,
schopnosti, prax, skisenosti, ale aj motivacia zamestnanca, fyzicky
stav, osobnostné vlastnosti, akymi si temperament, moralka a po-
dobne;

4 situa¢né podmienky;

13 ARMSTRONG, M. Rizent lidskych zdrojii: Nejnovéjsi trendy a postupy. 10. vyd. Praha: Grada,
2007.789s.ISBN 978-80-247-1407-3.

14 SAMUELSON, P. A. aW. D. NORDHAUS. Ekonomie. 18. vyd. Praha: Svoboda, 2007. 775 s.
ISBN 978-80-205-0590-3.

15 WAGNER, ]. Méreni vykonnosti: Jak mérit, vvhodnocovat a vyuzivat informace o podnikové
vykonnosti. 1. vyd. Praha: Grada, 2009. 256 s. ISBN 978-80-247-2924-4.
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# Casovy priebeh prace, ktory sa meni aj v priebehu pracovného tyz-
dna.

Vykonnost' ovplyviiuju subjektivne a objektivne predpoklady. Medzi
subjektivne predpoklady patria napriklad telesné a duSevné vlastnosti
a schopnosti ¢loveka pre danu pracu, kvalifikacné predpoklady a volové
vlastnosti. Medzi objektivne podmienky patria objektivne zabezpecenie
prace, technolégie, technické vybavenie, organizdcia prace ariadenie
pracovného procesu, sposoby hodnotenia a odmertiovania prace, vonkaj-
Sie pracovné podmienky, socidlne podmienky pracovného vykonu, so-
cialne a hygienické vybavenie pracoviska ¢i neobvyklé situacné vplyvy.

Systém riadenia pracovnej vykonnosti je manazérsky nastroj riade-
nia zamestnancov. UmozZiiuje konkretizovat ciele a strategicky zamer
spolocnosti, ¢im prispieva kich dosiahnutiu a spravodlivému ohodnote-
niu zamestnancov, a tym posobi na ich motivaciu.l® Podl'a Koubeka po-
tom ,riadenie pracovného vykonu predstavuje integrovanejsi pristup za-
loZeny na principe riadenia 'udi na zaklade ustnej dohody alebo pisom-
nej zmluvy medzi manazérom - nadriadenym a zamestnancom o budu-
com pracovnom vykone a osvojovani si schopnosti potrebnych k tomuto
pracovnému vykonu. Na ziklade uvedenej dohody ¢i zmluvy tak docha-
dza k previazaniu vytvarania pracovnych uloh, vzdelavania a rozvoja za-
mestnanca, hodnotenia zamestnanca a jeho odmenovania.“1?

Riadenie vykonnosti je systematicky proces zlepSovania pracovného
vykonu organizdcie pomocou znalosti ariadenia pracovného vykonu
v dohodnutom ramci planovanych ciel'ov, Standardov a poziadaviek tyka-
jucich sa schopnosti. Ide o procesy smerujice k vytvoreniu zdiel'aného
spolo¢ného chapania toho, ¢o ma byt dosiahnuté, ako aj o spésob zvySo-
vania pravdepodobnosti, Ze rozvoj 'udi bude v kratSej ¢i dlhsej perspek-
tive dosiahnuty. Riadenie vykonnosti usmernuje I'udi, aby robili spravne
veci, ato tak, Ze objasniuje ich ciele. Je to zalezitost liniovych manazé-
rov.18 Preto predchadzajice izolované a ¢asto neadekvatne systémy za-
sluh a hodnotenia zamestnancov podla toho, ako plnili prikazy svojich
nadriadenych, vyvolavali rozpory. Tento pristup vychadza skér z princi-

16 HILDEBRAND, D. The Role of Economic Analysis in the EC Competition Rules. 1t ed. Alphen
aan den Rijn: Kluwer Law International, 2009. 596 s. ISBN 978-90-411-2513-2.

17 KOUBEK, J. Rizent lidskych zdrojii: Zdklady moderni personalistiky. 4. rozsit. a dopln. vyd.
Praha: Management Press, 2007. 399 s. ISBN 978-80-7261-168-3.

18BARON, A. aM. ARMSTRONG. Human Capital Management: Achieving Added Value
Through People. 15t ed. London; Philadelphia: Kogan Page, 2007. 226 s. ISBN 978-0-7494-
4938-4.
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pu riadenia zaloZeného na koucingu, neZ riadenia zaloZeného na prika-
zoch. Kladie déraz na rozvoj a pouzivanie planov samostatného ucenia
a vzdelavania a na prepojenie individudlnych podnikovych ciel'ov.

Dalej Armstrong uvadza, e cielom riadenia vykonnosti je nastolit
kultiru vysokej vykonnosti zamestnancov, kde jednotlivci a timy sami
preberaju zodpovednost za neustale zlepSovanie podnikovych procesov,
a taktiez za vlastné schopnosti a vlastny prinos pre podnik.!® Sicastou
riadenia vykonnosti?0 je hodnotenie pracovného vykonu. Riadenie vy-
konnosti ma vel'ky vplyv na vykonnost celého podniku, a zaroven je tiez
ovplyvitované Kkultirou spolo¢nosti. Preto je velmi doélezité nastavit
a upravovat tento proces mimoriadne citlivo, pricom by mal byt pod ne-
ustalym monitoringom.

Pri riadeni vykonnosti a hodnoteni pracovného vykonu by mal hod-
notitel vychadzat ztroch faktorov: usilie, schopnost a pracovno-
organizacné podmienky. Na priloZzenom Obrazku 1 je znazornené, ako
tieto tri faktory spolo¢ne pdsobia na vykon zamestnanca.

Obrazok 1 Faktory ovplyviiujice pracovny vykon

MoZem

Pracovno-organizacné podmienky

l

Analyza podmienok

Rozvoj a vzdelavanie Benefity a leadership
Schopnosti Motivacia
Viem Chcem

Prameni: TURECKIOVA, M. KIi¢ k ti¢innému vedentf lidi: Odemknéte potencidl svych spolupra-
covnikii. 1. vyd. Praha: Grada, 2007. 128 s. ISBN 978-80-247-0882-9.

19 ARMSTRONG, M. Rizent lidskych zdrojii: Nejnovéjsi trendy a postupy. 10. vyd. Praha: Grada,
2007.789 s. ISBN 978-80-247-1407-3.
20 Vykonnost je chapana ako proces - jav trvaly, vykon ako jav ukonceny.
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Pracovno-organiza¢né podmienky pre podavanie vykonu tvoria ne-
vyhnutni podmienku, ktora vSak nie je sama osebe postacujica. Povazu-
ju sa za tzv. objektivnu podmienku. Schopnost a Gsilie, teda to, aby za-
mestnanci chceli avedeli podavat vykon, vytvaraju tzv. subjektivne
podmienky. Riadenie vykonnosti, vzdelavanie, rozvoj a vytvaranie pra-
covnych podmienok st vzajomne prepojené Cinnosti, ktoré jedna druhu
podporuju.2!

Zaver

Hodnotenie pracovného vykonu a riadenie vykonnosti s jednym z naju-
¢innejsich nastrojov zvySovania produktivity prace, efektivneho riadenia,
definovania talentov a rozvoja spolocnosti ako takej. Dobre fungujtci sys-
tém hodnotenia ma schopnost umocnit motivacny efekt, na druhej stra-
ne vsak zle fungujuici proces moZe dokonca zamestnancov demotivovat.

Vedenie firmy zohrava kl'i¢ovu tlohu v iniciovani a nastaveni systé-
mu riadenia vykonnosti. Jednak preto, Ze tito tému ma povinnost lider-
sky iniciovat' a prislusny projekt otvarat’ vedenie, tieZ preto, Ze vytvara
ideovy ramec pre to, ako si Zela mat systém budovania vykonnosti dizaj-
novany, ale aj preto, Ze poskytuje finan¢né a organizacné podmienky pre
prislusné aktivity takéhoto projektu.22 Preto je mimoriadne dolezité, aby
mal projekt od zaciatku uprimn, hlboku a pretrvavajicu podporu vo vr-
cholovom manaZmente podniku. Uprimnt natol’ko, Ze generalny riaditel
a jeho najblizsi s presvedcend, Ze projekt budovania vykonnosti podpori
splnenie tych ciel'ov, ktoré na nich samych kladu vlastnici. Hlbokt natol-
ko, Ze najvy$si manaZér je ochotny zasadit sa za projekt, propagovat ho,
vysvetlovat a obhajovat v diskusidch s ostatnymi manaZérmi alidrami
vSetkych trovni riadenia, a tiez so zamestnancami. A napokon, pretrva-
vajuicu natol’ko, Ze podpora vedenia sa neskon¢i po Siestich mesiacoch,
pri prvych problémoch v projekte alebo pri inych vyzvach, ktoré sa
v podniku ¢asom objavia.
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Applying the Skip Navigation Links
in the Context of the Websites’ Accessibility
of Self-Governing Regions
in the Slovak Republic?

Jana Koprlova

Abstract: The study focuses in its main aim on seeking yet undetected or
undefined deficits in relation to applying the skip navigation mechanism on
the websites of the self-governing regions in the Slovak Republic in the con-
text of improving the websites accessibility and it consists of two separate
parts. The first part presents a basic introduction to the questions of skip
navigation links, with the key attention paid to the following three main
areas: applying of skip navigation links, visual hiding of skip navigation
links, and web browsers’ bug related to skip navigation links. The second
part of the study concentrates on the basis of analysis of applying the skip
navigation links on the websites of the self-governing regions in the Slovak
Republic on the processes focused on detection of potential deficits and
gaps in the websites’ accessibility or related possible non-compliance with
the legislation in force.

Key Words: Websites; Websites’ Accessibility; Skip Navigation Links; Public
Administration; Self-Governing Regions; Compliance with Legislation in
Force; the Slovak Republic; Analysis.

Introduction

The on-line form of presentation and communication of the public ad-
ministration authorities via Internet belongs not only to the most effec-
tive forms of communications - in relation to the territorial impact of the
communicated information, but also to the most problematic - in the
context of technical realization due to a number of specific standards re-
quired by handicapped web users with various forms of disabilities. In
the following study the author focuses on the questions of applying the
skip navigation links as key elements by building the websites.

1 This study was created within the institutional project of the Faculty of Law of Trnava
University in Trnava No. 10/2013 “Websites’ Accessibility in Public Administration”, in
the Slovak original “Pristupnost webovych stranok vo verejnej sprave”.
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While sighted web users use their eyes as a built-in skip navigation
mechanism which enables them to bypass several links with only one
click or to move directly to the link they want to reach with the mouse,
for users with some forms of visual or motor disabilities means bypass-
ing the navigation links or direct browsing the website a very serious
technical problem. Importance and wide-social interest in solving this
problem is reflected also in the adopted related legislation which is in the
Slovak Republic represented by the latest Ministerial Decree of the Minis-
try of Finance of the Slovak Republic No. 55/2014 Coll. of Standards for
Information Systems of Public Administration issued on March 4t, 2014,
and effective from March 15th, 2014.2

The aim of the study is to analyze applying the skip navigation links
on the websites of the self-governing regions in the Slovak Republic. In
the context of the research questions we define the main hypothesis as
follows: Homepages of the self-governing regions in the Slovak Republic
apply technically correctly the skip navigation links mechanism.

Skip navigation links

The following part of the study familiarizes the readers with the main
questions of applying of skip navigation links, visual hiding of skip navi-
gation links, and web browsers’ bug related to skip navigation links.

Applying of skip navigation links

The idea of applying the skip navigation links is simple: they serve to
provide a link at the top of the webpage which jumps the user down to an
anchor or target at the beginning of the main content. For the most part it
seems to be easy, though there is more than one way to accomplish the
goal. From the technical view the process of creating the skip navigation
link could be explained through a HTML code as it is shown in the follow-
ing example:3

z See Vynos Ministerstva financii Slovenskej republiky ¢ 55/2014 Z.z. o Standardoch pre in-
formacné systémy verejnej sprdavy zo 4. marca 2014 [Ministerial Decree of the Ministry of
Finance of the Slovak Republic No. 55/2014 Coll. of Standards for Information Systems of
Public Administration issued on March 4t, 2014].

3 “Skip Navigation” Links. In: WebAIM: Web Accessibility in Mind [online]. 2013-10-25
[cit. 2014-08-01]. Available at: http://webaim.org/techniques/skipnav/, and KOPRLOVA,
J. Applying the Skip Navigation Links in the Context of the Websites” Accessibility of Cen-
tral State Administration Bodies in the Slovak Republic. Societas et iurisprudentia [online].
2014, ro¢. 2, ¢. 2, pp. 134-135 [cit. 2014-08-01]. ISSN 1339-5467. Available at: http://sei.
iuridica.truni.sk/archive/2014/02/SOCIETAS-ET-IURISPRUDENTIA-2014-02.pdf.
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+ HTML code:

<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Visual hiding of skip navigation links

By building the website the most required form of applying the skip nav-
igation mechanism is to make it invisible. For hiding the skip links there
are several techniques to be applied. Two parallel conditions should be
necessarily taken into account in this process: the first one means the re-
quirement of visual hiding of the skip links content, and the second one
represents the requirement of accessibility of the skip links content for
screen readers. Nowadays, the best known and most often used CSS code
“visibility: hidden;/display: none;” satisfies the only first one from the two
above mentioned conditions and so it cannot be recommended in rela-
tion to its non-visibility and inaccessibility for screen readers. An effec-
tive solution of this problem, satisfying the both conditions, offer the fol-
lowing HTML and CSS codes:*

+ HTML code:

<div class="hidden">This text is hidden.</div>;
% CSScode:

.hidden {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;
overflow: hidden;

4 CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2013-09-24 [cit. 2014-08-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/, and KOPRLOVA, J. Applying the Skip Navigation Links in
the Context of the Websites’ Accessibility of Central State Administration Bodies in the
Slovak Republic. Societas et iurisprudentia [online]. 2014, ro¢. 2, ¢. 2, p. 135 [cit. 2014-08-
01]. ISSN 1339-5467. Available at: http://sei.iuridica.truni.sk/archive/2014/02/SO-
CIETAS-ET-IURISPRUDENTIA-2014-02.pdf.
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By generally recommended requirement to make the skip navigation
links invisible until they receive keyboard focus, the following HTML and
CSS codes should be applied:5

4+ HTML code:
<div id="hidden"><a href="#main-content">Skip to Main Content
</a></div>;

+ CSS code:
#hidden a {

position: absolute;
left: -10000px;
top: auto;
width: 1px;
height: 1px;
overflow: hidden;
}
#hidden a:focus {
position: static;
width: auto;
height: auto;
}
This means a very useful solution which could be preferred above all
for sighted keyboard users those cannot use a mouse.

Web browsers’ bug related to skip navigation links

The recommended above mentioned skip navigation links related solu-
tions are working effective in most web browsers, but nowadays there
still exists one bug which lowers the efficiency of their applying through
disrupting the logical order by browsing or reading the webpage links.
This makes the webpage browsing with keyboard distortable or even
non-effective. An appropriate solution for healing this bug offers the
HTML code as follows:®

«

CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2013-09-24 [cit. 2014-08-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/.

Skip Navigation Links (Updated 6/19/2009). In: JimThatcher.com [online]. 2014-03-07
[cit. 2014-08-01]. Available at: http://www.jimthatcher.com/skipnav.htm, and KOPRLO-
VA, J. Applying the Skip Navigation Links in the Context of the Websites’ Accessibility of
Central State Administration Bodies in the Slovak Republic. Societas et iurisprudentia
[online]. 2014, ro¢. 2, ¢. 2, pp. 136-137 [cit. 2014-08-01]. ISSN 1339-5467. Available at:

o
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+ HTML code:

<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content" tabindex="-1">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Analysis of applying the skip navigation links on the websites of the
self-governing regions in the Slovak Republic

Our analysis of applying the skip navigation links on the websites of the
self-governing regions in the Slovak Republic has been legislatively based
on the Ministerial Decree of the Ministry of Finance of the Slovak Repub-
lic No.55/2014 Coll. of Standards for Information Systems of Public Ad-
ministration issued on March 4th, 2014, and effective from March 15,
2014, with the main attention laid on the § 14 Websites’ Accessibility (in
the Slovak original “§ 14 Pristupnost webovych stranok”), including re-
lated appendix Guideline 13. Providing Clear Navigation Mechanisms (in
the Slovak original “Pravidlo 13. Poskytovanie prehl'adného mechanizmu
navigacie”).”

Our analysis was realized in the early August 2014 by applying web
browser Internet Explorer 11 (with style sheets and active elements
turned off). Complete sample was represented by all websites of all the
self-governing regions in the Slovak Republic, while research sample was
defined by all homepages of all the self-governing regions in the Slovak
Republic, namely of:8

http://sei.iuridica.truni.sk/archive/2014 /02 /SOCIETAS-ET-IURISPRUDENTIA-2014-02.

pdf.
7 Compare with KOPRLA, M. and ]. KOPRLOVA. Analyza pristupnosti webovych stranok
vybranych webovych sidiel verejnej spravy z pohl'adu administrativno-spravneho ¢lene-
nia Slovenskej republiky. Societas et res publica [online]. 2013, roc. 2, ¢. 1, pp. 93-160
[cit. 2014-08-01]. ISSN 1338-6530. Available at: http://serp.fsv.ucm.sk/archive/2013/
01/SOCIETAS-ET-RES-PUBLICA-2013-01.pdf; and with KOPRLA, M. Pristupnost webo-
vych stranok ako vyznamny faktor zvy$ovania konkurencieschopnosti. In: K. DURKOVA,
A. BOBOVNICKY and A. ZAUSKOVA, eds. Inovdcie a vedomostnd spolo¢nost/digitdlny mar-
keting - udrZatelny rast a ndvrat investicii [CD-ROM]. 1. vyd. Trnava: Univerzita sv. Cyrila
a Metoda v Trnave, Fakulta masmedialnej komunikacie, 2012, pp. 49-63. ISBN 978-80-
8105-454-9.
See Zdkon ¢. 575/2001 Z.z. o organizdcii ¢innosti vlddy a organizdcii Ustrednej stdtnej sprd-
vy v platnom zneni [Act No. 575/2001 Coll. on Organization of the Activities of the Gov-
ernment and Organization of the Central Public Administration, as amended].

@
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Bratislava Self-Governing Region (http://www.region-bsk.sk/);
Trnava Self-Governing Region (http://www.trnava-vuc.sk/);

Trencin Self-Governing Region (http://www.tsk.sk/);

Nitra Self-Governing Region (http://www.unsk.sk/);

Zilina Self-Governing Region (http://www.regionzilina.sk/);

Banska Bystrica Self-Governing Region (http://www.vucbb.sk/);
PreSov Self-Governing Region (http://www.po-kraj.sk/sk/samo-
sprava/);

KosSice Self-Governing Region (http://web.vucke.sk/).

- #FFHFEFEFEre

Bratislava Self-Governing Region

Next figure displays homepage of the Bratislava Self-Governing Region
with style sheets and active elements turned off. There is no skip link ap-
plied.

Figure 1 Website (with style sheets and active elements turned off) of the Bratislava Self-
Governing Region

hitp://wiww.region-bsk.sk/obcan.aspx: L-c Bratislavsky samospravny k...

BSK
Blindfriendly Sobota 1.8.2014 | Meniny méBozidara BB [/ Bl [E]  BExtranet  BMapaswanok B

Samosprava

+ Urad BSK

* Predseda

* Podpredsedovia

« Zastupitel'stvo BSK

« Hlavny kontrolér

* Geoportal BSK

« Fotogaléria

« Kontakty pre média

* Mesaénik Bratislavsky kra;
¢ Newsletter

 Kraj v médiach

« Kancelaria BSK v Bruseli
 Zariadenia v pésobnosti BSK

Source: Website (with style sheets and active elements turned off) of the Bratislava Self-
Governing Region [online]. 2014 [cit. 2014-08-01]. Available at: http://www.re-
gion-bsk.sk/.

Analyzing the homepage of the Bratislava Self-Governing Region in
context of using the skip navigation links following key findings could be
detected:®

9 Source code of the website of the Bratislava Self-Governing Region [online]. 2014
[cit. 2014-08-01]. Available at: http://www.region-bsk.sk/.
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4+ Number of links before the main content: 76 links;
%+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Bratislava Self-Governing Region. In relation to this finding we can rec-
ommend to add the skip navigation links in accordance with the model
examples shown in the previous part of the study named “Skip navigation
links”.

Trnava Self-Governing Region

Next figure displays homepage of the Trnava Self-Governing Region with
style sheets and active elements turned off. The analyzed skip link is
marked by red rectangle.

Figure 2 Website (with style sheets and active elements turned off) of the Trnava Self-
Governing Region

B https://www trnava-vucisk/sk L ~ & & | @ hlavni strinka | TRNAVSKY ... %

TRNAVSKY SAMOSPRAVNY KRAJ

TRNAVSKY SAMOSPRAVNY KRAJ
hlavna stranka | kontakt | RSS

VyhPadavanie

Hiadat[ |
| Hiadat |

« Slovencina
« English
¢ Magyar

Source: Website (with style sheets and active elements turned off) of the Trnava Self-
Governing Region [online]. 2014 [cit.2014-08-01]. Available at: http://www.
trnava-vuc.sk/.

Analyzing the homepage of the Trnava Self-Governing Region in con-
text of using the skip navigation links following key findings could be de-
tected:10

10 Source code of the website of the Trnava Self-Governing Region [online]. 2014 [cit. 2014-
08-01]. Available at: http://www.trnava-vuc.sk/.
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Number of links before the main content: 68 links;
Number of skip links: 1 link;
Number of links before the first skip link: 0 links;
Visual display of skip links: hidden/focusable;
HTML code of skip links:
<div id="skip-link">
<a href="#main-content" class="element-invisible element-
focusable">Skocit na hlavny obsah</a>
</div>
<a id="main-content"></a>;
#+ CSS code of skip links:
.element-invisible {
position: absolute !limportant;
clip: rect(1px 1px 1px 1px);
clip: rect(1px,1px,1px,1px);
overflow: hidden;
height: 1px;
L
.element-invisible.element-focusable:active,
.element-invisible.element-focusable:focus {
position: static limportant;
clip: auto;
overflow: visible;
height: auto;
1.

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Trnava Self-Governing Region which works technically correctly. In rela-
tion to our finding we can recommend to add the attribute tabindex="-1"
to website’s target element and to set CSS code “background-color: #{ff;”
in accordance with the model example shown in the previous part of the
study named “Web browsers’ bug related to skip navigation links”, with
the aim to eliminate the disrupted logical order by browsing or reading
the webpage links that occurs by most of web browsers.

FEEEE

Trencin Self-Governing Region

Next figure displays homepage of the Trencin Self-Governing Region with
style sheets and active elements turned off. The analyzed skip link is
marked by red rectangle.
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Figure 3 Website (with style sheets and active elements turned off) of the Trencin Self-
Governing Region

& http://wwwtsk.sk/ L ~ & || @ Trenciansky samospravay k... % |

Trenciansky samospravny kraj

¢ Hlavna stranka
¢ English

* Mapa stranok
« Kontakt

Vyhladavanie: | | ‘ Hladat ‘

¢ Videogalérie
« Fotogaléria

Preskodit navigaciu

Source: Website (with style sheets and active elements turned off) of the Trencin Self-
Governing Region [online]. 2014 [cit.2014-08-01]. Available at: http://www.
tsk.sk/.

Analyzing the homepage of the Trencin Self-Governing Region in
context of using the skip navigation links following key findings could be
detected:1!

Number of links before the main content: 41 links;
Number of skip links: 1 link;
Number of links before the first skip link: 10 links;
Visual display of skip links: hidden;
HTML code of skip links:
<span class="hidden'>

<br />

<a title="Preskocit navigaciu" href="#akt">Preskocit navigaciu
</a>

<br />

<br />
</span>
[Missing selector id="akt"];

FEEEE

11 Source code of the website of the Trencin Self-Governing Region [online]. 2014 [cit. 2014-
08-01]. Available at: http://www.tsk.sk/.
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% CSS code of skip links:

.hidden {

display: none;

1

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Trenc¢in Self-Governing Region, but it works technically incorrectly. In
relation to our finding we can recommend to move the applied skip navi-
gation link to the top of the website, then to replace element “<div
class="content-text">" with element “<div class="content-text" id="akt">",
to add the attribute tabindex="-1" to website’s target element and to re-
place CSS code “display: none;” with CSS code in accordance with the
model examples shown in the previous parts of the study named “Visual
hiding of skip navigation links” and “Web browsers’ bug related to skip
navigation links”, with the aim, firstly, to make the skip navigation links
content accessible/visible for screen readers and, secondly, to eliminate
the disrupted logical order by browsing or reading the webpage links
that occurs by most of web browsers.

Nitra Self-Governing Region

Next figure displays homepage of the Nitra Self-Governing Region with
style sheets and active elements turned off. There is no skip link applied.

Analyzing the homepage of the Nitra Self-Governing Region in con-
text of using the skip navigation links following key findings could be de-
tected:12

+ Number of links before the main content: 66 links;
+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the Ni-
tra Self-Governing Region. In relation to this finding we can recommend
to add the skip navigation links in accordance with the model examples
shown in the previous part of the study named “Skip navigation links”.

12 Source code of the website of the Nitra Self-Governing Region [online]. 2014 [cit. 2014-08-
01]. Available at: http://www.unsk.sk/.
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Figure 4 Website (with style sheets and active elements turned off) of the Nitra Self-
Governing Region

@ http://wiw.unsk.sk/showdoc.do?docid=4 L ~ & || @ Nitriansky samospravny kra...

sprévneho kraja, Stefanikova tr. 69, 949 01 Nitra
Hlavna stranka | Mapa stranky | Linky | Kontakt| RSS

Blind Friendly - Verzia pre slabozrakych
Nitriansky samospravny kra;

Aktualne

Source: Website (with style sheets and active elements turned off) of the Nitra Self-
Governing Region [online]. 2014 [cit.2014-08-01]. Available at: http://www.
unsk.sk/.

Zilina Self-Governing Region

Next figure displays homepage of the Zilina Self-Governing Region with
style sheets and active elements turned off. There is no skip link applied.

Analyzing the homepage of the Zilina Self-Governing Region in con-
text of using the skip navigation links following key findings could be de-
tected:13

4 Number of links before the main content: 10 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Zilina Self-Governing Region. In relation to this finding we can recom-
mend to add the skip navigation links in accordance with the model ex-
amples shown in the previous part of the study named “Skip navigation
links”.

13 Source code of the website of the Zilina Self-Governing Region [online]. 2014 [cit. 2014-
08-01]. Available at: http://www.regionzilina.sk/.
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Figure 5 Website (with style sheets and active elements turned off) of the Zilina Self-
Governing Region

L-o@ Zilinsky samospravny kraj %

TE ZILII:ISKY

Source: Website (with style sheets and active elements turned off) of the Zilina Self-
Governing Region [online]. 2014 [cit. 2014-08-01]. Available at: http://www.re-
gionzilina.sk/.

Banskd Bystrica Self-Governing Region

Next figure displays homepage of the Banska Bystrica Self-Governing Re-
gion with style sheets and active elements turned off. The analyzed skip
link is marked by red rectangle.

Analyzing the homepage of the Banska Bystrica Self-Governing Re-
gion in context of using the skip navigation links following key findings
could be detected:!#

Number of links before the main content: 64 links;
Number of skip links: 1 link;
Number of links before the first skip link: 0 links;
Visual display of skip links: hidden/focusable;
HTML code of skip links:
<div id="skip-link">

<a href="#main-content">Prejst na hlavny obsah</a>
</div>
<a id="main-content"></a>;

Lol o ol oN o

14 Source code of the website of the Banskd Bystrica Self-Governing Region [online]. 2014
[cit. 2014-08-01]. Available at: http://www.vucbb.sk/.
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+ CSS code of skip links:
#skip-link a,
#logo a,
#site-name a,
#main-links li a,
#navigation i a,
#sidebar-first a,
#sidebar-second a,
.node hl.node-title a,
.node h2.node-title a,
ul.pagerli a,
.block ulli a,
.node .meta a,
.element-invisible,
a.feed-icon,
.comment h3.title a,
.user-picture a,
ul.action-links li a,
legend a,
th a,
thead a,
#forum td.container .name a,
a.tabledrag-handle,
ul.contextual-links li a,
a.contextual-links-trigger:hover,
.overlay .ui-dialog-titlebar a,
a.contextual-links-trigger,
.book-navigation .page-links a,
aimg,
a:hover,
a:link,
a:visited {
border-bottom: none;
I3
#skip-link {
height: auto;
overflow: hidden;
padding: 0;
margin-top: 0;
position: absolute;
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right: 20px;
width: auto;
z-index: 990;
b
#skip-link a,
#skip-link a:link,
#skip-link a:visited {
position: absolute;
display: block;
top: auto;
left: -10000px;
width: 1px;
height: 1px;
background: #444;
color: #fff;
font-size: 0.94em;
text-decoration: none;
outline: 0;
-moz-border-radius: 0 0 10px 10px;
-webkit-border-top-left-radius: 0;
-webkit-border-top-right-radius: 0;
-webkit-border-bottom-left-radius: 10px;

-webkit-border-bottom-right-radius: 10px;

-khtml-border-radius-bottomright: 10px;
-khtml-border-radius-bottomleft: 10px;
-khtml-border-radius-topright: 0;
-khtml-border-radius-topleft: 0;
border-radius: 0 0 10px 10px;

b

#skip-link a:hover,
#skip-link a:active,
#skip-link a:focus {
position: static;
width: auto;
height: auto;
overflow: visible;
padding: 1px 10px 2px 10px;

).

http://sei.iuridica.truni.sk
ISSN 1339-5467
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Figure 6 Website (with style sheets and active elements turned off) of the Banska Bystrica
Self-Governing Region

m http://wimivucbb.sk/portal/ L-C|W Banskobystricky samosprav...

Prejst na hlavny obsah

BANSKOBYSTRICKY
SAMOSPRAVNY KRAJ

[‘T
Hr'adat' na tomto webe: :]

« Hlavna stranka
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Source: Website (with style sheets and active elements turned off) of the Banskd Bystrica
Self-Governing Region [online]. 2014 [cit. 2014-08-01]. Available at: http://www.
vucbb.sk/.

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Banska Bystrica Self-Governing Region which works technically correct-
ly. In relation to our finding we can recommend to add the attribute ta-
bindex="-1"to website’s target element in accordance with the model ex-
ample shown in the previous part of the study named “Web browsers’
bug related to skip navigation links”, with the aim to eliminate the dis-
rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Presov Self-Governing Region

Next figure displays homepage of the PreSov Self-Governing Region with
style sheets and active elements turned off. There is no skip link applied.

Analyzing the homepage of the PreSov Self-Governing Region in con-
text of using the skip navigation links following key findings could be de-
tected:15

15 Source code of the website of the Presov Self-Governing Region [online]. 2014 [cit. 2014-
08-01]. Available at: http://www.po-kraj.sk/sk/samosprava/.
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%+ Number of links before the main content: 61 links;
4+ Number of skip links: 0 links.

Figure 7 Website (with style sheets and active elements turned off) of the PreSov Self-
Governing Region
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[Hradat na stranke 1" Headar |

Source: Website (with style sheets and active elements turned off) of the PreSov Self-
Governing Region [online]. 2014 [cit. 2014-08-01]. Available at: http://www.po-
kraj.sk/sk/samosprava/.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Presov Self-Governing Region. In relation to this finding we can recom-
mend to add the skip navigation links in accordance with the model ex-
amples shown in the previous part of the study named “Skip navigation
links”.

Kosice Self-Governing Region

Next figure displays homepage of the KoSice Self-Governing Region with
style sheets and active elements turned off. There is no skip link applied.

Analyzing the homepage of the KoSice Self-Governing Region in con-
text of using the skip navigation links following key findings could be de-
tected:16

%+ Number of links before the main content: 62 links;

16 Source code of the website of the KoSice Self-Governing Region [online]. 2014 [cit. 2014-
08-01]. Available at: http://web.vucke.sk/.
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4 Number of skip links: 0 links.

Figure 8 Website (with style sheets and active elements turned off) of the KoSice Self-
Governing Region
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Source: Website (with style sheets and active elements turned off) of the KoSice Self-
Governing Region [online]. 2014 [cit.2014-08-01]. Available at: http://web.
vucke.sk/.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
KoSice Self-Governing Region. In relation to this finding we can recom-
mend to add the skip navigation links in accordance with the model ex-
amples shown in the previous part of the study named “Skip navigation
links”.

Conclusion

In the study “Applying the Skip Navigation Links in the Context of the
Websites’ Accessibility of Self-Governing Regions in the Slovak Republic”
we have paid our attention in accordance with its main aim to seeking yet
undetected or undefined deficits in relation to applying the skip naviga-
tion mechanism on the websites of the self-governing regions in the Slo-
vak Republic in the context of improving the websites accessibility. In the
context of our research questions we defined the main hypothesis as fol-
lows: Homepages of the self-governing regions in the Slovak Republic apply
technically correctly the skip navigation links mechanism.
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According to the results and key findings presented in previous parts
of our study we can underline the following final conclusions (valid as of
August 1st, 2014), divided in to three separate groups:

Homepages with the technically correctly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1" to website’s target elements which relates namely to only
two self-governing regions:

#+ Trnava Self-Governing Region;
+ Banska Bystrica Self-Governing Region.

Homepages with the technically incorrectly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1"to website’s target elements and to replace CSS code “display:
none;” with CSS code in accordance with the exactly in our study present-
ed model examples. These recommendations relate namely to only one
self-governing region:

+ Trencin Self-Governing Region.

Homepages with no skip navigation mechanism applied - for this
group we can recommend to add skip navigation links, then to add target
elements, to add the attribute tabindex="-1" to website’s target elements
and to avoid applying CSS code “display: none;” in accordance with the
exactly in our study presented model examples. These recommendations
relate namely to five self-governing regions, which is more than one half
of the self-governing regions in the Slovak Republic:

Bratislava Self-Governing Region;
Nitra Self-Governing Region;
Zilina Self-Governing Region;
PreSov Self-Governing Region;
KoSice Self-Governing Region.

ek R o

Finally, as for verifying the set main hypothesis of the study we can
conclude that the hypothesis is not valid, so we have to reject it, because
from the 8 analyzed homepages of the self-governing regions in the Slo-
vak Republic only 2 homepages were technically correctly working and
were in compliance with legislation in forcel7 (state valid as of August 1,
2014).

17 See Vynos Ministerstva financii Slovenskej republiky ¢ 55/2014 Z.z. o Standardoch pre in-
formacné systémy verejnej sprdavy zo 4. marca 2014 [Ministerial Decree of the Ministry of
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vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovi adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informdcii zasielajte, prosim, na e-mailovi adresu redakcie Casopisu
sel.journal@gmail.com.

Tesime sa na Vas prispevok!
S tuctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The
cial

journal SOCIETAS ET IURISPRUDENTIA thematically focuses on so-
relevant interdisciplinary relations on the issues of public law and

private law at the national, transnational and international levels, repre-
sented first of all by following branches of law:

A e N N N A A N S X SR SN A Ay

legal history;

theory of law;

roman law;

canon law;

constitutional law;

human rights & fundamental freedoms;
international law;

European law;

civil law;

economic law & trade law;
labour law;

social security law;
administrative law;
environmental law;

financial law;

intellectual property law;
criminal law and criminology,

connected to the Key areas of social science disciplines in the broad-

est understanding, those represent above all:

FEREEREERER

international relations;

public policy;

public administration;

psychology;

sociology;

demography;

management and marketing;

international economic relations;

world economy, transnational economies and national economies.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for

publication of contributions in the form of:
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4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30th - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
contributions in languages:

FEEE

Slovak language;
Czech language;
English language;
German language;
Russian language;
French language;
Spanish language;
Polish language;

FEEEEEEE
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Serbian language;

Slovenian language;

Japanese language;

Persian language Dari;

by mutual agreement in relation to current possibilities of the edito-
rial office also in other world languages.

FEEEE

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions;

+ language supervisors within the journal’s editorial board and in well-
founded cases also recognized language experts in relation to the
grammar and stylistic requirements and linguistic purity of contribu-
tions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Favouring the foreign languages in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

4+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,
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Key Words in English:

+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

+ please specify a complete bibliography of all sources according to
current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
4+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava
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Slovak Republic

jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!

Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. V§eobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava na spolocensky vyznamné priere-
zové suvislosti otazok verejného a sikromného prava na narodnej, nad-
narodnej, ako aj medzinarodnej urovni, prelinajucimi sa s taziskovymi
oblastami spolocensko-vednych disciplin. Redakcia ¢asopisu sidli v prie-
storoch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavi¢kovej Sabléne Casopisu, ato sdicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajucich rubrikdch na webovej stran-
ke ¢asopisu.

Casopis pontka podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obc¢ianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné rieSenia aktudlnych pravnych otazok prob-
lematiky dejin prava, teérie prava, rimskeho prava, cirkevného prava,
ustavného prava; l'udskych prav a zdkladnych slob6d, medzinarodného
prava, eurépskeho prava, ob¢ianskeho prava, hospodarskeho prava a ob-
chodného prava, pracovného prava, prava socialneho zabezpecenia,
spravneho prava, prava zivotného prostredia; finan¢ného prava, prava
duSevného vlastnictva, trestného prava akriminolégie, v kontexte ich
vednych oblasti, ku ktorym patria najma medzinarodné vztahy, verejna
politika, verejna sprava, psycholdgia, socioldgia, demografia, manazment
a marketing, medzindrodné ekonomické vztahy, ako aj svetova ekonomi-
ka, nadnarodné ekonomiky a narodné ekonomiky.

Webova stranka casopisu ponuka Citatel'skej verejnosti informacie
v beznom grafickom rozhrani, a siibeZne aj v grafickom rozhrani Blind
Friendly pre slabozrakych ¢itatel'ov paralelne v slovenskom, anglickom
a nemeckom jazyku. V uvedenych jazykoch zabezpecuje redakcia casopi-
su aj spatnd komunikaciu.
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Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v casopise predkladajd. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupiia vysokoskolského Studia.

V stulade s vyssie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odévodnenim zamietaju prispevky uz preukazatel'ne publiko-
vané, ako aj prispevky, ktoré napliiaji skutkovii podstatu plagiatu &i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znent.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov, vykonny redaktor vo vztahu kuplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch, jazykovi garanti
v rdmci redakcnej rady ¢asopisu a v odévodnenych pripadoch tiez uzna-
vani jazykovi odbornici vo vztahu ku gramaticko-stylistickym poziadav-
kam a jazykovej Cistote prispevkov.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. Predlozenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sticasne:

4 prejavuju svoj suhlas s uverejnenim predlozeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Clanok I1I. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakc¢nej rady c¢asopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi posobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sthrnnt informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’:

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukizatelne nezodpovedd minimalnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategoérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov.

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publikacnej etiky Komisie pre publikac¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publika¢nej
etiky Komisie pre publikacnu etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
http://publicationethics.org/. Uvedené zasady a pravidla publikacnej
etiky st zavazné pre autorov prispevkov, redakénu radu casopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.
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Clanok V. Nezavislost' a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim suvisiace pravne skutoénosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses on social relevant inter-
disciplinary relations on the issues of public law and private law at the
national, transnational and international levels connected to the key are-
as of social science disciplines. The journal’s editorial office resides in
premises of the Faculty of Law in Kollarova Street No. 10 in Trnava, Slo-
vakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current legal issues in questions of legal history, theory of law, roman
law, canon law, constitutional law, human rights & fundamental free-
doms, international law, European law, civil law, economic law & trade
law, labour law, social security law, administrative law, environmental
law, financial law, intellectual property law, criminal law and criminolo-
gy, in context of their broadest interdisciplinary interference with areas
of social science disciplines, those represent above all international rela-
tions, public policy, public administration, psychology, sociology, demog-
raphy, management and marketing, international economic relations as
well as world economy, transnational economies and national economies.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the foreign languages in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions, executive
editor in relation to the application of methodological, analytical and sta-
tistical questions in contributions, language supervisors within the jour-
nal’s editorial board and in well-founded cases also recognized language
experts in relation to the grammar and stylistic requirements and lin-
guistic purity of contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

4 express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

4 declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.
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Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics http://publicationethics.
org/. Listed principles and guidelines of publication ethics are binding for
contributors, journal’s editorial board, journal’s editors and editorial of-
fice, contribution reviewers as well as journal’s publisher.
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Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 31, 2013
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