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Editorial k zimnej edicii
SOCIETAS ET IURISPRUDENTIA 2023

Cteni citatelia, vazeni priatelia,

dovol'te, aby som Vam predstavila Stvrté ¢islo jedenasteho ro¢nika SO-
CIETAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial’ nepublikované prispevky. Jeho cielom je poskytovat podnetnu a in-
Spirativnu platformu pre vedecké a celospoloCensky prinosné rieSenia
aktualnych pravnych otazok a ich komunikaciu na drovni najma odborne;j
pravnickej, ale aj zainteresovanej Sirokej obc¢ianskej verejnosti v kontexte
ich najsirsich interdisciplinarnych spolocCenskych suvislosti, a to nielen
na narodnej, ale aj na regionalnej a medzinarodnej urovni.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roc¢ne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktualnou spolocenskou témou alebo dianim, recenzii publi-
kacii vztahujicich sa na hlavné zameranie Casopisu, a taktiez informicii,
ako aj sprav suvisiacich so zdkladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moZnost pristipenia a prehliadania z akéhokol'vek zariadenia umoZziu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktualne, stvrté Cislo jedenasteho roc¢nika casopisu SOCIETAS ET 1U-
RISPRUDENTIA pontka celkovo pat samostatnych vedeckych studii, ako
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aj jednu recenziu pozoruhodnej akademickej publikacie. V ramci rubriky
,Stidie“ v poradi prva $tidia prinasa ¢itatelom vel'mi komplexny a po-
drobny pohl'ad na urcujlice pravne ustanovenia a praktické otazky suvi-
siace saktudlnou regulaciou franchisingu v eurdpskych jurisdikciach,
spolocne s poodhalenim realnych prekazok a problémov spatych s pro-
cesmi jej prijimania na priklade Pol'ska. Nasledujuca studia dokladne
analyzuje, sprehl'adiiuje a prikladne vysvetl'uje problematiku suvisiacu
snovymi pravnymi inStititmi na ochranu oséb s psychosocidlnym pos-
tihnutim, zavedenymi v rumunskom pravnom poriadku zakonom ¢. 140/
2022. Tretia stidia sa venuje velmi podrobnému systematickému objas-
neniu, ako aj hibkovej analyze zasadnych legislativnych zmien ukrajin-
ského Trestného zakona a ukrajinského Trestného poriadku bezpros-
tredne suvisiacich so zavedenim stanného prava na Ukrajine. V poradi
d’al$ia $tidia pontika ¢itatel'om systematické a hibkové vymedzenie a ob-
jasnenie klIticovych otdzok dojednania zmluvnych pokit v pracovno-
pravnych vztahoch z pohladu aktualnej legislativy platnej v Ceskej re-
publike a Slovenskej republike. Poslednd, piata Stidia podrobne predsta-
vuje, sprehl’'adiiuje, analyzuje a objasnuje problematiku dedi¢ského prava
v Eurépe a jeho metamorfézy v priestore a case, s akcentom kladenym na
zodpovedajice vyvojové trendy a socidlne kontexty. Rubrika ,Recenzie”,
zaradena na konci aktudlneho ¢isla, pontika zaujimavu recenziu pozoru-
hodnej rumunskej akademickej publikdcie zameranej na oblast krimino-
légie, ktora, vzhl'adom na jazyk vydania, rovnako dobre poslizi nielen
rumunskej, ale aj moldavskej Sirokej pravnej odbornej i laickej verejnosti.

V suvislosti s vydanim Stvrtého Cisla jedenasteho roc¢nika ¢asopisu
SOCIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych
jeho citatel'ov, prispievatelov aj priaznivcov, Ze ¢asopis je registrovany
v Adresari Casopisov s otvorenym pristupom (Directory of Open Access
Journals, DOAJ), ako aj v medzinarodnych vedeckych databazach Cros-
sref, ERIH PLUS a Index Copernicus International a poziadal o registraciu
v d'al$ich medzinarodnych vedeckych databazach. Sicasne by sme vel'mi
radi informovali aj o tom, Ze do okamihu vydania nového ¢isla ¢asopisu
zaznamenali jeho webové stranky celkom 152 krajin navstev (v abeced-
nom poradi):

1. Afganistan 52. Island 103. Pakistan
2. Albansko 53. Izrael 104.Palestina
3. AlZirsko 54. frsko 105.Panama

4. Angola 55. Jamajka 106.Paraguaj
5. Antigua a Barbuda 56. Japonsko 107.Peru
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6. Argentina

7. Arménsko

8. Australia

9. Azerbajdzan
. Bahrajn

. Bangladés

. Barbados

. Belgicko

. Benin

. Bielorusko

. Bolivia

. Bosna a Hercegovina
. Brazilia

. Bulharsko

. Burkina Faso
. Burundi

. Curagao

. Cyprus

. Ceska republika
. Cile

. Cina

. Dansko

. Dominika

. Dominikanska republika
- Egypt

. Ekvador

. Estonsko

. Etiépia

. Fidzi

. Filipiny

. Finsko

. Francuzsko

. Ghana

. Grécko

. Gruzinsko

. Guam

. Guatemala

. Guinea

. Holandsko

. Honduras

EDITORIAL

57
58
59
60

61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
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. Jemen

. Jordansko

. Juzna Afrika
.Juzna Koérea
Kambodza
Kamerun
Kanada
Kapverdy
Katar
Kazachstan
Kena
Kirgizsko
Kolumbia

Kosovo
Kostarika
Kuba

Kuvajt

Laos
Libanon
Litva

Libya
LotySsko
Luxembursko
Macedoénsko
Madagaskar
Mad'arsko
Malajzia
Malawi
Malta
Maroko
Mauricius
Mexiko
Mjanmarsko
Moldavsko
Mongolsko
Mozambik
Namibia
Nemecko
Nepal

Kongo - Kinshasa
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108.Pobrezie slonoviny
109.Pol'sko
110.Portoriko
111.Portugalsko
112.Rakusko
113.Rumunsko
114.Rusko
115.Rwanda
116.Salvador
117.Saudska Arabia
118.Senegal
119.Seychely
120.Sierra Leone
121.Singapur

122.Sint Maarten
123.Slovensko
124.Slovinsko
125.Somalsko
126.Spojené arabské emiraty
127.Spojené kral'ovstvo
128.Spojené staty americké
129.Srbsko

130.Sri Lanka
131.Sudan

132.Syria
133.Spanielsko
134.Svajéiarsko
135.Svédsko
136.Tadzikistan
137.Taiwan
138.Taliansko
139.Tanzania
140.Thajsko

141.Togo

142.Trinidad a Tobago
143.Tunisko
144.Turecko
145.Uganda
146.Ukrajina
147.Uruguaj
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46. Hongkong 97. Nigéria 148.Uzbekistan
47. Chorvatsko 98. Nikaragua 149.Venezuela
48. India 99. Nérsko 150.Vietnam
49. Indonézia 100.Nova Kaledénia 151.Zambia
50. Irak 101.Novy Zéland 152.Zimbabwe
51. Iran 102.0man

Pri prilezitosti vydania Stvrtého Cisla jedenasteho ro¢nika casopisu
by som sa vel'mi rada uprimne pod'akovala vsetkym prispievatel'om, kto-
ri don aktivne prispeli a podelili sa tak s Citatel'mi o svoje vedomosti, skui-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tiez ¢clenom redak¢nej rady casopisu a redak¢nému timu.

Verim, Ze cCasopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-

.....

terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

V mene celej redakcénej rady aredakcie c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 31. december 2023
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Editorial for Winter Edition
of the SOCIETAS ET IURISPRUDENTIA 2023

Dear readers and friends,

let me introduce the fourth issue of the eleventh volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions. Its aim is
to provide a stimulating and inspirational platform for scientific and so-
ciety-wide beneficial solutions to current legal issues and their commu-
nication at the level of primarily legal experts, but also the interested
general public in the context of their broadest interdisciplinary social re-
lations, in like manner at the national, regional and international levels.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, fourth issue of the eleventh volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of five separate scientific stud-
ies as well as one review of a creditable academic publication. Within the
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section “Studies”, the very first study brings readers a very complex and
detailed view of the determining legal provisions and practical issues re-
lated to the current regulation of franchising in the European jurisdic-
tions, together with the disclosure of real obstacles and problems con-
nected with the processes of its adoption on the example of Poland. The
following study thoroughly analyses, streamlines and exemplarily ex-
plains the issues related to the new juridical institutes for the protection
of persons with psychosocial disabilities introduced in the Romanian le-
gal order by the Law No.140/2022. The third study concentrates on
avery detailed systematic clarification as well as in-depth analysis of
fundamental legislative changes to the Ukrainian Criminal Code and the
Ukrainian Criminal Procedure Code directly related to the introduction of
martial law in Ukraine. The next study offers readers systematic and
thorough qualifying and clarifying of the key questions of negotiating
contractual penalties in the employment relationships from the point of
view of the current legislation in force in the Czech Republic and the Slo-
vak Republic. The final, fifth study presents, streamlines, analyses in de-
tail and clarifies the issues of the inheritance law in Europe and its met-
amorphoses in territory and time, with an emphasis laid on the corre-
sponding development trends and social contexts. The section “Reviews”,
placed at the end of the current issue, offers an interesting review of
anotable Romanian academic publication focused on the area of crimi-
nology, which, given the language of the publication, will serve equally
well not only the Romanian, but also the Moldovan general legal profes-
sional and lay public.

In relation to the release of the fourth issue of the eleventh volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been regis-
tered in the Directory of Open Access Journals (DOAJ) as well as in inter-
national scientific databases Crossref, ERIH PLUS and Index Copernicus
International and applied for registration in other international scientific
databases. At the same time, we would like to inform that till the date of
the new issue, the journal’s websites had recorded a total of 152 coun-
tries of visits (in alphabetical order):

1. Afghanistan 52. Greece 103.Panama

2. Albania 53. Guam 104.Paraguay
3. Algeria 54. Guatemala 105.Peru

4. Angola 55. Guinea 106.Philippines
5. Antigua and Barbuda 56. Honduras 107.Poland
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6. Argentina

7. Armenia

8. Australia

9. Austria

. Azerbaijan

. Bahrain

12. Bangladesh
13. Barbados

. Belarus

. Belgium

. Benin

. Bolivia

. Bosnia and Herzegovina
19. Brazil

. Bulgaria

. Burkina Faso

. Burundi

. Cambodia

. Cameroon

. Canada

. Cape Verde

. Chile

. China

. Colombia

. Congo - Kinshasa
. Costa Rica

. Cote d’'Ivoire

. Croatia

. Cuba

. Curagao

. Cyprus

. Czech Republic
. Denmark

. Dominica

. Dominican Republic
. Ecuador

- Egypt

. El Salvador

. Estonia

. Ethiopia
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Hong Kong
Hungary
Iceland
India
Indonesia
Iran

Iraq

Ireland
Israel

Italy
Jamaica
Japan
Jordan
Kazakhstan
Kenya
Kosovo
Kuwait
Kyrgyzstan
Laos

Latvia
Lebanon
Libya
Lithuania
Luxembourg
Macedonia
Madagascar
Malawi
Malaysia
Malta
Mauritius
Mexico
Moldova
Mongolia
Morocco
Mozambique
Myanmar
Namibia
Nepal

New Caledonia
New Zealand
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108.Portugal
109.Puerto Rico
110.Qatar
111.Romania
112.Russia
113.Rwanda
114.Saudi Arabia
115.Senegal
116.Serbia
117.Seychelles
118.Sierra Leone
119.Singapore
120.Sint Maarten
121.Slovakia
122.Slovenia
123.Somalia
124.South Africa
125.South Korea
126.Spain

127.Sri Lanka
128.Sudan
129.Sweden
130.Switzerland
131.Syria
132.Taiwan
133.Tajikistan
134.Tanzania

135. Thailand
136.The Netherlands
137.Togo
138.Trinidad and Tobago
139.Tunisia
140.Turkey
141.Uganda
142.UKkraine
143.United Arab Emirates
144.United Kingdom
145.United States of America
146.Uruguay
147.Uzbekistan
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46. Fiji 97. Nicaragua 148.Venezuela
47. Finland 98. Nigeria 149.Vietnam
48. France 99. Norway 150.Yemen
49. Georgia 100.0man 151.Zambia
50. Germany 101.Pakistan 152.Zimbabwe
51. Ghana 102.Palestine

On the occasion of launching the fourth issue of the eleventh volume
of the journal, [ would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA,

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, December 315, 2023
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Franchise Regulation
in the European Jurisdictions
as a Basis for Its Adoption in Poland

Rafal Adamus

Abstract: This study refers to the problem of franchising regulation as
a phenomenon of private law. In fact, in most legal systems, franchising op-
erates on the basis of the principle of freedom of contract or the principle of
freedom of economic activity. However, in some countries, franchising is
regulated with varying degrees of intensity. The regulation of franchises
seems to be necessary due to the need to protect the economically weaker
party to the legal relationship. The question arises whether, at the pre-
contractual stage, if the candidate for a franchisee is a natural person who
does not conduct business activity, such a person should benefit from the
legal protection provided by the legal system for the consumer, in terms of
information provided before the conclusion of the contract. The problem of
information provided by the organizer of the franchise network is ad-
dressed by the so-called model law. In its main part, the study first indicates
different ways of regulating franchising in different European jurisdictions.
Subsequently, the final part of the core of the presented study is devoted to
the key attempt in adopting the franchise regulation in Poland.

Key Words: Private Law; Franchise Law; Model Law on Franchising; Fran-
chising; Franchise; Franchise Network Organiser (Franchisor); Franchisee;
Pre-contractual Obligations; International Institute for the Unification of
Private Law UNIDROIT; the European Union; France; Belgium; Sweden;
Italy; Lithuania; Latvia; the Netherlands; Romania; Poland.

Introduction

The aim of this study is to generally review the regulation of franchising
in the private law of various European countries as a basis for its success-
ful adoption in Poland. The introduction of private law regulation of fran-
chise agreements in the Member States of the European Union is the
competence of the national legislator. Apart from the issues of public
competition law, the European Union law does not generally address the

STUDIES https://doi.org/10.31262/1339-5467/2023/11/4/21-48 21
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issue of the rights and obligations of the parties to the franchise agree-
ment.!

The European Franchising Code of Ethics, a set of ethical principles
developed by the European Franchising Federation in 1972, is of great
importance for the franchise relations.?z Over the years, this document
has been subject to further revisions.3

Franchising as a business phenomenon

Franchising is first and foremost a business phenomenon. This is one of
the ways to carry out dynamic market expansion. The creator of a given
“brand” (good or service) can expand the market at its own expense, ex-
panding its corporate structure by creating new branches and hiring em-
ployees, or by creating new legal entities (subsidiaries) that will employ
employees themselves. Such a model of development can be described as
“centralized”, because it is based on the risk of a single legal entity or
a holding company linked by personal and capital relations. Franchising,
on the other hand, is perceived as an instrument for the development of
a certain “brand” in a decentralized way, using the individual potential of

-

The following Commission decisions, among others, are to be mentioned: 87/14/EEC:
Commission Decision of 17 December 1986 relating to a proceeding under Article 85 of the
EEC Treaty (1V/31.428 to 31.432 - Yves Rocher). O] EC L 8, 1987-01-10, pp. 49-59; 87/407/
EEC: Commission Decision of 13 July 1987 relating to a proceeding under Article 85 of the
EEC Treaty (1V/32.034 - Computerland). O] EC L 222, 1987-08-10, pp. 12-23; 88/604/EEC:
Commission Decision of 14 November 1988 relating to a proceeding under Article 85 of the
EEC Treaty (1V/32.358 - ServiceMaster). O] EC L 332, 1988-12-03, pp. 38-42; and 89/94/
EEC: Commission Decision of 2 December 1988 relating to a proceeding under Article 85 of
the EEC Treaty (1V/31.697, Charles Jourdan). O] EC L 35, 1989-02-07, pp. 31-39.

See ADAMUS, R. W sprawie potrzeby uregulowania umowy franczyzy w Polsce [On the
Need to Regulate Franchise Agreements in Poland]. Prawo w Dziataniu [Law in Action]
[online]. 2021, vol. 48, p. 132 [cit. 2023-11-02]. ISSN 2657-4691. Available at: https://doi.
org/10.32041/pwd.4805.

The Polish Code of Ethics in the field of franchising was created on the basis of dialogue
between the franchise environments in Poland; see Kodeks franczyzy [Franchise Code].
In: Kodeks dobrych praktyk dla rynku franczyzy [Code of Good Practice for the Franchise
Market] [online]. 2023 [cit. 2023-11-02]. Available at: https://kodeksfranczyzy.org.pl/
kodeks-franczyzy/. Initially, the work was carried out under the auspices of the Om-
budsman for Small and Medium-sized Enterprises. In the end, the project to introduce
Code of Ethics was brought to its final state. The document has been opened for voluntary
signature by interested franchisors and franchisees. Certainly, this Code should be treated
as amilestone in the development of the franchise culture in Poland. The Code rightly
draws attention to the fact that the appropriate procedure should apply to the pre-
contractual stage, to the stage of performance of the franchise agreement and, finally, to
the situation after the end of the franchise agreement.

N

w
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many entities that maintain their independence and legal separateness in
relations with the creator of a given “brand” (franchise network organiz-
er, franchisor), as well as in relation to themselves and the third parties.
These entities have the status of independent entrepreneurs in legal
transactions. They bear their own legal and economic risks. They employ
their own employees on their own. However, those fully autonomous le-
gal entities are obliged, on the basis of their contracts, to operate in
a standardised manner, under a common trade name, in accordance with
the rules laid down by the franchisor and, therefore, within the frame-
work of a limited economic autonomy. At the same time, they do not have
to bear the risk of inventing and checking the way they do business. They
do not incur the costs of development work. They do not incur the costs
of promoting a given product or service, because they receive from the
network organizer - in principle - a market-tested and detailed method-
ology of operation. As aresult of the network organiser’s provision of
know-how and intellectual property rights (trade names, trademarks,
logos, geographical indications, etc.), they pay the appropriate fees.

Franchising is, therefore, about building a brand (market expansion)
with the help of many other independent legal entities, in a decentralised
manner, using their own capital resources and labour. At the same time,
franchising allows for such unification of services provided externally
that the final recipient is basically unable to distinguish whether he/she
accepts the service from the network organizer or from its franchisee.
From the point of view of corporations, market expansion through a fran-
chise network allows: a) easier management than in the case of a compa-
rable economic organization created in a centralized way (this does not
mean that, in practice, the management of an international franchise
network is an easy thing);* b) faster development due to the involvement
of other people’s capital and labour; c) better redistribution of risks; as
well as d) easier global expansion, since the cooperation mechanisms are
based on an agreement with local entrepreneurs (i.e. with entrepreneurs
of the host country). Therefore, on the one hand, the network organizer
should care about the proper recruitment and pre-selection of fran-
chisees, as their improper behaviour may affect the image of the entire
network. On the other hand, a person who decides to cooperate with

-~

See LEVITT, N, K. H. TYRE and P. WARD. The Impossible Dream: Controlling Your Inter-
national Franchise System. In: Dickinson Wright [online]. 2010, pp. 1-27 [cit. 2023-11-02].
Available at: https://www.dickinson-wright.com/-/media/documents/documents-link-
ed-to-attorney-bios/levitt-ned /20the-impossible-dream.pdf.
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a franchise network should carefully consider the pros and cons of such
a solution, in terms of his/her own person. To do this, he/she needs the
right amount of information.>

The origins of the franchise

The franchise agreement was created in the United States of America.t It
was a way of economic expansion based on the cooperation of the author
of the business idea, who had already been successful, with numerous
small investors who had adequate capital and time to run their own
business, but according to someone else’s idea.” The founding fathers of
the modern franchise were the nineteenth-century entrepreneurs - Isaac
Singer (sewing machine manufacturer) and John S. Pemberton (author of
the Coca-Cola recipe).8 A turning point in the development of franchising
was the 1950s in the United States of America, when the organizers of
the network ceased to limit themselves to granting permits for the distri-
bution of commercial goods, but began to provide detailed instructions

@

For more, see BOLECKI, A. Cechy szczegélne franczyzy w prawie ochrony konkurencji
[Special Features of Franchising in Competition Law]. Internetowy Kwartalnik Anty-
monopolowy i Regulacyjny [Internet Quarterly on Antitrust and Regulation] [online].
2013, vol. 2, nr 7, pp. 59-77 [cit. 2023-11-02]. ISSN 2299-5749. Available at: https://ikar.
wz.uw.edu.pl/images/numery/13/pdf/59.pdf.

See U. Prominska in KATNER, W. ]. red. Prawo zobowigzarn - umowy nienazwane [The Law
of Obligations - Unnamed Contracts]. 1. wyd. Warszawa: C. H. Beck, 2010, p. 748. System
Prawa Prywatnego, t.9 [Private Law System, vol. 9]. ISBN 978-83-255-1236-1; and
MACIUSZEK, I. Regulacja umowy franchisingu w polskim systemie prawnym [Regulation
of Franchise Agreement in the Polish Legal System]. In: K. PUJER, red. Nauki spoteczne
i ekonomiczne wobec probleméw wspétczesnosci: Wybrane zagadnienia [Social and Eco-
nomic Sciences in the Face of Contemporary Problems: Selected Issues] [online]. 1. wyd.
Wroctaw: Exante, 2017, pp. 17-18 [cit. 2023-11-02]. ISBN 978-83-65690-31-9. Available
at: https://depot.ceon.pl/handle/123456789/11977.

See GILLIS, W. and G. ]. CASTROGIOVANNI. The Franchising Business Model: An Entre-
preneurial Growth Alternative. International Entrepreneurship and Management Journal
[online]. 2012, vol. 8, no. 1, p. 75 [cit. 2023-11-02]. ISSN 1555-1938. Available at: https://
doi.org/10.1007/s11365-010-0158-8; and POKORSKA, B. Przedsiebiorca w systemie fran-
czyzowym [Entrepreneur in the Franchise System] [online]. 1. wyd. Warszawa: Polska
Agencja Rozwoju Przedsiebiorczosci [Polish Agency for Enterprise Development], 2004,
p.9 and following [cit. 2023-11-02]. ISBN 83-88802-78-X. Available at: https://www.
parp.gov.pl/component/publications/publication/przedsiebiorca-w-systemie-franczyzo-
wym.

See WISNIEWSKI, M. Franczyza w Polsce. Rozwéj rok po roku [Franchise in Poland. De-
velopment from Year to Year]. In: Franchising.pl [online]. 2022-12-14 [cit. 2023-11-02].
Available at: https://franchising.pl/abc-franczyzy/24/franczyza-polsce-rozwoj-rok-ro-
ku/.
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on how to conduct business by the network’s participants.® The franchise
market became multi-branch.10

9 See ANTONOWICZ, A. Franchising - sposéb na rozwoj przedsiebiorstwa w czasie kryzy-
su? [Franchising - A Way to Develop Company during a Crisis?]. In: S. PANGSY-KANIA and
G. SZCZODROWSK], red. Gospodarka polska po 20 latach transformacji: osiggniecia, prob-
lemy i wyzwania [The Polish Economy after 20 Years of Transformation: Achievements,
Problems and Challenges]. 1. wyd. Warszawa: Instytut Wiedzy i Innowacji [Institute of
Knowledge and Innovation], 2009, p. 228. ISBN 978-83-60653-17-3.

10 For more, see U. Prominska in KATNER, W. ]. red. Prawo zobowigzan - umowy nienazwane
[The Law of Obligations - Unnamed Contracts]. 1.wyd. Warszawa: C. H. Beck, 2010,
p- 749. System Prawa Prywatnego, t. 9 [Private Law System, vol. 9]. ISBN 978-83-255-
1236-1; PLUTA-OLEARNIK, M. Franchising jako strategia rozwoju przedsiebiorstw ustu-
gowych [Franchising as a Strategy for the Development of Service Enterprises]. Zeszyty
Naukowe Uniwersytetu Szczeciniskiego: Problemy Zarzqdzania, Finanséw i Marketingu
[Scientific Papers of the University of Szczecin: Problems of Management, Finance and
Marketing]. 2012, nr 20, p. 29 and following. ISSN 1509-0507; CHAJECKI, A, M. BOJAR
and M. CHAJECKI. Umowy nienazwane na przyktadzie franczyzy jako instrument tworze-
nia nowych warunkéw inwestycyjnych [Unnamed Contracts on the Example of Franchi-
sing as an Instrument for Creating New Investment Conditions]. In: R. KNOSALA, red.
Innowacje w zarzqdzaniu i inZynierii produkcji: Tom I: Czesé¢ II: Efektywnos¢ i produktyw-
nos¢ przedsiebiorstw [Innovations in Management and Production Engineering: Volume I:
Part II: Efficiency and Productivity of Enterprises]. 1. wyd. Opole: Oficyna Wydawnicza
Polskiego Towarzystwa Zarzadzania Produkcjg [Publishing House of the Polish Society of
Production Management], 2014, p. 231. ISBN 978-83-930399-6-8; WRZESINSKA, J. Roz-
woj systemow franczyzowych w Polsce [Development of Franchising Systems in Poland].
Zeszyty Naukowe Szkoly Gtéwnej Gospodarstwa Wiejskiego w Warszawie: Ekonomika i Or-
ganizacja Gospodarki Zywnosciowej [Scientific Papers of the Warsaw University of Life
Sciences: Economics and Organization of Food Economy]. 2011, nr 93, pp. 185-196. ISSN
2081-6979; GEBCZYNSKA, M. Franchising jako sposéb rozwoju matego przedsiebiorstwa
[Franchising as a Way of Developing Small Enterprise]. Zeszyty Naukowe Politechniki Slgs-
kiej: Seria Organizacja i Zarzqdzanie [Scientific Papers of the Silesian University of Tech-
nology: Organization and Management Series]. 2014, nr 70, p. 131 and following. ISSN
1641-3466; ANTOSZAK, P., E. FLADROWSKA and A. HULISZ. Funkcjonowanie franczyzy
na przyktadzie wybranego przedsiebiorstwa [The Functioning of Franchising on the
Example of a Selected Company]. Zeszyty Naukowe Wyzszej Szkoty Gospodarki w Bydgosz-
czy: Ekonomia [Scientific Papers of the University of Economics in Bydgoszcz: Economics].
2016, nr 8, p. 7 and following. ISSN 1733-8891; FILA, ]. and R. WITCZAK. Podatkowe as-
pekty franchisingu jako formy finansowania przedsiebiorstw w globalizujacej sie gos-
podarce [Tax Aspects of Franchising as a Form of Financing Enterprises in a Globalizing
Economy]. In: B. MIKOLAJCZYK, red. Dostepnos¢ kapitatéw w warunkach globalizacji gos-
podarki [Availability of Capital in the Conditions of Globalization of the Economy]
[online]. 1. wyd. L6dZ: Wydawnictwo Uniwersytetu Lodzkiego [Publishing House of the
University of £6dz], 2011, p. 296 [cit. 2023-11-02]. Acta Universitatis Lodziensis: Folia
Oeconomica, nr260. ISSN 2353-7663. Available at: http://hdl.handle.net/11089/790;
RZECZYCKA, A. and G. GOLAWSKA-WITKOWSKA. Franchising jako instrument aktywiza-
cji ekonomicznej podmiotéw na rynku [Franchising as an Instrument of Economic Activa-
tion of Market Entities]. In: Przedsiebiorstwo we wspétczesnej gospodarce - teoria i prakty-
ka [Research on Enterprise in Modern Economy - Theory and Practice] [online]. 2014,
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Model law on franchising

Franchising is not regulated by legislation in most of the world’s coun-
tries. Nevertheless, it is more and more often perceived as a subject of
legislation serving mainly to protect the interests of franchisees. The de-
velopment of franchising is based on the basic principles of law - general
provisions that guarantee certain freedoms. Firstly, on the principle of
freedom of contract, in other words, on the so-called model of general
competence (which is the foundation on which the edifice of all private
law rests). Secondly, on the basis of freedom of establishment. Moreover,
thirdly, on the basis of other freedoms, including, for example, freedom of
expression (in relation to the advertising activities of network organis-
ers), etc.

Franchising as a complex socio-economic phenomenon may be regu-
lated not only by the provisions belonging to the group of ius privatum
norms. With regard to certain issues, it may be subject to the provisions
of ius publicum, in particular in the field of public competition law or tax
law.1! Franchising is subject to the “regulation” of model law.12 The au-

nr 1, pp.39-50 [cit. 2023-11-02]. ISSN 2084-6495. Available at: https://journal.most-
wiedzy.pl/reme/article/view/1390; TOKAJ-KRZEWSKA, A. Franchising: Strategia rozwo-
Jju matych firm w Polsce [Franchising: Development Strategy for Small Companies in Po-
land]. 1. wyd. Warszawa: Difin, 1999, p.51. ISBN 83-87173-90-8; ZIOLKOWSKA, M. J.
Franczyza: Nowoczesny model rozwoju biznesu [Franchising: A Modern Model of Business
Development]. 1. wyd. Warszawa: CeDeWu, 2010, p. 32. ISBN 978-83-7556-220-0; ANTO-
NOWICZ, A. Franchising - sposéb na rozwoj przedsiebiorstwa w czasie kryzysu? [Franchi-
sing - A Way to Develop Company during a Crisis?]. In: S. PANGSY-KANIA and G. SZCZO-
DROWSK], red. Gospodarka polska po 20 latach transformacji: osiggniecia, problemy i wyz-
wania [The Polish Economy after 20 Years of Transformation: Achievements, Problems
and Challenges]. 1. wyd. Warszawa: Instytut Wiedzy i Innowacji [Institute of Knowledge
and Innovation], 2009, p. 228. ISBN 978-83-60653-17-3; ANTONOWICZ, A. Rozwdj sieci
franczyzowych w Niemczech i w Polsce - analiza poréwnawcza [Development of Franchi-
se Networks in Germany and Poland - A Comparative Analysis]. Zeszyty Naukowe Uniwer-
sytetu Szczeciriskiego: Finanse, Rynki Finansowe, Ubezpieczenia [Scientific Papers of the
University of Szczecin: Finance, Financial Markets, Insurance]. 2011, nr 46, p. 11 and fol-
lowing. ISSN 1733-2842; and ANTONOWICZ, A. Rozw6j rynku franchisingu [The Develop-
ment of Franchise Market]. Kwartalnik Nauk o Przedsiebiorstwie [Enterprise Science
Quarterly]. 2008, nr 4, pp. 50-54. ISSN 1896-656X.

11See ADAMUS, R. W sprawie potrzeby uregulowania umowy franczyzy w Polsce [On the
Need to Regulate Franchise Agreements in Poland]. Prawo w Dziataniu [Law in Action]
[online]. 2021, vol. 48, p. 127 [cit. 2023-11-02]. ISSN 2657-4691. Available at: https://doi.
org/10.32041/pwd.4805.

12See ADAMUS, R. W sprawie potrzeby uregulowania umowy franczyzy w Polsce [On the
Need to Regulate Franchise Agreements in Poland]. Prawo w Dziataniu [Law in Action]
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thority of the scientific bodies developing model law means that the so-
called soft law relatively often has a serious impact on the actual state
legislation. The International Institute for the Unification of Private Law
(hereinafter referred to as the “UNIDROIT”) is an international intergov-
ernmental organization founded in Rome in 1926. The aim of this organi-
zation is to strive for the unification of private law - it recommends mod-
el law, among others, in the field of franchising. The 2002 UNIDROIT Mod-
el Franchise Disclosure Law'3 (hereinafter referred to as the “model law”)
essentially addresses the issue of documents disclosed by the franchise
network organiser prior to the conclusion of the contract and the legal
consequences of the network organiser’s failure to comply with this obli-
gation. A disclosure document, which in this paper is referred to as
a prospectus, is alegal institute necessary for practice (albeit less ad-
vanced than the public franchise registers, known to some legal systems,
which, however, do not dispense with the prospectus). It is a document
delivered to the franchisee candidate, some time before the conclusion of
the contract, containing detailed information about the franchise net-
work. Some of the internal legislation has taken advantage of the above-
stated UNIDROIT model law and has regulated franchising on its basis. At
the same time, it can be assumed that the model law sets the scope
(standard) of minimum legislation for private law in the field of franchis-
ing. The existence of the model law is also important in the face of critical
voices denying the need for statutory regulation of franchising in Poland,
and the concerns expressed about the legislator’s “overregulation” of the
franchise matter.

Further, it is worth mentioning yet another document on franchising,
which is part of the UNIDROIT’s achievements - Guide to International
Master Franchise Arrangements.'* The Draft Common Frame of Reference

[online]. 2021, vol. 48, p. 131 [cit. 2023-11-02]. ISSN 2657-4691. Available at: https://doi.
org/10.32041/pwd.4805.

13 See Model Law: Model Franchise Disclosure Law (2002). In: UNIDROIT - International
Institute for the Unification of Private Law [online]. 2023 [cit. 2023-11-02]. Available at:
https://www.unidroit.org/instruments/franchising/model-law/. See also MILENKOVIC
KERKOVIC, T. The Main Directions in Comparative Franchising Regulation - Unidroit Ini-
tiative and Its Influence. European Research Studies [online]. 2010, vol. 13, no. 1, p. 103
and following [cit. 2023-11-02]. ISSN 1108-2976. Available at: https://doi.org/10.35808/
ersj/260.

14 See UNIDROIT. Guide to International Master Franchise Arrangements [online]. 2 ed. Ro-
me: International Institute for the Unification of Private Law, 2007. 329 p. [cit. 2023-11-
02]. ISBN 88-86449-16-X. Available at: https://www.unidroit.org/english/guides/2007
franchising/franchising2007-guide-2nd-e.pdf.
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(DCFR): PartE. Commercial Agency, Franchise and Distributorship also
addresses the issue of franchising.15

Franchising in the European countries

In the vast majority of cases, the European Union countries have not
adopted any specific legal regulations concerning the franchise agree-
ment. Franchising is conducted on the basis of general regulations - the
principle of freedom of contract, the principle of freedom to conduct
business. There is no special regulation codifying franchising as a type of
obligation relationship (named “agreement”) in Germany,® Denmark,”
Austria,!8 the Czech Republic,!? Finland,20 Spain,?! and Slovenia.22

15 See Part E. Commercial Agency, Franchise and Distributorship. In: Ch. von BAR, E. CLIVE
and H. SCHULTE-NOLKE, eds. Principles, Definitions and Model Rules of European Private
Law: Draft Common Frame of Reference (DCFR): Outline Edition [online]. 1t ed. Munich:
Sellier. European Law Publishers, 2009, pp.347-364 [cit.2023-11-02]. ISBN 978-3-
86653-727-9. Available at: https://doi.org/10.1515/9783866537279. The document was
prepared by the Study Group on a European Civil Code and by the Research Group on EC
Private Law (Acquis Group). The members of the ensemble were: Christian von Bar, Eric
Clive, Hans Schulte-Nolke, Hugh Beale, Johnny Herre, Jérome Huet, Matthias Storme, Ste-
phen Swann, Paul Varul, Anna Veneziano, and Fryderyk Zoll. See also CASHIN RITAINE, E.
The Common Frame of Reference (CFR) and the Principles of European Law on Commer-
cial Agency, Franchise and Distribution Contracts. ERA Forum [online]. 2007, vol. 8, no. 4,
pp. 563-584 [cit. 2023-11-02]. ISSN 1863-9038. Available at: https://doi.org/10.1007/
s12027-007-0039-y; and GATNER, D. Umowa dystrybucji w $wietle Draft Common Frame
of Reference (DCFR) [Distribution Agreement in the Light of the Draft Common Frame of
Reference (DCFR)]. Transformacje Prawa Prywatnego [Private Law Transformations]
[online]. 2014, nr 1, p. 5 and following [cit. 2023-11-02]. ISSN 1641-1609. Available at:
https://journals.law.uj.edu.pl/TPP/article /view/669.

16 See BILLING, T. and J. SCHULZWEIDA. Franchise Laws and Regulations: Report 2024 Ger-
many. In: ICLG: Legal Guides, Business Reports and Events [online]. 2023 [cit. 2023-11-02].
Available at: https://iclg.com/practice-areas/franchise-laws-and-regulations/germany;
and REIF, M. and Ch. von HAUCH. Germany. In: International Franchise Handbook 2021
[online]. 1sted. New York: Deloitte Legal, 2021, p. 82 and following [cit. 2023-11-02].
Available at: https://www?2.deloitte.com/ce/en/pages/about-deloitte/articles/interna-
tional-franchise-handbook-2021.html.

17 See VESTERGAARD RASMUSSEN, H. and L. KROG. Denmark. In: International Franchise
Handbook 2021 [online]. 1sted. New York: Deloitte Legal, 2021, p. 58 [cit. 2023-11-02].
Available at: https://www2.deloitte.com/ce/en/pages/about-deloitte/articles/interna-
tional-franchise-handbook-2021.html.

18 See LAGER, M. Austria. In: International Franchise Handbook 2021 [online]. 1sted. New
York: Deloitte Legal, 2021, p. 16 [cit. 2023-11-02]. Available at: https://www2.deloitte.
com/ce/en/pages/about-deloitte/articles/international-franchise-handbook-2021.html.

19 See TELECKY, 1. and M. KONECNY. Czech Republic. In: International Franchise Handbook
2021 [online]. 15t ed. New York: Deloitte Legal, 2021, p. 52 [cit. 2023-11-02]. Available at:
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Therefore, in many large countries of the European Union, it has not
yet been decided to regulate the franchise agreement. By the way, it can
be added that private regulation of franchising has not been introduced
in the United Kingdom, which ceased to be a member of the European
Union. There is also no special regulation of franchising in Switzerland,
which belongs to the European Economic Area.

The second group of cases includes those legal systems in which
there has been a minimalist regulation of private law issues related to the
institute of franchising. In these cases, the legislation boils down to speci-
fying the requirements that are expected from the franchisor in terms of
informing franchisee candidates about the franchise network. These laws
do not define the rights and obligations of the parties to the franchise
agreement.

In the French law, the basis for the presentation of information about
a franchise is the general Article 330-3 of the French Commercial Code,
which states: “(1) Any person who makes available to another person
a trade name, mark or sign, requesting from him/her an obligation of ex-
clusivity or quasi-exclusivity for the exercise of his/her business, shall be
required in advance to sign any contract concluded in the common inter-
est of both parties, to provide the other party with a document contain-
ing honest information, which allows him/her to make an informed
commitment. (2) That document, the content of which is determined by
decree, shall specify, inter alia, the length of service and experience of the
firm, the state and prospects for the development of the market con-
cerned, the size of the operator’s network, the duration, the conditions
for renewal, termination and transfer of the contract and the extent of
exclusivity. (3) In the event that a certain amount is required to be paid

https://www?2.deloitte.com/ce/en/pages/about-deloitte/articles/international-franchi-
se-handbook-2021.html.

20 See KIURU, A. Finland. In: International Franchise Handbook 2021 [online]. 1sted. New
York: Deloitte Legal, 2021, p. 66 [cit. 2023-11-02]. Available at: https://www?2.deloitte.
com/ce/en/pages/about-deloitte/articles/international-franchise-handbook-2021.html.

21 See IZAGUIRRE, Sh., F. MAYOR and M. GIMARE. Spain. In: International Franchise Hand-
book 2021 [online]. 15t ed. New York: Deloitte Legal, 2021, p. 232 [cit. 2023-11-02]. Avail-
able at: https://www?2.deloitte.com/ce/en/pages/about-deloitte/articles/international-
franchise-handbook-2021.html.

22 See KASTELEC, A. and L. ZAVASNIK. Slovenia. In: International Franchise Handbook 2021
[online]. 1sted. New York: Deloitte Legal, 2021, p. 214 [cit. 2023-11-02]. Available at:
https://www?2.deloitte.com/ce/en/pages/about-deloitte/articles/international-franchi-
se-handbook-2021.html.
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before the contract referred to above is signed, in particular in order to
obtain a reservation of space, the services provided in exchange for this
amount shall be specified in writing, as well as the mutual obligations of
the parties in the event of withdrawal from the contract. (4) The docu-
ment referred to in the first subparagraph, as well as the draft contract
shall be communicated at least twenty days before the signature of the
contract, or, where applicable, before the payment of the amount re-
ferred to in the preceding subparagraph.”23

The Belgian law neither provides a legal definition of a franchise nor
codifies a franchise agreement. Franchise agreements are concluded and
performed on the basis of general laws. However, in Belgium, a law regu-
lating pre-contractual disclosure obligations was enacted, which entered
into force on 1 February 2006. The franchisor, even before signing the
agreement, must present the franchisee with an information document
(prospectus) and a franchise agreement. The Belgian legislature has pro-
vided for along tempus deliberandi, amounting to as much as 30 days.
The prospectus delivered by the franchisor to the person interested in
franchising provides information about the way in which the franchisor
conducts his/her business. It also should contain detailed information on
the franchisor’s financial statements, the rights received by the franchi-
see, the conditions related to the protection of intellectual rights, the
market share of the franchise network, etc.

The Swedish Act of 24 May 2006 The Franchise Disclosure Act de-
fines franchising as an agreement between the franchisor and the fran-
chisee for the use of a business concept, for consideration, covering the
marketing and sale of goods or services. The franchise agreement should
also, by definition, include an arrangement for the use of the franchisor’s
intellectual property rights, as well as an obligation for the franchisee to
participate in checks of compliance with the agreement.2

Now, it is necessary to point out the European Union countries that
adopted the original regulation of franchising. Analysing the internal leg-

23 See FERAUD-COURTIN, M,, J. METHAMEM, G.-A. MILANDOU and F. LABATUT. France. In:
International Franchise Handbook 2021 [online]. 1sted. New York: Deloitte Legal, 2021,
p. 72 [cit. 2023-11-02]. Available at: https://www2.deloitte.com/ce/en/pages/about-
deloitte/articles/international-franchise-handbook-2021.html.

24 See FRIBERG, J. and J. FJELLSTROM. Sweden. In: International Franchise Handbook 2021
[online]. 1sted. New York: Deloitte Legal, 2021, p. 238 [cit. 2023-11-02]. Available at:
https://www2.deloitte.com/ce/en/pages/about-deloitte/articles/international-franchi-
se-handbook-2021.html.
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islation of the European Union Member States in the field of private law
regulation of franchising, it should be concluded that there are different
places where private law issues are regulated. Both the regulation in the
Civil Code and in a separate act come into play.

The Italian Law No. 129 of 6 May 2004 Rules for the Regulation of
Commercial Affiliation25 is one of the most interesting pieces of legisla-
tion devoted to the institute of franchising. The Italian legislature has not
decided to introduce the institute of franchising into the Italian Civil
Code. In the first place, the Italian legislature defines the concept of fran-
chising and the basic concepts in this problem area. At the same time, it
defines the scope of application of the law, due to the frequent presence
of the so-called foreign element in franchise relations. The Italian law
regulates franchising outside the Italian Civil Code. However, this is not
the only approach used in Europe.

In Lithuania, the franchise is regulated by the Lithuanian Civil Code
of 18 July 2000, Chapter XXXVII. The Lithuanian legislator defined the
franchise agreement in the first place. At the same time, according to the
regulations, it is a bilaterally qualified agreement to which only entre-
preneurs can be parties.

In Latvia, franchising is regulated by the Commercial Law of 13 April
2000.26 The Latvian Commercial Law first defines the concept of franchis-
ing, introduces alegal norm concerning the form of the agreement, as
well as the obligations of the franchisor at the stage before the conclusion
of the agreement.

In the Netherlands, on 1 January 2021, the “Franchise Act”, alaw in-
troducing a private law regulation of franchising into the Dutch legal sys-
tem came into force.?” According to the Dutch legislature, within the
framework of a franchise relationship, there is, by its very nature, a cer-
tain degree of dominance between the franchisor and the franchisee.
A franchisee is formally an independent entrepreneur, but, in practice, it
is largely subject to the franchisor’s instructions. It is the franchisor that
is the decisive factor with regard to the franchise formula and the further
determination of the rules for the development of the franchise network.
The franchisee, by its very nature, takes a passive position within this re-

25 See Law No. 129/2004 on the Rules for the Regulation of Commercial Affiliation [Italy].

26 See Law No. 158/160 on the Commercial Law [Latvia].

27See Act of 1 July 2020 amending Book 7 of the Civil Code in Connection with the Introduc-
tion of the Rules Regarding the Franchise Agreement (Franchise Act) [The Netherlands].
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lationship. In practice, the franchisor may use its dominance in such
a way that it will lead to unreasonable and undesirable situations for the
franchisee. The Dutch franchising regulation aims to reduce this inequali-
ty by strengthening the legal position of the franchisee vis-a-vis the fran-
chisor. The Article 7:911 of the Dutch Civil Code defines a franchise
agreement as an “agreement under which the franchisor grants the fran-
chisee, in return for financial consideration, the right and obligation to
use the franchise formula in the manner prescribed by the franchisor for
the production or sale of goods or the provision of services.”28 The provi-
sions of the “Franchise Act” are mandatory within the scope of the fran-
chise agreement concluded with franchisees established in the Nether-
lands, regardless of the foreign law clauses chosen by the parties in the
agreement. The “Franchise Act” applies to all franchisees established in
the Netherlands, including cases when the franchisor is based in a foreign
country.2? The Article 7:912 of the Dutch Civil Code expresses the formu-
la (apparently influenced by the provisions of the 1804 Napoleonic Code
and its model of bonus pater familiae) that the parties must behave to-
wards each other as a “good franchisor” and a “good franchisee”. This
rule covers not only the beginning of the franchise relationship (pre-
contract stage), but also the franchise relationship as such. The parties
must behave reasonably and loyally towards each other. For example, the
franchisor must, in addition to its own interest, explicitly take into ac-
count the interests of both the franchise network as a whole and the in-
dividual franchisees. In other words, in the process of applying the law in
the Netherlands, it is necessary to establish a model of conduct of the
“good” party to the contract and to compare it with the conduct of the
counterparty in the specific circumstances of the case. Based on such
a complex thought process, it is possible to draw conclusions as to the
correctness of the counterparty’s behaviour. Alarge part of the Dutch
Civil Code deals with the exchange of information prior to the conclusion
of a contract (Articles 7:913 to 7:915 and Article 7:917). The legislator
specifies alist of various topics about which the franchisee must be in-
formed in good time, in particular before concluding a franchise agree-
ment. The franchisor must also inform the franchisee in a timely manner
about matters not covered by the topics listed in the “Franchise Act”. This

28 See Civil Code, Book 7 [The Netherlands].

29 See Van VELZEN, M., A. von MARTELS and N. NIESSEN. The Netherlands. In: International
Franchise Handbook 2021 [online]. 1sted. New York: Deloitte Legal, 2021, p. 143 [cit.
2023-11-02]. Available at: https://www?2.deloitte.com/ce/en/pages/about-deloitte/ar-
ticles/international-franchise-handbook-2021.html
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is the case where the information relating to the matters referred to
above is reasonably relevant to the franchisee for whom the franchise
agreement is intended to be entered into and performed. The tempus de-
liberandi provided for by the Dutch legislature is a period of at least four
weeks prior to the conclusion of a contract. A franchisee candidate is ex-
pected to use this period not only to study the information received, but
also to conduct the own research, or, even to require expert support if
needed. According to this, the franchisee is also required to provide cer-
tain information to the franchisor. For example, it must disclose its finan-
cial situation so that the franchisor can assess whether the franchisee
will be able to make the necessary investments required by the franchise
agreement. In other words, the Dutch legislature rightly emphasizes the
obligation to properly recruit a candidate for a franchisee. Interesting
conclusions can be drawn from reading the Articles 7:916, 7:917 and
7:921 of the Dutch Civil Code. The franchisor may stipulate in the fran-
chise agreement that it can unilaterally change it. As it can be seen, the
legislator considers it useful for the franchisors to have a certain margin
of discretion to have a say in the maintenance and further development
of their franchise formula. However, certain modifications can have such
a significant impact on a franchisee’s business that it is prudent for
a good franchisor to discuss them with the franchisee(s) in question be-
forehand. In addition, if the effects of the change on franchisees exceed
a certain financial threshold specified in the franchise agreement, the
franchisor needs the consent of its franchisees. Where appropriate, the
franchisor may decide whether to submit a proposal to (1) all franchisees
or (2) only to individual franchisees who are or will actually have to bear
the financial consequences of the change. In the first case, the majority of
franchisees must consent, while in the second case, each of the interested
franchisees must consent. It can be argued that this type of relationship
requires an appropriate legal culture and could be considered “experi-
mental” in some legal systems. For the purposes of the Polish regulation
of the franchise activity, a distinction should be made between the matter
of the contract and the matter of the technique of conducting business.
While the consent of both parties would be required to amend the
agreement, as well as to conclude it, when it comes to the matter of busi-
ness technique, the franchisor should be given the appropriate freedom.
Another issue regulated by the Dutch Civil Code is the commercial and
technical assistance and assistance (Article 7:919). The franchisor’s com-
mercial and technical support for the franchisee is one of the basic ele-
ments of the franchise relationship. The Dutch franchising regulation,
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therefore, obliges the franchisor to provide the assistance and support
that can reasonably be expected in relation to the nature and scope of the
franchise formula in question. The extent to which a franchisee can count
on help and support depends on how the franchise formula is organized.
The franchisee, on the other hand, is obliged to indicate to the franchisor
what form of help or support is needed. The termination of the franchise
agreement is governed by the Article 7:920 of the Dutch Civil Code. The
legislator obliges the parties to provide compensation in the franchise
agreement for the accrued enterprise value, if it can be reasonably at-
tributed to the franchisee. This agreement only applies if the franchisor
takes over the franchise for itself or transfers it to a new franchisee. If
anew franchisee takes over the business of a departing franchisee, the
enterprise value is implicitly or directly part of the acquisition price ne-
gotiated between the parties. After the franchise agreement ends, a non-
compete clause restricting the franchisee from performing certain activi-
ties after the franchise relationship terminates will still be allowed. How-
ever, the scope of such clauses must be limited to (collectively): (1) what
is necessary to protect know-how, competing goods or services; (2) a pe-
riod of one year after the franchise agreement expires; and (3) the geo-
graphic area in which the franchisee was allowed to operate. According
to the Article 7:922 of the Dutch Civil Code, it cannot be repealed to the
detriment of franchisees established in the Netherlands. The goodwill
and non-compete clauses that are not lawful are null and void. From the
Polish perspective, it may be interesting to see how the Dutch legislator
resolved the issue of intertemporality. New franchise agreements must
be fully compliant with the new “Franchise Act” from the moment it came
into effect. In the case of existing franchise agreements, the “Franchise
Act” is also directly applicable, but only to the extent in which it applies
to the articles that at most require an adjustment of actual conduct. With
regard to the principles of goodwill, the post-contractual non-compete
clause (Article 7:920 of the Dutch Civil Code), the information obligation
and the consent in the event of temporary amendments (Article 7:921 of
the Dutch Civil Code), the parties have two years to comply.

In Romania, the legal basis for franchising is the Ordinance No. 52/
1997 issued by the government.30 In addition, on 1 October 2011, a new
Civil Code came into force in Romania, which further changed the rules
for shaping the legal relationship between the parties. The changes in-

30 See Government Ordinance No. 52/1997 on the Legal Regime of Franchise [Romanial.
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troduced by the new Civil Code applied only to franchise agreements that
entered into force after 1 October 2011. The Romanian franchise law has
been significantly supplemented by the Law No. 179/20193! (hereinafter
referred to as the “Franchise Law”).32 The “Franchise Law” defines fran-
chising as a system of trading in products and/or services and/or tech-
nologies, based on continuous cooperation between natural persons or
legal persons, each of which is legally and financially independent of each
other. The franchisor grants the franchisee the right and imposes the ob-
ligation to conduct business, in accordance with the franchisor’s concept.
The legislator imposes an obligation on the franchisor to prepare an in-
formation prospectus, which should be delivered to the franchisee candi-
date before concluding the agreement. The Romanian “Franchise Law”
defines the concept and lists the main information that must be included
in this document, governs the rights and obligations of the parties to the
franchise agreement, emphasizes the provision of initial training for
franchisees, maintaining franchise secrecy. The franchisor, in accordance
with the Article 15 of the “Franchise Law”, is required to select a franchi-
see who demonstrates competencies required for franchising, i.e. mana-
gerial skills and financial strength to cope with running a business. The
franchisor, acting as the originator and guarantor of the franchise net-
work, must strive to preserve the identity and reputation of the franchise
network. The Romanian law replicates the standard that the term of
a franchise agreement must be long enough for the franchisee to amor-
tize its investments. The relationship after the end of the franchise rela-
tionship between the franchisor and the franchisee is to be based on the
principles of “fair competition” referred to in the Article 8 of the “Fran-
chise Law”. One of the main changes introduced by the Law No. 179/
2019 concerns the creation of the Franchise Registry. The Franchise Reg-
istry is managed by the Romanian Franchise Association, a public utility
association. It was established by the Ordinance of the Minister of Busi-
ness Environment, Trade and Entrepreneurship of Romania No. 1478/

31See Law No. 179/2019 amending and supplementing Government Ordinance No. 52/1997
on the Legal Regime of Franchise, as well as amending Art. 7 point 15 of Law No. 227/2015
on the Fiscal Code [Romania].

32 See SINGUREL, G. and S. AXINESCU. Romania. In: International Franchise Handbook 2021
[online]. 1sted. New York: Deloitte Legal, 2021, p. 183 [cit. 2023-11-02]. Available at:
https://www?2.deloitte.com/ce/en/pages/about-deloitte/articles/international-franchi-
se-handbook-2021.html; and VDOVICHEN, V. and O. VORONIATNIKOV. Franchise Agree-
ment in Romania as a Form to Provide Economic Efficiency of Business Activity. Baltic
Journal of Economic Studies [online]. 2019, vol. 5, no. 1, pp. 27-32 [cit. 2023-11-02]. ISSN
2256-0963. Available at: https://doi.org/10.30525/2256-0742/2019-5-1-27-32.
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2019, which entered into force on 5 November 2019. The Franchise Reg-
istry is an online means of proof of information provided by a franchisor
or a master franchisee through a prospectus. It requires the completion
of certain information, but not the submission of the prospectus itself.
The Franchise Registry includes the following main sections: registration,
change/addition, and cancellation. Registration in the Franchise Registry,
which is kept in the information and communication technology system,
is free of charge and takes place online. If the applicant is a legal entity,
the registration is done by the statutory representative or customary
representative of the franchisor or the master franchisee. The reporting
person must confirm in writing that the statements made are true and
accurate. The Romanian Franchise Association has developed a template
for the information to be submitted to the Franchise Registry. The infor-
mation contains the following sections: general data; financial data; other
information; support provided; places of interest. The Franchise Registry
includes information on franchise business models, franchise manage-
ment, litigation history, initial amount to be invested by the franchisee,
mutual obligations of the parties, franchisor’s financial performance, etc.,
and is available to any interested person. In essence, it is designed to fa-
cilitate the monitoring of franchise activities, while increasing the level of
information available to potential franchisees. The Registry is intended to
help the franchisee candidates make a responsible decision to engage in
franchising through reducing the financial risk of these people due to the
lack of sufficient knowledge. The second institute is a special mechanism
for initiating a new franchise network. In this relation, the Romanian law
introduced the institute of a “pilot unit”, which has been defined as a kind
of prototype to ensure the easiest possible implementation of an effective
franchise network, testing the franchise network and its infrastructure,
supporting the franchisor in developing the franchise program, training,
user manuals and daily activities. The law provides for a one-year period
during which the franchisor must test its franchise business. After that,
the business idea can be further marketed as a franchise business. So, to
sum up, until the franchise network is launched, the franchisor must test
and operate the business concept within a “pilot unit” for a period of one
year. However, this is a requirement that only applies to franchisors reg-
istered under the Romanian law. In the case of afranchisor that is
a foreign legal entity, only its first franchise unit and the year of incorpo-
ration must be reported.
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Planned adoption of franchise regulation in the Polish legal system

At the request of the Institute of Justice in Warsaw, an organizational unit
of the Ministry of Justice of the Republic of Poland, the author of this
study prepared two reports referring to the problems of the franchising
institute in Poland. The first of them was entitled “The Actual Inequality
of the Parties to the Franchise Agreement in Poland”.33 The report he
presented assumed the need to regulate franchising in the dimension of
a private law agreement, as well as a more far-reaching need to protect
the interests of franchisees by the relevant public office - the President of
the Office of Competition and Consumer Protection. He assumed that in
the view of the huge disproportion of economic potential between the
organizer of the franchise network and the franchisee, even the best pri-
vate law regulation would not “level the playing field” for franchisees in
relations with a powerful contractor. His proposal was to protect collec-
tive interests of franchisees in the public interest. The second report for
the Institute of Justice in Warsaw was called “A Draft Regulation of Fran-
chising in Poland against the Background of the Laws of Other Coun-
tries”34 and included a discussion of franchise regulation in the European
Union countries, as well as a draft act on franchising with justification.

The long-awaited bill of the Ministry of Justice of the Republic of Po-
land relating to the regulation of franchising appeared in July 2023. All in
all, this was a very modest regulation compared to some expectations,
but it took into account the main conclusions of the UNIDROIT model law
on franchising. Therefore, an absolutely crucial legislative issue has not
been omitted from this project. The justification reads: “The Ministry of
Justice has received information indicating dysfunctions of franchise sys-
tems occurring in trade, which have a significant impact on the conduct
of business in Poland. This information has also been the subject of me-
dia reports and commentary. In 2020, at the request of the Institute of
Justice, a report entitled “The Actual Inequality of the Parties to the Fran-

33 See ADAMUS, R. Faktyczna nieréwnos¢ stron umowy franczyzy w Polsce [The Actual In-
equality of the Parties to a Franchise Agreement in Poland] [online]. 1. wyd. Warszawa:
Instytut Wymiaru Sprawiedliwosci [Institute of Justice], 2020. 68 p. [cit. 2023-11-02].
Available at: https://iws.gov.pl/wp-content/uploads/2020/10/IWS_Adamus-R._Faktycz-
na-nier%C3%B3wno%C5%9B%C4%87-stron-umowy-franczyzy-w-Polsce.pdf.

34 See ADAMUS, R. Projekt regulacji franczyzy w Polsce na tle ustawodawstw innych panstw
[A Draft Regulation of Franchising in Poland Compared to the Legislation of Other Coun-
tries] [online]. 1. wyd. Warszawa: Instytut Wymiaru Sprawiedliwo$ci [Institute of Justice],
2022. 125p. [cit.2023-11-02]. Available at: https://iws.gov.pl/wp-content/uploads/
2022/08/IWS_Adamus-R._Projekt-regulacji-franczyzy-w-Polsce.pdf.

STUDIES 37



a I SOCIETAS ET IURISPRUDENTIA
D | 2023, roénik XL, ¢islo 4, s. 21-48
CIETAS

https://sei.iuridica.truni.sk

IVRISPRVDENTIA ISSN 1339-5467

chise Agreement in Poland” was drawn up. According to this report, the
dysfunctions of franchise systems include, among others:

1

2)

3)

4)

6)
7)

8)

38

the problem of unreliable information - the vision of franchising
spread by the network organizers is not always positively verified in
reality. Many people are not substantively prepared to run a busi-
ness as a franchisee;

contractual imbalance of the parties - the economic position of the
franchisor is incomparable to that of franchisees, most often micro
and small entrepreneurs. Franchise agreements are (adhesion)
agreements that are not subject to any negotiations. Franchisees - in
the event of conflicts with the network organisers - cannot afford to
engage in legal disputes. The disparity in opportunities is so signifi-
cant that in the event of alegal conflict, some disputes do not even
reach the courts. The so-called chilling effect works;

imposing non-arm’s length prices for the purchase of goods and ser-
vices by the franchisor or persons designated by the franchisor. The
problem may be the imposition of channels for the receipt of goods
and services at prices that deviate from ordinary market prices. Such
practices are a kind of hidden remuneration of the network organiz-
er;

hidden fees;

the problem of long-term franchise agreements. Sometimes the stru-
cture of a long-term contract makes the franchisee a “prisoner” of the
contract. In the event that participation in the network becomes toxic
for the franchisee, the franchisee has limited options for terminating
the contract in practice;

lengthy litigation with franchise agreements;

difficulties in terminating franchise agreements. Franchise agree-
ments very often stipulate asymmetrical terms of termination. As
arule, the network organizers have a more favourable legal situa-
tion. Very often, drastic contractual penalties are stipulated in the
event of termination of the franchise agreement due to the circum-
stances aggravating the franchisee;

actual lack of correlation between the amount of franchise fees and
the franchisee’s profit. In the public space, there are allegations that
franchise chains impermissibly pass on the costs of their develop-
ment to franchisees and the associated risks are unevenly distribut-
ed.
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The essence of the solutions included in the draft is as follows: It is
proposed to introduce, among others:

- private law regulation of the franchise agreement by regulating the
material elements of the agreement and the form of its conclusion
(documentary form);

- the obligation for the franchisor to provide the franchisee with an
information document containing information on the mutual obliga-
tions of the parties, on the manner in which the franchisee conducts
business activity on the basis of the franchise agreement, on the nec-
essarily incurring costs and projected revenues of the franchisee
from franchise activities in connection with the performance of the
agreement, the model franchise agreement and other elements, to-
gether with the determination of the consequences of non-complian-
ce of the information document with the agreement;

- presumptions determining the cases of punitive termination of the
agreement by the franchisee and the franchisor;

- restrictions on the imposition of contractual penalties, the scope of
the non-compete clause between the parties and the possibility of es-
tablishment of a promissory note’s security for claims under the
franchise agreement.”35

However, due to the expiry of the Parliamentary term in Poland in
2023, the draft legislation stated above has not been included in the par-
liamentary work.

Conclusions

It can be argued that in the coming years there will be an intensification
of franchise regulation in private law in general. It should be emphasized
that the regulation of franchising is not necessary for the very existence
of this institute. The need for legislation is linked to legitimate reasons
for protecting certain stakeholders. The legal regulation of franchising is
an opportunity to even out the disproportion between the economic po-
sition of the franchise network organizer and the economic position of

35 See Projekt ustawy o zmianie ustawy - Kodeks cywilny oraz ustawy - Prawo wilasnosci
przemystowej [Draft Act Amending the Act - Civil Code and the Act - Industrial Property
Law]. In: Portal Gov.pl [online]. 2023 [cit. 2023-11-02]. Available at: https://www.gov.pl/
web/premier/projekt-ustawy-o-zmianie-ustawy--kodeks-cywilny-oraz-ustawy--prawo-
wlasnosci-przemyslowej2; and ADAMUS, R. Projekt ustawy o dziatalnosci franczyzowej
[Draft Act on Franchising Activities]. In: Rafat Adamus [online]. 2021-06-17 [cit. 2023-11-
02]. Available at: https://adamusrafal.pl/projekt-ustawy-o-dzialalnosci-franczyzowej.
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the franchisee. It should be emphasized that there may be different mod-
els of franchise regulation in different countries.

The regulation of franchising is also a measure of the success of the
UNIDROIT model law, although it refers only to selected aspects of this
institute. It can also be argued that a natural person conducting franchis-
ing gains benefits from the status of aconsumer.3¢ Meanwhile, it is
a standard of law to provide information to consumers before concluding
any contract with them.

One of the countries that is still waiting for its franchise regulation is
Poland. The need for legal protection as the basis for desirable legal regu-
lation of franchising in Poland is presented primarily by the representa-
tives of franchisees and the former franchisees. However, the Polish con-
stitutional calendar (the end of the parliamentary term) made it impossi-
ble to pass the prepared draft legislation on the matter in question in
2023.
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The New Juridical Institutes for the Protection
of Persons with Psychosocial Disabilities Introduced
by the Romanian Law No. 140/2022

Radu Gheorghe Florian

Abstract: The institute of placing under the ban was a protection measure
applicable in Romania for a very long time, so that it remained ingrained in
public perception as the only institute that could be applied to people with
mental disabilities likely to affect their discernment. The consequence of
the application of this institute emerges from its very name, namely the fact
that the person targeted by the “protection” promised by the establishment
of the prohibition, in fact acquired the stigma of being “forbidden” in the
life of the civil circuit, more precisely, the guardian of the court-ordered
banned person was in charge of absolutely all his/her fundamental rights
and freedoms, excluding him/her completely from participation in social-
economic and legal life.

Key Words: Civil Law; Human Rights; Rights of People with Disabilities;
Protection of Persons with Psychosocial Disabilities; Special Protection;
Protective Measures; Judicial Counselling; Romania.

Introduction

In Romania, as it will be evident from the present paper, the regulation of
the institute of prohibition has become anachronistic, insufficient or ob-
solete in relation to the current socio-economic changes and the interna-
tional emancipation of the support and protection regime for adults with
mental disabilities.

The massive reform that impacted the Romanian legislation in this
matter was aimed at implementing democratic mechanisms and fulfilling
the commitments assumed by the Romanian State through the United
Nations Convention on the Rights of Persons with Disabilities and
through international treaties which aimed to restore dignity, equality
and non-discrimination of adults with mental disabilities.

Therefore, the consequences of the application of the ban provided
by the Article 164 para. (1) of the Civil Code of Romania could not be
aligned with the view expressed by the Constitutional Court of Romania
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in its Decision No. 601/2020 which stated that “any measure of protec-
tion must be proportionate to the degree of capacity, be adapted to the
person’s life, be applied for the shortest period of time, be reviewed peri-
odically and take into account the will and the preferences of people with
disabilities,” which is why the Romanian legislator established through
the Law No. 140/2022 on Some Protection Measures for Persons with
Intellectual and Psychosocial Disabilities and Amendment and Comple-
tion of Some Normative Acts (hereinafter referred to as the “Law No.
140/2022") a new protection system for these persons. The new juridical
institutes of special guardianship and legal counsel, thus replacing incar-
ceration, are based on the concept stating that different degrees of disa-
bility must be accorded appropriate degrees of protection in order to
minimize the attitudinal and environmental barriers that prevent their
full and effective participation in society and ensure the full exercise of
all fundamental human rights and freedoms, without any kind of discrim-
ination.

In short, we have to mention that the fundamental distinction be-
tween the need to apply those two measures is rendered by the degree of
deterioration of the person’s mental faculties; namely in the case where
the deterioration of the mental faculties is partial and protection cannot
be achieved by establishing assistance in conclusion of legal acts, the ap-
plication of judicial advice is recommended, and in the situation on the
contrary, when the deterioration of the person’s mental faculties is total,
the institute of special guardianship is recommended, which proves to be
the most intrusive measure of protection in terms of a civil capacity.

Brief considerations regarding the impacts of the Decision of the
Constitutional Court of Romania No. 601/2020

The socio-economic changes that have taken place in the last decades
have led to the initiation of a massive reformation process regarding the
legislation in Romania, with the aim of satisfying all the rigors specific to
the Euro-Atlantic integration, as well as respecting the commitments as-
sumed by the Romanian State through the international conventions or
international treaties.

1 See Decision of the Constitutional Court of Romania No. 601/2020 on the Exception of Un-
constitutionality of the Provisions of the Article 164 para. (1) of the Law No. 287/2009 on
the Civil Code of Romania [2020-07-16].
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This process of reforming the legislation in Romania represents
a considerable effort on the part of the Romanian legislator; not infre-
quently it will have to pass the test of constitutional compatibility, a cir-
cumstance that will determine appropriate legislative corrections until it
reaches a reasonable uniformity in accordance with the dynamics of so-
cio-economic life.

Even through the adoption of the Civil Code of Romania in year 2009,
it can be seen that the legislator strove to modernize the civil legislation,
and, in terms of the protection of the indiscriminate natural person, he
preferred to take over the old regulation regarding the institute of prohi-
bition. This institute of placing under the ban had as a consequence the
loss of the legal capacity of an adult, practically being assimilated to the
minor who has not reached the age of 14 years, being able to conclude
legal acts only through a legal representative.

Despite the Romanian State’s ratification of the United Nations Con-
vention on the Rights of Persons with Disabilities,? a ratification that took
place before the entry into force of the Civil Code of Romania, the prac-
tice of placing under the ban continued unhindered, being used to the
routine of solving these such requests, but without asking to what extent
these solutions are compatible with the protection of fundamental hu-
man rights. The United Nations Convention on the Rights of Persons with
Disabilities is not the only representative legislative norm in the matter
of the protection of persons with disabilities applicable in Romania, be-
cause, after the signing of this Convention, the Law No. 448/2006 on the
Protection and Promotion of the Rights of Persons with Disabilities3 and
the Government Decision HG No.268/2007 for the Approval of the
Methodological Norms for the Application of the Provisions of the Law
No. 448/2006, according to the Article 2 para. (1) of this Law, take the
definition established in the United Nations Convention on the Rights of
Persons with Disabilities which provides that persons with disabilities
are “those persons whose social environment, not adapted to their physi-
cal, sensory, mental, mental and/or associated deficiencies, totally pre-
vents or limits their access to opportunities equal to the life of society,

2 See Law No. 221/2010 for the Ratification of the Convention on the Rights of Persons with
Disabilities, adopted in New York by the United Nations General Assembly on December 13,
2006, opened for signature on March 30, 2007, and signed by Romania on September 26,
2007.

3 See Law No. 448/2006 on the Protection and Promotion of the Rights of Persons with Disa-
bilities.
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requiring protective measures in support of social integration and inclu-
sion.”

It is true that the legislator established through the provisions of the
Articles 943 et seq. of the Civil Procedure Code of Romania the possibility
of lifting this judicial prohibition measure, but, in judicial practice, too
few such solutions were identified, what means a circumstance that con-
firms that once instituted, this measure became permanent and thus the
“protected person” acquired the stigma of “forbidden” to the life of the
civil circuit.

Following the application of the provisions of the institute of judicial
interdiction, the person concerned by this measure suffered negative
consequences, in the sense that he/she was subjected to discriminatory
situations manifested by exclusion from social life, refusal to employ, ex-
posure to abuse, exploitation or poverty, all fuelled by the prejudice that
the “forbidden” person cannot be equal to others because he/she is inca-
pable of making his/her own decisions, regardless of the degree of im-
paired discernment. All these discriminatory situations were presented
by non-governmental organizations from Romania and beyond, through
the elaboration of numerous reports, studies, as well as organizing con-
ferences with the aim of raising awareness of the adverse consequences
suffered by these people, and in particular of harmonizing the national
legislation with the conditions imposed by the United Nations Conven-
tion on the Rights of Persons with Disabilities.

After almost a decade, the Constitutional Court of Romania addres-
sed the issue of incompatibility between the measure of placing under
prohibition regulated by the Article 164 of the Civil Code of Romania and
the Article 12 of the United Nations Convention on the Rights of Persons
with Disabilities, which recognizes the legal capacity of the disabled per-
sons equally with the other persons, pronouncing the Decision of the
Constitutional Court of Romania No.601/2020 in which it was stated
that the measure of placing under prohibition regulated by the Arti-
cle 164 para. (1) of the Civil Code of Romania violates the Article 50 of
the Constitution of Romania, in the light of the Article 20 para. (2), as well
as of the Article 12 of the United Nations Convention on the Rights of
Persons with Disabilities, since “any measure of protection must be pro-
portionate to the degree of capacity, be adapted to the person’s life, be
applied for the shortest period of time, be reviewed periodically and take
into account the will and the preferences of people with disabilities [...]
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different degrees of disability must be assigned appropriate degrees of
protection, the legislator in the regulation of legal measures having to
identify proportional solutions...”4

In essence, the old institute of the prohibition of the person to be
placed under a prohibition of the person’s custody requires the evalua-
tion by the judge of the medical documents showing the mental aliena-
tion or mental debility of the person to be placed under a prohibition of
the person’s custody, as well as the evidence proposed both by the per-
son who formulated the request for the prohibition of the person’s cus-
tody and by the prosecutor of the case. Following these assessments, the
judge may issue a court order that the patient be placed under a judicial
prohibition order without the need for admission to a mental health facil-
ity. The judge may order the patient to be placed in a mental health cen-
tre during the trial only provisionally and only if the patient’s mental
state needs to be observed for a longer period of time.

Therefore, through the above-stated Decision, the Constitutional
Court of Romania correctly presented the essence of the protection of
persons with disabilities, in the sense that it results precisely from the
recognition of legal capacity on equal terms with other persons, and the
support that such a person would need should be adapted in such a way
as to reflect his/her will and preferences while respecting his/her auton-
omy as much as possible.

Decision of the Constitutional Court of Romania No. 601/2020 meant
areal challenge for the Romanian legislator who had to identify the most
suitable legislative formula, with the aim of integrating people with intel-
lectual or psychosocial disabilities within this formal equality, and simi-
larly the Law No. 140/2022 through which new juridical institutes were
established for the protection of adults who cannot take care of their own
interests due to a deterioration of their mental faculties.

The emergence of these new protection juridical institutes comes to
replace the measure of placing under prohibition, so that the Article 164
of the Civil Code of Romania was amended by the Law No. 140/2022, in
the sense of regulation of the protection measures - the special guardi-
anship and the judicial advice, which we will analyse very briefly in the
following part of the paper.

4 See Paragraph 46 of the Decision of the Constitutional Court of Romania No. 601/2020 on
the Exception of Unconstitutionality of the Provisions of the Article 164 para. (1) of the Law
No. 287/2009 on the Civil Code of Romania [2020-07-16].

STUDIES 53



a I SOCIETAS ET IURISPRUDENTIA
D | 2023, ro¢nik XI., ¢islo 4, s. 49-63
CIETAS

SO AS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

As it can be seen in the statement of reasons for the draft law on
some protective measures for people with intellectual and psychosocial
disabilities, the entire process of reconfiguration and renaming of the old
institute carried out by the Law No. 140/2022 rests on three important
pillars, namely: the necessity arising from the purpose of protecting the
vulnerable persons; subsidiarity, because these measures are ordered
only if the court considers that the establishment of other measures pro-
vided for by law and proportionality are not sufficient; respectively, the
protection regime must be adapted and individualized according to the
needs of the persons placed under protection.

The new regulation was designed to create a fair balance between
the need to protect the interests of both disabled people and other peo-
ple and the need to safeguard the autonomy of the vulnerable persons, in
a way that is in accordance with the rules of the United Nations Conven-
tion on the Rights of Persons with Disabilities, but, at the same time,
aligned with the vision expressed in the European Court of Human
Rights’ jurisprudence, as well as with the recent practice of the Constitu-
tional Court of Romania in the matter.>

Legal advice - a middle solution

The Civil Code of Romania defines the civil capacity as that part of legal
capacity that consists in the person’s ability to exercise civil rights and to
assume civil obligations by concluding legal acts. It is divided into capaci-
ty for use and capacity for exercise.

In the case of the minor, the capacity is formed gradually, in the
sense that first it is completely lacking, then the legislator grants him/her
circumspect trust during the period of the restricted capacity to exercise,
i.e. at the age of 14 - 18 years, and, at the age of majority, the natural per-
son receives the ability to manage their own affairs and to make their
own decisions without the need for the intervention of other people.

The old regulation was simple and clear-cut, in the sense that either
the natural person had the legal capacity and thus could conclude legal
acts, or he/she lacked the capacity completely; in that case the existence
of a distinction was irrelevant. This solution does not at all promote the
idea of proportionality that governs today the foundations of the Law

5 See N. Miclaus-Badin in BAIAS, F.-A,, E. CHELARU, R. CONSTANTINOVICI and 1. MACOVEI,
coord. Cod civil: Comentariu pe articole [Civil Code: Comments on Articles]. 3-a ed. Bucu-
resti: C. H. Beck, 2021, pp. 189-191. ISBN 978-606-18-1059-8.
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No. 140/2022, through which the legislator recognized that between the
full exercise capacity and the lack of exercise capacity there are interme-
diate situations in which certain people may find themselves and in
which discernment is diminished, but not completely absent.

Therefore, as the basis of this regulation, we find the Decision of the
Constitutional Court of Romania No. 601/2020 regarding the exception
of unconstitutionality of the provisions of the Article 164 para. (1) of the
Civil Code of Romania regarding the measure of placing under the ban,
which did not take into account the fact that there can be different de-
grees of incapacity, nor the diversity of a person’s interests.

In the same vein, the Constitutional Court of Romania also mentioned
the fact that protective measures must reflect the idea of the possibility
of existence of different degrees of incapacity, which must be attached to
the corresponding degrees of protection, and thus proportional solutions
can be expressed.®

The Law No. 140/2022 regarding some protection measures for peo-
ple with intellectual and psychosocial disabilities fundamentally changes
the old juridical institutes of the Civil Code of Romania in the matter of
the protection of the adults, when introducing the institute of judicial
counselling, or, so to speak, the possibility of restricting the exercise ca-
pacity of the adults without eliminating it definitely.

The notion of judicial advice can be found in the normative text of the
Article 164 para. (1) of the Civil Code of Romania, which stipulates that
“the adult who cannot take care of his/her own interests due to a tempo-
rary or permanent, partial or total impairment of his/her mental faculties
established following medical and psychosocial assessment, and who
needs support in the formation or expression of his/her will, he/she can
benefit from the judicial counselling or the special guardianship, if taking
this measure is necessary for the exercise of his/her civil capacity, under
conditions of equality with other persons,” and in the normative text of
the same Article in para. (2) which highlights the particularities of legal
advice, namely the partial nature of the impairment of the mental facul-
ties of the protected person and the continuous nature of the protection.
As we can see, based on the analysis of this legal text, the role of the legal
advice protection measure is not to deprive the beneficiary of his/her

6 See Paragraph 46 of the Decision of the Constitutional Court of Romania No. 601/2020 on
the Exception of Unconstitutionality of the Provisions of the Article 164 para. (1) of the Law
No. 287/2009 on the Civil Code of Romania [2020-07-16].
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rights, but, on the contrary, to offer him/her support in the exercise of
these rights under conditions of equality with other persons.

The partial character of the deterioration of the mental faculties is
the defining element that differentiates the extent of protection through
the judicial counselling from the special guardianship, an aspect that
must be proven through medical and psychological evaluation report.

The actual procedure for establishing the measure of judicial advice
is identifiable in the Articles 936 - 943 of the Civil Procedure Code of
Romania and is organized in two steps represented by the preliminary
measures and the actual judgment.

As regards the preliminary measures, these primarily concern the
communication of the person in respect of whom the institute of the pro-
tection measure is requested, copies after the request and from the at-
tached documents, and if the protected person has not chosen a lawyer, it
is up to the guardianship court the obligation to appoint an ex officio law-
yer. It is essential that during the procedure, the lawyer plays an active
role in ensuring correct information adapted to the state of the protected
person about the conduct of the judicial procedure, making sure in this
sense that his/her rights are respected.

The prosecutor is also responsible for conducting the necessary in-
vestigations, in the sense that he/she will order medical and psychologi-
cal evaluation, and, if necessary, requests the doctor’s point of view,
while establishing the term in which they must be carried out. At the
same time, the prosecutor will order drafting of a social investigation re-
port by the guardianship authority.

Also, as a preliminary measure to the judgment of the request, the
legislator provided in the Article 939 of the Civil Procedure Code of Ro-
mania the existence of the possibility of the guardianship court to order,
at the request of the prosecutor and after the hearing of the vulnerable
person, provisional involuntary internment, which will have the purpose
of longer observation of his/her state of health.

Finally, regarding the second step of the actual trial of the request for
the institute of judicial counselling, we specify that this will take place in
the presence of the prosecutor and the lawyer elected or appointed ex
officio for the person whose protection is requested. The most important
stage in the trial is the hearing of the person targeted by the protection
measure, at which point the court has the opportunity to form its convic-
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tion regarding the necessity and opportunity of establishing the protec-
tion measure. The hearing will not only be necessary when the protective
measure is adopted, but also when it is extended, lifted or replaced.

The only exceptional situation, in which it is not required the hearing
of the person whose protection is requested, is prefigured in the norma-
tive text of the Article 940 para. (5) of the Civil Procedure Code of Roma-
nia, according to which “the extension of the measure of special guardi-
anship for a duration longer than 5 years can be ordered without the
hearing of the protected person if it is mentioned in the medical report
that his/her hearing is likely to affect his/her state of health or he/she is
unable to express his/her will.”

The two main effects of the prohibition are maintained also in the
current regulation on persons, namely the deprivation of the prohibited
person’s legal capacity and the opening of guardianship, but with certain
substantial changes.

If, according to the old regulation, the only person who had limited
legal capacity was the minor between the ages of 14 and 18 years, cur-
rently this category includes also adults who benefit from legal advice,
and, as regards the conclusion of legal acts by them, an opinion of the
family council is also needed in the cases provided by law.”

The text of the law that was subjected to the most important changes
is that of the Article 41 para. (3) of the Civil Code of Romania - its new
form provides for a series of additional legal acts that the person with
limited exercise capacity can conclude alone, such as acts of acceptance
of an inheritance or acts of acceptance of liberalities without encum-
brances.

Last but not least, the provisions of the Article 177 of the Civil Code
of Romania state the cases of termination of the measure of judicial ad-
vice, respectively that the measure of protection ceases by the death of
the protected person, at the expiration of the duration for which it was
instituted, in the case of its replacement, as well as at its lifting.

Taking into account the existence of the guardian’s obligation to noti-
fy the guardianship court at least 6 months before reaching the deadline
for the measure to be re-evaluated, we consider that a protection meas-

7 For more, see CHELARU, E. Drept civil: Persoanele: In reglementarea NCC [Civil Law: Per-
sons: In the Regulation of the New Civil Code]. 3-a ed. Bucuresti: C. H. Beck, 2012. 236 p.
ISBN 978-606-18-0016-2.
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ure should not cease upon the expiration of the duration for which it was
established, because, in the case otherwise, the legal guardian will be
held liable for any damage caused in the interim period between the ex-
piry of the protection measure and its re-adoption.

Of course, given the intermediate nature of the measure of judicial
advice, the latter can be replaced by a more restrictive measure of pro-
tection, namely that of special guardianship.

In any case, the temporary character of the protection measures is
one of the most important and beneficial changes, not only because it is
likely to defend the personal autonomy of the beneficiary, but also be-
cause it prevents the permanence of a measure which, over time, can be
removed from the purpose for which it was established.8

Special guardianship - the new institute in the matter of protection
of persons with intellectual and psychosocial disabilities

Through a brief presentation of the institute of special guardianship we
appreciate that it is the most intrusive institute in terms of civil capacity,
in the sense that the person to be placed under such a protection will lose
his/her capacity to exercise, but only in the situation where he/she needs
legal representation when concluding a civil legal act. Usually, this pro-
tection measure will, according to the new provisions established by the
Romanian legislator, only apply to people whose mental faculties are to-
tally or permanently impaired, a fact that prevents the person from ex-
pressing his/her will in his/her own name.

An essential characteristic of the institute of special guardianship is
represented by subsidiarity, which the court must take into account
when it is referred to an action of establishing special guardianship, be-
cause it will be applied only to the extent that the protection of the per-
son concerned cannot be achieved through the establishment of another
less intrusive protection measure, namely assistance in concluding legal
acts or judicial advice.

An additional series of guarantees is mentioned by the legislator in
the normative text reproduced by the Article 168 of the Civil Code of Ro-

©

See CONSTANTINOVICI, R. coord. Ocrotirea majorului: Reforma legislativd realizatd prin
Legea nr. 140/2022 [Protection of the Persons with Disabilities: Legislative Reform Car-
ried Out by the Law No. 140/2022]. 1-a ed. Bucuresti: Solomon, 2023, p. 172. ISBN 978-
606-96283-9-3.
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mania, characterized by temporality, in the sense that the applicability of
the special guardianship protection measure cannot exceed 5 years and
cannot be extended for more than 15 years. At the same time, these limits
cover also the reviewable character of the protection measure, by the fact
that the legislator gives the possibility to the guardian or the representa-
tive of the protected person to notify the guardianship court whenever
data or circumstances arise that justify the reassessment of the protec-
tion measure, as well as by the fact that the guardianship court can de-
termine in relation to the protection measure which categories of docu-
ments should be covered by it or that the measure can concern only the
person or only his/her assets.

Regarding the appointment of the guardian, there can be no more
doubts, because, according to the new law, the guardian is appointed by
the same decision by which the measure of special guardianship is insti-
tuted, thus proving that the direct effect of taking the protection measure
of special guardianship is the “birth”, by the will of the judges, of a subjec-
tive “right” of the representative to act in the name and the interest of the
protected person, taking care of that person and his/her goods. Of cour-
se, this special legal prerogative of the representative comes with an in-
trinsic duty that requires him/her to be exercised exclusively in the in-
terest of the person for whom it was granted and within the limits estab-
lished by the court decision.?

Within the mechanism of appointing the guardian, the guardianship
court must take into account the preferences expressed by the person to
be placed under protection, his/her usual relationships, the interest of
the person to be appointed guardian shown in relation to the vulnerable
person, the possible recommendations made by close people, as well as
the lack of interest contrary to the protection of the vulnerable person.1?

At the same time, the legislator wanted to highlight the fact that the
care of the protected person must primarily reflect a moral duty of
his/her family and the fact that between the protected person and the
person of the protector should be a relationship of trust, which is why,
according to the legal text of the Article 170 para. (2) of the Civil Code of

©

For more, see CHIRICA, C. Ocrotirea anumitor persoane fizice prin misura punerii sub
interdictie judecatoreasca In lumina dispozitiilor noului Cod civil si a noului Cod de pro-
cedura civilad [Protection of Certain Natural Persons through the Measure of Adjudication
of Incapacity in the Light of the Provisions of the New Civil Code and the New Code of Ci-
vil Procedure]. Dreptul [Law]. 2012, nr. 1, pp. 26-59. ISSN 1018-0435.

10 See the Article 170 para. (4) of the Law No. 287/2009 on the Civil Code of Romania.

STUDIES 59



a I SOCIETAS ET IURISPRUDENTIA
D | 2023, ro¢nik XI., ¢islo 4, s. 49-63
CIETAS

SO AS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Romania, priority must be taken into account when choosing the guardi-
an: “husband, parent, a relative, a friend or a person who lives with the
protected person if the latter has close ties and is stable with the ward,
able to fulfil this task, taking into account, as the case may be, the bonds
of affection, the personal relationships, the material conditions, the moral
guarantees presented by the one called to be appointed guardian, as well
as the proximity of the residences.”!!

In other words, if no person from those listed above will be able to
assume the responsibility of the guardianship, the Romanian legislator,
through a new regulation, came up with a solution inspired by the French
model, which is enunciated by the provisions of the Article 170 para. (3)
of the Civil Code of Romania and provides that in such a situation, the
person who acquired this capacity according to the special law will be
appointed the personal representative. However, the operationalization
of this institute is postponed until the moment when it will be regulated
by the future special law on the profession of a personal representative,
respectively, of a professional body having this purpose.

Regarding the termination of the special guardianship protection
measure, we recall the provisions of the Article 177 of the Civil Code of
Romania which provide that it may terminate upon the death of the pro-
tected person, the expiration of the duration for which it was instituted,
except for the situation in which it was extended, by replacing or lifting it,
as aresult of the termination or modification of the causes that deter-
mined its adoption.

At the end of our brief analysis of the major changes brought by the
Law No. 140/2022 in such a sensitive matter, we commendably appreci-
ate the effort of the legislator who tried to balance both the needs and
interests of the vulnerable persons and the protection of the interests of
other people, having as a permanent benchmark the importance of re-
specting human dignity and belonging to humanity, with emphasis laid
on the standards of diversity of individuals, among others.

11 For more, see AFRASINIE, M., M.-L. BELU MAGDO, A. BLEOANCA, et al. Noul Cod civil:
Comentarii, doctrind si jurisprudentd: Vol. I. - Vol. III. [New Civil Code: Commentaries, Doc-
trine and Case Law: Vol. I. - Vol. IIL]. 1-a ed. Bucuresti: Hamangiu, 2012. 1418 p., 1067 p.
and 1229 p. ISBN 978-606-522-729-3.
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Conclusions

Starting from the idea that there is no perfect regulation and that it is
practice that determines most of the legislative changes, while consider-
ing the Romanian legislator’s efforts to reach a legislative reworking as
much as possible in line with the needs of the individuals without dis-
cernment, we appreciate as considerable the way in which the legislator
has achieved the intended objectives with the new law.

It is indisputable that the new protection measures for individuals
with intellectual and psychosocial disabilities, as regulated in the Law
No. 140/2022 on Some Protection Measures for Persons with Intellectual
and Psychosocial Disabilities and Amendment and Completion of Some
Normative Acts, are clearly superior to the juridical institutes of the old
regulation, namely to the institute of judicial prohibition, which did not
offer increased protection, proportionate and adapted to the needs of
this category of persons.

Through this new law not only has the legal possibility been created
for persons with partial intellectual incapacity to enjoy forms of protec-
tion of their interests, alongside persons whose intellectual capacity was
totally impaired, but the involvement of the public prosecutor who acts
as a guarantor of the rights and legitimate interests of the minors, per-
sons who are to benefit from legal advice or special guardianship, miss-
ing persons and other persons in difficulty, has been increased.

Therefore, the current regulation in the matter can only be consid-
ered as an important progress in the fight against social exclusion and
discrimination of vulnerable and disadvantaged people, offering them
areal support in their active participation on equal terms in civil life and
their socio-economic integration or reintegration or in improvement of
their health status.
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Legislative Amendments to the Criminal Code
and the Criminal Procedure Code of Ukraine
under Martial Law

Roman Maksymovych
Oksana Bronevytska

Abstract: Despite the fact that military actions on the territory of Ukraine
have been ongoing since year 2014, the negative consequences of which
have been the destabilization of the political situation in the country and
destructive processes in many spheres of life that caused the need for
a complex solution including a legislative one by way of problematic issues
that arise in connection with the implementation of criminal proceedings
in the conditions of emergency, which drew attention in the scientific litera-
ture, the criminal and procedural legislation, unfortunately, turned out to
be not ready for effective criminal proceedings in the conditions of martial
law, which required prompt introduction of changes for the proper func-
tioning of the entire criminal system of justice.

Key Words: Criminal Law; Criminal Procedure Law; Martial Law; War;
Legislation; Criminal Code; Criminal Procedure Code; Criminal Justice;
Amendments; Ukraine.

Introduction

The Article 3 of the Constitution of Ukraine! declares that “A person, his/
her life and health, honour and dignity, inviolability and security are rec-
ognized as the highest social value in Ukraine.” According to the Article 1
of the Law of Ukraine “On the Legal Regime of Martial Law”,2 martial law
is a special legal regime introduced in Ukraine or in some of its regions in
the event of armed aggression or threat of attack, danger to the state in-
dependence of Ukraine, its territorial integrity, and provides for the pro-
vision of the appropriate state authorities to the military command, mili-
tary administrations and local self-government bodies the powers neces-

1 See Constitution of Ukraine [online]. 2023 [cit. 2023-10-06]. Available at: https://zakon.
rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80.

z See Law of Ukraine No. 389-VIII on the Legal Regime of Martial Law [online]. 2023 [cit.
2023-10-06]. Available at: https://zakon.rada.gov.ua/laws/show/389-19.
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sary to avert the threat, to repulse armed aggression and to ensure na-
tional security, to eliminate the threat of danger to the state independ-
ence of Ukraine, its territorial integrity, as well as the temporary re-
striction of the constitutional rights and human freedoms of the citizens
caused by the threats and, similarly, the temporary restriction of the
rights and legal interests of the legal entities, with an indication of the pe-
riod of validity of these restrictions. Martial law may be imposed on the
entire territory of Ukraine or on some of its regions for the period deter-
mined by the relevant Decree of the President of Ukraine, with the possi-
bility of further extension until the termination or cancellation of martial
law.

It is necessary to take into account that in cases of martial law, the
state has the right to withdraw from certain international obligations in
the field of ensuring the human rights. The following two international
legal documents can be mentioned among the most significant in this
context: the International Covenant on Civil and Political Rights, which in
Paragraph 1 of the Article 4 declares that “In time of public emergency
which threatens the life of the nation and the existence of which is offi-
cially proclaimed, the States Parties to the present Covenant may take
measures derogating from their obligations under the present Covenant
to the extent strictly required by the exigencies of the situation, provided
that such measures are not inconsistent with their other obligations un-
der international law and do not involve discrimination solely on the
ground of race, colour, sex, language, religion or social origin...”3 and the
Convention for the Protection of Human Rights and Fundamental Free-
doms, which in Paragraph 1 of the Article 15 provides that “In time of
war or other public emergency threatening the life of the nation any High
Contracting Party may take measures derogating from its obligations un-
der this Convention to the extent strictly required by the exigencies of
the situation, provided that such measures are not inconsistent with its
other obligations under international law.”*

With the beginning of the war in year 2022, it became clear that the
domestic criminal law and criminal procedure law were not ready for it
either, even taking into account the significant legal amendments adopt-
ed in year 2014. As aresult, in a relatively short period of time which

3 See Resolution No.2200A (XXI) [International Covenant on Civil and Political Rights]
[1966-12-16]. United Nations General Assembly, 1966, UN Doc. A/RES/21/2200.

4 See Convention for the Protection of Human Rights and Fundamental Freedoms [European
Convention on Human Rights] [1950-11-04].
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passed after the introduction of martial law, the Supreme Council of
Ukraine adopted more than 10laws in an emergency order aimed at
eliminating the relevant gaps in the criminal legal regulation. Without ex-
ception, all the mentioned laws were adopted according to a shortened
procedure and that is why they have certain deficiencies. In connection
with the aggression of the Russian Federation, the killing of civilian popu-
lation and the destruction of civilian objects by the enemy led to the
adoption of several legislative amendments, so that the criminal justice in
Ukraine functioned properly in these extremely difficult conditions.>

Now, we would like to draw attention to the main legislative amend-
ments to the Criminal Code and the Criminal Procedure Code of Ukraine
adopted under martial law.

Legislative amendments to the Criminal Code of Ukraine under
martial law

Challenges of martial law, which received answers in the amendments to
the Criminal Code of Ukraine, are as follows:

. strengthening the protection of the foundations of the national secu-
rity of Ukraine;

II. strengthening the protection of international peace, law and order;
III. strengthening the responsibility for criminal offences in other areas;
IV. criminal legal incitement to harm the aggressor;

V. changes in the system of criminal legal means.

As for the above-stated point L., the Article 43! of the Criminal Code
of Ukraine entitled Fulfilling the duty to protect the Motherland, independ-
ence and territorial integrity of Ukraine states:®

5 See HLOVIUK, L. and V. ZAVTUR. Amendments to the Implementation of Criminal Pro-
ceedings under Martial Law: Amendments to the Criminal Procedure Code of Ukraine
dated March 3, 2022, and the Supreme Court’s Clarification. In: Higher School of Advocacy
NAAU [online]. 2022-03-07 [cit.2023-10-06]. Available at: https://www.hsa.org.ua/
blog/novely-zdijsnennya-kryminalnogo-provadzhennya-v-umovah-voyennogo-stanu-
zminy-do-kpk-ukrayiny-vid-03-bereznya-2022-ta-roz-yasnennya-verhovnogo-sudu/ [in
the Ukrainian original I'VIOBIOK, 1. i B. 3ABTYP. HoBesnu 37ilficHeHHs KpUMiHaJIbHOTIO
MpOBa/PKeHHsI B YMOBAxX BOEHHOTO cTaHy: 3MiHu o KIIK Ykpainu Big 03 6epe3ns 2022
Ta Po3’sicHeHHs BepxoBHoro cyay. B: Buwa wkoaa adsokamypu HAAY [onnaiin]. 2022-
03-07 [uuT. 2023-10-06]. llocTynHo Ha: https://www.hsa.org.ua/blog/novely-zdijsnen-
nya-kryminalnogo-provadzhennya-v-umovah-voyennogo-stanu-zminy-do-kpk-ukrayiny-
vid-03-bereznya-2022-ta-roz-yasnennya-verhovnogo-sudu/].

The former Section VIII of the Criminal Code of Ukraine was supplemented by the Arti-
cle 431 in accordance with Law No. 2124-IX dated on March 15, 2022; see the full text in

o
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Paragraph 1: An act (action or inaction) committed under conditions
of martial law or during an armed conflict and aimed at repelling and de-
terring armed aggression of the Russian Federation or aggression of an-
other country is not a criminal offence if it caused damage to the life or
health of the person who carries out such aggression, or caused damage
to law-enforced interests, in the absence of signs of torture or the use of
means of warfare prohibited by international law, other violations of the
laws and customs of war provided for by international treaties, the bind-
ing consent of which was granted by the Supreme Council of Ukraine.

Paragraph 2: Every person has the right to protect the Motherland,
independence and territorial integrity of Ukraine, regardless of the pos-
sibility of avoiding a collision, causing damage or seeking help from other
persons or state authorities, the Armed Forces of Ukraine.

Paragraph 3: A person is not subject to criminal liability for using
weapons (armament), ammunition or explosives against persons who
commit armed aggression against Ukraine, and for damage or destruc-
tion of property in connection with this.

Paragraph 4: An act (action or inaction) aimed at repelling and de-
terring the armed aggression of the Russian Federation or aggression of
another country, which clearly does not correspond to the danger of the
aggression or the situation of repulsion and deterrence, is not considered
to be the fulfilment of the duty to protect the Motherland, independence
and territorial integrity of Ukraine, was not necessary to achieve a signi-
ficant socially useful goal in a specific situation and created a threat to
the lives of other people or the threat of an environmental disaster or the
occurrence of other extraordinary events of a larger scale.

Martial law is a special legal regime, i.e. special political and econom-
ic situation 1) introduced in Ukraine or in some of its regions 2) in the
case of armed aggression or threat of attack, danger to the state inde-
pendence of Ukraine or its territorial integrity.

The notion “armed conflict” has a legal significance for qualification,
if such a conflict 1) takes place outside the borders of a state of war - in
the case of 2) the actual start of hostilities, but before the declaration of
a state of war, or in general in peacetime.

Ukrainian language in Criminal Code of Ukraine [online]. 2023 [cit. 2023-10-06]. Available
at: https://zakon.rada.gov.ua/laws/show/2341-14.
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As we can see, Paragraph 2 of the Article 431 of the Criminal Code of
Ukraine gives a person the opportunity (guarantee) to act decisively and
offensively, while there are few restrictions (martial law has been de-
clared; the aggressor is known; for the protection of the Motherland, in-
dependence and territorial integrity of Ukraine; regardless of whether it
is possible to avoid a collision, to cause damage or to seek help from oth-
er persons or state authorities, the Armed Forces of Ukraine).

It follows from the above-mentioned that a person may be subject to
criminal responsibility if the damage caused by the use of the specified
tools was related to the lives or health of civilians or combatants of
Ukraine (and not the aggressor), or to other legally protected interests
(environment, public safety, public order, etc.), but only if there were
signs of a) torture or b) violations of the laws and customs of war provid-
ed for by international treaties, the binding consent of which has been
granted by the Supreme Council of Ukraine (Article 127 and Article 438
of the Criminal Code of Ukraine).

As for the above-stated pointII.,, the Law of March 3, 2022, in fact,
“strengthens” the responsibility for committing acts that were previously
recognized as criminally illegal. The corresponding goal was achieved by
supplementing the Article 111 (High Treason) and the Article 113 (Sabo-
tage) of the Criminal Code of Ukraine with new parts, the sanctions of
which established a more severe (compared to the corresponding un-
qualified acts) punishment - imprisonment for a term of 15 years or life
imprisonment, with confiscation of property - for high treason commit-
ted under martial law and sabotage committed under martial law or dur-
ing armed conflict.

Another new fact is the establishment by the Law of March 24, 2022,7
of criminal responsibility for encroachments, the majority of which were
not qualified as criminal (criminalized) before the entry into force of this
Law. We are talking about actions that, for the sake of convenience, we
will denote by the perhaps not entirely accurate, but more concise (com-
pared to the law) terminological phrase “unauthorized dissemination of
militarily significant information”, the responsibility for which was pro-
vided for in the new Article 1142 of the Criminal Code of Ukraine (the

7 See Law of Ukraine No. 2149-1X on the Introduction of Amendments to the Criminal Code of
Ukraine to Increase the Effectiveness of the Fight against Cybercrime in the Conditions of
Martial Law [online]. 2023 [cit. 2023-10-06]. Available at: https://zakon.rada.gov.ua/
laws/show/2149-20.
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subject of this Article is aimed at unauthorized dissemination of infor-
mation about the transfer of weapons and military supplies to Ukraine,
the movement, transfer or placement of the Armed Forces of Ukraine or
other military formations formed in accordance with the laws of Ukraine,
committed under conditions of martial law or a state of emergency).

We believe that the purpose of the Article 1142 of the Criminal Code
of Ukraine is a criminal legal counteraction to manifestations that do not
aim to cause harm to the national security of Ukraine, and despite this,
they cause it as a result of the irresponsibility of a person, his/her lack of
awareness of the social danger of the relevant acts committed in condi-
tions of martial law.

The existence of the investigated criminal legal amendment in its
current version creates preconditions for unwanted competition, which
will have to be overcome in favour of a special norm - that is Paragraph 3
of the Article 1142 of the Criminal Code of Ukraine, the sanction of which
is punishment in the form of imprisonment for aterm from eight to
twelve years, while the sanction of Paragraph 2 of the Article 111 of the
Criminal Code of Ukraine refers to imprisonment for aterm of fifteen
years or life imprisonment, with confiscation of property. It turns out
that, instead of the expected strengthening as a result of the adoption of
the new law, there was a significant weakening (in the corresponding
wording) of the responsibility for the mentioned actions.

In our opinion, the degree of social danger of each of the acts re-
ferred to in the Article 111 (High Treason), the Article 114 (Spying), the
Article 114! (Obstructing the Legal Activities of the Armed Forces of
Ukraine and Other Military Formations) and the Article 1142 (Unauthor-
ized Dissemination of Information about the Sending, Movement of Weap-
ons, Armaments and Military Supplies to Ukraine, the Movement or Place-
ment of the Armed Forces of Ukraine or Other Military Formations Formed
in Accordance with the Laws of Ukraine, Committed in Conditions of Mar-
tial Law or a State of Emergency) of the Criminal Code of Ukraine is signif-
icantly increased when they are committed both in the conditions of mar-
tial law and in the period of armed conflict.

As for the above-stated point III., the second important legal amend-
ment to the Criminal Code of Ukraine concerns the collaborative activity.
The Article 1111 (Collaborative Activity) of the Criminal Code of Ukraine
provides for eight paragraphs at once, of which Paragraphs 1 - 7 provide
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for the main elements of criminal offences and Paragraph 8 provides for
the qualified element of criminal offences.

According to Oleksiy Kravchuk and Maryna Bondarenko, in relation
to Paragraph 7 of the Article 111! of the Criminal Code of Ukraine, the
criminal offence of “voluntarily occupying a position in illegal judicial or
law enforcement bodies created in the temporarily occupied territory”
will take place in the case of taking only such positions in illegal authori-
ties that involve the presence of organizational-managing or administra-
tive-economic functions.® However, we would like to emphasize that in
Paragraph 7 of the Article 111! of the Criminal Code of Ukraine, similar to
that provided for in Paragraph 5 of the same Article, there is no indica-
tion that responsibility for it arises only for occupying positions related
to the presence of the corresponding functions. The presence of this fact
can be taken as a proof that, according to this norm, the occupation of
any positions in illegal judicial or law enforcement bodies created in the
temporarily occupied territory can be qualified, in particular, as those
that are not related to the presence of organizational-managing or ad-
ministrative-economic functions, however, without which the implemen-
tation of the corresponding functions would not be possible: positions of
court administrator, assistant of judge, court secretary, personnel man-
agement department, accounting department, etc. At the same time, the
activities of court cleaner, driver of the court chairman, etc., should be
qualified as insignificant, because their functions are not related to the
implementation of the functions discussed above.

The most urgent practical problem that may arise in connection with
the amendment of the Criminal Code of Ukraine by the Article 1111 is the
question of distinguishing this criminal offence from that indicated in the
provisions of the Article 111 of the Criminal Code of Ukraine (High Trea-
son). The fact is that before the inclusion of the Article 111! to the Crimi-
nal Code of Ukraine, most of the acts described in it could be qualified
precisely as high treason in the form of providing assistance to a foreign

8 See KRAVCHUK, O. and M. BONDARENKO. Article “Collaborative Activity: Analysis of the
New Article 1117 of the Criminal Code of Ukraine”. In: Human Rights Vector [online]. 2023
[cit. 2023-10-06]. Available at: https://hrvector.org/podiyi/22-03-20-mbo?fbclid=IwAR0
OV25FDc4leIDAWS8ft-zHXP9ky5H4-tCbSBMotpli22GwWCxOmOMmRNhs [in the Ukrai-
nian original KPABYYK, O.i M. BOHZJAPEHKO. CtaTTs “Koslabopauiiina AisiIbHICTh: aHa-
n1i3 HoBoi ctatTi 111-1 KpuMinaibHOTrO KoZekcy Ykpainu”. B: Bekmop npas a0duHu [oH-
naiH]. 2023 [uuT. 2023-10-06]. JoctynHo Ha: https://hrvector.org/podiyi/22-03-20-
mbo?fbclid=IwAROOV25FDc41eIDAW8ft-zZHXP9ky5H4-tCbSBMotpli22GwWCxOmOMmR
Nhs].
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state in carrying out subversive activities against Ukraine or going over
to the side of the enemy during an armed conflict, the commission of
which is in martial law punishable by imprisonment for aterm of 15
years or life imprisonment, with confiscation of property. Analysing the
decision to supplement the Criminal Code of Ukraine by the Article 1114,
it can be noted that although the undoubted direction of this legislative
step should be the establishment or strengthening of criminal responsi-
bility for the acts described in the relevant norm, actually it was signifi-
cantly reduced.

As for the above-stated point IV., strengthening the criminal respon-
sibility for looting in the broad sense of this term (not only for looting as
it is defined in the Criminal Code of Ukraine in the Article 432 (Looting) -
theft of things found on the battlefield with the killed or wounded, but
also theft outside the boundaries of the battlefield and the property of
not only the killed or wounded) was achieved at the expense of: 1) pre-
diction in the fourth paragraph of the Article 185 (Theft), the Article 186
(Plundering), the Article 187 (Robbery), the Article 189 (Extortion) and
the Article 191 (Appropriation, Waste of Property or Taking Possession of
It by Abuse of Official Position) of the Criminal Code of Ukraine of the
qualifying sign of committing the specified acts “under conditions of mar-
tial law or a state of emergency”; 2) increasing the minimum punishment
for looting (Article 432 of the Criminal Code of Ukraine) from 3 years of
imprisonment to 5 years, while the maximum punishment has not been
changed (10 years).

Alot of judges justifiably draw attention to the different terminology
used by the Ukrainian legislator in connection with the formulation of the
investigated feature - if in the Article 67 (Aggravating Circumstances) of
the Criminal Code of Ukraine devoted to the circumstances that aggra-
vate the punishment the legislator refers to “use of the conditions of mar-
tial law or a state of emergency”, then in the new qualifying features of
the Articles 185, 186, 187, 189 and 191, as well as, by the way, in the Ar-
ticle 111 of the Criminal Code of Ukraine he refers to the commission of
relevant acts “under martial law”.

Reflecting on the question of whether these concepts are identical,
we can state that 1) provided for in the Article 67 Paragraph 1 Clause 11
of the Criminal Code of Ukraine, an aggravating circumstance will not
take place when committing any criminal offence during the period of
martial law, but only when it was connected precisely with the use of the
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relevant conditions. As an example, a situation is given when intentional
domestic homicide is committed during the period of martial law, but in
an area where there are no military operations. In such a case, there is no
“use of martial law conditions”, and, therefore, there is no corresponding
aggravating circumstance for such a crime; 2) at the same time, with re-
gard to the incrimination of such a qualifying feature as committing “un-
der martial law”, despite using the same wording, a differentiated ap-
proach depending on which criminal offence took place will be allowed:
with regard to such crimes against the fundamentals of national security
of Ukraine, as high treason and diversion, the qualifying feature of mar-
tial law is the same, regardless of the place of their commission, which is
explained by the fact that they are obviously related to martial law; the
qualifying feature “under martial law” should be criminalized only when
the crime took place, for example, in the areas of fire damage, temporary
occupation or the passage of troops, as well as outside the mentioned ar-
eas (theft of other people’s property, committed in relation to persons
who move to safer regions of Ukraine or in relation to their property, in
relation to the property of persons who temporarily left their housing
without control to shelter in a safe place). At the same time, we are con-
vinced that if an abduction took place even during the martial law re-
gime, but outside the borders of the above-mentioned areas and without
any use of the conditions of martial law, then there is no need to apply
the relevant qualifying feature or the feature that aggravates the pun-
ishment.

Legislative amendments to the Criminal Procedure Code of Ukraine
under martial law

With the Draft Law of Ukraine “On the Introduction of Amendments to
the Criminal Procedure Code of Ukraine and Other Legislative Acts of
Ukraine Regarding the Additional Regulation of Ensuring the Activities of
Law Enforcement Agencies in Difficult Conditions of Martial Law” and the
Law of Ukraine “On the Introduction of Amendments to the Criminal Pro-
cedure Code of Ukraine and the Law of Ukraine “On Pre-trial Detention”
Regarding Additional Regulation of Law Enforcement Activities under
Martial Law”, dated on March 3, 2022, which entered into force on
March 8, 2022,° a number of amendments were made to the Criminal

9 See Draft Law of Ukraine No. 7118 on the Introduction of Amendments to the Criminal Pro-
cedure Code of Ukraine and Other Legislative Acts of Ukraine Regarding the Additional
Regulation of Ensuring the Activities of Law Enforcement Agencies in Difficult Conditions of
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Procedure Code of Ukraine. Part of these amendments affects the Sec-
tion IX! of the Criminal Procedure Code of Ukraine entitled Special Re-
gime of Pre-judicial Investigation, Judicial Proceedings under the Condi-
tions of Martial Law.10

Let’s analyse these amendments.

Principles of criminal proceedings

The Article 7 (General Principles of Criminal Proceedings) of the Criminal
Procedure Code of Ukraine was supplemented with Paragraph 3 as fol-
lows: “The content and form of criminal proceedings in the conditions of
martial law must comply with the general principles of criminal proceed-
ings specified in the first Paragraph of this Article, taking into account the
specifics of the implementation of criminal proceedings, determined by
Section IX! of this Code.” This amendment emphasizes the extraordinary
nature of the criminal proceedings’ regime under martial law.

Powers of the head of the Prosecutor’s Office

In this area, Paragraph 5 of the Article 36 (Prosecutor) of the Criminal
Procedure Code of Ukraine, which regulates powers of the head of the
Prosecutor’s Office is to be mentioned. The Prosecutor General (or a per-
son executing his/her duties), the head of the regional prosecutor’s of-
fice, their first deputies and deputies may transfer a pre-trial investiga-
tion to another body of the pre-trial investigation, in particular a higher-
level investigative unit within the hierarchy of one law enforcement body
not only under the condition of ineffectiveness of the pre-trial investiga-
tion, but also in the presence of objective circumstances that make the
functioning of the relevant body of a pre-trial investigation impossible
under martial law. At the same time, it is established that transferring of
a pre-trial investigation from the Bureau of Economic Security of Ukraine
or the National Anti-Corruption Bureau of Ukraine to the other bodies
can be implemented only by the order of the Prosecutor General (or

Martial Law [online]. 2023 [cit. 2023-10-06]. Available at: https://ips.ligazakon.net/do-
cument/J107078A; and Law of Ukraine No. 2111-1X on the Introduction of Amendments to
the Criminal Procedure Code of Ukraine and the Law of Ukraine “On Pre-trial Detention”
Regarding Additional Regulation of Law Enforcement Activities under Martial Law [online].
2023 [cit. 2023-10-06]. Available at: https://zakon.rada.gov.ua/laws/show/2111-1X.
10See Criminal Procedure Code of Ukraine [online]. 2023 [cit. 2023-10-06]. Available at:
https://zakon.rada.gov.ua/laws/show/4651-17.
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a person executing his/her duties), his/her deputy or deputies, or the
head of the Specialized Anti-Corruption Prosecutor’s Office.

Evidence and proving

In order to ensure the participants of the investigative (search) action the
efficiency of its implementation in the conditions of martial law, the legis-
lator in the Article 615 (Special Regime of Criminal Proceedings under
Martial Law) Paragraph 1 Clause 1 of the Criminal Procedure Code of
Ukraine provides for the exclusion of the drawing up of a protocol by an
investigator or prosecutor who conducts arelevant procedural action
during this conduct or immediately after its completion, and the possibil-
ity of technical recording of procedural actions by available technical
means with further drawing up of a protocol of a procedural action no
later than 72 hours from the moment of its completion in cases where it
is not possible to draw up procedural documents about the course and
results of investigative (search) actions or other procedural actions
(from the context of the norm - directly during their implementation or
immediately after it). The recommendations for recording the results of
the examination of the scene in conditions of dangerous factors, due to
the situation associated with martial law, include drawing up a protocol
in dangerous conditions, using photo, video recording materials, plans,
diagrams, drafts and notes, including using voice recorders, tools that al-
low for audio and video commenting on the conduct of the investigative
(search) action (video-acoustic draft), which is made directly at the crime
scene.l1

Another amendment provided for by the Law of Ukraine No. 2201-IX,
dated on April 14, 2022,12 means the possibility of conducting a search or
inspection of a person’s home or other property without the involvement

11 See TETERIATNYK, H. K. Criminal Proceedings under Emergency Legal Regimes: Theoreti-
cal, Methodological and Praxeological Foundations: Monograph [online]. Odesa: Helvetica
Publishing House, 2021, p. 297 [cit. 2023-10-06]. ISBN 978-966-992-604-3. Available at:
https://dspace.oduvs.edu.ua/handle/123456789/3057 [in the Ukrainian original TETE-
PATHUK, T. K. KpuminanvHe nposadiceHHs: 8 yM0o8ax HAO038UHAUHUX NPABOGUX PEHCUMIB:
meopemuko-memodo02iyHi ma npakceosnoeiyHi ocHosu: MoHozpadgis [onnaiH]. Opeca:
BuzpaBununii gim «lenbBeTrKa», 2021, . 297 [uuT. 2023-10-06]. ISBN 978-966-992-604-
3. loctynHo Ha: https://dspace.oduvs.edu.ua/handle/123456789/3057].

12 See Law of Ukraine No. 2201-IX on the Introduction of Amendments to the Criminal Proce-
dure Code of Ukraine Regarding the Improvement of the Procedure for Carrying out Crimi-
nal Proceedings under Martial Law [online]. 2023 [cit. 2023-10-06]. Available at: https://
zakon.rada.gov.ua/laws/show/2201-20.
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of witnesses in cases where their involvement is objectively impossible
or is associated with potential danger to their lives or health. At the same
time, it is mandatory to record such procedural actions by available tech-
nical means in the way of continuous video recording.

Terms of criminal proceedings

In accordance with Paragraph 1 of the Article 214 (Beginning of Pre-trial
Investigation) of the Criminal Procedure Code of Ukraine, the investiga-
tor, inquirer, prosecutor immediately, but no later than 24 hours after
submitting a statement, notification of a committed criminal offence is
obliged to enter relevant information in the Unified Register of Pre-trial
Investigations and to start an investigation during 24 hours from the
moment of entering such information. The initiation of criminal proceed-
ings is directly related to the entry of information on a criminal offence
into the Unified Register of Pre-trial Investigations, however, in the con-
ditions of emergency legal regimes, which are referred to in the Sec-
tion IX! of the Criminal Procedure Code of Ukraine, a number of negative
factors arise that determine the specifics of criminal proceedings in gen-
eral and the possibility of entering information on a criminal offence in
accordance with the requirements of Paragraph 1 of the Article 214 of
the Criminal Procedure Code of Ukraine. They include, for example, fail-
ure of computer and network equipment, outages with electricity, com-
munication and access to the Internet, problems with transport, blocking
and seizure of administrative buildings, lack of access to territories, etc.,
and can lead to the impossibility during 24 hours to enter information on
a criminal offence into the Unified Register of Pre-trial Investigations.
These and other objective factors, caused by the circumstances that arise
in extraordinary legal regimes, determine the technical impossibility of
entering relevant information into the Unified Register of Pre-trial Inves-
tigations. In such cases, the prosecutor, the investigator issues a corre-
sponding resolution. The changes introduced by the Law of Ukraine
No. 2201-IX, dated on April 14, 2022, to the first Paragraph of this Article
also stipulate that before the relevant resolution is issued, only one ur-
gent investigative (search) action can be carried out - an inspection of
the crime scene.

In order to ensure the rights of the participants in criminal proceed-
ings to consider petitions, to review the materials of criminal proceed-
ings, to appeal decisions, actions or inaction of the investigator, inquirer
or prosecutor, to appeal non-compliance with reasonable deadlines, to
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pronounce a court decision and related actions, to apply with the appeals
and cassation complaints, in the case of the objective impossibility of per-
forming such actions, there have been clearly defined (formalized) terms,
according to which they must be carried out immediately if possible, that
is, when the circumstances that made such procedural actions impossible
no longer exist. But this term is also limited to 15 days after the termina-
tion or cancellation of martial law.

Preventive measures

The norms of Paragraph 2 of the Article 615 (Special Regime of Criminal
Proceedings under Martial Law) of the Criminal Procedure Code of
Ukraine authorize the authority of the head of the Prosecutor’s Office to
make a decision on the extension of validity period of the resolution of
the investigating judge or the resolution of the head of the Prosecutor’s
Office on the application of a preventive measure in the form of a deten-
tion for up to one month at the request of the prosecutor or at the re-
quest of the investigator, agreed with the prosecutor. One cannot over-
look the fact that the relevant legal provision of Paragraph 2 of the Arti-
cle 615 of the Criminal Procedure Code of Ukraine establishes an ex-
traordinary and exceptional procedure, according to which the authority
to extend the term of validity of a court decision is granted to an entity
that is not a holder of judicial power.13

In the case of the expiration of the court decision on detention and
the impossibility of consideration by the court of the question of extend-

13 See HLOVIUK, 1., G. TETERIATNYK, V. ROHALSKA and V. ZAVTUR. Special Regime of Pre-
trial Investigation, Trial in Conditions of Martial Law, State of Emergency or in the Area of
Anti-terrorist Operation or Measures to Ensure National Security and Defense, Repel and
Deter Armed Aggression of the Russian Federation and/or Other States against Ukraine:
A Scientific and Practical Commentary on the Section IX! of the Criminal Procedure Code of
Ukraine (as of March 25, 2022) [online] Odesa: Odesa State University of Internal Affairs,
2022. 47 p. [cit. 2023-10-06]. Scientific and Practical Edition. Available at: https://dspace.
lvduvs.edu.ua/handle/1234567890/4779 [in the Ukrainian original ['VIOBIOK, I, I". TETE-
PATHUK, B. POTAJIbCbKA iB. 3ABTYP. Oco6ausuli pexcum docydogozo po3caidysaHHs,
¢y008020 po321510y 8 yMOBAX BOEHHO20, HAO38UYALIHO20 cmaHy a6o y palioHi npogedeHHs
aHmumepopucmuyHoi onepayii 4u 3axodis i3 3a6e3neveHHs HAYIOHANbHOI 6e3neku i 060po-
Hu, 8idciui i cmpumysanHs 36poliHoi aepecii Pociticbkoi ®edepayii ma/abo iHwux deprcas
npomu Ykpaivu: Haykoeo-npakmuyHull komeumap Po3diny IX-1 KpuminaavHozo npoye-
cyanvbHo2o Kodekcy Ykpainu (cmaHom Ha 25 6epesHsi 2022 poky) [onnaitH]| Ogeca: Oze-
CbKHH Jilep)KaBHUU yHiBepcuTeT BHYTpilmHiX crpas, 2022. 47 c. [uuT. 2023-10-06]. Hay-
KOBO-NpakTU4YHe BUJaHHs. JlocTynHo Ha: https://dspace.lvduvs.edu.ua/handle/123456
7890/4779].
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ing the period of detention in accordance with the procedure established
by the Criminal Procedure Code of Ukraine, the chosen preventive meas-
ure in the form of a detention is considered extended until the relevant
issue is resolved by the court, but for no more than two months.

Investigative (search) actions

The changes also affected the search and inspection of housing, other
possessions and the search of a person. Under martial law, it may be dan-
gerous or impossible to involve witnesses in investigative (search) ac-
tions. In such a situation, the search and inspection of housing, other pos-
sessions or the search of a person may take place without the participa-
tion of impartial witnesses. At the same time, it is mandatory to record
the search or inspection using technical means, i.e. continuous video re-
cording. Simplification of the procedure for conducting searches and in-
spections of possessions and searches of persons allows to record proce-
dural actions in criminal proceedings with maximum compliance with
the security rules under martial law. After all, the safety and life of every
person is the greatest value.1*

Changes have also been introduced regarding the questioning of
a witness or a victim in criminal proceedings. In order to use their state-
ments as evidence in court, it is necessary to record the process and re-
sults of the interrogations using avideo recording. This innovation
makes it possible to comply with the rules and norms of interrogation in
conditions of martial law, as well as to avoid cases of pressure on wit-
nesses and victims by the law enforcement officers.

In order to use a testimony obtained during the interrogation of the
suspect, in addition to the video recording of the interrogation, the par-
ticipation of a defense attorney in such interrogation is mandatory. The
suspect’s defense attorney can participate in the interrogation remotely -
with the help of technical means (video and audio communication). Such
measures during the interrogation of a suspect in criminal proceedings

14See SANAKOEV, D. and O. SKRIABIN. Peculiarities of Conducting Criminal Proceedings
under Martial Law. Scientific Bulletin of the Dnipropetrovsk State University of Internal Af-
fairs [online]. 2022, no. 3, pp. 39-45 [cit. 2023-10-06]. ISSN 2078-3566. Available at:
https://doi.org/10.31733/2078-3566-2022-3-39-45 [in the Ukrainian original CAHA-
KOEB, .1 0. CKPABIH. OcobmBocTi 3/ilicCHEHHS KpUMiHAJbHOTO NPOBAPKEHHS B YMO-
Bax BOEHHOTO cTaHy. Haykosuii sicHuk /J[Hinponempoecbko2o depicasHoz20 yHieepcumemy
8HympiwHix cnpas [onHsaiiH]. 2022, Ne 3, c. 39-45 [uuT. 2023-10-06]. ISSN 2078-3566.
JoctynHo Ha: https://doi.org/10.31733/2078-3566-2022-3-39-45].
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under martial law are necessary, because the remote format of the de-
fense attorney’s participation ensures compliance with the suspect’s
rights to defense. At the same time, ensuring the remote participation of
the defense counsel is entrusted to such participants in criminal proceed-
ings from the side of the prosecution, as are the inquirer, the investigator
and the prosecutor. It remains unclear why such bodies as the investigat-
ing judge and the court were left out of the legislator’s attention. Iryna
Hloviuk rightly points out the participation of other participants in crim-
inal proceedings: the rule regarding “remote participation” is in the Crim-
inal Procedure Code of Ukraine during the period of martial law extended
only to the defender; representatives (of the victim, the civil plaintiff, the
civil defendant, and others) are not mentioned.15

Conclusions

In our paper stated and analysed amendments to the Criminal Code and
the Criminal Procedure Code of Ukraine confirmed the general trend of
limiting criminal procedural guarantees of individual rights in criminal
proceedings under martial law and simplifying the procedure for crimi-
nal proceedings carried out in a special period. Some of the updated pro-
visions of the legislation were quite expected - they are aimed at its har-
monization, as well as elimination of possible gaps and significantly
change the conceptual model of criminal proceedings, which was devel-
oped on the basis of the provisions of the Criminal Code and the Criminal
Procedure Code of Ukraine. Now, time and law enforcement practice will
show the justification and effectiveness of these innovations.

The introduction of martial law in Ukraine on February 24, 2022, and
the full-scale invasion of the Russian troops became the impetus for
changes to the Ukrainian criminal procedural legislation. The introduced
changes relate to the beginning of the pre-trial investigation, the proce-
dure for conducting a search and an inspection, the deadlines for the exe-
cution of procedural actions, the specifics of the interrogation of a wit-

15See HLOVIUK, L. Separate Issues of Application of the Norms of the Constitution of
Ukraine in Criminal Proceedings. In: Higher School of Advocacy NAAU [online]. 2023-06-
27 [cit.2023-10-06]. Available at: https://www.hsa.org.ua/lectors/glovyuk-iryna/arti-
cles/okremi-pitannia-zastosuvannia-norm-konstituciyi-ukrayini-u-kriminalnomu-prova-
dzenni [in the Ukrainian original ['VIOBIOK, 1. OxpeMi nuTaHHs 3acTocyBaHHsI HOpM KoH-
cTuTynii Ykpainu y kpuMiHa/ibHOMY npoBakeHHi. B: Buwa wkoaa adeokamypu HAAY
[onnaitn]. 2023-06-27 [uuT. 2023-10-06]. [JoctynHo Ha: https://www.hsa.org.ua/lec-
tors/glovyuk-iryna/articles/okremi-pitannia-zastosuvannia-norm-konstituciyi-ukrayini-
u-kriminalnomu-provadzenni].
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ness and a victim, or a suspect, the conditions for admitting testimony of
a witness, a victim, or a suspect obtained at the stage of a pre-trial inves-
tigation, which was carried out under the conditions of martial law, as
the evidence in court, order of participation and involvement of a defense
attorney in criminal proceedings, and so on.

Such changes in relevant legislation contribute to simplifying the re-
cording of procedural actions in criminal proceedings under martial law,
increasing the efficiency and ensuring the timeliness of criminal proceed-
ings, as well as to strengthening criminal procedural guarantees of the
performance of criminal proceedings. At the same time, some aspects,
such as the participation and involvement of a defense attorney in crimi-
nal proceedings, need to be finalized. Prospects for further scientific re-
search can be an analysis of the balance of private and public interests in
criminal proceedings, as well as the appropriateness of the law enforce-
ment activities in criminal proceedings under martial law.
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Sjednavani smluvnich pokut
v pracovnépravnich vztazich!

Negotiating Contractual Penalties
in the Employment Relationships

Tomas Tintéra

Abstract: The paper examines the existing legal regulation and case law
regarding the imposition of monetary and other sanctions, particularly
contractual penalties, in labour law relations in the Czech Republic. The
text analyses the initial state as well as the development and raises con-
cerns about the compatibility of the current stringent regulation with the
ever-changing work environment. The paper also discusses in detail the
imposition of contractual penalties on the employees, the employers and
their nature in the non-compete clause.

Key Words: Labour Law; Labour Code; Employer; Employee; Contractual
Penalty; Sanctions; Non-Compete Clause; Gig Economy; the Slovak Repub-
lic; the Czech Republic.

Abstrakt: Prispévek se zabyvd soucasnou prdvni upravou a judikaturou
sjedndvdni a ukldddni penéZitych i jinych sankci, zejména smluvnich pokut,
v pracovnéprdvnich vztazich v Ceské republice. Text analyzuje vychozi stav
ivyvoj a klade otdzky po vhodnosti existujici prisné regulace v kontextu
méniciho se svéta vykondvdni prdce. Prispévek podrobné rozebird také
ukldddni smluvnich pokut zaméstnanci, zaméstnavateli a jejich povahu
v konkurenéni doloZce.

Klicova slova: Pracovni prdvo; zdkonik prdce; zaméstnavatel; zaméstna-
nec; smluvni pokuta; sankce; konkurencni doloZka; gig ekonomika; Sloven-
skd republika; Ceskd republika.

Uvod
V obcanskopravnich a obchodnépravnich zavazcich ze smluv je smluvni
pokuta velmi frekventovanym a prakticky vyuZivanym ujednanim smluv-

1 P¥ispévek vznikl v ramci eSeni projektu Grantové agentury Ceské republiky reg. ¢. 21-
30833S s nazvem ,Gig ekonomika a jeji normativni rozmér v oblasti pracovnéprdvnich
vztahii“.
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nich stran k utvrzeni jedné ¢i vice povinnosti, a to i v piisnéji regulova-
nych oblastech, s diirazem kladenym na ochranu slabsi smluvni strany,
jako jsou smlouvy uzavirané se spottebiteli ¢i smlouvy uzavirané na
ochranu najemce bytu. Piipady, kdy tak Cinit nelze, jsou potom vyjimka-
mi z tohoto pravidla. Jako priklad Ize uvést zakaz pouziti zajisténi zajis-
tovacim prevodem prava k nemovité véci v piipadé dluhu ze spotiebitel-
ského uvéru.2 Ve vztazich pracovniho prava se s timto 1ze setkat jen oje-
dinéle, a to predevsim s ohledem na to, jaké v tomto nastavuje limity sa-
motna dprava zakona €. 262/2006 Sb., zakonik prace, ve znéni pozdéjsich
prredpisii (déle jen ,zakonik prace Ceské republiky*).

Otazka urcitého utvrzeni povinnosti miiZe mit spiSe vyznam tam, kde
je prace, at' jiz zavisla ¢i nezavisla, vykondvdna mimo rdmec dlouhodo-
bych a stabilnich pravnich vztahl mezi jednotlivymi subjekty, kde je di-
leZitym, byt mimopravnim, faktorem absence stavu dlouhodobé diivéry
mezi smluvnimi stranami a je rovnéZ upozadén pro pracovni vztahy cha-
rakteristicky osobné-pravni vztah. Ménici se podoba vykonavani prace
miiZe znovu vyvolavat otazky po mozném zabezpeceni vzajemnych prav-
nich povinnosti, coz je oblast, kde jsou mozZnosti v pracovnépravni upra-
vé redukovanéjsi oproti obecnému soukromému pravu.

Stéle rostouci podil ekonomiky se uskuteciiuje prostiednictvim tzv.
gig ekonomiky,3 kdy jeji ¢asti pomérné Sirokého spektra miizeme pova-
Zovat jak za praci ze své povahy zavislou, tak za nezavislou ¢i za riizné
hybridni podoby. Mnohdy povaha prace nemusi byt na prvni pohled
zfejma. Vramci tzv. gig ekonomiky Casto vznikaji komplexni smluvni
vztahy, které je nutné analyzovat a rozdélit na jednotlivé ,atomizované”
smluvni vztahy mezi jednotlivymi osobami a v rdmci téchto smluvnich
vztahi nasledné zkoumat, o jaky pravni pomér se skutecné jedna.*

Situace je v tomto dale komplikovana, kdyz vykonavana prace je za-
fazena v ,nespravném® pravnim ramci, neZ kam by podle své skutecné
povahy naleZela. V tomto se, samoziejmé, na jedné strané nabizi poukaz
na zastienou zavislou praci vykondvanou mimo zakladni pracovnépravni

N

Blize viz § 113 odst. 2 Zdkona ¢ 257/2016 Sb., o spotiebitelském tivéru, ve znéni pozdéjsich
predpisii, ve kterém se uvadi, Ze je-li k zajisténi spottebitelského ivéru uzita nemovita véc
nebo vécné pravo k nemovité véci, miZze mit toto zajisténi pouze formu zastavniho prava;
k jinym ujedndnim, jejichz ucelem je zajisténi spotiebitelského tivéruy, se neptihlizi.
SCHARRER, L. Retention in a Changing World of Work. 1. Aufl. Gottingen: Cuvillier Verlag,
2022, s.37.1SBN 978-3-7369-7549-1.

LUTZ, D. a M. RISAK, Hrsg. Arbeit in der Gig-Economy: Rechtsfragen neuer Arbeitsformen in
Crowd und Cloud. 1. Aufl. Wien: OGB Verlag, 2017, s. 46. ISBN 978-3-99046-219-5.

w

-~

STUDIES 85



a I SOCIETAS ET IURISPRUDENTIA
D | 2023, roénik XL, ¢islo 4, s. 84-105

OCIET

SO > https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

vztahy, ale stejné tak se setkdvame, ato nikoliv ojedinéle, i s opaénym
ptistupem, kdy existence dohod o pracich konanych mimo pracovni po-
mér je neziidka vyuZivana i pro praci ve své povaze nezavislou. Pro jeji
dosavadni administrativni a danovou jednoduchost je dana ¢innost zcela
védomé smluvnimi stranami podrazovana pod pracovnépravni regulaci.®
Vyuziti ramce pracovnépravni upravy obecné neni vylouceno, byt s jis-
tymi omezenimi, ani v pripadech vztaht, které ze své podstaty ani nemo-
hou byt vykonavany ve vztahu nadrizenosti a podrizenosti, jako jsou
smlouvy o vykonu funkce ¢lena statutarntho organu obchodni korpora-
ce.b

V souvislosti s moznou budouci regulaci tzv. platformové prace na-
vrh smérnice Rady a Parlamentu Evropské unie i priivodni dokumenty
k nému v rdmci dosavadnich fazi prijimaciho procesu ¢asto hovoii o pro-
blematice ukladani sankci.” A praveé sjednavani sankci,® kdy je viici pracu-
jici osobé vynucovano plnéni smluvenych povinnosti, je povazovano za
jeden z privodnich znakt, pro¢ by mélo byt postaveni pracovnika vyko-
navajiciho ¢innost prostrednictvim digitalni pracovni platformy posou-
zeno jako prace zavisla, spiSe nez nezavisla. Pokladat za privodni znak

5 Vtomto jisté zmény v zakoniku prace Ceské republiky s é¢innosti od 1.10. 2023, jako
pozdni transpozice smérnice Evropského parlamentu a Rady (EU) 2019/1152 ze dne 20.
Cervna 2019 o transparentnich a ptredvidatelnych pracovnich podminkach v Evropské
unii [Directive (EU) 2019/1152 of the European Parliament and of the Council of 20 June

2019 on Transparent and Predictable Working Conditions in the European Union. O] EU

L 186, 2019-07-11, s.105-121] a smérnice Evropského parlamentu a Rady (EU) 2019/

1158 ze dne 20. ¢ervna 2019 o rovnovaze mezi pracovnim a soukromym Zivotem rodic¢t

a pecujicich osob a o zruseni smérnice Rady 2010/18/EU [Directive (EU) 2019/1158 of

the European Parliament and of the Council of 20 June 2019 on Work-life Balance for

Parents and Carers and Repealing Council Directive 2010/18/EU. O] EU L 188, 2019-07-12,

s. 79-93], dalsi vyznamnéjsi iprava regulace od 1. 1. 2024.

Stejné tak Ustavni soud Ceské republiky (Ndlez Ustavniho soudu Ceské republiky ze dne 21.

8.2018, sp. zn. IIL. US 669/17) uvadi, Ze lze uzaviit smlouvu s volbou rezimu zakoniku pra-

ce i pro smluvni vztahy vznikajici mezi obchodni korporaci a jejim statutdrnim organem

(¢i ¢lenem tohoto organu) v souvislosti s vykonem jeho ¢innosti, ackoliv toto neni v prav-

nich predpisech zakotveno.

Recial 4 a 25, ¢lanek 4 odst. 2 pism. d) navrhu smérnice Evropského parlamentu a Rady

o zlepSeni pracovnich podminek pfi praci prostiednictvim platforem COM (2021) 762 fi-

nal ze dne 9.12. 2021 [Proposal for a Directive of the European Parliament and of the

Council on Improving Working Conditions in Platform Work [2021-12-09]. COM (2021)

762 final].

8 Ktomu je tfeba poznamenat, Ze pojem sankce ve smyslu uvedené smérnice je nutné cha-
pat v $ir$im vyznamu kraceni narokd pracovnika, omezeni pfistupu k vyhodam a vydél-
klim, jednostranného ukonéeni vztahu, v rdmci kterého je prace vykonavana, i penézitych
a nepenézitych postihli v nejriznéjsi podobé.
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ujednani, které by se vlastné nemélo de lege lata v pracovnépravnich
vztazich vyskytovat, vyvolava otazky nad vhodnosti striktniho negativni-
ho ptistupu ke smluvnim pokutdm ¢i jinym dolozkam.

Predlozeny prispévek se zaméruje na rozbor soucasnych moznosti
a limitd sjednavani smluvnich pokut v pracovnépravnich vztazich. Pres-
toZe smluvni pokuta je tradi¢ni institut znamy v celé radé evropskych
i mimoevropskych pravnich radi, je tprava a podoba tohoto institutu
v Ceské, a stejné tak ve slovenské dpravé (i pres dil¢i rozdily) odlisna od
podoby, kterou je mozné sledovat vjinych pravnich fadech.® Jednim
z rozdilu je, zjednodusSené receno, velmi Siroka moznost vyuziti a funkci.
Mozna tato jeji ,Siroka“ variabilnost a jisté existujici pripady zneuziti to-
hoto nastroje v obecném soukromém pravu vedou k obavam z jejitho vyu-
zivani v pracovnépravnich vztazich. Presto stoji za zamysleni, zda by pfi-
padné néjaké vyuZiti jeji obecné Upravy mohlo prichazet v ivahu tam,
kde jeji sjednani dovolené neni, a nakolik miiZze byt vyuZzitelna na jediny
pripad, kde jeji sjednani pripustné je.

1 Vhodnost funkci smluvni pokuty pro pracovnépravni vztahy?

Na rozdil od jinych prostredki zajisténi a utvrzeni je pro smluvni pokutu,
predstavujici smluvné zakotvenou povinnost poskytnout urcité plnéni
v pripadé poruseni utvrzené povinnosti, typickd mnohost jejich funkci,
kdy vedle funkce preventivni (motivacni) ve smyslu plsobeni na dluzni-
ka jsou pritomny ifunkce uhrazovaci a sankcéni. RovnéZ se setkdvame
s funkci limitace povinnosti k ndhradé skody, dikazni funkci ¢i signali-
zacéni funkci jako projevem poukazani na zvlastni zajem opravnéné stra-
ny na dodrzeni urcité smluvné prevzaté povinnosti.l9 Lze konstruovat
i terminacni funkci vedouci k zaniku utvrzené povinnosti, ¢i dokonce ce-
1ého zavazku. Ol'ga Oveckova upozornuje, Ze u smluvni pokuty je jen pre-
ventivni funkce pritomna vzdy, ale pritomnost dalsich funkci je jiz zavisla
na konkrétni situaci dané smluvni pokuty.1!

Vyznam zkoumani funkci smluvnich pokut nové zdtiraznil ve svém
aktualnim zasadnim rozhodnuti tykajicim se moderaci smluvnich pokut

vy s

velky senat obcanskopravniho a obchodniho kolegia Nejvyssiho soudu

9 K tomu srovnej naptiklad TINTERA, T. Smluvni pokuta v CR a Evropé. 1. vyd. Praha: Leges,
2015. 232 s. Teoretik. ISBN 978-80-7502-095-6.

10 TINTERA, T. Smluvni pokuta v CR a Evropé. 1. vyd. Praha: Leges, 2015, s. 31-38. Teoretik.
ISBN 978-80-7502-095-6.

11 QVECKOVA, 0. Zmluvnd pokuta. 2. preprac. a dopln. vyd. Bratislava: Iura Edition, 2011,
s. 44.1SBN 978-80-8078-386-0.

STUDIES 87



a I SOCIETAS ET IURISPRUDENTIA
D | 2023, roénik XL, ¢islo 4, s. 84-105

SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Ceské republiky, kdyZ postup pti moderaci nové posunuje od obsahové
kontroly smluvniho ujednani ke zkoumani primérenosti konkrétni po-
hledavky véritele na smluvni pokutu a k tomuto postupu zdidraznuje, Ze
v prvnim Kroku soud pti vyuziti interpretac¢nich pravidel stanovenych
v § 555 a nasl. zakona ¢. 89/2012 Sb., ob¢ansky zakonik, ve znéni pozdéj-
Sich predpist (déle jen ,ob¢ansky zdkonik Ceské republiky“) nejprve zjis-
ti, jakou funkci méla smluvni pokuta plnit, a na zavér, v poslednim, tfretim
kroku snizi smluvni pokutu na pfimétenou vysi (spravedlivou in concre-
to), se zietelem k tém funkcim, které ma plnit.12

Je vhodné se tak ptat, které z uvedenych funkci smluvni pokuty by
mohly byt z pohledu pracovnépravnich vztahtli a zasad pracovniho prava
nesouladné? Touto optikou se problematickym mizZe jevit, pokud by
smluvni pokuta vyvolavala tc¢inek limitace ndhrady $kody, kterou by byl
povinen zaméstnavatel nahradit zaméstnanci a byla by sjedndna smluvni
pokuta k jeho tiZi, pficemz by jiZ nemél pravo na nahradu Skody, ktera
vysi této smluvni pokuty prevysuje. Rovnéz nevhodné v pracovnéprav-
nich vztazich by bylo, kdyby byl zaméstnanec povinen smluvni pokutu
platit i v pripadech, kdy poruseni utvrzené povinnosti sam nezavinil.3
[ pti vazbé smluvni pokuty na ndhradu $kody je potifeba vnimat, Ze i v ro-
viné ndhrady Skody, kterou zaméstnanec svym jednanim zavini z nedba-
losti, se uplatiiuje princip omezené nahrady Skody jim zpisobené,!*
a sjednani smluvni pokuty by tuto zdsadu nemélo umoznit obchazet.

V zakladu ale nemusi byt nijak nesouladné se zakladnimi zasadami
pracovnépravnich vztaht, aby zaméstnanec zaméstnavateli, a stejné tak
opacné, byl za urcitych okolnosti povinen za poruseni svych povinnosti
zaplatit urcitou ¢astku, i kdyz druhé strané z tohoto poskozeni mnohdy
zadna Skoda nevznikne. Skute¢nost, zda dojde ke vzniku $kody v disled-
ku poruseni povinnosti zaméstnance nebo se hrozici skodu jesté podari
odvratit, totiz ¢asto zavisi na dalSich okolnostech, ochoté a aktivité za-
meéstnancl ¢i prvku nahody. Jestlize poruseni povinnosti ze strany za-
méstnance mize naplnit diivod k jednostrannému ukonceni pracovniho
pomeéru ¢i jiného pracovnépravniho vztahu ze strany zaméstnavatele, coZ
je, nepochybné, vyrazny zasah do prav a postaveni zaméstnance, tim spis

12 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 11. 1. 2023, sp. zn. 31 Cdo 2273/
2022.

13 Na to upozoriiuje jiz BARANCOVA, H. Zabezpetenie zavazkov v pracovnom prave Sloven-
skej republiky. In: ]. LAZAR, ed. Zabezpeclenie pohladdvok a ich uspokojenie: VII. Lubyho
prdvnické dni. 1. vyd. Bratislava: lura Edition, 2002, s. 395. ISBN 80-89047-54-8.

14 Napiiklad § 257 odst. 2 zakoniku prace Ceské republiky.
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by za urcité vyznamné nezZadouci protipravni jednani mohla byt akcepto-
vatelnd dohoda na pfimétené pokuté, jakoZto nasledek mirnéjsi. V pripa-
dé, Ze by skutec¢né v disledku porusSeni stanovené povinnosti zaméstna-
vateli vznikla $koda, 1ze si v tomto smyslu piedstavit i omezeni, Ze by za-
meéstnavatel jiZ mohl pozZadovat jen nahradu Skody, ktera sjednanou po-
kutu prevysuje. Jestlize by zavinénym porusenim povinnosti skutecné
doslo ke zptisobeni $kody, mohlo by uvedené predstavovat i ¢asteCnou
nahradu Skody pro zaméstnavatele v situaci, kdy s ohledem na rozlozeni
dtikazniho bifemene ve sporech o nahradu skody nebude tento schopen
adekvatnim zplsobem prokazat cely rozsah skutecné vzniklé skody.

Budeme-li (soukromopravni) sankci posuzovat v SirSim ohledu jako
nastoupeni urcitého nepriznivého nasledku predvidaného zakonem ¢i
smlouvou u osoby porusujici své povinnosti, neni pracovnimu pravu cizi.
MozZné sank¢ni prvky miiZeme pozorovat v otazce odménovani, zejména
pokud jde o nenarokové slozky mzdy a platu; urcitou sankci predstavuje
ijednostranné rozvazani pracovniho pomeéru zaméstnavatelem ¢i za-
méstnancem v ptipadech podle § 56 odst. 1 pism. b) zakoniku prace Ces-
ké republiky. Sank¢ni charakter vykazuje i kraceni dovolené zaméstnava-
telem za neomluvené zameskanou sménu.15

Se sankcemi v podobé karnych opatfeni se v pracovnim poméru jiz
vice nez tricet let nesetkavame, zlistavaji ale typické pro sluzebni pomé-
ry.16 Sankce v podobé diitky ¢i vytky neni sice v zakoniku prace Ceské re-
publiky upravena, ale formalni vytknuti pochybeni ¢i jinych nedostatki
ze strany zaméstnavatele vii¢i zaméstnanci piredvida napriklad § 52 pism.
f) a g) zakoniku prace Ceské republiky jako jeden z piedpokladii pro na-
sledné naplnéni vypovédniho diivodu.

Neni bez zajimavosti, Ze aZ do roku 1991 bylo moZné ukladat za-
meéstnanci penézité i nepenézité sankce v pripadech, kdy dochazelo k po-
ruSovani pracovni kazné v podobé karnych opatfeni, ato az do vyse,
v tehdejsSich cenovych a mzdovych pomérech nikoliv zanedbatelné, 500
K¢s.17 MoZnost zaméstnavatele vyuZivat karna opatren{ véetné ukladani

15 BliZe viz § 223 odst. 1 zdkoniku prace Ceské republiky.

16 Karna opatieni lze statnimu zaméstnanci ukladat v pomérech podléhajicich Zdkonu
¢ 234/2014 Sb., o stdtni sluzbé, ve znéni pozdéjsich predpisii, jejichZ vycet obsahuje § 89.

17 HORECKY, J. Sankce v pracovnim pravu. In: K. SCHELLE a J. TAUCHEN, eds. Encyklopedie
Ceskych prdvnich déjin: XII. svazek: Sa - Smlouva nd. 1. vyd. Plzeni: Vydavatelstvi a naklada-
telstvi Ale$ Cenék, 2018, s. 126. ISBN 978-80-7380-722-1.
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penézitych pokut zaméstnanci pretrvala aje vyuzivdna v polské pravni
Upravé.18

Samotna sank¢ni funkce smluvni pokuty tak sama o sobé nemusi
predstavovat okolnost, pro¢ je vyuziti smluvni pokuty v pracovnéprav-
nich vztazich namisté vylucovat. Pii vyuZiti smluvni pokuty jako institutu
pro pracovnépravni vztahy by méla byt klicovou zejména jeji preventiv-
né-motivacni funkce. TéZisté funkce smluvni pokuty by tak nespocivalo
primarné v nahrazovani vzniklych $kod ani trestdni zaméstnance ¢i za-

meéstnavatele.

2 Vyvoj zakazu smluvnich pokut

Zakon €. 262/2006 Sb., zdkonik prace, ve své ptivodni vyhlaSené podobé
vychazejici jeSté z principu delegace ve vztahu k ob¢anskému zakoniku
sjednani smluvni pokuty vyslovné dovoloval jen v dpravé konkurencni
dolozky a za zakladni zasadu povaZoval, Ze zaméstnavatel ,nesmi poza-
dovat ani sjednat zajiSténi zavazku v pracovnépravnim vztahu, s vyjim-
kou konkurenc¢ni dolozky asrazek zpiijmu z pracovnépravniho vzta-
hu.“19

Legislativni podoba zajisténi a utvrzeni v zakoniku prace Ceské re-
publiky z roku 2006 byla podrobena také pirezkumu Ustavnim soudem
Ceské republiky, ktery v bodu 221 nalezu Ustavniho soudu ze dne 12.
bfezna 2008 ¢. 116/2008 Sb. neshledal, Ze by na tomto omezen{ moZnos-
ti zajisténi bylo néco pfiliS omezujictho zdstavnépravni perspektivy,
kdyz ale soucasné k tomuto neopomnél konstatovat, Ze Uprava v zakoni-
ku prace Ceské republiky ohledné téchto limitii pfi zajisténi zavazki jde
vrestrikcich jesté dale nez predchozi kodifikace zakoniku prace.20
A dluzno predeslat, Ze moznosti utvrzeni smluvni pokutou jsou v soucas-
né podobé zakoniku prace Ceské republiky je$té o néco restriktivnéjsi
oproti stavu v dobé jiz zminéného rozhodovani Ustavniho soudu Ceské
republiky. V roce 2009 Petr Bezouska publikoval nazor, ktery sjednavani
smluvnich pokut, které budou sjednany k tiZi zaméstnance, za pomoci
teleologické redukce zakonného pravidla pripoustél s poukazem na to, Ze
dohoda o smluvni pokuté neznamena zakazany (jednostranny) penézni

18 Srovnej Ustawa z dnia 26 czerwca 1974 r. - Kodeks pracy [1974-06-26]. Dziennik Ustaw,
1974, nr 24, poz. 141, ve znéni pozdéjsich predpist [Polsko], artykut 108.

19 Blize viz § 13 odst. 2 pism. g) Zdkona ¢. 262/2006 Sb., zdkonik prdce, dle znéni vyhldseném
ve Sbirce zdkonti.

20 Tedy Zdkon & 65/1965 Sh., zdkonik prdce, G¢inny v Ceské republice do 31. 12. 2006.
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postih ze strany zaméstnavatele.2! V té dobé€ ale vyslovné a do soucasnos-
ti i¢inné pravidlo limitujici smluvni pokuty jesté nebylo v zakoniku prace
Ceské republiky vyslovné zakotveno. V textu zdkona byl vyjadfen jen
obecny zakaz postihli zaméstnavatelem.?2 Od roku 2012 podle § 346d
odst. 7 zakoniku prace Ceské republiky v pracovnépravnich vztazich smi
byt smluvni pokuta ujednana jen tehdy, pokud tak stanovi zakonik prace.
Sjednani tohoto ujednani ¢i ujednani, které mu bude funkéné odpovidat,
mimo ramec vyslovného dovoleni, bude vadnym pravnim jedndnim, ke
kterému se nebude viibec prihlizet.23

Slovensky zakon ¢.311/2001 Z.z. Zakonnik prace, ve znéni pozdéj-
Sich predpisi (dale jen ,zakonik prace Slovenské republiky*), s ohledem
na omezenou subsidiaritu obc¢anského zakoniku,2* obdobu uvedenych
pravidel neobsahuje; postaci, Ze v § 20 tento zabezpecovaci prostiedek
vyslovné nepredvida kvyuziti v pracovnépravnich vztazich. O smluvni
pokuté vyslovné nehovoii zakonik prace Slovenské republiky nikde. He-
lena Barancova vroce 2002 k tehdy novému zakoniku prace Slovenské
republiky poznamenala, Ze ,nebylo vaznéjsich divodi pro to, aby zako-
nik prace mezi smluvni zabezpecCovaci prostiedky nezahrnul i smluvni
pokutu.“?5> Veronika Zori¢dkova za smluvni pokutu v podstaté povazuje
penéZni ndhradu stanovenou v upravé konkurencni dolozky, a dale pe-
nézni nidhradu jako moznost ,vykoupeni se zaméstnance z vypovédni
doby.26

Zajimavé v tomto ohledu je, Ze smluvni pokuty jsou sice nepiijatelné
ve standardnich pracovnépravnich vztazich, ale zcela bézné ve vztazich
naptiklad u profesionalnich sportovct, at jiz v piipadech, kdy smluvné
mohou stat mimo regulaci zakoniku prace Ceské republiky a omezeni se

21 BEZOUSKA, P. Zaji$téni a utvrzeni dluhu vzniklého pii vykonu zavislé prace. Prdvni roz-
hledy. 2009, ro¢. 17, ¢.8,s. 272, ISSN 1210-6410.

22 Podle tehdy platné tpravy v § 13 odst. 2 pism. f), ,zaméstnavatel nesmi zaméstnanci za
poruseni povinnosti vyplyvajici mu z pracovnépravniho vztahu ukladat penézni postihy,
ani je od ného pozadovat; to se nevztahuje na $kodu, za kterou zaméstnanec odpovida.”

23 Nasledkem podle §346e zakoniku prace Ceské republiky je, Ze ,odchyli-li se smluvni
strany od upravy uvedené v § 346b az 346d, neprihlizi se k tomu.”

24 Srovnej § 1 odst. 4 zakoniku prace Slovenskeé republiky.

2 BARANCOVA, H. Zabezpetenie zavizkov v pracovnom prave Slovenskej republiky. In: J.
LAZAR, ed. Zabezpecenie pohladdvok a ich uspokojenie: VII. Lubyho prdvnické dni. 1. vyd.
Bratislava: Iura Edition, 2002, s. 375. ISBN 80-89047-54-8.

26 ZORICAKOVA, V. Zmluvna pokuta v pracovnom prave? Kratke zamyslenie sa nad dohodou
o penaznej nahrade v § 62 ods. 8 a § 83a ods. 5 Zakonnika prace. Societas et iurisprudentia
[online]. 2022, ro¢. 10, ¢. 1, s. 76 [cit. 2023-11-30]. ISSN 1339-5467. Dostupné z: https://
doi.org/10.31262/1339-5467/2022/10/1/66-86.
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tak do smluvni dokumentace nepromitaji, nebo jde pfipadné o tzv. jiny
pracovnépravni vztah podle § 2 odst. 3 zdkoniku prace Slovenské repub-
liky. Ujednani sankci za poruSeni smluvnich povinnosti sportovcem
i druhou smluvni stranou vyslovné pravni tiprava predvida jako nalezi-
tost smlouvy o profesionalnim vykonavani sportu.2?

3 Smluvni pokuty Kk tiZi zaméstnance mimo piipady konkuren¢ni
dolozky v rozhodovaci praxi

Jak jiz bylo naznaceno vyse, s ohledem na pravidlo ohledné sjednavani
smluvnich pokut vyslovné zakotvené v zakoniku prace Ceské republiky,
pro moznosti pro vyklad contra verba legis neni prili§ prostor. Uvedeny
zakaz je umocnén i vyslovnym zakotvenim ndasledku, pokud by ,nedovo-
lena“ smluvni pokuta byla ujednana; k takovému ujednani se nepftihliZi,
tedy je zdanlivé (nicotné),?8 coz predstavuje nejzasadnéjsi nasledek vady
pravniho jednani v ceském soukromém pravu po jeho rekodifikaci
s ucinnosti pred témér deseti lety. Soudy tedy k takovému ujednani ne-
prihlizeji z Gredni povinnosti, i kdyz k nému zZadny z dcastnikli niceho
nenamita.

Pravni iprava v zakoniku prace Ceské republiky p¥itom se sjednava-
nim smluvnich pokut sou¢asné pocita v ustanoveni § 147 odst. 3, kde se
uvadi, Ze ,srazky ze mzdy zaméstnance ve prospéch zaméstnavatele za
prijeti do zaméstnani, ke sloZeni penéznich zaruk nebo k tdhradé smluv-
nich pokut nejsou dovoleny.“ Zakonik prace Ceské republiky tak soucas-
né jako by pocital stim, Ze mezi zaméstnanci a zaméstnavateli bude
smluvni pokuta sjednavana?? a tuto bude po pravu povinen zaméstnanec
zaplatit, jen s omezenim dhrady pomoci sraZek ze mzdy. Podobné pravi-
dlo najdeme ve Svycarské tipravé, kde jedno z omezeni znamena, Ze pro
zaplaceni smluvnich pokut nemiize zaméstnavatel provadét srazky ze

27 Blize viz § 35 odst. 4 pism. f) Zdkona ¢. 440/2015 Z.z,, o Sporte a o zmene a doplneni niekto-
rych zdkonov, ve znéni pozdéjsich predpisii.

28 Blize viz § 346e zakoniku prace Ceské republiky.

29 Mozny vyklad, Ze zakonodarce zde mél na mysli smluvni pokuty z konkurenc¢nich dolo-
Zek, presvédcivé vyvraci Petr Bezouska, kdyz uvadi, Ze ,zakonodarce tim nemohl mit na
mysli smluvni pokutu upravenou u konkurenéni dolozky, nebot k jejimu placeni dochazi
az ve chvili, kdy jiz pracovni pomér skoncil a byvaly zaméstnanec Zadnou mzdu od byva-
lého zaméstnavatele nepobirad. Pokud by bylo uziti institutu smluvni pokuty vylouceno
pro oblast vykonu zavislé prace, nemusel by rozumny zdkonodarce stanovit takovou vy-
luku pro ptipady provadéni srazek.“ BEZOUSKA, P. Zaji$téni a utvrzeni dluhu vzniklého
pri vykonu zavislé prace. Prdvni rozhledy. 2009, ro¢. 17, €. 8,s. 272. 1SSN 1210-6410.
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mzdy zaméstnance,30 ale jinak sjednavani smluvnich pokut mezi zamést-
nanci a zaméstnavateli nebrani. K uvedenému lze doplnit, Ze pravé hroz-
ba jednostrannych zapoc¢ti smluvni pokuty proti mzdé je jednim z argu-
mentt, které uvadi Marcel Dolobac proti dovoleni smluvnich pokut v pra-
covnim pravu.3!

Pravidlo o zakazu smluvnich pokut bez vyslovného dovoleni zakoni-
kem préce Ceské republiky neni nijak nové, ptesto k jejich sjednavani do-
chazi, jak 1ze demonstrovat na vybranych soudnich rozhodnutich, kde si
zameéstnavatel a zaméstnanec smluvni pokutu k tizi zaméstnance ujedna-
li.

Podle rozsudku Okresniho soudu v Mladé Boleslavi3? byl zaméstna-
nec seznamen s tim, Ze vstupovat do skladovych prostor zaméstnavatele
nesmi se zatizenim umoziujicim porizovat fotografie - ty, samoziejmé,
bylo striktné zakazano potizovat, ¢i dokonce uverejiiovat. Pro pripad
umyslného ¢i nedbalostniho poruseni uvedené povinnosti byla sjednana
smluvni pokuta 50000 K¢ za kazdé takové poruSeni. Zaméstnanec
nicméné poridil tajné nékolik fotografii prototypu nového vozidla a tyto
zverejnil na svém Facebooku. S ohledem na skutec¢nost, Ze k tomuto jed-
nani pricitatelném zaméstnavateli doSlo, obchodni partner zaméstnava-
tele pozadoval zaplaceni smluvni pokuty 1291 500 K¢ vii¢i zaméstnava-
teli, kdyZ v ramci tohoto obchodnépravniho vztahu sjednani smluvni po-
kuty bylo, samoziejmé, mozné a bézné. Zameéstnavatel sice nemél narok
poZadovat po zameéstnanci sjednanou smluvni pokutu 50 000 K¢ s ohle-
dem na zdanlivost tohoto ujednani, ale byl v soudnim fizeni zcela uspés-
ny ohledné poZadavku na zaplaceni smluvni pokuty vyuctované obchod-
nim partnerem z titulu nadhrady s$kody, kdyz byl zaméstnanci prokazan
umysl pii porizeni fotografii prototypu vozidla. Byt nenf ze zvetrejnéného
rozhodnuti Okresniho soudu v Mladé Boleslavi ziejmé, jak bylo ujednani
smluvni pokuty mezi zaméstnancem a zaméstnavatelem pi‘esné formulo-
vané, kdyby bylo platné a smluvni pokuta by soucasné znamenala také
pausalizovanou nahradu $kody, bylo by pro zaméstnance jisté priznivéjsi

30 Blize viz ¢lanek 323a. Bundesgesetz vom 30. Mdrz 1911 betreffend die Ergdnzung des
Schweizerischen Zivilgesetzbuches (Fiinfter Teil: Obligationenrecht) [1911-03-30], ve znéni
pozdéjsich predpist.

31 DOLOBAC, M. Hranice zmluvnej slobody v pracovnom prdve [online]. 1. vyd. Kogice: Uni-
verzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta, 2017, s. 160 [cit. 2023-11-30].
ISBN 978-80-8152-575-9. Dostupné z: https://unibook.upjs.sk/img/cms/2017 /pravf/
hranice-zmluvnej-slobody-final.pdf.

32 Blize viz Rozsudek Okresniho soudu v Mladé Boleslavi ze dne 8. 11. 2022, sp. zn. 15 C 381/
2021-169.
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uhradit zaméstnavateli smluvni pokutu 50 000 K¢, neZ mu nahrazovat
v celém rozsahu skute¢nou Skodu 1291 500 K¢, spocivajici v zaplaceni
smluvni pokuty obchodnimu partnerovi jeho zaméstnavatele.

V uvedené souvislosti stoji za pripomenuti rozhodnuti polského Nej-
vyssiho soudu, ve kterém se uvadi, ze v piipadé, kdy je zaméstnanec po-
vinen nahradit zaméstnavateli Skodu dmyslné zplsobenou, kdyz tuto
Skodu predstavuje smluvni pokuta, je namisté peclivé zvazovat, zda s oh-
ledem na okolnosti ma zaméstnanec zaplatit tuto Skodu odpovidajici
smluvni pokuté v plné vysi, nebo je namisté jeji prfimérené snizeni.33

Smluvni pokuta sjednana k tiZi zaméstnance byla predmétem rozho-
dovani o podané Zalobé také u Méstského soudu v Brné.3* Zaméstnanec
se zaméstnavatelem uzavteli dohodu o odpovédnosti za prevzaté a své-
fené hodnoty, kdyZ nasledné byl pak zjiStén schodek na téchto hodno-
tach. Zaméstnanec $kodu uznal co do ¢astky 52 000 K¢&. Soucasné se oba
dohodli, Ze tuto Skodu bude zaméstnanec hradit v pravidelnych mésic-
nich splatkach po 2 000 K¢ a v pripadé poruseni své povinnosti zaplatit
pravidelnou mésicni splatku zaplati zaméstnanec zameéstnavateli smluvni
pokutu ve vysi 2 000 K¢ za prodleni za kazdy zapocaty mésic po splatnos-
ti splatky. Pracovni pomér nasledné skoncil na zadkladé vypovédi podané
zaméstnancem. V soudnim rizeni se zaméstnavatel domahal nejen nahra-
zeni uvedené skody, ale také zaplaceni smluvnich pokut, jelikoz zamést-
nanec dohodnuté splatky neplnil. Méstsky soud v Brné smluvni pokutu,
jak bylo mozZné ocCekavat, zameéstnavateli nepiiznal, avsak s odtvodné-
nim, ze ,v projednavané véci uzavieli ucastnici dohodu o uznani dluhu
asplatkach dne 26.1. 2018, tedy kdy pracovni pomér trval, atudiz
k ujednani o smluvni pokuté nelze prihliZet a ndrok na smluvni pokutu ve
vysi 8 000 K¢ Zalobci priznat.“ Dohoda o splatkach dluhu, ktery vznikl ja-
ko nahrada Skody zplisobené zaméstnancem zaméstnavateli, a dohoda
ojejim uhrazeni budou stale pracovnépravnimi vztahy, bez ohledu na
skuteCnost, zda byly uzavieny v dobé, kdy diky béhu vypovédni doby
pracovni vztah zaméstnance k poSkozenému zaméstnavateli jeSté trval,
nebo v okamziku, kdy jiz vypovédni doba uplynula, a tedy pracovni po-
mér skoncil. Soucasné je ale v uvedeném rozhodnuti naznaceno, Ze by ke
striktni aplikaci zdkazu smluvni pokuty mohlo byt piistupovano volnéji,
jestliZze by se k ni obé strany zavazaly az v dobé, kdy jiz netrval vztah za-

33 Srovnej Wyrok Sqdu Najwyzszego z dnia 16 wrzesnia 2021 r. [Rozsudek polského Nej-
vys$siho soudu ze dne 16.9.2021], sygn. Il PSKP 46/21.
34 Blize viz Rozsudek Méstského soudu v Brné ze dne 19. 10. 2022, sp. zn. 115 C 49/2022-54.
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vislé prace a postaveni (jiz byvalého) zaméstnance pii uzavirani takové
dohody by nebylo tolik oslabené (naptiklad obavou z dalsiho postihu ze
strany zaméstnavatele, jestlize dohodu ohledné nahrady jim zplisobené
Skody v predlozeném znéni nepodepise).

4 Smluvni pokuta k tiZi zaméstnavatele

Zatimco v roviné smluvnich sankci v pracovnim pravu, které stihaji za-
meéstnance, vzasadé nepanuji zadné spory o vyklad, nejasna zlstavala
situace v pripadé, Ze zavazan k povinnosti platit smluvni pokutu byl, na-
opak, zaméstnavatel svému zaméstnanci. Praktickou nemoZnost tako-
vych ujednani vyjadril ve svém rozhodnuti ze dne 29. 10. 2020 Nejvyssi
soud Ceské republiky ve vé&ci sp. zn. 21 Cdo 4451/2018.35 Uvedené roz-
hodnuti Nejvy$siho soudu Ceské republiky bylo sice vydano jiz v ijnu
roku 2020, ale celé soudni fizeni v dané zaleZitosti, podle verejné do-
stupnych informaci z informac¢niho systému Ministerstva spravedlnosti
Ceské republiky,36 skonéilo teprve na jate roku 2022; nejde tedy o zalezi-
tost nijak davnou. Skutkovy zaklad sporu spocival v dohodé zaméstnance
a zaméstnavatele, Ze zaméstnanci v pripadé skonceni jeho pracovniho
poméru bude vyplacena urcitd finan¢ni ¢astka jako odstupné. Platnost
dohody o odstupném ani zanik pracovniho poméru Zadny z ticastniki ne-
zpochybnoval. Vramci dohody o odstupném, které mélo byt vyplaceno
do 3 mésicl, si zaméstnanec se zaméstnavatelem sjednali smluvni poku-
tu ve vysi 1 000 K¢ denné, pokud zaméstnavatel sjednané odstupné vcas
nezaplati, k ¢emuz skutecné doslo. Zaméstnanec i zaméstnavatel v rizeni
snesli celou fadu argumentl ve prospéch zachovani platnosti takového
ujednani, i proti takovému vykladu. Zavér Nejvyssiho soudu Ceské repub-
liky deklaroval, Ze i kdyZ jde o ujednani, které nezatéZuje zaméstnance,
ale, naopak, zaméstnavatele, takové ujednani neni v pracovnim pravu
mozné a je ujednanim zdanlivym.

Nejvyssi soud Ceské republiky sou¢asné vylozil, Ze i na piipady zdan-
livosti (nicotnosti) pravniho jednani se analogicky aplikuje ustanoveni
§ 19 odst. 3 zakoniku prace Ceské republiky, tedy Ze neplatnost (zdanli-
vost) pravniho jednani nemiiZe byt zaméstnanci na Gjmu, pokud zamést-

35 Blize viz rozsudek Nejvys$$iho soudu Ceské republiky, také uvefejnény pod &islem 64/
2021 Sbirky soudnich rozhodnuti a stanovisek, ¢ast obcanskopravni a obchodni.

36 Jdaje vetejné dostupné na webovém portalu InfoSoud: Informace o priibéhu ¥izeni. In:
InfoSoud [online]. 2023 [cit. 2023-11-30]. Dostupné z: https://infosoud.justice.cz.
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nanec tuto neplatnost ¢i zdanlivost nezptsobil vylu¢né sam.37 Pokud tedy
je vdisledku zdanlivosti ujednani o smluvni pokuté zplisobena Skoda,
tak je potfeba ji nahradit, aby nastald situace nebyla zaméstnanci na
tjmu. Nejvyssi soud Ceské republiky ale ve svém kasa¢nim rozhodnuti jiz
dale nespecifikoval, zda Skoda v téchto pripadech piredstavuje pozitivai
interessi nebo negativni interessi.38 Za priléhavy vyklad pokladame se ptat
po Skodé, kterd by nebyla vznikla, pokud by tam Zadna smluvni pokuta
nebyla ujedndna. V ptipadé, Ze bychom ptipustili ndhradu v rozsahu hy-
potetického stavu, kdyby s ohledem na divéru mezi stranami bylo jinak
zdanlivé ujednani fadné zaméstnavatelem splnéno a pokuta by jim byla
zaplacena, pak by pres nahradu Ujmy obdrzel zaméstnanec v podstaté
totozné plnéni, jaké ale nemohl dostat z titulu smluvniho ujednani mezi
stranami. V prvnim popsaném pripadé by vysSe Gjmy vzniklé prodlenim
zaméstnavatele byla zanedbatelnd; patrné pokryta jiz troky z prodleni
z dluzné ¢astky odstupného. Lze se tedy priklonit spiSe k prvnimu vykla-
du, Ze jde o ndhradu takové djmy, kterd vznikla tim, Ze do dohody za-
meéstnance azameéstnavatele bylo vtéleno od pocatku vadné ujednani
o smluvni pokuté.3?

5 Zabezpeceni konkurenc¢ni doloZky

Sjednanou smluvni pokutu je povinen zaplatit zaméstnanec zaméstnava-
teli v pripadé poruseni svého ,zavazku“4® z konkurencni dolozky. V pii-
padé smluvni pokuty pii ujednani konkurenc¢ni doloZKy sice neni sporu,
Ze je mozné ji vramci zdkazu konkuren¢niho chovani zaméstnance po
skonceni jeho pracovniho poméru u zaméstnavatele sjednat. Vznikaji zde
ale otazky po mife samostatnosti této Upravy ¢i mozZnosti aplikovat na

37 0bdobné pravidlo jako § 17 odst. 3 zakoniku prace Slovenské republiky: ,Neplatnost
pravneho Gkonu nemdze byt zamestnancovi na ujmu, ak neplatnost nesposobil sdm. Ak
vznikne zamestnancovi nasledkom neplatného pravneho tikonu $koda, je zamestnavatel’
povinny ju nahradit.”

38 Tedy, zjednodusené feceno, zda je potfeba nahrazovat do stavuy, jako by smluvni pokuta
byla platnj, ¢i do stavu, kdy by k jejimu sjedndni nedoslo viibec.

39S ohledem na skute¢nost, Ze v daném pripadé dle anonymizovaného nahledu na priibéh
daného rizeni, kde byla feSena pravé smluvni pokuta, potazmo nahrada $kody ze zdanli-
vého jednani, skoncilo fizeni zpétvzetim Zaloby zaméstnancem, lze usuzovat, Ze patrné
zadna $koda, kterda by vznikla tim, Ze byla do smlouvy vtélena neplatna ujednani o smluv-
ni pokutg, asi nebyla tvrzena ¢i prokdzana. Zameéstnanci tak nebylo pfiznano zadné plnéni
nad ramec dohodou sjednaného odstupného.

40 Terminologicky souladné se Zdkonem ¢& 89/2012 Sb., obcansky zdkonik, ve znéni pozdéj-
$ich predpisii, by se mélo v zakoniku prace Ceské republiky hovofit spise o dluhu, kdyz
dikce spiSe odpovida jesté predchozi tipravé Zdkona ¢. 40/1964 Sb., obansky zdakonik.
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takto sjednanou smluvni pokutu i pravidla obsaZena v tipravé obcanské-
ho zakoniku Ceské republiky.

Rozsudek Nejvy$siho soudu Ceské republiky sp. zn. 21 Cdo 1664/
2019 ze dne 26. 6. 201941 uvadi, ze zakonik prace Ceské republiky obsa-
huje vlastni, samostatnou pravni upravu smluvni pokuty, vztahujici se
vyhradné ke konkuren¢ni doloZce, ktera je specidlni a ma prednost pred
pouzitim obecnych ustanoveni ob¢anského zakoniku Ceské republiky
o smluvni pokuté. Uvedeny dliraz na samostatnost tak naznacuje vylou-
¢eni subsidiarniho pouziti ipravy smluvni pokuty v ob¢anském zakoniku
Ceské republiky. Nicméné mame za to, Ze izvlastnosti ipravy smluvni
pokuty u sjednani konkurenc¢ni dolozky samy o sobé nemaji vylucovat
moznost podptrné aplikovat pravidla tam, kde Uprava v zakoniku prace
Ceské republiky schazi.

Smluvni pokuty obecné miizeme rozliSovat podle toho, zda po jejich
zaplaceni nadale trva utvrzena a porusenad povinnost dluznika, coz je
i dispozitivni pravidlo v obcanskopravni upraveé, nebo jde o piipad tzv.
remisorni pokuty, kde zaplacenim utvrzovana povinnost zanika a smluv-
nf pokuta tak ptredstavuje komplexni vyporadani poruSeni zabezpecova-
né povinnosti. Pravé o takovy pripad smluvni pokuty jde v pravn{ tpravé
konkurenéni dolozky podle § 310 zakoniku prace Ceské republiky. Roz-
por nastava zejména ohledné § 2049 obc¢anského zakoniku Ceské repub-
liky vtom, Ze zaplaceni smluvni pokuty nezbavuje dluznika pokutou
utvrzené povinnosti splnit dluh, kde je odchylné opacné pravidlo v § 310
odst. 3 zakoniku prace Ceské republiky.

Zatimco vobecné soukromopravni upravé jde o moZnost volby
smluvnich stran, podle zakoniku prace Ceské republiky je tzv. remisorni
pokuta jedinou moznou variantou s ohledem na kogentnost uvedeného
pravidla. Komentar autord Miroslav Bélina a kolektiv odchylné ujednani
o povinnosti splnit utvrzenou povinnost nepripousti.*2 Shodnou moznost,
Ze zaplacenim smluvni pokuty zanikd i povinnost zdrZet se konkuren¢ni-
ho jednani, pfedvida naptiklad Svycarska dprava.*3 Pravidlo ve Svycarské

4 Pro podrobny rozbor daného rozhodnuti viz TINTERA, T. Pfiméfenost sankce za poruseni
sjednané konkuren¢ni dolozky v pracovnim pravu. Acta luridica Olomucensia. 2020,
ro¢. 15, ¢. 2-3, 5. 80-88. ISSN 1801-0288.

42 BELINA, M., L. DRAPAL, et al. Zdkonik prdce: Komentdr. 3.vyd. Praha: C. H. Beck, 2019,
s. 1442. ISBN 978-80-7400-759-0.

43 Blize viz ¢lanek 340b odst. 2. Bundesgesetz vom 30. Mdrz 1911 betreffend die Ergdnzung
des Schweizerischen Zivilgesetzbuches (Flinfter Teil: Obligationenrecht) [1911-03-30], ve
znéni pozdéjsich predpist.
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upravé je vSak dispozitivni povahy alze si tedy vyslovné sjednat, Ze za-
placenim smluvni pokuty povinnosti z konkurené¢ni dolozky nezanikaji.
Vyslovné lze také sjednat, Ze kromé zaplaceni smluvni pokuty ma za-
meéstnavatel pravo, aby zaméstnanec aktivné jednal tak, aby minimalizo-
val dopady, které vznikly poruSenim jeho povinnosti z konkuren¢ni do-
lozky.4*

Pokud je tprava v zakoniku prace Ceské republiky pojata jako zcela
samostatng, pak to ale znamena, Ze moderace smluvni pokuty neni moz-
na. Spise negativné se k pouziti pravidla o moznosti soudni moderace
smluvni pokuty v konkurencni dolozce stavi i komentaiova literatura.*
Domnivame se, Ze tento pristup neni zcela vhodny, kdyZ i v ramci tpravy
v zakoniku prace Ceské republiky je ptiléhavé aplikovat ipravu smluvni
pokuty podle ob&anského zakoniku Ceské republiky, vyjma pravidel, kte-
ra jsou v zakoniku prace Ceské republiky upravena odchylné nebo by od-
porovaly smyslu a povaze tohoto institutu v pracovnim pravu.

Neprimérena smluvni pokuta u konkurencni dolozky by mohla byt
moderovana podle ob¢anského zakoniku Ceské republiky, kdyZ takovyto
postup by mél mit pfednost pfed stanovenim jeji neplatnosti v pripadé
neprimérenosti. Kritéria pro vysi sjednané smluvni pokuty jsou pfimére-
nost povaze a vyznamu podminek konkurenc¢ni dolozky. Dle ob¢anského
zakoniku Ceské republiky a zakoniku prace Ceské republiky je jinak Fe-
Seno kritérium posuzovani primérenosti, kdyZz rozhodné pro samotné
posouzeni primérenosti jsou podminky uvedené v § 310 odst. 1 zakoniku
prace Ceské republiky, a ,hodnota a vyznam utvrzované povinnosti“ nej-
sou az tak urcenim miry, do jaké I1ze k soudni moderaci pristoupit. Pokud
by tedy soudy v pracovnépravnim sporu dospély k zavéru, Ze je smluvni
pokuta v konkurenc¢ni doloZce nepfimérena, mame za to, Ze je namisté
k navrhu zaméstnance tuto smluvni pokutu moderovat, a to na zakladé
§ 2051 obcanského zakoniku Ceské republiky ve spojeni s § 310 zakoni-
ku prace Ceské republiky. S ohledem na vicero funkci a podob smluvnich
pokut je dilezité zdlraznit, ze Nejvy$si soud Ceské republiky smluvni
pokutu v konkuren¢ni doloZce vyslovné znaci jako ,sankci a specialni za-
jiStovaci prostredek”.46

4 HONSELL, H., N. P. VOGT a W. WIEGAND, Hrsg. Obligationenrecht I: Art. 1 - 529 OR: Kom-
mentar. 5. Aufl. Basel: Helbing Lichtenhahn, 2011, s. 2128. ISBN 978-3-7190-2951-7.

45 BELINA, M., L. DRAPAL, et al. Zdkonik prdce: Komentdr. 3.vyd. Praha: C. H. Beck, 2019,
s. 1442. ISBN 978-80-7400-759-0.

46 Blize viz Rozsudek Nejvyssiho soudu Ceské republiky ze dne 7. 1. 2015, sp. zn. 21 Cdo 506/
2013.
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Nedavny judikaturni posun ohledné postupu pti moderaci smluvni
pokuty, kdy jiZ nejde jen o prezkum nepiimérené vyse sohledem na
okolnosti sjednani, ale jako moderace jizZ konkrétni vzniklé pohledavky
na smluvni pokutu, kdy je mozné vzit do avahy i Siroké spektrum okol-
nosti, které nastaly az v dobé, kdy se samotna konkurenc¢ni dolozka reali-
zovala, vCetné toho, jaka jejim porusenim realné vznikla ¢i nevznikla sko-
da, predstavuje pristup, ktery by mohl byt i z pohledu pracovniho prava
vyhovujici. Moderace s uc¢inky v dobé rozhodovani se zohlednénim Siro-
kého spektra konkrétnich okolnosti je zcela néco jiného nez rozhodovaci
praxe k moderaci, jeZ dosud spiSe vychazela z ustaleného zptisobu mode-
race podle (jiZz zruSeného) zakona ¢. 513/1991 Sb., obchodni zakonik.

Veronika Zori¢akova sice na pracovnépravni smluvni pokutu mode-
racni zasah ze strany soudu nepovaZuje za priléhavé aplikovat, ale uve-
deny zavér je ¢inén spiSe z divodu nadbytecnosti, kdyz jiz zakonodarce
pfimo normuje maximalni vysi penéZité ndhrady ve velmi konkrétnich
pripadech jejiho sjednani.#” Pravé nestanoveni Zadného limitu v ceské
upravé smluvni pokuty v konkurencni dolozce by tak spiSe mohlo a con-
trario nasvédCovat pro vyuziti tohoto nastroje soudni ingerence do
smluvnich vztahd.

Rozdil je také ohledné formy. Pfi konkurencni doloZce se pozaduje
pisemna forma ata se tyka iujednani o smluvni pokuté,*8 na rozdil od
obecné bezformalnosti smluvni pokuty podle obcanského zakoniku.*?
Zde ale jde o Klasicky vztah speciality zakoniku prace a aplika¢ni pro-
blémy tak nevznikaji.

Stéle je vSak mozZnost rovnéz aplikace dle § 8 obcanského zakoniku
Ceské republiky, respektive § 3 odst. 1 zakona ¢ 40/1964 Sb., ob&ansky
zakonik, cozZ je vsak potreba vnimat jako korektiv ultima ratio. Zejména
pokud nastaly relevantni okolnosti po u¢inéném pravnim jednani, je s oh-
ledem na obecnou subsidiarni aplikaci ob¢anského zakoniku Ceské re-
publiky na pracovnépravni vztahy namisté hledat mezi instituty prede-

47 ZORICAKOVA, V. Zmluvna pokuta v pracovnom prave? Kratke zamyslenie sa nad dohodou
o penaznej nahrade v § 62 ods. 8 a § 83a ods. 5 Zakonnika prace. Societas et iurisprudentia
[online]. 2022, ro¢. 10, ¢. 1, s. 81 [cit. 2023-11-30]. ISSN 1339-5467. Dostupné z: https://
doi.org/10.31262/1339-5467/2022/10/1/66-86.

48 Oproti tomu stoji obecna bezformalnost smluvnich pokut podle obcanského zakoniku
Ceské republiky.

49 0dlisné od predchozich Gprav v Zdkonu ¢. 40/1964 Sb., obcansky zdkonik, Zdkonu ¢ 513/
1991 Sb., obchodni zdkonik (s u¢innosti do 31. 12. 2013) i G¢inného znéni téchto predpist
ve Slovenské republice.
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vS8im obecné ¢asti zadvazkového prava, coz by v ptipadé ne zcela priméte-
né smluvni pokuty mohlo byt pravé moderacni opravnéni soudu.

V polské tpravé konkurené¢ni doloZky neni vyslovné zakotvena moz-
nost si v pripadé poruseni sjednat smluvni pokutu; tuto moznost pfti-
pousti s odkazem na obecné ustanoveni o subsidiarité ob¢anského zako-
niku>® § 300 polského zakoniku prace Kodeks pracy, ktery ma prakticky
shodnou dikci jako § 4 zakoniku prace Ceské republiky, zakotvujici sub-
sidiaritu. Pravidlo o moderaci z ob¢anského zakoniku je, aniZ by o tom
byly vedeny néjaké velké spory, pokladano za vyuzitelné, jelikoZ vlastni
Uprava v zakoniku prace schazi a aplikaci nedochazi k rozporu se zasa-
dami pracovniho prava.s!

Zaver

Mira regulace ¢eské pravni ipravy, jde-li o individualni pracovni pravo, je
v ramci zemi Organizace pro hospodarskou spolupraci a rozvoj (anglicky
Organisation for Economic Co-operation and Development, OECD) v dlou-
hodobych srovnavacich analyzidch hodnocena jako jedna znejvice re-
striktivnich.>2 S ohledem na skutecnost, Ze legislativni zmény zdkoniku
prace Ceské republiky se ¢asto d&ji jako diisledek transpozice evropské
legislativy, je vysledné mnozstvi regulaci a omezeni v pribéhu casu vzdy
spiSe vyssi neZ naopak. Otazka smluvnich pokut ¢i obecnéji zabezpeceni
zavazkd, a stejné tak celd dalsi fada oblasti pracovnépravni legislativy je
ale evropskymi pravné zavaznymi akty dotéena jen minimalné a vysledna
podoba je v tomto prakticky zcela projevem vile zakonodarce na narodni
urovni.

S rekodifikaci soukromého prava pred deseti lety>3 byla akcentovana
zasada a celkové posilena moznost smluvni autonomie stran oproti dri-
véjSimu pravnimu stavu. V pracovnim pravu, pokud jde o moznost sjed-
navani smluvnich sank¢nich a zajiStovacich prostiredkq, je trend piesné
opacny. MozZnosti vyuziti nastroje zajisténi dluhti omezil zakonik prace

50 Blize viz Ustawa z dnia 26 czerwca 1974 r. - Kodeks pracy [1974-06-26]. Dziennik Ustaw,
1974, nr 24, poz. 141, ve znéni pozdéjsich predpist [Polsko], artykut 300.

51 Blize viz Wyrok Sqdu Najwyzszego z dnia 5 listopada 2020 r. [Rozsudek polského Nej-
vys$siho soudu ze dne 5. 11. 2020], sygn. Il PK 14/19.

52 Blize viz OECD. Employment Protection Legislation: Strictness of Employment Protection
Legislation: Regular Employment. OECD Employment and Labour Market Statistics [onli-
ne]. 2023 [cit. 2023-11-30]. ISSN 2074-4129. Dostupné z: https://doi.org/10.1787/data-
00318-en.

53 S ucinnosti od 1. 1. 2014.
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Ceské republiky i oproti predchozi ,socialistické” pravni tpravé Gc¢inné
do 31.12. 2006. Podle v soucasnosti platného zakoniku prace Ceské re-
publiky bylo mozné aZ do roku 2012 sjednavat smluvni pokutu k tiZi za-
meéstnavatele, coZ vdané dobé za zcela tistavné konformni povazoval
i Ustavni soud Ceské republiky.5* Dal$i zmény zakoni ptijaté po roce
2014 umoznily napiiklad sjednavat limitované smluvni pokuty ve spo-
tfebitelskych uvérech, a stejné tak i ve smlouvach o najmu bytu k tiZi,55
kde rovnéZ mame slabsi a snaze zranitelnou stranu, kterou je potieba za-
konnou regulaci chranit, podobné jako zaméstnance.

Votazkach smluvnich pokut v pracovnépravnich vztazich se jako
vhodné feSeni jevi rozsifeni pripadd, kdy je mozné tyto dolozky mezi
zaméstnancem a zaméstnavatelem ujednat. JiZ ptes vice nez dvacet let
stara vyzva Heleny Barancové nad zakonikem prace Slovenské republiky,
Ze je potiebné uvaZovat nad rozsifenim existujicich druhti smluvnich za-
bezpecovacich prostfedki zejména osmluvni pokuty,5¢ tak stale ne-
pozbyla nic na své aktualnosti. Jednak jde o pripady, kde by Kklasicka cesta
pies nahradu $kody podle zakoniku prace Ceské republiky byla pro za-
meéstnavatele dlikazné obtizna, a které zaroven umozni komplexné vypo-
fadat utvrzenou povinnost véetné terminace jejtho trvani. Zde by vedle
ptipadu u konkurenéni dolozky bylo i z pohledu ¢eské tipravy vhodné za-
kotvit obdobu § 62 odst. 8 zakoniku prace Slovenské republiky, kdyZ by
porusena povinnost zaméstnance po dobu vypovédni doby nadale setr-
vat u zameéstnavatele zanikla. Byt bychom uvedeny piipad pokladali za
vhodnéjsi spiSe pojimat jako zanik zavazku se zaplacenim odstupného
spise nez smluvni pokutu, kdyz nutné nemusi zaméstnanec porusovat
svoji smluvni povinnost. Vedle toho je smluvni pokuta v néjaké limitova-
né podobé rovnéz vhodnym nastrojem i pro fakultativni smluvn{ utvrzeni
nejzavaznéjsich poruseni povinnosti zaméstnance, a to v ptipadech za-
vazného poruseni povinnosti v oblasti bezpecnosti a ochrany zdravi pfti
praci, neomluvené nepiitomnosti na pracovisti a prace pod vlivem into-
xikace a alkoholu. Pokud jde o smluvni pokutu sjednanou k tizi zameést-
navatele, zde neshledavame zadné divody, proc by jeji sjednani mélo byt
bez dalsiho protipravnim jednanim. V téchto pripadech je tfeba jen dbat

54 BliZe viz Ndlez Ustavniho soudu Ceské republiky ze dne 12. 3. 2008, sp. zn. Pl. US 83/06, bo-
dy 222 - 223.

55 Nové pripusténi limitovanych smluvnich pokut tiZici najjemce bytu jako slabsi stranu
s ucinnosti od 1. 7. 2020.

56 BARANCOVA, H. Zabezpetenie zavizkov v pracovnom prave Slovenskej republiky. In: J.
LAZAR, ed. Zabezpecenie pohladdvok a ich uspokojenie: VII. Lubyho prdvnické dni. 1. vyd.
Bratislava: Iura Edition, 2002, s. 394. ISBN 80-89047-54-8.
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na to, aby smluvni pokuta nebyla sjednana tak, Ze by omezovala vysi na-
hrady djmy, ktera bude zplsobena zaméstnanci a na jejizZ ndhradu by ji-
nak mél pravo. Ve vztazich tzv. gig ekonomiky je klicové odliSeni osob,
které ochranu skutecné potrebuji, od téch, u nichZ ochrana neni nutnj,
nebot' si své zijmy mohou dostatecné chranit a prosazovat samy.5?

V pripadech jiz aprobovanych smluvnich pokut sjednanych v konku-
rencni doloZce je potom namisté vétSi provazanost s obecnou dpravou
v ob¢anském zakoniku Ceské republiky. Smluvni pokuta u konkurenéni
dolozky ma sice specialni Upravu, na rozdil od judikatury Nejvyssiho
soudu Ceské republiky ji viak nelze povaZovat za zcela samostatnou, ale
je zde vétsi prostor pro subsidiarni aplikaci § 2048 an. obcanského zako-
niku Ceské republiky, nez se dosud pripousti. V tomto ohledu je také po-
tfeba nahliZet na pifipadnou moderaci smluvni pokuty v konkurencni do-
loZce, kterou je vhodné v kontextu Ceské pravni Upravy ¢init na zakladé
§ 2051 obé&anského zakoniku Ceské republiky ve spojeni s § 310 odst. 1
az 3 zakoniku prace Ceské republiky, i kdyz aktualni judikatura k podobé
soudni moderace by dovolila i Siroce zohlednit individualni a pracovneé-
pravni aspekty dané smluvni pokuty, a pii zvazovani vyse jeji neprimeé-
fenosti Ize podpiirné reflektovat limity dle § 83a odst. 5 zakoniku prace
Slovenské republiky.
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Dedic¢ské pravo v Eurdpe a jeho metamorfozy
v priestore a ¢ase s akcentom
na vyvojové trendy a socialne kontexty!

Inheritance Law in Europe and Its Metamorphoses
in Territory and Time with an Emphasis
on Development Trends and Social Contexts

Marek Prudovic

Abstract: Inheritance law in Europe has undergone considerable develop-
ment and its roots can be found, as in most areas of private law, in the Ro-
man law. The aim of the paper is to provide a brief comparison of the view
of inheritance law and its content within the framework of the Roman law,
the Medieval law and the contemporary Slovak law and Czech law, with an
overlap into the intended recodification. We will be particularly interested
in the view on the purpose of inheritance law in these different historical
epochs and the possibilities of the disposition mortis causa in them. We will
also point out how the approach to inheritance law affects the society in
which it is constituted. We will also pay attention to those historical insti-
tutes of inheritance law that could be applicable within the framework of
the planned recodification of the Slovak private law.

Key Words: Roman Law; Medieval Law; Hungarian Law; Inheritance Law;
Social and Economic Development; Ius commune; Religion; Recodification
of Law; Historical Inheritance Law; Slovak Inheritance Law; Czech Inher-
itance Law; Institutes of Inheritance Law; the Czech Republic; the Slovak
Republic.

Abstrakt: Dedicské prdvo v Eurdpe preslo znacnym vyvojom, pricom jeho
korene mézZeme ndjst, tak, ako vo vicsine oblasti stikromného prdva, v rim-
skom prdve. Cielom prispevku je poskytniit' strucnit kompardciu pohl'adu
na dedicské prdvo a jeho obsah v rdmci rimskeho prdva, stredovekého prd-
va a sucasného slovenského prdva a ceského prdva, s presahom do zamys-
lanej rekodifikdcie. Zaujimat' nds bude najmd pohlad na tucel dedicského

-

Prispevok je sucastou rieSenia vyskumného projektu financovaného Agentirou na pod-
poru vyskumu a vyvoja ¢. APVV-22-0079 s nazvom ,Premeny prdvnej vedy - historické
a sticasné podoby prdvnej vedy a vedeckosti prdva”“, zodpovedny riesitel prof. JUDr. PhDr.
Tomas Gabris, PhD., LL.M., MA.
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prdva v tychto rozdielnych historickych epochdch a mozZnost' dispozicie
mortis causa v nich. PoukdZeme tieZ na to, ako pristup k dedi¢skému prdvu
ovplyviiuje spolocnost, v ktorej sa konstituuje. Vsimat' si budeme i tie histo-
rické institity dedicského prdva, ktoré by mohli byt vyuZitel'né aj v ramci
chystanej rekodifikdcie slovenského stikromného prdva.

KTltcové slova: Rimske prdvo; stredoveké prdvo; uhorské prdvo; dedicské
prdvo; socidlno-ekonomicky vyvoj; ius commune; ndboZenstvo; rekodifikd-
cia prdva; historické dedi¢ské prdvo; slovenské dedicské prdvo; Ceské dedic-
ské prdvo; institity dedi¢ského prdva; Ceskd republika; Slovenskd republi-
ka.

Uvod

Dedic¢ské pravo, ako pravny ramec moznosti usporiadania zalezitosti €lo-
veka pre pripad smrti, je s l'udskou spolo¢nostou v urcitej miere, aj ked’
spociatku len vo vel'mi jednoduchej podobe,? spojené od jej vzniku. V na-
Som kultdrnom priestore tato oblast prava ziskava jasnejsie kontury az
v rimskom prave, v ktorom sa kreuje do podoby, ktord v réznej miere
prevzali a pretvorili takmer vSetky Staty zapadnej civilizacie. Musime
vSak zaroven konstatovat, Ze nejde o jediny uceleny pravny systém, ale
priblizne v tom istom obdobi sa napriklad v Cine tiez formuje kompaktny
pravny systém, ktorého vyznam je z pohl'adu d'alsieho vyvoja ¢inskeho
prava porovnatelny s eurédpskym vyznamom rimskeho prava, ato o to
viac, Ze klasické ¢inske pravo bolo pravom S$tatu, ktory nezanikol a ktoré-
ho kontinuita pokracuje do istej miery aZ do sticasnosti.3 Cielom nasho
prispevku bude skimat prave tieto zmeny v dedi¢skom prave, ktoré boli
podmienené najma historickym a spoloCenskym vyvojom, ked'Ze pred-
metnd oblast prava je na uvedené zmeny pomerne citliva. Stanoveny ciel
sa pokusime dosiahnut, vzhladom na obmedzeny rozsah prispevku, po-
stupnym skdmanim vybranych, znaSho pohladu v stredoeurépskom
priestore najvyznamnejSich pravnych tprav dedi¢ského prava a pouka-
zanim na zmeny, ktoré tieto pravne Upravy priniesli, a to vZdy v social-
nom kontexte tej-ktorej spolocnosti a historickej etapy.

2 Nazory na dedenie v najstar$ich dejinach l'udstva sa rozchadzaju, no niektoré pripustaju,
Ze dedenie (veci osobného charakteru) bolo pritomné aj v prvotnopospolnej spolo¢nosti,
nepoznajuicej sukromné vlastnictvo.

3 TOMASEK, M. Setkan{ ¥imského prava s pravem staré Ciny. Prdvnéhistorické studie [onli-
nel. 2020, ro¢. 50, ¢. 1, s. 11-12 [cit. 2023-10-20]. ISSN 2464-689X. Dostupné na: https://
doi.org/10.14712/2464689x.2020.2.
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Ked'Ze, ako sme uz uviedli, zdklady dedi¢ského prava typického pre
zapadnu civilizaciu polozilo rimske pravo, budeme ho skimat’ ako prvé,
a to aj napriek tomu, Ze na nasSom uzemi nikdy neplatilo. Stredoveké de-
di¢ské pravo budeme skimat ako celok, nakol'ko stredovek a rany novo-
vek su charakteristické pravnym partikularizmom, a teda analyzovat po-
drobne jednotlivé pravne Upravy by znacne presahovalo moznosti rozsa-
hu nasho prispevku. Nasledne sa zameriame na uhorskd pravnu tpravu,
ked’Ze tato uZz platila aj na dneSnom tizemf Slovenska a bezprostredne ho
ovplyvilovala. Nakoniec sustredime naSu pozornost v predmetnom od-
vetvi prava na c¢esky pravny poriadok a slovensky pravny poriadok, a to
rovnako z pohl'adu de lege lata, ako aj z pohl'adu de lege ferenda.

1 Dedic¢ské pravo v rimskom prave

Rimske pravo bolo vo vSeobecnosti zaloZené na racionalnych a pragma-
tickych zakladoch, tak, ako v podstate celd rimska spolo¢nost. Pokial ide
o tvorbu prava v Rime, vychadzala z podstaty prava tak, ako ho chapali
Rimania, teda ako umenia dobrého a spravodlivého.* Hoci spociatku aj
rimske pravo tvorili prevazne pravne zavazné normy, ako napriklad Za-
kony dvanastich tabul, tento pristup nahradil pomerne skoro novy pri-
stup, ktory pred tvorbou prava uprednostiioval jeho hl'adanie a nacha-
dzanie. Pravo rimski pravnici hl'adali v kazdodennych pripadoch l'udi,
takzZe rimske pravo mozeme oznacit aj ako kazuistické pravo, teda pravo
skladujtice sa prevazne nie z pravnych noriem, ale z rieSeni konkrétnych
pravnych pripadov. K normotvorbe, tak, ako ju pozndme dnes, sa Rima-
nia vratili v obdobi cisarstva, kedy zakony tvoril cisar.>

Vyvoj dedi¢ského prava v Rime v zdsade kopiroval ako vyvoj rimskej
spolocnosti, tak aj rimsky pohl'ad na pravo. Obdobie Rimskeho kralov-
stva ako najstarsieho rimskeho Statneho zriadenia je v podstate charak-
teristické prerodom z rodovej spolocnosti, v ktorej eSte stale pretrvavaju
niektoré jej znaky, vratane $tatnej organizacie, ktora vychadza z pred-
Statneho zriadenia. Uvedena podoba sa pritom dotykala aj obyvatel'stva
vtedy eSte relativne malého mestského Statu, ked'Ze jeho obyvatelia ne-
boli vnimani ako individualni obcania, ale ako prislusnici rodiny ¢i rodu®

4 ULPIANUS. Institutiones. PreloZené v BLAHO, P. a ]. VANKOVA. Corpus iuris civilis: Digesta:
Tomus I. 1. vyd. Bratislava: Eurokddex, 2008, s. 53. ISBN 978-80-89363-07-0.

5 KASER, M., R. KNUTEL a S. LOHSSE. Rémisches Privatrecht. 21. Aufl. Miinchen: C. H. Beck,
2017, s. 2-42.1SBN 978-3-406-69559-9.

6 V ramci pojmu rodina je v Rime potrebné rozliSovat agnatsku rodinu, ktora bola mocen-
sko-pravnym zvazkom a jej ¢lenmi boli vSetci, ktori podliehali moci jedného otca rodiny,
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ako najmensej jednotky Statu, na cele ktorej stal otec rodiny ako v pod-
state jediny jej svojpravny ¢len.”

Dedi¢ské pravo v danom obdobi patrilo do pomerne rigorézneho ius
civile, teda najstarsej formy rimskeho prava, tvoreného spociatku zako-
nodarnym usilim rimskych kral'ov a neskoér jeho kodifikaciou v Zakonoch
dvandstich tabul'.8 Uvedené pravo eSte nemalo za ciel’ len nachadzat dob-
ré a spravodlivé rieSenia, ale aj napomahat’ politike rodiaceho sa Statu.
Ked'Ze, ako sme uz uviedli, Rimsky $tat bol spociatku zaloZeny v podstate
na rozvinutej forme rodovej spoloc¢nosti, bolo v zasade neziaduce aké-
kol'vek triestenie zakladnej jednotky takéhoto Statu, rodu a rodiny. Preto
toto prvotné dedicské pravo umoznovalo dedit zo zakona len vel'mi uzko
vymedzenému okruhu os6b agnatskej rodiny, priCom vacSina majetku
zvycCajne pripadla len jedinému ¢lenovi rodiny, ktory sa stal novym otcom
rodiny. Hoci civilné pravo umoznovalo aj dedenie zo zavetu, tento spésob
bolo mozné spociatku pouZit iba v pripade, ak porucitel nezanechal
ziadnych dediCov z agnatskej rodiny. Teda aj ked’ porucitel’ mal uz v tom-
to najstarSom obdobi moznost urcit’ si dedica, tito moznost sluzila skor
statu, nez porucitel'ovi, ked'Ze zabezpecCovala najmé zachovanie a pokra-
Covanie rodiny ako vyznamnej jednotky Statu. Napokon, uvedené zabez-
pecovala aj moZnost zmocnenia sa a vydrzania dedic¢stva v pripade, ak
nikto nemohol dedit’ ani zo zakona, ani zo zavetu.®

VysSie uvedeny, pomerne rigorézny pristup k dedi¢skému pravu
zmodernizovali prétori v ramci ich tvorby vol'nejsieho tiradnickeho prava
v obdobi republiky.1® Ti umoznili dedit novym kategéridm oso6b, najma
¢lenom kognatskej rodiny, a zarovenl umoznili povolat zdvetom za dedica
v podstate kohokolvek,!! ¢o plne zodpovedalo vyvojovym tendenciam

a kognatsku rodinu, ktora sa viac blizila dneSnému ponatiu rodiny ajej ¢lenmi boli len
pokrvni pribuzni. Pokial vak ide o dedi¢ské pravo, to sa v najstarsich ¢asoch zaoberalo
vylu¢ne agnatskou rodinou.

BARTOSEK, M. Dégjiny #imského prdva: Ve ti‘ech fdzich jeho vyvoje. 1. vyd. Praha: Academia,

1988, s. 45-46.

HATTENHAUER, H. Evropské déjiny prdva. 1.vyd. Praha: C. H. Beck, 1998, s. 72-83. ISBN

80-7179-056-7.

9 GAIUS. Commentarius Tertius. Prelozené v KINCL, ]. Gaius: Ucebnice prdva ve ctyrech kni-
hdch. 1. vyd. Plzen: Vydavatelstvi a nakladatelstvi Ales Cenék, 2007, s. 175-179. ISBN 978-
80-7380-054-3.

10 SKREJPEK, M. Poodkryté tvdre rimského prdva: Prispévek k aplikaci ,Principti” E. F. Smi-
daka. 1.vyd. Praha: Havlicek Brain Team, 2006, s.110-113. Avenira edice. ISBN 80-
903609-3-9.

11REBRO, K. a P. BLAHO. Rimske prdvo. 4. preprac. a dopln. vyd. Bratislava: Iura Edition,
2010, s. 441-442. ISBN 978-80-8078-352-5.

~
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republiky presadzujiicim autonémiu jednotlivca, vratane zavetnej slobo-
dy, a icelom dedicského prava sa tak stala moZnost dispozicie vlastnika
so svojim majetkom mortis causa. Je v§ak nutné spomenut skuto¢nost, Ze
tieto tendencie ovplyvnili aj zmeny spolocenskych pomerov, najma zvac-
Senie majetku rodin, ktory tak uz nebolo potrebné zachovavat v celist-
vosti, a postupné opustenie pol'nohospodarskeho spdsobu Zivota, ako aj
rodového spolocenského zriadenia. KedZe vSak Rimania tito slobodu
zneuzivali a pri odkazovani dedi¢stva zabudali na svoju rodinu, ¢o bolo
z pohl'adu rimskeho prava v rozpore s prirodzenym pravom tychto oséb
na majetok, na ktorého vzniku sa podiel’ali, vznikli v tomto obdobi aj in-
Stitlity neopomenutelného dedi¢a a povinného zakonného podielu.!? Zia-
da sa vSak podotknut, Ze uvedené institity neboli len prejavom priro-
dzeného prava, ale zaistovali tiezZ majetkové zabezpecenie rimskych ob-
Canov, ktori tak neboli odkazani na pomoc $tatu, respektive neboli Statu
na pritaz. V zasade tak popri moznosti vlastnika nakladat so svojim ma-
jetkom sluzilo dedi¢ské pravo aj na ochranu rodiny a zabezpecenie vyzi-
vy Clenov rodiny. V predmetnej stuvislosti by sme radi upriamili pozor-
nost na postavenie zien v rimskom dedi¢skom prave, pretoze prave okra-
jové rieSenie tohto problému je vnimané ako jeho nedostatok. Nerovnop-
ravne postavenie hlavne vydatych Zzien, ktoré bolo podla vSeobecného
presvedcenia viazané manzelskou mocou, bolo obmedzené pri nadobu-
dani majetku a podriadené pravomoci porucnika vo veciach sidneho ko-
nania. Pravne postavenie manzelky v dedi¢skom konani zaviselo od for-
my, akou bolo uzavreté jej manzelstvo. Ak bolo manzelstvo uzavreté cum
manu, v takom pripade manzelka podliehala pravomoci svojho manzela
az pohl'adu dedi¢ského prava bola povazovana za sestru. Ak bolo man-
Zelstvo uzavreté cum in manu conventione, potom mohla manzelka dis-
ponovat urc¢itym majetkom, a to aj po manZelovej smrti.13

Obdobie cisarstva, vktorom agnatske rodiny stratili svoj zmysel
a pre cisara boli skor neziaduce, prinieslo zmenu v skutoc¢nosti, Ze zo za-
kona dedila kognatska rodina. Prave v tomto obdobi dedenie zo zadkona
ziskalo ¢iastone modernt podobu, ked'Ze prave v ilom sa ustanovilo, Ze

12 JUSTINIANUS. Institutiones. PreloZzené v BLAHO, P. Justinidnske institiicie. 1. vyd. Bratisla-
va: lura Edition, 2000, s. 116-117. ISBN 80-88715-80-6.

13 DOSTALIK, P. Od sestry k nuzné vdové. Zmény postaveni manzelky v fimském dédickém
pravu. Prdvnéhistorické studie [online]. 2022, ro¢. 52, €. 2, s. 26-27 [cit. 2023-10-20]. ISSN
2464-689X. Dostupné na: https://doi.org/10.14712/2464689x.2022.17.
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ako prvi dedia potomkovia a ako druhi predkovia porucitel'a,’* hoci po-
drobnosti uvedeného rozdelenia eSte nekoreSpondovali saktualnymi
pravnymi dpravami a mali aj mnohé odlisnosti.1>

2 Dedic¢ské pravo v obdobi stredoveku a novoveku v Eurépe

Stredoveké pravo v Eurépe, pokial ide o vecné pravo a zavazkové pravo,
ku ktorym patri aj dedi¢ské pravo, bolo budované na zakladoch, ktoré po-
lozilo rimske pravo a ktoré sa d'alej vyvijalo v ramci akéhosi univerzalne-
ho (u¢eného) prava, ktoré sa oznacovalo ako ius commune a spajalo rim-
ske pravo s krestanskym ucenim akanonickym pravom.'¢ Predmetné
pravo, hoci ho moéZeme oznacit ako univerzalne, malo v jednotlivych eu-
répskych krajindch svoje Specifikd, no jeho zaklad bol vSade rovnaky,
a preto i pravne upravy jednotlivych stredovekych krajin, ak ich skima-
me len vSeobecne, si boli veI'mi podobné. Stredoveké pravo sa vsak vy-
znacuje aj vyraznym personalnym partikularizmom, ¢o znamend, Ze pre
rozne kategorie osob platili rézne pravne upravy, pricom v dedi¢skom
prave mozno tieto rozdiely badat najmd medzi beZnymi obyvatelmi
a Sl'achtou.

Aj pravne upravy stredovekych Statov poznali ako dedenie zo zako-
na, tak aj dedenie zo zavetu, no pokial ide o zavety, moznost ich zriade-
nia, najma pre sl'achtu, bola do zna¢nej miery obmedzena. Dedenie zo za-
kona bolo upravené podobne ako v rimskom prave, teda dedili pokrvni
pribuzni, a to najskér potomkovia, a ak ich nebolo, predkovia porucitela.
KedZe stredoveka spoloCnost bola zaloZend na krestanskej ideoldgii
a cirkev v nej zohravala vyznamnu tulohu, ¢ast dedi¢stva sa zvykla odo-
vzdavat tieZ cirkvi. Specifika pre §l'achtu vyplyvali z povahy jej majetku -
1éna, ktoré bolo neziaduce drobit, a preto sa v prostredi sl'achty v podsta-
te vo vsetkych eurépskych krajinach zaviedol majorat, v ramci ktorého
1éno dedil len najstarsi muzsky potomok a ostatni dedi¢i mali narok len
na prijem ztohto dediéstva, respektive mali pravo ho uZivat. Podobnu
povahu mal aj tzv. sedliacky minorat, v ramci ktorého najma sedliaci za-
nechavali majetok najmladSiemu synovi, s cielom predist deleniu hospo-

14 JUSTINIANUS. Novellae. Prelozené v SCOTT, S. P. The Novels of Justinian [online]. 1sted.
Cincinnati, 1932 [cit. 2023-10-20]. Dostupné na: https://droitromain.univ-grenoble-
alpes.fr/Anglica/Novellae_Scott.htm.

15 Napriklad iné vymedzenie rodinnych vztahov ¢i obmedzené moznosti Zien dedit.

16 COING, H. Europdisches Privatrecht: 1500 bis 1800: Band I: Alteres gemeines Recht. 1. Aufl.
Miinchen: C. H. Beck, 1985, s. 7-66. ISBN 3-406-30306-4.
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darstva.l” Oba zmienené principy, ako majorat, tak i minorat, mali v pod-
state rovnakud ulohu, t.j. zachovat rodinu, respektive rod ako ucelend
hospodarsku jednotku, tak, ako tomu bolo aj v Rimskom kral'ovstve a ra-
nej republike, ¢o pravdepodobne stuvisi tiez so skuto¢nostou, Ze stredo-
veka Statna a spoloCenska organizacia sa v urcCitom zmysle, minimalne
v prostredi spolocenskej organizacie Sl'achty, opédtovne priblizovala ro-
dovému zriadeniu.

Uvedeny status quo, pokial ide o dedi¢ské pravo, zostal zachovany
i vranom novoveku; menit sa zacal az v 19. a 20. storo¢i, ktoré su charak-
teristické vyznamnymi spolo¢enskymi zmenami, ktoré znamenali aj zme-
nu Statnej aspolocenskej organizacie jednotlivych eurdpskych Statov.
Z pohladu obcianskeho prava, avramci neho aj dedi¢ského prava, je
vyznamné najma obdobie velkych obcianskopravnych kodifikacii, ktoré
nanovo usporiadali obc¢ianske prava jednotlivych eurépskych krajin, no
kedZe aj tieto vychadzali z rimskeho prava, vlastného stredovekého pra-
va aius commune,'8 pokial ide o vSeobecny pohl'ad na dedi¢ské pravo,
i vtomto obdobi zostava v jednotlivych krajinach v zdsade rovnaky, res-
pektive vel'mi podobny.

Vsetky novodobé pravne Upravy v zdsade poznali ako dedenie zo za-
kona, tak aj dedenie zo zavetu a vo vacSine upustali od rozliSovania me-
dzi muzskymi a Zenskymi dedi¢mi, ¢o suvisi s ich ¢iastocnym a postup-
nym zrovnopravnenim v tomto obdobi. Opatovne doslo k posilneniu in-
dividualnej autondmie, a tym i zavetnej slobody, hoci v niektorych kraji-
nach stile pretrvavala vyrazna preferencia pokrvnych pribuznych.1?
V podstate vSetky krajiny tieZ vyuZzili v urcitej miere inStitity neopome-
nutel'nych dedi¢ov a povinnych zakonnych podielov. Po pdde monarchii
sa tieZ upustilo od presadzovania majoratov2? a vzhI'adom na meniaci sa

17 VYSNY, P. Svetové dejiny $tdtu a prdva. 2. podstat. preprac. a rozir. vyd. Trnava: Typi Uni-
versitatis Tyrnaviensis, 2019, s. 202 a s. 214-215. ISBN 978-80-568-0195-6.

18 KUKLIK, J. a P. SKREJPKOVA. Koreny a inspirace velkych kodifikaci: Piispévek k aplikaci
,Principii” E. F. Smidaka. 1.vyd. Praha: Havli¢ek Brain Team, 2008, s. 117-166. Avenira
edice. ISBN 978-80-87109-07-6.

19 Ide najma o Code civil [franctzsky Obciansky zakonnik].

20 Samozrejme, v krajinach, v ktorych monarchie pretrvali dlhsie, sa majorat uplatiioval az
do ich zaniku; v pripade napriklad Spojeného kral'ovstva sa v urcitej miere uplatituje do-
dnes, ato v pripade Sl'achty, a vo vel'mi Specifickej podobe sa vyskytuje aj vo vztahu
k monarchovi, ked’Ze ¢ast majetku, ktory uziva, vobec nie je v jeho vlastnictve, ale je vlast-
nictvom Koruny, ¢o zabezpecuje jeho nedelitel'nost a kontinuitu.
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spOsob Zivota svoje opodstatnenie stratil aj tzv. sedliacky minorat.2! Vo
vSeobecnosti mozno v uvedenom usporiadani vidiet podobenstvo s de-
di¢skym pravom Rimskej republiky, ked'Ze i v tomto pripade doSlo k po-
silneniu slobody obyvatel'ov a v podstate k ,,demokratizacii“ a rozmachu
spolocnosti, ¢o viedlo k podobnym zmenam, aké nastali z obdobnych dé-
vodov v Rimskej republike. Dedi¢ské pravo tak opat zacalo primarne pl-
nit' tcel umoznit vlastnikovi disponovat’ s jeho majetkom, no sekundarne
aj chranit zaujmy jeho rodiny.

3 Historické upravy dedi¢ského prava na izemi Slovenska

Pokial ide o pravo na naSom uzemi, to sa vyznacuje vo svojich pociatkoch
urcitou diskontinuitou, v rdmci ktorej pé6vodné slovenské pravo nahradi-
lo v 11. storo¢i uhorské pravo, a preto ma zmysel zaoberat sa aZ tymto
novym uhorskym pravom. Hoci uvedené pravo nikdy neprislo do pria-
meho styku s rimskym pravom, vychadzalo z podobnych zasad, a preto aj
v iom mozno najst mnohé spoloc¢né Crty s dedicskym pravom ostatnych
eurdpskych Kkrajin. Uhorské dedicské pravo, rovnako ako dedic¢ské pravo
v zahranidi, sa vyznacovalo vyraznym partikularizmom, v ramci ktorého
sa vytvorili relativne uzavreté systémy, ktoré platili len pre urcita skupi-
nu obyvatel'ov, pricom aj uhorské pravo poznalo oba sp6soby dedenia -
ako zo zakona, tak i zo zavetu.22

V ramci Sl'achtického dedi¢ského prava dedili zo zakona najskér po-
tomkovia, potom predkovia, a nakoniec boc¢ni pribuzni, pricom dedila
vZdy len jedna z tychto skupin. Na rozdiel od zahranicia sa vSak neuplat-
noval majorat, o pravdepodobne stviselo s osobitnym typom feudalne-
ho Statu aviedlo kfeudalnej rozdrobenosti astavovskej monarchii.
Vzhl'adom na skutoc¢nost, Ze v Uhorsku sa neuplatiioval majorat, bola aj
zavetna sloboda Sl'achty v podstate neobmedzen3, hoci sa Ziada doplnit,
Ze z dedenia léna, ¢i uz zo zakona, alebo zo zavetu, boli vynaté Zeny.
V ramci Sl'achtického prava sa tieZ vyvinuli nové formy dedenia, a to ko-
dicil a dedi¢ska zmluva.23

21VYSNY, P., . PUCHOVSKY a I. SOSKOVA. Svetové dejiny $tdtu a prdva. 1. vyd. Trnava: Typi
Universitatis Tyrnaviensis, 2013, s. 157, s. 180-181 a s. 240. ISBN 978-80-8082-733-5.

22 MOSNY, P. a M. LACLAVIKOVA. Dejiny $tdtu a prdva na tizemf Slovenska I. (od najstarsich
cias do roku 1848). 2. dopln. a preprac. vyd. Bratislava: Wolters Kluwer, 2015, s. 102. ISBN
978-80-8168-326-8.

23 WERBOCZY, S. Opus Tripartitum. PreloZzené v STENPIEN, E. Tripartitum. 1. vyd. Bratislava:
Eurokddex, 2008, s. 82 a nasl. Scripta iuridica quae manserunt. ISBN 978-80-89363-24-7.
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V rdmci mestského a poddanského dedi¢ského prava platili v podsta-
te rovnaké principy, s tym rozdielom, Ze v tychto systémoch boli zjedno-
duSené dedic¢ské skupiny a obmedzena testovacia sloboda.2* V zasade te-
da mozZno tvrdit, Ze stredoveké a rano-novoveké uhorské dedi¢ské pravo
bolo podobné tomu zahrani¢nému, pricom najvyraznejsi rozdiel predsta-
vovala absencia majoratu, ktora bola zapri¢inena pravdepodobne prave
odlisnou spolocenskou situaciou, najmé silnejSou Sl'achtou, vedicou aj
k odliSnému vyvoju Statu, feudalnej rozdrobenosti a stavovskej monar-
chii.

V obdobi 19. a 20. storocia nastalo postupné zrovnopravnenie obyva-
tel'stva, ¢o viedlo k jednotnému systému dedenia, a tieZ k opusteniu rozli-
Sovania roznych druhov majetku s rozdielnymi podmienkami dedenia. Je
potrebné poukazat aj na skuto¢nost, ze vznik Ceskoslovenska viedol
v dosledku recepcie podl'a zadkona ¢.11/1918 Sb. z. a n. o zfizeni samo-
statného statu ceskoslovenského ku pravnemu dualizmu, ba docasne az
k trializmu, pretoze v ¢eskych krajinach platilo byvalé raktiske pravo a na
Slovensku a v Podkarpatskej Rusi byvalé uhorské pravo.?5 Vuvedenom
obdobi doslo tiez kzrovnopravneniu muzskych aZenskych potomkov
a zacal sa uplatniovat' aj iplne novy institit dedi¢ského prava, a to daro-
vanie pre pripad smrti.26 Novoveké uhorské pravo tak vtomto obdobi
rozSirovalo individudlnu autonémiu po vzore ostatnych krajin pravdepo-
dobne z rovnakych dovodov, teda z dévodov meniacej sa spoloCenskej
organizacie, a to az do tej miery, Ze umoznovalo porucitel'ovi disponovat
so svojim majetkom mortis causa vo vacsSej miere, neZ to umoznuje nas
sucasny pravny poriadok.

Zmieneny status quo platil na naSom Uzemi vzhl'adom na receptné
zakony aZ do roku 1950, v ktorom bola prijatd na tzemi Slovenska prva

kodifikacia sikromného prava, zakon ¢. 141/1950 Zb. Obc¢iansky zakon-
nik. Tento vSak vzhl'adom na dobu, v ktorej vznikal, az prekvapujtco zod-

24 SVECOVA, A. Kapitoly z dejin formovania moderného dedi¢ského prdva na Slovensku [onli-
ne). 1. vyd. Trnava: Typi Universitatis Tyrnaviensis, 2021, s. 25-32 [cit. 2023-10-20]. ISBN
978-80-568-0243-4. Dostupné na: http://publikacie.iuridica.truni.sk/wp-content/up-
loads/2021/06/Svecova-Dedicske-pravo_online.pdf.

25 HORAK, 0. 0d ,posledniho” k ,nejbliz§imu“ dédici? K vyvoji postaveni manzelky v éesko-
rakouském a c¢eskoslovenském dédickém pravu. Prdvnéhistorické studie [online]. 2022,
roc. 52, ¢. 3, 5. 59-60 [cit. 2023-10-20]. ISSN 2464-689X. Dostupné na: https://doi.org/10.
14712/2464689x.2022.38.

26 MOSNY, P. a M. LACLAVIKOVA. Dejiny $tdtu a prdva na tizemi Slovenska II. (1848 - 1948).
2. dopln. vyd. Bratislava: Wolters Kluwer, 2019, s. 139-144. ISBN 978-80-571-0103-1.
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povedal sucasnej pravnej uprave,2’ a preto ho uz nebudeme blizsie sku-
mat. Podobnt pravnu Upravu ma aj pévodna verzia aktudlneho sloven-
ského Obcianskeho zadkonnika, t.j. zdkona ¢.40/1964 Zb., hoci sa v nej uz
CiastoCne prejavuju zmenené spolocenské pomery, kedze predmetny za-
kon uz rozlisSuje medzi dedenim majetku v osobnom vlastnictve porucite-
I'a a dedenim majetku, ktory je ,inym*“ druhom vlastnictva, kde sa jedna
napriklad o osobné uZivanie bytov a osobné uZivanie pozemkov.28

4 Sucasné slovenské dedicské pravo a ceské dedicské pravo

Sucasné slovenské dedicské pravo v zasade nadvazuje na uhorské pravo
a Ceskoslovenské pravo. Opusta vSak vacsinu instititov, ktoré umoznuju
dispoziciu s majetkom mortis causa, a ponechava len dve najstarSie moz-
nosti, pévodom eSte z rimskeho prava, a to dedenie zo zdkona a dedenie
zo zavetu. Aj slovenské dedi¢ské pravo rozliSuje viaceré skupiny dedicov,
pricom v prvej skupine su v zasade potomkovia a v nasledujicich skupi-
nach predkovia, bo¢ni pribuzni a iné osoby. Pokial ide o zavetnu slobodu,
ta je v podstate neobmedzena a umoznuje vlastnikovi nakladat' so svojim
majetkom podl'a svojej vole, hoci taktiez ustanovuje neopomenutel'nych
dedicov a povinné zakonné podiely.2? Slovenska pravna uprava tak nepo-
chybne spliia, aspoii do urcitej miery, poZiadavky nového spolo¢enského
usporiadania po roku 1989.

V Ceskej republike platilo pri jej vzniku v roku 1993 rovnaké dedi¢-
ské pravo ako na Slovensku, kedZe obe krajiny recipovali spolo¢ny prav-
ny poriadok. Ceské stikromné pravo vsak preslo v roku 2012 rekodifika-
ciou a od roku 2014 tam plati novy Obcansky zdkonik, t.j. zdkon ¢&. 89/
2012 Sb. KedZe tento je vurc¢itom zmysle modernej$i a rozhodne po-
drobnejsi nez platny slovensky Obciansky zakonnik3? a nakol'ko rekodifi-
kacia prebieha do dnesného dna aj na Slovensku, povazujeme za rele-
vantné ho v naSom prispevku aspon spomenut a poukazat na jeho najvy-
znamnejSie rozdiely oproti slovenskej pravnej tiprave.

27 Zdkon ¢. 141/1950 Zb. Obciansky zdkonnik v zneni vyhldsenom v Zbierke zdkonov.

28 Zdkon ¢. 40/1964 Zb. Obciansky zdkonnik v zneni vyhldsenom v Zbierke zdkonov.

29 Zdkon ¢. 40/1964 Zb. Obciansky zdkonnik v zneni neskorsich predpisov.

30 LAZAR, ]. et al. Obcianske prdvo hmotné: 1. zvizok: VSeobecnd cast: Rodinné prdvo: Vecné
prdva: Dediéské prdvo. 2. dopln. a preprac. vyd. Bratislava: luris Libri, 2018, s. 68-70. ISBN
978-80-89635-35-1.
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Cesky Obéansky zakonik podstatne roz$iruje moznosti dispozicie
vlastnika mortis causa,3! kedZe upravuje idedi¢ski zmluvu, dovetok,
vedl'ajSie dolozky, zverenecké nastupnictvo a odkaz, pri¢om, samozrej-
me, obsahuje aj dedenie zo zakona a dedenie zo zavetu. Zaroven Cesky
Obcansky zakonik pozna ivykonavatela zavetu a spravcu pozostalosti,
ktori maju v podstate zabezpecit riadne splnenie vole porucitel'a. Pokial
ide o dedenie zo zakona, to je, rovnako ako na Slovensku, rozdelené do
niekol’kych skupin, hoci ich je viac a st podrobnejsie, a ponechana je tiez
uprava o neopomenutelnych dedicoch a povinnom zdkonnom podiele.32

Vzhl'adom na skutoc¢nost, Ze icelom dedi¢ského prava je v sucasnosti
najma umoznenie ¢o najsirsej dispozicie vlastnika mortis causa, povazu-
jeme vramci nového Ceského Obcanského zdkoniku za najdolezitejsie
prave nové moznosti dispozicie, ktoré bliZsie popiSeme. Dedi¢ska zmluva,
ako dvojstranny pravny ukon, predstavuje, podl'a ndSho nazoru, najma
zvySenie pravnej istoty medzi jej uc¢astnikmi, ked'Ze oproti zavetu ma de-
dic¢ istotu, Ze porucitel svoju vol'u nezmeni, a porucitel zase istotu, Ze de-
di¢ dedicstvo prijme. Vedl'ajsie dolozky slizia na urcenie podmienky, ca-
su ¢i prikazu, teda vlastnik moZe aj po smrti disponovat so svojim majet-
kom rovnako slobodne ako pocas Zivota aziskanie dedi¢stva nie¢im
podmienit. Ide pritom o institut, ktory je v zahrani¢nych pravnych tupra-
vach pomerne bezZny, no v slovenskom prave vyslovne zakdzany. Odkaz
sa netyka priamo dediCstva, ale ide o zavazkovy vztah, kde porucitel’ od-
kaznikovi zriad'uje pohl'adavku na nejaky predmet dedicstva, a ten moze
nasledne zZiadat jeho vydanie od dedic¢a. Dovetok je sp6sob, akym moze
porucitel’ vyuzit institit odkazu alebo vedlajsich doloziek. Zverenecké
nastupnictvo zabezpecuje, aby dedi¢ nemohol so svojim majetkom na-
kladat’ mortis causa volne, ale aby v pripade jeho smrti tento majetok
zdedil ten, koho ur¢i porucitel. Ten tak v podstate pri svojom majetku
nemusi urcit’ len svojho dedica, ale aj dedica svojho dedica. Vykonavatel
zavetu plni v podstate funkciu obdobnud notarovi - jeho tlohou je totiz
dohliadnut' na riadne splnenie poslednej vole porucitel’a, a pripadne tiez
spravovat’ pozostalost do doby, kym ju nenadobudnt dedicia, pricom
spravu pozostalosti moéze porucitel zverit osobitne aj spravcovi pozosta-

31 Prikladom mdze byt renunciatna zmluva upravend v § 1484 Zdkona ¢. 89/2012 Sb. Ob-
cansky zdkonik v zneni neskorsich predpisov, ktora nepochybne rozsiruje dispozi¢né prava
porucitela, no je spojend aj s mnozstvom doteraz nevyrieSenych praktickych otazok.
ELISCHER, D. a 0. DRACHOVSKY. Nékolik zastaven{ nad renunciaéni smlouvou. Prdvnik.
2021, ro¢. 160, ¢. 6, s. 416-430. ISSN 0231-6625.

32 Zdakon ¢. 89/2012 Sb. Obcansky zdkonik v zneni neskorsich predpisov.
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losti.33 Povazujeme vSak za potrebné uviest, Ze zmysel vykonavatel'a za-
vetu a spravcu pozostalosti vidime najma v rieSeni komplikacii, ktoré by
mohli vzniknudt pri vedl'ajSich dolozkach, a preto majui zmysel len tam,
kde pravna dprava umoziuje v ramci zavetu klast podmienky a prikazy,
pripadne iné obmedzenia.

Zaver

PredloZeny prispevok sa zaoberd metamorfézami dedi¢ského prava
v priestore a Case, pricom doéraz kladie najma na vyvojové trendy a so-
cialny a spolocensky kontext, v ktorom sa tieto rozdielne pravne upravy
konstituovali. Vzdsade moZno tvrdit, Ze ucel dedi¢ského prava bol
v skimanych historickych pravnych upravach rovnaky, asice trojaky,
pricom rozdielny bol skér pomer, v akom dedi¢ské pravo tieto svoje uce-
ly plnilo. V pociatkoch a v obdobi stredovekej spolo¢nosti do popredia
vystupovali zaujmy Statu a rodu ¢i rodiny, a teda tlohou dedi¢ského pra-
va bolo skor ochranit’ rod ¢i rodinu ako zakladnt hospodarsku, vyrobnu,
¢i v obdobi stredoveku v pripade sl'achty najma spravnu jednotku Statu,
neZ uspokojit’ individualne zaujmy vlastnika a umoZznit' mu disponovat
s jeho majetkom mortis causa. V neskorsich obdobiach, t.j. v Rimskej re-
publike a cisarstve, ako aj v modernych dejinach, v savislosti so zasad-
nymi spolo¢enskymi zmenami, do popredia vystupuju individualna auto-
nomia vlastnika a snaha o umoZnenie ¢o najsirSej dispozicie vlastnika so
svojim majetkom mortis causa, avsak s tymto rydzo racionalnym pristu-
pom sa vzdy spaja aj pomerne silny eticky a socidlny princip ochrany ro-
diny, ktory stelesniuju inStitity neopomenutelnych dedi¢ov a povinnych
zakonnych podielov. Pokial' ide 0 moznosti dispozicie vlastnika so svojim
majetkom mortis causa, v podstate uz od prvotného rimskeho prava sa
popri sebe uplatiiuje dedenie zo zakona a dedenie zo zavetu, pricom roz-
sah moznosti tejto dispozicie ajej obmedzenia v podstate zodpovedaju
ucelu dedicského prava v tej-ktorej epoche. Historicky sa ale vytvarali
i rézne nové moznosti dedenia, ktoré este rozsirovali moznosti dispozicie
s majetkom mortis causa.

V zasade ukazkovy prehl'ad tychto novych moZnosti poskytuje novy
Cesky Obcansky zakonik, ktory skuto¢ne vyznamne rozsiruje moznosti
dispozicie s majetkom mortis causa. Vzhl'adom na planovanu rekodifika-
ciu slovenského prava a stale aktualnu snahu o posilnenie individualnej
auton6émie ucastnikov obcianskopravnych vztahov sa domnievame, Ze

33 Zdakon ¢. 89/2012 Sb. Obcansky zdkonik v zneni neskorsich predpisov.
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mnohé z tychto inStitdtov by boli uplatnitelné aj v naSom slovenskom
prave. Ide najma o mozZnost urcenia vedl'ajsich doloZiek a s tym suvisiace
inStituty vykonavatela zavetu a spravcu pozostalosti, ale aj o dedicsku
zmluvu, ked'Ze s tymito instititmi sa nespaja v podstate Ziadne riziko, ale
vyrazne sa nimi rozsiruju moznosti dispozicie vlastnika mortis causa. Na-
opak, podl'a nasho nazoru, do nasho pravneho poriadku by sme nemali
prevziat odkaz, vzhladom na pomerne jednoduché moznosti jeho zneuzi-
tia, napriklad pri snahe vyhnut sa zavazkom porucitel'a, alebo zverenec-
ké nastupnictvo, ked’Ze to, podl'a nds, zniZuje stupen pravnej istoty tcast-
nikov obc¢ianskopravnych vztahov a obmedzuje individualnu autonémiu
dediCa. InSpirovat sa ale m6Zeme tieZ historickym uhorskym pravom,
a to konkrétne moznost'ou darovania mortis causa, ked'Ze aj tento instittt
by bol, podl'a nas, uplatnitel'ny aj v sicasnosti.

Tak, ako vinych oblastiach sikromného prava, aj dedicské pravo
preslo dynamickym a turbulentnym vyvojom a ¢asto bolo odrazom doby,
v ktorej sa konstituovalo, no niekedy dokazalo ovplyvnit i dalsi spolo-
Censky zivot tej-ktorej krajiny, ako napriklad v Uhorsku. Pokial ide o jeho
rekodifikaciu, podl'a nasho nazoru, aj v tejto oblasti plati, Ze nie je nutné
hl'adiet len do budicnosti, ale je Ziaduce inSpirovat sa aj minulostou
a bohatym eur6pskym pravnym dedic¢stvom.

Zoznam bibliografickych odkazov

BARTOSEK, M. Déjiny Fimského prdva: Ve trech fdzich jeho vyvoje. 1. vyd.
Praha: Academia, 1988. 302 s.

BLAHO, P. a . VANKOVA. Corpus iuris civilis: Digesta: Tomus I. 1. vyd. Bra-
tislava: Eurokoddex, 2008. 528 s. ISBN 978-80-89363-07-0.

BLAHO, P. Justinidnske institicie. 1.vyd. Bratislava: Iura Edition, 2000.
439 s. ISBN 80-88715-80-6.

Code civil [francuzsky Obciansky zakonnik].

COING, H. Europdisches Privatrecht: 1500 bis 1800: Band I: Alteres gemei-
nes Recht. 1. Aufl. Minchen: C. H. Beck, 1985. 665s. ISBN 3-406-
30306-4.

DOSTALIK, P. Od sestry k nuzné vdové. Zmény postaveni manzelky v ¥im-
ském dédickém pravu. Prdvnéhistorické studie [online]. 2022, roc. 52,
€. 2, s.25-35 [cit. 2023-10-20]. ISSN 2464-689X. Dostupné na:
https://doi.org/10.14712/2464689x.2022.17.

118 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2023, Volume XI., Issue 4, Pages 106-121 D ¢
https://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

ELISCHER, D. a 0. DRACHOVSKY. Nékolik zastaveni nad renunciaéni
smlouvou. Prdvnik. 2021, ro¢. 160, ¢. 6, s. 416-430. ISSN 0231-6625.

HATTENHAUER, H. Evropské déjiny prdva. 1. vyd. Praha: C. H. Beck, 1998.
708 s. ISBN 80-7179-056-7.

HORAK, 0. 0d ,posledniho“ k ,nejbliz§imu“ dédici? K vyvoji postaveni
manZelky v ¢esko-rakouském a ceskoslovenském dédickém pravu.
Prdvnéhistorické studie [online]. 2022, ro¢.52, ¢. 3, s.55-70 [cit.
2023-10-20]. ISSN 2464-689X. Dostupné na: https://doi.org/10.147
12/2464689x.2022.38.

KASER, M., R. KNUTEL a S. LOHSSE. Rémisches Privatrecht. 21. Aufl. Miin-
chen: C. H. Beck, 2017. 517 s. ISBN 978-3-406-69559-9.

KINCL, J. Gaius: Ucebnice prdva ve ¢tyifech knihdch. 1. vyd. Plzen: Vydava-
telstvi a nakladatelstvi Ale§ Cenék, 2007. 326 s. ISBN 978-80-7380-
054-3.

KUKLIK, J. a P. SKREJPKOVA. Koreny a inspirace velkych kodifikaci: Prispé-

vek k aplikaci ,Principti” E. F. Smidaka. 1.vyd. Praha: Havli¢ek Brain
Team, 2008. 198 s. Avenira edice. ISBN 978-80-87109-07-6.

LAZAR, ]. et al. Ob¢ianske prdvo hmotné: 1. zvizok: Vseobecnd cast: Rodin-
né prdvo: Vecné prdva: Dedic¢ské prdvo. 2. dopln. a preprac. vyd. Brati-
slava: Iuris Libri, 2018. 726 s. ISBN 978-80-89635-35-1.

MOSNY, P. a M. LACLAVIKOVA. Dejiny $tdtu a prdva na tizemi Slovenska I.
(od najstarsich ¢ias do roku 1848). 2. dopln. a preprac. vyd. Bratislava:
Wolters Kluwer, 2015. 134 s. ISBN 978-80-8168-326-8.

MOSNY, P. a M. LACLAVIKOVA. Dejiny $tdtu a prdva na tizemi Slovenska II.
(1848 - 1948). 2. dopln. vyd. Bratislava: Wolters Kluwer, 2019. 177 s.
ISBN 978-80-571-0103-1.

REBRO, K. a P. BLAHO. Rimske prdvo. 4. preprac. a dopln. vyd. Bratislava:
Iura Edition, 2010. 522 s. ISBN 978-80-8078-352-5.

SCOTT, S. P. The Novels of Justinian [online]. 15t ed. Cincinnati, 1932 [cit.
2023-10-20]. Dostupné na: https://droitromain.univ-grenoble-alpes.
fr/Anglica/Novellae_Scott.htm.

SKREJPEK, M. Poodkryté tvdre fimského prdva: Prispévek k aplikaci ,Prin-
cipii“ E. F. Smidaka. 1. vyd. Praha: Havlicek Brain Team, 2006. 198 s.
Avenira edice. ISBN 80-903609-3-9.

STUDIES 119



« I SOCIETAS ET IURISPRUDENTIA

D | 2023, ro¢nik XI., ¢islo 4, s. 106-121
SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

STENPIEN, E. Tripartitum. 1.vyd. Bratislava: Eurokdédex, 2008. 320 s.
Scripta iuridica quae manserunt. ISBN 978-80-89363-24-7.

SVECOVA, A. Kapitoly z dejin formovania moderného dedi¢ského prdva na
Slovensku [online]. 1.vyd. Trnava: Typi Universitatis Tyrnaviensis,
2021. 105 s. [cit. 2023-10-20]. ISBN 978-80-568-0243-4. Dostupné
na: http://publikacie.iuridica.truni.sk/wp-content/uploads/2021/
06/Svecova-Dedicske-pravo_online.pdf.

TOMASEK, M. Setkani ¥imského prava s pravem staré Ciny. Prdvnéhisto-
rické studie [online]. 2020, roc. 50, ¢. 1, s. 9-21 [cit. 2023-10-20]. ISSN

2464-689X. Dostupné na: https://doi.org/10.14712/2464689x.20
20.2.

VYSNY, P. Svetové dejiny $tdtu a prdva. 2. podstat. preprac. a rozsir. vyd.
Trnava: Typi Universitatis Tyrnaviensis, 2019. 370 s. ISBN 978-80-
568-0195-6.

VYSNY, P., ]J. PUCHOVSKY al. SOSKOVA. Svetové dejiny $tdtu a prdva.
1.vyd. Trnava: Typi Universitatis Tyrnaviensis, 2013. 319 s. ISBN
978-80-8082-733-5.

Zdkon ¢ 11/1918 Sb. z. a n. o ziizeni samostatného stdtu ceskoslovenského
[Ceskoslovenska republikal.

Zdkon ¢.40/1964 Zb. Obciansky zdkonnik v zneni neskorsich predpisov
[Slovenska republika].

Zdkon ¢ 40/1964 Zb. Obciansky zdkonnik v zneni vyhldsenom v Zbierke zd-
konov [Slovenska republika; Ceska republika].

Zdkon ¢& 89/2012 Sh. Obcansky zdkonik v zneni neskorsich predpisov [Ces-
ka republika].

Zdkon ¢ 89/2012 Sh. Obéansky zdkonik v zneni vyhldsenom v Zbierke zd-
konov [Ceska republikal.

Zdkon ¢. 141/1950 Zb. Obcliansky zdkonnik v zneni vyhldsenom v Zbierke
zdkonov [Ceskoslovenska republika].

Zdkony dvandstich tabul.

JUDr. et PhDr. Marek Prudovic

Pravnicka fakulta
Trnavska univerzita v Trnave
Kollarova 10

120 STUDIE



2023, Volume XI., Issue 4, Pages 106-121
https://sei.iuridica.truni.sk
ISSN 1339-5467

SOCIETAS ET IURISPRUDENTIA o I

SOCIETAS

IVRISPRVDENTIA

917 01 Trnava
Slovenska republika
marek@prudovic.sk

https://orcid.org/0000-0003-4661-9186

[@1ole)

STUDIES 121



I SOCIETAS ET IURISPRUDENTIA
) \ 2023, Volume XI,, Issue 4, Pages 122-131

SOCIET https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Magherescu, Delia:
Criminologie
[Criminology].

Bucuresti: Pro Universitaria, 2021. 234 p.
ISBN 978-606-26-1303-7

Djulieta Vasiloi

Abstract: Reviewing the publication Magherescu, Delia: Criminology, a sig-
nificant university legal education material addressed to the graduate stu-
dents of law who might be interested in developing their knowledge in the
matters of crimes and criminals, as parts of the phenomenon of criminality.
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I The process of developing criminal phenomena
Della Magherescu has rapidly had as consequence significant
changings in the evolution of science of crimi-
( I{“"\()I “(l“ nology and, implicitly, in the field of approach-
ing criminological research. Many times, the
people are witnesses of particular relational
processes having implications in influencing
area of criminology and, from this perspective,
the criminologists are obliged to exceed the
conventional barriers of this science in order to
comprehensively explain the contemporary
criminal phenomena and their consequences.
In this context, the doctrine of criminology has
made considerable efforts to provide information on each concept, rela-
tion, phenomenon of criminology, which involve the science of criminol-
ogy accordingly, on the one hand, and submit new theories in this field,
on the other hand.

Based on this idea, the current doctrinal reference is focused on the
study of criminological phenomena, which creates the opportunity of col-
lecting a series of university education materials with relevant implica-
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tions in the field of criminality. A relevant teaching study material has
highlighted the interest for a study book entitled “Criminology”, written
in the Romanian language by Delia Magherescu and published by Pro
Universitaria Publishing House of Bucharest, Romania, in year 2021. The
academic university publication maintains adequate endeavour of a theo-
retician from the perspective of ideas, theories and processes which are
advanced, but, equally, it extends the applicability area in the field of rel-
evant practical issues.

From the point of view of its structure, the university book in ques-
tion is divided into studying areas comprising several chapters, each of
them approaching topics interesting for the science of criminology. The
doctrinal references provide that the evolution of criminal phenomena
has reached a dynamic in society, both at the national and the interna-
tional levels. Explaining the criminal phenomena, the author has started
from enlightening the necessity of criminologists to firstly understand
the origin of criminology. In this matter, it has been pointed out that
“knowing origin of criminology means a real challenge for criminologists.
The study of criminal phenomena is based on the theory of criminological
research, viewed in quasi-totality of ideas, opinions and theories estab-
lished in this field.”?

The first chapter of the reviewed book approaches the general issues
regarding the criminology, on which occasion the author deepens the
mystery of the science of criminology through promoting bivalent char-
acter between the concept and the science. Defending social values is the
source the science of criminology was primarily based on. Moreover, es-
tablishing the criminology as a science has broken controversial issues
developed during the years. It is true that there are contradictory opin-
ions on the origin of criminology, whose arguments are well-known from
a doctrinal point of view; but, the same is true that their diversity has
equally been supported or combated by the pros and the cons arguments.

Even from the beginning of the book, the emphasis is laid on the the-
ories promoted by the scientist Cesare Beccaria, considered as the phi-
losopher of criminal law,2 who, among other theoreticians, has endorsed
the idea of criminal sciences from the perspective of crimes and punish-

1 See MAGHERESCU, D. Criminologie [Criminology]. 1-a ed. Bucuresti: Pro Universitaria,
2021, p. 15.ISBN 978-606-26-1303-7.

2 See MAGHERESCU, D. Criminologie [Criminology]. 1-a ed. Bucuresti: Pro Universitaria,
2021, p. 17.ISBN 978-606-26-1303-7.

REVIEWS 123



a I SOCIETAS ET IURISPRUDENTIA
D | 2023, ro¢nik XI., ¢islo 4, s. 122-131
CIETAS

SO AS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

ments applicable. In fact, such directions of social life have previously
been advanced, even before establishing criminology as a science. Thus,
the emergence of criminology, viewed as a concept within the legal sci-
ences, is considered of modest approach, episodic and disparate issues,
in contrast to the science of criminology which is based on the theories of
criminological research carried out during the years over various crimi-
nal phenomena. These aspects are thus highlighted in the second chapter,
where the author emphasises the study object of criminology, its scope,
functions and characteristics, well-defined in rather broad spectrum
which the criminology provides.

The following, third chapter of the book in question connects crimi-
nology with the other legal sciences, the most evident connection being
established with the criminal law, criminal procedure law and criminal
execution law. Specific features of each are emphasized, whose particu-
larities generate the figure of criminology in relation with the technique
of elaboration. There are issues of criminal investigation provided, car-
ried out during the criminal proceedings, with references to the argu-
ments outlined from the perspective of criminological research. Thus, the
process of achieving criminal justice is viewed in a strengthened correla-
tion with the techniques of drawing up the versions of criminological re-
search, the criminal proceedings is inseparable from. The same is true
with the science of substantive criminal law and criminal execution law,
both of them providing a large spectrum of actions for the techniques of
criminological research, with a special focus laid on the institutes held by
these legal sciences. They refer to the criminal (perpetrator), crime, vic-
tim, criminal liability, evidence, judicial bodies, finding the truth, tech-
niques of investigation, and so on.

Subsequently, the fourth chapter is devoted to the criminality, which,
as the author specifies, cannot be dissociated from the criminological re-
search. The phenomenon of criminality is a fertile source of inspiration
for the criminological research, and, for this reason, the author pays a sig-
nificant attention to its constitutive elements. A delimitation between se-
rious crimes and common criminality is being discussed, knowing the
fact that, from the terminological perspective, certain tendencies of di-
versification of these concepts were tried by the doctrine. The constitu-
tive elements of criminal phenomena are presented in accordance with
the idea of protecting social values, and the general interests of society
have prevailed over any form of infringing its values. For this reason, the
legislator should take a resolute position regarding the protection of such
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values through legal instruments which lead to reducing criminality and
to avoiding black numbers of criminality as much as possible.

The issues of crime are provided in the fifth chapter of the discussed
book, in which the author presents a criminological analysis on the no-
tion of crime, distinguishing between the legal meaning, on the one hand,
and the criminological meaning, on the other hand. These meanings of
crime are obvious, although they are presented as distinct logical entities
and identified separately. An analysis of crime is related to the legal con-
ditions the criminal deed should comply with in order to be a crime from
a substantive criminal law perspective. The categories of crimes incrimi-
nated by the Criminal Code3 are presented to the readers to better un-
derstand the issues of crime. In this matter, it is pointed out that the role
of this specification is that of “underlining various areas of criminological
research, which intervenes through special analyses. The enumeration is
exemplificative and does not exhaust the regulating field of the Criminal
Code.”*

The notion of crime is object of study in the sixth chapter of the pre-
sented book, which analyses the attributes recognised by the criminal
science in the individuals who committed crimes, as well as the adequate
terminology to these notions. Thus, the differentiation between the sus-
pected person, defendant, convicted person, perpetrator and criminal are
clarified, even if some of them have a larger spectrum of applicability in
practice, while the other ones a restricted one. Regarding the current top-
ic, the attention is paid to the delimitation between the perpetrators as
individual subjects of criminal law and the associated ones. From the
point of view of the criminological interest in these notions, the issues of
convicted persons, delinquents, minors and traffickers as individual per-
petrators are detailed. The associated criminals, terrorist organizations,
organized crime groups, triads, clans, gangs and families are also identi-
fied, explaining each of them pertinently according to the practical cases.

Equally, the notion of victim is detailed within the seventh chapter of
the reviewed book. In this way, the victim of crime is analysed both from
the judicial point of view, with his/her rights during the criminal pro-
ceedings, and from the criminological point of view as well. The author
insists on criminological factors which produce the typical relation of vic-

3 See Law No. 286/2009 on the Criminal Code of Romania.
4 See MAGHERESCU, D. Criminologie [Criminology]. 1-a ed. Bucuresti: Pro Universitaria,
2021, p. 68.1SBN 978-606-26-1303-7.
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tim - perpetrator. The practical issues focus on the crimes of homicide,
domestic violence, sexual crimes, trafficking in human beings, each of
them with its particular features. The victims of both serious crimes and
common offences are characterized by joint elements regarding the vul-
nerabilities of these kinds of persons, their social and financial issues and
the degree of revictimization, as well as the aspects regarding their needs
of advising.

The following, eighth chapter of the book in question concentrates on
the main directions of criminological research. The author explains the
mechanisms of prevention, control, combating and sanctioning, knowing
that each of them occupies a significant place within the legal instru-
ments adopted by the authorities in the fight against criminality. These
directions are viewed from the perspective of rigorous legislation and
efficient judicial bodies. Moreover, the strategies provided by the author-
ities are an essential key point in preventing and combating criminality,
and, for this reason, the judicial bodies’ involvement should be a para-
digmatic one in reaching these aims. Asserting these arguments, it is nec-
essary to reach a correlation of all directions of criminological research
with direct implication in the field of sanctioning system of criminal law,
in accordance with the characteristics recognized by the doctrine, namely
of the official, normative, repressive and social characters.

The criminal phenomena are discussed in the ninth chapter of the
analysed book. The chapter details the aspects regarding the notion of
organized crime, consumption of drugs, juvenile delinquency, domestic
violence, corruption, illegal immigration, terrorism and the phenomenon
of radicalization. In the field of serious crimes, such as the organized
crime, terrorism and radicalization, the situation seems to be complicat-
ed, while analysing them from the point of view of the modus operandi
used by the perpetrators and the consequences produced. These crimes
reach an alarming size in cases of trafficking in human beings, firearms
and drugs. The same is true in the field of trafficking in artefacts; the pro-
tection of these goods becomes an international one.

All these forms of criminality are linked to the criminal environ-
ments, which are explained within the tenth chapter of the book. The at-
tention is paid to the most frequent criminal environments producing
criminality, with a special focus laid on educational, familial, carceral and
community ones. The author exemplifies some relevant forms of crimi-
nality committed in schools, and the causes which generate these crimes
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as well. Moreover, the familial environment is corroborated with the cau-
ses and factors which produce criminality, having repercussions in the
entire society. Equally, the carceral environment is known as producing
criminality, although under less serious forms and at minimum level,
knowing the authorities’ efforts to control the phenomenon in this field.
Finally, the community environment is presented as a macro-social envi-
ronment, the most visible from the point of view of the degree of crimi-
nality related to the releasing factors, as well as the categories of crimes
committed in this environment.

A special attention has been paid to the instruments of preventing
criminality. It is insisted on the function of prevention, providing that
“the international community is engaged in adopting some measures for
the implementation of international and European standards regarding
the prevention of crimes.”s Nevertheless, a distinction between the pre-
vention at the international level, the European level and the national
level is made, providing significant information on the function of pre-
vention in accordance with the law enforcement agencies’ duties and re-
sponsibilities. A distinction is emphasized between the legal, institution-
al, situational prevention and the prevention of criminal justice. An im-
portant role is assigned to the European programmes implemented in
order to prevent crimes; the most relevant ones being the Diamond Pro-
gramme which states contributions in the field of preventing criminality
among the minors, on the one hand, and the Molenbeek-Saint-Jean Pro-
gramme which offers support to persons involved in advising the minors
in purpose to reduce the criminality, on the other hand.

The measures of combating criminality refer to the state’s policy in
criminal matters and the concrete activities in this area. Discussed topics
are connected with the aspects related to the perpetrators’ criminal lia-
bility, the rapid intervention of the judicial bodies in cases of crimes
committed with violence, and the necessity of creating liaison network
within the institution to facilitate the exchange of information, as well as
of implementing a monitor of criminality in the field of cyber-criminality,
trafficking in minors, and so on.

The sanctioning measures complete the “trilogy” of controlling the
criminality. A determining role is played by the judicial bodies which
pronounce judicial decisions in criminal matters. It is also featured by

5 See MAGHERESCU, D. Criminologie [Criminology]. 1-a ed. Bucuresti: Pro Universitaria,
2021, p. 164. ISBN 978-606-26-1303-7.
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a preventive function, consisting in discouraging individuals from com-
mitting crimes. In this context, the function of re-education is presented
as a specific tool for the carceral establishments.

Finally, the last chapter of the reviewed book is devoted to modern
approaches in the field of criminology, with a special attention laid on the
newer institutes of criminology. The author points out the techniques of
the artificial intelligence, as well as the manner in which it could be used
in achieving the function of combating criminality.¢ The cyber-criminality
is another topic selected by the author, which presents interest for those
who are working in the online environment and who can be victims of
these crimes. The phenomenon of crimmigration, although new in the
field of criminology,” has a history, being considered as immigration of
criminality because of the fact that it joins elements of illegal immigra-
tion, having various forms of criminality. The issue of bullying is, at the
moment, in the authorities’ attention because of the high number of vio-
lent cases in schools. Certain forms of bullying are enunciated, such as
relational, physical, psychological bullying, cyberbullying and discrimina-
tion bullying.

The criminology of personal development is characterized by several
risk factors which influence above all the young people. Last but not
least, the criminality during the pandemic crisis has arisen a particular
interest, especially in the last years, characterized by the COVID-19 pan-
demics. The newer element consists in the forms of criminality commit-
ted on this time, which focus on both serious crimes committed in the
field of business and petty offences.

Consequently, discussing the classical forms of criminality or ap-
proaching new forms of the same criminality, the criminology seems to
be a science which watches over the society and its public institutions.
Reducing the degree of criminality is the main aim of the society whose
public values should assert zero tolerance to any kind of crimes.

o

See MAGHERESCU, D. Criminologie [Criminology]. 1-a ed. Bucuresti: Pro Universitaria,
2021, pp. 212-213.ISBN 978-606-26-1303-7.

See MAGHERESCU, D. Crimigratia in Europa: Concept, evolutie, tendinte [Criminal Migra-
tion in Europe: Concept, Evolution, Trends]. In: Dreptul romdnesc la 100 de ani de la Ma-
rea Unire: Dimensiuni si tendinte [Romanian Law 100 Years after the Great Union: Dimen-
sions and Trends] [CD-ROM]. 1-aed. Bucuresti: Universul Juridic, 2018, pp.511-514.
ISBN 978-606-39-0247-5.
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As it has previously been provided in the currently reviewed book,
the evolution of criminality needs, at the moment, a particular involve-
ment of the criminologists who are interested in developing studies on
how the danger of this phenomenon should be controlled. Both the theo-
rists and practitioners are looking for finding more and more appropriate
solutions on this topic which must be implemented in practice. In this
context, the theorists’ contribution in the matters of advancing appropri-
ate proposals is a key solution in practice. In these circumstances, the re-
viewed book highlights the most important characteristics of fighting
criminality, on the one hand, and analyses the current forms of criminali-
ty having a high level of danger for the entire society, on the other hand.

It is observed that the author was trying to analyse the most im-
portant issues related to the manner in which the authorities have been
involved in enhancing legal tools in cases of diverse forms of criminality.
In this regard, some pertinent solutions have been proposed in the field
of strengthening the judicial activity in order to control the criminal phe-
nomena, special attention being paid to the cases of serious crimes. It is
obvious that the proposed solutions of preventing and combating crimi-
nality should be implemented in criminal matters in a reasonable time,8
at the earliest moment from committing crimes.

In her analytical approach, the author preferred discussing phenom-
ena of trafficking in human beings, trafficking in drugs, smuggling goods,
and so on. One of the most relevant targets of the author is thus present-
ing serious forms of crimes committed currently in the contemporary so-
ciety, along with the specific framework created in order to enable the
judicial authorities to control the phenomenon entirely. The arguments
submitted by the author are thus a form of realistic results of fighting
criminality in those criminal cases which are serious threats for the con-
temporary society.

Moreover, the author has found a pertinent nexus between the crim-
inal cases discussed in the reviewed book and the practical solutions
coming from the judiciary in such cases. In order to gather efficient re-
sults, several case law decisions have been analysed by the author in an
interdisciplinary context, but primarily within the criminological con-

8 See BALAN, C. Termenul rezonabil in procesul penal romdn [The Reasonable Term in the
Romanian Criminal Process]. 1-a ed. Bucuresti: Hamangiu, 2021. 313 p. ISBN 978-606-27-
1752-0.
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text.? By doing so, the author has admitted that the book is firstly intend-
ed to students who are interested in deepening their knowledge in the
field of criminology. Considering all these remarks, it is necessary to em-
phasize that the reviewed book has an ambition to serve as a strong sup-
port in carrying out their lectures. Consequently, the book in question is
a structured academic material in the field of controlling criminality,
which has as the main aim to contribute to the development of current
academic literature in criminal matters.

Finally, taking into account all the aspects stated above, we can con-
clude that the reviewed academic publication “Criminology”, written in
the Romanian language by Delia Magherescu, presents, at the same time,
also asignificant doctrinal focus point within the contemporary biblio-
graphical references in criminal matters, offering valuable answers to
several questions in the field of criminology.

References

BALAN, C. Termenul rezonabil in procesul penal romdn [The Reasonable
Term in the Romanian Criminal Process]. 1-a ed. Bucuresti: Haman-
giu, 2021. 313 p. ISBN 978-606-27-1752-0.

Decision of the High Court of Cassation and Justice of Romania Ref.
No. 327/2020 [2020-06-10].

Decision of the High Court of Cassation and Justice of Romania Ref.
No. 406/2020 [2020-07-09].

Decision of the High Court of Cassation and Justice of Romania Ref.
No. 353/A/2020[2020-11-18].

Law No. 286/2009 on the Criminal Code of Romania.

MAGHERESCU, D. Crimigratia in Europa: Concept, evolutie, tendinte [Cri-
minal Migration in Europe: Concept, Evolution, Trends]. In: Dreptul
romdnesc la 100 de ani de la Marea Unire: Dimensiuni si tendinte
[Romanian Law 100 Years after the Great Union: Dimensions and
Trends] [CD-ROM]. 1l-aed. Bucuresti: Universul Juridic, 2018,
pp- 511-514. ISBN 978-606-39-0247-5.

9 See, for example, Decision of the High Court of Cassation and Justice of Romania Ref.
No. 406/2020 [2020-07-09]; Decision of the High Court of Cassation and Justice of Romania
Ref. No. 353/A/2020 [2020-11-18]; and Decision of the High Court of Cassation and Justice
of Romania Ref. No. 327/2020 [2020-06-10].

130 RECENZIE



SOCIETAS ET IURISPRUDENTIA I
2023, Volume XI., Issue 4, Pages 122-131 D |
https://sei.iuridica.truni.sk SOCIETAS

ISSN 1339-5467 IVRISPRVDENTIA

MAGHERESCU, D. Criminologie [Criminology]. 1-a ed. Bucuresti: Pro Uni-
versitaria, 2021. 234 p. ISBN 978-606-26-1303-7.

Assoc. Prof. Djulieta Vasiloi, Ph.D.

Institute of Criminal Sciences and Applied Criminology
Voluntarilor 8/3

2032 Chisinau

Republic of Moldova

djuly_v@yahoo.com

https://orcid.org/0000-0002-7168-8733

[@roKle)

REVIEWS 131



al I SOCIETAS ET IURISPRUDENTIA
D | 2023, ro¢nik XI., ¢islo 4, s. 132-136

SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sikromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
urovni. Jeho cielom je poskytovat podnetnu a inSpirativnu platformu pre
vedecké a celospolocensky prinosné rieSenia aktualnych pravnych ota-
zok a ich komunikaciu na Urovni najma odbornej pravnickej, ale aj zain-
disciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale aj
na regiondlnej a medzinarodnej irovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kaciu prispevkov v podobe:

+ samostatnych vedeckych $tadii, ako aj cyklov vedeckych $tadii
minimdlny rozsah tvori 10 normostrdn prislichajiicich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢&i dianim
minimdlny rozsah tvori 5 normostrdn prislichajicich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzif publikacii vztahujucich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

+ informdcii, ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdroverti dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat rocne, a to v terminoch:

31. marec - jarni edicia;

30. juin - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

e

132 INFORMACIE PRE AUTOROV



SOCIETAS ET IURISPRUDENTIA I
2023, ro¢nik XI., ¢islo 4, s. 132-136 D |
https://sei.iuridica.truni.sk SOCIETAS

ISSN 1339-5467 IVRISPRVDENTIA

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial nepublikované prispevky, ktoré si vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladaju.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajici v ramci redakénej rady ¢asopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutociiuje na zadklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakénej rady Casopisu
avodovodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Na recenzné konanie mézu byt odovzdané len prispevky obsahujuice
vSetky povinné sucasti vsulade s predpisanou Struktirou prispevku.
Pred odovzdanim prispevkov na recenzné konanie sa formdlne preveruje
povodnost textov kontrolami nahodne vybranych retazcov textov pri-
spevkov prostrednictvom internetovych vyhl'adavacov.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sdhrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. Rovnako vyhradne bezodplatne sa realizuju v ¢asopise aj

INFORMACIE PRE AUTOROV 133



o« I SOCIETAS ET IURISPRUDENTIA

D | 2023, ro¢nik XI., ¢islo 4, s. 132-136
SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

procesy prijimania, posudzovania a publikacie prispevkov. PredloZenie
prispevkov na publikaciu posudzuje redakcia ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA ako prejav vdle autorov, ktorym autori vedome a dobro-
vol'ne sti¢asne:

+ prejavuju svoj sihlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich p6vodnym, doposial’ nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je mozné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doru¢eného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Prispevky sa prijimanu v anglickom, slovenskom a ¢eskom jazyku.
Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajicich rubrikdch na oficidlnej internetovej stranke
Casopisu https://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;
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Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Abstrakt v po6vodnom jazyku:
4+ prosime uviest abstrakt v pdvodnom jazyku, cca 10 riadkov;

KIicové slova v povodnom jazyku:
4+ prosime uviest kl'i¢ové slova v p6vodnom jazyku, cca 10 vyrazov;

Text prispevku:

4+ prosime uviest v $truktdre vod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mo6Zze obsahovat tabul’ky, grafy,
schémy, obrazky a podobne, je v§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
pozndmky a odkazy na literatdru prosime uvadzat v poznadmke pod
¢iarou podla platnej cita¢nej normy ISO 690
Pozn.: je nutné uvddzat vsetky povinné bibliografické uidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktortu odkazuje text prispevku v pozndmkach
pod Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatdry podl'a platnej citacnej
normy ISO 690
Pozn.: je nutné uvddzat vsetky povinné bibliografické tdaje v plnom
rozsahu - rovnhako v odkazoch v pozndmkach pod ¢&iarou, ako aj v zo-
zname literatury na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrzat niZ$ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta
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Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouZit Standardizované typy a velkosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovi adresu redakcie
Casopisu sei.journal@gmail.com.

Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels. Its
aim is to provide a stimulating and inspirational platform for scientific
and society-wide beneficial solutions to current legal issues and their
communication at the level of primarily legal experts, but also the inter-
ested general public in the context of their broadest interdisciplinary so-
cial relations, in like manner at the national, regional and international
levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30th - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

FEEE
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The journal SOCIETAS ET [IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Also, the processes of receiving, reviewing and pub-
lishing of contributions in the journal are carried out exclusively free of
charge. Submission of contributions for publication understands the edi-
torial office of the journal SOCIETAS ET IURISPRUDENTIA as a manifesta-
tion of the will of the authors, through which the authors all at once
knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: https://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:
4+ please specify title, eventually subtitle of contribution in original lan-
guage;
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Title of Contribution in English:
+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original;

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

4+ please specify a complete bibliography of all sources according to
current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
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the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlov4, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. Vieobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spolocensky vyznamné
prierezové suvislosti otazok verejného prava a sikromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej tirovni. Jeho ciel'om je posky-
tovat’ podnetnu a inSpirativnu platformu pre vedecké a celospolocensky
prinosné rieSenia aktudlnych pravnych otidzok aich komunikaciu na
urovni najmé odbornej pravnickej, ale aj zainteresovanej Sirokej obcian-
skych suvislosti, a to nielen na narodnej, ale aj na regionalnej a medzina-
rodnej Urovni.

Redakcia Casopisu sidli v priestoroch Pravnickej fakulty Trnavskej
univerzity v Trnave na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke casopisu https://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavi¢kovej Sabléne Casopisu, ato sdicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajicich rubrikdch na webovej stran-
ke Casopisu.

Casopis pontka podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej pravnickej aj obCianskej verejnosti, a rovnako aj pre
vedecké a celospoloCensky prinosné rieSenia aktudlnych otazok z oblasti
najma verejného prava a sikromného prava.

Webova stranka casopisu ponudka Citatel'skej verejnosti informécie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecuje redakcia €asopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
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nie v ¢asopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vyssie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uZ preukazatel'ne publiko-
vané, ako aj prispevky, ktoré napihaji skutkovii podstatu plagiatu &i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom zneni.

Informdcie pre autorov zverejnené na webovej stranke casopisu su
zavazné. Prispevky sa prijimand v anglickom, slovenskom a ¢eskom jazy-
ku. Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redak¢nej rady a redak¢ného okruhu c¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu kuplatneniu metodologickych,
analytickych a Statistickych otdzok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatel'ov na autorsky honorar. Rovnako vyhradne
bezodplatne sa realizuju v Casopise aj procesy prijimania, posudzovania
a publikacie prispevkov. PredloZenie prispevkov na publikaciu posudzuje
redakcia Casopisu ako prejav vole autorov, ktorym autori vedome a dob-
rovolne sicasne:

4 prejavuju svoj suhlas s uverejnenim predloZzeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je mozné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stihlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doru¢eného do redakcie ca-
sopisu, nie je moZné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.
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Clanok I1I. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakc¢nej rady c¢asopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi posobiacimi v zodpove-
dajucich oblastiach.

Na recenzné konanie méZu byt odovzdané len prispevky obsahujtce
vSetky povinné sucasti vsulade s predpisanou Struktirou prispevku.
Pred odovzdanim prispevkov na recenzné konanie sa formalne preveruje
povodnost textov kontrolami nahodne vybranych retazcov textov pri-
spevkov prostrednictvom internetovych vyhl'adavacov.

Zapis o vysledkoch recenzného konania sa vykondva a archivuje na
Standardizovanych formularoch.

Sthrnnt informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajiucim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukizatelne nezodpovedd minimalnym S$tandardom
a Standardnym Kritériam vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategorie (Studie, eseje, recenzie publikicii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej cita¢nej normy ISO
690.

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publikacnej etiky Komisie pre publikac¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publika¢nej
etiky Komisie pre publikacnu etiku (Committee on Publication Ethics
(COPE)) zverejnené na webovej stranke Komisie pre publika¢nu etiku
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https://publicationethics.org/. Uvedené zadsady apravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu ¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ¢a-
sopisu.

Casopis odmieta a striktne odsudzuje akékol'vek vedecky a publikac-
ne neetické a akademicky necestné praktiky, medzi ktoré patria, okrem
inych, plagiatorstvo, manipulacia s citdciami ¢i falSovanie, pozmetiovanie,
selektivne vypustanie a fabrikacia idajov a prameniov.

Redaktori aredakcéna rada casopisu aktivne vyvijaju vSetko usilie
smerujice k predchadzaniu, arovnako aj ku eliminacii rizika vzniku
akychkol'vek pripadov vedecky a publika¢ne neetického a akademicky
necestného konania vSetkych participujtcich subjektov.

V pripade, Ze sa redaktori, redakéna rada alebo vydavatel ¢asopisu
dozvedia o akomkol'vek prejave vedecky a publikacne neetickych a aka-
demicky necestnych vyskumnych praktik uplatnenych v suvislosti
s predlozenym alebo uz v ¢asopise publikovanym prispevkom, redaktori
alebo vydavatel sa budu pri rieSeni a ndprave zisteného skutkového sta-
vu riadit’ pokynmi Komisie pre publika¢nu etiku (COPE) https://publica-
tionethics.org/guidance, a to v silade s prijatymi zasadami a odporuca-
niami platnymi pre nasledovné oblasti:

#+ Odhalenia vedeckych a publika¢ne neetickych alebo akademicky ne-
Cestnych vyskumnych praktik a ich rieSenie
https://publicationethics.org/misconduct
Autorstvo a prispievatel'stvo
https://publicationethics.org/authorship
Staznosti a odvolania
https://publicationethics.org/appeals

Konflikt zaujmov/konkurenc¢né zaujmy
https://publicationethics.org/competinginterests
Zdiel'anie a reprodukovatel'nost udajov
https://publicationethics.org/data

Eticky dohl'ad
https://publicationethics.org/oversight

Dusevné vlastnictvo
https://publicationethics.org/intellectualproperty
Sprava a riadenie ¢asopisu
https://publicationethics.org/management
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= Recenzné konanie
https://publicationethics.org/peerreview

= Diskusie a opravy po vydani
https://publicationethics.org/postpublication

Clanok V. Nezavislost' a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-

tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. Its aim is to
provide a stimulating and inspirational platform for scientific and socie-
ty-wide beneficial solutions to current legal issues and their communica-
tion at the level of primarily legal experts, but also the interested general
public in the context of their broadest interdisciplinary social relations,
in like manner at the national, regional and international levels.

The journal’s editorial office resides in premises of the Faculty of
Law at Trnava University in Trnava in Kollarova Street No. 10 in Trnava,
Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal https://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional legal level and the level of the
civic society, as well as for scientific and society-wide beneficial solutions
to current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author’s fee (royalty). Also, the pro-
cesses of receiving, reviewing and publishing of contributions in the
journal are carried out exclusively free of charge. Submission of contribu-
tions for publication understands the editorial office of the journal as
a manifestation of the will of the authors, through which the authors all
at once knowingly and voluntarily:

#+ express their own agreement with publication of submitted contri-
bution in the journal;

+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
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cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

4 the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4 contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
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rect indicating all the bibliographic references according to current
citation standard ISO 690.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics (COPE) published on
the website of the Committee on Publication Ethics https://publication-
ethics.org/. Listed principles and guidelines of publication ethics are
binding for contributors, journal’s editorial board, journal’s editors and
editorial office, contribution reviewers as well as journal’s publisher.

The journal rejects and strictly condemns any scientific and publish-
ing unethical and academically dishonest practices, which include, among
others, plagiarism, manipulation of citations or falsification, alteration,
selective omission and fabrication of data and sources.

The editors and the Editorial Board of the journal actively make eve-
ry effort to prevent as well as to eliminate the risk of any cases of scientif-
ically and publicationally unethical and academically dishonest behav-
iour of all participating subjects.

In the event that the editors, the Editorial Board or the publisher of
the journal are made aware of any manifestation of scientifically and
publicationally unethical and academically dishonest research practices
applied in connection with a submitted or already published paper in the
journal, the editors or the publisher will follow the Committee on Publi-
cation Ethics’s (COPE) guidance https://publicationethics.org/guidance
in dealing with and correcting the revealed state of affairs, in accordance
with the accepted principles and recommendations applicable to the fol-
lowing areas:

+ Allegations of misconduct
https://publicationethics.org/misconduct
Authorship and contributorship
https://publicationethics.org/authorship
Complaints and appeals
https://publicationethics.org/appeals

Conflicts of interest/Competing interests
https://publicationethics.org/competinginterests
Data and reproducibility
https://publicationethics.org/data

= & #& &
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#+ Ethical oversight
https://publicationethics.org/oversight
Intellectual property
https://publicationethics.org/intellectualproperty
Journal management
https://publicationethics.org/management

Peer review processes
https://publicationethics.org/peerreview
Post-publication discussions and corrections
https://publicationethics.org/postpublication

= # # #¥

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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