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Editorial k zimnej edicii
SOCIETAS ET IURISPRUDENTIA 2021

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila Stvrté ¢islo deviateho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
rocne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktudlne, Stvrté Cislo deviateho rocnika c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA pontka celkovo pat samostatnych vedeckych Studii na-
pisanych v dvoch réznych jazykoch - v anglictine a slovencine. V poradi
prva Studia ponuka citatelom velmi komplexny a podrobny pohlad na
urcujice pracovnopravne ustanovenia a praktické otazky suvisiace
s problematikou stresu na pracovisku vyvolaného neprimeranymi pozia-
davkami na vykon prace podl'a slovenského pravneho poriadku. Nasledu-
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‘ I SOCIETAS ET IURISPRUDENTIA
CIETAS
juca Stadia dokladne analyzuje, sprehladiiuje a prikladne vysvetl'uje
problematiku teroristického ,,modus operandi“ vo svete vo vztahu k och-
rane zakladnych l'udskych prav. Tretia Stadia sa venuje vel'mi podrob-
nému systematickému objasneniu, ako aj hibkovej analyze problematiky
sucasnej pol'skej pravnej upravy tykajicej sa konkurencieschopnosti trhu
prace a socialneho zatazenia zamestnavatel'ov v Pol'sku. V poradi d’alsia
$tidia predstavuje systematické a hibkové vymedzenie a objasnenie kl'i-
Covych otdzok spajajucich sa s problematikou vplyvu procesnej aktivity
sporovych stran a uplatiiovania sudcovskej koncentracie konania na do-
kazovanie v slovenskom civilnom sporovom konani. Posledn4, piata stu-
dia pontika ¢itatel'ovi rozsiahly hibkovy vyklad spaty s pravnymi otazka-
mi suvisiacimi s pojmom nahradného vyzivného v kontexte novely zako-
na ¢. 489/2021 Z.z., ato vramci slovenského prava socidlneho zabezpe-
Cenia.

V suvislosti s vydanim Stvrtého cisla deviateho ro¢nika ¢asopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vsetkych je-
ho citatelov, prispievatelov aj priaznivcov, Ze Casopis je registrovany
v medzinarodnych vedeckych databazach Crossref, ERIH PLUS a Index
Copernicus International a poZiadal o registraciu v d'alSich medzinarod-
nych vedeckych databdzach. Sicasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového ¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 144 Kkrajin navstev (v abecednom poradi):

1. Afganistan 49. Iran 97. Pakistan

2. Albansko 50. Island 98. Palestina

3. Alzirsko 51. Izrael 99. Panama

4. Angola 52. frsko 100.Paraguaj

5. Argentina 53. Jamajka 101.Peru

6. Arménsko 54. Japonsko 102.PobrezZie slonoviny
7. Australia 55. Juzna Afrika 103.Pol'sko

8. AzerbajdZan 56. Juzna Koérea 104.Portoriko

9. Bahrajn 57. Kambodza 105. Portugalsko

10. Bangladés 58. Kamerun 106.Rakusko

11. Barbados 59. Kanada 107.Rumunsko

12. Belgicko 60. Kazachstan 108.Rusko

13. Benin 61. Kena 109.Rwanda

14. Bielorusko 62. Kirgizsko 110.Salvador

15. Bolivia 63. Kolumbia 111.Saudska Arabia

16. Bosna a Hercegovina 64. Kongo - Kinshasa 112.Senegal

17. Brazilia 65. Kosovo 113.Seychely
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18. Bulharsko 66. Kostarika 114.Singapur

19. Burkina Faso 67. Kuba 115.Sint Maarten

20. Burundi 68. Kuvajt 116.Slovensko

21. Curagao 69. Laos 117.Slovinsko

22. Cyprus 70. Libanon 118.Spojené arabské emiraty
23. Ceska republika 71. Litva 119.Spojené kral'ovstvo
24. Cile 72. Libya 120.Spojené Staty americké
25. Cina 73. Loty$sko 121.Srbsko

26. Dansko 74. Luxembursko 122.Sri Lanka

27. Dominika 75. Maceddnsko 123.Sudéan

28. Dominikanska republika 76. Madagaskar 124.Syria

29. Egypt 77. Mad'arsko 125.Spanielsko

30. Ekvador 78. Malajzia 126.Svajtiarsko

31. Esténsko 79. Malawi 127.Svédsko

32. Etiépia 80. Malta 128.Tadzikistan

33. Fidzi 81. Maroko 129.Taiwan

34. Filipiny 82. Mauricius 130. Taliansko

35. Finsko 83. Mexiko 131.Tanzania

36. Franctizsko 84. Mjanmarsko 132.Thajsko

37. Ghana 85. Moldavsko 133.Togo

38. Grécko 86. Mongolsko 134.Trinidad a Tobago
39. Gruzinsko 87. Mozambik 135.Tunisko

40. Guatemala 88. Namibia 136.Turecko

41. Guinea 89. Nemecko 137.Uganda

42. Holandsko 90. Nepal 138.Ukrajina

43. Honduras 91. Nigéria 139.Uruguaj

44. Hongkong 92. Nikaragua 140.Uzbekistan

45. Chorvatsko 93. Nérsko 141.Venezuela

46. India 94. Nova Kaledénia 142.Vietnam

47. Indonézia 95. Novy Zéland 143.Zambia

48. Irak 96. Oman 144.Zimbabwe

SOCIETAS

IVRISPRVDENTIA

Pri prileZitosti vydania Stvrtého ¢isla deviateho ro¢nika casopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s Citatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tiez vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redakénej rady ¢asopisu a redakénému timu.
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Verim, Ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnud a inSpirativnu platformu pre komunikaciu na urovni odbornej aj
obcdianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-
nosné rieSenia aktudlnych pravnych otazok v kontexte ich najsirsich in-
terdisciplinarnych spoloCenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej Grovni.

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
[URISPRUDENTIA do okamihu vydania Stvrtého c¢isla deviateho ro¢nika

oy % &

1 DI G654
Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS

ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakcnej rady aredakcie ¢asopisu SOCIETAS ET [U-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 31. december 2021
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Editorial for Winter Edition
of the SOCIETAS ET IURISPRUDENTIA 2021

Dear readers and friends,

let me introduce the fourth issue of the ninth volume of SOCIETAS ET IU-
RISPRUDENTIA, an international scientific online journal for the study of
legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, fourth issue of the ninth volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of five separate scientific stud-
ies written in two different languages - in the English and Slovak lan-
guages. The very first study offers readers a very complex and detailed
view of the determining labour-law provisions and practical issues relat-
ed to the issue of stress in the workplace caused by disproportionate re-
quirements for the performance of work under the Slovak law. The fol-
lowing study thoroughly analyses, clarifies and exemplarily explains the
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issue of the terrorist “modus operandi” in the world in relation to the
protection of the fundamental human rights. The third study concen-
trates on a very detailed systematic clarification as well as in-depth ana-
lysis of the questions of the current Polish legislation on the competitive-
ness of the labour market and the welfare burden laid on the employing
entities in Poland. The next study presents systematic and thorough qua-
lifying and clarifying of the key questions related to the issue of the im-
pact of procedural activity of the parties and the application of judicial
concentration of proceedings on evidence in the Slovak civil litigation.
The final, fifth study offers the reader an extensive in-depth commentary
on the legal questions related to the concept of the alimony benefit in the
context of the amendment to the Act No.489/2021 Coll., within the
framework of the Slovak social security law.

In relation to the release of the fourth issue of the ninth volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been regis-
tered in the international scientific databases Crossref, ERIH PLUS and
Index Copernicus International and applied for registration in other in-
ternational scientific databases. At the same time, we would like to in-
form that till the date of the new issue, the journal’s websites had record-
ed a total of 144 countries of visits (in alphabetical order):

1. Afghanistan 49. Ghana 97. Pakistan

2. Albania 50. Greece 98. Palestine

3. Algeria 51. Guatemala 99. Panama

4. Angola 52. Guinea 100.Paraguay

5. Argentina 53. Honduras 101.Peru

6. Armenia 54. Hong Kong 102.Philippines
7. Australia 55. Hungary 103.Poland

8. Austria 56. Iceland 104.Portugal

9. Azerbaijan 57. India 105. Puerto Rico
10. Bahrain 58. Indonesia 106.Romania

11. Bangladesh 59. Iran 107.Russia

12. Barbados 60. Iraq 108.Rwanda

13. Belarus 61. Ireland 109.Saudi Arabia
14. Belgium 62. Israel 110.Senegal

15. Benin 63. Italy 111.Serbia

16. Bolivia 64. Jamaica 112.Seychelles
17. Bosnia and Herzegovina 65. Japan 113.Singapore
18. Brazil 66. Kazakhstan 114.Sint Maarten
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19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.

Bulgaria
Burkina Faso
Burundi
Cambodia
Cameroon
Canada

Chile

China
Colombia
Congo - Kinshasa
Costa Rica
Cote d’'Ivoire
Croatia

Cuba

Curagao
Cyprus

Czech Republic
Denmark
Dominica
Dominican Republic
Ecuador

Egypt

El Salvador
Estonia
Ethiopia

Fiji

Finland

France
Georgia
Germany

67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91.
92.
93.
94.

95

Kenya
Kosovo
Kuwait
Kyrgyzstan
Laos

Latvia
Lebanon
Libya
Lithuania
Luxembourg
Macedonia
Madagascar
Malawi
Malaysia
Malta
Mauritius
Mexico
Moldova
Mongolia
Morocco
Mozambique
Myanmar
Namibia
Nepal

New Caledonia
New Zealand
Nicaragua
Nigeria

. Norway
96.

Oman
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115.Slovakia
116.Slovenia

117.South Africa
118.South Korea
119.Spain

120.Sri Lanka

121.Sudan

122.Sweden
123.Switzerland
124.Syria

125.Taiwan
126.Tajikistan
127.Tanzania
128.Thailand

129.The Netherlands
130.Togo

131.Trinidad and Tobago
132.Tunisia

133.Turkey

134.Uganda

135.UKkraine

136.United Arab Emirates
137.United Kingdom
138.United States of America
139.Uruguay
140.Uzbekistan
141.Venezuela
142.Vietnam
143.Zambia
144.Zimbabwe

On the occasion of launching the fourth issue of the ninth volume of
the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

EDITORIAL
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I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.
Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal

SOCIETAS ET IURISPRUDENTIA before Issuing the Fourth Issue of the Ninth Vol-
ume

1 I 6654
Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-

RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, December 31, 2021
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Stres na pracovisku vyvolany neprimeranymi
poZiadavkami na vykon pracel

Workplace Stress due to the Inappropriate
Working Requirements

Marcel Dolobac
Matus Ridzon

Abstract: The paper deals with the issue of legal protection of the employ-
ees against stress in the workplace which is caused by inappropriate work
requirements of the employer. The authors offer an insight into the pre-
sented issues after taking into account the general principles of standards
for the work input. The standards for the work input are analysed in con-
nection to the mental health protection of the employees. The paper results
into the ideas linked to an improvement of the legal regulation and the
practice in the field of the subject matter.

Key Words: Labour Law; Stress; Mental Health of an Employee; Labour
Consumption Standards; Human Dignity; Occupational Health and Safety;
the Slovak Republic.

Abstrakt: Prispevok sa zaoberd problematikou prdvnej ochrany zamest-
nancov pred stresom na pracovisku, ktory je vyvolany neprimeranymi pra-
covnymi poZiadavkami zamestndvatel'a. Autori pontikajii ndhl'ad na pred-
kladant problematiku po zohladneni vseobecnych vychodisk normovania
prdce. Normy spotreby prdce analyzuju vo vztahu k ochrane dusevného
zdravia zamestnancov. Prispevok vytstuje do tivah o moznostiach zlepse-
nia prdvnej tipravy a praxe v oblasti predmetnej problematiky.

KTlicové slovad: Pracovné prdvo; stres; duSevné zdravie zamestnanca; nor-
my spotreby prdce; l'udskd déstojnost; bezpecnost' a ochrana zdravia pri
prdci; Slovenskd republika.

-

Prispevok bol spracovany vramci rieSenia grantovej ulohy Agentiry na podporu vy-
skumu a vyvoja ¢ APVV-16-0002 s ndzvom ,Dusevné zdravie na pracovisku a posudzova-
nie zdravotnej spdésobilosti zamestnanca”, zodpovedny riesitel’ doc. JUDr. Marcel Dolobac,
PhD.
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Uvod

Zakon ¢.311/2001 Z.z. Zakonnik prace v zneni neskorsich predpisov (d'a-
lej len ,Zakonnik prace“) v § 133 predstavuje zakladné pravidla vztahu-
juce sa na normovanie prace a proces ich uvadzania do Zivota. Stanovo-
vanie kvantitativnych, ako aj kvalitativnych poziadaviek na vykonavanu
pracu je zasadné pre realizaciu pracovnopravnych vztahov zamestnava-
tel'a a zamestnanca. Normovanie prace okrem toho, Ze do vyraznej miery
kopiruje poziadavky zamestnavatel'a na zamestnancami vykonavanu pra-
cu, musi reSpektovat pravo na ochranu l'udskej dostojnosti zamestnanca
a dbat aj na jeho opravnené zaujmy. Neprimerané poziadavky na vyko-
navanu pracu su sposobilé vyvolat neZiaduci stres, ktory zamestnanca
nielenZe nestimuluje klepSiemu vykonu, ale navySe moZe smerovat
k poskodeniu zdravia zamestnanca, a nepriamo iku Skode na majetku
zamestnavatel'a. Cielom nasho prispevku je preskimat a zhodnotit po-
znatky tedrie v korelacii s praxou zamestnavatel'ov pri stanovovani no-
riem spotreby prace v spojeni s ochranou (nielen) dusevného zdravia za-
mestnancov.

1 Zakladny tcel a sp6sob normovania prace

Zakladny pravny predpis pracovného prava - Zakonnik prace v sebe
primarne kumuluje pravne normy hmotnopravnej povahy. Niektoré in-
Stituty upravené v Zakonniku prace su vsak upravené aj normami pro-
cesnopravnej povahy. Predmetny pristup zidkonodarcu prispieva ku
komplexnej tUprave nielen hmotnopravnych normativov relevantnych
skutoc¢nosti, ale i ku zavedeniu procesného postupu, ktory ich uvadza do
Zivota. Takyto priklad je prave v normovani prace, ktoré je upravené
v § 133 Zakonnika prace. Ustanovenie § 133 ods.3 Zakonnika prace
predstavuje procesny postup ako zaviest ¢i zmenit normy spotreby pra-
ce bez potreby ich Upravy v kolektivnej zmluve. Hmotnopravny zaklad
normovania prace stanovuje § 133 ods. 1, 2 a 4 Zdkonnika prace. Aby sme
vSak spravne pochopili obsah predmetnych ustanoveni, je nevyhnutné
poznat skuto¢ny vyznam pouzivanych pojmov.

Odborna literatiira vnima normovanie prace ako jednu z foriem or-
ganizicie prace.? S ohl'adom na skutoc¢nost, Ze Zakonnik prace blizsie le-

2 Bliz8ie pozri STRYCKOVA, ]. Normovanie spotreby prace a tikolova mzda. In: Epi.sk - Eko-
nomické prdvne informdcie [online]. 2005-07-07 [cit. 2021-10-11]. ISSN 2644-4674. Do-
stupné na: https://www.epi.sk/odborny-clanok/Normovanie-spotreby-prace-a-ukolova-
mzda.htm.
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gislativne nevymedzuje pojem normovanie prace ¢i iné pojmy, ktoré
s tymto pojmom suvisia, pre ich vymedzenie musime siahnut’ po pravnej
tedrii, ktorda medzi tieto pojmy zarad'uje normu ¢asu, normu mnozstva
anormu poctu. Literatira predmetné pojmy vymedzuje nasledovne: Za
normu ¢asu mozno povazovat normu, ktora vymedzuje, kol'’ko ¢asu spot-
rebuje zamestnanec alebo skupina zamestnancov na splnenie celého pra-
covného tkonu alebo na jeho jednotku vyjadrent predmetom, dizkou,
plochou, objemom ¢i hmotnostou (napriklad ¢as potrebny na vyrobenie
jedného okna, respektive ¢as potrebny na vybratie 25 kg zemiakov). Nor-
ma mnozstva je zase inym vyjadrenim normy Casu, spocivajicim vo vy-
medzeni mnozstva prace, ktoré ma vykonat jeden pracovnik za jednotku
pracovného Casu (za jeden den je potrebné vyrobit jedno okno, respekti-
ve za 4 miniity a 52 sekind je potrebné vybrat' 5 kg zemiakov). Uplne iny
charakter ma norma poctu, ktora stanovuje, kol'ko pracovnikov urcitych
profesii a kvalifikacif je potrebnych v organiza¢nom utvare, aby si mohol
riadne (a bez stresu - pozn. autorov) plnit’ svoje funkcie.3

AKy je vsak ticel normovania prace? Z pohl'adu zamestnavatel'a bude
najdolezitejSou tlohou normovania prace, vychadzajic z odbornych ana-
lyz, urcit, aky je optimalny spdsob vykonavania prace a z toho nasledne
profitovat vo forme zlepSenia organizacie prace na pracovisku.* Vysled-
kom tohto procesu bude potom spravne planovanie potreby pracovnych
sil v previazani so skuto¢nou potrebou prace v urcitom rozsahu, ato za
ucelom efektivneho vykonu (napriklad podnikatel'skej) ¢innosti zamest-
navatel'a, spocivajuceho v poskytovani kvalitnych vyrobkov a sluzieb,
maximalizovani zisku ¢i budovani dobrého mena zamestnavatel’a.

Stanovenie noriem spotreby prace je z pohl'adu zamestnavatel'a po-
trebné aj vzhl'adom na skutoc¢nost, Ze zamestnanec je povinny vykonavat
pre zamestnavatela pracu, no nezodpoveda za dosiahnutie pozadované-
ho vysledku, na rozdiel od obchodnopravnych kontraktov. I z tohto dé-
vodu koresponduje v stlade so zaujmami zamestnavatela hospodarska
prax, vyZadujuica si stanovenie noriem prace ako objektivne meratel'nych
vysledkov pracovnej ¢innosti.

3 Spracované podla SUKENIKOVA, A. ed. Pracovno-prdvny vykladovy slovnik. 1. vyd. Zilina:
Poradca, 2018, s. 116-117. ISBN 978-80-8162-032-4.

4 Bliz$ie pozri BARANCOVA, H. et al. Zdkonnik prdce: Komentdr. 2.vyd. Bratislava: C. H.
Beck, 2019, s. 1068. ISBN 978-80-89603-78-7.

5 Blizsie pozri TKAC, V., 0. MATEJKA, D. FRIEDMANNOVA a B. MASAR. Zdkonnik prdce: Ko-
mentdr. 1. vyd. Bratislava: Wolters Kluwer, 2014, s. 549. ISBN 978-80-8168-069-4.
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Je prirodzené, Ze za ticelom dosahovania opravnenych cielov bude
zamestnavatel od zamestnanca poZadovat vykonavanie prace v ur¢itom
stupni kvality (kvalitativna stranka prace), ako i v urc¢itom stanovenom
pocte vykonov za vopred stanoveny cas (kvantitativna stranka prace).
Pre urcCenie pracovného procesu, a to najma vo vyrobnej sfére, budu pre-
to normy spotreby prace dolezité nielen pre urcenie pracovného tempa
zamestnancov a mnozstva prace, ale i na zistenie toho, ktory zamestna-
nec je ochotny aschopny splnit poziadavky zamestnavatela na urcitej
urovni, o moZe mat vplyv nielen na jeho odmeriovanie, ale i na moZnost
skoncenia pracovného pomeru vypovedou danou zamestnavatel'om pod-
I'a § 63 ods. 1 pism. d) bod 4 Zakonnika prace.®

Hrozba vypovede zo strany zamestnavatel'a podl'a ustanovenia § 63
ods. 1 pism.d) bod 4 Zakonnika prace, ale tieZ obava znepriaznivého
pracovného prostredia vytvaraného zamestnavatelom z dévodu neplne-
nia noriem spotreby prace mozu v zamestnancovi vyvolavat stres. Ten
mozZe znasobovat i skuto¢nost, Ze ostatni zamestnanci, inSpirovani ¢i do-
tlaceni neprimeranymi poziadavkami na vykonavanu pracu, si schopni
tieto poZziadavky spliat ¢i ich prekratovat. Netreba ale zabuidat, Ze aj ta-
kito Uspesni zamestnanci mnohokrat vykonavaju pracu pod vplyvom
stresu a na ukor fyzického a psychického zdravia. Je zrejmé, Ze vSetky na-
sledky pretaZovania zamestnancov prostrednictvom urcovania neprime-
ranych poziadaviek na vykonavanua pracu su neziaduce, a preto zakono-
darca v sulade s bezpecnostou a ochranou zdravia pri praci prijal postup
normovania upraveny v § 133 Zakonnika prace.

2 Legislativny ramec ochrany (dusSevného) zdravia pri normovani
prace

Ustanovenie § 133 Zakonnika prace zakotvuje moznost zavadzat alebo
menit uz zavedené normy spotreby prace len na zaklade objektivneho
posudenia pozZadovaného mnoZstva prace a pracovného tempa zamest-
nanca. Zamestnavatel musi zaroven pri urcovani pozadovaného mnoz-
stva prace a pracovného tempa ,vziat’' do tivahy pracovné tempo primera-
né fyziologickym a neuropsychickym moZnostiam, prdvne predpisy a ostat-
né predpisy na zaistenie bezpecnosti a ochrany zdravia pri prdci, ¢as na
osobnti ocistu po skonceni prdce a ¢as na prirodzené potreby zamestnan-
ca.” Zaroven tiez ,nesmie uplatriovat’ normy spotreby prdce, v dosledku

6 Blizsie pozri SVEC, M., ]. TOMAN, et al. Zdkonnik prdce: Zdkon o kolektivnom vyjedndvant:
Komentdr: Zvizok I. 1. vyd. Bratislava: Wolters Kluwer, 2019, s. 1169-1170. ISBN 978-80-
571-0105-5.
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ktorych by mohlo ddjst’ k ohrozeniu bezpecnosti alebo zdravia zamestnan-

1%

cov.

Ochrana zdravia zamestnancov vo vztahu k normovaniu prace je ne-
priamo upravena v dalSich ustanoveniach Zakonnika prace; napriklad
podla § 174 ods. 2 Zakonnika prace ,zamestndvatel nesmie pouZivat’ taky
spbésob odmeriovania prdce, ktory by viedol pri zvySovan{ pracovnych vyko-
nov k ohrozeniu bezpecnosti a zdravia mladistvych zamestnancov.” Z d’al-
Sich pravnych predpisov moZzno spomenut § 6 ods.1 pism.t) zakona
€.124/2006 Z.z. o bezpecCnosti a ochrane zdravia pri praci aozmene
a doplneni niektorych zakonov v zneni neskorsich predpisov (d’alej len
»Zakon o bezpecnosti a ochrane zdravia pri praci“), ktorého znenie sta-
novuje, Ze ,zamestndvatel' v zdujme zaistenia bezpecnosti a ochrany zdra-
via pri prdci je povinny nepouZivat' pri prdcach, pri ktorych st zamestnanci
vystaveni zvysenej moznosti vzniku trazu alebo iného poskodenia zdravia,
taky spdsob odmeriovania za prdcu, ktory by pri zvySovani pracovnych vy-
konov mohol mat’ za ndsledok ohrozenie bezpelnosti alebo zdravia za-
mestnancov.“

Nariadenie Eurépskeho parlamentu a Rady (ES) ¢.561/2006 o har-
monizacii niektorych pravnych predpisov v socialnej oblasti, ktoré sa ty-
kajti cestnej dopravy, ktorym sa menia a dopitiajui nariadenia Rady (EHS)
¢.3821/85 a (ES) ¢. 2135/98 a zrusuje nariadenie Rady (EHS) ¢. 3820/85
v ¢lanku 10 ods. 1 zakazuje dopravnym podnikom, aby vodicov, ktorych
zamestnavaju, alebo vodicov, ktorych maju k dispozicii, odmenovali ,vo
forme prémie alebo priplatku ku mzde, ktord by stvisela s prejdenou vzdia-
lenost'ou a/alebo mnoZstvom dopraveného tovaru, ak md platba taky cha-
rakter, ktory by ohrozil bezpecnost' na cestdch a/alebo podnietil porusenie
tohto nariadenia.”

Zakon ¢.355/2007 Z.z. o ochrane, podpore a rozvoji verejného zdra-
via a 0 zmene a doplneni niektorych zakonov v zneni neskorsich predpi-
sov (d’alej len ,zdkon o ochrane, podpore arozvoji verejného zdravia“)
zabezpecuje ochranu zdravia pred fyzickou zataZou pri praci, psychickou
pracovnou zataZou a senzorickou zataZou pri praci. Zakotvuje povinnost
zamestnavatela ,zabezpecit' technické, organizacné a iné opatrenia, ktoré
vylicia alebo zniZia na najniZsiu moZni a dosiahnutelnii mieru zvysenu
fyzicku zdtaZ pri prdci”a uklada zamestnavatel'ovi povinnost ,dodrZiavat’
najvyssie pripustné hodnoty celkovej a lokdlnej fyzickej zdtaZe zamestnan-
cov”a ,dodrziavat limitné hodnoty vynakladanych svalovych sil a frekven-
cie pohybov.” K potrebe ochrany zamestnanca pred jeho psychickou zata-
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Zou, senzorickou zatazou (i pracovnym stresom) sa viazZe najma znenie
§ 38 ods. 3 pism. a) a b) zakona o ochrane, podpore a rozvoji verejného
zdravia, ktoré stanovuje, Ze zamestnavatel je prave v tychto oblastiach
zataze povinny ,zabezpelit postdenie psychickej pracovnej zdtaZe a sen-
zorickej zdtaze zamestnancov” a ,zabezpecit' technické, organizacné a iné
opatrenia, ktoré vylicia alebo zniZia na najnizZsiu moznu a dosiahnutelnu
mieru zvySenu psychicki pracovni zdtaZ a senzoricki zdtaZ zamestnan-

“

cov.

Nastavenie maxim, ktoré su pripustné pre fyzickd zataz zamestnan-
cov podla pohlavi a vekovych kategdrii, upravuje vyhlaska Ministerstva
zdravotnictva Slovenskej republiky ¢.542/2007 Z.z. o podrobnostiach
o ochrane zdravia pred fyzickou zatazZou pri praci, psychickou pracovnou
zatazou a senzorickou zataZou pri praci (d’alej len ,vyhlaska“), ktora
o Cosi konkrétnejsie rozvija obsah § 38 zdkona o ochrane, podpore a roz-
voji verejného zdravia. VyhlaSka normuje, Ze ,celkovd fyzickd zdtaZ za-
mestnanca nesmie presiahnut’ pripustné hodnoty celkovej fyzickej zdtaze
zamestnancov, ktoré su uvedené v prilohe ¢. 2. Pri preskimani tabuliek,
ktoré su sucastou prilohy €. 2 uvadzanej vyhlasky, zistime maxima aj pre
jednotlivé zmeny. Spravnym krokom je i vymedzenie priemernych pri-
pustnych hodno6t pri fyzickej praci vykonavanej velkymi svalovymi sku-
pinami, ktoré by mohli byt smerodajné pre normovanie prac, pre ktoré je
rozhodujliica najma fyzicka praca zamestnancov, vykonavana prostred-
nictvom vel'kych svalovych partii.

V suvislosti s uvadzanou vyhlaskou vsak nemozno zabudnut ani na
trochu komplikovanejSie vymedzenie psychickej pracovnej zataze ajej
hodnotenia. Na zaver v§ak moZno poznamenat, Ze vyhlaSka v § 7 zakot-
vuje ,opatrenia, ktoré vylicia alebo zniZia na najniZsiu moZnu a dosiahnu-
telni mieru zvySenu psychicki pracovnu zdtaz“ Medzi tieto opatrenia
patria i organizacné opatrenia, ktoré predchadzaju psychickému preta-
Zeniu a spocivaju v rezime prace a odpocinku vratane primeraného strie-
dania pracovnych zmien a primeraného zaradenia prestavok. O ¢osi do-
leZitejSie vSak bude vymedzenie ,inych opatreni“ spoc¢ivajicich aj v pozi-
tivnej motivacii zamestnancov na plneni pracovnych tuloh vrozsahu
a spésobom zodpovedajucim ich schopnostiam, zru¢nostiam, skisenos-
tiam a predpokladom. Takato motivacia by nemala prekracovat hranice,

ktoré by v zamestnancoch vyvolavali neprimerany stres.

Z predkladanych ustanoveni predmetnych zakonov je zrejmé, Ze
problematika normovania prace nie je izolovana a suvisi s mnoZstvom
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inych ustanoveni pracovnopravnych predpisov. Z textu zakonov a podza-
konnych noriem vyplyva, Ze postupy normovania prace maju za ciel’ ob-
jektivizovat pozadované mnoZstvo prace a pracovné tempo zamestnan-
ca.’” Je zjavné, Ze objektivizicia normovania prace vyrazne prispieva
k eliminacii stresu zamestnanca, ktory by bol vyvolany neprimeranymi
poZiadavkami na vykonavanu pracu.

Neprimerané normovanie prace sa v niektorych pripadoch méze pri-
bliZovat' k praci, ktora nerespektuje I'udski déstojnost. Ak normy spot-
reby prace nereSpektuju 'udskd dostojnost zamestnancov, tak tieto ne-
moZu poZivat ochranu prostrednictvom noriem, ktoré by vynucovali ich
plnenie, pretoze su v priamom rozpore so zakladnymi piliermi zaklad-
nych l'udskych prav a slobdd.8

3 Stres pod tarchou noriem spotreby prace

Stres je stav vznikajuci zo subjektivneho pocitu ¢loveka, Ze nie je schopny
preklenut priepast medzi poziadavkami kladenymi na jeho osobu a oca-
kavanymi vysledkami. Stres je sprevadzany fyzickymi ¢i psychologickymi
poruchami alebo spolo¢enskymi potiazami. Clovek je dobre prispésobeny
na zvladnutie kratkodobého vystavenia psychickej tiesni, ¢o je, samo-
zrejme, velkou prednostou, avsak so zvladnutim intenzivneho dlhotrva-
juceho vystavenia psychickému natlaku moze mat zavazné problémy. Je
zrejmé, Ze rozne osoby mdzZu na totozné stresové situdcie reagovat roz-
ne, ba dokonca jedna a ta istd osoba méze reagovat v ramci totoznych si-
tudcii rozdielne tiez v odliSnych obdobiach svojho Zivota.? Aj napriek
uvedenému musia byt normy spotreby prace nastavené objektivne, zo-
hl'adniujic primerané priemerné poZiadavky na jednotlivca ¢i kolektiv
zamestnancov vykonavajucich totoznu pracu. Predmetné tvrdenie vsak
nebrani tomu, aby zamestnavatel' zohl'adiioval urcité osobitosti normo-
vania prace pri jednotlivych kategdriach zamestnancov, aby tak zadost-
ucinil prihliadnutiu na osobité stanovenie rozsahu pracovného casu,
usporiadanie pracovného casu ¢i iné osobitosti vyplyvajuice z ich osobit-
ného statusu. Pre napihanie noriem spotreby prace budd mat svoj vyz-

~

Porovnaj Dévodovii sprdvu k zdkonu ¢& 361/2012 Z.z., ktorym sa meni a dopliia zdkon
& 311/2001 Z.z. Zdkonnik prdce v zneni neskorsich predpisov a ktorym sa menia a dopliiajii
niektoré zdkony, k bodu 79.

8 BlizSie pozri BARANCOVA, H., M. SVEC aM. BULLA. Ochrana zamestnanca, stc¢asnost’
a budiicnost’ pracovného prdva. 1.vyd. Bratislava: Sprint dva, 2012, s. 61. ISBN 978-80-
89393-66-4.

9 Blizsie pozri BARANCOVA, H. Sikana a mobing na pracovisku: Prdvne problémy. 1.vyd.

Praha: Leges, 2014, s. 79. ISBN 978-80-7502-036-9.
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nam vyslovne subjektivne kategoérie, ako st napriklad aktudlne zazemie
(rodinné, socidlne...) zamestnanca, jeho aktudlna fyzickd ¢i mentalna
zdatnost' i pohoda; na druhej strane, mnohé okolnosti, ktoré ovplyviiuja
pracovny vykon, mozno vnimat aspon Ciasto¢ne objektivne, ako napri-
klad vek blizky mladistvému zamestnancovi alebo, naopak, preddéchod-
kovy vek, prax a pracovné skisenosti a podobne.

Ak nie su reSpektované osobitny status zamestnanca a objektivne
osobitosti vykonu jeho prace, mo6Zu neobjektivne ¢i neziaduco generali-
zujuce normy spotreby prace, ktoré nezohl'adiiuju osobitné skupiny za-
mestnancov, vyvolavat kumuldciu Gnavy zamestnanca, pricom uvedena
skutoc¢nost ma jednoznacne vyznam pre vznik psychosocialnych rizik na
pracovisku.10 Je nepochybné, Ze tinava, nechut’ pracovat alebo napriklad
az odpor kpraci idd ruka vruke so stresom zamestnanca, vyvolanym
nemoznostou naplnit pozadované normy spotreby prace.

Uvedené zavery koreSponduju tieZ s ndzorom odbornej literatiry,
ktora jasne dava najavo, ze aj ked pojem normy spotreby prace evokuje
potrebu zaviest u zamestnavatel'a najlepsi pracovny vykon, tak pre vy-
tvorenie vhodného pracovného prostredia je oto podstatnejSie, aby
z pohl'adu psycholégie prace boli vytvarané také pracovné podmienky,
ktoré umoznia vysoku produktivitu prace, ako aj pracovnu pohodu.11

Stres zamestnanca na pracovisku by mal byt pre zamestnavatel'a ne-
Zelany aj z dovodu, Ze moze prispiet k riziku zvysenia poctu pracovnych
urazov, ktoré pre zamestnivatela neznamenaji len docasnd prace-
neschopnost zamestnanca, ale vniektorych pripadoch ijeho stratu
(z dovodu dlhodobej straty zdravotnej spésobilosti zamestnanca na vy-
kon prace), s neZelanymi finanénymi ndkladmi. Zamestnavatel' by nemal
zabudat, Ze zamestnancovi, s ktorym zamestnavatel skonc¢i pracovny
pomer vypovedou alebo dohodou z dévodov, Ze zamestnanec nesmie vy-
konavat pracu pre pracovny uraz ¢i chorobu z povolania, patri pri skon-

10 Bliz$ie pozri OLSOVSKA, A. a M. SVEC. Normy spotreby prace, bezpe¢nost’ prace a zastup-
covia zamestnancov. In: H. BARANCOVA, ed. Nové technoldgie v pracovhom prdve a bez-
pecnost’ a ochrana zdravia pri prdci: Prdvne a psychologické aspekty. 1. vyd. Praha: Leges,
2017,s.37.1SBN 978-80-7502-241-7.

11 Blizgie pozri OLSOVSKA, A. a M. SVEC. Normy spotreby prace, bezpe¢nost’ prace a zastup-
covia zamestnancov. In: H. BARANCOVA, ed. Nové technoldgie v pracovnom prdve a bez-
pecnost’ a ochrana zdravia pri prdci: Prdvne a psychologické aspekty. 1. vyd. Praha: Leges,
2017, s. 39. ISBN 978-80-7502-241-7. Pozri aj ZULOVA, J. a M. MINCICOVA. Posudzovanie
zdravotnej a psychickej spdsobilosti na prdcu (v podmienkach Slovenskej republiky). 1. vyd.
Praha: Leges, 2021, s. 98. ISBN 978-80-7502-518-0.
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Ceni pracovného pomeru odstupné v sume najmenej desatnasobku jeho
priemerného mesacného zarobku. Vyluc¢it nemozno ani uplatnenie re-
gresného naroku zo strany zdravotnej poistovne v suvislosti s thradou
nakladov na zdravotnu starostlivost o zamestnanca,!? ktory utrpel pra-
covny uraz, i ked' sa nejedna o vel'mi ¢asté pripady.

Zabezpecovanie bezpecCnosti a ochrany zdravia zamestnancov pri
praci nie je len zaujmom zamestnavatel'a, ale aj jeho zakonnou povinnos-
tou. Bezpecfnost a ochranu zdravia pri praci vymedzuje Zakonnik prace
v § 146 ods. 2 druha veta nasledovne: , Bezpecnost a ochrana zdravia pri
prdci je stav pracovnych podmienok, ktoré vylucuju alebo minimalizuji po-
sobenie nebezpecnych a skodlivych Cinitel'ov pracovného procesu a pracov-
ného prostredia na zdravie zamestnancov.” Pracovny stres je podla judi-
katiry Stidneho dvora Eurépskej Unie, ako i z nej vychadzajtcej odbornej
literatdry sucastou jednotnej Gpravy bezpecnosti prace a ochrany zdra-
via zamestnanca pri praci. Hoci zaradenie pracovného stresu do nej ne-
bolo od pociatku samozrejmé, neskor sa jednoznacne potvrdilo.13

Ak by opatrenia zo strany zamestnavatel'a alebo veducich zamest-
nancov umyselne smerovali k pretaZzovaniu zamestnancov pracou bez
ohl'adu na skutoCnost, ¢i je splnenie uloZenych pracovnych uloh ob-
jektivne moZné v uréenom pracovnom case vykonat, tak by sme mohli
hovorit i o zneuZiti prava, ktoré napliia rozmer konania v rozpore s dob-
rymi mravmi, ktoré nemoéze pozivat pravnu ochranu.'* Motivaciou za-
mestnavatel'a pre takyto postup moZze byt nielen snaha Setrit naklady na
zamestnancov a napriklad v nadvaznosti na takéto Setrenie usilie zverit
rozsah prace Standardne rozvrhnuty na dvoch alebo viacerych zamest-
nancov do vykonu prace len jednému zamestnancovi,!> ale motivaciou
moZe byt tieZ snaha zamestnavatel'a vyStvat zamestnanca z pracoviska
»dobrovol'ne, bez riskovania pripadného deklarovania neplatného skon-
Cenia pracovného pomeru sidom z dévodu materidlneho nenaplnenia

12 Bliz8ie pozri ustanovenie § 9 ods. 7 pism. ¢) Zdkona ¢. 580/2004 Z.z. o zdravotnom poisteni
a o zmene a doplneni zdkona ¢. 95/2002 Z.z. o poistovnictve a o zmene a doplneni niekto-
rych zdkonov v zneni neskorsich predpisov.

13 Bliz$ie pozri DOLOBAC, M. a M. SEILEROVA. Ochrana (dusevného) zdravia zamestnanca
v informaénom veku. 1. vyd. Ko$ice: Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnic-
ka fakulta, 2018, s. 63-66. ISBN 978-80-8152-689-3.

14 Bliz$ie pozri SVEC, M. et al. Sikanovanie, pretaZovanie a porusovanie zdkonov na pracovi-
sku. 1. vyd. Bratislava: Wolters Kluwer, 2018, s. 37. ISBN 978-80-8168-953-6.

15 Bliz§ie pozri SVEC, M. et al. Sikanovanie, pretaZovanie a porusovanie zdkonov na pracovi-
sku. 1. vyd. Bratislava: Wolters Kluwer, 2018, s. 66. ISBN 978-80-8168-953-6.
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niektorého z dévodov skoncenia pracovného pomeru prostrednictvom
okamZitého skoncenia pracovného pomeru ¢i vypovede.

Zaver

Na zaver si dovolime stru¢ne ponuknut niekol’ko postrehov smerujticich
k zlepSeniu pravnej upravy, respektive praxe pri uplatiiovani noriem
spotreby prace. Okrem toho, Ze normy spotreby prace buda koreSpondo-
vat' so vSeobecne zavaznymi pravnymi predpismi, musia byt i spravodli-
vé. Mali by zohl'adiiovat povahu pracovnej pozicie a mali by byt stcasne
prispésobené tak, aby boli pouZzitel'né pre Siroké skupiny zamestnancov.
PovaZzujeme za nespravodlivé, aby sa tie isté normy spotreby prace
uplatiiovali pri dennej praci, ako aj pri no¢nej praci; normy spotreby pra-
ce by mali reflektovat i dizku pracovnej zmeny pri nerovnomernom roz-
vrhnuti pracovného Casu. Prax, napriek zakonnej povinnosti, na uvedené
poziadavky nie vzdy spravne reaguje, a preto sa zZiada, aby v predmetne;j
oblasti prebehla vacsia osveta, pripadne aby tieto poziadavky boli zachy-
tené aj v zakladnej pravnej uprave - v Zakonniku prace aspoi v prokla-
macnom vyhlaseni.

Dal$ou neZiaducou praxou je snaha vyhnit sa legislativnym norma-
tivom, tvorenym dokonca i za Ucasti zastupcov zamestnancov na procese
tvorby noriem spotreby prace, tym, Ze normy spotreby prace zamestna-
vatelia nazvu ,indikatory vykonnosti zamestnancov“ alebo ,indikatory
vykonnosti a efektivity zamestnancov®, pricom ich pouZiju pre ducely od-
mefiovania zamestnancov, no navonok sa tvaria, Ze Ziadne normy spot-
reby prace zavedené nemaju.16

InSpekcia prace by mala kriticky vnimat’ aj sp6sob odmeiiovania vo
vztahu k vykonnosti. Neprimerané poZziadavky na vykon prace v spojeni
s pozitivnou finan¢nou motivaciou dokazu taktiez vytvorit stresujice
prostredie, ktoré vedie k neprimeranej psychickej a fyzickej zatazi. V ne-
poslednom rade mézu vytvarat diskriminacné prostredie voc¢i osobam so
Specifickym statusom.

Domnievame sa, Ze normy spotreby prace je Ziaduce posudzovat ma-
terialne, podla ich skuto¢ného obsahu. Prave materidlne skimanie

16 Kritiku uvedenej praxe nachddzame aj vo vedeckom vystupe autorov OLSOVSKA, A. a M.
SVEC. Normy spotreby prace, bezpeénost’ prace a zastupcovia zamestnancov. In: H. BA-
RANCOVA, ed. Nové technoldgie v pracovnom prdve a bezpeénost’ a ochrana zdravia pri
prdci: Prdvne a psychologické aspekty. 1.vyd. Praha: Leges, 2017, s. 34-35. ISBN 978-80-
7502-241-7.
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predmetnych noriem zastupcami zamestnancov, ako aj prisluSnymi or-
ganmi moéze priniest’ Zelany stav, ktory by reSpektoval sicasne zaujem
zamestnavatel'a na riadnom vykone prace, na ochrane zdravia a bezpec-
nosti zamestnancov pri praci, a rovnako tiez na ochrane ich dusevného
zdravia.
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Terrorist Modus Operandi
and Protection of Human Rights

Samanta Kowalska

Abstract: Nowadays, terrorist attacks increasingly often take on an amor-
phous form, which may cause the society to assume a state of inaction or to
inspire a false sense of security. Escalation of terrorist attacks leads to the
introduction of new counteractive measures and revision of the existing
systems of security. The current reflections emphasise how the essence of
human rights ought to serve as a point of reference for organs of the law
enforcement and legislation alike, with the aim of preventing arbitrary
surveillance of citizens. The paper demonstrates why it is important for
counter-terrorism strategy to be continually revisiting this axiom, which
leads to increased practicality of regulations concerning identification and
effective combating of terrorism. The axiology of human rights navigates
towards universal, timeless values which have the capability of uniting
people for the benefit of effective preventive measures based on active in-
volvement, reasonable and future-oriented legislation.

Key Words: International Law; International Public Law; Terrorism; Hu-
man Rights; International Relations; Preventive Diplomacy.

Introduction

The phenomenon of terrorism is one of the most amorphous, unpredict-
able and ruthless threats to security both for individuals and nations.
Terrorism steps out of legal, analytic and descriptive standards. Contem-
porary terrorists set themselves not only political, but also economic
aims and aims in cultural sphere. One of terrorism’s immanent traits is
constant transformation into malicious forms of violence. Increasingly
more often the attacks are of anon-military nature. One of the most
alarming changes is the tendency for debasement of the essence of law,
state and human rights. Terrorism is one of the important asymmetrical
factors of shaping of international relations. The dangerous connections
of some governments with terrorists and terrorists with organised crime
not infrequently make it hard to distinguish a terrorist act from other
forms of violence. Scientific and technical progress is another determi-
nant, as are globalisation and changes in mentality and organisation of
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social life. Knowledge about terrorism should be verified and supple-
mented and extended continuously.

The phenomenon of terrorism is one of the key issues studied by re-
searchers and experts on security. Depending on the adopted research
criteria, terrorism may be defined in various ways.! It is not unusual for
different ministries of the same country to use different terminology.
Nicholas ]. Perry likened the efforts to find a definition of terrorism that
is both satisfactory and adequately reflects reality to the “Holy Grail”.2
One approach to analysis of the definition of terrorism postulates identi-
fying the qualities that remain constant throughout the time: violence,
political nature, inspiring a sense of chronic fear, antagonizing of the so-
ciety, fetishisation of violence, mediatisation of violent attempts.3

Terrorist paradigm

The report by the European Police Office has shown an increased risk of
terrorist coups with the use of home-made explosives (known as
“HMEs”).* Other tools in the terrorist inventory include charges of the
Triacetone Triperoxide type (hereinafter referred to as the “TATP”),>
which are difficult to detect, since they can be stored in drink bottles,
postal packages, etc. Due to its properties, the TATP is used as an initiat-

-

See SCHMID, A. Terrorism - The Definitional Problem. Case Western Reserve Journal of

International Law. 2004, vol. 36, no. 2, pp. 375-419. ISSN 0008-7254.

2 See the statement of Nicholas J. Perry recalled from GREENE, A. Defining Terrorism: One

Size Fits All?. International & Comparative Law Quarterly [online]. 2017, vol. 66, no. 2,

p. 413 [cit. 2021-10-04]. ISSN 1471-6895. Available at: https://doi.org/10.1017/s00205

89317000070.

See BRUCE, G. Definition of Terrorism - Social and Political Effects. Journal of Military and

Veterans’ Health. 2013, vol. 21, no. 2, p. 30. ISSN 1835-1271; and SCHMID, A. P. The Re-

vised Academic Consensus Definition of Terrorism. Perspectives on Terrorism. 2012,

vol. 6, no. 2, p. 159. ISSN 2334-3745.

4 See European Union Terrorism Situation and Trend Report 2021 [online]. 1sted. The
Hague: European Union Agency for Law Enforcement Cooperation, 2021, p. 28 [cit. 2021-
10-04]. ISBN 978-92-95220-26-3. Available at: https://doi.org/10.2813/677724.

5 See European Union Terrorism Situation and Trend Report 2019 [online]. 1sted. The

Hague: European Union Agency for Law Enforcement Cooperation, 2019, p. 19 [cit. 2021-

10-04]. ISBN 978-92-95209-76-3. Available at: https://doi.org/10.2813/788404; and

GONSALVES, M. D., K. COLIZZA, ]. L. SMITH and ]. C. OXLEY. In Vitro and in Vivo Studies of

Triacetone Triperoxide (TATP) Metabolism in Humans. Forensic Toxicology [online].

2021, vol. 39, no. 1, pp. 59-72 [cit. 2021-10-04]. ISSN 1860-8973. Available at: https://

doi.org/10.1007/s11419-020-00540-z.
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ing material for the detonation of other explosives.® The TATP devices
may contain metal parts to cause the greatest possible injuries. Around
the time that the EUROPOL report was being developed, the highest
numbers of casualties were noted as due to jihadi attacks. The attacks
were carried out according to one or acombination of the following
strategies: mass murders (e.g. Barcelona, London, 2017), attacks aimed
at symbols of authority (e.g. Paris, 2017), attacks directed against the
ideology of the Western lifestyle and the symbols representing it (e.g.
Manchester, 2017). The time period covered by the report was character-
ised by a rise in cases of aggressors acting alone (known as “lone actor”).”
In the attacks carried out by jihadists, a frequent method was to use im-
provised explosive devices (known as “IEDs”) attached to a belt or a dif-
ferent item of clothing.8

Fanaticism, coupled with irrational ideology, may result in unpre-
dictable behaviour. Transformations in social life, scientific and techno-
logical progress as well as globalisation make it impossible to adopt
asingle, uniformly accepted definition of terrorism. The publication
“Knights of Lone Jihad” proliferated by the Islamic State of Iraq and Syria
(ISIS, Daesh) via social media contained a call to poison food and water
using chemical, biological, radiological, nuclear (known as “CBRN”")

o

See SALZANO, E., G. LANDUCCI, G. RENIERS and V. COZZANI. Domino Effects Related to
Home-made Explosives. Chemical Engineering Transactions [online]. 2014, vol. 36, p. 349
[cit. 2021-10-04]. ISSN 2283-9216. Available at: https://doi.org/10.3303 /cet1436059.
See European Union Terrorism Situation and Trend Report 2021 [online]. 1sted. The
Hague: European Union Agency for Law Enforcement Cooperation, 2021, pp. 53-54 [cit.
2021-10-04]. ISBN 978-92-95220-26-3. Available at: https://doi.org/10.2813/677724;
see also BARNES, B. D. Confronting the One-man Wolf Pack: Adapting Law Enforcement
and Prosecution Responses to the Threat of Lone Wolf Terrorism. Boston University Law
Review. 2012, vol. 92, no. 5, pp. 1613-1662. ISSN 0006-8047; and KAPLAN, J.,, H. LOOW
and L. MALKKI, eds. Lone Wolf and Autonomous Cell Terrorism [online]. 15t ed. London:
Routledge, 2015. 266 p. [cit. 2021-10-04]. ISBN 978-1-315-72426-3. Available at: https://
doi.org/10.4324/9781315724263.

See European Union Terrorism Situation and Trend Report 2018 [online]. 1sted. The
Hague: European Union Agency for Law Enforcement Cooperation, 2018, p. 18 [cit. 2021-
10-04]. ISBN 978-92-95200-91-3. Available at: https://doi.org/10.2813/00041. Cf. Euro-
pean Union Terrorism Situation and Trend Report 2020 [online]. 1st ed. The Hague: Euro-
pean Union Agency for Law Enforcement Cooperation, 2020, p.20 [cit. 2021-10-04].
Available at: https://www.europol.europa.eu/publications-events/main-reports/euro-
pean-union-terrorism-situation-and-trend-report-te-sat-2020; and European Union Ter-
rorism Situation and Trend Report 2021 [online]. 1sted. The Hague: European Union
Agency for Law Enforcement Cooperation, 2021, p. 29 [cit. 2021-10-04]. ISBN 978-92-
95220-26-3. Available at: https://doi.org/10.2813/677724.
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weapons.? Since ancient times, water reservoirs have always been loca-
tions of strategic importance. Throughout the ages, control of water re-
sources has been utilised as a form of defence against invaders, means of
exerting pressure, weakening the man power and the military potential
of the adversary. Bodies of water have been poisoned, pipelines and
pumping stations destroyed. There have also been attempts at alteration
of climatic conditions, e.g. by causing heavy fall of rain or snow. The
American air weather service, in order to hinder a truck transport of mil-
itary equipment by the North Vietnamese Army, used planes to disperse
silver iodide over the North and South Vietnam, Cambodia and Laos
(known as “Operation Popeye”).10 As a result of weather modification by
means of cloud seeding, the soil maintained a high level of moisture, the
surfaces of roads were softened and landslides occurred, thwarting
transport of people and equipment.

It is worth noting that at present, terrorists utilise both modern
technologies and military knowledge alongside methods used in ‘classic’
crime. To provide an example, the Federal Aviation Administration
banned the practice of aerial application in agriculture after it was dis-
covered that one of the people arrested after the 11 September attacks
had tried to gain an agricultural aircraft of this sort for terrorist purpos-
es.11 At the same time, the police secured spots of water intake that sup-
ply water to the citizens of New York and Washington.12 Moreover, there
is a continuing risk of attacks on nuclear power plants, the goal of which

©

See UNAL, B. and S. AGHLANL. Use of Chemical, Biological, Radiological and Nuclear Weap-
ons by Non-state Actors: Emerging Trends and Risk Factors [online]. 15t ed. London: Chat-
ham House, 2016, p. 22 [cit. 2021-10-04]. Innovation Series. Available at: https://www.
lloyds.com/news-and-insights/risk-reports/library/use-of-chemical-biological-radio-
logical-and-nuclear-weapons-by-non-state-actors.

10 See FLEMING, J. R. The Pathological History of Weather and Climate Modification: Three
Cycles of Promise and Hype. Historical Studies in the Physical and Biological Sciences
[online]. 2006, vol.37, no.1, p.13 [cit. 2021-10-04]. ISSN 1533-8355. Available at:
https://doi.org/10.1525 /hsps.2006.37.1.3.

11 See MONKE, |. Agroterrorism: Threats and Preparedness. 15t ed. Washington, DC: Library of
Congress, Congressional Research Service, 2007, pp.1-59. CRS Report for Congress,
no. RL32521; and CHAPPUIS, R. D. The Flight of Toxic Tort - Aerial Application of Insecti-
cides and Herbicides: From Drift Liability to Toxic Tort. Journal of Air Law and Commerce.
1992, vol. 58, no. 2, pp. 411-453. ISSN 0021-8642.

12See COPELAND, C. Terrorism and Security Issues Facing the Water Infrastructure Sector.

1st ed. Washington, DC: Library of Congress, Congressional Research Service, 2010. 18 p.

CRS Report for Congress, no. RL32189.
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is either to procure radioactive materials or to cause a catastrophe.!3 In
turn, in year 2002, four Moroccans were arrested under the suspicion of
links to Al-Qaeda and an intended terrorist attack involving the poisoning
of the pipeline supplying water to the United States Embassy in Rome
with a cyanide-based chemical.l* The dynamics of generating terrorism
necessitates revision of the systems of security currently in place.

Moreover, modern terrorism constitutes athreat not only to the
rights of the individual, but also to the biological balance. Laboratory de-
velopment of combinations of bacteria and viruses for criminal purposes
may produce unpredictable outcomes. Biological agents spread instantly
and across borders.!5 Terrorists can isolate biological material them-
selves; they obtain it from a sponsor state, nongovernmental actor or by
means of theft from hospitals, microbial banks or laboratories. For ex-
ample, in year 2004, in Dirksen Senate Office Building (Washington)
a highly toxic substance, ricin,¢ was found. Ricin is known to cause organ
failure and to lead to cell death by blocking the synthesis of proteins. The
Federal Bureau of Investigation prevented an attack in which members
of the Minnesota Patriots Council were planning to use ricin in cream and
spray forms. During the arrest 0.7 grams of ricin were found that had
been produced by the members of the organisation.” Had the attack not
been thwarted, this amount would have been sufficient to cause the loss
of numerous lives.

Radiological weapons present another form of threat. Radioactive
isotopes are relatively easy to obtain. The risk of illegal proliferation of

13 See BUNN, G., Ch. BRAUN, A. GLASER, E. LYMAN and F. STEINHAUSLER. Research Reactor
Vulnerability to Sabotage by Terrorists. Science & Global Security [online]. 2003, vol. 11,
no. 2-3, p. 101 [cit. 2021-10-04]. ISSN 1547-7800. Available at: https://doi.org/10.1080/
714041032.

14 See GLEICK, P. H. Water and Terrorism. Water Policy [online]. 2006, vol. 8, no. 6, p. 489
[cit. 2021-10-04]. ISSN 1996-9759. Available at: https://doi.org/10.2166/wp.2006.035.
15 See Proliferation: Threat and Response [online]. 15t ed. Washington, DC: Office of the Secre-
tary of Defense, 2001. 125 p. [cit. 2021-10-04]. Available at: https://irp.fas.org/threat/
prolif00.pdf. Warning against the threat of malicious contamination of crops and animal

feed remains relevant to this day.

16 See CENCIARELLI, O., S. REA, M. CARESTIA, F. D’AMICO, A. MALIZIA, C. BELLECCI, P.
GAUDIO, A. GUCCIARDINO and R. FIORITO. Bioweapons and Bioterrorism: A Review of
History and Biological Agents. Defence S&T Technical Bulletin. 2013, vol. 6, no. 2, p. 116.
ISSN 1985-6571.

17 See SHEA, D. and F. GOTTRON. Ricin: Technical Background and Potential Role in Terror-
ism. 1st ed. Washington, DC: Library of Congress, Congressional Research Service, 2004,
p. 4. CRS Report for Congress, no. RS21383.
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radioactive chemicals is increased in the case of insufficient protection of
military areas, laboratories and research institutes that have been used
to accumulate, to stock or to manufacture fissure materials. The collapse
of the Soviet Union, military crises and rise in criminalisation of the soci-
ety have heightened the risk of former, poorly guarded laboratories and
military facilities being broken into with the intention of proliferation of
nuclear material. Furthermore, it is impossible to rule out the possibility
of specialised smuggling networks cooperating with high-ranking gov-
ernment officials, which is another factor that may increase the danger of
illegal possession of nuclear material.

One such radioactive isotope is caesium 137, used in the process of
food preservation, utilised in the manufacturing of phototubes, glass and
ceramics, in geophysical surveys, etc. It should be noted that cancers may
develop even up to thirty years after the exposure. There is reason for
vigilance not only among services, but also civilians, since radiological
dispersal devices may be used out in the open (e.g. from a plane) as well
as indoors (e.g. in ventilation and air conditioning systems of public utili-
ty facilities).1® The tools used by terrorists to achieve their main target
are continually being modernised, which demonstrates that the dis-
cussed phenomenon is not at all ‘dormant’.

At present, there is a growing risk of aviation terrorism stemming
from the availability of unmanned aerial vehicles (known as “UAVs”), e.g.
drones, which could be used to carry explosives or missiles. Ajay Lele and
Archana Mishra have pointed out the threat of drones being used by ter-
rorists not only for transportation of conventional explosive materials,
but also the so-called “WMDs"19 (weapons of mass destruction, including
biological, chemical, nuclear weapons, industrial substances that act as
asphyxiants, poisonous or carcinogens, etc.). On the other hand, un-
manned aerial vehicles may prove helpful in the prevention of terrorism.

18 See MEDALIA, ]. “Dirty Bombs”: Technical Background, Attack Prevention and Response,
Issues for Congress. 15t ed. Washington, DC: Library of Congress, Congressional Research
Service, 2011, p. 1. CRS Report for Congress, no. R41890; DURAKOVIC, A. Medical Effects
of aTransuranic “Dirty Bomb”. Military Medicine [online]. 2017, vol. 182, no. 3-4,
pp. 1591-1595 [cit. 2021-10-04]. ISSN 1930-613X. Available at: https://doi.org/10.7205/
milmed-d-16-00256; and TANG, Z, Y. L], X. HU and H. WU. Risk Analysis of Urban Dirty
Bomb Attacking Based on Bayesian Network. Sustainability [online]. 2019, vol. 11, no. 2,
12 p. [cit. 2021-10-04]. ISSN 2071-1050. Available at: https://doi.org/10.3390/su110203
06.

19 See LELE, A. and A. MISHRA. Aerial Terrorism and the Threat from Unmanned Aerial Ve-
hicles. Journal of Defence Studies. 2009, vol. 3, no. 3, p. 61. ISSN 0976-1004.
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This brings to mind the events that occurred in Yemen, where the Central
Intelligence Agency utilised the Predator drone equipped with an AGM-
114 missile nicknamed “Hellfire”. It was used to blow up the vehicle that
was carrying a group of members of Al-Qaeda, including Qaed Salim Si-
nan al-Harethi. The man was wanted in the United States of America in
connection with premises of his participation in the preparation of a ter-
rorist attack against the American destroyer U.S.S. Cole in port of Aden
(a city located on the Gulf of Aden, Yemen). The attack claimed 17 United
States sailors, 39 more were injured.20 The events in Yemen are consid-
ered by some researchers as the beginning of “the era of weaponized dro-
ne warfare”.21

The Americans also used a drone in the operation during which the
Iranian general Qassem Soleimani, commander of the Quds Force of the
Islamic Revolutionary Guard Corps, was shot. These groups were consid-
ered as terrorist organisations by the administration of the former Amer-
ican President Donald Trump. The current American President Joe Biden,
an opposing candidate in the presidential race, commented on the deci-
sion of Donald Trump to order a strike against Iran in these words: “...
tossed astick of dynamite into atinderbox”.22 The attack occurred in
Baghdad on 3 January 2020. The United States Department of Defense
issued the following statement: “General Soleimani was actively develop-
ing plans to attack American diplomats and service members in Iraq and
throughout the region. General Soleimani and his Quds Force were re-
sponsible for the deaths of hundreds of American and coalition service
members and the wounding of thousands more. He had orchestrated at-
tacks on coalition bases in Iraq over the last several months - including
the attack on December 27t — culminating in the death and wounding of
additional American and Iraqi personnel. General Soleimani also ap-
proved the attacks on the United States Embassy in Baghdad that took
place this week. This strike was aimed at deterring future Iranian attack

20 See PERL, R. and R. O'ROURKE. Terrorist Attack on USS Cole: Background and Issues for
Congress. 1sted. Washington, DC: Library of Congress, Congressional Research Service,
2001. 6 p. CRS Report for Congress, no. RS20721.

21 See YIN, T. Game of Drones: Defending against Drone Terrorism. Texas A&M Law Review
[online]. 2015, vol.2, no.4, p.635 [cit.2021-10-04]. ISSN 1942-8634. Available at:
https://doi.org/10.37419/Ir.v2.i4.3.

22 See BORGER, J. and M. CHULOV. US Kills Iran General Qassem Suleimani in Strike Ordered
by Trump. In: The Guardian [online]. 2020-01-03 [cit. 2021-10-04]. Available at: https://
www.theguardian.com/world/2020/jan/03/baghdad-airport-iraq-attack-deaths-iran-
us-tensions.
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plans. The United States will continue to take all necessary action to pro-
tect our people and our interests wherever they are around the world”.
The White House declared that the strike against Iran was a defensive
action within the context of an antiterrorist strategy. Iran’s Supreme
Leader Ayatollah Ali Khamenei repeatedly and publicly called general So-
leimani “a martyr of the revolution”. In the opinion of many persons, the
attack has put the region at risk of a new wave of violence.

Furthermore, on 8 January 2020, a Boeing 737-800 UR-PSR passen-
ger plane crashed shortly after its departure from Tehran. It was sched-
uled for a flight from Tehran to Kiev. There were 167 passengers and
9 members of the crew on board. All were killed in the catastrophe. The
victims included citizens of Iran, Canada, Ukraine, Afghanistan, Sweden,
Germany and Great Britain. Initially, the Ukrainian Embassy reported
that the cause of the crash was an engine failure rather than an act of ter-
ror.23 After reviewing the recording which captured the moment of im-
pact of a missile against the plane, the statement was retracted. However,
the Iranian authorities denied any ties to the catastrophe. The authentici-
ty of the video has not been challenged. On 11 January 2020, Iran admit-
ted to ‘unintentionally’ targeting the flight PS752. The President of Iran,
Hassan Rouhani, attributed it to a “human error”.24 After the attack by the
United Stated forces, the Iranian troops were “at their highest level of
readiness”. According to the President of Iran, the decision to shoot down
the plane was made after it approached a “sensitive military centre” in
the form of the Islamic Revolutionary Guard Corps base and was errone-
ously recognised as a “hostile” unit. The downing happened 4 hours and
14 minutes after Iran’s retaliatory missile strikes on two United States
military bases located on the Iraqi territory (Al Asad, Erbil). The Presi-
dent of Iran described the actions which led to the downing of the
Ukraine International Airlines flight as an “unforgivable mistake”.2> The
German Foreign Minister Heiko Maas appealed on the European Union to
be more involved in the affairs in the Near and Middle East.

23See Iran Plane Crash: Ukrainian Jet Was ‘Unintentionally’ Shot Down. In: BBC News
[online]. 2020-01-11 [cit. 2021-10-04]. Available at: https://www.bbc.com/news/world-
middle-east-51073621.

24 See Iran Plane Crash: Ukrainian Jet Was ‘Unintentionally’ Shot Down. In: BBC News
[online]. 2020-01-11 [cit. 2021-10-04]. Available at: https://www.bbc.com/news/world-
middle-east-51073621.

25See Iran Plane Crash: Ukrainian Jet Was ‘Unintentionally’ Shot Down. In: BBC News
[online]. 2020-01-11 [cit. 2021-10-04]. Available at: https://www.bbc.com/news/world-
middle-east-51073621.
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The current situation between the United States of America and Iran
can be described as a test for the allies of the United States of America,
a time of trial for the existing NATO strategy and for the Western coun-
tries. In order to gauge the ‘climate’ in the region, one must consider the
past. In the State of the Union message to the Congress on January 2002,
the then United States President George Bush used the term ‘axis of
evil’?6 to refer to the states that financially supported terrorism and to
the terrorist organisations themselves. In George Bush’s view, Iran, Iraq
and North Korea were at the centre of this axis.2? After the attack on the
World Trade Center, the American administration accused Iraq of sup-
porting terrorism and possession of weapons of mass destruction. De-
spite the passage of time, the effects of the conflict in the Persian Gulf, as
aresult of which Saddam Hussein’s regime was overthrown, can still be
felt until this day. On 20 March 2003, an international coalition of troops
launched an armed attack on Iraq. After the invasion of Afghanistan
(2001) and the attack on Iraq (2003), the question still stands to what
extent have these actions contributed to stabilisation of the situation in
the region, neutralisation of the terrorist threat, supplies and infrastruc-
ture of the militants, and what the social and economic costs have been
incurred. After the collapse of Hussein’s rule was also the looting and
plundering of monuments. Nowadays, the destruction of cultural assets is
not only a part of the reality of war, but an element of a terrorist strategy.
The ongoing activity of the Islamic State of Iraq and Syria (ISIS) and other
terrorist organisations demonstrates how amorphous and hybrid in na-
ture the phenomenon of terrorism is and that the process of ‘normalisa-
tion’ of the situation in the region has not yet been concluded. The Near

26 See BONHAM, G. M. and D. HERADSTVEIT. The “Axis of Evil” Metaphor and the Restruc-
turing of Iranian Views toward the US. Vaseteh: Journal of the European Society for Iranian
Studies. 2005, vol. 1, no. 1, p. 89. ISSN 1827-1367.

27 The above-mentioned phrase is believed to have been inspired by the words of David
Frum who spoke of an “axis of hatred” during his speech at the White House, describing
the relationship between Iraq and terrorism. The term was later changed to “axis of evil”
by Michael Gerson, Frum'’s superior. Afterwards, following the suggestion of Condoleezza
Rice, President George Bush'’s National Security Advisor, and Stephen Hadley, Deputy Na-
tional Security Advisor, Iran and North Korea were included in the “axis of evil”. See
BONHAM, G. M. and D. HERADSTVEIT. The “Axis of Evil” Metaphor and the Restructuring
of Iranian Views toward the US. Vaseteh: Journal of the European Society for Iranian Stud-
ies. 2005, vol. 1, no. 1, p. 89. ISSN 1827-1367. To this day, some criticise the term as
a propaganda slogan used to ‘justify’ the actions of the United States of America, with re-
gards to national security and foreign policy of the day.
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East is one of sensitive regions in world politics, characterised by rivalry
of powers and the clash of geopolitical and economic interests.

The escalation of conflicts and disputes is one of the major destabilis-
ing factors in international relations. Azar Eskandarpour and Achim
Wennmann have described the current situation in international politics
as a “fluid security landscape”.28 In the light of the above-mentioned, the
preventive diplomacy takes on special significance. Its purpose is to un-
dertake actions aimed at neutralisation of areas of tension which could
develop into armed conflict. The rise in organised crime and generation
of increasingly frequent and brutal acts of political and criminal violence
cause destabilisation in current systems of security.

Furthermore, it is necessary to take note of the progressing multipli-
cation of international relations, as a result of which there emerge non-
governmental and trans-national organisations that exhibit growing abil-
ity to influence the international community. Terrorist organisations
rank among the most dynamically evolving actors. Preventive actions are
also hindered by nebulousness of terrorist organisations.

Prevention of terrorism in relation to the human rights

At the beginning of the 21stCentury, terrorist activity continues to ex-
pand into new areas of the life of individuals, states and international or-
ganisations. Terrorists are determined to create a climate of mutual en-
mity and hostility within societies and to start a chain reaction, the goal
of which is to cause the states to implement excessive restrictions of
freedom against people who are not, in fact, involved in terrorism. These
facts illustrate that terrorist modus operandi does not refrain from exert-
ing psychological pressure and manipulation of public opinion. In fact,
engendering chronic fear is one of the key elements of the terrorist strat-
egy. Therefore, it is not only the weaponry that is being updated; the
modernisation also entails the tactics of intimidation.

Research by the German Institute for Human Rights in the context of
international fight against terrorism demonstrates that there exist coun-

28 See ESKANDARPOUR, A. and A. WENNMANN. Strengthening Preventive Diplomacy: The
Role of Private Actors [online]. 15t ed. Geneva: Graduate Institute of International and De-
velopment Studies, Centre on Conflict, Development and Peacebuilding; Geneva Peace-
building Platform, 2011, p. 4 [cit. 2021-10-04]. Available at: https://www.graduateinsti-
tute.ch/library/publications-institute /strengthening-preventive-diplomacy-role-private-
actors.
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tries which are perceived as being democratic, where, in fact, the situa-
tion has gotten out of control, leading to the emergence of “islands out-
side the law”.2? The violations include e.g. the use of interrogation meth-
ods recognised as torture (exposure to extremely low temperatures,
mock executions, waterboarding, etc.).3° In connection with the above-
stated, the legal basis for operation of special services, the scope of their
authority and limits of power need to be clearly defined.

In the case of the Youth Initiative for Human Rights against Serbia,3!
the European Court of Human Rights pointed that officers who are in
possession of specialised equipment for the purpose of performing their
duties are not to practice arbitrary surveillance of citizens. Upon analysis
of the Article 10 paragraph 2 of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms (the European Convention on
Human Rights),32 it can be inferred that measures taken within the scope
of prevention and precaution ought to be proportional and considered as
“necessary in a democratic society”. It is crucial to exercise good judge-
ment in the interpretation of terminology employed in the above-stated
conventional norm, e.g. “interests of national security”, “public safety”, so
as not to allow abuse of authority on the part of officers or not to permit
introduction of laws that would neglect to incorporate the element of
freedom of expression.3? Effective combating of cybercrime and better
protection of personal data in keeping with the right to privacy and free-
dom of speech require coherent programs, laws and international coop-
eration in criminal cases. Regulations in this area should be implemented

29 See HEINZ, W. S. and ].-M. AREND. The International Fight against Terrorism and the Pro-
tection of Human Rights: With Recommendations to the German Government and Parlia-
ment [online]. 1. Aufl. Berlin: Deutsches Institut fiir Menschenrechte, 2005, p. 5 [cit. 2021-
10-04]. ISBN 3-937714-07-3. Available at: https://nbn-resolving.org/urn:nbn:de:0168-
ssoar-316915.

30 See Case of Babar Ahmad and Others v. the United Kingdom [2012-04-10]. Judgement of
the European Court of Human Rights, 2012, Application No.24027/07, 11949/08,
36742/08,66911/09 and 67354/09, § 170.

31See Case of Youth Initiative for Human Rights v. Serbia [2013-06-25]. Judgement of the
European Court of Human Rights, 2013, Application No. 48135/06.

32 See Convention for the Protection of Human Rights and Fundamental Freedoms [1950-11-
04], signed at Rome on 4 November 1950.

33 See KOWALSKA, S. Freedom of Speech in the Face of Terrorism - Selected International
Law Regulations. Adam Mickiewicz University Law Review [online]. 2018, vol. 8, pp. 35-47
[cit. 2021-10-04]. ISSN 2450-0976. Available at: https://doi.org/10.14746 /ppuam.2018.
8.02.
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in a manner that ensures concordance between the goals and principles,
without particular imputation.

The 11 September attacks were, in the words of Eran Shor, “a mile-
stone in the global counterterrorist landscape”,3* a turning point in the
antiterrorist legislation on national and international level alike. Howev-
er, introduction or revision of the antiterrorist regulations must be ap-
proached with caution, so as not to lead to arbitrary restriction of rights
and freedoms. To provide an example, India repealed the regulations that
had been introduced in the year 2002, because of ambiguity in the area of
e.g. an unclear definition of terrorism in the domestic law, which opened
the door to an excessively broad interpretation. The laws were con-
structed in such a way that the conclusions formed by the court concern-
ing the accused were in violation of the spirit of the principle of presump-
tion of innocence. The court decisions warranted detention without pre-
senting allegations and without a specified time limit. The right to a fair
trial by a court was not being observed and the regulations were fol-
lowed differentially, depending on the administrative unit and the social
status of individuals.35> The Supreme Court of India emphasised that ter-
rorism frequently arises in places where the human rights are violated
and where the people have no hope of justice.3¢ This leads to the conclu-
sion that an antiterrorist strategy should not be based solely on force, but
should also address its causes, such as deficit of values, in various areas
of the human activity.

The case law of the European Court of Human Rights has allowed
lesser strictness of the evidence and scope of the meaning in interpreta-
tion of “reasonable suspicion” when it comes to terrorist crimes. Howev-
er, this is not tantamount to consent to circumvent or to violate the

34 See SHOR, E. Constructing a Global Counterterrorist Legislation Database: Dilemmas, Pro-
cedures, and Preliminary Analyses. Journal of Terrorism Research [online]. 2011, vol. 2,
no. 3, pp.49-50 [cit. 2021-10-04]. ISSN 2049-7040. Available at: https://doi.org/10.15
664 /jtr.228.

35 See KALHAN, A., G. P. CONROY, M. KAUSHAL, S. S. MILLER and ]. S. RAKOFF. Colonial Con-
tinuities: Human Rights, Terrorism, and Security Laws in India. Columbia Journal of Asian
Law. 2006, vol. 20, no. 1, p. 96. ISSN 1094-8449. In turn, about the definition of “terror-
ism” in law of the United Kingdom, see The Impact of UK Anti-terror Laws on Freedom of
Expression [online]. 15t ed. London: Article 19, 2006, p. 4 and following [cit. 2021-10-04].
Available at: https://www.article19.org/data/files/pdfs/analysis/terrorism-submission-
to-icj-panel.pdf.

36 See KALHAN, A, G. P. CONROY, M. KAUSHAL, S. S. MILLER and J. S. RAKOFF. Colonial Con-
tinuities: Human Rights, Terrorism, and Security Laws in India. Columbia Journal of Asian
Law. 2006, vol. 20, no. 1, p. 97. ISSN 1094-8449.

STUDIES 43



2021, ro¢nik IX,, ¢islo 4, s. 32-51
http://sei.iuridica.truni.sk

o I SOCIETAS ET IURISPRUDENTIA
D |
> J/ ‘ "’v '/
IVRISPRVDENTIA ISSN 1339-5467

standards of the human rights protection as established by the conven-
tional norms.37 In the face of cross-sectoral and hybrid threats, the stand-
ards of security with regards to prevention of terrorism need to be in-
creased. This must not lead to an unequal treatment of various members
of the society or to introduction of “double standards” in the human
rights.

Regarding these issues, it is crucial to remain conscious of the axiolo-
gy of the human rights, which gives priority to the respect of the human
dignity by the organs of the state authority.38 It should be noted that
states do have the right to regulate the issues of foreign nationals, but the
process should not be characterised by arbitrariness. In accordance with
the standards of the human rights protection, it is unacceptable to deport
an individual to a country where he/she may face an immediate threat of
loss of life or health. In an action of . K. against Sweden,3° the European
Court of Human Rights assessed the situation of members of a family
from Baghdad who were perceived as collaborationists in their home
country on account of the family managing a construction and transport
business that cooperated with the Americans. Its office was located at the
United States military base “Victoria Camp”.40 The family received threats
from members of Al-Qaeda. The threats were indeed real, as the daughter
of one of the applicants passed away not longer after her car was shot at
by a group of fighters. The applicants were seeking asylum in Sweden,
but their motion was rejected.*! The European Court of Human Rights
ruled that deportation would constitute a violation of the fundamental
rights and expose the applicants to inhuman or degrading treatment, as
described in the Article 3 of the European Convention on Human Rights.
The situation in Iraq, at the time, was widely known, also owing to the
reports of non-governmental organisations dedicated to the protection of
the human rights.

37 See Case of O’Hara v. the United Kingdom [2001-10-16]. Judgement of the European Court
of Human Rights, 2001, Application No. 37555/97, §§ 34 - 38.

38 See KOWALSKA, S. Terrorystyczny modus operandi - rozwazania w konteks$cie ochrony
i aksjologii praw cztowieka. In: W. SCHEFFS, W. JASZCZUR and P. KAMINSKI, red. Edu-
kacja w bezpieczeristwie iobronnosci. 1. wyd. Kalisz: Kaliskie Towarzystwo Przyjaci6t
Nauk, 2020, pp. 209-223. ISBN 978-83-62689-81-1.

39 See Case of ]. K. and Others v. Sweden [2016-08-23]. Judgement of the European Court of
Human Rights, 2016, Application No. 59166/12.

40 See Case of ]. K. and Others v. Sweden [2016-08-23]. Judgement of the European Court of
Human Rights, 2016, Application No. 59166/12, § 9.

41 Cf. Case of H. and B. v. the United Kingdom [2013-04-09]. Judgement of the European Court
of Human Rights, 2013, Application No. 70073/10 and 44539/11.
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In the context of terrorism, which is a unique complex and ruthless
social phenomenon, the issue in question should inspire deep reflection
that transcends formal and procedural aspects. The European Parliament
Resolution on the External Dimension of the Fight against International
Terrorism (2006/2032(INI)) emphasised that counteracting terrorism
ought to be implemented in a way that upholds respect for the human
rights, so as not to remove or not to decrease the “true area of freedom,
security and justice”.#2 At present, the public mood in many countries is
declining. The lack of consistent action to remedy radicalisation, also in
the media and online, may bring about radicalism and spreading of mali-
cious forms of violence. There is an observable rise in homophobic atti-
tudes and hostility towards people of other cultural, religious and world-
view backgrounds. Many countries have witnessed arise in attacks on
refugee centres. Prevention of terrorism should also entail combating de-
structive ideologies that act as a feeding ground of violence.

Conclusions

Analysis of the phenomenon of terrorism reveals increasingly brutal and
amorphous manifestations of crime. Terrorist modus operandi encom-
passes traditional and modern achievements of technology alike. Terror-
ism seeks to nullify the spirit of the human rights, to disturb biological
balance and to devastate the continuation of history and culture. Attacks
against critical structures of the state and international organisations
lead to the development of new security standards. The human rights ex-
ist in arelationship with the values that constitute the human identity.
This paper provides an analysis of transformations in terrorist modus op-
erandi, with a focus on the more effective protection of the rights of an
individual. These considerations have demonstrated that effective pre-
ventive-protective measures can be implemented when the driving factor
behind them is not a delusional and destructive ideology, but rather the
axiology of the human rights. Arguments have been presented in favour
of the thesis that the human rights approached in a rational manner con-
stitute the foundation upon which not illusory security and international
cooperation can be built.

42 See European Parliament Resolution on the External Dimension of the Fight against Inter-
national Terrorism [2007-02-15]. EU Doc. 2006/2032(INI), point 1.
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Competitiveness of the Labour Market
and the Welfare Burden on Employing Entities -
Selected Reflections from the Polish Perspective

Malgorzata Medrala

Abstract: The aim of this paper is to analyse selected issues related to the
phenomenon of the self-employment in Poland from the perspective of the
competitiveness of the labour market. This topic remains particularly rele-
vant in the view of the growing number of the self-employed in Poland. It
also touches upon an important constitutional sphere related, on the one
hand, to the guaranteed social rights of working people (the rights of the
second generation) and, on the other hand, to the right to freedom of eco-
nomic activity. The Polish practice to this day is not fully able to deal effec-
tively with the problem of fictitious self-employment. This text is of a con-
tributory nature. Its purpose is to indicate some research problems related
to the phenomenon of the self-employment in Poland from the perspective
of the market competitiveness and social burdens as well as to indicate the
main weaknesses of the current material and procedural solutions in this
matter.

Key Words: Labour Law; Competitiveness; Employee; Self-employed Per-
son; Social Benefits; Employer; Entrepreneur; Poland.

Introduction

The choice of aform of employment, be it employee or non-employee
staff, is each time connected with a specific range of welfare benefits for
employees and welfare burdens for employing entities. At the same time,
the choice of a form of the employment is often conditioned by the organ-
isational and, in particular, financial costs, which the employing entity
(and especially the entrepreneur) incurs as a result. This is because en-
trepreneurs strive to achieve the greatest possible market competitive-
ness. The literature indicates that competitiveness is “the ability of an en-
terprise to provide its customers with goods or services of appropriate
quality, at the right time and in the right place, so that their needs are sat-
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isfied in a more efficient and effective way than by other enterprises”.!
Competition usually comes down to a competitive advantage over other
entities in the sector in acquiring orders or customers. Businesses in the
service sector compete with each other to alarge extent on the price of
services offered and this price ultimately consists of, among other things,
the cost of employing staff.

Employment of employee staff is connected with a whole range of
welfare benefits for employees, not directly reflected in their work (holi-
day pay, sick pay, severance pay, paid leave from work, benefits and ser-
vices from the company’s welfare benefits fund, covering the costs of
medical examinations, occupational health and safety training, etc.). In
social policy, such benefits are called social benefits or social transfers.2
Their axiology is derived from the human rights.3 The occurrence of such
benefits in labour law is justified on the basis of the constitutional princi-
ples of social solidarity,* social justice5 and the common good.®

In the case of employee staff, the costs of these transfers are, by vir-
tue of the relevant statutory provisions (which are, in our opinion, public
provisions), borne by the employer, which results in an increase in over-
all employment costs. On the other hand, the employment relationship is
characterised by astrong bond between the employee and the work-
place, subordination to the employer (which is foreign for non-employee
staff, especially self-employment) which, to a certain extent, justifies such
non-reciprocal and not equivalent benefits. As Anna Musiata, following
Alain Supiot, points out, “a man who personally performs work - with
his/her body alone, as it were - cannot remain outside his/her employ-

-

See KRASZEWSKA, M. 1 Nowe koncepcje ksztattowania konkurencyjnosci przedsie-
biorstw Zrédlem budowania ich przewagi konkurencyjnej. In: M. KRASZEWSKA and K.
PUJER. Konkurencyjnos¢ przedsiebiorstw: Sposoby budowania przewagi konkurencyjnej.
1. wyd. Wroctaw: Exante, 2017, p. 9. ISBN 978-83-65374-57-8.

See MEDRALA, M. Spoteczny charakter swiadczen w polskim prawie pracy. 2. wyd. Warsza-
wa: Wolters Kluwer, 2020. 602 p. ISBN 978-83-8187-703-9.

For more about this issue, see MEDRALA, M. Spoteczny charakter swiadczen w polskim
prawie pracy. 2. wyd. Warszawa: Wolters Kluwer, 2020. 602 p. ISBN 978-83-8187-703-9.
The Preamble of the Constitution of the Republic of Poland calls for solidarity with others.
The social market economy, which is the basis of the Polish system, is based on the social
solidarity.

Pursuant to the Article 2 of the Constitution of the Republic of Poland, the Republic of
Poland is a democratic state ruled by the law, implementing the principles of the social
justice.

Pursuant to the Article 82 of the Constitution of the Republic of Poland, it is the duty of
a Polish citizen to be faithful to the Republic of Poland and to care for the common good.
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ment as an employee”.” One should also agree with the position that sub-
ordination is a concept characteristic for the employment relationship,
while in civil law employment one should speak of organisational de-
pendence.® Therefore, in our opinion, subordination should be the basic
criterion for differentiating employees and not employees in terms of
protective and social regulations.

The social benefits accompanying the employment relationship are
undoubtedly a significant financial burden for employers. Moreover,
many organisational and fiscal obligations depend on the number of em-
ployees employed, e.g. in Poland contributions to the National Disabled
Persons Rehabilitation Fund (in Polish Panstwowy Fundusz Rehabilitacji
0s6b Niepelnosprawnych, abbreviated as PFRON), the obligation to es-
tablish a company welfare benefits fund, the introduction of work or re-
muneration regulations. These costs (both financial and organisational)
do not have to be borne by those using the services of the self-employed.
This means that, for obvious reasons, an entrepreneur who employs staff
under the same conditions bears higher costs than an entity using the so-
called self-employed. Entrepreneurs who employ workers are thus less
competitive on the services market than entrepreneurs who use the so-
called self-employment. The price of services offered using employees is
usually ultimately higher than the price of services offered using the self-
employed.

Poland is, in fact, one of the countries with the highest level of self-
employment.? At the same time, the scale of forced self-employment is

7 See MUSIALA, A. Polskie prawo pracy a spoteczna nauka Kosciota: Studium prawno-spo-
teczne. 1. wyd. Poznan: Wydawnictwo Naukowe Uniwersytetu im. Adama Mickiewicza,
2019, p. 9. ISBN 978-83-232-3428-9.

8 See MUSIALA, A. Problematyka kwalifikacji umowy o zatrudnienie jako umowy o prace

badZz umowy cywilnoprawnej o $wiadczenie ustug. Monitor Prawa Pracy. 2015, vol. 12,

nr 1, p. 9. ISSN 1731-8165. Similarly Judgement of the Supreme Court of the Republic of Po-

land Ref. No. 1l PK372/12 [2013-09-11]. OSNP 2014, no. 6, item 80. Compare also MU-

SIALA, A. Podporzadkowanie jako kryterium réznicowania ochrony cztowieka pracy. Pra-

ca i Zabezpieczenie Spoteczne. 2017, nr 5, pp. 2-7. ISSN 0032-6186 and DURA], T. Funkcja

ochronna prawa pracy a praca na wtasny rachunek. In: A. NAPIORKOWSKA, B. RUTKOW-

SKA and M. RYLSK], red. Ochronna funkcja prawa pracy: Wyzwania wspétczesnego rynku

pracy. 1.wyd. Torun: TNOiK - Dom Organizatora, 2018, pp. 54-55. ISBN 978-83-7285-

846-7.

According to the Polish Labour Force Survey (in Polish Badania Aktywnos$ci Ekonomicz-

nej Ludnosci, abbreviated as BAEL) data, in the first quarter of year 2021, the share of the

self-employed workers was 18.5 % (i.e. 3 030 thousand), the rate of the self-employed
among women was 10.3 % and among men was 18.1 %; see Aktywnos¢ ekonomiczna lud-

©
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not known, 10 all the more so as in the public perception this form of the
employment is quite well perceived.!! This phenomenon is particularly
common in the transport or information technologies sectors.

While in current discussions in Poland the problem of mainly civil
law contracts of mandate is most often raised, the issue of abusing the so-
called self-employment is raised relatively less frequently. For example,
as aremedy for the abuse of the so-called civil law employment, the Codi-
fication Commission 2016 - 2018 proposed the introduction of flexible
types of the employment contracts for short-term work.12 Although such
a model would undoubtedly be more coherent, it is hard to resist the im-
pression that the proposed flexible employment contracts will differ little
in practice from current civil law employment in terms of the employ-
ment stability and in the welfare terms.13 In this context, it is also worth
mentioning the so-called junk contracts.!* This concept is very broad and,

nosci Polski - I kwartat 2021 r. [online]. 1. wyd. Warszawa: Gtéwny Urzad Statystyczny,
2021, p. 8 [cit. 2021-11-08]. ISSN 1425-7890. Available at: https://stat.gov.pl/obszary-
tematyczne/rynek-pracy/pracujacy-bezrobotni-bierni-zawodowo-wg-bael /aktywnosc-
ekonomiczna-ludnosci-polski-i-kwartal-2021-roku,4,41.html. According to the OECD da-
ta, this indicator is approximately 20 %; see SZYMANSKI, D. W Polsce co piaty pracownik
jest na samozatrudnieniu. To jeden z najwyzszych wskaznikdw na $wiecie. In: Business In-
sider Polska [online]. 2020-10-23 [cit. 2021-11-08]. Available at: https://businessinsider.
com.pl/twoje-pieniadze /praca/samozatrudnienie-w-polsce-dane-oecd/nvp23vs.

10See DROZDOWSK], R. and P. MATCZAK, red. Samozatrudnienie: Analiza wynikéw badan.
1. wyd. Warszawa: Polska Agencja Rozwoju Przedsiebiorczosci, 2004, p.99. ISBN 83-
88802-83-6.

11 If only because of the greater sense of independence and lower labour costs (compare
DROZDOWSKI, R. and P. MATCZAK, red. Samozatrudnienie: Analiza wynikéw badan.
1. wyd. Warszawa: Polska Agencja Rozwoju Przedsiebiorczos$ci, 2004, pp. 93 and 97. ISBN
83-88802-83-6), or greater autonomy (especially among highly qualified people) and the
possibility of combining work with personal development and professional life. See CIES-
LIK, ]. Samozatrudnienie w Polsce na tle tendencji ogélnoswiatowych: wyzwania w sferze
polityki wspierania przedsiebiorczo$ci i zabezpieczenia emerytalnego przedsiebiorcow.
Studia BAS [online]. 2019, nr 2, p.12 [cit. 2021-11-08]. ISSN 2082-0658. Available at:
https://doi.org/10.31268/studiabas.2019.10.

12 See Uzasadnienie projektu kodeksu pracy 2018. In: Portal Gov.pl [online]. 2018 [cit. 2021-
11-08]. Available at: https://www.gov.pl/attachment/41db0993-afaf-4ef0-b3e4-cec941
87edae.

13 For more about this topic, see GLRADOCH, M. Wypowiadanie uméw o prace przez praco-
dawce w projekcie Komisji Kodyfikacyjnej Prawa Pracy z lat 2016 - 2018: Refleksje kry-
tyczne. In: A. NAPIORKOWSKA, B. RUTKOWSKA and M. RYLSKI, red. Ochronna funkcja
prawa pracy: Wyzwania wspétczesnego rynku pracy. 1. wyd. Torun: TNOiK - Dom Organi-
zatora, 2018, pp. 79-98. ISBN 978-83-7285-846-7.

14See MEDRALA, M. ,Umowy $mieciowe”: Wybrane problemy. Zeszyt Naukowy Wyzszej
Szkoty Zarzqdzania i Bankowosci w Krakowie. 2012, nr 25, pp. 99-113. ISSN 1897-659X.
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in our opinion, inaccurate due to its pejorative overtone. Anyway, it is not
known whether only civil law contracts outside economic activity should
be considered as such, or the cases of the so-called forced self-employ-
ment or perhaps also flexible forms of short-term employment contracts.
Along with the development of globalization, the diversity of forms of the
employment is inevitable, but employment relationship should remain
the core. Therefore, in our opinion, it is important, first of all, to develop
effective mechanisms of circumventing employment relationship with
civil law employment or self-employment, i.e. eliminating the pathology
of the labour market, which may affect especially the lowest paid people.

The aim of this paper is to assess the scope of freedom to choose self-
employment or employment relationship from the perspective of com-
petitiveness of economic market in the current Polish legal system, when
this border remains fairly fluid (one of the analysed example is employ-
ment in road transport), as well as the effectiveness of possible current
legal instruments aimed at evading employment as an employee by
means of self-employment.

From this perspective, we seek to answer two fundamental ques-
tions:

1) firstly, when should the use of self-employment be allowed at all
(particularly in the context of the potential possibility for entrepre-
neurs to reduce the costs of social services associated with employ-
ment as an employee);

2) secondly, whether, and if so, what legal instruments are available to
the employing entity to challenge the form of the employment with
other entrepreneurs on the grounds of the principle of competitive-
ness in the economic market.

The principle of proportionality

The issue under analysis requires consideration of two opposing values:
on the one hand, the principle of freedom of economic activity, freedom
of the market!®> and, on the other hand, the welfare rights of working
people.16 For the sake of implementing the welfare rights, the state trans-

15 See the Articles 20 and 22 of the Constitution of the Republic of Poland of 2 April 1997
[1997]. Journal of Laws of Poland, 1997, no. 78, item 483.

16 Social benefits are an emanation of the human social rights, such as the right to holiday
leave, health and safety, family protection, etc. For more, see MEDRALA, M. Spoteczny cha-
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fers many social burdens in the field of labour law to employers, includ-
ing charging them with the financial costs of work-related social bene-
fits.1? On the other hand, excessively welfare regulations may conflict
with the principle of freedom of economic activity,!8 the right to proper-
ty19 and the freedom of contract.20 In this context, there is also a certain
dissonance between labour law - which aims to protect the welfare
rights and interests of working people - and economic law - which is
based on the principle of freedom of economic activity.2!

The above-stated dissonance also needs to be viewed from a consti-
tutional perspective. The Polish legislature adopted a free market econ-
omy, but it is also a “social” market economy. According to the Article 20
of the Constitution of the Republic of Poland, “A social market economy,
based on the freedom of economic activity, private ownership, and soli-
darity, dialogue and cooperation between social partners, shall be the ba-
sis of the economic system of the Republic of Poland”. Social aspects jus-
tify the necessity to make adjustments to the mechanisms of the free
market by the state. The Article 31 Section 3 of the Constitution of the
Republic of Poland formulates cumulative premises for the admissibility
of limitations in the exercise of the constitutional rights and freedoms,
which are: the statutory form of restriction, the existence in a democratic
state of the need to introduce a restriction, a functional relationship be-
tween the restriction and the implementation of the restrictions indicat-

rakter swiadczenn w polskim prawie pracy. 2.wyd. Warszawa: Wolters Kluwer, 2020,
pp. 222-276.1SBN 978-83-8187-703-9.

17 See MEDRALA, M. Spoteczny charakter swiadczen w polskim prawie pracy. 2. wyd. Warsza-
wa: Wolters Kluwer, 2020, pp. 222-276. ISBN 978-83-8187-703-9.

18 For more, see MEDRALA, M. Spoteczny charakter $wiadczeri w polskim prawie pracy.
2. wyd. Warszawa: Wolters Kluwer, 2020, pp. 334-336. ISBN 978-83-8187-703-9.

19 For more, see MEDRALA, M. Spoteczny charakter $wiadczenn w polskim prawie pracy.
2. wyd. Warszawa: Wolters Kluwer, 2020, pp. 330-333. ISBN 978-83-8187-703-9.

20 For more, see MEDRALA, M. Spoteczny charakter swiadczeri w polskim prawie pracy.
2. wyd. Warszawa: Wolters Kluwer, 2020, pp. 337-338. ISBN 978-83-8187-703-9.

21 According to a textbook definition, private economic law is “a set of legal norms regula-
ting by means of the civil law method social relations consisting in acts of exchange of
goods and provision of services, which are performed by entrepreneurs or between en-
trepreneurs in connection with self-employed economic activity”. See DOLIWA, A. § 1.
Pojecie prawa gospodarczego prywatnego. In: T. MROZ and M. STEC, red. Prawo gospo-
darcze prywatne: Podstawowe instytucje. 1. wyd. Warszawa: C. H. Beck, 2021, p. 5. ISBN
978-83-8235-561-1. These relations are characterized by mutual autonomy (civil law
method). See DOLIWA, A. § 1. Pojecie prawa gospodarczego prywatnego. In: T. MROZ and
M. STEC, red. Prawo gospodarcze prywatne: Podstawowe instytucje. 1. wyd. Warszawa: C.
H. Beck, 2021, p. 7. ISBN 978-83-8235-561-1.
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ed in the Article 31 Section 3 values (the state security, public order, en-
vironmental protection, public health and morality, freedoms and rights
of other people) and the prohibition of violating the essence of a given
right or freedom.?2 In turn, according to the Article 22 of the Constitution
of the Republic of Poland, “Limitations upon the freedom of economic ac-
tivity may be imposed only by means of statute and only for important
public reasons”. This provision indirectly expresses the constitutional
principle of proportionality.23 It justifies the occurrence of social trans-
fers in labour law, which are financed by employers under the statutory
acts and for public-law reasons.

Therefore, at the basis of the restriction of the freedom of economic
activity in the scope of the freedom to choose the form of the employ-
ment of personnel should be the protection of the public interest and
such interest will be in this case, on the one hand, the fiscal interest of the
state and, on the other hand, the welfare rights of working people, which
are under the constitutional protection.?4 In this context, it is also im-
portant to bear in mind the concept of an employee in the constitutional
sense, as reflected in the case law of the Constitutional Tribunal of the
Republic of Poland.?> The proposed Article 18 of the draft Labour Code
prepared from year 2018 should also be approvingly referred to,26 under
which when interpreting the provisions of labour law, the principle of
proportionality must be applied, taking into account in particular the
right to work, freedom to conduct a business activity and the need to
achieve social objectives.

Social protection of the self-employed

The genesis of labour law is believed to be the so-called workers’ issue,
the need to protect the weakest social groups working for their mainte-

22 See Judgement of the Constitutional Tribunal of the Republic of Poland Ref. No. SK 54/06
[2007-03-06]. OTK-A 2007, no. 3, item 23.

23 For more, see MEDRALA, M. Spoteczny charakter swiadczeni w polskim prawie pracy.
2. wyd. Warszawa: Wolters Kluwer, 2020, p. 327 and following. ISBN 978-83-8187-703-9.

24 See the Articles 65 - 72 of the Constitution of the Republic of Poland of 2 April 1997 [1997].
Journal of Laws of Poland, 1997, no. 78, item 483.

25See Judgement of the Constitutional Tribunal of the Republic of Poland Ref. No.K1/13
[2015-06-02]. Journal of Laws of Poland, 2015, item 791.

26 See Teksty projektu Kodeksu pracy i projektu Kodeksu zbiorowego prawa pracy opraco-
wane przez Komisje Kodyfikacyjna Prawa Pracy. In: Portal Gov.pl [online]. 2021-08-19
[cit. 2021-11-08]. Available at: https://www.gov.pl/web/rodzina/bip-teksty-projektu-
kodeksu-pracy-i-projektu-kodeksu-zbiorowego-prawa-pracy-opracowane-przez-komis-
je-kodyfikacyjna-prawa-pracy.
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nance.?’ In turn, the genesis of the self-employment is seen in the pursuit
of cost reduction and the global “fight for efficiency” by employing enti-
ties,28 the “business” approach to employment,?° the dynamics of eco-
nomic activity and the need for its flexibility,3° the development of infor-
mation and telecommunications technologies.3!

The problem of the social rights protection of the self-employed is
slowly being recognised by the Polish legislator. A certain response to
this growing phenomenon is the gradual extension of the employee
rights to the self-employed,3? e.g. the introduction of minimum salary
rates for the self-employed,33 the right of association,3* guarantees of
equal treatment,3> parental rights3¢ and the right to health and safety at
work.37

27 Compare MITRUS, L. 6.3. Rewolucja przemystowa i powstanie prawa pracy. In: K. W. BA-
RAN, red. System Prawa Pracy: Tom I: Czes¢ ogdlna. 1. wyd. Warszawa: Wolters Kluwer,
2017, p. 351. ISBN 978-83-8092-784-1.

28 See WALCZAK, K. Rozdziat 9 Zatrudnienie niepracownicze w ramach pozarolniczej dzia-
talnosci gospodarczej. In: K. W. BARAN, red. System Prawa Pracy: Tom VII: Zatrudnienie
niepracownicze. 1. wyd. Warszawa: Wolters Kluwer, 2015, pp.300-301. ISBN 978-83-
264-8225-0.

29 See WALCZAK, K. Rozdziat 9 Zatrudnienie niepracownicze w ramach pozarolniczej dzia-
talnosci gospodarczej. In: K. W. BARAN, red. System Prawa Pracy: Tom VII: Zatrudnienie
niepracownicze. 1.wyd. Warszawa: Wolters Kluwer, 2015, p.303. ISBN 978-83-264-
8225-0.

30 See MUSIALA, A. Zatrudnienie niepracownicze. 1. wyd. Warszawa: Difin, 2011, pp. 23-24.
ISBN 978-83-7641-425-6.

31 See WALCZAK, K. Rozdziat 9 Zatrudnienie niepracownicze w ramach pozarolniczej dzia-
talnosci gospodarczej. In: K. W. BARAN, red. System Prawa Pracy: Tom VII: Zatrudnienie
niepracownicze. 1.wyd. Warszawa: Wolters Kluwer, 2015, p.301. ISBN 978-83-264-
8225-0.

32 For more, see DURAJ, T. Funkcja ochronna prawa pracy a praca na wtasny rachunek. In: A.
NAPIORKOWSKA, B. RUTKOWSKA and M. RYLSKI, red. Ochronna funkcja prawa pracy:
Wyzwania wspétczesnego rynku pracy. 1. wyd. Torun: TNOiK - Dom Organizatora, 2018,
pp. 43-56. ISBN 978-83-7285-846-7.

33 See the Article 1 point 1b of the Act of 10 October 2002 on Minimum Remuneration for
Work [2002]. Journal of Laws of Poland, 2020, item 2207.

34 See the Article 1 point 1 and the Article 2 Section 1 of the Act of 23 May 1991 on Trade
Unions [1991]. Journal of Laws of Poland, 2019, item 263.

35 See Act of 3 December 2010 on Implementation of Certain Provisions of the European Union
in the Field of Equal Treatment [2010]. Journal of Laws of Poland, 2020, item 2156.

36 See the provisions of the Labour Code added by the Act of 24 July 2015 amending the Act -
Labour Code and Certain Other Acts [2015]. Journal of Laws of Poland, 2015, item 1268, as
amended.

37 According to the Article 304 § 1 of the Labour Code, the employer is obliged to ensure the
conditions of health and safety at work as referred to in the Article 207 § 2 of the Labour
Code to individuals performing work on a basis other than an employment relationship in
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On the other hand, however, the self-employed are not entitled to
many of the social benefits to which employees are entitled, such as enti-
tlement to annual leave,38 severance pay on termination of employment,
paid time off from work, sick pay, or they have to undergo occupational
health checks at their own expense. And one should agree with such
a construction, in principle, because the protection of the self-employed
cannot come down to asimple extension of the protective labour law
regulations, as some of them are, in principle, contradictory to the es-
sence of this form of activity.3? In the case of the self-employment, we are
dealing with business contracts.*? Social benefits remain typical of em-
ployee relations, in the case of providing business services, a self-
employed person who decides to use this form of activity should be able
to independently satisfy at least some of his/her social needs. But the
protection of dependent self-employed persons should be larger. While
the financing of holiday leave, paid exemptions from the provision of ser-
vices or sick pay by service providers is questionable, interruptions in
the provision of services for these reasons, at least in the case of the de-
pendent self-employment, should, nevertheless, constitute a justifiable
reason to appoint a substitute or to suspend the provision of services and
they should be entitled to relevant social benefits from the social insur-
ance. Another idea is to support the activity of the self-employed in the

awork establishment or in aplace designated by the employer as well as to self-
employed individuals conducting business activity on their own account in the work es-
tablishment or in a place designated by the employer. According to the Article 304 § 3
point 2 of the Labour Code, the duties specified in the Article 207 § 2 of the Labour Code
apply accordingly to enterprises that are not employers and that organise work perfor-
med by individuals who are self-employed.

38 ]t is worth noting that there has recently been a project to introduce a 14-day leave for
entrepreneurs of 14 days, for which the economic activity would be suspended and there
would be no obligation to pay social security contributions. See Druk nr 1120: Poselski
projekt ustawy o zmianie ustawy - Kodeks pracy oraz ustawy - Prawo przedsiebiorcow
[2021-04-02]. In: Sejm Rzeczypospolitej Polskiej [online]. 2021 [cit. 2021-11-08]. Available
at: https://www.sejm.gov.pl/sejm9.nsf/drukxsp?nr=1120. In the light of this project,
a person providing work under another contract, in particular a contract for the provision
of services, provided that he or she performs work in person, on a permanent basis, for
a period of at least 6 months, in the daily amount of time corresponding to a period of at
least 1/2 of the contract time, will be considered as an employee.

39 Compare KUBOT, Z. Szczeg6lne formy zatrudnienia i samozatrudnienia. In: Z. KUBOT, red.
Szczegdlne formy zatrudnienie. 1. wyd. Wroctaw: Uniwersytet Wroctawski, Wydziat Pra-
wa i Administracji, 2000, pp. 33-35.ISBN 83-913715-0-6.

40 See KUBOT, Z. Szczegélne formy zatrudnienia isamozatrudnienia. In: Z. KUBOT, red.
Szczegdlne formy zatrudnienie. 1. wyd. Wroctaw: Uniwersytet Wroctawski, Wydziat Pra-
wa i Administracji, 2000, p. 17 and following. ISBN 83-913715-0-6.
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event of a need by the state itself, including through social transfers.4! In
this context, in our opinion, it is, therefore, crucial to precisely define the
provision of services within the self-employment in order to avoid forc-
ing to use this form in practice due to cost reduction by employing enti-
ties. Applying this form of cooperation to people with low earnings, in
turn, deepens the phenomenon of the precariat.

In the Polish law, doubts are exacerbated especially by the lack of
a uniform definition of the self-employment and the lack of distinction
between dependent and independent self-employment.#Z There is also no
established jurisprudence in the field of questioning fictitious self-
employment. The doctrine states that “dependent self-employment is
economic activity conducted for the benefit of a single contractor/client
who usually decides about working time and the manner of performance
of tasks”.43 To this should also be added the condition of not employing
workers. A similar definition can be found on the website of the Central
Statistical Office of the Republic of Poland, where the ‘self-employed’ are
treated as ‘persons who run their own farm or run a business on their
own account, not employing hired workers’.#¢ This is why we believe it is
right to recognise as an entrepreneur a person who employs at least one
employee*5 or who owns separate premises for conducting business ac-
tivity. It would be desirable for the legislator to introduce a kind of en-
trepreneur test.

41See SOBCZYK, A. Podmiotowos¢ pracy i towarowos¢ ustug: Analiza prawna. 1. wyd. Kra-
kéw: Wydawnictwo Uniwersytetu Jagiellonskiego. 2018, pp. 130-131. ISBN 978-83-233-
4398-1.

42 See DURAJ, T. Funkcja ochronna prawa pracy a praca na wkasny rachunek. In: A. NAPIOR-
KOWSKA, B. RUTKOWSKA and M. RYLSK], red. Ochronna funkcja prawa pracy: Wyzwania
wspotczesnego rynku pracy. 1. wyd. Toruni: TNOiIK - Dom Organizatora, 2018, pp. 52-53.
ISBN 978-83-7285-846-7.

43 See CIESLIK, J. Samozatrudnienie w Polsce na tle tendencji ogélno$wiatowych: wyzwania
w sferze polityki wspierania przedsiebiorczosci i zabezpieczenia emerytalnego przedsie-
biorcow. Studia BAS [online]. 2019, nr 2, p. 19 [cit. 2021-11-08]. ISSN 2082-0658. Avai-
lable at: https://doi.org/10.31268/studiabas.2019.10 and the cited literature there.

44 See Pracujacy na wtasny rachunek - definicja. In: Portal Statystyczny [online]. 2019-07-14
[cit. 2021-11-08]. Available at: https://portalstatystyczny.pl/pracujacy-na-wlasny-rachu-
nek-definicja/.

45 See CIESLIK, ]. Samozatrudnienie w Polsce na tle tendencji ogélno$wiatowych: wyzwania
w sferze polityki wspierania przedsiebiorczo$ci i zabezpieczenia emerytalnego przedsie-
biorcow. Studia BAS [online]. 2019, nr 2, p. 18 [cit. 2021-11-08]. ISSN 2082-0658. Avai-
lable at: https://doi.org/10.31268/studiabas.2019.10.
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Noteworthy is the definition contained in the Article 1(1a) of the
Polish Act on Minimum Remuneration for Work, according to which
“a commissioned person or a service provider” is a natural person carry-
ing out business activity registered in the Republic of Poland or in a state
not being a Member State of the European Union or a state of the Euro-
pean Economic Area, not employing employees or not concluding agree-
ments with commissioned persons, who accepts a commission or pro-
vides services on the basis of agreements referred to in the Article 734
and the Article 750 of the Polish Civil Code to an entrepreneur or to an-
other organisational unit within the framework of the activity conducted
by these entities. In turn, an “entrepreneur” in the light of the aforemen-
tioned Act (Article 1 item 4a) is, among others, a natural person perform-
ing organised gainful activity in its own name and in a continuous man-
ner. Thus, the feature that distinguishes a self-employed entrepreneur
from other entrepreneurs is the lack of organisation of a gainful activity
and not employing employees or concluding contracts with contractors.
The term “organisation” can be understood in the both formal and factual
terms.*6

The condition of not employing employees for the purpose of being
recognised as self-employed is also present in the Polish Act of 23 May
1991 on Trade Unions.*” Pursuant to the Article 11(1) thereof, a person
who is gainfully employed is understood as a person who provides work
for remuneration on abasis other than employment relationship, if
he/she does not employ other persons for this type of work, regardless of
the basis of employment, and has such rights and interests related to
work performance that may be represented and defended by a trade un-
ion.

These definitions can, therefore, be used as a guide to distinguish be-
tween self-employment which is dependent on a single entity and inde-
pendent self-employment; however, they have some lacks. In the case of
the dependent self-employed, the decisive factors are that they are per-

46 For more, see Commentary to Art. 5(a) in KOWALSKI, R. PIT. Komentarz do wybranych
przepiséw [2020-05-01]. In: OpenLEX [online]. 2020 [cit.2021-11-08]. Available at:
https://sip.lex.pl/komentarze-i-publikacje/komentarze/pit-komentarz-do-wybranych-
przepisow-587818249.

47 See Act of 23 May 1991 on Trade Unions [1991]. Journal of Laws of Poland, 2019, item 263.
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sonally active,*8 that they do not have organised business resources and
that they do not employ others in the course of their business.

Moreover, it should be noted that this definition is relevant only for
tax purposes. In practice, the authorities use it when questioning the self-
employment of people who have exceeded the second tax threshold (the
tax rate of 32 % at the income of 85.529 PLN) and benefit from preferen-
tial taxation in the form of a flat tax (19 %), instead of a tax scale. In the
case of the self-employed whose income does not exceed the first tax
threshold, the authorities will not be interested in questioning their ac-
tivity as self-employed. And such a situation takes place in the case of ma-
jority of small entrepreneurs.

Fiscal prerequisites attesting to the self-employment

The Polish Natural Persons’ Income Tax Act of 26 July 199149 sets out for
tax purposes the prerequisites attesting to the self-employment. These
regulations are intended to pursue the state fiscal objectives, i.e. public
objectives. The intention of their introduction by virtue of the Act of
16 November 2006 amending the Natural Persons’ Income Tax Act and
Certain Other Acts5? was precisely to eliminate abuses in the area of tran-
sition to the self-employment from economic life.5!

According to the Article 5a(6) of the Polish Natural Persons’ Income
Tax Act, economic activity or non-agricultural economic activity - gainful
activity means:

a) inthe fields of production, construction, commerce, services;
b) consisting in prospecting, exploration and extraction of minerals
from deposits;

48 See DURAJ, T. Funkcja ochronna prawa pracy a praca na wtasny rachunek. In: A. NAPIOR-
KOWSKA, B. RUTKOWSKA and M. RYLSK], red. Ochronna funkcja prawa pracy: Wyzwania
wspotczesnego rynku pracy. 1. wyd. Torun: TNOiIK - Dom Organizatora, 2018, p. 42. ISBN
978-83-7285-846-7.

49 See Act of 26 July 1991 on Income Tax of Natural Persons [1991]. Journal of Laws of Po-
land, 2021, item 1128.

50 See Act of 16 November 2006 amending the Act on Personal Income Tax and Certain Other
Acts [2006]. Journal of Laws of Poland, 2006, no. 217, item 1588, as amended.

51 See Fikcyjne samozatrudnienie jako forma uchylania sie od PIT i ZUS: Odpowiedz podsek-
retarza stanu w Ministerstwie Finanséw - z upowaznienia ministra - na interpelacje
nr 3962 w sprawie rozwigzania podatkowego dla oséb prowadzacych samodzielng poza-
rolnicza dziatalno$¢ gospodarcza. In: Podatkibiz [online]. 2012-05-28 [cit. 2021-11-08].
Available at: https://www.podatki.biz/artykuly/fikcyjne-samozatrudnienie-jako-forma-
uchylania-sie-od-pit-i-zus_14_17600.htm.
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c) consisting in the use of things as well as intangible fixed assets;

- carried on one’s own behalf, irrespective of the results thereof, in an
organized and uninterrupted manner, the revenues earned from which
are not included in other revenues from the sources listed in the Arti-
cle 10(1) (1 - 2) and (4 - 9) of the above-stated Act.

At the same time, in order to avoid evading employment of people as
employees by means of the application of the self-employment, the Arti-
cle 5b(1) of the Polish Natural Persons’ Income Tax Act states that
a business activity shall not be deemed non-agricultural economic activi-
ty, if all the following conditions are met at the same time:52

1) the liability towards third parties for the result of such acts and for
the performance thereof, except for liability for torts, is borne by the
party commissioning the performance thereof;

2) the acts are performed under the supervision and in the place and
time specified by the party commissioning the performance of such
acts;

3) the person performing such acts does not bear the economic risk
connected with the activity carried on.

This definition is an autonomous definition under the Act in ques-
tion. Therefore, it does not matter whether a person has the status of an
entrepreneur according to the Polish Act of 6 March 2018 - Entrepre-
neurs’ Law,>3 he/she is subject to entry in the Central Register and In-
formation on Economic Activity (in Polish Centralna Ewidencja i Infor-
macja o Dziatalno$ci Gospodarczej, abbreviated as CEiDG) or is subject to
the value-added tax.>*

It is worth emphasising that for non-qualification of non-agricultural
activity for tax purposes it is necessary to meet the indicated negative
premises together. Therefore, the absence of any of them is sufficient,

52See Act of 26 July 1991 on Income Tax of Natural Persons [1991]. Journal of Laws of Po-
land, 2021, item 1128. The reference to the above-mentioned definition of economic ac-
tivity is also included in the Article 4 Section 1 point 12 of the Act of 20 November 1998 on
Flat-rate Income Tax on Certain Revenues Obtained by Natural Persons [1998]. Journal of
Laws of Poland, 2021, item 1993.

53 See Act of 6 March 2018 - Entrepreneurs’ Law [2018]. Journal of Laws of Poland, 2021,
item 162.

54 See Commentary to Art. 5(a) in KOWALSKI, R. PIT. Komentarz do wybranych przepiséw
[2020-05-01]. In: OpenLEX [online]. 2020 [cit. 2021-11-08]. Available at: https://sip.lex.
pl/komentarze-i-publikacje/komentarze/pit-komentarz-do-wybranych-przepisow-5878
18249.
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which is most often achieved, in practice, by means of appropriate con-
tractual provisions. In the view of the fact that the self-employment is
a cheaper form of the employment of staff for entrepreneurs and, from
the point of the view of the self-employed, may be attractive due to rela-
tively higher earnings, in many cases the parties to the contract them-
selves will not be interested in undermining it.

Self-employment in road transport

Self-employment is one of the quite common forms of the employment in
services, including the transport market. It is not uncommon for one en-
trepreneur to have a staff of drivers exclusively under employment con-
tracts and for another to be self-employed. Sometimes, the same employ-
ing entities act as competitors in tender procedures, which, by the defini-
tion, makes their tender position unequal. Although certain limitations of
freedom, in this respect, are provided by the Polish Act of 11 September
2019 - Public Procurement Law,>5 its subjective scope is quite limited.56

The self-employment as a form of the employment of drivers in road
transport raises doubts, in practice, as regards the fulfilment of the three
tax prerequisites proving the actual pursuit of business activity, i.e. inde-
pendence, responsibility towards third parties and bearing the economic
risk by the business operator. Often, the self-employment takes place on
the basis of a single contract with a single client - the transport compa-
ny - and the self-employed person issues a single invoice per month to
the same entity. What is more, in practice, self-employed drivers do not
have independent authorisations in the form of alicence>’ and a certifi-
cate of professional competence,>® but use an extract from the licence
and a certificate of the employing entity in the vehicle they use. The
above-stated raises serious doubts in the light of the provisions of the

55 See Act of 11 September 2019 - Public Procurement Law [2019]. Journal of Laws of Poland,
2021, item 1129.

56 See the Article 4 of the Act of 11 September 2019 - Public Procurement Law [2019]. Jour-
nal of Laws of Poland, 2021, item 1129.

57 The kinds of licences are regulated in the Articles 5a, 5b and 6 of the Act of 6 September
2001 on Road Transport [2001]. Journal of Laws of Poland, 2021, item 919.

58 See the Article 4 point 20 of the Act of 6 September 2001 on Road Transport [2001]. Jour-
nal of Laws of Poland, 2021, item 919. In order to obtain permit/licenses authorizing to
perform economic activity in the field of national/international road transport, at least
one of the natural persons managing road transport must have a certificate of profession-
al competence. See Przewoznik drogowy - uzyskanie certyfikatu kompetencji zawodo-
wych w drogowym transporcie osob/rzeczy. In: Biznes.gov.pl [online]. 2021-09-12 [cit.
2021-11-08]. Available at: https://www.biznes.gov.pl/pl/opisy-procedur/-/proc/1599.
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Polish Act of 6 September 2001 on Road Transport>® and of the Polish
Labour Code.

Such a solution also depletes revenues to the state budget coming
from tax and contribution obligations and, on the other hand, the parties
themselves may not be interested in changing it.

In this context, noteworthy is also the definition of a “self-employed
driver”, as defined in the Article 3(e) of the Directive 2002/15/EC of the
European Parliament and of the Council of 11 March 2002 on the Organi-
sation of the Working Time of Persons Performing Mobile Road Trans-
port Activities.®0 According to this definition, a “self-employed driver”
shall mean anyone whose main occupation is to transport passengers or
goods by road for hire or reward, as defined in the Community legislation
based on the Community licence or any other professional authorisation
to provide the aforementioned transport services, who is entitled to
work for himself/herself and who is not tied to an employer by an em-
ployment contract or by any other type of working hierarchical relation-
ship, who is free to organise his/her working activities, whose income
depends directly on the profits made and who has the freedom to, indi-
vidually or through a cooperation between self-employed drivers, have
commercial relations with several customers. For the purposes of this
Directive, those drivers who do not satisfy these criteria shall be subject
to the same obligations and benefit from the same rights as those provid-
ed for mobile workers by this Directive.

As can be concluded from the above-stated, the criteria determining
the self-employment are independent organisation of work, obtaining in-
come dependent on the profits made and the possibility of concluding
contracts with a number of clients - entrepreneurs. Doubts should, there-
fore, be raised about situations in which self-employed drivers work with
equipment handed over to them by their principal who, at the same time,
bears all the costs connected with the use of the equipment, such as fuel,
insurance, repairs and maintenance. The self-employed persons cannot,
therefore, practically provide other services for other entities, much less
with the equipment provided to them. In most cases, the self-employed

59 See Act of 6 September 2001 on Road Transport [2001]. Journal of Laws of Poland, 2021,
item 919.

60 See Directive 2002/15/EC of the European Parliament and of the Council of 11 March 2002
on the Organisation of the Working Time of Persons Performing Mobile Road Transport Ac-
tivities. O EC L 80, 2002-03-23, pp. 35-39.
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do not seek orders themselves, but carry out orders instructed to them
by their main contractor. In particular, it is questionable, in the light of
this definition, when, on the basis of one permanent contract, the income
from this contract constitutes for them a source of permanent living.

In Poland, the problem in question is still quite little contested by the
authorities and courts. A certain exception is the judgement of the Su-
preme Court of the Republic of Poland of 20 February 2018, 11 UK 711/
16,61 in which the Supreme Court of the Republic of Poland held that the
mere registration of a business activity and the subsequent conclusion of
a cooperation agreement does not cause that the services provided on
the basis of this agreement should be considered as provided by an en-
trepreneur. Although the provision of services (work) by natural persons
who are entrepreneurs may take place in various conditions, a self-
employed person loses the status of an entrepreneur in the situation
where the liability towards third parties for the result of such acts and
for the performance thereof is borne by the party commissioning the per-
formance thereof, the acts are performed under the supervision and in
the place and time specified by the party commissioning the performance
of such acts and, additionally, the person performing such acts does not
bear the economic risk connected with the activity carried on.

The situation is different in the Western European countries, where
the use of illegal self-employment, in practice, much more often results in
consequences both in the spheres of social insurance and fiscal penalties.
The authorities pay attention not only to the formal issues, such as the
registration of a business activity itself, but also to the actual perfor-
mance of work in conditions of subordination. In the German law, the
courts assume that a contract covering undeclared work or with an un-
dervalued contribution base is invalid in the part concerning non-
payment of taxes and social security contributions. In criminal law and
tax law, on the other hand, there may be charges of contribution fraud
against the social insurance institution and charges of making false
statements regarding tax-relevant facts.62 The first judgements in this ar-

61 See Judgement of the Supreme Court of the Republic of Poland Ref. No. Il UK 711/16 [2018-
02-20]. LEX No. 2459704.

62 We took the above-mentioned information from the speech of Pawet Polaczuk during the
Legal Delegation Workshop on October 26, 2021, organized by the European Institute of
Labour Mobility. The author analysed the provisions of the German Penal Code [§ 266a
(1), § 263 (1)], the German Act on Income Tax [§ 41a (1), § 41b (1)] and the German Penal
Fiscal Ordinance [§ 370 Section 1 point 1].
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ea come from Spain® and Germany.t* Under the European Union law,
there is a need to adopt the definition of the self-employment that applies
in the country where the transport is provided. According to the Federal
Ministry of Finance, the German Act on Minimum Remuneration (in Ger-
man Gesetz zur Regelung eines allgemeinen Mindestlohns, abbreviated
as MiLoG) does not apply only to sole traders who provide services with
their vehicle (on their transport licence). Furthermore, an additional
condition for the recognition of the self-employment is that a maximum
of 5/6 of the income may come from a single client.%>

Litigation aspects of challenging the self-employment by another
entrepreneur on the basis of the competition principle

The judgements regarding the illusory nature of the employment con-
tract were issued mainly in the cases where the employing entity was
sued by a person employed under a civil law contract. The self-employ-
ment is much less often questioned. According to the opinion of the Su-
preme Court of the Republic of Poland expressed in the judgement of
3 June 2008, I PK311/07,%6 the court may establish the existence of an
employment relationship even when the parties conclude a civil law con-
tract in good faith, but its content or manner of performance corresponds
to the features of an employment relationship. In the judgement of 24
June 2015, II PK 189/14,%7 the Supreme Court of the Republic of Poland
confirmed that, in the light of the Article 22 § 1 of the Polish Labour Code,
the nature of an agreement should be assessed not only on the basis of its
provisions adopted by the parties, which may be aimed at creating the
appearance of another contract, but also on the basis of the actual condi-
tions of its performance. However, there is no presumption of an em-
ployment relationship in the Polish Labour Code.

63 See 4,3 mln euro za zatrudnianie kierowcdw ,na dziatalnosci” - wyrok dla firmy z Hiszpa-
nii. In: 40ton.net [online]. 2021-10-18 [cit. 2021-11-08]. Available at: https://40ton.net/
43-mln-euro-za-zatrudnianie-kierowcow-na-dzialalnosci-wyrok-dla-firmy-z-hiszpanii/.

64 See Kara wiezienia za zatrudnianie kierowcéw ,na dziatalno$ci” - wyrok sadu z Niemiec.
In: 40ton.net [online]. 2020-12-16 [cit. 2021-11-08]. Available at: https://40ton.net/kara-
wiezienia-za-zatrudnianie-kierowcow-na-dzialalnosci-wyrok-sadu-z-niemiec/.

65 See WOLANSKI, K. Samozatrudnienie kierowcy - korzysci i zagrozenia. Transport Mana-
ger. 2015, nr 6, p. 87. ISSN 2300-164X.

66 See Judgement of the Supreme Court of the Republic of Poland Ref. No. I PK 311/07 [2008-
06-03]. OSNP 2009, no. 19-20, item 258.

67 See Judgement of the Supreme Court of the Republic of Poland Ref. No. Il PK 189/14 [2015-
06-24]. LEX No. 1764808.
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In other rulings, however, in doubtful cases the Supreme Court of the
Republic of Poland tends towards the will of the parties. In the judgement
of the Supreme Court of the Republic of Poland of 4 February 2011, I PK
82/10,%8 it was stated that performance of property guarding services
does not have to take place exclusively under an employment relation-
ship. The decisive factor - when determining the normative basis for em-
ploying a person providing such services - should be the will of the par-
ties to the legal relationship and the circumstances surrounding its per-
formance. Similarly, in the ruling of the Supreme Court of the Republic of
Poland of 27 May 2010, II PK 354/09,%° it was stated that a farmer in-
sured for many years with the Agricultural Social Insurance Fund (in
Polish Kasa Rolniczego Ubezpieczenia Spotecznego), who persistently
refuses to conclude an employment contract with an entity which em-
ploys other farmers under employment contracts for construction work,
cannot, due to the provisions of the Article 11 of the Polish Labour Code
in connection with the Article 60 of the Polish Civil Code in connection
with the Article 300 of the Polish Labour Code, be regarded as an em-
ployee within the meaning of the Article 22 § 1 and § 1.1 of the Polish La-
bour Code.

In the rulings of the Supreme Court of the Republic of Poland to date,
a typological method has been developed which is used in the process of
classifying a given employment relationship as an employment relation-
ship or a civil law relationship for the provision of services.’® The view is
presented that if a contract shows common features of an employment
contract and a civil law contract for provision of services to the same ex-
tent, its type (kind) is determined by the will of the parties or a consen-
sual intention of the parties and the purpose of the contract, which may
also be expressed in its name.”! Ultimately, therefore, in contentious situ-
ations, the primacy of the will of the parties is granted.

The rulings to date on claims for establishing the existence of an em-
ployment relationship concerned the situations where it was the would-

68 See Judgement of the Supreme Court of the Republic of Poland Ref. No. Il PK 82/10 [2011-
02-04]. LEX No. 817515.

6 See Judgement of the Supreme Court of the Republic of Poland Ref. No. Il PK 354/09 [2010-
05-27]. LEX No. 598002.

70 See MUSIALA, A. Problematyka kwalifikacji umowy o zatrudnienie jako umowy o prace
badz umowy cywilnoprawnej o $wiadczenie ustug. Monitor Prawa Pracy. 2015, vol. 12,
nr 1, p.7.1SSN 1731-8165.

71See Resolution of the Supreme Court of the Republic of Poland Ref. No. I PK 101/18 [2019-
04-04]. LEX No. 2649758.
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be employee who challenged the form of an employment or (much less
frequently) such employment was challenged by the tax authorities. By
contrast, in entrepreneur-to-entrepreneur relations, there are no proce-
dural means to challenge the form of an employment used by the other
entity. The only potential possibility for such an entrepreneur could be
an action for determination under the Article 189 of the Polish Civil Pro-
cedure Code. However, in this case, the legitimacy of the plaintiff entre-
preneur will be questionable, because the plaintiff has to prove in the
proceedings for determination that he/she has a legal interest in bringing
an action against a particular defendant who, at least potentially, poses
a threat to his/her legally protected interests.”? However, a contractual
relationship with a self-employed person is not a legal relationship with
another entrepreneur. In practice, the only possibility for competition
remains the notification of the public law authorities (social insurance
institution, state office). The fact that the self-employed may also have an
interest in this form of the employment makes it even more difficult for
the authorities to challenge the contract in the course of an investigation.
Thus, the competition principle does not encourage the employment as
an employee.

A certain limitation, in this respect, is given in Poland by the Arti-
cle 95 of the Polish Public Procurement Law of 11 September 2019,73 un-
der which the awarding entity shall - in the contract notice or in the doc-
uments concerning the orders for services or construction works - speci-
fy the requirements connected with the performance of the contract in
terms of the employment by the contractor or subcontractor under an
employment relationship of the persons performing the activities indi-
cated by the awarding entity in the scope of performance of the contract,
if the performance of those activities consists in the performance of work
as specified in the Article 22 § 1 of the Polish Labour Code. In the event
that the awarding entity provides for requirements regarding the em-
ployment of employees, it shall specify in the contract documents, in par-
ticular:

1) the type of activities connected with the performance of the contract
to which the requirements of the employment under an employment

72 See Judgement of the Supreme Court of the Republic of Poland Ref. No. Il CSK 33/09 [2009-
06-18]. OSNC 2010, no. B, item 47.

73 See Act of 11 September 2019 - Public Procurement Law [2019]. Journal of Laws of Poland,
2021, item 1129.
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relationship by the contractor or subcontractor of persons perform-
ing activities during the performance of the contract apply;

2) the method of verifying the employment of such persons;

3) the rights of the awarding entity as regards the control of fulfilment
by the contractor of the requirements related to the employment of
such persons and sanctions due to the failure to comply with these
requirements.

At the same time, when assessing whether a given activity is of an
employment relationship nature, the Polish Public Procurement Law re-
fers to the rulings of labour courts.” Failure to meet the requirements, in
this respect, may be sanctioned in the contract by the payment of a con-
tractual penalty or the possibility to withdraw from the contract.”>

The literature points out that “the obligation to specify in the de-
scription of the subject of the contract the requirements concerning em-
ployment under an employment contract is a manifestation of the legisla-
tor’s will to guarantee compliance with labour law when carrying out
public procurement and to break with the practice of concluding civil law
contracts in a situation where this is not justified by the nature of the re-
lationship. Permitting such a practice, i.e. recognising the non-employ-
ment status of an employee, means that by performing work, the em-
ployee obtains a less favourable legal status [...], while the employer in-
curs lower costs, obtaining the same benefits as from the work of an em-
ployee employed under a contract of employment”.76

The Article 438 § 2 of the Polish Public Procurement Law also pro-
vides for the possibility of verification of the employment as an employee
by the contractor by requesting relevant documents necessary to verify
the employment under an employment contract. However, as it has been

74 See Opinia dotyczaca art. 29 ust. 3a ustawy Pzp. In: Urzqd Zaméwien Publicznych [online].
2021 [cit. 2021-11-08]. Available at: https://www.uzp.gov.pl/baza-wiedzy/interpretacja-
przepisow/opinie-archiwalne/opinie-dotyczace-ustawy-pzp/inne/opinia-dotyczaca-art.-
29-ust.-3a-ustawy-pzp.

75See Commentary to Art. 95 of the Act, Thesis IV.1 in MATUSIAK, A. Oddziat 3. Ustalenie
niektérych warunkéw zaméwienia. In: M. JAWORSKA, D. GRZESKOWIAK-STOJEK, J. JAR-
NICKA and A. MATUSIAK, red. Prawo zaméwien publicznych: Komentarz. 1. wyd. Warsza-
wa: C. H. Beck, 2021, pp. 248-284. ISBN 978-83-8235-085-2.

76 See Commentary to Art. 95, Thesis 2 in GRANECK]I, P. Oddziat 3. Ustalenie niektérych wa-
runkéw zamoéwienia. In: P. GRANECKI and I. GRANECKA. Prawo zaméwien publicznych:
Komentarz. 1. wyd. Warszawa: C. H. Beck, 2021, pp. 283-337. ISBN 978-83-8198-605-2.
See also Judgement of the Supreme Court of the Republic of Poland Ref. No.IPK 139/15
[2016-05-17]. OSNP 2017, no. 12, item 159.
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mentioned, this act is not applicable to economic relations between pri-
vate entities.

Conclusions

The costs of the employment as an employee and in particular the social
benefits involved make this form of the employment inherently more ex-
pensive than the provision of services by the self-employed. This signifi-
cantly affects the competitiveness of enterprises using different forms of
employing staff for the same work/services. Due to the numerous wel-
fare burdens, it is a truism that employing staff is considerably more ex-
pensive than using the services of the self-employed.

The tax and contribution incentives and the resulting higher net pay
in the case of the self-employment may make this form of the employ-
ment more attractive than employment under an employment contract
for some self-employed workers. The most characteristic example is the
self-employment of road transport drivers discussed in this paper, with
its attendant legal dilemmas.

The Polish law lacks a uniform definition of the self-employed and al-
so lacks a legal definition of the dependent and independent self-employ-
ment. The public interest, including the fiscal and welfare aspects, is
against the evasion of the employment under an employment contract by
means of the self-employment. However, it is not always in the interests
of the parties themselves.

The possibility for entrepreneurs in various tendering procedures to
challenge the form of the employment used by a competitor is very lim-
ited, in fact non-existent. The Polish law does little to counteract this
phenomenon and the practice is only just beginning to take shape. Prob-
ably under the influence of signals from the Western European case law,
the fight against this phenomenon may intensify. The authorities should
pay attention not only to the formal issues, such as the registration of
a business activity itself, but also to the actual performance of work in
conditions of subordination. Due to the public nature of the employment
relationship and the related social costs, we state that a procedure action
for establishing the existence of an employment relationship, due to the
principle of market competitiveness, should also be available to other en-
trepreneurs.

Aremedy for the occurrence of afalse self-employment de lege
ferenda could be the introduction of clear criteria for the application of
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the self-employment, divided into the dependent and independent self-
employment. A good solution would be to use some kind of entrepreneur
test by legislator. The decisive presumptions for the status of the self-
employed person should be e.g. providing services to more than one cli-
ent, having own equipment and material resources to provide services,
having own certificates of professional competence or licenses.

The permissibility of such a large differentiation of forms of the em-
ployment and the lack of effective mechanisms against evasion of the
employment under an employment contract by means of the self-
employment may make it significantly more difficult for entrepreneurs
employing staff to compete in the free market. A certain exception is the
discussed requirements resulting from the Polish Public Procurement
Law; however, it has a limited subjective scope of application. The cur-
rent Polish solutions, from the perspective of market competitiveness, do
not encourage hiring employees.

Taking into account the public law aspects of the discussed issue, it
should be concluded that the issue of a fictitious self-employment is one
of the most significant problems of the contemporary labour and eco-
nomic market in Poland.
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Vplyv procesnej aktivity sporovych stran
a uplatnovania sudcovskej koncentracie konania
na dokazovanie v civilnom sporovom konani?

The Impact of Procedural Activity of the Parties
and the Application of Judicial Concentration
of Proceedings on Evidence in Civil Litigation

Viktoria Kol'vekova

Abstract: Judicial concentration of proceedings can be considered a sanc-
tion institute of the currently standardized civil dispute process in the con-
ditions of the Slovak Republic. The possibility of its application by the court
encourages the disputing parties to apply the means of procedural attack
and procedural defense in a timely manner (with regard to the speed of
proceedings and procedural economy), under the threat of disregarding
delayed procedural acts. The liability of the parties to the dispute for the
outcome of proceedings, with regard to the degree of their procedural dili-
gence, has been raised to the level of a decisive factor in achieving a fair
settlement of the dispute by the court. The essence of the paper is to define
the impact of the procedural activity and the impact of the application of
judicial concentration of proceedings on proving, which we consider to be
the central stage of the litigation process, with regard to the scope and con-
tent of the evidentiary process.

Key Words: Civil Law; Proving; Judicial Concentration of Proceedings; Civil
Dispute Process; the Code of Civil Contentious Procedure; the Slovak Repub-
lic.

Abstrakt: Sudcovsku koncentrdciu konania mozZno povaZovat za sankcny
institut aktudlne normovaného civilného sporového procesu v podmien-
kach Slovenskej republiky. MozZnost' jej aplikdcie zo strany sidu podnecuje
sporové strany uplatriovat’ prostriedky procesného ttoku a procesnej obra-
ny vcas (s ohladom na rychlost’ konania a procesni ekonémiu), a to pod
hrozbou neprihliadania na oneskorené procesné tikony. Zodpovednost’ spo-

1 Prispevok je vypracovany a publikovany vramci rieSenia vyskumného projektu VEGA
¢.1/0765/20 s nazvom , Ochrana ludskych hodnét v sukromnom prdve v kontexte moder-
nych trendov a prebiehajiicej rekodifikdcie sikromného prdva“, zodpovedny riesitel’ doc.
JUDr. Peter Molnar, PhD.
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rovych strdn za vysledok konania, s ohladom na mieru ich procesnej dili-
gencie, bola povysend na tiroven rozhodujiiceho faktora pre dosiahnutie
spravodlivého rozhodnutia sporu stiidom. Podstatou prispevku je definovat’
vplyv procesnej aktivity a vplyv aplikovania sudcovskej koncentrdcie kona-
nia na proces dokazovania, ktoré povazZujeme za taZiskové stddium sporo-
vého procesu, a to s ohl'adom na rozsah a obsah dokazovania.

Klicové slova: Obcianske prdvo; dokazovanie; sudcovskd koncentrdcia
konania; civilny sporovy proces; Civilny sporovy poriadok; Slovenskd repub-
lika.

Uvod

Uéelom prvej fazy civilného procesu, takzvaného zakladného (alebo na-
chadzacieho) konania, je dosiahnutie meritérneho rozsudoc¢ného vyroku,
ktorym sa zavizne upravuji pomery sporovych stran.2 Ulohou stdu v ci-
vilnom sporovom konanf je teda rozsudit spor medzi Zalobcom a Zalova-
nym, a to na podklade skutkovych zisteni, ziskanych zdkonom predpisa-
nym sposobom. Obstaranie skutkového zakladu je vsak v urcujucom roz-
sahu na pleciach sporovych stran, ktoré svoj zaujem na vysledku konania
svedciaceho vich prospech preukazuju procesnou aktivitou zameranou
na dokazanie pravdivosti a spravnosti svojich tvrdeni. K tomuto cielu
v rozhodujlicej miere prispieva procesné stddium dokazovania, ktoré by
vSak bez dokaznych navrhov sporovych stran ostalo len obsahovo nevy-
plnenou fazou sporového sidneho konania. Procesnu aktivitu sporovych
stran (nevyhnutne spatu so zodpovednostou stran sporu za vysledok ko-
nania), ktora hra hlavnu ulohu v rekodifikovanom sporovom procese,
sud vyhodnocuje, okrem iného, aj s ohl'adom na ¢asové Kkritérium jej rea-
lizdcie a nedévodné omeskanie stran sankcionuje pouZzitim ustanoveni
zdkona ¢.160/2015 Z.z. Civilny sporovy poriadok v zneni neskorsich
zmien a doplnkov (d’alej len ,Civilny sporovy poriadok”) o sudcovskej
koncentracii konania. Doraz v sporoch sa kladie na procesnd ekonémiu,
rychlost a spravodlivost poskytnutia sidnej ochrany a ztohto dovodu,
podl'a ndsho nazoru, mozno oneskorenym procesnym tikonom stran spo-
ru priznat procesné ucinky len vynimocne, v odévodnenych pripadoch.
Zodpovednost sporovych stran za vysledok konania nabrala v rekodifi-
kovanom civilnom sporovom konanf novy rozmer, pricom stcasny spo-

2 Bliz8ie pozri STEVCEK, M., S. FICOVA, ]. BARICOVA, S. MESIARKINOVA, ]. BAJANKOVA, M.
TOMASOVIC, et al. Civilny sporovy poriadok: Komentdr. 1.vyd. Praha: C. H. Beck, 2016,
s. 77.1SBN 978-80-7400-629-6.
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rovy proces ovlddaji pomerne prisne upraveny prejednaci princip
a princip formalnej pravdy. Domnievame sa, Ze v ¢im cistejSej podobe st
uvedené principy nastavené, tym vacsi doraz sa kladie na procesnu dili-
genciu stran sporu a vytraca sa z konania dokazna iniciativa sadu. Cielom
prispevku je poukazat na skutocnost, ako miera procesnej aktivity stran
sporu a uplatiiovanie sudcovskej koncentracie konania vplyvaju na roz-
sah aobsah dokazovania anasledne na vysledok sporového konania.
Osobitne sa v naSom prispevku venujeme uvahe nad oneskorenym pred-
loZenim listinného dékazu.

1 Dokazovanie v civilnom sporovom konani

Dokazovanie tvori najdoleZitejSiu, najrozsiahlej$iu a najnarocnejsiu cast
civilného sporového konania a jeho relevancia je dand najma tym, Ze vy-
sledok dokazovania poskytuje sudu stibor poznatkov o skutkovej stranke
veci. Peter Molndr poznamenava, Ze predmetom zistovania v civilnom
procese nie je celd minula a recentna objektivna realita. Zakladné a pri-
rodzené obmedzenie rozsahu zistovania skutkového stavu, samozrejme,
predstavuje relevancia tej-ktorej skutocnosti pre konanie a rozhodovanie
sudu o konkrétnej procesnej situdcii ¢i o samotnej Zalobe.3 Z vysledku
dokazovania odvodzuje sud vo svojom d’'alSom postupe autoritativnu od-
poved na Zalobny navrh Zzalobcu. Podstatou dokazovania je ziskanie
mnoziny poznatkov tvoriacich skutkové zavery a predstavujucich plat-
formu skutkového zdkladu stdneho rozhodnutia, ktoré sud nasledne
subsumuje pod zodpovedajicu pravnu normu, ¢im vytvori tzv. dvojzak-
lad stidneho rozhodnutia, od ktorého sa odvija meritérny vysledok sporu.
Obsah arozsah dokazovania je zaloZeny (aZ na niekolko vynimiek) na
procesnej aktivite stran sporu, ktoré si zodpovedné za priebeh a vysle-
dok konania. Sud je v sporoch viazany prejednacim principom a princi-
pom formalnej pravdy, vzmysle ktorych sam aktivne nezistuje skutoc-
nosti dolezité pre rozhodnutie veci. Ddlezity korektiv rigidného forma-
lizmu predstavujd materidlne vedenie sporu a vyuzivanie napriklad insti-
tutu dopytovacieho opravnenia, ktoré vSak nema znamenat' inStrument
pre vytvaranie, ale len pre dotvaranie skutkového stavu, aj to iba v nevy-
hnutnom rozsahu. Miroslava Ku$nirikova v uvedenej suvislosti pozna-
menava, ze pri zohl'adneni charakteristiky civilného sporového procesu

w

BliZ8ie pozri MOLNAR, P. Skutkovy zaklad siidneho rozhodnutia v skratenych konaniach
a pri skratenych rozhodnutiach. In: P. VOJCIK, P. KOROMHAZ a E. VADAS, eds. Kosické dni
stikromného prdva I1. 1. vyd. Kogice: Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnic-
ka fakulta, 2018, s. 667-668. ISBN 978-80-8129-088-6.
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by sme mali icel tohto Stadia (dokazovania) vidiet v linii, ktord ma viest
k preukazaniu spornych tvrdeni stran, a nie k zistovaniu toho, ¢o v spore
vobec tvrdené nebolo.# Urcujicim faktorom pri stanoveni rozsahu doka-
zovania je teda posudenie realizované sidom, v akej miere si strany spo-
ru splnili povinnost’ tvrdenia pravne vyznamnych skuto¢nosti. Ciastkové
skutkové zavery ziskava std vykonavanim jednotlivych dékazov, ktorych
vzdjomna nadvaznost a prepojenost dava sidu odpoved na otdzku, aky
je skutkovy stav posudzovanej spornej veci. Pre spravodlivé rozhodnutie
sporového konania nie je nevyhnutné poznat skuto¢ny stav veci,> a ani
nie je ulohou stidu pokusat sa ho ziskat, aj napriek pripadnej procesne;j
pasivite stran. Bremena sporu zatazuju zalobcu a zalovaného, ktori reali-
zaciou relevantnych a vcasnych procesnych tikonov poskytuji objem po-
znatkov, z ktorych sad kreuje skutkovy zaklad rozhodnutia vo veci.
Schopnost a povinnost stran tvrdit a si¢asne povinnost podstatné a roz-
hodujtce tvrdenia pred sidom podporit dokazmi s zakladnym predpo-
kladom pre dspech v spore. Vdanom kontexte Petr Lavicky uvadza, Ze
kazda procesna strana vo svojom vlastnom zaujme uvadza do konania
skutocnosti zodpovedajice skutkovym znakom pravnych noriem, z kto-
rych pre seba odvodzuje pravne nasledky, a navrhuje k nim dékazy a, na-
opak, koriguje nepravdivé, netiplné ¢i inak skreslené tvrdenia protistra-
ny.6 Ina literatira dopiiia, Ze skutkové tvrdenia musi strana uvadzat
pravdivo a Uplne, pricom to vSak nestaci na splnenie povinnosti tvrdenia,
ked'ze skutkové tvrdenia sa musia tykat prejednavanej veci v takom roz-
sahu a intenzite, ako vyplyvaju zo skutocnosti pozadovanych hmotnop-
ravnou Upravou - zakon tak pozaduje, aby boli rozhodujtce a podstatné
pre spor.” Limitaciu vtomto ohl'ade predstavuje tiezZ ¢asové Kritérium;
Civilny sporovy poriadok kladie déraz na ,vc¢asnost” predkladania pro-
striedkov procesnej obrany a procesného utoku.

ES

Bliz$ie pozri KUSNIRIKOVA, M. Prejednaci princip v civilnom procese. In: L. SIVACKOVA,
ed. Vedeckd konferencia doktorandov na Akadémii Policajného zboru v Bratislave: 2. rocnik
[CD-ROMY]. 1. vyd. Bratislava: Akadémia Policajného zboru v Bratislave, 2019, s. 228. ISBN
978-80-8054-825-4.

Pozn.: Hoci idedlom je rozhodovat na zaklade skutkového stavu, ktory ¢o najviac zodpo-
veda realite.

Blizgie pozri LAVICKY, P, E. DOBROVOLNA, R. DAVID, M. HRDLICKA, R. CHALUPA aT.
PONDIKASOVA. Modernf civilni proces. 1. vyd. Brno: Masarykova univerzita v Brné, 2014,
s. 52. Acta Universitatis Brunensis: Iuridica, no. 499. ISBN 978-80-210-7601-3.

Blizsie pozri LUKACIKOVA, P. a J. ZAMOZIK. Vyvojové tendencie principov civilného procesu
po rekodifikdcii civilného prdva procesného. 1. vyd. Bratislava: Veda, 2016, s. 85. ISBN 978-
80-224-1568-2.
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Dokazovanie povaZujeme za kl'i¢ovu ¢ast civilného procesu, bez rea-
lizacie ktorej nie je sid spdsobily dospiet ku kone¢nému rozhodnutiu;
samotné dokazovanie teda mdZeme oznacit za ,proces v procese“. Na-
priek tomu, Ze sporovy proces je ovladany principom arbitrarneho po-
riadku,® ktory je povaZovany za jeden z taziskovych principov rekodifi-
kovaného sporového procesu,® dokazovanie je tou (st)castou sporového
konania, ktorej realizacia a priebeh zasadnym spdsobom vplyva na jeho
vysledok. Sid musi v konani s ,plnou Struktirou“ dokazovanie vykonat
vkazdom konani, samozrejme, v intenzite arozsahu zodpovedajicim
skutkovej a pravnej zloZzitosti sporu.

Primarne je miera dokazovania obmedzena dokaznymi navrhmi spo-
rovych stran, hoci nevyhnutne dodavame, Ze nie je povinnostou sidu vy-
konat vSetky navrhnuté doékazy. Ak teda vychddzame z predpokladu, Ze
miera dokazovania sa primarne odvija od dokaznej iniciativy stran sporu,
musime tieZ doplnit, Ze sid ma rozhodujice slovo v tom, aky bude ko-
necny rozsah dokazovania. 0d6vodnenie nevykonania vybranych doka-
zov vsak sud musi dostatocne a presvedcivo obsiahnut v konec¢nom roz-
sudku, so zretelom na skuto¢nost, Ze ak sid nevykona navrhnuty dékaz,
ktory ma pre meritérny vysledok sporu vyznam, poruSuje tym pravo
strany na spravodlivy proces a pravo strany na sudnu ochranu podla
¢lanku 46 ods. 1 Ustavy Slovenskej republiky.1® Dévody nevyhovenia dé-
kaznému navrhu zo strany studu klasifikuje Najvyssi sud Slovenskej re-
publiky vo svojom rozhodnuti tak, Ze ,nevyhovenie dékaznému ndvrhu
strany sporu mozno zaloZit' len tromi dévodmi. Prvym je argument, podla
ktorého tvrdend skutocnost, ku ktorej overeniu alebo vyvrdteniu je navrh-
nuty dékaz bez relevantnej stuvislosti s predmetom konania; d'al$im je ar-
gument, podla ktorého dbkaz neoveri/nevyvrdti tvrdenu skutocnost, CiZe
vo vizbe na toto tvrdenie nedisponuje vypovedacou potenciou. Nakoniec,
tretim je nadbytocnost dékazu, t.j. argument, podla ktorého urcité tvrde-
nie, ku ktorého overeniu alebo vyvrdteniu je dékaz navrhovany, bolo uz do-
terajsim konanim bez dévodnych pochybnosti overené alebo vyvrdtené. Ak

©

Pozn.: Princip arbitrarneho poriadku (alebo tieZ jednotnosti konania) znamen3, Ze kona-
nie tvori od zacatia azZ do vydania rozhodnutia jeden celok, v ktorom nie je zavazne stano-
veny sled ¢i postup procesnych tkonov. Tento postup je stanoveny iba ramcovo, tak, ako
je dany logikou veci; v podstate ho urcuje sid (preto tiez arbitrarny alebo 'ubovol'ny po-
riadok). Bliz$ie pozri WINTEROVA, A. et al. Civilni prdvo procesni. 6. aktualiz. a dopln. vyd.
Praha: Linde Praha, 2011, s. 77. ISBN 978-80-7201-842-0.

Blizsie pozri Dévodovii sprdvu k zdkonu ¢ 160/2015 Z.z. Civilny sporovy poriadok.

10 Bliz$ie pozri Ndlez Ustavného siidu Slovenskej republiky zo dria 21. 11. 2019, sp. zn. 1L US
168/2019.

©
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tieto dévody zistené neboli, sud postupuje v rozpore s cldnkom 46 ods. 1
a ¢ldnkom 48 ods. 2 Ustavy Slovenskej republiky, ktoré garantuji pre stra-
nu sporu ustavné prdvo na spravodlivy proces, CiZe tdto dékaznd vada (tzv.
opomenuté dékazy) takmer vzdy zaloZi nielen nepreskiimatelnost vydané-
ho rozhodnutia pre nedostatok dévodov, ale sticasne tieZ jeho protitstay-
nost.“11 Vychadzajic zo zaverov Najvyssieho sudu Slovenskej republiky
mozno konStatovat, Ze argumenty, ¢i skér dovody nevyhovenia dokaz-
nym navrhom uvadzané Najvy$sim sidom Slovenskej republiky su obsa-
hového/materidlneho charakteru a vztahuji sa vyhradne na relevanciu
dokazu k predmetu dokazovania, teda su definované vyhradne s ohla-
dom na vyznam dokazu pre prejednanie a rozhodnutie sporu. Z pohl'adu
nami diskutovanej problematiky by sa Ziadalo doplnit’ aj d’alsiu skupinu
dovodov nevyhovenia dokaznému navrhu strany sporu, ato v pripade
oneskoreného predloZenia ndvrhu na vykonanie dokazu. Charakter uve-
deného dévodu moZno oznacit’ za procesny a v teoretickej rovine by sme
sem zaradili napriklad tieZ nevyhovenie d6kaznému navrhu strany sporu
z dévodu nezakonnosti navrhovaného dékazu,'? okrem pripadu, ak sud
aplikuje ¢lanok 16 ods. 2 Civilného sporového poriadku 3 pripustajici
vykonanie nezakonného dékazu v civilnom procese,'* ak tento prejde tzv.
testom proporcionality.

2 Vplyv sudcovskej koncentracie konania na dokazovanie

Ako sme nacrtli vyssie, urcujtce slovo v tom, ktoré z mnoziny navrhnu-
tych dékazov budu vykonané, ma sud. V ramci tejto tivahy zvazuje a vy-
hodnocuje niekol'ko zakladnych kritérif, pricCom relevancia dékazu nie je
jedinym, a ani zdsadnym Kkritériom pre rozhodnutie v prospech dékazné-
ho navrhu. Aj relevantny a zdkonny dokaz moZe byt de lege lata sidom
odmietnuty a nevykonany z dévodu nedovodného omeskania s navrhom
na jeho vykonanie. Ak procesny ukon strany, ktory podlieha koncentracii
konania, nie je vykonany vcas, nespdsobuje (za zakonom ustanovenych

11 Bliz8ie pozri Rozsudok Najvyssieho stdu Slovenskej republiky zo dra 31.3. 2021, sp. zn.
5Cdo/107/2019.

12 Podl'a § 187 ods. 1 Civilného sporového poriadku, ,Za dékaz moéze sluzit vsetko, ¢o moze
prispiet k nalezitému objasneniu veci a ¢o sa ziskalo zdkonnym sposobom z dékaznych
prostriedkov.”

13 Podla ¢lanku 16 ods. 2 Civilného sporového poriadku, ,Sud pri prejednavani a rozhodo-
vani veci nezohl'adiuje skuto¢nosti a dokazy, ktoré boli ziskané v rozpore so zdkonom,
ibaZe vykonanie dokazu ziskaného vrozpore so zdkonom je oddvodnené uplatnenim
¢lanku 3 ods. 1.

14K tomu pozri bliZ$ie aj Rozsudek Nejvyssiho soudu Ceské republiky zo dria 14. 8. 2018, sp.
zn. 21 Cdo 1267/2018.
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podmienok) procesnopravne ucinky. Absencia procesnopravnych ucin-
kov sa prejavuje v skutoCnosti, Ze sid na procesny ukon neprihliada.t>
Vcasnost predkladania dékaznych navrhov teda vnimame ako jedno
z prvotnych kritérii, ktoré stid vyhodnocuje pri rozhodovani, ktoré z na-
vrhnutych dékazov vykona. Na poziadavke vcasnosti je vybudovany pro-
cesny institut sudcovskej koncentracie konania podla § 153 Civilného
sporového poriadku.l® MéZeme povedat, Ze sudcovska koncentracia ko-
nania, ktora je doménou rekodifikovaného sporového kédexu, predstavu-
je sank¢ny institat, podstatou ktorého je ¢asova limitacia sporovych stran
vrealizacii procesnych tkonov. Nemusi vSak ist o objektivnhu casovu
hranicu, ato v pripade, ak poruSenie povinnosti véasného predloZenia
posudi sud tak, Ze strana mohla konkrétnu skutocnost uviest uz v skor-
Som procesnom Stadiu a neurobila tak bez relevantného dévodu, ¢im ne-
oddvodnene predlZzuje konanie v rozpore s principom procesnej ekonoé-
mie a v rozpore s poZziadavkou ¢o najrychlejSieho skoncenia konania. Ide
teda o také konanie, kedy strana nevyuzila moZnost' tvrdenia a moZnost
realizacie dokazného navrhu uz pri skorSom procesnom ukone, hoci tak
urobit mohla a pre pomysl'anie na uspech v spore tak urobit aj mala.l”
Na druhej strane vsak sidy mézu stranam na realizaciu procesnych uko-
nov ukladat zavazné procesné lehoty, nedodrzanie ktorych ma rovnako
za nasledok procesnii prekliziu prava. Ziada sa pripomenut, Ze vyuZitie
sudcovskej koncentracie konania je ponechané vyhradne v deciznej pra-
vomoci sudu, ktory svoj postup oddévodnuje vkonetnom rozhodnuti.
Uvedenu skutoc¢nost zdoraznuje aj Krajsky sud v PreSove, podla ktorého
véasnost predloZenia prostriedkov procesného utoku a prostriedkov pro-
cesnej obrany vyhodnocuje v okolnostiach konkrétneho pripadu vZdy sud

15 Bliz$ie pozri STEVCEK, M., S. FICOVA, J. BARICOVA, S. MESIARKINOVA, J. BAJANKOVA, M.
TOMASOVIC, et al. Civilny sporovy poriadok: Komentdr. 1.vyd. Praha: C. H. Beck, 2016,
s.577.ISBN 978-80-7400-629-6.

16 Podl'a § 153 Civilného sporového poriadku,

(ods. 1) ,Strany st povinné uplatnit prostriedky procesného ttoku a prostriedky proces-
nej obrany vcas. Prostriedky procesného ttoku a prostriedky procesnej obrany nie st
uplatnené véas, ak ich strana mohla predlozit uz skdr, ak by konala starostlivo, so zrete-
I'om na rychlost a hospodarnost konania;“

(ods. 2) ,Na prostriedky procesného ttoku a prostriedky procesnej obrany, ktoré strana
nepredlozila v€as, nemusi sud prihliadnut, najma ak by to vyzadovalo nariadenie d’alSie-
ho pojednavania alebo vykonanie d'al$ich ikonov sudu;“

(ods. 3) ,Ak sud na prostriedky procesného ttoku alebo prostriedky procesnej obrany
neprihliadne, uvedie to v odévodneni rozhodnutia vo veci samej.”

17 K tomu pozri bliz§ie STEVCEK, M., S. FICOVA, ]. BARICOVA, S. MESIARKINOVA, ]. BAJAN-
KOVA, M. TOMASOVIC, et al. Civilny sporovy poriadok: Komentdr. 1. vyd. Praha: C. H. Beck,
2016, s. 54 a nasl. ISBN 978-80-7400-629-6.
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a je ponechané na jeho uvahe, ¢i pripadné omeskanie procesného iikonu
ospravedini alebo (i prijme procesnu sankciu, ktord spoc¢iva v tom, Ze sid

z

na procesny tikon neprihliadne, s tym, Ze mu nepriznd procesné tic¢inky.18

Utelom legislativnej upravy sudcovskej koncentracie konania je do-
cielit, aby sa strany vyhybali tenden¢nym a prekvapivym postupom pri
predkladani prostriedkov procesnej obrany a procesného ttoku, a to pod
hrozbou sankcie, ktord moZe v kone¢nom désledku viest' k prehre v spo-
re. Vysvetlenie poskytuje Krajsky std v Bratislave, podl'a ktorého civilné
sporové konanie sa spravuje zdsadou koncentrdcie konania, ktord casovo
obmedzuje strany sporu v moZnosti uplatriovat’ prostriedky procesného
utoku a prostriedky procesnej obrany, a to za ticelom zabezpecenia rychle-
ho a efektivneho vedenia stidneho konania a z dévodu prevencie obstrukc-
ného sprdvania sa strdn.'® Zmieneny nepriamy tlak na strany sporu sa
prejavuje v poziadavke na uplatiiovanie procesnych tkonov ¢o najskor
aznamena moZznost sidu nepriznat procesné ucinky takym prostried-
kom procesnej obrany a procesného utoku, ktoré strana mohla v konani
uplatnit uz skoér, ak by konala hospodarne a so zretel'om na rychlost ko-
nania.

Z gramatického vykladu prislusnych ustanoveni Civilného sporového
poriadku moZno odvodzovat striktne fakultativhu povahu sudcovskej
koncentracie konania, ktora je vyhradne v diskre¢nej pravomoci sudu.
Vzhl'adom na ucel tohto instittu, ako aj charakter civilného sporového
procesu je vSak potrebné zotrvat na pravidle jej aplikovania sidom, ak st
na to splnené zakonom stanovené predpoklady. Opacny pristup sudu by
mal byt skér vynimoc¢ny, dostato¢ne odévodneny, a najma, bez ohl'adu na
skutocnost, akou cestou sa sud pri aplikovani sudcovskej koncentracie
konania uberie, je Ziaduce zachovat rovnaky pristup voci obom sporo-
vym stranam.

Na zaver tejto Casti prispevku konstatujeme, Ze vyuzitie sudcovskej
koncentracie konania je v sporoch spdsobilé vyrazne okliestit rozsah
a obsah dokazovania, a to aj o také dokazy, ktoré (ak by boli v¢as uplat-
nené) mohli privodit strane tspech v konani. Karel Svoboda k tomu po-
znamenava, ze koncentracia konania vel'mi uzko suvisi s dokazovanim.
Vymedzuje totiz udalosti, po uplynuti ktorych uz nie je mozné hmotnop-
ravne spoznavat skutok, teda skutocnosti doélezité pre rozhodnutie vo

18 BlizSie pozri Rozsudok Krajského stidu v PreSove zo dria 25. 3. 2021, sp. zn. 2CoKR/6,/2020.
19 Bliz8ie pozri Rozsudok Krajského stidu v Bratislave zo dria 29. 4. 2021, sp. zn. 9CoP/1/2020.
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veci samej.2® Ziada sa zddraznit, Ze nevyhovenie dékaznému navrhu sud
oddvodnuje jeho neddvodne oneskorenou realizaciou, anie jeho irele-
vanciou pre konanie, ¢i pripadne nadbytoc¢nostou. Hrozba uplatnenia
sudcovskej koncentracie konania by preto mala v strane vyvolavat zau-
jem a ochotu poskytnut do konania, takpovediac, vSetko, ¢o k veci m3, aj
svoje pripadné ,tromfy“, a to idealne v ivode konania, pripadne, s ohl'a-
dom na vyvoj sporu, v ¢o najskorSom procesnom $tadiu.

2.1 Oneskorené predloZenie listinného dékazu

Nadvazujic na predchadzajice myslienky venujeme v nasledujicej casti
prispevku priestor ivahe nad postupom strany v sporovom konan, ktora
svojim pisomnym podanim navrhne na podporu tvrdenej skuto¢nosti vy-
konat listinny dékaz, ktory ma k dispozicii, avSak k jeho predloZeniu pri-
stipi azZ na pojednavani. Nad pripustnostou a spravnostou takéhoto po-
stupu sa zamysl'ame najma s ohl'adom na zadkonodarcom proklamovanu
procesnu ekondmiu konania, ako i sudcovsku koncentraciu konania, pri-
¢om cielom naSej Uvahy je priniest zaver o procesnej konformnosti
predmetného postupu v aktudlnej koncepcii civilného sporového kona-
nia. K ivahe ndas doviedla tieZ skuto¢nost, Ze zdkon na vysSie vymedzenu
situaciu explicitne nepaméata avyslovne neddva mozZnost sudu takyto
procesne nehospodarny postup strany procesne sankcionovat, preto si
dovol'ujeme predniest vlastny postoj k rieSeniu nastolenej situacie. Vy-
chadzame aj zo zakladnych myslienok prednesenych v prvej a druhej cas-
ti nasho prispevku, na ktoré tymto odkazujeme.

Zakladné smerovanie v naSej uvahe prinaSa Krajsky sud v Banskej
Bystrici, podl'a ktorého ,ak Zalobca v odvolani polemizoval, v akych pripa-
doch sa md podla neho opodstatnene aplikovat' sudcovskd koncentrdcia
konania, odvolaci sud musi konstatovat, Ze v prejedndvanej veci islo o mo-
delovy (ukdzkovy) pripad toho, kedy je uplatnenie tohto procesného institii-
tu namieste, pretoZe v stilade s koncepciou nového civilného procesu strana
evidentne si vedomd popretia urcitej skutocnosti protistranou neméZe prist
na pojedndvanie a aZ na riom navrhovat' dékazy na preukdzanie tejto (dlho
predtym popretej) skutocnosti.“? V predmetnom konani o urcenie vlast-
nickeho prava k nehnutel'nostiam vsak islo o odliSnl procesnu situaciu,
kedy Zalobca az na pojednavani zrealizoval dékazny navrh, hoci podla

20 BlizSie pozri SVOBODA, K. Dokazovdni. 1.vyd. Praha: ASPI, 2009, s. 156. ISBN 978-80-
7357-414-7.

21 Bliz8ie pozri Rozsudok Krajského stidu v Banskej Bystrici zo dria 31. 3. 2021, sp. zn. 12Co/
26/2020.

STUDIES 87



a I SOCIETAS ET IURISPRUDENTIA
D | 2021, roénik IX,, ¢islo 4, s. 79-101

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

vyjadrenia stdu tak urobit mal a mohol uZ ovela skor. Kazdopadne, pre
naSe potreby je relevantny zaver o nemoznosti otal'ania s dokaznymi na-
vrhmi potrebnymi na preukazanie pre rozhodnutie relevantnej skutoc-
nosti. Vzhl'adom na aktualnu koncepciu sporového konania rovnako po-
vazujeme za neudrzatelny postup strany, ktora mohla a mala oznacit d6-
kaz na preukazanie popretej skutoc¢nosti v procesne skorsom stadiu, av-
Sak tak neurobila.

NasSa dvaha vSak smeruje k zisteniu, ¢i je udrZatelnym taky postup,
kedy (napriklad) zalovany vo vyjadreni k Zalobe navrhne na preukazanie
tvrdenej skutoc¢nosti vykonat' listinny dékaz, ktory ma v case podania vy-
jadrenia k dispozicii, avsak predlozi ho az na pojednavani, hoci ho mohol
predlozit' uz spolu s vyjadrenim k Zalobe, ¢i napriklad pri duplike. Nepo-
chybne je dovodom takéhoto konania strany procesna taktika a nastole-
nie momentu prekvapenia vo vztahu k protistrane.

Zdoraziiujeme, Ze jednou zo zdkladnych povinnosti stran sporu je
povinnost podopriet skutkové tvrdenia dékazmi (¢lanok 8 Civilného
sporového poriadku), pricom Civilny sporovy poriadok tito povinnost
konkretizuje na prvy procesny ukon strany, ¢o znamena, Ze Zalobca ma
povinnost k Zalobe pripojit dokazy, ktorych povaha to pripusta, s vy-
nimkou ddékazov, ktoré nemdze pripojit bez svojej viny.22 Rovnaké po-
vinnosti prislichaju izalovanému, pricom zdoéraziuju a opakuji sa pri
ustanoveniach upravujucich repliku a dupliku, ku ktorym sa uz viaze po-
vinnost sudu poucit o nasledkoch sudcovskej koncentracie konania. Za-
roven, v stlade s kontradiktérnostou konania, plati, Ze s dokazmi proti-
strany sa ma pravo strana sporu oboznamit, ako aj sa k nim vyjadrit. Pre
ucely zrychlenia a zefektivnenia sporu je Ziaduce, aby sa strany s listin-
nymi dékazmi mali moZnost obozndmit Co najskor asucasne podat
k nim prislusné stanovisko.

Z ustanovenia § 204 Civilného sporového poriadku?3 upravujiceho
vykonanie dékazu listinou moZno usudit, Ze zakon predpoklada situaciu,
kedy strana sporu k navrhu na vykonanie dékazu listinou tento dokaz
neprilozi. Domnievame sa vsak, Ze normativna Uprava by mala dopadat’
na situacie, kedy strana v ¢ase navrhovania dokazu tento nemala k dispo-

22 Bliz$ie pozri § 132 ods. 3 Civilného sporového poriadku.

23 Podl'a § 204 Civilného sporového poriadku, ,Dékaz listinou sa vykona tak, Ze sud listinu
alebo jej cast precita alebo oznami jej obsah; to neplati, ak ide o listinu, ktorej odpis bol
strane sporu v priebehu konania doruceny a ak listina alebo jej obsah neboli protistranou
spochybnené.”
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zicii, a teda ho ziskala dodatocne, pripadne si edi¢ni povinnost splnila
protistrana ¢i tretia osoba, ktorad disponovala listinou. Akceptacia (a to, ¢i
uz de lege ferendae priamo zdkonnd alebo sudcovskd) nepriloZenia listiny
k pisomnému podaniu, ktorym strana navrhne jej vykonanie, by mala byt
odévodnena objektivnou nemoznost'ou priloZenia listiny v Case realizacie
procesného ukonu. Nemozno vsak pripustit, Ze predmetné ustanovenie
by malo/mohlo slizit stranam ako prostriedok na ospravedlnenie neod-
O0vodnene oneskoreného predkladania listinnych dékazov, ¢o by bolo
v priamom rozpore s hospodarnostou sporového procesu. Zaroven sa
Ziada doplnit, Ze aj samotné znenie ustanovenia upravujuceho vykonanie
dokazu listinou kladie déraz na procesnd ekonémiu, ked' od ,klasického”
vykonania dokazu listinou precitanim alebo konstatovanim upusta za
kumulativneho splnenia podmienok, Ze listina bola protistrane dorucena
na vyjadrenie v priebehu konania astcasne nebola protistranou spo-
chybnena. M6Zeme teda vyvodit, Ze podl'a § 204 Civilného sporového po-
riadku existuje popri klasickom vykonani dékazu listinou jej precitanim
alebo oznamenim obsahu aj Specificky spdsob, pricom taktieZ musi byt
vykonanie dokazu listinou zaznamenané a musi byt zrejmé, aké informa-
cie z nej sud Cerpal.2*

Ustanovenie § 153 ods. 2 Civilného sporového poriadku upravujice
sudcovskd koncentraciu konania uvadza, Ze na prostriedky procesného
utoku a prostriedky procesnej obrany, ktoré strana nepredloZila vcas, ne-
musi sud prihliadnut, najmd ak by to vyZadovalo nariadenie d'alsieho po-
jedndvania alebo vykonanie d'alSich tikonov stidu. Prostriedkom procesnej
obrany a procesného utoku je ndvrh na vykonanie dékazu, nie jeho sa-
motné vykonanie, ktorému v pripade listinného ddékazu nevyhnutne
predchadza jeho predloZenie. Z prislu§nych ustanoveni Civilného sporo-
vého poriadku upravujicich povinnost tvrdenia a dokaznu povinnost
vSak usudzujeme, Ze zakon kladie doraz na predloZenie dokazov, ktorych
povaha to umoziuje, spolu s dokaznym navrhom. Podl'a komentara k Ci-
vilnému sporovému poriadku ,ak navrhovatel' nesplni tito povinnost,
sud ho vyzve, aby tieto dokazy predlozil dodatoc¢ne.“2> Odborna literattra
sti¢asne dopliiia, Ze ,nesplnenie podmienky pripojit dékazy, na ktoré sa
Zalobca odvolava, podl'a sidnej praxe nemoéze byt v Ziadnom pripade do-

24 Bliz8ie pozri STEVCEK, M., S. FICOVA, ]. BARICOVA, S. MESIARKINOVA, ]. BAJANKOVA, M.
TOMASOVIC, et al. Civilny sporovy poriadok: Komentdr. 1.vyd. Praha: C. H. Beck, 2016,
s. 753. ISBN 978-80-7400-629-6.

25 Bliz$ie pozri HORVATH, E. a A. ANDRASIOVA. Civilny sporovy poriadok: Komentdr. 1. vyd.
Bratislava: Wolters Kluwer, 2015, s. 289. Rekodifikacia. ISBN 978-80-8168-318-3.

STUDIES 89



a I SOCIETAS ET IURISPRUDENTIA
D | 2021, roénik IX,, ¢islo 4, s. 79-101

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

vodom na odmietnutie podania alebo zastavenie konania, pretoZe nejde
o nedostatok podmienky konania, ani o vadu navrhu, okrem pripadu, ak
by to bolo expressis verbis uvedené v zakone".26 Sicastou procesného po-
stupu sudu je urcit, ktoré z navrhnutych dékazov vykona,?’ a teda je ve-
cou a zaujmom strany, ktorej ma dokaz svedcit, aby tento dokaz predlo-
zila najneskér na pojednavani, na ktorom sa bude dokaz vykonavat, ok-
rem uplatnenia postupu podla § 189 Civilného sporového poriadku
upravujuceho situdciu, kedy strana nemd ddékaz v dispozi¢nej sfére.
V opacnom pripade sa vystavuje riziku neunesenia dékazného bremena.
Podstatnym pre nase Ucely sa javi byt zaver Najvyssieho sidu Slovenskej
republiky z roku 1999, podl'a ktorého ,Stid mézZe ucastnika konania vy-
zvat' aj na odstrdnenie takej vady konania, ktord pokracovaniu v konani
nebrdni, ak je to ucelné pre d'alsi priebeh konania. [...] Nepripojenie listin-
nych ddékazov nie je v zdsade neodstrdnitel'nou prekdzkou konania, ktord
by brdnila pokracovat' v konani. Tento nedostatok sa méZe prejavit' v neu-
neseni dékazného bremena Zalobcu, a tak na vysledku sporového kona-
nia.“?8¢ Domnievame sa, Ze zakon apeluje na spajanie navrhu na vykona-
nie dokazu s jeho predlozenim, a to osobitne pokial ide o listinné dokazy.
Sme presvedceni, Ze nemozno podporovat snahy sporovych stran takti-
zovat' a obchadzat ustanovenia o udrziavani procesnej discipliny v spore
akceptaciou popisaného konania stran. Pre udrzanie poriadku v spore
a zachovanie koncepcie, aku nastolil zdkonodarca, je potrebné zotrvat na
poZziadavke predloZenia listiny spolu s d6kaznym navrhom, samozrejme,
s vynimkou pripadov vyzadujucich si prihliadnutie na osobitné dévody.

Vychadzajuc z podstaty sudcovskej koncentracie konania a ucelu ak-
tualne koncipovaného sporového procesu sa domnievame, Ze legislativa
kladie déraz najma na rychlost a efektivnost konania, pricom nedévodné
a ,umelé“ predlZovanie konania ma za ciel' odstranit a takto procesne sa
spravajuce sporové strany zodpovedajuco sankcionovat. Ak uzavrieme,
Ze nasledkom nepredlozenia listiny (ako zasadného dokazu) do konania
je strata sporu, musime sa tiez dokazat vysporiadat s otazkou, ako po-
stupovat po oneskorenom predloZeni listiny, ked'Ze je zrejmé, Ze aktual-
ne nastavenie sporového procesu kladie doéraz na vcasnost, hospodar-

26 Bliz$ie pozri STEVCEK, M., S. FICOVA, ]. BARICOVA, S. MESIARKINOVA, ]. BAJANKOVA, M.
TOMASOVIC, et al. Civilny sporovy poriadok: Komentdr. 1.vyd. Praha: C. H. Beck, 2016,
s. 487. ISBN 978-80-7400-629-6.

27 Bliz$ie pozri §§ 171, 181 a 185 Civilného sporového poriadku.

28 Bliz§ie pozri KERECMAN, P., Z. FABIANOVA a T. FRISTIKOVA, eds. Judikatiira vo veciach
dokazovania v civilnom konanti. 1. vyd. Bratislava: Wolters Kluwer, 2016, s. 125. Rekodifi-
kacia. ISBN 978-80-8168-464-7, ako aj R 47/2000.

90 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2021, Volume IX,, Issue 4, Pages 79-101 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

nost’ a procesnu diligenciu stran. Jedinym do uvahy prichddzajticim pro-
cesnym instititom majicim charakter ,procesného potrestania“ je sud-
covska koncentricia konania. Hoci gramatickym vykladom ustanovenia
§ 153 ods. 2 Civilného sporového poriadku nemozno dospiet k zaveru, ze
oneskorené predloZenie listiny (nie navrhu na vykonanie dokazu listi-
nou) je sankcionovatel'né sudcovskou koncentraciou konania, vychadza-
juc z ¢lanku 4 Civilného sporového poriadku,?® ktory umoZziiuje sudcovi
dotvarat procesné pravo tam, kde existuji v procesnej iprave medzery,
domnievame sa, Ze vyuZitie tohto instititu, aj s ohl'adom na uZ spomina-
ny ucel sporového kédexu, je efektivnym nastrojom na odburavanie po-
tencidlnych snah sporovych stran o neprimerané taktizovanie, ktoré je
v kone¢nom doésledku sposobilé zbytocne predlzovat sidne konanie. De
lege ferendae navrhujeme zakonom upravit moznost stdu neprihliadat
na oneskorene predlozent listinu, ktorej vykonanie bolo navrhnuté v pi-
somnom podani strany, ak ju strana mohla predloZit uz skér, ak by kona-
la hospodarne.

3 Vplyv procesnej aktivity sporovych stran na obsah a rozsah
dokazovania

Zakladnym vychodiskom pre stanovenie miery dokazovania v spore je
premisa, v zmysle ktorej, ak si strany sporu v plnej miere plnia svoje pro-
cesné povinnosti spocivajice v (obsahovo protichodne zameranej) po-
vinnosti tvrdenia a dokaznej povinnosti, dokazovanie bude prebiehat
v najSirSom moznom rozsahu. Obsah a rozsah dokazovania je nepochyb-
ne podmieneny prioritne mierou procesnej aktivity sporovych stran,
rovnako vsak aj ndslednym posidenim relevantnosti, zdkonnosti a vcas-
nosti dékaznych navrhov sidom, ¢o vedie k naslednej restrikcii dokazo-
vania. Zakladné obmedzenie spociva na ¢asovom Kritériu, co znamena, ze
navrhovanie dékazov stranami sporu je casovo ohrani¢ené sudcovskou
koncentraciou konania a zakonnou koncentraciou konania.3® V nasledu-

29 Podl'a ¢lanku 4 Civilného sporového poriadku,
(ods. 1) ,Ak sa pravna vec neda prejednat’ a rozhodnut na zaklade vyslovného ustanove-
nia tohto zakona, pravna vec sa posudi podl'a ustanovenia tohto alebo iného zakona, kto-
ré upravuje pravnu vec ¢o do obsahu a ucelu najblizSiu posudzovanej pravnej veci;“
(ods. 2) , Ak takého ustanovenia niet, sud prejedna a rozhodne pravnu vec podl'a normy,
ktoru by zvolil, ak by bol sdm zédkonodarcom, a to s prihliadnutim na principy vSeobecnej
spravodlivosti a principy, na ktorych spoc¢iva tento zakon, tak, aby vysledkom bolo ro-
zumné usporiadanie procesnych vztahov zohl'adrniujlice stav a poznatky pravnej nauky
a ustalent rozhodovaciu prax najvyssich sudnych autorit.”

30 Bliz8ie pozri Rozsudok Krajského stidu v Presove zo diia 5. 5. 2021, sp. zn. 3Co/2/2021.
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jucich riadkoch sa bliZ$ie venujeme procesnym instititom naviazanym
na aktivitu sporovych stran v konani, a to (nielen, ale aj) s ohladom na
Specifikaciu pravnych nasledkov omeskania s procesnymi ikonmi, ktoré
maju zasadny vyznam pre urcenie, ¢o a vakom rozsahu sa v konani do-
kazuje.

3.1 Zhodné a nesporné skutkové tvrdenia

Mimoriadny vyznam pre stanovenie miery dokazovania ma § 151 Civil-
ného sporového poriadku,3! ktory je nesporne ustanovenim majicim
vplyv prave na rozsah a obsah dokazovania. Podstatou uvedenej pravnej
upravy je vyvodenie zaveru o nespornosti urcitych skutkovych tvrdeni
bez potreby ich dokazovania. Vyslovne nepopreté skutkové tvrdenia pro-
tistrany sa povaZuju za nesporné, pricom takéto skutoc¢nosti sud povazu-
je za preukazané a nevykonava o nich dokazovanie. Naopak, pojme ich do
skutkového zakladu rozhodnutia bez dokazovania. Zaroven, popretie
skutkovych tvrdeni, ktoré sa tykaji konania alebo vnimania strany, vyza-
duje, aby strana uviedla vlastné tvrdenia o predmetnych skutkovych
okolnostiach, inak je popretie nedcinné. Nasledkom procesnej pasivity
strany je, ako uvddza komentar k Civilnému sporovému poriadku, pro-
cesnd sankcia vo forme nespornosti nepopretych skutkovych tvrdeni
protistrany (§ 151 ods. 1 Civilného sporového poriadku) alebo neucin-
nosti nekvalifikovaného popretia skutkového tvrdenia protistrany (§ 151
ods. 2 Civilného sporového poriadku).32 Je procesnou povinnostou sudu
objasnit’ strandm, ktoré skutocnosti povazuje za sporné aktoré za ne-
sporné a aké dékazy vykon3, o stranam napoved4, akym smerom sa ma-
ja uberat’ vo svojej d’alSej procesnej aktivite.33 Najvyssi sid Slovenskej
republiky poukazuje na skuto¢nost, Ze ,ciel'om tejto tipravy je zamerat
procesnu aktivitu strdn na skutocnosti, ktoré su podla postdenia stdu
sporné, teda viest' strany uZ pocas konania k tomu, aby dokdzali predvidat’
rozhodnutie stidu, [avSak zaroven dodava, ze] je cielom zrychlit' a zjedno-

31 Podl'a § 151 Civilného sporového poriadku,
(ods. 1) ,Skutkové tvrdenia strany, ktoré protistrana vyslovne nepoprela, sa povazuju za
nesporné;”
(ods. 2) , Ak strana poprie skutkové tvrdenia, ktoré sa tykaju jej konania alebo vnimania,
uvedie vlastné tvrdenia o predmetnych skutkovych okolnostiach, inak je popretie neu-
¢inné.”

32 Bliz$ie pozri HORVATH, E. a A. ANDRASIOVA. Civilny sporovy poriadok: Komentdr. 1. vyd.
Bratislava: Wolters Kluwer, 2015, s. 322. Rekodifikécia. ISBN 978-80-8168-318-3.

33 BlizSie pozri ustanovenia § 171 ods. 2 Civilného sporového poriadku a § 181 ods. 2 Civil-
ného sporového poriadku.
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dusit’ konanie tak, aby sa nevykondvali zbytocné ddkazy, ktoré siid nepova-
Zuje za dobleZité, a nevenovala sa pozornost’ bezdévodnym skutkovym tvr-
deniam, ktoré su, podla ndzoru siudu, bud’ nesporné alebo prdvne bezvy-
znamné.”3* Domnievame sa, ze omeSkanie s kvalifikovanym popretim
skutkovych tvrdeni méze mat pre stranu nepriaznivé nasledky na vysle-
dok konania, ak sud neprijme oneskorené tvrdenia s ohl'adom na uplat-
nenie sudcovskej koncentracie konania. Raz uplatnend sudcovska kon-
centracia konania sud zavazuje a vyvodeny zaver o nespornosti tvrdenia
podla § 151 Civilného sporového poriadku nemoZzno, podl'a ndSho nazo-
ru, zvratit'.

Rovnako ovplyvnit obsah a rozsah dokazovania je sposobila aplika-
cia ustanovenia § 186 ods. 2 prva veta Civilného sporového poriadku,
podla ktorého stid vychddza zo zhodnych tvrdeni strdn, ak neexistuje do-
vodnd pochybnost’ o ich pravdivosti. Limitom pouzitia ,zhodnych tvrdeni”
stran je existencia dévodnej pochybnosti o ich pravdivosti. M6Zeme kon-
Statovat, Ze d6vodna pochybnost o pravdivosti zhodne uvadzanych sku-
tocnosti zaklada pre sud povinnost vykonat dokazovanie i v tomto roz-
sahu. V stvislosti s koncentraénym principom dopliiame, Ze, podl'a nasho
nazoru, neskorsie tvrdenie strany, ktoré obsahovo bude svedcit v pro-
spech zhodnosti so skor tvrdenou skuto¢nostou protistrany, nebrani su-
du prijat zaver o zhodnosti tvrdeni a upustit od vykonania dokazovania
o takejto skutocnosti. Argumentujeme gramatickym vykladom ustanove-
nia § 186 ods. 2 Civilného sporového poriadku, podla ktorého sid na
zmeny Vv tvrdeniach o skutoc¢nostiach, na ktorych sa strany dohodli, ne-
prihliada. A contrario teda nemozno sudu upriet prihliadnutie na one-
skorené zhodné tvrdenie ¢i zmenu z pévodného protitvrdenia na zhodné
tvrdenie. Takyto vyklad je, podl'a ndSho nazoru, v silade s hospodarnos-
tou arychlostou konania a nepopiera ani princip formalnej pravdy, ty-
picky pre sporovy proces.

Vysledkom aplikacie oboch vysSie prezentovanych ustanoveni Civil-
ného sporového poriadku je ziZenie rozsahu dokazovania na zaklade ak-
tivity (¢i pasivity v pripade § 151 Civilného sporového poriadku) sporo-
vych stran. Hoci odborna literatira pojmy ,nesporné tvrdenia“ a ,zhodné
tvrdenia“ z hl'adiska vyznamu stotoziuje,35 rozdiel badame v sposobe,

34 BlizSie pozri Uznesenie Najvyssieho sudu Slovenskej republiky zo dria 28. 12. 2020, sp. zn.
20bdo/56/2020.

35 Bliz8ie pozri STEVCEK, M., S. FICOVA, ]. BARICOVA, S. MESIARKINOVA, ]. BAJANKOVA, M.
TOMASOVIC, et al. Civilny sporovy poriadok: Komentdr. 1.vyd. Praha: C. H. Beck, 2016,
s.573 a 713.ISBN 978-80-7400-629-6.

STUDIES 93



a I SOCIETAS ET IURISPRUDENTIA
D | 2021, roénik IX,, ¢islo 4, s. 79-101

OCIET

SO > http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

ako sud dospeje k vyhodnoteniu nespornosti ¢i zhodnosti tvrdeni. Zatial
¢o k ,nespornosti tvrdenia mozno dospiet aj nec¢innostou protistrany,3¢
pripadne z dévodu nekvalifikovaného popretia, pri zhodnych tvrdeniach
je nevyhnutné aktivne, obsahovo totoZzné vyjadrenie oboch sporovych
stran, ktoré sud vyhodnoti ako zhodné. Na zaver tejto casti nasho pri-
spevku mozno uzavriet, Ze obsah a rozsah dokazovania sa s ohl'adom na
vyjadrenia stran sporu obmedzuju len na kvalifikovane popreté skutkové
tvrdenia, vynimocne tieZ na zhodné skutkové tvrdenia, o pravdivosti kto-
rych ma sid pochybnost.

3.2 Domnienky

Zasadny vplyv na dokazovanie ma v civilnom procese aplikdcia domnie-
nok,37 nakolko skuto¢nost, pre ktoru je v zdkone upravena domnienka,
nie je potrebné dokazovat, ked'Ze takato skutocnost’ sa povaZzuje za preu-
kazanu. To plati len potial', pokial’ protistrana nepreukaze opak. Sud teda
nedokazuje skutocnosti potvrdzujice ¢i vyvracajuce urcity zaver, pre
ktory zakon ustanovuje domnienku, ale tento zaver povazuje za preuka-
zany a pracuje s nim d'alej ako so skutkovym poznatkom. Limitom moz-
nosti pouzitia vyvratitelnej pravnej domnienky je uplatnenie ddkazu
opaku, ktory preukazuje nepravdivost skuto¢nosti majticej sa povazovat
za preukazanu.

S ohl'adom na zameranie nasho prispevku na sudcovsku koncentra-
ciu konania sa domnievame, Ze len v¢asné preukazanie opaku ma za na-
sledok vyvratenie skutoCnosti, ktorej sved¢i domnienka. Oneskorené
skutkové tvrdenia a dokazné navrhy smerujice k vyvrateniu domnienky
su sankcionovatelné procesnou prekliziou prava, ak sid uznj, Ze tieto
bolo mozné predlozit v skorSom procesnom stadiu, a teda nie st spdsobi-
lym prostriedkom pre vyvratenie domnienky, ak uz sid v konani apliko-
val sudcovsku koncentraciu konania.

3.3 Hmotnoprdvne namietky

Zakladna definicia hmotnopravnej namietky upravena v § 152 Civilného
sporového poriadku3® naznacuje, ze ide o taky hmotnopravny ukon stra-

36 Pozn.: Aplikovanim zakonom predpokladanej domnienky.

37 Bliz$ie pozri § 192 Civilného sporového poriadku, podla ktorého ,Skutocnost, pre ktora
je v zdkone ustanovend domnienka pripustajuca dokaz opaku, ma sud za preukazanu, ak
v konani nevysiel najavo opak.”

38 Podla § 152 Civilného sporového poriadku, ,Hmotnopravna namietka je pravny tkon
strany spdsobujuci zmenu, zanik alebo oslabenie prava protistrany.”
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ny sporu, ktorého uplatnenie znamena pre uplatiiujicu stranu vyrazné
zlepSenie procesnej pozicie, ak jej uplatnenim ddéjde k zmene alebo osla-
beniu prava protistrany, ¢i dokonca k jeho zaniku. Vysvetlenie poskytuje
komentar k Civilnému sporovému poriadku, podla ktorého ide o taky
spravny ukon (prejav vole), ktory meni dovodny narok protistrany na
neddvodny, pripadne meni dovodny procesny utok ¢i dovodnud procesnu
obranu na nedévodnui.“3® Z uvedeného mozno logicky usudit, Ze vcas
uplatnena hmotnopravna ndmietka je spdsobild ovplyvnit' a modifikovat
mieru dokazovania v rozhodujicom rozsahu, a to dokonca do takej mie-
ry, Ze vyluci dokazovanie o merite veci a dokazovanie nasmeruje na pre-
ukazanie splnenia predpokladov uplatnenia hmotnopravnej namietky.
Pre vyhodnotenie toho, ¢o je v spore potrebné dokazovat po uplatneni
hmotnopravnej namietky, je délezitym posudenie charakteru namietky,
a sice, ¢i ne/bola uplatnend in eventum.#® Takato forma uplatnenia hmot-
nopravnej namietky dokonca rozsiri obsah dokazovania, nakolko po
primarnom dokazovani dévodnosti a opodstatnenosti Zalobou uplatne-
ného naroku zalobcu nasleduje dokazovanie uplatnenej hmotnopravne;j
namietky. Obdobne, ako pri inych prostriedkoch procesnej obrany a pro-
cesného utoku, aj uplatnenie hmotnopravnej namietky je limitované sud-
covskou koncentraciou konania, preto na oneskorene uplatnenti hmot-
nopravnu namietku by bez relevantného dévodu sid nemal, podl'a nasho
nazoru, prihliadat.

3.4 Skratené rozhodnutia

UZ samotny nazov prvej hlavy tretej casti Civilného sporového poriadku
napoved3, Ze v konaniach, ktorych vysledkom je tzv. skratené rozhodnu-
tie, sa dokazovanie nerozvinie v plnej miere ako je tomu v Standardnom
spore, ¢o je dané, okrem iného, i mierou procesnej aktivity, disciplinova-
nosti stran ¢i mierou presvedcivosti v zalobe tvrdenych skutoc¢nosti.

3.4.1 Platobny rozkaz

Platobny rozkaz je formou sidneho rozhodnutia vydavaného v tzv. roz-
kaznom konani, ktoré je oproti Standardnému priebehu sporového kona-

39 Bliz8ie pozri STEVCEK, M., S. FICOVA, ]. BARICOVA, S. MESIARKINOVA, ]. BAJANKOVA, M.
TOMASOVIC, et al. Civilny sporovy poriadok: Komentdr. 1.vyd. Praha: C. H. Beck, 2016,
s.575. ISBN 978-80-7400-629-6.

40K tomu pozri blizsie STEVCEK, M., S. FICOVA, J. BARICOVA, S. MESIARKINOVA, J. BAJAN-
KOVA, M. TOMASOVIC, et al. Civilny sporovy poriadok: Komentdr. 1. vyd. Praha: C. H. Beck,
2016, s. 576. ISBN 978-80-7400-629-6.
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nia znacne okliestené ¢o do procesného postupu sudu. O efektivite vyuZzi-
vania uvedenej formy sidneho rozhodnutia sved¢f aj frekvencia jej vy-
skytov v praxi. Platobnym rozkazom rozhoduje sid len na tom skutko-
vom zaklade, ktory zisti zo skutoc¢nosti tvrdenych zalobcom; Standardné
dokazovanie nevykonava. Dokazovanie sa obmedzuje len na subjektivne
posudenie v zalobe tvrdenych skutoc¢nosti sidom a posudenie listinnych
dokazov tvoriacich prilohu Zaloby. O skuto¢nostiach, ktoré Zalobca v Za-
lobe uvadza, nesmu existovat na strane sudu Ziadne pochybnosti; pri-
padni existencia pochybnosti zaklada pre sud prekazku rozhodnutia pla-
tobnym rozkazom. Nemoznost rozhodnut platobnym rozkazom zname-
na povinnost pokracovat v konani nariadenim pojednavania, na ¢o nad-
vazuje riadne vykonanie dokazovania v rozsahu potrebnom pre skonce-
nie konania meritéornym rozsudkom.

3.4.2 Kontumacny rozsudok

S ohl'adom na realizaciu procesnych tkonov stranami sporu ma na doka-
zovanie vplyv aj procesna pasivita ¢i nedostatoCna aktivita sporovych
stran.

Rozsudok pre zmeskanie je jednou z foriem sankcie, ktort uplatnuje,
respektive moze uplatnit suid voci ktorejkol'vek procesne pasivnej strane.
Vychadzajic zucelu Civilného sporového poriadku, ktorym je najma
zrychlenie, skvalitnenie a zefektivnenie civilného procesu, za stcasného
splnenia podmienky hospodarnosti konania, st tzv. sankéné rozsudky
jednym z efektivnych nastrojov uplatiiovania tohto zdmeru zakonodarcu.
Institat tzv. sankénych rozsudkov je typicky pre sporové konania. Rozsu-
dok pre zmeskanie povazujeme za sidne rozhodnutie sui generis, pricom
rozhodnut takouto formou rozhodnutia méze sud, s oh'adom na princip
rovnosti Ucastnikov, vo vztahu k zalobcovi, ako aj Zalovanému, a teda
kazda zo sporovych stran musi rovnako pocitat s takouto moznou sank-
ciou v pripade, ak si nesplni svoje procesné povinnosti.

Spravodlivost’ rozhodnutia v kontexte rekodifikovaného sporového
procesu, a osobitne v pripade kontumacnych rozsudkov nemozno chapat
izolovane tak, Ze rozhodnutie vychadza z dokladne zisteného skutkového
stavu. Spravodlivost rozhodnutia je posudzovana v intenciach konkrét-
neho konania a s ohl'adom na poZiadavku vysokej miery tcasti a proces-
nej aktivity sporovych stran. Sid sa pri rozhodovani v Standardne rozvi-
nutom spore obmedzuje na posudzovanie ddkazov, ktoré strany do ko-
nania predlozili, vychadza z toho, €o strany v ramci svojej procesnej akti-
vity uviedli, a teda nezistuje skutkovy stav a nevykonava dokazovanie
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nad tento ramec. Ako vSak konStatuje dostupna odborna literatira, roz-
sudok pre zmeskanie sa nevydava po Standardnom vykonani dokazova-
nia, ani po pradvnom posudeni veci, preto odévodnenie tohto rozsudku
obsahuje len stru¢nu identifikaciu procesného naroku a pravny dovod
vydania rozsudku pre zmeskanie.*! Spravodlivym rozhodnutim pri roz-
hodovani na zaklade zmeskania je teda také rozhodnutie, ktoré nevycha-
dza ani zo zdkladnych predpokladov zistovania skutkového stavu v Sta-
diu dokazovania, ale je zaloZené vyhradne na tvrdeni len jednej zo sporo-
vych stran4? a vzhl'adom na skuto¢nost, Ze jeho zdkladnym defini¢nym
znakom je sank¢ny charakter, predpokladom jeho vydania je porusenie
(v zakone vymedzenych) procesnych povinnosti protistranou.

Dokazovanie pri rozhodovani kontumacnym rozsudkom sa obme-
dzuje vyhradne na splnenie podmienok pre jeho vydanie a moZnost zvra-
tenia netspechu v konani po vydan{ rozsudku pre zmeskanie je limitova-
na len preukdzanim nedostatkov v zakladnych predpokladoch jeho vyda-
nia, pripadne existenciou ospravedlnitenych dévodov zmeskania lehoty
na vykonanie procesného tkonu, ktorého zmeskanie je sankcionovatel'né
kontumacnym rozsudkom.*3

3.4.3 Rozsudok pre uznanie/vzdanie sa ndroku

Obe formy meritérneho skoncenia konania (rozhodnutie na zaklade
uznania naroku, rozhodnutie na zaklade vzdania sa naroku) su zaloZené
na dispozi¢nom dkone Zalobcu ¢i Zalovaného. Vydaniu uvedenych foriem
rozhodnutia nebrani ani aktudlny stav dokazovania, nakolko pre roz-
hodnutie rozsudkom pre uznanie ¢i vzdanie sa naroku nie je potrebné,
aby vykonany dispozi¢ny tkon koreSpondoval s aktudlnym smerovanim
konania (vyhra ¢i strata sporu). Jeho vydanie sa neopiera o zisteny skut-
kovy stav (ktory sa ani nezist'uje), ale opiera sa o uznavaci prejav zalova-
ného.** Nevyhnutnym predpokladom vydania rozsudku na zaklade uzna-
nia alebo vzdania sa naroku je navrh strany na jeho vydanie. Procesny
ukon obsahovo predstavujici uznanie alebo vzdanie sa naroku bez navr-

41 Bliz8ie pozri HORVATH, E. a A. ANDRASIOVA. Civilny sporovy poriadok: Komentdr. 1. vyd.
Bratislava: Wolters Kluwer, 2015, s. 601. Rekodifikacia. ISBN 978-80-8168-318-3.

42Pozn.: Vpripade Zalobcu je tymto tvrdenim tvrdenie v Zalobe uplatneného naroku
a v pripade Zalovaného popretie Zalovaného naroku.

43 K dokazovaniu procesnych skutoc¢nosti, akymi st napriklad predpoklady pre vydanie
kontumacného rozsudku, pozri bliz§ie SVOBODA, K. Dokazovdni. 1.vyd. Praha: ASPI,
2009, s. 277 a nasl. ISBN 978-80-7357-414-7.

44 Blizsie pozri WINTEROVA, A., A. MACKOVA, et al. Civilnf prdvo procesni: Cdst prvni: Fizeni
nalézaci. 8. vyd. Praha: Leges, 2015, s. 341. ISBN 978-80-7502-076-5.
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hu strany na vydanie zodpovedajiceho rozsudku pre vzdanie sa alebo
uznanie naroku by pre sud predstavoval iba d’alsie skutkové tvrdenie,*>
ktoré by sud zohl'adnil pri rozhodovani veci, dokazovanie by vSak zreali-
zoval.

Zaver

Primarnym ciel'om predkladaného prispevku bolo definovat vplyv pro-
cesnej aktivity sporovych stran auplatiiovania sank¢ného procesného
institutu v podobe sudcovskej koncentracie konania na obsah arozsah
dokazovania v sporovom konani. Po vykonanej analyze sme dospeli k za-
veru, Ze sudcovska koncentracia konania, ktord poméaha sidu zabezpeco-
vat' plynuly a bezprietahovy chod sporového konania, ma zasadny vplyv
na dokazovanie, pricom obsahovo a rozsahovo zuzuje tito fazu sidneho
konania do tej miery, do akej sporové strany ignoruji svoju procesnu po-
vinnost’ véasného uplatiiovania prostriedkov procesného utoku a pro-
cesnej obrany. Aplikacia sudcovskej koncentracie konania ma zasadny
vplyv aj na procesné institity nevyhnutne napojené na procesnu aktivitu
sporovych stran, pouzitie ktorych ma v sporoch zasadny vyznam pri ur-
Covani miery, v akej bude sid vykonavat dokazovanie. V prispevku sme
predstavili pohl'ad osobitne na hmotnopravne namietky, vyvratitelné
pravne domnienky, sui generis formy rozsudkov ¢i zhodné/nepopreté
skutkové tvrdenia. Zodpovednost sporovych stran za vysledok sporu,
s ohl'adom na mieru ich procesnej diligencie, bola v rekodifikovanom
sporovom procese povySena na urovell rozhodujiceho faktora pre do-
siahnutie spravodlivého rozhodnutia sporu sidom, a preto ma urcujuci
vplyv tieZ na rozsah, v akom stid vykona dokazovanie.

Sekundarnym cielom prispevku bolo potvrdit alebo vyvratit hypoté-
zu o spravnosti, zakonnosti a procesnej konformnosti postupu strany,
ktora pisomnym podanim navrhne vykonat listinny dokaz, ktory ma
k dispozicii, avSak predloZi ho az na pojednavani. Dospeli sme k zaveru,
Ze popisany postup nie je v stlade so zakladnymi piliermi, na ktorych bol
vybudovany Civilny sporovy poriadok, ako st formalna pravda, koncen-
tracny princip, procesna ekondmia a v neposlednom rade snaha o do-
siahnutie rychlej spravodlivosti. NavySe, kontradiktérnost konania ga-
rantuje protistrane moznost vzdy reagovat na takyto dokaz, ¢im v ko-
necnom doésledku (zavinenim procesne nedisciplinovanej strany, ktora
oneskorene predlozi ddkaz) dochddza kneZiaducemu a ned6évodnému

45 Pozn.: Takyto prejav protistrany by bolo mozné povazovat za ,zhodné tvrdenie".
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predlZovaniu stidneho konania, preto, podla nasho nazoru, nemoZno
v praxi obdobny postup stran akceptovat. Uvedeny postup moZno aktu-
alne odburat primeranou aplikaciou ustanoveni o sudcovskej koncentra-
cii konania s ohl'adom na ¢lanok 4 Civilného sporového poriadku, zaro-
ven sa vSak domnievame, Ze by bolo vhodné a efektivne legislativne za-
kotvit moznost aplikacie sudcovskej koncentracie konania pri neodo-
vodnene oneskorenom predloZeni listiny do konania.
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Nahradné vyzivné v kontexte novely
zakona €. 489/2021 Z.z.

Alimony Benefit in the Context of the Amendment
to the Act No. 489/2021 Coll.

Martina Kovacikova

Abstract: The paper focuses on bringing the issue of alimony benefit in the
law of the Slovak Republic in the context of the latest amendment to the
legislation in question. In the paper, we deal with the current legal regula-
tion of alimony benefit; subsequently we pay our attention to the amend-
ment to the Act No. 201/2008 Coll. on Substitute Alimony and on Amend-
ments to the Act No. 36/2005 Coll. on the Family and on Amendments to
Certain Acts, as amended by the Judgment of the Constitutional Court of the
Slovak Republic No. 615/2006 Coll, as amended, effective from January 1,
2022. In the paper, we also discuss the pros and cons of the change in ques-
tion. We draw information mainly from the effective legal regulation of the
given issue and from the approved wording of the above-mentioned
amendment to the basic legislation in question.

Key Words: Social Security Law; Alimony Benefit; Failure to Fulfil Mainte-
nance Obligations; Execution to Recover Maintenance Claim; the Slovak
Republic.

Abstrakt: Prispevok sa zameriava na pribliZzenie otdzky ndhradného vy-
zivného v prave Slovenskej republiky v kontexte poslednej novely predmet-
nej prdvnej tpravy. V prispevku sa zaoberdme stuicasnou prdvnou tpravou
ndhradného vyZivného, ndsledne sa venujeme novele zdkona ¢. 201/2008
Z.z. o ndhradnom vyZivnom a o zmene a doplneni zdkona ¢. 36/2005 Z.z.
o rodine a o zmene a doplnenf niektorych zdkonov v zneni ndlezu Ustavné-
ho stidu Slovenskej republiky ¢. 615/2006 Z.z. v zneni neskorsich predpisov,
ucinnej od 1. janudra 2022. TaktieZ v prispevku rozoberdme plusy a minusy
predmetnej zmeny. Informdcie cerpdme najmd z iucinnej prdvnej upravy
danej problematiky a zo schvdleného znenia uvedenej novely zdkladnej
prdvnej upravy.

KTltcové slova: Prdvo socidlneho zabezpecenia; ndhradné vyZivné; neplne-
nie si vyZivovacej povinnosti; exekiicia na vymoZenie pohl'addvky na vyZiv-
nom; Slovenskd republika.
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V ivode si dovolime poznamenat, Ze napriek skuto¢nosti, Ze nadhradné
vyzivné je vysoko aktudlna téma, Sirsia odborna verejnost mu nevenuje
nalezitd pozornost avdosledku toho nejestvuju relevantné aktualne
publikacie zamerané na tito tému.

Zakon ondhradnom vyzivnom mozZno v slovenskom pravnom po-
riadku povazZovat za jeden z najkomplikovanejsich v oblasti Statnej so-
cialnej podpory. Prechadza dlhym vyvojom uz od roku 2002, kedy bola
v Slovenskej republike zavedena prva forma nahradného vyzivného v po-
dobe Fondu nahradného vyzivného, ktory bol upraveny zakonom ¢. 245/
2002 Z.z. o ndhradnom vyZivnom a Fonde nahradného vyzivného. Uve-
deny zakon bol vSak 30. novembra 2002 zdkonom ¢. 638/2002 Z.z. zru-
Seny z dévodu nesuladu zdkona so systémom rieSenia hmotnej ntidze, so
systémom Statnej socidlnej podpory, ako aj s kompetenciami organov
Statnej spravy, samospravy a $kol. Novy model institiatu nahradného vy-
Zivného bol zavedeny v roku 2005 prijatim zakona ¢. 452/2004 Z.z. o na-
hradnom vyzivnom a bol reakciou na prijaty zakon o pomoci v hmotnej
nudzi, ktory riesil nepriaznivi Zivotnu situdciu rodin nachadzajicich sa
pod udroviiou Zivotného minima. Opravnenie rozhodovat o poskytovani
nahradného vyZzivného zdkon zveril iradom prace, socidlnych veci a ro-
diny. Na zaklade tohto zakona mal $tat moZnost vymahat nahradu za po-
skytnuté vyzivné a pendle priamo od povinnych os6b prostrednictvom
rozhodnuti vydanych v spravnom konani. V désledku problémov pri ap-
likacii zakona ¢.452/2004 Z.z. o ndhradnom vyZivnom v praxi bolo po-
trebné opat prijat novy zakon. Zakon o nidhradnom vyZivnom prijaty
v roku 2008 celkovo zmenil systém poskytovania ndhradného vyZivného.

,VyzZivné na deti je dolezitym faktorom finan¢ného zabezpeclenia
rozvedenych matiek, ktoré maji nezaopatrené deti.“! Nahradné vyzivné
je vel'mi Specificky nastroj Statu na podporu tychto netiplnych rodin. Bolo
by moZné viest siahodlhé debaty o tom, €i tento inStitit moZno povazo-
vat za socidlnu pomoc alebo $tatnu socidlnu podporu a vo svojej podstate
by mali pravdu obe strany. Novelou zdkona ¢.201/2008 Z.z. o ndhrad-
nom vyzivnom aozmene adoplneni zdkona ¢.36/2005 Z.z. orodine

1 BlizSie pozri BURGESS SEILING, Sh. a H. HARRIS. Child Support Awards: Links with Ali-
mony and In-kind Support. In: C. A. EVERETT, ed. The Consequences of Divorce: Economic
and Custodial Impact on Children and Adults [online]. 1sted. London: Routledge, 2021,
s.121-137 [cit. 2021-12-10]. ISBN 978-1-00-321069-6. Dostupné na: https://doi.org/10.
4324/9781003210696-8.
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a o zmene a doplneni niektorych zakonov v zneni nalezu Ustavného stidu
Slovenskej republiky ¢. 615/2006 Z.z. v zneni neskorsich predpisov (d’a-
lej len ,zdkon o ndhradnom vyZivnom“) sa odstrani aj tato zdsadna otaz-
ka, kam nahradné vyzivné zaradit. ,Jednym z charakteristickych znakov
vyzivovacej povinnosti rodinného prislusnika je jej dlhodoby charakter.“2
V sucasnej dobe nahradné vyzivné sanuje vypadok prijmu rodin vo forme
neplateného vyZivného len u Casti rodin, pretoZe narok na tito davku je
limitovany prijmom rodiny. V mnohych pripadoch narok na nahradné
vyzivné opravnenej osobe - dietatu nevznikd prave pre prekrocenie
prijmovej hranice doslova o niekol'’ko centov. Rodiny su v désledku tejto
podmienky rozdelené do dvoch skupin, ato do skupiny rodin, kde sa
druhy rodi¢ snazi chybajuci prijem zabezpecit vlastnym pri¢inenim - ma
vyssi prijem zo zarobkovej Cinnosti, a do skupiny rodin, ktorych prijem je
pod stanovenou hranicou. V principe systém navadza k tomu, Ze ¢im me-
nej sa bude rodic, ktory ma dieta zverené a ktorému ma byt vyZivné na
dieta platené, snazit, tym viac mu $tat pomdzZe. V minulosti sa prijmova
hranica zvysovala prave z dévodu, Ze nahradné vyzivné bolo dostupné
len pre socialne slabsie skupiny obyvatel'stva. V sicasnosti sa vSak uka-
zuje, Ze po dvoch rokoch od zvysenia tejto hranice je, aj vzh'adom na rast
miezd, stanovena nizko. Obdobne je to s vyskou poskytovaného nahrad-
ného vyzivného. Do roku 2020 sa ndhradné vyZzivné poskytovalo maxi-
malne vsume 1,2-nasobku sumy Zivotného minima pre nezaopatrené
dieta, o v Case zmeny predstavovalo sumu 115,15 EUR. Maximalna vys-
ka nahradného vyzivného tak v mnohych pripadoch nekoreSpondovala
s vyskou sidom urceného vyzivného, a teda ani nereflektovala na potre-
by dietata. Zmena prisla v roku 2020, kedy bola vySka maximalneho vy-
zivného stanovend na 3,7-nasobok sumy Zivotného minima pre nezao-
patrené dieta, t.j. aktualne 368,37 EUR. Uvedenou zmenou sa zabezpecilo
poskytovanie ndhradného vyZzivného v sume sidom urcéeného vyzivného
u vacsiny deti. Novela zakona o ndhradnom vyzZivnom uc¢inna od 1. janu-
ara 2020 priniesla mnozstvo zmien iv oblasti navratnosti ndhradného
vyzivného. Nielen zo strany verejnosti, ale aj zo strany sudov a prokura-
torov bolo vytykané, Ze povodny mechanizmus navratnosti nahradného
vyzivného nebol dobry. Po uplynuti urcitej doby sa vSak ukazalo, Ze aj
nova pravna dprava navratnosti ndhradného vyzivného ac¢inna od janu-

2 Bliz$ie pozri BORISOVA, V. I. a L. V. KRASYTSKA. Alimony Obligations of Family Members
in the Family Law of Ukraine: Problematic Issues of Theory and Practice. Journal of the
National Academy of Legal Sciences of Ukraine [online]. 2020, vol. 27, no. 3, s. 35 [cit.
2021-12-10]. ISSN 2663-3116. Dostupné na: https://doi.org/10.37635/jnalsu.27(3).
2020.28-47.
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ara 2020 ma svoje nedostatky, a to najma vo vztahu k ndvratnosti na-
hradného vyzivného, kde vyZivné je vymahané z cudziny. I na tento prob-
lém reaguje novela zdkona o ndhradnom vyzivnhom tuc¢inna od januara
2022. V predkladanom prispevku sa zameriame na najzasadnejSie zme-
ny, ktoré tato novela priniesla, a tieZ na pravne medzery, ktoré v zakone
aj nad’alej ostali.

1 Aktualna pravna tdprava nahradného vyzivného

Nahradné vyzivné sa podl'a aktudlne platnej legislativy poskytuje oprav-
nenej osobe, teda dietat'u, po splneni niekol'’kych zakonnych podmienok.
Zéakladnou podmienkou pre poskytovanie ndhradného vyzivného je sku-
tocnost, Ze povinna osoba si neplni svoju vyZivovaciu povinnost uréent
rozhodnutim stdu a od podania navrhu na vykonanie exektcie uplynuli
minimalne dva mesiace. To znamenad, Ze vznik samotného naroku na na-
hradné vyzivné je podmieneny existenciou exekicie na vymoZenie po-
hl'adavky na vyzivnom. Dva mesiace, ktoré musia uplynit od podania
navrhu na vykonanie exekiicie na vymozenie pohl'adavky na vyzivnom,
su priblizne dobou, pokial' prislusny sid vyda poverenie na vykonanie
exekucie, t.j. poCas tejto doby sa kond o samotnom navrhu na vykonanie
exekucie, ku ktorému ma moznost vyjadrit sa aj povinna osoba. Z uvede-
ného je zrejmé, Ze dobu dvoch mesiacov mézeme povazovat za akusi do-
bu pravnej istoty, Ze vyZivné pre dieta naozaj nie je poskytované.

AKk je vyssie uvedend podmienka splnend, nasleduje skiimanie d’al-
Sich podmienok. NajkomplikovanejSou znich je podmienka skiimania
prijmu rodiny. Maximalna hranica prijmu, ktord méze rodina dosiahnut,
bola do prijatia novely stanovena ako 3,3-ndsobok sumy Zivotného mi-
nima pre danu rodinu (napriklad pre osameltl matku s jednym dietatom
je to suma 1 048,15 EUR, pre osamelil matku s dvomi detmi je to suma
1 376,69 EUR). Ak bol prijem rodiny vyssi ako tito suma, narok na na-
hradné vyZivné nevznikol. Za prijem na tcely posudzovania naroku na
nahradné vyzivné sa povaZuje prijem v zmysle zakona ¢.601/2003 Z.z.
o0 Zivotnom minime a o zmene a doplnenf niektorych zdkonov v zneni ne-
skorsich predpisov, a to

4 prijmy fyzickych osob, ktoré si predmetom dane z prijmu;

% prijmy oslobodené od dane z prijmov fyzickych oséb okrem prijatych
ndhrad $kdd, ndhrad nemajetkovej ujmy, plnenia z poistenia majetku
a plnenia z poistenia zodpovednosti za Skodu okrem platieb prijatych
ako nahrada za stratu zdanitel'ného prijmu;
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#+ sumy vreckového pri zahrani¢nych pracovnych cestach do vysky
40 % naroku na stravné;

#+ nahrady niektorych vydavkov zamestnancov;

+ dalSie prijmy fyzickych oséb po odpocitani dane z prevodu a precho-
du nehnutelnosti.

Prijem sa zistuje za poslednych Sest kalendarnych mesiacov a s ma-
ximdalnou hranicou prijmu sa porovnava priemerny mesacny prijem ro-
diny.

Ak rodina splni prijmovi podmienku, ako d’alSie podmienky naroku
sa skima, ¢i si opravnena osoba - dieta plni povinnu skolsku dochadzku,
ak je povinna si ju plnit, a ¢i ma opravnena osoba - dieta trvaly pobyt na
uzemf Slovenskej republiky.

V pripade splnenia vSetkych podmienok sa opravnenej osobe prizna
nahradné vyzivné, avsak v maximalnej vyske 3,7-nasobku sumy Zivotné-
ho minima pre nezaopatrené diet’a, t.j. aktualne 368,37 EUR, to znamen,
Ze ak ma dieta sidom urcené vyzivné v sume vyssej ako je maximalna
vySka nahradného vyZzivného, ndhradné vyZzivné sa bude poskytovat len
v tejto maximalnej vyske.

Nahradné vyzivné sa nasledne prehodnocuje kazdych Sest kalendar-
nych mesiacov. Pri tomto prehodnocovani sa opdtovne skiima, ¢i oprav-
nena osoba stale spiiia podmienky naroku, a teda najma, &i priemerny
mesacny prijem rodiny neprekrocil stanovenu hranicu a ¢i si opravnena
osoba aj nad’alej plni povinnu Skolsku dochadzku, ak je povinna si ju pl-
nit. Do janudra 2020 sa pri polro¢nom prehodnocovani skiimal tieZ stav
exekucie, pri ktorom suidni exekutori vystavovali potvrdenia o priebehu
exekucie. Vzhl'adom na skuto¢nost, Ze sa mechanizmus navratnosti na-
hradného vyzivného od januara 2020 zmenil, tieto potvrdenia sa uz teraz
nevystavuju. Vysledkom polro¢ného prehodnotenia naroku na ndhradné
vyzivné je rozhodnutie o jeho d’alSom poskytovani, respektive neposky-
tovani. Ak sa vSak nemeni vySka nahradného vyzivného, rozhodnutie
o polro¢nom prehodnoteni sa len vyznadi v spise.

Narok na nahradné vyzivné vsak moze zaniknut aj z iného dévodu.
AK si povinna osoba zacne plnit svoju vyZzivovaciu povinnost a plni si ju
riadne a v¢as aspoii dva po sebe nasledujice kalendarne mesiace, narok
na ndhradné vyzivné po tychto dvoch mesiacoch zanikne.

Samostatnou ¢astou poskytovania ndhradného vyZzivného je jeho na-
vratnost. Mechanizmus navracania nahradného vyzivného bol zmeneny
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od januara 2020. Obsahoval mnoZstvo legislativnych nedostatkov, na
ktoré poukazovali ako sudy, tak aj prokurattra. NajcastejSim problémom
bolo zapocitavanie dodato¢ne zaplateného alebo vymoZeného vyzivného.
Ako prokuratura, tak i sudy uradom prace, socialnych veci a rodiny opa-
kovane vytykali, Ze nemaji pravomoc rozdelovat a urcovat obdobie, za
ktoré je dané vyzivné uhradené. V praxi sa preto stavalo, Ze rozhodnutia
o povinnosti vratit dodatoCne zaplatené alebo vymoZené vyzivné sudy
zru$ovali alebo boli napadané protestmi prokuratora. Stat sa tak nemo-
hol doméct preddavkovo poskytnutého nahradného vyZzivného. Od janu-
ara 2020 v tejto oblasti nastala vyznamna zmena. Novelou zakona o na-
hradnom vyZzivnom ¢. 420/2019 Z.z. sa cely proces vracania preddavkovo
poskytnutého nahradného vyzivného v pripade vymozZenia vyZzivného
prostrednictvom stdneho exekutora zmenil. V zakone o ndhradnom vy-
zivnom, ale i v zdkone ¢.233/1995 Z.z. o sidnych exekitoroch a exekuc-
nej ¢innosti (Exeku¢ny poriadok) a o zmene a doplneni d’al$ich zdkonov
(dalej len ,Exekucény poriadok“) sa stanovili povinnosti ako dradom pra-
ce, socialnych veci a rodiny, tak aj sidnym exekutorom. Zaviedla sa me-
dzi nimi povinna vzajomna komunikacia, ktora zacina oznamenim dradu
prace, socidlnych veci a rodiny prislusnému stidnemu exekutorovi, Ze da-
nej opravnenej osobe sa poskytuje ndhradné vyzivné. Takéto oznamenie
je pre sudneho exekutora podnetom k tomu, Ze v pripade vymoZenia po-
hl'adavky na vyzivnom je povinny tito skuto¢nost ozndmit' prislusnému
uradu prace, socidlnych veci arodiny a sicasne sumu z vymoZenej po-
hl'adavky na vyzivnom presahujiicu sumu bezného vyzivného zadrzat.
V oznameni je sudny exekuitor povinny urcit z vymoZenej sumy pohla-
davky na vyzivhom sumu beZného vyzivného, ktoré posiela priamo
opravnenej osobe, a sumu vymoZeného dlzného vyzivného. Ak vymaha
pohladavku na vyZivnom pre dve alebo viac opravnenych oséb sicasne,
je povinny v ozndmeni vymoZenu sumu rozdelit na kazdd opravnenu
osobu samostatne. Urad prace, socidlnych veci arodiny je povinny na
oznamenie sudneho exekutora, Ze vymohol pohladavku na vyZivnom,
oznamit sumu, Ktoru je z tejto vymoZenej pohl'adavky na vyzivnom sud-
ny exekutor povinny poslat’ prisluSnému tradu prace, socidlnych veci
arodiny za preddavkovo poskytnuté nadhradné vyzivné. Ak je vymoZena
suma pohl'adavky na vyzivnom vyssia ako suma preddavkovo poskytnu-
tého vyzivného, rozdiel medzi tymito dvomi sumami posiela sidny exe-
kutor opravnenej osobe. V pripade, ak sa exekicia na vymozZenie pohla-
davky na vyzivnom vykonava zrazkami napriklad zo mzdy, sidny exeku-
tor ma povinnost kazdy mesiac oznamovat Uradu prace, socialnych veci
arodiny sumu, ktord bola vymoZena formou zrazky, a urad prace, social-
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nych veci a rodiny nasledne o tito sumu zniZi sumu ndhradného vyZiv-
ného v danom mesiaci. Celd komunikacia a ndvratnost nahradného vy-
zivného teda prebieha ,na pozadi“, bez ucasti opravnenej osoby. Rozhod-
nutie o povinnosti vratit preddavkovo poskytnuté nadhradné vyzivné sa
vydava len v pripade, ak povinna osoba zaplati dlzné vyzivné priamo
opravnenej osobe, teda mimo exekuc¢ného konania. Sidnym exekutorom
bola v Exeku¢nom poriadku taktieZ uloZena povinnost oznamovat ura-
dom préace, socialnych veci a rodiny vsetky zmeny tykajtce sa exeku¢né-
ho konania. V praxi to znamen4, Ze opravnena osoba bola odbremenena
od oznamovacej povinnosti. Obdobnym spdésobom funguje aj vracanie
nahradného vyzivného v pripade, ak sa vyzivné vymaha z cudziny. Cen-
trum pre medzinarodnopravnu ochranu deti a mladeZe bolo od januara
2020 postavené do rovnakej pozicie ako sudny exekutor, a teda je povin-
né vykonavat rovnaké ukony tykajice sa oznamovacej povinnosti ako
sudny exekutor.

Nahradné vyzivné sa vSak neposkytuje len opravnenym osobam, voci
ktorym si povinny neplni vyZivovaciu povinnost. Nahradné vyzivné sa
poskytuje aj sirotam, ktorym nevznikol narok na sirotsky déchodok, ale-
bo je tento sirotsky dochodok nizsi ako je suma minimdalneho vyZivného.
Nahradné vyzivné sa v takomto pripade poskytuje v sume minimalneho
vyzivného, Co aktudlne predstavuje sumu 29,87 EUR. Ak ma opravnena
osoba sirotsky dochodok, ktory je v sume nizSej ako je suma minimalne-
ho vyzivného, poskytuje sa jej toto nahradné vyzivné v sume rozdielu
medzi tymto nahradnym vyzivnym a sumou sirotského déchodku. Rov-
nako tak sa aj pri tomto type nahradného vyzivného skima prijem rodi-

ny.
2 Pravna uprava nahradného vyzivného od 1. januara 2022

Diia 25. novembra 2021 bol v Narodnej rade Slovenskej republiky schva-
leny zakon ¢ 489/2021 Z.z., ktorym sa meni a dopiiia zakon ¢ 201/2008
Z.z. o ndhradnom vyZivnom a o zmene a doplneni zakona ¢. 36/2005 Z.z.
o rodine a 0 zmene a doplneni niektorych zdkonov v zneni nalezu Ustav-
ného sudu Slovenskej republiky ¢ 615/2006 Z.z. vzneni neskorsSich
predpisov a ktorym sa meni zdkon ¢.310/2021 Z.z., ktorym sa meni
a doplia zakon ¢& 177/2018 Z.z. o niektorych opatreniach na zniZovanie
administrativnej zataze vyuZzivanim informacnych systémov verejnej
spravy a o zmene a doplneni niektorych zdkonov (zadkon proti byrokracii)
v zneni zdkona & 221/2019 Z.z. a ktorym sa menia a dopiiiaju niektoré
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zakony (d'alej len ,novela zadkona o ndhradnom vyzivnom*). Prindsa nie-
kol’ko vyznamnych zmien v poskytovani ndhradného vyZivného.

2.1 Zmeny v podmienkach ndroku na nahradné vyZivné

Prvou zmenou, ktort novela zdkona o nahradnom vyzivnom priniesla, je
odstranenie dvojmesacnej ¢akacej doby, ktora musela uplynit medzi po-
danim navrhu na vykonanie exekicie na vymoZenie pohl'adavky na vy-
Zivnom a moznostou poziadat o poskytnutie nahradného vyzivného.
Podl'a novej pravnej dpravy bude mozné o ndhradné vyzivné poZziadat
ihned’ po podani navrhu na vykonanie exekcie. V praxi to znamena, ze
opravnena osoba méze ihned’ po podani ndvrhu na vykonanie exektcie
navstivit prislusny trad prace, socidlnych veci a rodiny a podat si Zia-
dost o ndhradné vyzivné.

Najskor si skusime pribliZit, preco v zdkone o ndhradnom vyZivnom
v sucasnosti uvedena doba vobec je.3 Po podani navrhu na vykonanie
exekucie nasleduje konanie na tzv. exeku¢nom suide - kauzalne prislus-
nym sudom na exekucné konanie je Okresny stid Banska Bystrica. V ram-
ci tohto konania sa odstraniuji vady navrhu na vykonanie exektcie a na-
sledne sa posudzuje samotny navrh na vykonanie exekucie. Vysledkom
konania na tzv. exeku¢nom sude je vydanie poverenia na vykonanie exe-
kucie. Dorucenim uvedeného poverenia prislusnému stidnemu exekuto-
rovi sa zacina exekucné konanie. Cely proces trva priblizne dva mesiace.
Z uvedeného je zrejmé, Ze cakacia lehota dvoch mesiacov bola stanovena
prave za Gcelom, aby v praxi neprichadzalo k stavom, kedy by sa ndhrad-
né vyzivné priznalo, ale exeku¢né konanie by nasledne z nejakého dévo-
du nezacalo, teda navrh na vykonanie exektcie by bol zamietnuty. Od-
stranenim tejto ¢akacej doby sa, na jednej strane, pomoéze opravnenym
osobam dostat’ sa k nahradnému vyzivnému skor, a teda zamedzi sa dl-
hodobému vypadku prijmu, avsak, na druhej strane, mozZe prichadzat
k neopravnenym vyplatdm, ak siid navrh na vykonanie exekicie zamiet-
ne. V takychto pripadoch bude nutné pristipit k rozhodnutiu o povinnos-
ti vratit nepravom vyplatené ndhradné vyzivné. Na zdklade uvedeného
zastavame nazor, Ze vo vztahu k obcanovi je tento krok spravny, avsak vo
vztahu k Statnym financiam je nezodpovedny.

Dal$ou zmenou je skutoénost, Ze na podanie Ziadosti o ndhradné vy-
zivné uz bude postacovat len vykonatel'né rozhodnutie sidu o urcenf vy-
zivovacej povinnosti. V si¢asnosti musi byt toto rozhodnutie pravoplat-

3 Pozn.: Pravny stav v case dokoncenia prispevku platil pre rok 2021.

STUDIES 109



o I SOCIETAS ET IURISPRUDENTIA
D | 2021, ro¢nik IX,, ¢islo 4, s. 102-117

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

né. Z praxe vsak vyplyva, Ze rozhodnutia sidov vo veciach starostlivosti
o maloletych mézu byt vykonatel'né ihned’, ale pravoplatné aZ ovela ne-
skér; ako priklad mozno uviest neodkladné opatrenie. Uvedend zmenu
povaZujeme za pozitivnu, pretoze vykon rozhodnutia sa robi na zaklade
vykonatel'ného rozhodnutia, bez ohl'adu na jeho pravoplatnost.

Zmeny nastavaju aj v d'alSich podmienkach naroku na nahradné vy-
zivné. Od 1.janudra 2022 sa vypusta podmienka skdmania prijmu, to
znamend, Ze ndhradné vyzivné sa bude poskytovat bez ohl'adu na to, aky
prijem ma dana rodina.

V suCasnej dobe sa skiima prijem celej rodiny, teda napriklad tieZ pri-
jem samotného dietata. V praxi sa stava, Ze prave v désledku skutocnosti,
Ze priamo opravnend osoba vykonava zarobkovu ¢innost, napriklad for-
mou brigadnickej prace Studentov, nevznikne narok na nahradné vyziv-
né. Prave skimanie prijmu rodiny pokladalo ndhradné vyZzivné na pome-
dzie socidlnej pomoci a Statnej socialnej podpory. Zastavame nazor, Ze
podpora detom by mala byt poskytovana bez ohl'adu na prijem rodiny.
Sdicasné nastavenie skimania prijmu pri nahradnom vyzivnom skor
podnecovalo rodiny, aby sa nesnaZili zvysit si svoj prijem vlastnym prici-
nenim, aby im v dosledku vysSieho prijmu nezanikol narok na ndhradné
vyzivné. Na zdklade uvedeného predmetnd zmenu povazZujeme za sprav-
nu, pretoZe stavia vSetky nezaopatrené deti, voc¢i ktorym si povinny ne-
plni vyZzivovaciu povinnost, do rovnakej pozicie. Odstranenim podmien-
ky skiimania prijmu sa zaroven definitivne odstranila polemika, ¢i je na-
hradné vyzivné socidlna pomoc alebo $tatna socialna davka.

S vysSie uvedenou zmenou je uzko spojend i d'alSia zmena, ked’ sa
novelou zdkona o ndhradnom vyzZivnom rusi polro¢né prehodnocovanie
trvania podmienok naroku na nahradné vyzivné.

Vramci polrocného prehodnocovania trvania naroku na nahradné
vyzivné sa v sucasnej dobe prehodnocuje hlavne prijem rodiny za po-
slednych Sest kalendarnych mesiacov.* Vzhl'adom na skuto¢nost, Ze ten-
to sa uz skimat nebude a ostatné podmienky naroku (napriklad plnenie
si povinnej Skolskej dochadzky) si vie prislusny urad prace, socialnych
veci arodiny zistit priebezne z vlastnej ¢innosti, polrocné prehodnoco-
vanie trvania naroku na nahradné vyzivné by sa stalo len zbyto¢nou ad-
ministrativou.

4 Pozn.: Pravny stav v ¢ase dokoncenia prispevku platil pre rok 2021.
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0d januara 2022 sa nahradné vyZivné bude poskytovat v sume vy-
zivného urceného rozhodnutim sudu, ktorym sa rozumie aj schvalena
dohoda rodi¢ov o vyZivnom, t.j. rus$i sa hranica maximalnej vySky na-
hradného vyZivného, ktora je aktualne stanovena na 3,7-nasobok sumy
Zivotného minima pre nezaopatrené dieta. Uvedena zmena je vo svojej
podstate len formalnou zmenou, ktora v praxi pomdéze len mizivej Casti
opravnenych osob, vzhl'adom na fakt, Ze hranica maximalnej sumy na-
hradného vyzivného je uz v sicasnej dobe nastavena dostato¢ne vysoko.>
MoéZeme konStatovat, Ze vtomto pripade ide len o odstranenie urcitej
formy diskriminacie voci opravnenym osobam, ktoré maju urcené vyziv-
né v sume, ktora je vyssia ako sticasna maximalna suma nahradného vy-
Zivného. S ohl'adom na skutocnost, Ze vyska vyzivného urceného sidom
sa odvija najma od opravnenych potrieb dietata, je mozné tito zmenu
povazovat za pozitivnu vo vztahu k dotknutym detom.

Dal$ou zmenou je skuto¢nost, Ze ak stid rozhodnutim spitne vyzivné
zvys$i, urad prace, socialnych veci a rodiny spatne doplati takto zvysSené
vyzivné aj na nahradnom vyZzivnom. Doplacanie ndhradného vyzivného
spatne na zaklade spatného rozhodnutia stdu je, podl'a nasho nazoru,
vrozpore so samotnym uUcCelom ndhradného vyzivného, ktory spociva
v skutoCnosti, Ze $tat sanuje aktudlny vypadok prijmu v désledku faktu,
Ze si povinna osoba neplni svoju vyZivovaciu povinnost, a povazujeme ho
za nespravne rieSenie.

2.2 Zmeny v procese vracania nahradného vyZivného

Novela zdkona o ndhradnom vyzivnom nijakym spdsobom nemeni pro-
ces vracania ndhradného vyzivného, avSak upravuje nanovo postavenie
apostup Centra pre medzinarodnopravnu ochranu deti a mladeze pri
vymoZzeni pohl'adavky na vyzivnom z cudziny. Od januara 2022 Centrum
pre medzinarodnopravnu ochranu deti a mladeZe nebude v pozicii sud-
neho exekutora, ale zdkon o nahradnom vyzivnom mu samostatne urcuje
presny postup, ako s vymoZenou pohladavkou na vyZivhom nakladat.
V zidkone o ndhradnom vyZzivnom sa napriklad zakladd pravna fikcia, Ze
pokial nie je moZné riadne identifikovat a rozdelit vymozZent pohl'adav-
ku na vyzivnom medzi sirodencov, predpoklada sa, Ze vymoZena suma
sa rozdeli medzi surodencov rovnym dielom. Taktiez zakon o nahradnom

5 Pozn.: K30. 6. 2021 sa poskytovalo ndhradné vyzivné v maximalnej sume, ktora je nizsia
ako suma urceného vyzivného, 32 opravnenym osobam z celkového poctu 6 780 oprav-
nenych osob. Zdroj informacie: Ministerstvo prace, socidlnych veci a rodiny Slovenskej
republiky.
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vyzivnom exaktne hovori, Ze suma vymoZenej pohl'adavky rovnajica sa
sume vyZzivného urceného sidom sa povazuje za vymoZené bezné vyziv-
né v mesiaci, v ktorom bola platba z cudziny pripisana na tcet Centra pre
medzinarodnopravnu ochranu deti a mladeZe. Dalej sa v zakone o na-
hradnom vyzivnom jasne stanovuje postup Centra pre medzinarodnop-
ravnu ochranu deti a mladeze, ako nakladat’ s vymoZenou pohl'adavkou
na vyzivnom v pripade, ak sa opravnenej osobe poskytuje ndhradné vy-
Zivné.

VysSie zmienend zmenu povazujeme za najkomplikovanejsiu zmenu
vyplyvajlcu z analyzovanej novely zakona o ndhradnom vyzivnom. V sd-
Casnej dobe je Centrum pre medzinarodnopravnu ochranu deti a mladeze
postavené do ulohy sidneho exekutora.6 V praxi to spésobuje mnoZstvo
problémov, pretoze Centrum pre medzinarodnopravnu ochranu deti
amladeze je len sprostredkovatel'skym organom, ateda nevykonava
priamo vymadahanie vyZivného v cudzine. Problémy spocivaji najma
v identifikacii platieb, kedy organ, ktory uskutoc¢iiuje vymahanie pohla-
davky na vyzivnom v cudzine, platbu riadne neidentifikuje a nasledne
s Centrom pre medzindrodnopravnu ochranu deti a mladeze nekomuni-
kuje. Centrum pre medzindrodnopravnu ochranu deti a mladeZe sa tak
dostava do patovej situacie, kedy ma zakonnu povinnost v urcitej lehote
ozndmit prisluSnému tradu prace, socidlnych veci a rodiny vymoZenu
pohl'adavku na vyZzivnom, ktora ma byt riadne identifikovana (vratane
rozdelenia sumy medzi sirodencov, ak prisla vymozZena pohladavka na
vyzivnom v jednej sume), a organ v cudzine s nimi nekomunikuje. Ked'ze
nie je mozné organom, ktoré robia vykon rozhodnutia v cudzine, ulozit
povinnost, aby riadne identifikovali vymoZené pohl'adavky na vyZzivnom,
jedinym moznym rieSenim je zaloZenie pravnej fikcie. Pravna fikcia spo-
¢iva v predpoklade, Ze ak pride na ucet Centra pre medzinarodnopravnu
ochranu deti a mladeze platba vymoZzenej pohl'adavky na vyzivnom pre
viac surodencov v jednej sume bez blizsej identifikacie, predpoklada sa,
Ze tato suma sa rovnomerne rozdeli medzi vSetkych stirodencov a suma
rovnajuca sa sume sidom urceného vyzivného sa povaZuje za bezné vy-
Zivné v mesiaci, v ktorom bola platba pripisana na ucet Centra pre me-
dzindrodnopravnu ochranu deti a mladeZe.

Pre lepSiu predstavu uvedieme ilustracny priklad: Na ucet Centra pre
medzindrodnoprdvnu ochranu deti a mlddeZe pride platba vymoZenej po-
hl'addvky na vyzZivnom v sume 300 EUR pre dve deti bez blizsej identifikd-

6 Pozn.: Pravny stav v ¢ase dokoncenia prispevku platil pre rok 2021.
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cie. Obe deti maju urcené vyzivné 100 EUR. Na zdklade prdvnej fikcie zalo-
Zenej v novelizovanom zdkone o ndhradnom vyZivnom budeme predpokla-
dat, Ze z vymoZenej pohladdvky na vyZivhom patri kaZdému surodencovi
150 EUR, pricom 100 EUR sa pre kazdého z nich povaZuje za bezZné vyZivné
v mesiaci, v ktorom bola platba prijatd, a 50 EUR sa povaZuje za dlZné vy-
Zivné.

Zavedenim uvedenych pravnych fikcif sa zamedzi situacidm, kedy by
Centrum pre medzindrodnopravnu ochranu deti a mladeZe nevedelo
identifikovat platby v silade so zakonom a sucasne nemohlo nikomu
vymoZend pohl'adavku na vyzivnom vyplatit. Uvedend zmenu preto po-
vazujeme za vel'mi pozitivnu. Postavenie Centra pre medzinarodnoprav-
nu ochranu deti a mladeZe na droveii sidneho exekutora, ktoré funguje
v sucasnej dobe, nepovazujeme za spravne rieSenie, pretoze sudny exe-
kutor je, na rozdiel od Centra pre medzindrodnopravnu ochranu deti
amladeZe, Statom poverend osoba pre vykon verejnej moci v oblasti nu-
teného vykonu rozhodnuti a tomuto postaveniu ma prispésobené aj pra-
vomoci vyplyvajuce z Exeku¢ného poriadku.” Dokonca si dovolime po-
znamenat, Ze tuto skuto¢nost v ramci medzirezortného pripomienkové-
ho konania k novele zdkona o ndhradnom vyZivnom, ktorou sa zmienené
postavenie zaviedlo, pripomienkovalo i Ministerstvo spravodlivosti Slo-
venskej republiky, ktoré na uvedeny problém upozoriiovalo. Dostatoc-
nost’ novych pravnych fikcii bude mozné posudit’ az po uplynuti urcitej
doby od ucinnosti novely zakona o nahradnom vyzivnom. Z nasho pohla-
du by vsak mali vyriesit problémy, ktoré sposobuje sticasné znenie zako-
na o ndhradnom vyzivnom.

2.3 Zmeny v ndhradnom vyZivnom pre siroty

Poslednou vyznamnou zmenou je zvySenie nadhradného vyzivného, ktoré
sa poskytuje opravnenym osobam, ktorym nevznikol narok na sirotsky
dochodok alebo maju sirotsky déchodok nizsi ako je suma tohto nahrad-
ného vyzivného. Nahradné vyzivné pre siroty sa novelou zakona o na-
hradnom vyZivnom zvySuje zo sumy minimalneho vyZivného, t.j. 30 %
sumy Zivotného minima pre nezaopatrené dieta - aktualne 29,87 EUR, na
0,7-nasobok sumy Zivotného minima pre nezaopatrené dieta, t.j. aktualne

69,69 EUR. Pri nahradnom vyzivnom ur¢enom sirotam bola urobena este

7 Pozn.: Pravny stav v case dokoncenia prispevku platil pre rok 2021.
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jedna zmena, a sice, Ze toto ndhradné vyzivné sa bude poskytovat spatne
od smrti rodica, a nie aZ od podania Ziadosti, ako je tomu v sti¢asnosti.8

V ramci vysSie uvedenej zmeny prichddza k zvysSeniu sumy z mini-
malneho vyzivného, t.j. 30 % sumy zZivotného minima pre nezaopatrené
dieta, na 0,7-ndasobok sumy Zivotného minima pre nezaopatrené dieta.
Takéto zvySenie je, podl'a nasho nazoru, viac nez potrebné, pretoZe suma
minimalneho vyZivného je v naSom pravnom poriadku nastavena na Za-
lostne nizku hodnotu. V rdmci ndhradného vyZzivného pre siroty pricha-
dza k eSte jednej zmene. V sticasnosti sa toto nadhradné vyzivné poskytuje
az od podania Ziadosti o ndhradné vyzivné.? Podaniu Ziadosti o ndhradné
vyzivné pre siroty vSak musi predchadzat konanie o sirotskom dochodku
v Socidlnej poistovni. Konanie v Socidlnej poistovni trva v zmysle pri-
slusného zdkona 60 dni. Z uvedeného vyplyva, Ze pocas minimalne dvoch
mesiacov od smrti rodi¢a dieta nedostava od $tatu Ziadnu finan¢nu pod-
poru. Novelou zdkona o ndhradnom vyZivnom sa upravuje, Ze narok na
toto nahradné vyzivné vznika spitne od smrti rodica, tak, ako pri beznom
sirotskom dochodku. Prislusnti zmenu vel'mi vitame, pretoze sa tym od-
strani casové vakuum, pocas ktorého dotknuté deti ostavali bez financ¢nej
podpory, aj v désledku dlhych konani vo veciach socidlneho poistenia.

Zaver

Posledna novela zakona onahradnom vyzivnom prindsa mnoZstvo
zmien. VacSina z tychto zmien je pozitivna a vylepSuje poskytovanie na-
hradného vyZzivného. Nahradné vyZzivné sa vich ddsledku stava dostup-
nym pre vSetkych bez akychkol'vek obmedzeni. Z pohl'adu opravnenej
osoby su vSetky zmeny, ktoré novela zdkona o ndhradnom vyZzivnom pri-
nasa, maximalne pozitivne. Z pohl'adu statu vsak moZeme vnimat urcité
naruSenie pravnej istoty pri uplatiiovani naroku na nahradné vyzivné,
a to konkrétne zrusenim dvojmesacnej cakacej doby. Zastdvame nazor, Ze
ndhradné vyzivné, tak, ako bude nastavené od januara 2022, bude maxi-
malne dostupné bez akychkol'vek prekazok.

NestotoZiiujeme sa s ndzormi, ktoré prezentuju niektori predstavite-
lia zakonodarného zboru, ale aj obcania, Ze v pripade poskytovania na-
hradného vyzivného by vymahanie vyzivného mal prevziat stat. Pravo na
vyzivné je osobné pravo dietata, to znameng, Ze je neprevoditel'né. Po-
hl'adavka na vyzivnom je prednostnou pohl'adavkou a je nepremlcatel'na.

8 Pozn.: Pravny stav v ¢ase dokoncenia prispevku platil pre rok 2021.
9 Pozn.: Pravny stav v ¢ase dokoncenia prispevku platil pre rok 2021.
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Z uvedeného vyplyva, Ze vymahanie pohl'adavky na vyZivnom z pozicie
dietata, respektive zakonného zastupcu je efektivnejsSie ako vymahanie
pohladavky Statu, ktorou by sa v pripade prechodu pohl'adavky na Stat
stala. Si¢asny mechanizmus nastaveny na vracanie ndhradného vyzivné-
ho, t.j. priama komunikacia uradu prace, socidlnych veci a rodiny so sud-
nym exekutorom bez ticasti opravnenej osoby, je, podl'a nasho nazoru, po
upravach tykajtcich sa Centra pre medzindrodnopravnu ochranu deti
amladeZe nastaveny velmi dobre. Predmetnd skuto¢nost potvrdzuje aj
vysSia navratnost nahradného vyzivného Statu, ktora vyplyva z verejne
dostupnych Statistik.

Jedini nedokonalost’ v poskytovani nahradného vyzivného, ktoru dl-
hodobo nikto neriesi, vnimame v skutoc¢nosti, Ze v pripade, ak o ndhradné
vyZivné poZiada opravnena osoba, ktorej uz pred poZiadanim o ndhradné
vyzivné vznikol dlh na vyZivnom, k splateniu dlhu na vyzivnom spred ob-
dobia poskytovania ndhradného vyZzivného sa dostane len vynimocne.
V zmysle Exekuc¢ného poriadku sa pohl'adavky uspokojuji od najstarsej
po najnovsiu, t.j. od najstarsieho dlhu po najnovsi dlh. Vzh'adom na fakt,
Ze sudny exekdtor ma zakonom stanovenu povinnost uhradit Cast vy-
moZenej pohl'adavky na vyZivnom podl'a ozndmenia dradu prace, social-
nych veci a rodiny priamo tradu prace, socidlnych veci a rodiny, pohla-
davka na vyZivnom sa uhradza od najstarsieho dlhu, ktory vznikol od pri-
znania nahradného vyzivného. Z uvedeného je evidentné, Ze k dlhu na
vyzivnom, Ktory vznikol pred poskytovanim ndhradného vyZzivného, sa
opravnena osoba redlne dostane, az ked’ bude splateny dlh, ktory vznikol
na vyzivnom v c¢ase poskytovania ndhradného vyzivného. Z jednej strany
je uvedeny postup pochopitel'ny, pretoZe zabezpecuje, Ze najskor sa vra-
tia financie Statu, ktory preddavkovo poskytol ndhradné vyzivné, avsak,
na druhej strane, je, podl'a ndSho nazoru, takéto konanie v rozpore mini-
malne s Exeku¢nym poriadkom. Urad prace, socialnych veci a rodiny ma
povinnost oznamovat sidnemu exekutorovi len sumu, ktord ma sidny
exekutor vyplatit' na ucet prislusného uradu prace, socialnych veci a ro-
diny, nema vSak povinnost oznamovat' mu, za aké obdobie vykona zucto-
vanie preddavkovo poskytnutého nihradného vyzivného s vymoZenou
pohladavkou na vyZivnom. Je preto vel'mi pravdepodobné, Ze hoci urad
prace, socidlnych veci a rodiny vykona zdcétovanie preddavkovo poskyt-
nutého ndhradného vyzivného s vymoZenou pohl'adavkou na vyzivnom
za urcité obdobie, sudny exekuitor vymozené vyzivné zapocita ako thra-
du dlhu za iné obdobie, o je, z naSho pohl'adu, problém, ktory je potreb-
né vyriesit pro futuro.
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Na zaver si pre zaujimavost dovolime konstatovat, Ze v Ceskej re-
publike sa snazili zaviest institit ndhradného vyzivného niekol'kokrat
pocas velmi dlhej doby. Podarilo sa im to aZ vroku 2021 a do znacnej
miery sa in$pirovali prave slovenskym zakonom o ndhradnom vyzivnom.
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Ustavného siidu Slovenskej republiky & 615/2006 Z.z. v zneni neskor-
sich predpisov a ktorym sa menfi zdkon ¢. 310/2021 Z.z., ktorym sa me-
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sikromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
drovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kéciu prispevkov v podobe:

+ samostatnych vedeckych $tadii, ako aj cyklov vedeckych $tadii
minimdlny rozsah tvori 10 normostrdn prislichajtcich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢&i dianim
minimdlny rozsah tvori 5 normostrdn prisliichajtcich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzif publikacii vztahujucich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odporica sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

+ informacii, ako aj sprav stvisiacich so zdkladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdrover dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel’kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat ro¢ne, a to v terminoch:

31. marec - jarni edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial’ nepublikované prispevky, ktoré sd vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladajt.

e
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Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajtci v ramci redakénej rady Casopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoc¢iiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady Casopisu
avodovodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sihrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikadciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne sucasne:

4+ prejavujd svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie su
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pévodnom jazyku:

4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;
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Text prispevku:

4+ prosime uviest v $truktdre vod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdze obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je v§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamkKy a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej bibliografickej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické uidaje v plnom
rozsahu - rovhako v odkazoch v pozndmkach pod ¢&iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktortu odkazuje text prispevku v pozndmkach
pod ¢iarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatuiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatdry podl'a platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické tdaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatury na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrZat niz8ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.

INFORMACIE PRE AUTOROV 121



S” I SOCIETAS ET IURISPRUDENTIA
[ 2021, ro¢nik IX,, ¢islo 4, s. 118-122

SOCIETAS ET http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Vase otazky v pripade nejasnosti i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET I[URISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30th - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

FEEE
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:

*

please specify key words in original language, circa 10 words;

Text of Contribution:

+

please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(IS0 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

*

please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:

+

please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version

in the format of the text editor MS Word document. Applying the stand-
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ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. Vieobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spolocensky vyznamné
prierezové suvislosti otazok verejného prava a sikromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej tirovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sucasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajucich rubrikdch na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obc¢ianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otdzok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu ponuka Citatel'skej verejnosti informécie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecCuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v Casopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
poOsobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vysSie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré naplitaju skutkovi podstatu plagiatu ¢i ne-
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opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom znent.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostitovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otadzok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia casopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sticasne:

4 prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stihlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tieZ uznavanymi odbornikmi pésobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.
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Sthrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redakcénou radou.

Prispevky sa so zodpovedajiucim pisomnym odévodnenim automa-
ticky zamietaju v pripadoch, pokial:

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoskolské vzdelanie druhého stupna;

4+ prispevok preukizateIne nezodpovedd minimalnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Studie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouzitej metodoldgie, a podobne, ako aj z hl'adi-
ska spravneho, uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zdsadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publika¢na etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publika¢nd etiku
https://publicationethics.org/. Uvedené zasady apravidlad publikacnej
etiky st zavazné pre autorov prispevkov, redakcénu radu casopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.

Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.
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In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

* express their own agreement with publication of submitted contri-
bution in the journal;

#+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
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well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

4+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.
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Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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