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PLEA AGREEMENT DURING THE CRIMINAL PROSECUTION OF A CRIMINAL
TRIAL

Marian ALEXANDRU*

Abstract

The Plea Agreement is one of the latest institutions and one of the special procedures introduced by the New Romanian
Criminal Procedure Code.

The Romanian procedure law adopted it because the State wanted a reduced cost of the justice action; thus, the courts would
have fewer trials and the procedures would be accelerated. This work wants to analyze the congruity of this procedure with
the right to a fair trial.

Keywords: agreement, recognition, guilt, prosecutor, trial.

1. Introduction

The Romanian quick social and economical
development has been constantly claiming the need for
adjusting the judicial system to the contemporary
reality, for a good, prompt and efficient justice action.

One of the important institutions introduced
among the special procedures, regulated by Title 4,
Chapter 1 of the Special Part of the New Criminal
Procedure Code, is represented by the plea agreement.

It is considered special because it is regulated
mainly by some norms, derogatory from the normal
procedure, applicable unitarily in solving criminal
cases.

The special derogatory character draws from
aspects concerning the limits of the law court
assignment, the object of the trial, the rules set for the
trial whenever the instance is informed about such
agreement.

Some states have been using this special practice
for a long time now. For instance, in the United
Kingdom of Great Britain, the first pieces of evidence
of this procedure date since 1743, whereas in the USA
from 1804.

This work wants to study the circumstances of
signing this type of agreement, used only during the
criminal investigating stage.

We are going to analyze the duties of both the
criminal prosecutor and his hierarchically superior, and
at the same time, the obligations of the accused person
when accessing this procedure during the criminal
investigation stage of a criminal case.

2. Authors and procedure initiation

According to art 478 paragraph (1) Criminal
Procedure Code, the defendant and the prosecutor are
the authors of the plea agreement.

This document can be signed either by the
prosecutor who investigates the criminal case,
according to art. 56 paragraph (3) Criminal Procedure
Code, or the prosecutor who supervises the criminal
investigation carried out by criminal investigating
bodies.

Pursuant to art 82, Criminal Procedure Code, the
defendant is the person against whom a criminal action
has been started. As the law doesn’t make the
difference, the plea agreement can be signed by both a
natural and legal person?® representing the defendant.

It is worth mentioning that when a defendant is
confronted with a criminal prosecution for having
committed several crimes, he has got the possibility,
provided the legal requirements are complied with, to
reach an agreement regarding only some of these
offences. The rest of criminal deeds, not included in the
plea deal, are to be subjected to the regular legal
procedure.

At the beginning, the underage defendant was not
allowed to access this procedure, neither personally nor
through a legal representative. Nowadays, such
restriction is no longer in force but its validity depends
on the clearly expressed agreement of the underage
legal representative?.

When there are several defendants in the case, it
is possible that only some of them to express their
acceptance for a plea bargain; in such case, each of
them will have a separate agreement, without affecting
the presumption of innocence of those who haven’t
consented to the deal.

The capacity to initiate the procedure is valid for
both of its authors.

Article 108 paragraph (4) thesis I of the Criminal
Procedure Code states that “the judicial body must
inform the defendant about the possibility to reach a
plea agreement during the criminal prosecution”. The
defendant is informed about it and his other rights and

* Lecturer, PhD, Faculty of Law and Administrative Sciences, “Ovidius” University, Constanta (email: marian.alexandrul961@yahoo.ro).
* See N. Volonciu, A.S. Uzldu (coord.), The New Criminal Procedure Code- commented, 2™ edition, Hamangiu Publishing House,

Bucharest, 2015, p. 1266.

2 paragraph (6) art. 478 Criminal Procedure Code has been amended by art 11 p. 118 of the Government Decision no 18/2016 on amending
and completing Law no 286/2009 on Criminal Code, Law no 135/2010 on Criminal Procedure Code, also for completing art 31 paragraph (1)
of Law no 304/2004 on judicial structure, Official Gazette No 38 /23.05. 2016.
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obligations in writing, under signature, before his first
hearing; in case of incapacity or refusal to sign, a
minutes shall be drawn up pursuant to art 199 Criminal
Procedure Code.

If the procedure is initiated by the defendant,
though the law doesn’t mention the form, the
jurisprudence accepts it either as a written demand
addressed to the prosecutor or an oral request put down
in a minutes by the criminal prosecuting bodies.

Nevertheless, it is necessary to underline the fact
that appealing to such procedure is recognized and
guaranteed as a right rather than an obligation for its
authors. So, any of them have the right to choose
whether to initiate it or to refuse its initiating action
done by the other author, if there are reasons to believe
it is not favorable, or legal provisions are not observed.
When the procedure is announced by one author or is
already begun, the judicial body doesn’t have to notify
it to the victim, the civil party or to the responsible
plaintiff party.

3. The object of the plea agreement

According to article 479 Criminal Procedure
Code? “the plea agreement represents the recognition of
the offence and the charge, object of the criminal
action, and also the way and the length of the
punishment, together with the manner of application of
the educative measure or, if it is the case, the solution
to give up or postpone the punishment order.”

It is important to stress the fact that compared to
the procedure of guilt recognition, the plea agreement
includes both recognition of the offence and the
acceptance of the charge. Pursuant to art 482 letter g)
Criminal Procedure Code, this recognition must be
expressed as a clearly identified statement and not as a
result of an interpretation of the defendant attitude as
silent recognition (for instance, when the defendant
understands to make use of his right to remain silent
and not to cooperate with the judicial authorities).

Yet, nothing stops the defendant or his layer to
ask for the change of the legal classification of the
offence before the procedure begins.

The statement given by the defendant according
to art 109 Criminal Procedure Code, and recorded
according to art 110 Criminal Procedure Code, even
when he admits his guilt and the legal classification at
that particular time, but before the beginning of the plea
bargain procedure, cannot be considered as guilt
recognition in the spirit of art 479 Criminal Procedure
Code, because it is not a proof of evidence that can be
used against the defendant.

As for the punishment, in the absence of a clear
distinction, both the main punishment (fine or prison)
and the secondary one are to be taken into account.

3 Amended by art 11 p 119 of Governmental Decision no 18/2016.

About the kind of punishment, according to art
485 paragraph (1) letter a. Criminal Procedure Code,
stating the solutions to be ruled by the Court, (related
to the plea bargain), the parties, meaning the prosecutor
and the defendant accompanied by his lawyer, can
agree upon the prison punishment as liberty deprivation
measure (with or without accessory punishment or
complementary punishments) or upon the fine, by
negotiating their length and sum, or upon the
application manner for the suspension of probation.

The solution reached through agreement could be
waiving the punishment or postponing its application.

Besides the observance of general terms for
concluding the plea agreement, the prosecutor must
verify the compliance with the provisions of art 80
Criminal Procedure Code in order to reach the solution
of waving the punishment application.

When the negotiation focuses on the solution of
postponing the punishment application, the prosecutor
must also verify the observance of provisions of art 83
Criminal Code; after that, they will negotiate the
number of days for unpaid labor for the community and
the obligations stated by art 85 paragraph (2).

When negotiating the punishment suspension, it
is necessary to register the fulfillment of provisions of
art 91 Criminal Code, establishing a clear supervision
term?®, the number of days of unpaid labor for
community and which obligations, stated by art 93
paragraph(2), Criminal Code, are to be ruled.

The presence of these supplementary conditions
has a direct influence on the maximum punishment
length admitted in case of plea agreement®.

We have to underline the fact that, besides the
possible acceptance of the plea agreement for the
underage defendants, its object can be made up by the
form and manner of the applied educative measure, but
it is clear that its length is not negotiated.

We can notice that safety measures are not
negotiable. Yet, the Court has to rule also on them as
based on art 487 letter a) Criminal Procedure Code, the
sentence must contain also the mentions provided by art
404 Criminal Procedure Code, among them being the
ones related the safety measures.

4. Content provisions for the plea
agreement

After analyzing art 478 — 482 Criminal Procedure
Code, we can see that there are some circumstances that
must be collectively observed in order to reach a plea
agreement.

Even from the start we have to say that such
agreement is allowed only during the criminal
prosecution stage. The solution seems to be justified by
the reasons of its introduction and also by the fact that

* Probation time is between 2-4 years, minimum the time of the ruled punishment.
® Waving the punishment can be ruled only for the crimes where the law provides maximum 5 year prison time and for punishment

postponement, the law provided punishment must be less than 7 years.
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during the trial, the defendant can make use of the
procedure of guilt recognition.

This circumstance is also fulfilled when the
criminal prosecution is re-started pursuant to art 335
Criminal Procedure Code, art 341 paragraph (6) letter
b. Criminal Procedure Code or art 341 paragraph (7)
point 2 letter b) Criminal Procedure Code, but not when
the criminal prosecution is restarted when the case is
referred to the prosecuting body by the Judge of the
Preliminary Chamber, according to art 334 Criminal
Procedure Code.

The first condition, stated by art 480 paragraph
(1), envisages the maximum limit of the punishment
provided by law, in the logic of art 187 Criminal Code:
“the punishment provided by law which incriminates
the committed offence, without considering the causes
for its reduction or increase.” This procedure can be
started when the punishment provided by the law for
the committed offence is maximum 15 years prison (as
single punishment or alternatively with fine
punishment) or a fine, without limitation of its quantity.

The law maker chose to refer to the degree of the
deed abstract danger, with no consideration for
committing an attempt, for the mitigatory
circumstances or the special cases of punishment
reduction nor the aggravating circumstances
(aggravating circumstances, continuous crime and
recidivism after the enforcement).

We have to point out here the difference between
the mitigated types of a crime and the special cases for
punishment reduction. In the first case, the reference is
made to the highest level mentioned by the text
incriminating the deeds, related to the type form crime.

On the other hand, the special cases for
punishment reduction don’t have any influence over the
possibility to reach a plea agreement related to their
beneficiaries.

Art 480 paragraph (2) Criminal Procedure Code,
introduces the condition that all evidence should result
into sufficient data for the existence of a crime
considered the cause of the beginning criminal
prosecuting action and for the defendant guilt.

In case the procedure is initiated by the
prosecutor, the evidence charging the defendant present
at the file must observe the provisions of art 309
paragraph (1) Criminal Procedure Code’, stating that “a
criminal action is begun by the prosecutor, by order,
during the criminal prosecution, when he finds that
there are pieces of evidence proving that a person
committed a crime and none of the special cases
provided by art 16 paragraph (1) can be applied here”.
Therefore, the plea agreement is also blocked if one of
the special cases of preventing the beginning or the
exercise of the criminal action is enforced.

The reason of this term is the very special feature
of this procedure and it represents a supplementary
warranty for the observance of the presumption of

innocence and of the right to a equitable trial, a real
pertinence of the in dubio pro reo principle instituted
by art 4 paragraph (2) Criminal Procedure Code.
During the trial stage, in the absence of the
adversarial principle, there will be no further evidence
produced nor shall be analyzed the ones employed
during the criminal prosecution, considered sufficient
to make up the Court opinion, beyond any reasonable
doubt, regarding the existence of the crime and the
defendant’s guilt. It is therefore understood that for
benefiting from such agreement, the defendant must
accept that the judgment shall be made only based on
the evidence employed during the criminal prosecution.
The prosecutor is the one that has to verify the
observance of such condition. If the defendant express
his will to have a plea bargain, and should the
prosecutor finds that the provision of art 480 paragraph
(2) Criminal Procedure Code is not complied with, he
shall reject the demand by means of an order, according
to art 286 Criminal Procedure Code. This order can be
fought against pursuant tart 339 Criminal Procedure
Code, but, in this case, the hierarchically superior
prosecutor shall study only the lawfulness of the
reasons of the rejection, with no appreciation on the
opportunity to have a plea agreement. This shall be
assessed only by the prosecutor, and therefore, the
hierarchically superior prosecutor shall not begin or ask
his subordinated prosecutor to begin the procedure.
Another controversial® condition, according to art
478 paragraph (2) and paragraph (4), Criminal
Procedure Code, is represented by the necessity to get
the previous approval of hierarchically superior

prosecutor.
By means of a first approval, the hierarchically
superior prosecutor decides the limits of the

negotiations or even the solutions to avoid, whereas
through the approval, subsequent to the negotiations,
checks the observance of conditions imposed by law
and by the previous approval for the plea agreement.

Here, the hierarchically superior prosecutor has a
rather guiding role, whereas the final assessment is to
be made by the prosecutor in charge with the criminal
prosecution, as, enjoying the best position in analyzing
the evidence, he is the only person responsible for the
main ruling documents in the case.

By reconsidering the benefits given to the
defendant who chooses to undergo this procedure by
applying the provisions of paragraph (4) of art 480
Criminal Procedure Code, nowadays, the limits should
not be between the maximum and the minimum line of
the punishment provided by the special part of the
Criminal Code or other special laws, but between the
reduced limits by a third for the prison punishment or
the corrective measures with deprivation of freedom,
and a quarter for the fine punishment. Given the fact
that, when negotiating, the prosecutor has to comply

& Punishment limit allowed in this matter was extended by art 11 p. 120 of the Gov Decision 18/2016.
1. Neagu, M. Damaschin Treaty on Criminal Procedure. Special Part, Universul Juridic Publishing House, Bucharest, 2015, p. 472.
8 See “Plea Agreement Procedure. Analysis.” Public Ministry. Prosecutor’s Office of the High Court of Justice and Cassation, April 7" 2014.
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with the limits of the previous approval, he couldn’t
oversee this rule either.

After the negotiations, in order to preserve the
balance with the procedure of informing the Court by
means of indictment, when the hierarchically superior
prosecutor verifies whether this action is complying
with the law, during this special procedure, as an
additional guaranty of lawfulness and of limits imposed
by the previous approval, it is considered highly
necessary to issue a new approval, as it is now that the
agreement becomes good for producing effects,
representing the act of informing the Court.

If the hierarchically superior prosecutor totally
agrees with the prosecutor’s proposition, as responsible
for the criminal prosecution (content, de jure and de
facto motives), it is sufficient for him to express his
approval directly on the plea agreement paper. Should
the hierarchically superior prosecutor considers some
amendments are necessary, due to different opinion on
the agreement content, he shall draw up a reasoned
order, offering de jure and de facto motives as merits
of his decision. As the law doesn’t provide such aspect,
pursuant to provisions of art 304 paragraph (2)
Criminal Procedure Code, the same way will be
followed in case of rejected agreement.

If the plea agreement is rejected when being
approved, either before or after the negotiations, the
prosecutor shall go on with the criminal prosecution
according to the usual procedure.

At the same time, the plea agreement must be the
result of the negotiations carried out between the
prosecutor and the defendant, who, according to art 480
paragraph (2) Thesis | Criminal Procedure Code, shall
be accompanied by a lawyer, observing the provisions
of art 91 paragraph 2) and art 92 paragraph 8) Criminal
Procedure Code. Non compliance with this obligation
leads to absolute annulment of the agreement pursuant
to art 281 paragraph (1) letter f) Criminal Procedure
Code, and the defendant has the right to invoke any
time during the trial.

Negotiation is the key of this procedure and
implies that both the prosecutor and the defendant make
concessions while observing the law provisions.

As the law doesn’t clearly describe the procedure,
we conclude that the negotiations shall be held directly
between the prosecutor and the defendant assisted by
his lawyer, either through dialogue or written
documents. It is certain that the direct dialogue is the
clear way to obtain promptness.

Taking into account the powerful personal
character of the agreement, ant that the punishment
shall be enforced after the probable admissibility, It

must be able to assure the prevention and correction
purpose of the criminal code. Consequently, the
prosecutor has to envisage the general individualizing
criteria® stated by art 74 Criminal Code. Several aspects
will be taken into consideration collectively:
circumstances and the modus operandi, the means'°,
danger risk for the property, type and seriousness of the
result or other consequences of the crime®, the crime
motive and purpose, the crime type and repetitiveness,
representing the criminal record of the defendant®?, his
conduct after committing the crime and during the
criminal process?®, education level, age, heath status,
family and social situation®4,

The powerful personal character of the agreement
is also pointed out by analysis of the subjective criteria.

On the other hand, the defendant also enjoys the
possibility to draw the prosecutor’s attention on the
favorable criteria.

If the defendant committed several crimes, he can
express his interest in reaching an agreement for all or
part of them. In this case, the analysis of the above
mentioned conditions shall be exercised for each crime.
When agreement are made concerning several
committed crimes, the resulted punishment, according
to art 39 paragraph (1) Criminal Code, shall be set by
reference to the negotiated punishments.

5. Legal provisions on the plea agreement
form and content

When the content of the plea agreement is
approved by its authors, they will write it down. It is a
form condition provided by art 481 paragraph (1)
Criminal Procedure Code. In case of defendants who
chose to follow this procedure, the prosecutor will not
make up the indictment and the Court will receive the
plea agreement directly.

This agreement shall contain as provided by art.
482 Criminal Procedure Code:

1. the date and place of signature;

2. last name, first name and capacity of its authors;

3. information on the defendant person, according to

art 107 paragraph (1);

description of the deed object of the agreement;

legal classification and punishment provided by

law;

6. evidence and evidence means;

7. express statement of the defendant admitting his
guilt and his agreement with the legal classification
which started the criminal action;

o s

® The analysis of the individualizing general criteria is not a judicial individualization, being the exclusive attribute of the Court.
10 The following are to be analyzed: place and time of the crime together with the modus operandi and the means used in order to establish

the danger risk of the author.

11t is important for the result crimes, for the study of the crime direct and indirect results.

12 For instance, the absence of criminal record is a favorable element for the defendant whereas his perfection in a criminal field will lead to more
severe punishment. Maybe, the time between the previous sentences and the moment of committing the new crime would be taken into consideration.

3 |t is important to see if there was any attempt to prevent the crime result, to restore the stolen goods, to hide the crime traces, to escape

from criminal prosecution, to intimidate the witnesses etc.

14 There will be an analysis of poor health state, family environment, entourage influence, psychological troubles (that don’t impair judgment) etc.
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8. the type and the time (clearly mentioned, not by
reference to two limits), and also the punishment
application manner or the solution of waving to the
punishment or the postponement of punishment
application object of the agreement between the
prosecutor and the defendant;

9. signatures of the prosecutor, defendant and his
lawyer.

If there are several defendants in the case and if
many of them or even all of them expressed their desire
to reach a plea agreement and the prosecutor finds that
the legal terms are complied with, he shall sign a
separate agreement with everyone of them. Practically
the negotiation has to be held separately, given its
powerful personal character.

The specialized literature showed the necessity to
present the defendant a copy of the agreement
immediately after it was signed.

References:

. Romanian Criminal Code;
. Romanian Criminal Procedure Code;

6. Conclusions

As we can see from the analysis of these legal
provisions, the prosecutor is the representative of the
general interests of the society, in charge with
defending the lawful order and the citizens’ rights and
freedoms. Therefore, during the procedure, his role is
to watch over the balance between the general and the
particular interests, in other words, the balance between
the opportunity of the procedure and the compliance of
the legal provisions in order to have a valid agreement.

We consider this theme important and extremely
useful given the fact that the prosecutor takes into
account the defendant’s will to cooperate for the
criminal prosecution and also his position regarding his
own crime.

Nevertheless, as we have already mentioned it,
we are talking about a general interest as by using this
plea agreement we have a fairly and expeditiously trial
with fewer costs.

Ll Emergency Governmental Decision no 18/2016 to amend and complete Law no 286/2009 on Criminal Code, Law
no 135/2010 on Criminal Procedure Code, and also for completing art 31 paragraph (1) of Law no 304/2004 on

judicial structure;

. Plea Agreement Procedure. Analysis. Public Ministry. Prosecutor’ Office of the High Court of Justice and

Cassation, April 7 2014;

= N. Volonciu, A.S. Uzldu (coord.), The New Criminal Procedure Code - commented, 2™ edition, Hamangiu

Publishing House, Bucharest;

. I. Neagu, M. Damaschin, Treaty on Criminal Procedure. Special Part, Universul Juridic Publishing House,

Bucharest, 2015.



JUDGE’S LIABILITY WHILE CARRYING OUT THEIR PROFESSIONAL DUTIES

Marian ALEXANDRU*

Abstract

Nowadays, the Romanian social and political context debates more and more on the patrimonial liability of judges for errors
of law in cases settled by them. This work aims at presenting legal terms, based on which both the civil and criminal disciplinary

liability can be generally enacted.

Keywords: judge, prosecutor, liabiliy, status, disciplinary

1. Introduction

This is a matter of general interest as it is an
element which strongly supports the people’s
confidence in the act of justice, impartial and equal for
all of them. Therefore, the state has a series of judicial
instruments, in order to guarantee the lawfulness of the
prosecutors and judges activity, their interest in
protecting the law supremacy, in observing the people’s
rights and freedoms, and also in protecting their equal
judicial treatment within the judicial procedures. These
instruments represent the main subject of our work
study.

In other words, we want to present the enforce
regulations for judges’ professional liability.

It is an important aspect as Romanians are not
properly informed about the possibility to have judges
in such position and therefore, we consider that a short
description of the regulations in this matter would be
very useful.

The Romanian Constitution states the patrimonial
liability of the State for the errors of law. This means
that the victim which suffered damages of rights caused
by a public institution by means of an administrative
action or by absence of solution of a demand within the
legal term, has the right to get recognition of the alleged
right or legitimate interest, the annulment of the act and
the legal remedy.

2. The judge’s liability

According to art 52, paragraph (3) of the above
mentioned Romanian constitution, the State is liable for
the damages caused by judicial errors produced by

judges who proved mala fide or serious negligence in
exercising their profession.

Article 94 of law no 303/2004! on the status of
judges and prosecutors, classifies the liability as civil,
disciplinary and criminal.

Also, the Criminal Procedure Code dedicates a
whole chapter to the repair procedure of the
compensation in case of error of law or illegal
deprivation of freedom.

Judges liability is also regulated by: art 42 and art
44 - 50 of Law no 317/2004 on the Superior Council of
Judges (CSM)?, Internal Regulatiosn of Courts?,
Internal Regulations of Prosecutor’s Offices* and the
Order no 94 of 30.08.1999 on Romanian participation
to procedures within the European Court for Human
Rights and the Committee of Ministers of the European
Council and the acceptance of the State after the
decisions and conventions for amicably solutions®.

2.1. Disciplinary liability

According to art 98 of Law no 303/2004, judges
and prosecutors are disciplinarily liable for non
compliance with the profession duties and for their
actions affecting the justice prestige. Art 101 of the
same law states that the disciplinary sanctions are to
applied only by the departments of the Superior
Council of Judges, pursuant to its organic law. Their
application procedure is therefore regulated by Law no
317/2004.

Avrticles 12-16 on exercise of professional duties,
part of the Deontological Code for judges and
prosecutors, state that they:

o have the obligation to do their professional duties
with competence and correctness, to comply with the

* Lecturer, PhD, Faculty of Law and Administrative Sciences, “Ovidius” University, Constanta (email: marian.alexandrul961@yahoo.ro).

* Law no 303/2004 was published in the Official Gazette, Part 1, no 576 28" of June 2004; After amending by Law 247/2005 published in the
Official Gazette, Part I, no 653 of 22" July 2005, Law 303/2004 was republished in the Official Gazette, Part I n 826 of 13" September 2005.

2 Law no 317/2004 was published in the Official Gazette, Part | no 599 of 2™ July 2005, after being amended by Law 247/2005 published in the
Official Gazette, Part I, n 653 of 22" July 2005, Law no 317/2004 republished in the Official Gazette, Part | no 827 of 13" September 2005.

8 Approved by CSM decision no 159/2004, published in the Official Gazette, Part I, no 881 of 27" September 2004, with subsequent

amendments and completions.

4 Approved by Order of Minister of Justice no 2850/2004, published in the Official Gazette, Part I, no 1087 of 23" of November 2004.

5 Order no 94 of 30" of August 1999 on Romanian participation to procedures of CEDO and Ministry Committee of European council and
the regress of Romanian State after the decisions and amicably conventions, published in the Official Gazette, Part I, no 424 of 31 August
1999, approved and amended by Law no 87 of 20" March 2001 published in the Official Gazette, Part I, no 145 of 23 March 2001.
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administrative tasks assigned by law, regulations and
orders;

¢ have the obligation to do anything necessary in
order to carry out their duties within the legal terms,
and if the law doesn’t stipulate it, within the reasonable
terms;

e have to protect the order and the solemn
atmosphere in the court room and to adopt a dignify and
civilized attitude towards the parties, lawyers,
witnesses, experts, interpreters or other persons and ask
them to adopt an appropriate behavior;

e have the obligation not to disclose or use the
information for other purposes than those directly
related to their profession activity;

e have to carry out their managing tasks by
organizing the activity of the employee, to have
initiative and be responsible; in making decisions they
have to give priority to the interests of courts and
prosecutor’s offices, and to good justice act;

e as managers, don’t have to make use of their
prerogatives to influence the trials and decisions.

For justice reputation, an obligation provided by
art 98 of Law no 303/2004 together with articles 17-20
of the same Deontological Code of Judges state that:

e judges and prosecutors have to refrain from any
actions capable to compromise their dignity during the
exercise of their profession and in the society;

o the relationships of the judges and prosecutors
with other members of the groups they belong to, must
be based on respect and bona fide, no matter the length
of service and position;

e judges and prosecutors cannot express their
opinion about the professional or moral probity of their
colleagues;

e judges and prosecutors can express publicly their
opinion by exercising their right to answer in case there
are slanderous media articles or broadcasts about them;

e judges and prosecutors cannot carry out actions
that, by their nature, financing or application manner,
could alter the impartial, correct and legal fulfillment of
their professional duties.

According to art 99 of Law 303/2004 the
following represent cases for disciplinary sanctions:

e actions affecting the honorability of professional
probity or the justice prestige, during the exercise, or
not, of their profession duties;

e violation of legal provisions related to
impairment and interdictions ruled on the names of
judges and prosecutors;

e inappropriate behavior, while exercising their
profession, towards colleagues, court employees and
prosecutor’s office personnel such as judicial
inspectors, lawyers, witnesses, justice seekers or other
institutions representatives;

e public political actions while being at work;

e unjustified refusal to receive the requests,
conclusions, reports or other papers lodged by the trial
parties;

¢ unjustified refusal to fulfill a professional duty;

e prosecutor’s non observance of the legal written
decisions ruled by the hierarchically superior
prosecutor;

e repeated and unfounded non compliance of the
legal provisions regarding the prompt solution of
causes and repeated delay in carrying out works, out of
imputable reasons;

e non compliance of the obligation to abstain when
they have to, according to law, and also lodging
repeated and unjustified requests to abstain in the same
case, leading to the case deferral;

e non compliance with the provisions on secret
about debates or works, or other information of the
same nature, disclosed during the exercise of the
profession, except for those of public interest, within
the limits of the law;

e unjustified, repeated absence from work, directly
affecting the activity of court or the prosecutor’s office;

o interfering with the activity of another judge or
prosecutor;

e unjustified observance of the decisions or
administrative ruling pronounced according to law by
the head of the court of prosecutor’s office or other
administrative institutions provided by law or
regulations;

e usage of the position in order to get a favorable
treatment from authorities or interventions to solution
certain requests, claim or acceptance of personal
interests;

e serious and repeated non observance of the
provisions regarding the random distribution of cases;

e occlusion of the control activity of judicial
inspectors, by any means;

e direct or indirect participation to pyramid type
games, gambling or investment systems with no funds
transparency;

o total lack of motivation of the judge’s ruling or of
the prosecutor’s judicial actions, pursuant to the law
stipulations;

e usage of inappropriate expressions while ruling
the decision or while drawing up the judicial papers,
affecting the justice prestige or the judge position
dignity;

e non observance of the decisions of the
Constitutional Court or the decisions ruled by the High
Court of Justice and Cassation in solving the appeals
according to law;

o mala fide or negligent position disrespect.

The disciplinary sanctions applicable to judges or
prosecutors, depending on the seriousness of their non
compliance, are as it follows:

e warning ;

e up to 20% reduction of the monthly gross
indemnity for a period up to 6 months;

o disciplinary moving for as period of up to 1 year
to another court or another prosecutor’s office upon a
Court of Appeal;

e suspension for up to 6 months;

o elimination from the Judges Council.
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Disciplinary sanctions for judges are applied by
the special committees of the Superior Council of
Judges, made up of one judge and 2 judicial inspectors,
whereas for prosecutors, the committee is made up of
one prosecutor and 2 judicial inspectors. Each year the
Superior Council of Judges through its special
departments for judges and prosecutors appoints the
members of these committees.

For disciplinary sanctions it is necessary to have
a previous investigation which is ordered by the author
of this action, being represented by the corresponding
disciplinary commission of the Superior Council of
Judges. The investigation is performed by inspectors of
the judicial inspection department?, one for judges and
one for prosecutors. The result of this investigation is
forwarded to the disciplinary commission within 60
day time from the moment the Superior Council of
Judges registers the request.

If the disciplinary commission considers the
investigation unjustified, they will classify it’. On the
contrary, after receiving the result of the investigation
or of supplementary confirmation, the disciplinary
commission informs the corresponding department in
order to take further disciplinary actions and have a
conclusion issued by the Council®.

The prescription period is 1 year from the
moment of committing the crime.

According to art 45 of Law no 317/2004 of CSM,
the disciplinary investigation focuses on actions and
circumstances and any other important information
proving the guilt. The investigated judge or prosecutor
have the right to be heard, to make statements, to be
present during the investigations, and when they refuse
it their decision is put down in a minutes, which is not
an obstacle for the investigation to go on. Also they
have the right to study all the file documents and to ask
for evidence in order to prepare their defense.

2.2. Criminal liability

Judges and prosecutors have to be independent
and impartial, and for this, the legal system contains
measures which protect them from abusive trials,
vicious procedures and all kind of urges. It is important
to say that the most important protection is to grant
special capacity for criminal investigations and trials of
crimes committed by prosecutors and judges®.

Thus, according to art 324 paragraph (1) together
with art 56 paragraph (3) letter a) and art 38 paragraph
(1) letter c), the criminal prosecution must be carried
out by prosecutor for crimes committed by judges of
Law Courts, and by prosecutors of offices affiliated to
these institutions.

The New Criminal Procedure Code considers that
a criminal investigation conducted by a prosecutor is an
additional guarantee of lawfulness and thoroughness in
cases with high complexity degree, given the matter or
the author status'®.

Article 95 paragraph (2) and (3) shows that
judges, prosecutors and side judges can be searched,
retain in custody or even preventively arrested only
after there is approval from the departments of the
Superior Council of Judges, and if it is a clear crime,
they can be retained, searched and arrested pursuant to
law, while the Superior Council of Judges is
immediately informed about these actions.

2.3. Civil liability

People consider that judges are the only social
category not being held responsible for their work.
Therefore, people wanted to amend art 96 of Law no
303/2004 on the status of judges and prosecutors and
several senators and deputies of Romanian Parliament
forwarded a initiative concerning the situation when
Romanian State is convicted by an international court,
such as CEDO, and compelled, by final decision, to pay
compensation. They consider it is absolutely necessary
to have an action against the judge who, with mala fide
or by negligence caused prejudices. Also, the project
envisaged that “after the damages are remedied by the
State, this one will start immediately an action for legal
remedy against the judge or prosecutor who with mala
fide or by negligence did the judicial error causing the
losses”. “The prescription term of the right to begin
action for all the cases provided by this article, is 10
years".

But, after analyzing the law project, the reasons,
the approval issued by the Law Council, the decision of
the Superior Council of Judges and other opinions, the
project for amending art 96 of Law no 303/2004 on the
status of judges and prosecutors was rejected.

Studying the circumstances where a judge has
patrimonial liability, we will see that the current legal
system allows the justice seeker, who suffered because
of the solution ruled by the judge, to obtain legal
remedy and the State to recover from this one the paid
compensation through a regress action against the
judge.

Romanian Constitution and Law no 303/2004
present two different institutions: State patrimonial
liability for judicial errors and judges’ patrimonial
liability.

Thus, art 52 of the Romanian Constitution shows
that he State pays for the prejudices caused by judicial
errors. It is set by law and doesn’t eliminate the liability

¢ Rules on Judiciary Inspector Body organizing and functions, art 1paragraph (3): the purpose of the judiciary inspection is to help to improve
the quality of the justice act, its efficiency, by means of independent inspections and assessment of the activity.

" Resolution of 27 April 2012. The Commission for discipline of CSM, rules: classification of the case where lady Judge C.M.L., of C.
Court, committed disciplinary error provided by art 99 letter m of Law 303/2004 on the status of judges and prosecutors, as amended by Law
no 24/2012, and where ladies Judge N.A., C.D. and |.R. of C. Law Court committed disciplinary error provided by art 99 | t.

8 Liability of Laura Ivanovici, Court of Appeal of Bucharest Judge Cristi Danilef, Cluj Law Court.

® www.mpublic.ro.

10 M.Udroiu, Criminal Procedure Code. Commented Articles, C.H. Beck Publishing House, Bucharest, 2015, page 865.
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of judges who have done their work with mala fide or
negligence.

So, the victim has to prove the mala fide or the
negligence of the judge which have caused the
prejudice.

Article 99 of Law no 303/2004, on status of
judges and prosecutors, explains both the expression
mala fide and serious negligence, saying that: mala fide
is when the judge or prosecutor intentionally violates
the material or procedural law, seeking or accepting to
cause prejudices to a person; severe negligence is when
the judge or prosecutor willingly and severely violates
the law.

Also, art 96 stipulates that the state liability is set
by law and doesn’t eliminate the liability of judges or
prosecutors who did their work with mala fide or severe
negligence. The Criminal Procedure Code presents the
cases where the victims have the right to claim
compensation for damages caused by judicial errors
made in criminal trial. The person who had a part in
causing the judicial error made by the judge or
prosecutor, has no right to claim damages.

It is important to see that the law makes a
difference between errors made during the criminal
trial and other trials. For the criminal trial, the State
liability is set by the Criminal Procedure Code. Art 99
paragraph (4) stipulates that the right of victims to legal
remedies in case of material prejudice caused by
judicial errors in trials other than the criminal ones,
cannot be put into practice unless it was previously
decided, by final decision, the criminal or disciplinary
liability of the judge or prosecutor, for a crime
committed during the trial, and whether this crime is
able to result in judicial error.

In both cases, the victim can start an action only
against the State, represented by the Ministry of Public
Finances.

Therefore, the patrimonial liability of the judge is
secondary to the one of the State in relation with the
victim and at the same time, indirect towards the victim.
Thus, if the victim wants to hold patrimonial liable the
judge or the prosecutor, for their activity, it is necessary
to ask for the damage repair upon the Ministry of Public
Finances, which is the Romanian State representative.

For this, we consider very important the
provisions of art 538-541 which offer explanations
about the remedy circumstances procedure for material
or moral damages in case of judicial error in case of
illegal freedom deprivation.

Thus, the person who was sentenced by final
decision, has the right to claim legal remedy from the
State if after the retrial of the case, after annulment or
elimination of the sentence decision for a new crime
proving that a judicial error was made, ruled a acquittal
solution. The same thing happens when, in a retried

criminal case where the defendant had been judged in
absentia, a final acquittal decision is ruled.

So, the first condition for a victim to obtain
damages paid b the State is to have a final sentence'?,
the source of serious material or moral prejudice.
Moreover, it is necessary to have a judicial error.

Another condition is that the convicted person be
acquitted by means of a final decision, after:

o the case retrial, having annulled or eliminated
sentence decision for a new or recent crime proving that
it was a judicial error;

e re-open the criminal case for the convicted tried
in absentia.

This regulation stated by art 538 paragraph (1) of
the new Criminal Procedure Code, concerning the
annulment or elimination of the conviction decision,
complies with the CEDO jurisprudence, which shows
that art 3 of Protocol no 7 of the Convention can be
enforced only after the elimination of the criminal
convicting decision??,

The person has the right to claim damages also in
the case of illegal freedom deprivation.

Thus, art 539 of the New Criminal Procedure
Code, called “the right to compensation in case of
illegal detention, stipulates exactly this right, to
compensation if during the criminal case, the person
was illegally detained”. Paragraph (2) states that illegal
detention must be proved, according to the case, by
prosecutor order, by final conclusions of the judge for
freedoms and rights or the decision of the Judge of
Preliminary Chamber, together with the Court final
decision.

It is important to take into account the fact that if
art 538 of the New Criminal Procedure Code envisages
only the case where a person is acquitted as the result
of a case retrial for a new or recent crime or for a case
where the person was tried in absentia, art 539 focuses
on any illegal detention, even if this measure was
adopted for a person convicted for a crime which is not
punished by criminal law. Such example is represented
by the retention of a witness for several days because
he/she doesn’t want to make e statement®®,

In this matter, we have some CEDO decision,
such as “Creanga vs Romania” and “Konolos vs
Romania”.

The New Criminal Procedure Code also presents
the way of compensating the victim taking into account
the retention period together with the consequences
produced on the victim, family or the person in the
situation described by art. 538.

According to paragraphs (2) - (4), the
compensation represents a sum of money or a lifetime
pension, or the obligation of the State to support the
costs of the victim placing in a social and medical
institution.

1 According to art 551 NCPP the decision of the court of first instance becomes final the ruling date, when there is no appeal, or the date
the appeal becomes invalid. Also, the decision of the court of first instance becomes final the date the appeal is withdrawn, if this was lodged
after the set term, or the date of the decision ruling the rejection of the appeal.

12 CEDO, Matvezev vs Rusia, decision of 3 July 2008, paragraph 38.

13 M.Udroiu, Criminal Procedure Code. Commented Articles, C.H. Beck Publishing House, Bucharest, 2015, page. 1383.
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The compensation type shall depend on the
situation of victim.

Victims with the right to compensation who,
before being retained as the result of a final convicting
decision, had been forced to labor, will benefit from
provisions of law stating that the time worked in such
circumstances shall be considered as seniority together
with the time spent in illegal detention.

The passive procedure quality as described by art
538 and 539 of the New Criminal Procedure Code,
shows in paragraph (5) of art 540, that it is reserved
only for the Romanian State, represented by the
Ministry of Public Finances, and not for the judicial
bodies who caused the judicial error. These bodies shall
have patrimonial liability only if the State shall begin
legal action against them.

Victims with the right to legal compensation are,
according to art 541 paragraph (1) either the victim or
the persons supported by the dead victim.

According to art 541 paragraph (2), the
prescriptive period is for lodging legal remedy
demands against the State is 6 months beginning with
the date of the final decision of the court and the date
of the order or conclusions of the judicial bodies which
proved the error of law or the illegal detention.

4. Conclusions

As we have already said, the current legal system
makes the clear difference between two liabilities: the
State patrimonial liability in case of error of law and the
patrimonial liability of the judge in relation with the
first one.

According to art 52 paragraph (3) of the
Constitution, the State liability is set by the law
conditions and doesn’t exclude the judges’ liability for
having done their work with mala fide and serious
negligence.
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Abstract

For a proper understanding of the law institution, it is necessary to understand the reasons that gave rise to the its regulation.
By reasons of regulations, we understand the social, economic, political, legal, moral justifications, but also of any other nature
that established the legislation adoption represents a positive source of the institution in question. Trying to find reasons for
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but also of the goals that the new institution will answer them.
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probation measures

Introduction

In order to facilitate the understanding of the
institution of probation measures, we believe it is useful
to start by knowing the circumstances which led,
encouraged or even required regulation of the measures
in question, as well as social, economic, political, legal,
moral justifications, but also of any other nature that
established the legislation adoption represents a positive
source of the institution in question.

Subsequently, we will refer to the purposes more
spcific pursued by the lawmaker through the probation
measures establishment and we may discover that the
main purposes related thereto are reducing the risk of
repeated offense, increasing the chances of rehabilitation
and social reintegration, excluding extrapersonal and
long-term harmful effects, specific to inprisonment,
increasing the chances of compensating the prejudice
caused by the offense and reducing the financial costs of
administrating the criminal justice in its executing phase.

1. The context of imprisonment

As in other countries, in our country a first context
that favored introducing the probation measures was the
one for an overwhelming increase in the number of
people sent to prison. Thus, during the communist
regime, a maximum of 60,000 inmates was reached, out
of which a significant proportion of serious crimes
committed reduced?. The maximum noted was close to
being reached and after the social, economic and political

turmoil after the anti-communist revolution in December
1989, in 2001 the number of the detainees reached
49,8402,

In this context one of the main reasons for enacting
the probation measures was a significant reduction in the
number of people who were sent to detention. Of course,
reducing the number of the detainees at one time
conducted the operations in the period before and after
the anticommunist revolution in December 1989, with a
multi-anual® regularity sometimes, but these reductions
intervened through acts of pardon or amnesty.

Unlike the acts of pardon or amnesty, the reduction
that was intended by the introduction of the probation
measures could operate in parallel with the provision of
minimum guarantees to ensure social reintegration of
those who were not sent to prison and to preserve public
order.

Thus, although in the Romanian legislation the
probation measures in a similar form to the way they are
outlined in the current legal sense were introduced by the
Criminal Code from 1969* which established the
educational measure of the supervised release and later,
the correctional work® transformed in execution of the
sentence in the workplace, the first institution to provide
oversight of the measures in the true sense of the word
was the suspended sentence of imprisonment under
surveillance, introduced by Law no. 102/1992.

The institution of suspended sentence of
imprisonment under surveillance began, however, to
operate effectively and efficiently only after 2001 when
the entire country, exceeding the experimental level the
first specialized service in supervising the execution of
the probation measures was set up and established by the

* Assistant Lecturer, PhD, Faculty of Law, “Nicolae Titulescu” University of Bucharest (email: andreibancilasng@gmail.com).
1 1. Chis, The prison reform in Romania, Ando Tours Publishing House, Timisoara 1997, mentioned in I. Chis, The penal law execution,

Universul Juridic Publishing House, Bucharest 2015, p. 85.

2 According to data from the Activity results on 2009 of the National Administration of the Prison, available on the website www.anp.gov.ro,

section About ANP, subsection Reports and studies.

% 1. Chis, Executing the punishments, Universul Juridic Publishing House, Bucharest, 2015, p. 86.
4 Penal Law, adopted thorugh Law no. 15/1968, entered into force on 1st of January 1969.
® The correctional work was introduced by Penal Law through Law no. 6/1973.
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Government Ordinance no. 92/2000 on the organization
and functioning of the social reintegration of the
offenders and the enforcement of non-custodial
sanctions.

Upon the establishment of the first state
organizations specialized in supervising the execution of
the probation measures, we believe that we can talk,
rightfully, of a system of probation in our country for the
development of this system anywhere in the world, and
it depended naturally on the development of the services
designed to implement it.

The last and most important legislative step in
terms of probation measures was conducted when the
current Criminal Code entered into force, which
introduces a number of institutions based on the
probation measures such as the conditional sentence,
suspended sentence under supervision, release on
conditional supervision.

The importance and the substance of the penal
reform made by the current Criminal Code is also
underlined by the adoption and entry into force of the
simultaneous laws of the criminal custodial® and non-
custodial” sanctions and of a new law for the
organization and functioning of the probation services®.

We can not state, in the most definite way that
reducing the number of people subject to detention is due
mainly to the introduction of the probation measures in
our country, but we can see that since 2001 until now,
the number of the detainees registered a permanent
downward trend, reaching 27.455 people in 2016,
according to data from the Annual Activity Report of the
National Administration of Penitentiaries in 2016°. Of
course, the decline in the number of persons in detention
is based on multiple causes, but the introduction of the
probation measures and of the specialized services in
monitoring their enforcement has undoubtedly a
significant contribution.

2. The context of civilizing the punishment

A broader context, which also facilitated the
emergence and development of the probation measures
in our country was represented by the so-called current
civilizing punishment®®, a special manifestation of the
overall progress of human society over its existence.

This trend started in the modern era, with a gradual
reduction of the application cases of capital punishment
or corporal under the influence of the thoughts of Cesare

Beccaria. In his well-known work Dei delitti e delle
pene, the famous enlightened, criticizing the death
penalty, wrote: Not the intensity of the punishment
produces the greatest effect on the human soul, but its
extent... The strongest brake against crimes is not the
terrible, the passing show of a wicked death, but the long
and arduous example of a person deprived of liberty,
which turned into beast of burden, compensates with its
toil that harmed her*.

Under the influence of Beccaria, a number of
enlightened leaders abolished, in fact, corporal
punishment and death penalty. Among them a famous
author? reminds the Prussian King Frederick 11, who
abolished torture in 1756 and whom Catherine Il
oppossed the barbaric punishment in 1767 and,
throughout his reign, could not admit the execution of
any death sentences, but also Leopold of Tuscany, who
banned in 1786, torture and death penalty, and Joseph 1l
of Austria, who issued the Criminal Code in 1787, which
punished with death only certain military crimes and the
Criminal Procedure Code in 1788 prohibiting torture.

It followed the generalization of the prison
sentences, all laws adopted since the late eighteenth
century until the late nineteenth century providing that
the main method of punishment the imprisonment in
various ways: forced labour, reclusion, imprisonment,
solitary confinement, prison2,

Although the process of civilization of the
sentences also registered the professionalization and
humanization of prisons, in the late nineteenth century
the system of prison punishments has increasingly
become subject to criticism, leading to the conclusion
that, instead of reducing the crime and reintegrating the
offenders into society, it produced an opposite effect*.

Finally, the civilizing process of the punishments
culminated in the emergence of the probation measures.
Moreover, other authors® consider that in the trend of
the civilizing punishments can be framed even the
emergence of the probation and the community
sanctions.

We express our opinion that the process of
civilization of the punishments will continue in the era of
advanced technologies, as the possibilities for remote
control and supervision of the offender will be developed
and accepted as useful tools in the execution of criminal
sanctions. However, we can not fail to notice that
technological progress, materialized by the exponential
growth of the means of mass communication, can
produce a negative effect in terms of analyzed, namely

& Law no. 254/2013 regarding the execution of the punishments and of the custodial measures ordered by the court during the criminal trial.
" Law no. 253/2013 regarding the execution of the punishments, of the educational measures and of other non-custodial measures taken by

the judicial bodies during the criminal trial.

8 Law no. 252/2013 regarding the organization and functioning of the probation system.
° Available on the website www.anp.gov.ro, section About ANP, subsection Reports and studies.
10 Civilizing punishments is conceptualized by the English criminologist John Pratt within his paper Punishment and civilization: penal

tolerance and intolerance in modern society.

11 C. Beccaria, About crimes and punishments, ALFA Publishing House, Iasi 2006, p. 44.

121, Coras, Criminal penalties alternative to imprisonment, C.H. Beck Publishing House, Bucharest 2009, p. 34.

¥ A.V. lugan, The judicial individualization of the punishment. Alternatives to imprisonment, PhD thesis developed in the PhD School of
the Faculty of Law of the University "Nicolae Titulescu" Bucharest, unpublished p. 14.

14 1dem, p. 15.

15 G. Oancea, Probation in Romania, C.H. Beck Publishing House, Bucharest 2012, p. 31.
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to induce among the population a sense of fear by
publicizing exacerbated crimes.

However, we can not fail to notice that
technological progress, resulted in exponential growth of
the means of mass communication, can cause a negative
effect in terms of analyzed perspective, namely to induce
among the population a sense of fear by publicizing
exacerbated crimes'®. Paradoxically, this culture of fear
can determine a stream of uncivilizing punishment!?,
because globally crime is substantially declining as the
economic progress raises the standard of living of the
population, such as a process of tightening the
sanctioning that the political factor can impose when
trying to give a signal, sometimes populist, of
intransigence to anti-social manifestations.

3. The legal international context

Another context which favored the development of
the probation system and thus the introduction of the
probation measures as an alternative to imprisonment, it
was the need to adapt national legislation to the Council
of Europe recommendations and normative acts of the
European Union.

In the explanatory memorandum®® that
accompanied the projects and that have resulted in Law
no. 253/2013 on the execution of penalties, of the
educational measures and of other non-custodial
measures ordered by the court during the criminal
proceedings and in Law no. 252/2013 on the
organization and functioning of the probation system, it
shows explicitly that the drafts envisaged, inter alia, the
Council of Europe's recommendations, namely
Recommendation No. R(92)16 on the European rules on
the community sanctions and measures; the
Recommendation of the Council of Europe No. R(97)12
on staff involved in the implementation of the
community sanctions and measures; the
Recommendation of Council of Europe No. R(99)22 on
reducinng the number of persons imprisoned and
overcrowding them; Recommendation of teh Council of
Europe No. R(2000)22 on improving the
implementation of the European rules on community
sanctions and measures; Recommendation of teh
European Council No. R(2003)22 on the release on
parole; Recommendation of the Council of Europe No.
R(2006)2 on the European Prison Rules;
Recommendation of the Council of Europe No.
R(2008)11 on the European rules for juvenile offenders
subject to criminal sanctions and measures,
Recommendation of the Council of Europe No.
R(2010)1 on the European probation rules.

Also, by drafting Law no. 200/2013 amending and
supplementing Law no. 302/2004 on judicial
cooperation in criminal matters, the proceeding to the
adoption of EU instruments for cooperation in the
enforcement matters of the probation measures, among
other acts, the Framework Decision 2008/947/ JHA of
27 November 2008 on the principle of mutual
recognition to judgments and probation decisions with a
view to supervising probation measures and alternative
sanctions, as resulted from the explanatory
memorandum, was implemented?®.

4. The jurisprudence context of the
European Court of Human Rights

A context, still very current, which has boosted and
will continue to spur concern for identifying alternatives
more and more diversified and viable for the custodial
sentences and thereby to the development of the
probation system, is the European Court of Human
Rights, which finds a breach by the Romanian State of
the article 3 of the European Convention on human rights
and fundamental freedoms, as a result of placing
detainees in irregular detention conditions (including
overcrowding).

One of the most relevant causes®® from the
analyzed standpoint related to our country, the European
Court mentions a report following its visit to Romania,
drafted by the Commissioner for Human Rights, which,
inter alia, urged Romanian authorities to develop a
system of alternative punishments, an effective
dispensation of the release on parole and one judicial
policy involving the wuse of sparingly -custodial
sentences?.

In this context, the reason for which the probation
system will be developed in our country is to avoid future
convictions for the conditions of detention which can be
considered as inhuman or degrading treatment.

5. The purpose of reducing the risk of a
repeat offense

In favor of the probation measures, among others,
it pleads the argument through which it is ensured a
better protection of the society and of the offender
towards the risk to relapse into the criminal conduct.

Although even the custodial sentences ensure a
protection of the society against a repeat offense and,
throught the incapacity in itself, even of the offender, this
protection is only on a short term (it lasts only as long as

16 In the current media culture there are some well known news broadcast on national television at a time of great audience, who has as favorite
theme to present in detail the most heinous crimes committed in the country; this show was the inspiration for other TV channels, thereby
contributing to the proliferation of the genre and even imposing in the vocabulary a phrase that identifies this type of shows, Headlines at 5 o 'clock.

1 G. Oancea, op. cit., p. 32.

18 Available on the website of the Chamber of Deputies www.cdep.ro, section Pursuing the legislative process.
19 Available on the website of the Chamber of Deputies www.cdep.ro, section Pursuing the legislative process.
2 Cause lacov Stanciu against Romania, Decision from 10.07.2012 of the third section, available on the website http://www.echr.coe.int.

2 Cause lacov Stanciu against Romania, paragraph. 128;
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the offender is effectively incarcerated), and in terms of
the offender, the protection is illusory.

Since the imprisonment runs in detention where, in
spite of the separation criteria, the offenders freely
communicate with each other, the prison contagion
occurs and thus, the risk of a repeat offense increases
significantly. Besides, the fact that penalty prison is
running, as a rule and in the most significant part, it is in
common, as a famous author noted? an obvious and
insurmountable disadvantage of the possession by the
fact that it allows the enraged and savvy criminals to
exercise one bad influence on those who make first
contact with the prison and who, although do not have
one criminal culture, thus they acquire it and they release
from prison much more prepared to conduct a criminal
activity than they were following the entry into the
prison.

The probation measures being performed into the
community, are more protected from the risk of crime
contamination because the community in which the
performance takes place is an open, generally it
represents the society that is fundamentally different
from the closed and pernicious community prisons. We
can say, in antagonism with the prison sentences that the
probation measures are performed individually.

Moreover, even if serving the prison sentences is
intended to be as individualized as possible®, the
execution of the probation measures allow a deeper
administrative individualization, which can reach up to
the level of customization for each individual?*. It is this
level of customization up to the convicted individual
which is considered legal doctrine able to reduce to a
significant extent the risk of recurrence?®.

6. The purpose of increasing the
opportunities for rehabilitation and social
reintegration

By that the probation measures leave much of the
burden of re-education and re-socialization into the
responsibilities of the offender, their execution increases
the chances of effective reeducation and a real social
reintegration.

Even if serving a prison sentence resulted in an
exemplary rehabilitation of the offender who, during
execution, acquired, let’s say, a new job, that he could
practice freely, he will carry for the rest life "the convict

stigma"”, of the person imprisoned, who served a
custodial sentence and, for that, in the collective mind,
must have committed an abominable act.

This stigma is an almost insurmountable obstacle
in the way of real and effective social reintegration after
release, and he is not in case of executing the probation
measures. The person whom were applied such measures
is so much requested to work towards reintegration,
knowing that he/she does not bear the stigma of convict,
than the person who serving a custodial prison and
knowing that it will be more difficult reaccepted by the
society is not at all stimulated to act towards
reintegration.

In most of the cases, after executing the probation
measures, the perpetrator is not even subjected to a ban,
fall or incapacity?® or his rehabilitation will be more easy
and, usually, earlier than the persons imprisoned?’,
thereby having much greater chance at reintegration.

Moreover, the process of social reintegration of the
persons performing the probation measures starts from
the final judgment decision when the probation measures
are imposed, which is another advantage over the
assumption of prison punishment when the reintegration
process can begin, actually, at the earliest when released
from the prison.

7. The purpose of excluding extrapersonal
and on long-term harmful effects, specific to the
prison sentences

In addition to the strict legal orders effects and that
are always borne by the individual who served a prison
sentence under detention leave other traces, of different
nature than the legal ones, within the family, or the
relatives of the offenders. The legal doctrine referred to
the fact that custodial sentences also affect the caregivers
of the prisoner and that these effects extend far beyond
the term of the release from prison?

The family and the inner circle of the persons
serving a sentence in detention are required to make
contact with the prison when they visit the prisoner or if
providing packages, they are obliged to pay, sometimes
more than significant, in order to keep in touch with the
prisoner and to make his prison life bearable. After
release, the impact of the acquired skills of the person
that served the sentence in detention is often difficult to
be resorbed by the kindred with substantial costs or even

221, Chis, Executing the punishments, Universul Juridic Publishing House, Bucharest, 2015, p. 22;
2 In this respect, art. 89 para. (4) of Law no. 254/2013 regarding the enforcement of the sentences and the custodial measures, requires
preparation, after the period of quarantine and observation by the provisions of art. 44 of an Individualized Assessment and Therapeutic and

Educational Intervention Plan;

24 In this respect, art. 1446-1450 from its Rules of application of Law no. 252/2013 on the organization and functioning of the probation
service, approved by Government Decision no. 1079/2013, as amended and supplemented by Government Decision no. 603/2016, requires

preparation of the Monitoring Plan;

%1, Chis, Executing the punishments, Universul Juridic Publishing House, Bucharest, 2015, p. 22;

% This is the case, for example, of the person to whom it was given the solution of postponing the enforcement of the sentence when,
according to art. 90 para. (1) Criminal Code, one is not subject to decay, prohibition or impairment that would result from such an offense if a
crime committed back to the expiration of the supervision, it was decided to dismiss the delay and no cancellation policy cause has been found.

2" This is the case, for example, of the convict whose surveillance sentence was suspended and according to art. 165 Criminal Code it is
rehabilitated by law, with the only condition that no other offense be committed within three years from the expiry of surveillance.

21, Chis, Executing the punishments, Universul Juridic Publishing House, Bucharest, 2015, p. 21.
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impossible for both sides. The negative effects of the
prison detention spread like the shock waves in the
community (family, entourage) of origin where the
prisoner returns.

All these negative aspects can not be found if the
probation measures, involving lower costs for the person
who serves them and that allows them during the
execution, to have a family, social life, almost the same
as before acquiring the statute of person subject to
surveillance measures.

8. The aim to increase the chances of
compensation for damage caused by crime

Lately, it has been noticed an important change of
paradigm, moving from a vindictive to one restorative
justice, whereby to increase the chances of compensation
for damage caused by the offense.

The probation measures as an alternative to
detention, have this purpose, to increase under a double
aspect, the chances to compensation for damages.

Under a first aspect, the objective reality is as
obvious as possible that a person incarcerated has
significantly fewer opportunities to make money from
covering the damage caused by the offense than the
person who is subject to the probation measures and that
can lawfully earn income as a person who had contact
with the criminal justice system.

Under the second aspect, of the legislative reality,
this part of the probation system purpose has a normative
consecration, both internationally and domestically.

At international level, repairing the damage caused
by the offense is among the first targets in the Council of
Europe Recommendation no. R (92)16 on the European
rules regarding the community sanctions and measures.

The purpose of the current national legislation in
question is guaranteed by lifting the compensation for
the damage to a rank of imperative condition to achieve
the full effects of serving all measures of probation in
case of disposing different forms of individualization of
punishment without imprisonment?°. Likewise, the new
law on the organization and functioning of the probation
service obliges the probation officers to carry out steps
to boost the damage repair°.

We believe that even a more conspicuous emphasis
on the purpose of repairing the damage caused by the

offense can be achieved through a brief analysis of the
historical perspective of the name that the probation
service had it for over a period of its existence. Thus, by
Law no. 211/2004 on the protection of victims®!, the
name ,social reintegration services for offenders and
supervising the execution of non-custodial sentences”
under the Government Ordinance no. 92/2000 was
replaced by the suggestive name of "services to protect
victims and social reintegration of offenders"”, which it
has been maintained until the entry into force of Law no.
123/2006 on the probation staff statute32.

9. The purpose of reducing the financial
costs on the administration of criminal justice
during its execution

Talking about the social costs of the monitoring
measures, we can not just make reference to the financial
resources that the state, through its specialized organs,
must allocate to enable monitoring on the persons subject
to the measures in question. And because these
absolutely costs considered ut singuli may not provide
much relevant information, we focused on a comparative
analysis between the costs of the state probation
measures and of the custodial sentences.

According to data from the Annual Activity Report
of the National Administration of Penitentiaries in 2016,
the average monthly cost for a person imprisoned was in
reporting year of 3.532,42 lei. Analyzing data from the
Annual Activity Report of the National Probation in
2016 and the budget for the same year for this
institution®, it results that dividing the budget
(28.744.000 lei) to the number of monitored people
(57.814 people), the monthly cost of a monitored person
is about 41,43 lei.

As it can be seen from statistic data which we
referred above, a conclusion downright shocking can be
drawn: the cost of implementing the probation measures
is over 85 times lower than the cost of the execution of
the custodial sentences.

However, this conclusion is somewhat distorted by
the fact that the probation system in our country works
to a level of the ratio of people monitored by a a
probation officer that we can call inappropriate and that
is likely to cause a shock so powerful: 153 people
monitored by a probation counselor®. This ratio can not

2 pyrsuant to art. 88 para. (2) and art. 96 para. (2) of the current Criminal Code, the disobeyance of reparing thedamage during the term of
supervision is case to revoke the penalty postpone or of the suspended sentence under supervision.

% pyrsuant to art. 65 of Law no. 252/2013 on the organization and functioning of the probation system in order to check the compliance of
the supervised person with the civil obligations established by the judgment, six months before the expiry of the supervisory probation period,
the probation counselor - case manager requests information regarding the steps taken by the person to fulfill these obligations, requiring proof
of completion that is attached to the probation file if the person under observation did not fulfill the civic obligations, the probation officer
checking the reasons for failure and, if necessary, directing the person to perform civil obligations three months before the expiry of
surveillance; according to art. 67 para. (2) of the same law, if the monitored person does not fulfill civil obligations by no later than three
months before the monitoring expiry, the probation officer prepares a report assessing, recording the reasons for failure and informs the court
to revoke the benefit of individualizing the penalties without imprisonment.

31 Law no. 211/2004 on the protection of victims was published in the Official Gazette no. 505 / 04.06.2004.

%2 |Law no. 123/2006 on the staff regulations of the probation services was published in the Official Gazette no. 407/10.05.2006.

33 Available on the electronic address http://www.just.ro/wp-content/uploads/2015/12/anexa-2.3.1-buget-DNP-16.03.2016.pdf.

3 The report was based on the number of people monitored and of the number of the probation counselors out of the plan for the National
Probation Directorate, as they appear in the annual activity report of the institution in 2016.
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be one according to the Tokyo Rules®, which inart. 13.5
establishes the number of cases assigned to each agent
shall be maintained as far as possible at a reasonable
level in order to ensure the effectiveness of the treatment
programs.

Of course, there are efforts to normalize the
numerical ratio between the monitored probation
counselors and people under surveillance by recruiting a
large number of advisers®. Although these efforts will
lead to a cost increase that the state should support it for
each person monitored, we assume without fear of
making mistakes, that he still remains much lower than
that the one involving a person imprisoned. Moreover,
this increase in the number of probation counselors will
bring not only an increase in the cost but also improved
quality of the monitoring activities, which is the premise
of the need to leave any political development of the
probation system.

Conclusion

The conditions that favored in our country the
emergence and development of the probation system in
general, and the probation measures as a viable
alternative to imprisonment, in particular, they were
various and acted, although starting in different historical
stages, in collaboration, thus creating a positive pressure
on those responsible for drafting the criminal policy.

Thus, the context of over-imprisonment of
civilizing penalties, of the international normativity, of
the jurisprudence of the European Court of Human
Rights provoked finding viable sanctioning alternatives
to the custodial sentences, which in the historical period
we are facing now proved not to be the most suitable to
ensure the goals of rehabilitation and reintegration of the
offenders, especially for those that comit crimes to a
certain degree of hazard.
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TERMINATION OF PREVENTIVE MEASURES — COMPARATIVE LAW ISSUES
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Abstract

Preventive measures are one of the most important institutions of the criminal procedural law, because of the fact that by
taking it the freedom of the citizen is restricted - one of the most important constitutional rights.

The legislator had a difficult task when it approved the rules governing the conditions for making, revocation and termination
of the preventive measures, being necessary to balance the security of criminal procedures on one hand and freedom of the

investigated citizen on the other hand.

In this study we intend to analyze the institution of legal cessation of preventive measures, reviewing a comparative presentation
with other states that have chosen to regulate the procedural measures.
Not lastly, we will notify the identified inconsistencies and will issue the legislative proposals so that the provision should not

be criticized by its recipient.

Keywords: preventive measures, termination of the right, comparative law, prosecutor, house arrest.

1. Introduction

The preventive measures are those procedural
instruments offered by the legislator to the judicial
bodies, so that if there is strong evidence or indications
that a person has committed an offence under the
criminal law and these are essential for carrying out the
criminal procedures in a good condition.

The preventing measures are part of procedural
measures category that are defined in the specialized
literature as being institutions of constraint which can
be ordered by the criminal court to properly perform the
criminal proceedings and ensures achieving the object
of the action in the criminal proceedings?.

In the Code of Criminal Procedure, we find as
regulated the following institutions which are part of
this procedural measures category: preventive
measures, security measures of medical nature,
ensuring measures, reimbursement of the things and
restoring the situation previous to committing the
offence.

We believe that this study is of heightened
importance given the fact that it examines the
institution of legal termination of preventive measures,
making a comparison with the other countries that have
regulated this way to stop a preventive measure and
identify whether the current position is objectionable
and what improvements can be made to the standard
criminal procedural law.

First we will analyze national legislation, then we
will highlight criminal procedural elements identified
in other legislations related to the institution of
termination of the preventive measures.

The approached topic is well known, and the
specialized doctrine chose to write about in several
occasions about how these preventive measures cannot

be perpetuated in criminal proceedings. In the research
I could not identify, however, a paper that
comparatively addresses the institution under
discussion, meaning that, our duty is to try to offer a
comprehensive study on the subject.

2. Preventive measures in the Romanian
criminal procedural law

Following the defeat of compliance report, after
the individual choses to commit offences under the
criminal law, after triggering the mechanism of
criminal proceedings, the judicial body has the power
to choose whether the preventive measure should be
taken not to threaten the smooth conduct of criminal
proceedings.

As we already know, according to the national
procedural law, the preventive measures that can be
taken are detention, judiciary control, judicial control
on bail, remand in custody and house arrest.

The 5™ title of the General Part of the Code of
Criminal Procedure is devoted to analyzing preventive
measures and other procedural measures, the former
being regulated in article 202- 244 C.C.P.

Having a procedural nature, the preventive
measures may only be taken only under the conditions
prescribed by law, by certain officials, following a
certain procedure and for certain periods. Also, even
though it implies a constraint similar to the one
resulting from the execution of the penalty of
imprisonment, the custodial preventive measures differ
from imprisonment because it is only taken during the
criminal trial, exceptionally, in order to prevent the
suspect or defendant to avoid prosecution, trial or
execution of the sentence or to obstruct finding the
truth?.

* PhD Candidate, Faculty of Law, "Nicolae Titulescu™ University of Bucharest, Bucharest Bar Association Lawyer, (email: av.nadiacantemir@yahoo.com.)
1. Neagu, M. Damaschin, Treaty of Criminal Procedure, Overview, ed. Universul Juridic, Bucuresti 2014, p. 583.
2 G.Mateut, Treaty of Criminal Procedure, Overview, Vol. II, C.H.Beck, Bucuresti, 2012, p. 329.
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Thus, we see that the legislator established a
series of guarantees for people who are being
investigated in criminal proceedings, such as periods
which the preventive measures can take, category of
judicial bodies that can appreciate the opportunity to
take an action, revocation, termination of or replacing
those measures.

The most important aspect is generated by the
facultative character of these procedural measures so
that the legislator does not list a number of crimes for
which would be essential to take a preventive measure.

Once satisfied the condition of the opportunity to
take preventive measures in a certain case, the judicial
body imposes the obligation to motivate what was the
reason for choosing a particular preventive measure out
of the ones offered by the legislator in the article 202
line 4 of C.C.P., and why another one is not sufficient
for the good conduct of the criminal trial. We also have
to note that this obligation of the judicial bodies is to be
found both in taking a preventive measure as well as at
the time when questioning the extension or maintaining
it.

2.1. Termination of the preventive measure of
detention

A. Conditions in which the measure can be taken

According to the provisions of article 209 of
C.P.P., the preventive measure of detention may be
taken only in the first phase of the criminal proceedings
or criminal prosecution stage, by the criminal
investigation body or prosecutor towards the suspect or
the defendant, if such action is necessary to ensure the
conduct of good conditions of the criminal trial, of the
breach of absconding the suspect or the defendant from
trial or prevent committing of a crime. However, it is
necessary not be a cause which prevents the initiation
or exercise of criminal proceedings from the ones
provided by article 16 of C.C.P and the preventive
measure must be proportional to the seriousness of the
accusation made to the suspect or the defendant. We
hereby observe that the only preventive measure that
can be ordered is, on one hand, towards the suspect and,
on the other hand, towards the criminal investigation
body.

The preventive measure of detention should not
be confused with other forms of deprivation or
temporary limitation of freedom of movement:

- Catching the perpetrator and presenting him
immediately in front of the prosecution, in the case of
flagrante delicto;

- Driving a person to the police station, as an
administrative police measure provided under Law no.
218/2002 on the Functioning of the Romanian Police;

- Bringing subpoena and remaining at the disposal
of the judicial body for no longer than 8 hours (article
265 of C.P.P.);

- Remaining in the witnesses and expert courtroom

at the court of law disposal, after hearing them and until
the end of the inquiry act which is carried out in that
meeting (article 381 line 9 C.P.P.)%.

The preventive measure may be imposed for any
offense under the Criminal Code or special laws, after
the criminal investigation body or prosecutor who hears
the suspect or defendant in the presence of the chosen
counsel or ex officio. The suspect or the defendant has
the right to personally inform his chosen lawyer and
this has the obligation to present himself in at least two
hours at the judicial body premises.

The judicial bodies have an obligation to inform
the detained person of the offence he is accused of, the
reason of detention, the order under which this measure
was taken, the right to bring a complaint against it and
the maximum period for which it can be taken.

Regarding the maximum period for which this
measure can be ordered, we can see that the legislator
sets a 24-hour period, calculated from the initiation
time of the measure by ordinance by the prosecutor or
criminal investigation body. Therefore, this term will
not include driving the suspect or defendant at the
judicial body premises, according to law and also any
period when the suspect or the accused was under the
power of warrant for arrest.

Therefore, this term is a substantial one that is
calculated as per the provisions of article 271 of C.P.P.,
thus in calculating the periods on preventive measures
or any other right restrictive measures, the hour or the
day when it starts and ends the period enters its
duration.

B. Termination of the measure

In the theory of criminal trials it was showed that
discontinuation of preventive measures happens when
there is a legal obstacle in its maintenance, the authority
before which the case is under disciplinary and even
criminal responsibility, to immediately release the
person detained or in custody, or to immediately lift the
obligation not to leave the town or country or
obligations imposed by judicial control*.

With reference to 241 of C.C.P. which is the legal
basis for termination as preventive measures, we note
that the detention may cease in the following situations:

» When the period ends, provided by law — we are
in this situation when the prosecutor ordered the
detention for a period of 24 hours and at the end
of this time the suspect or defendant was released
or if a proposal for preventive detention was
made but was not solved, the defendant will be
released from the witness stand and will plead
with him in liberty.

In the specialized literature, it was pointed out
that according to their nature and purpose, the
preventive measures are always temporal, being taken
on a term precisely or relatively fixed®.

In the article 268 line 2 of C.C.P. marginally
called consequences to failure to comply with the term,

8 N.Volonciu s.a., New Code of Criminal Procedure, 2nd edition revised and enlarged, ed. Hamangiu 2015, p.470.
4 G.Theodoru, Treaty of Criminal Procedural Law, 3rd edition, ed. Hamangiu, Bucuresti, 2013, p. 375-376.
® V.Dongoroz s.a., Theoretical explanations of the Romanian Code of Criminal Procedure, ed. All Beck, Bucuresti, 2003, p. 314.
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the legislator regulates the fact that when a procedural
measure can be taken only for a certain term, its expiry
draws the termination of the measure.
> When the term set by the judiciary body expires
— we are in this situation when the criminal
investigation body or the prosecutor orders the
preventive measure of detention on a period of
less than 24 hours, meaning that, reaching this
term leads to termination of the measure.

Making a practical analysis | have never
identified the assumption that the judicial body would
order as a preventive measure for a period less than 24
hours, but such a situation is impossible as long as the
legislator intended to regulate it.

We are in the position that the defendant might be
released before the expiry of the 24-hour term set by
the criminal investigation body or by the prosecutor,
assuming that it is formulated a proposal for preventive
detention, and as per the provisions of article 227 line
1 C.C.P. the rights and freedom judge, if it considers
that the conditions set by the law for the defendant’s
preventive detention, rejects, by a reasoned conclusion
the proposal of the prosecutor, ordering the release of
the detained defendant®.

This circumstance is more a special revocation
type, even though the rights and freedom judge would
not order the revocation of detention, but immediately
releasing the detained defendant.

2.2. .Termination of the preventive measure of
judicial review and judicial control on bail

A. Conditions in which measure can be taken

Depending on the seriousness of the crime
incriminating the accused, the manner in which it was
committed and the person accused, the judicial body if
it believes that a custodial sentence is not necessary for
the purposes of criminal proceedings may take a
measure restricting liberty, respectively, judicial or
judicial bail.

These preventive measures that are similar can be
arranged if the following conditions are met:

e There is evidence and clues which point to the
reasonable suspicion that a person has committed a
crime;

e The measure is necessary to ensure the smooth
conduct of the criminal trial, to prevent the defendant
from absconding from prosecution or trial or to prevent
committing another offense;

e Defendant to be heard in the presence of the

lawyer chosen or ex officio;

e The measure to be proportional to the seriousness
of the charge and necessary for achieving the goal;

o Not to exist a case which prevents the exercise or
initiation of criminal action between those apprehended
in article 16 C.C.P.

Measure can be ordered both the prosecution
stage and in the preliminary chamber and trial by the
prosecutor, the rights and freedom judge, the judge of
preliminary chamber or the court, a period of 60 days
which can be extended to maximum 1 year?, two years
respectively® in the first phase of the criminal
investigation and trial up to five years, calculated from
the time of prosecuting.

B. Termination of the measure

The criminal procedure law has held a number of
cases where preventive measures shall automatically be
terminated by operation of law, excluding the
possibility of appreciation in these cases from the
judicial body on the appropriateness or necessity of
ending the measure®.

Although the legislator regulates what are cases
where preventive measures will terminate, they still
have to be found by the judicial authorities, in order to
identify whether the conditions are met to operate the
termination.

Therefore, the cases of termination of the measure
as judicial control or judicial control on bail are:

» When the term provided by law expired,;

The term set by the legislator is 60 days and will
be incident this case of termination of law when the
prosecutor had not ordered the extension of the
preventive measure of judicial review or judicial
control on bail or if the judge for preliminary chamber
or the court has not checked legality or validity of the
measure.

There were situations in the specialty practice
when the courts have failed to question the legality of
maintaining the preventive measure of the judicial
control, meaning that, at the term, it was discussed the
termination of preventive measure given the fact that
the term provided by law initially set by the judge
expired.

By concluding the hearing in the criminal case®®
no. 45092/3/2016/al1.2, the preliminary chamber judge
from the Bucharest Court of Law decided based on
article 348 line 2 Code of Criminal Procedure with
reference to article 241 line 1 letter of Code of
Criminal Procedure., article 241 line 2 Code of

& The conclusion 270/2014 of Suceava Court of Law ordered in the criminal case no. 7655/86/2014 rejects the proposal of the Prosecution
office attached to the Court of Suceava of taking preventive detention for a period of 21 days of the defendant VORNICU IONUT ANDREI,
as unfounded. Based on art. 227 line 2 of Code of Criminal Procedure reported to article 202 line 4 letter b Code of Criminal Procedure, judicial
control measure is taken against the defendant VVornicu lonut Andrei investigated for the offense of false testimony laid in article 273 line 1
and 2 letter d Code of Criminal Procedure, with application article 35 linel Code of Criminal Procedure orders releasing the detained defendant
Vornicu lonut Andrei if not detained or arrested in another case. 2. Rejects the proposal of the Prosecution Office attached to the Court of Law
in Suceava to take the preventing detention measure on a period of 21 days of the defendant BALAN DENISIA, as unfounded. Orders the
immediate release of the defendant BALAN DENISIA, if not detained or arrested in another case.

"article 215 line 6 C.C.P. if the penalty provided by law is a fine or imprisonment of up to 5 years.

8 article 215 line 6 C.p.p. if the penalty provided by law is life imprisonment or imprisonment exceeding 5 years.

° N.Volonciu s.a., New Code of Criminal Procedure, Second edition revised and enlarged, ed. Hamangiu 2015, p.565.

10 http://portal.just.ro/3/SitePages/Dosar.aspx?id_dosar=300000000737017&id_inst=3.
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Criminal Procedure, article 2151 line 2 Code of
Criminal Procedure determines as being terminated,
starting with Nov. 10, 2016, prior to issuing the
document instituting preventive measure of judicial
control, given to S. V. defendant by the ordinance no.
987/D/P/2016 of September 11, 2016 of the
Prosecution Office attached to the High Court of
Cassation and Justice — D.I.I.C.O.T. — Bucharest
Territorial Service. Enforceable. With the right of
appeal within 48 hours from the notification. Decided
in the chambers, today, January 17, 2017.

» When the terms given by the judiciary bodies

expire;

As | said in the preventive measure of detention,
the legislator regulates only the maximum length on
which a preventive measure can be taken, meaning the
judicial body, the principle of ad majori ad minus has
the opportunity to dispose the preventive measure to
judicial control or judicial control on bail and for a
shorter period of time. As a result, if the prosecutor
decides to take the measure of judicial control over a
period of 50 days, it will lawfully stop, to the extent that
the measure would not be extend by an ordinance.

If the procedure of preliminary chamber has been
completed and the court has not checked the legality
and merits of the judicial control within 60 days from
the last maintain of judiciary control and lacked
maintenance of judicial control, the preventive measure
ceases after this term!*,

In fact, against the defendant it was decided to
take judicial supervision for a period of 60 days
expiring on July 22, 2016. Subsequently, the DNA
representatives — ST Alba lulia have decided through
the Ordinance of July 22, 2016 “the extension” of the
judicial control measure for a period of 60 days starting
with July 24, 2016. In those circumstances, the
defendant made the request for the termination of the
preventive measure ordered against him, saying rightly
that the initially taken measure expired before the so-
called extension. It has been argued that taking such a
new measure is possible only if the new elements that
had not been known at the date on which the extension
could have been applied for the initial considerations
for the measure.

By Conclusion no. 6/08.08.2016, the rights and
freedoms judge of the Alba Court of Appeal upheld the
finding of the defendant's request for termination of the
measure as judicial control. The court noted in this
context that the extension of a preventive measure
implies that prerequisite situation the pre-existence of
such a measure, ordered as per the legal dispositions,
we well as an unbroken continuity between the period
of 60 days to measure judicial control established and
duration for ordering the extension of this measure.
Therefore, the prosecutor's decision ordering the
extension of the measure, although it was given before
its expiry and its fining cessation termination of the
judicial control, taking place on July 22, 2016, a legal

appearance, can no longer take effect when the rights
and freedoms judge finds terminated the measure taken
against the defendant.

By Ordinance of October 08, 2016, the
prosecutor's office representatives order again the
preventive measure to judicial control against the same
defendant for the same reasons taken into account at the
previous "extension”. Following the complaint made
against that ordinance, the rights and freedoms judge of
the Court of Appeal Alba received and noted the
conclusions of the defender to the defendant meaning
that taking a new measure may be ordered only if there
is new evidence to justify the need for it.

For these reasons, the conclusion of the criminal
case no. 7 of August 12, 2016, the court admitted the
complaint stating that the prosecutor did not find the
existence of new facts or circumstances, arising after
the date on which it was ordered extension of judicial
review (even if regarding this it has been found that its
effects have been exhausted due to the termination of
the initially ordered measure) and to justify taking a
new preventive measure against the defendant,
ordinance from August 10, 2016 is, in reality, an
extension of the preventive measures that ceased and
ceased to have effect.

The rights and freedoms judge has estimated that
despite the provisions of article 238 line 3 Code of
Criminal Procedure refers only to preventive detention,
they should be applied mutatis mutantis in any similar
situation. Therefore, taking a new preventive measure
(regardless of its nature) is possible only if the
emergence of new elements showing the need for it*2,

» During the criminal investigation or during the
trial at first hearing on reaching the maximum
term provided by law;

As mentioned above, these preventive measures
may be ordered for a period of 60 days and can be
extended up to one year, respectively two years during
the criminal investigation of 5 years during the
judgment at first instance, this last term when
calculating from the moment of prosecuting.

We observe that legislator did not set a maximum
term for the measure of judicial control or on bail
during the preliminary room, we believe that it is
applied the term stipulated for the trial stage, meaning
it may not exceed 5 years from the moment when
referring the court with the indictment.

During the trial the same obligation applies to
periodically check but not later than 60 days the legality
and merits of the preventive measure, meaning that this
operation will not interfere, the preventive measure will
be found as terminated.

» In cases where the prosecutor decides not to

indict a solution or the court of law issues a

solution of acquittal, closure of the prosecution,

1 M.Udroiu, Criminal proceedings.Overview, ed.3, ed. C.H.Beck, p.677.
12 http://www.chirita-law.com/prelungirea-controlului-judiciar-ulterior-incetarii-de-drept-a-masurii-preventive.
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waiving the penalty or postponement of penalty

or punishment by fine, even not final;

Naturally, if the judicial body considers that there
must be a solution of conviction against the defendant
who is being investigated in a case, not even keeping
the preventive measure judicial control or bail cannot
exist, since it is not longer necessary for the proper
conduct of the trial.

Assuming that the prosecutor decides to cancel
the prosecution, we consider that the preventive
measure shall terminate as from the date of issue of the
order, without regard to subsequent proceedings for
confirmation of the order imposed by the judge for
preliminary chamber, given the fact that the prosecutor
appreciated on the opportunity to exercise criminal
action, meaning that no measure cannot subsist, this no
longer being needed.

We note, however, that if the court gives the
suspension solution under surveillance or when applied
to a non-custodial educational measure, it will not be
found as being terminated the preventive measure
judicial control or on bail, being able to maintain this
measure or on the contrary, may be revoked.

In the specialized literature®3, it is considered that
the measure of judiciary control will terminate even
when the fine penalty accompanies imprisonment, if
the court of law decides to delay the enforcement of the
penalty; therefore when the fine penalty is
accompanied by imprisonment, it is not necessary for
the court to have a solution for sentencing, the
provisions of article 62 of C.C.P. may be applied when
it is delayed the enforcement of the penalty.

» The date of the final judgment when the
defendant was convicted.

The need of perpetuating the preventive measure
no longer exist, given the completion of the judgement
by convicting the defendant, taking into consideration
that its purpose was generated even by the good
conduct of the criminal trial.

2.3. Termination of the measure of house
arrest and preventive detention

These two preventive measures are the toughest
of the five measures covered by the legislator, which
can be taken both in the prosecution phase as well as
during the preliminary trial chamber, consisting of
deprivation of liberty for a determined period of time.

The legislator pays special attention to the conditions
under which these preventive measures can be
arranged, by introducing a number of guarantees
against the defendant for which it is considered the need
for home arrest of preventive detention.

A. General conditions for taking these preventive
measures:

- There are evidence and important clues which
point to the reasonable suspicion that a person has
committed a crime;

- The measure is necessary to ensure the good
functioning condition of the criminal trial, of
preventing the defendant from absconding from the
prosecution or trial or to prevent committing another
offense;

- The defendant to be heard in the presence his
chosen lawyer or ex officio.;

- The measure be proportional to the seriousness of
the charge and necessary for achieving the goal;

- Not to be a case which prevents the initiation or
exercise of criminal action between those provided in
article 16 C.C.P;

- To be found as alternative achievement any of the
situations referred to in article 223 C.C.P.%.

B. Termination of house arrest and preventive
detention

Analyzing article 241 of C.C.P., regulatory
framework of the institution of termination of
preventive measures, we observe that the legislator
establishes under line 1 general cases applicable to all
preventive measures and in the second line special
cases which are incident only in the case of house arrest
and preventive detention. Thus, the magistrate will
determine as being terminated the preventive measures
analyzed in the following cases:

» When the term provided by law or determined by
the judicial body expires or on the expiry of 30
days term, unless the judge for preliminary
chamber or court has not checked the legality and
merits of preventive arrest in this period, namely
at the expiry of 60 days period, if the court has
not checked the legality and merits of the home
arrest or preventive detention*®.

The term set by the legislator for taking these
preventive measures is 30 days, meaning that, if the
rights and freedoms judge or the court does not decide
setting the extension or maintenance of such measures,

¥ M. Udroiu, Proceduri penald.Partea generald, ed.3, ed. C.H.Beck, p.678.

14 1. a) the defendant escaped or has been hiding, in order to evade prosecution or court, or has been any type of preparing for such acts.

b) the defendant tries to influence another participant in the committing the offense, a witness or an expert, or to destroy, alter, hide or to
escape as evidence or to cause another person to have such conduct.

c) the defendant puts pressure on the injured person or tries to achieve a fraudulent deal with him.

d) there is reasonable suspicion that after the initiation of criminal proceedings against him, the defendant has intentionally committed or
prepares to commit a new crime.

2. The preventive detention of the defendant may be taken if from the evidence there is reasonable suspicion that he committed a deliberate
crime against life, a crime that has caused injury or death to a person, a crime against national security stipulated in the Criminal Code and other
special laws, an offense of drug dealing, arms trafficking, human trafficking, terrorism, money laundering, counterfeiting money or other valuables,
blackmail, rape, deprivation of liberty, tax evasion, assault, judicial assault, corruption, an offense committed by means of electronic communication
or another offense for which the law prescribes imprisonment of five years or more and, based on assessing the seriousness of the offense, the
manner and circumstances of committing it, of the entourage and the environment from which it originated, criminal background and other
circumstances relating to his person, shows that deprivation of liberty is necessary to eliminate a state of danger to public order.

15 M.Udroiu, Criminal Procedure. Overview, ed.3, ed. C.H.Beck, p.591.
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they shall terminate, the defendant being released, and
such legislation having a strong protection and security
trait against illegal extensions.

During the criminal investigation, the total
duration that can be taken in preventive detention and
house arrest is of 180 days. According to article 222
line 10 C.P.P. reproduced as amended by article | of
Law 116/2016, following the occurrence of the
Constitutional Court Decision no. 927 of December 15,
20156, the length of deprivation of liberty ordered by
the house arrest measure it is taken into account for
calculating the maximum time of preventive detention
of the defendant during the criminal investigation. We
see therefore that in the event that a certain cause was
decided both the house arrest and preventive detention,
these two measures can be taken over a period of
maximum 180 days.

In the event that the defendant was taken into
preventive detention for a period of 180 days during the
criminal investigation and was ordered the prosecution
in preventive custody, if the judge of the preliminary
chamber decides to return the case to the prosecution,
this will not be able to also maintain the preventive
measure because it would have exceeded the maximum
limit regulated both in CCP and the Constitution.

> If the prosecutor decides to dismiss or waive the
criminal prosecution or the first court ordered by
the sentence an acquittal solution, to terminate
the criminal proceedings, to wave the penalty, to
delay the enforcement of the penalty or
suspended sentence of the execution of sentence
under supervision;

Given that the fact that the first phase of the
criminal proceedings ceases through a nolle prosequi or
waiver solution of the criminal prosecution, obviously
preventive measure cannot subsist beyond those limits.
Moreover, looking at the cases where other solutions
are disposed, we notice that they are incompatible with
the perpetuation of a state of detention against the
defendant.

» When before giving a solution in the first
instance, during the arrest he has reached half the
maximum penalty provided by law for the
offense that is the subject of accusations, without
exceeding the term of 5 years from the date of
notifying the court of law;

In order to identify which is the special maximum
of the punishment, we will relate to the punishment
provided in the text of law without taking into account
the obvious reasons for reducing or increasing the
punishment.

> In the appeal, if the preventive measure of
preventive detention or house arrest has reached
the penalty ordered by the conviction sentence;
It will be found the termination of the preventive

detention measure also assuming that the court of
appeal admits an appeal declared only by the defendant

16 www.ccr.ro.

and sends the case back to the first court, if the penalty
imposed in the first instance is equal to the duration of
the preventive detention; in this case, due to applying
the non reformatio in peius principles courts will not
impose a punishment greater than the punishment
originally applied?’.

When the court orders by sentence convicting the
defendant to imprisonment equal to the duration of
detention, preventive detention and house arrest;

Clearly, the same reasoning is applied and
intervene the termination by law and if the punishment
set by the court is shorter than the duration of
deprivation of liberty through the preventive measure.

When the seized the court of law decides upon a
sentence to the penalty fine or a non-custodial
educational measure;

From our perspective, we will operate with this
institution of termination and when the court decides
that the fine penalty is accompanied by imprisonment,
and on which suspends the supervision or delays the
enforcement of the penalty.

» At the date of the final decision of conviction to
imprisonment  with  execution or life
imprisonment;

In this circumstance, the preventive measure
converts to penalty, which is to be enforced by the
convicted person, the latter becoming convicted person
from a person under arrest.

3. Aspects of Comparative Law

Analyzing other countries' legislation, we find
that detention measure may be taken for a period of 24
hours in Luxembourg, Greece, Canada, Colombia and
Germany and in Portugal, Russia or Poland of 48 hours
and 5 days in Brazil.

In the Netherlands, as a preventive measure may
be ordered for a period of 3 days, which may be
extended by the prosecutor for a further period of 3
days.

In The Republic of Moldova®®, in case when the
instruction judge, examining the steps regarding the
application for preventive detention of the suspect
according to article 307 of the CCP, rejects the request
or applies a lighter preventive measure, the detained
suspect is released after the expiry of 72 hours, and if
in the process of examining steps it is found an essential
violation of law to the person's arrest, he will be
released immediately from the hearing room.

According to the criminal procedural legislation
of the Republic of Moldova, the preventive measure
terminates:

e when the terms provided by law or determined by
the prosecuting authority expire (taking into account by
the prosecutor) or by the court of law, if it was not
extended according to the law;

1 M.Udroiu, Proceduri penald.Partea generals, ed.3, ed. C.H.Beck, p.593.
18 https://dreptmd.wordpress.com/teze-de-an-licenta/masurile-procesuale-de-constringere-in-legislatia-procesual-penala-a-republicii-moldova.
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e in case of removing the person from criminal
prosecution, finishing the criminal proceedings or of
the person's acquittal;

¢ in case of execution of the conviction sentence;

e in case of adopting a conviction sentence with
non- custodial penalty;

o the expiry of 10-day term of preventive detention
or any preventive measures applied to the suspect, 30
days of arrest of the accused, or 6 months, 12 months
or 4 months to extend the preventive detention of the
accused, of 30 days ordering the not to leave town or
the country by the accused:

e conviction with establishing the sentence and
with exempting from punishment;

e conviction without punishment, and exempting
from criminal liability;

e imprisonment with suspension of parole.

The Dutch Code of Criminal Procedure regulates
in Title 1V, the special means of coercion that can be
arranged in criminal proceedings. Analyzing the
criminal law legislation, we can observe that the
concept of termination of coercive measures is
regulated, but it uses the cancellation phrase, as
follows:

o if case of decisions regarding the declaration of
incompetence and release from prosecution, the
temporary arrest will be canceled,;

e in case of all final sentences - except for the
provisions of line 6 and article 17 line 2 - the
temporarily arrest will be canceled if, in connection
with the offense for which the order was issued, the
defendant is not required unconditionally the
punishment of imprisonment for a period greater than
the time spent by him in temporary custody, nor any
measure that would attract imprisonment or which may
attract imprisonment;

e in case that the period of the penalty of
deprivation of liberty it is unconditionally imposed
already exceeds the period made during the temporary
arrest with less than 60 days, and it was not
unconditionally imposed any measure that entails or
may entail imprisonment, the temporary arrest will be
cancelled in the final decision, without breaching the
provisions of Article 69 with effect from the moment
during this arrest is equal to the respective penalty.

In the Serbian Criminal Procedure Code, we have
identified as incident the following measures to ensure
the presence of the defendant and peaceful conduct of
criminal proceedings, which are: summons, mandatory
presence, provisions relating to travel and other
restrictions, bail and detention. In the case of the
measures on travel®®, according to article 168 line 11,
these can last as long as necessary, but not later than the
judgment becomes final. Instruction judge or the

presiding judge has the obligation to check every two
months if the measure applied is required.

The detention may be ordered for a period of one
month, which can be extended up to two months, up to
three months respectively, when the punishment
provided by law is five years or more. In the event that,
at the end of the periods charges are not brought, the
defendant is released (in procedure held before the
instruction judge).

The Belgian Code of Criminal Procedure governs
the preventive detention. Thus, the arrest may be
ordered for a period of 24 hours in case of flagrante
delicto or where there are serious indications of guilt on
a felony or a misdemeanor, but this time, with further
conditions.

The person arrested or detained shall be released
as soon as the measure has ceased to be necessary. The
deprivation of liberty may in no case exceed 24 hours
reckoned from the notification of the decision, if
precautionary measures of coercion were taken from
the time when the person no longer has the freedom to
come and go.

The arrest warrant issued by the instruction judge
is valid for a maximum of five days from its execution.
The ordinance to keep in detention is valid for one
month from the day in which it was given. As long as
the detention has not ended and the instruction is not
closed, the Council chamber is called upon to decide,
every month, on maintaining the detention. Before the
action of the defendant presents himself before the
Council Chamber, provided in Article 262, the
instruction judge can decide on the withdrawal of the
arrest warrant by a reasoned order and immediately
informs the King's prosecutor.

This ordinance is not subject to any appeal.
Following the decision of the Council chamber under
article 262, the instruction judge may, during the
instruction, lifting the arrest warrant by a reasoned
order and also informs the King's prosecutor. The
Registrar shall inform as soon as possible in writing the
defendant and his counsel. If the King's prosecutor does
not oppose this ordinance within 24 hours of
notification, the defendant is released. If the Council
chamber did not decide within that period, the
defendant is released.

According to article 267 C.C.P., in case of
unwatched ordinance or resubmission ordinance to the
police, the defendant is released, provided that he is not
sent back for an act constituting an offense under
Articles 418 and 419 of the Criminal Code or article 33,
8§ 2, and 36 of the Law of March 16, 1968 relating to
the road traffic police.

If the Council chamber resends the defendant
before the Criminal Court or the police court, on

19 (1) If there are circumstances indicating that the accused might run away, might hide or could go into an unknown place or abroad, the court
may prohibit him from leaving home without permission by issuing a decision with stating of the reasons. (2) In situations referred to in paragraph
1 of this Article, the court may issue a decision prohibiting the defendant to leavehe the apartment or house, or ordering him to leave the apartment
under surveillance on certain people. (3) According measures 1 and 2 of the article, the defendant may be ordered the following:1) prohibition from
visiting certain places; 2) prohibition to meet with certain people; 3) to be present, occasionally and on exact time, in front of the court of law or
any other state body; 4) temporary depriving of travel documents; 5) temporary deprivation of driving license and vehicle driving ban.
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grounds of a deed which should not lead to a penalty
equal to or greater than a year, the defendant will be
released on condition to be present on a fixed day
before the competent court.

When the Council chamber, adjusting the
procedure, resends the defendant before a police court
for reasons of an act for which preventive detention is
founded and which is legally punishable by
imprisonment superior to the duration of preventive
detention which has already been subject to, it can
release the defendant or decide by ordinance that the
defendant will remain in custody, or he will be released,
imposing him more conditions.

Provided that he is not be detained in another
case, the defendant or remand prisoner is, despite the
call, immediately released if acquitted, sentenced
suspended or only fined, or if they benefit from have
suspension of the pronounced sentence. The immediate
release of the defendant or the remand prisoner
involves, as far as he is concerned, the ban on the use
of any means of coercion.

If he is sentenced to primary prison without delay,
he is released, despite the appeal, from the time of the
undergone detention is equal to the main prison term;
in other cases, he remains detained for the time the
decision will be given because of the action that
motivated the detention.

In the IVth book of the Italian C.P.P. there are
regulated the preventive measures (preventive
detention and house arrest) and coercion (prohibition of
expatriation, obligation to present oneself to the judicial
police, the removal of the family home, the ban and
obligation of the residence).

Analyzing the article 300 of C.C.P., we can
observe as being regulated the institution of termination
of measures following the delivery of certain sentences,
such as:

e The measures ordered against a particular act
immediately lose their effectiveness when, for this act
and against the same person, archiving® is decided or
sentence is pronounced due to lack of procedure in
order to continue or to be released;

e If the defendant is in a state of preventive
detention and by the sentence of release or lack of
procedure to continue to apply the security measure of
internment in the judiciary psychiatric hospital, the
judge takes action according to Article 312;

e When in any court it is pronounced a convicting
sentence, the measures lose efficiency if the imposed

penalty is declared extinctive or conditionally
suspended;

e The preventive detention also loses its
effectiveness when the convicting sentence is

pronounced, yet it is subject to the attack, if the period
of the arrest is already lower in amount than the
imposed penalty;

e The released defendant or against whom the
judgment has been issued for lack of procedure in order

to continue is subsequently convicted for the same
offense may be ordered some coercive measures
against him when preventive requirements are restored
as per article 274 paragraph 1 b) or c).

Termination of the arrest due to not taking to the
questioning of the person in a state of preventive
detention, can intervene if happens during the
preliminary investigation and judge does not take the
interrogation in a certain period of time. However, the
preventive detention loses its effectiveness when:

e the commencement of its execution the terms
provided by the law already passed without the
provision the judgment or order through which the
judge has short judgment to have been issued according
to article 438, or without being pronounced the
sentence of enforcement of the penalty at the request of
the parties;

o three months, when action is taken for an offense
for which the law provides imprisonment not exceeding
a maximum of 6 years;

e six months, when action is taken for an offense
for which the law provides imprisonment of more than
6 years, except the provisions from no. 3;

e a year, when action is taken to an offense for
which the law provides imprisonment for life or with
imprisonment of not less than 20 years, or for one of
the offenses indicated in article 407, paragraph 2, letter
a), provided that this law provides for imprisonment of
up to maximum 6 years.;

o from issuing the provision which requires
judgment or from execution of the arrest have passed
following terms without being pronounced the
convicting sentence in the first instance:

e six months, when action is taken for an offense
for which the law provides imprisonment of more than
maximum 6 years;

e a year, when action is taken for an offense for
which the law provides imprisonment of not more than
20 years, except for the provisions of no. 1;

e one year and six months, when action is taken for
an offense for which the law provides imprisonment for
life or with imprisonment exceeding maximum 20
years;

The total duration of arrest, taking into account
the extensions provided by article 305, cannot exceed
the following limits:

1. two years, until action is taken for an offense for
which the law provides imprisonment not exceeding a
maximum of 6 years;

2. four years, when action is taken for an offense for
which the law provides imprisonment of not more than
20 years, except the provisions of letter a);

3. six years, when action is taken for an offense for
which the law provides imprisonment for life or with
imprisonment exceeding maximum 20 years;

20 Until the dates provided for previous articles, the prosecutor, if the information on the case is unfounded, shows the judge the archiving request.
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4. The procedure through which a
preventive measure is established as
terminated

The holders of issuing a preventive measure as

promptly solve the request or notification. The judicial
bodies are incumbent upon the obligation to
immediately notify? the person against whom the
preventive measure was decided and the institutions
responsible for enforcement of the measure a copy of

being terminated as are the judicial bodies which
having ordered the measure, or prosecutor, the rights
and freedoms judge, the preliminary chamber judge or
the court of law before which the case is pending. The
judicial bodies will decide by an ordinance (the
prosecutor) or terminate ex officio upon the request or
referral of the prison administration??.

The judicial bodies will have the right decide
upon the termination of the preventive measures,
ordering if the one detained or taken into preventive
detention to immediately release him, if not detained or
arrested in another case. Therefore, we find another
incongruity of the legislator which does not also
mention the situation of the one under house arrest for
the same reasons there should be the same solution.

The rights and freedom judge, the preliminary
chamber judge and not least the court of law shall rule
by a reasoned conclusion in the presence of the
defendant, who will be mandatorily assisted and with
the participation of the prosecutor. There is a possibility
that the judiciary bodies to rule in absentia but is
required to be represented by a lawyer chosen or not
producing any harm in such case, but aiming to

the order or conclusion / judgment / decision through
which it has been detected the termination of preventive
measure.

Against that conclusion, a complaint can be made
by the prosecutor or the defendant within 48 hours of
delivery for those present, and from the communication
of the prosecutor or the defendant, who missed the
pronouncement. The complaint filed against the
decision through which the termination of this measure
was found does not suspend the execution, the
termination being enforceable?.

5. Conclusions

Through this work we tried to go over the cases
of termination as preventive measures under national
law and a comparative presentation with other
legislation on criminal procedure. The study developed
under review we identified deficiencies institution and
also have highlighted tasks judicial bodies in this matter
and the rights of persons subject to preventive
measures.
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sentence imposed expires at midnight (see paragraph. 8), the Registry of the Court of Appeal Bucharest wrote a letter to inform the Bucharest-
Jilava Penitenciary about the judgment so that the administration can take appropriate action. A report prepared in the same day at 3:10 p.m. graft
court of appeal referred to the steps taken on the basis of the judgment mentioned above. In this it is mentioned that, on the phone, the commander
of the Bucharest-Jilava Penitentiary Registry informed that the secretariat was closed and that no one could receive the fax regarding the judgment.
According to this report, the commander redirected the call to the prison guard officer who, in turn, stated that releasing the defendant cannot be
made solely on the basis of a phone call, in the absence of a written document. After receiving the fax, on Monday, February 2, 2003 at 7:52 am,
the judgment of 31 January 2003, the Bucharest-Jilava Penitentiary administration has taken the necessary steps and, at 10:40, the defendant was
released. Concerned, the Court notes that the final decision of 31 January 2003 sentenced the defendant to a term equal to the duration of detention
already served by that date and that, immediately after the judgment, the Registry of the Court of Appeal contacted the Bucharest-Jilava Penitenciart
to take the necessary steps in order to release the interested party; The Court notes that the failure of these efforts was recorded in the minutes drawn
up on the same day at 3:10 p.m. The Court recalls that, in considering the term for enforcement of judgments for reconditional discharge of the
plaintiff in cases where the conditions required for the release were achieved at a time when prison staff in charge of operations required in this
regard was not present due to the work program, it did not exclude periods as evening and night. It can not, much less, to adopt an approach to the
question especially since, unlike the case Calmanovici, the Registry of the Court of Appeal contacted the administration of the Bucharest-Jilava
Penitentiary during the day to inform of the final judgment and the need to take the measures required to release the defendant. The Court can not
accept that, because of the work program of the secretariat, the administration of prisons do not take steps to reception, on Friday, in the early
afternoon, a document sent through fax, necessary for releasing the defendant, knowing that closure of Secretariat will result in maintaining the
concerned party of an additional detention for more than forty-eight hours. According to the Court, such a delay can not be an "inevitable minimal
delay" for the execution of a final judgment has the effect of releasing an individual. Therefore,the detention in question was not based on one of
the paragraphs of art. 5 of the Convention. Therefore, it appears that a violation of Article. 5 § 1.

2 http://cks.univnt.ro/cks_2015_archive/cks_2015_articles.html.
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OBSERVANCE OF THE FUNDAMENTAL RIGHTS OF CONVICTED
INDIVIDUALS DURING THE RE-EDUCATION AND SOCIAL REINSERTION
PROCESS

Dorian CHIRITA"

Abstract

The recent criminal justice reform brought by the entry into force of the new Criminal Code and the new Criminal Procedure
Code carries forward the changes in approach with regard to sentence execution, introduced following the adoption of Law
No. 275/2006 on the execution of sentences and the measures ordered by judicial bodies during the criminal trial. Having as
a point of departure the joint standard set by Recommendation 2006/2 of the Commission of Ministers, this scientific paper is
aimed at presenting the evolution of the Romanian legislative system in terms of sentence execution and the manner of
regulation of the new institutions, including custodial educational measures that may be ordered for juvenile offenders, but
also in terms of the positive obligations incumbent upon the institutions of the State involved in sentence enforcement and

sentence execution supervision.

Keywords: International and European recommendations transposed into national criminal legislation, organising
custodial sentence execution, re-socialisation for convicted individuals, rights of convicts, execution of custodial educational
measures, national strategy for social reinsertion of former convicts.

1. Introduction

The overall national legal system and the laws
governing the serving of criminal sentences cannot be
approached in isolation. It is paramount to correlate
them to the relevant European benchmarks and values.

This is actually the very reason for which the
Romanian state undertook ample reforms in the matter
of criminal law and criminal trial, but also in the field
of sentence execution, the latter being started by the
adoption of laws on the enforcement of sentences and
measures ordered by judicial bodies during the criminal
trial.

This legal science paper provides a significant
contribution, by dealing distinctly and specifically (in
relation to the common standard set by
Recommendation 2006/2 of the Committee of
Ministers) with the development of each legal
institution in the matter of criminal sentences, the
regulation of the new institutions, but also the positive
obligations incumbent on the different national entities
responsible for the enforcement and supervision of
sentence execution.

Thus, this comparative research furthers the
existing relevant literature, by carrying out a critical
review of each principle set forth in Recommendation
2006/2 of the Committee of Ministers, and by
presenting their integration in the national laws,
indicating the level of internalisation of these guiding
principles and pointing out specific challenges
encountered in the process of integration.

On the other hand, this paper does not only
provide a comparative legal iteration, but also a historic
perspective of the relevant international and national

values set forth by Resolutions no. 663C (XXIV) of 31
July 1957 and no. 2076 (LXII) of 13 May 1977,
Recommendation R (87) 3 of the Committee of
Ministers of the Council of Europe, Recommendation
R (93) 6, Recommendation R (98) 7, Recommendation
R (99) 22, Recommendations R (79) 14, R (82) 16 and
R (79) 14, Recommendation R (2003) 23,
Recommendation R (2003) 20 and Recommendation R
(75) 25, Recommendation (2006) 2 and not only, at
international level, as well as Law no. 275/2006, Law
no. 253/2013, Law no. 254/2013, Criminal Code,
Criminal Procedure Code, at national level. This paper
explicitly illustrates the qualitative leap of the national
law in the matter of sentence execution, but also areas
that should be improved in the future.

2. Paper content

Adopted on 11 January 2006 by the Committee of
Ministers during the 952" meeting of Ministers'
Deputies, the Recommendation of the Committee of
Ministers to Member States on the European Prison
Rules (2006) 2 arises from constant international and
European concerns with standardising minimum rules
on the treatment of convicted prisoners, thus being
included in a series of international documents of
maximum relevance for defining the concept of social
reaction to crime.

The First United Nations Congress on the
Prevention of Crime and the Treatment of Offenders
held in Geneva, in 1955, adopted Standard Minimum
Rules for the Treatment of Prisoners, approved by the
Economic and Social Council in its Resolutions
no.663C (XXIV) of 31 July 1957 and no.2076 (LXII)

* PhD, Faculty of Law, “Nicolae Titulescu” University of Bucharest (email: dorian.chirita@yahoo.com).
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of 13 May 1977. Recommendation R (87) 3 of the
Committee of Ministers of the Council of Europe
established the “European Prison Rules”. These were
followed by an series of recommendations on the rights
of convicted prisoners and execution of sentences:
Recommendation R (93) 6 on prison and
criminological aspects of the control of transmissible
diseases including HIV/AIDS and related health
problems in prison, Recommendation R (98) 7
concerning the ethical and organisational aspects of
health care in prison, Recommendation R (99) 22
concerning prison overcrowding and prison population
inflation, as well as Recommendations R (79) 14 and R
(82) 16 on release/leave  from  prisons,
Recommendation R (2003) 23 on the management of
life-sentence and other long-term  prisoners,
Recommendation R (2003) 20 on education in prisons,
and Recommendation R (75) 25 on prison labour.

Recommendation (2006) 2 on the European
Prison Rules was one of the benchmarks for
harmonising Romanian laws with international
regulations in the matter. In the successive
development of all the regulations covering the
enforcement of custodial sentences, the 107 Rules set
forth by the Recommendation were considered
alongside  the  above-mentioned international
documents, and provided the foundation for a radical
reform of the national sentence execution system.

This international instrument provided a premiere
in collecting the rights of convicted prisoners in a
veritable code of rules, and setting forth correlative
obligations for the Member States to implement the
contents of such rulest, of which the following should
be recalled:

- All persons deprived of their liberty shall be
treated with respect for their human rights.

- Persons deprived of their liberty retain all rights
that are not lawfully taken away by the decision
sentencing them or remanding them in custody.

- Prison conditions that infringe prisoners’ human
rights are not justified by lack of resources.

- Life in prison shall approximate as closely as
possible the positive aspects of life in the community.

- All detention shall be managed so as to facilitate
the reintegration into free society of persons who have
been deprived of their liberty.

- National law shall provide mechanisms for
ensuring that these minimum requirements are not
breached by the overcrowding of prisons.

- Prisoners shall be allowed to communicate as
often as possible by letter, telephone or other forms of
communication with their families, other persons and
representatives of outside organisations and to receive
visits from these persons.

- Prison authorities shall ensure that prisoners are
able to participate in elections, referenda and in other
aspects of public life, in so far as their right to do so is
not restricted by national law.

- While prisoners are being moved to or from a
prison, or to other places such as court or hospital, they
shall be exposed to public view as little as possible and
proper safeguards shall be adopted to ensure their
anonymity.

- Disciplinary procedures shall be mechanisms of
last resort. Whenever possible, prison authorities shall
use mechanisms of restoration and mediation to resolve
disputes with and among prisoners. Only conduct likely
to constitute a threat to good order, safety or security
may be defined as a “disciplinary offence”.

Representing the start of reforms in the matter,
Law no. 275/2006 on the execution of sentences and
measures ordered by judicial bodies during the criminal
trial, in its Title I, reiterates the principles established
by the Constitution of Romania and the European
Convention on Human Rights (CEDO). Articles 1 to 5
state the principles of lawful detention of a person after
conviction by a competent court; respect for the dignity
of human beings; prohibition of subjecting convicted
prisoners to torture, inhuman or degrading treatment or
other ill-treatment; and prohibition of any forms of
discrimination in the serving of sentences.

As a novelty in the field of sentence enforcement
regulations, Law no. 275/2006 introduces the
institution of the “judge delegated for the serving of
custodial sentences”, judge responsible for supervising
and verifying the lawfulness of prison sentences and
pre-trial custodial orders regulated by the previous
Criminal Procedure Code.

Intended to regulate the enforcement of penal
fines, supervision orders and other obligations imposed
by courts on the grounds of the 1969 Criminal Code (in
the case of supervised suspension of sentence serving
provided for by Article 86 and subsequent), Titles I
and Il also include provisions on the responsibilities of
the judge seconded to the criminal sentences
enforcement unit of the enforcement court, but also on
the work of the counsellors employed by the services
for victim protection and social reinsertion of
offenders. The effective organisation of the serving of
custodial sentences is regulated under Title IV that, in
9 chapters, lays down rules on sentence serving
regimes; detention conditions; rights and obligations of
convicted prisoners; labour carried out by convicted
prisoners;  educational, therapy, psychological
counselling, social assistance, school and training
activities in which detained convicts participate during
their term in prison; rewards that may be granted and
sanctions for breaches of rules; conditional release;
documents prepared by the prison administration.

Pursuing correlation with the provisions of Law
no. 301/2004 on the Criminal Code (a bill that was
adopted on 28.06.2004 and published in the Official
Journal of Romania no. 575/2004 la 29.06.2004, but
that never came into force), Law no. 275/2006
envisaged reconsidering the criminal policies, such as
to abandon the repressive approach to punishments in

1 Joan Chis, Alexandru Bogdan Chis — Executarea sanctiunilor penale, Ed, Universul Juridic, 2015, p.361.
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favour to an educational one, based on the need for
social reinsertion and education of convicted prisoners.
This was the first instance (Cap. Il, Articles 18-24)
when four regimes for the serving of custodial
sentences were identified, defined by a progressive or
regressive system, as applicable, whereby convicts may
be relocated to a different regime, depending on their
behaviour during detention, thus: maximum security,
closed, semi-open and open prison regimes. The
differences between the prison regimes are defined by
the detention conditions; limitation of inmates’
freedom of movement; conditions of working; and
participating in educational, cultural, therapy,
psychological counselling and social assistance
activities. A board for individualisation of sentences set
up in each prison was tasked with determining the
detention regimes and the judge seconded for
supervision of custodial sentences was given the
authority to change the regime at any time to a more or
less severe one, as applicable, depending on the
conduct of the convicted prisoner. The measures
ordered by the judge may be appealed against with the
court of jurisdiction in the area where the prison is
located.

By transposing Rules 14-18 of Recommendation
(2006) 2, Chapter I11 of Title IV of Law no. 275/2006
regulates the detention conditions, namely reception,
accommodation, clothing and nutrition, strictly
defining the cases when, in order to prevent a real and
present danger, detainees may be physically restrained.
Thus, in compliance with the above-mentioned
international standards and rules, Article 37 positively
prohibits chaining of prison inmates, providing that this
measure may only be taken in exceptional cases, when
no other means is available for removing the risk, by
prior approval of the prison director. Furthermore, the
prison management is required to communicate
immediately to the delegate judge any use and cessation
of use of any means of constraint, detailing the facts
that led to such use.

A novelty is Article 31 (4) of the Law prohibiting
the transfer of underage individuals serving educational
or custodial sentences to any prisons and, in the latter
case, to adult prisons, for longer than 5 days, this
provision being compliant with Rule no. 11 of Rec.
2006 (2) and set forth both for the purpose of
preventing juveniles being placed in environments that
may impair their social rehabilitation process and for
ensuring continuity in the education of juveniles who
participate in schooling or vocational qualification
programmes.

Article 34 also introduces an element of novelty,
by regulating the dress code of convicted prisoners [in
compliance with Rule 20 1-3 of Rec. 2006 (2) and the
UN Prison Rules], thus eliminating the mandatory
wearing of prison clothes and envisaging the provision
of detention conditions approximating as close as
possible the life of free individuals and transposing into
the Law Principle no. 5 stated in the Preamble of Rec.
(2006) 2. Thus, the Law provides that, during their

imprisonment, the convicts are to wear civil clothes,
irrespective of the detention regime and, in case they do
not have personal clothes, such will be provided free of
charge by the prison administration.

Moreover, by transposing Rules 24 and 29 of Rec.
(2006) 2, the provisions of Chapter IV of Title IV
recognise the rights of persons serving prison sentences
to express their opinions and religious beliefs, to
information, correspondence, telephone calls, to
receive visits and goods, the right to health care,
diplomatic assistance for foreign nationals, and the
right to marriage. Articles 38-39 instate a system of
guarantees for observance of these rights, by providing
the right to complain to the delegated judge about any
breach of rights and to appeal the latter’s decisions with
the court of jurisdiction of the place of detention. The
same Avrticles also impose on the prison administrators
the positive obligations of taking the required measures
to ensure that these rights are exercised in full. The
procedure for petitioning the delegated judge (Article
38 (3-4) involves the mandatory hearing of the
convicted prisoner, but also the possibility to hear any
person that may provide data and information required
for determining the truth.

Article 46 (5) provides that, in case convicted
prisoners lack the necessary money, the costs of
petitioning national courts, international organisations
whose jurisdiction is recognised in Romania, or legal
advice and non-governmental organisations active in
the field of human rights is to be covered by the prison
administration. For the purpose of avoiding any
interference of the prison administrators with the right
to correspondence, Article 45 (4) lays down explicit
and limitative situations when mail may be opened or
withheld, with rules that are similar with those
applicable for free individuals, namely, only when
reasonable cause exists to suspect that an offence was
committed and only based on a written and reasoned
order issued by the delegated judge, the convict being
notified in writing as soon as such measure was
ordered.

Given that, according to the 1969 Criminal Code,
labour is a main component of offenders’ social
rehabilitation, Chapter V of Title IV establishes a new
regime for the work of convicted prisoners, such as to
harmonise the legal provisions with Rules 26 1-15 of
Recommendation (2006) 2. The general provisions on
work carried out in detention facilities (Article 57)
instate the principle that such work is remunerated,
except for housekeeping work required in the prison
and work carried out in case of calamities. The
subsequent articles detail the working conditions,
exclusively based on the agreement of the inmate, the
duration of the working day, working regime, payment,
distribution of income due to inmates, health and safety
at work rules and forms of social assistance available in
case of work capacity loss caused by work accident or
professional illness occurring during imprisonment
(Reg. 26.14). Another novelty ensuing from the above-
mentioned Recommendation is the assimilation of
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educational, qualification, training or retraining
activities with effectively carrying out work. Article 57
(10) provides that such work is to be remunerated. The
regulations governing vocational training provide that
such programmes are to be delivered based on curricula
developed jointly by the administration of each prison
together with the National Employment Agency or its
territorial branches, with the programmes being
adapted to the inmates’ preferences and aptitudes. In
order to facilitate social reinsertion of convicts, Article
66 (1) provides that the certificate of completion of a
training programme should not mention that the
training programme was completed whilst in detention.

According to Rule 26 (8) of Rec. (2006) 2 —
providing that though any financial profit generated for
the penitentiary can be valuable for raising standards
and improving the quality of training, yet the interests
of the prisoners should not be subordinated to that
purpose —Article 15 (6) of the Law provides that the
income obtained by detained convicts from their work
is to be used for improving the conditions of detention.

Regarding the distribution of earnings, the
percentage due to the prisoner was increased to 40%
compared to the previous regulation (Law no.
23/1969), of which 75% can be used by the prisoner
during his/her imprisonment and 25% is deposited in a
savings account on his/her name and is to be handed
over to them on release, including any interest due.
Acrticle 60 (2) transposes Rule 105.5 and provides that,
in the case of a sentenced prisoner who was also
ordered to pay some form of reparations that were not
covered before his/her reception in the prison, 50% of
the 40% share of earnings due to him/her for the work
done during detention will be used for providing
reparations to the damaged party.

In the light of the principle of lawfulness of
sentence execution, Chapter VII of Title IV provides
for a new system of rewarding convicted prisoners that
demonstrate good behaviour and diligence in work or
educational  activities. Such rewards include
assignment  of  responsibilities in  educational
programmes, lifting of previous sanctions, extra rights
to visits and packages, awards or leave from prison for
maximum 5 to 10 days, as applicable. At the same time,
in compliance with Rules 56-60 of Rec. 2006/2, the
punishable disciplinary offences were explicitly listed,
with the specific determination that any such
punishment cannot limit the prisoners’ right to defence,
petitioning, correspondence, health care, food, light and
daily outside walk. Also, collective and corporal
punishments or the use of instruments of restraint or of
any from of degrading or humiliating treatments are
explicitly prohibited as punishments for disciplinary
offences. Article 74 provides guarantees against
arbitrary punishments: the convicted prisoner is entitled
to challenge the punishment decided by the disciplinary
board by petitioning the delegated judge. Such petition
procedure must include the hearing of the convicted
prisoner and the decision of the judge may be appealed

against with the court of justice of jurisdiction in the
area of the prison.

Title V of Law 275/2006 transposes the Rules laid
down in Part VII of Rec. 2006/2 (on untried prisoners)
and includes rules on the enforcement of custodial
remand orders differentiated by trial stages: in
preventive detention and arrest centres subordinated to
the Ministry of Administration and Internal Affairs, in
the case of custodial orders issued during the criminal
investigation, or in preventive arrest centres or in
special sections of prisons — both subordinated to the
National Prison Administration. These articles also
state that the above-mentioned provisions on detention
conditions, rights and obligations of convicted
prisoners, work, educational and cultural activities,
therapy, psychological counselling, social assistance,
rewards (except for prison leave and disciplinary
punishments) also apply to untried prisoners.

The coming into force on February 1% 2014 of
Law no. 286/2009 on the Criminal Code and of Law no.
135/2010 on the Criminal Procedure Code caused
material changes in the matter of prison sentence
enforcement and required the improvement of the legal
framework established by Law no. 275/2006 which,
being focused on execution of prison sentences, did not
correspond to the circumstances created the
introduction of the new criminal law or criminal trial
institutions.

Law no. 254/2013 regarding the execution of
sentences and custodial measures ordered by the court
during the criminal trial appended the substantive and
procedural law rules comprised in the two new Codes,
detailing the manner of implementing such for
achieving the judicial purposes of social rehabilitation
of convicted adults or underage individuals, preventing
reoffending, ensuring good conduct of the criminal trial
by preventing the suspect from absconding from the
criminal investigation or trial.

Similarly to Law no. 275/2006, Title | reiterates
the principles of lawful imprisonment — respect for
human dignity, prohibition of torture, inhumane or
degrading treatments or other ill-treatments,
prohibition of discrimination in the serving of prison
sentences — enshrined both in the Constitution and in
the New Criminal Procedure Code, with the new
regulation (Article 7) additionally stating — in
compliance with ECoHR and Rule 2 of Rec. 2006/2 —
that inmates shall exercise all the civil and political
rights except those taken away from them in
compliance with the law by the decision sentencing
them, as well as those rights that cannot be exercised or
are limited inherently by the status of being imprisoned
or for reasons related to the safety of the prison
facilities.

The institution of the judge delegated for the
execution of custodial sentences is now redesigned and
redefined under the title “judge for supervision of
deprival of liberty” in Title II, Articles 8 - 9 of Law no.
254/2013, such judge being assigned to supervising and
verifying the lawfulness in the execution of sentences.
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By the listing of all such judge’s responsibilities, a
number of practical difficulties were removed that
existed in the implementation of the previous rules on
sentence  execution  (mainly  separation  of
administrative duties from administrative-jurisdictional
ones). The law-maker’s decision to strengthen the
institution of the supervision judge was based on the
need to effectively control the execution of prison
sentences, with the new regulations introduced in
Article 9 on the designation of stand-ins, seconded
court clerks and the imperative obligation imposed on
the detention facility management to provide the
amenities required for these activities, as well as any
necessary information or documents, establishing such
judges’ functional independence. The resolutions of the
delegated judge — now enforceable — and the written
orders issued in compliance with the prison law under
the procedure applicable in cases where inmates refuse
food are mandatory for the prison director or the head
of the pre-trial detention and arrest centre.

In addition, the above-mentioned provisions state
that, in carrying out his/her judicial duties, the judge for
supervision of deprival of liberty may hear any person,
request information or documents from the detention
facility management, carry out on site checks, and has
access to the personal file of the prisoner, records and
any other documents required for discharging his/her
duties.

A separate chapter is dedicated to regulations on
safety in prisons. Articles 15-21 impose both safety
measures and provide for the assessment of individuals
(in compliance with Rule 52 of Rec. 2006/2) on
admission to the detention facility, in order to
determine the risk they may pose to the community, in
case of breakout, and to the safety of the other inmates,
prison facility staff, visitors or to themselves. In the
light of the same recommendations, clear, imperative
and explicit rules are laid down on the use of restraint
instruments and antiterrorist and specialised control
applicable to all persons and luggage they carry, but
also to any vehicles that gain access to the prison. The
prisoners’ body search is explicitly regulated, with
clear distinction between body search, external body
examination and internal body examination, with a
special focus on the intrusive character of this measure,
Article 19 (5) providing that examination can only be
carried out by medical staff, as also provided by Rule
54.6 of Rec. 2006/2.

In compliance with Rule 69 1-3 of Rec. 2006/2,
Article 21 of the Law provides that only the prison
guarding staff and that carrying out escort missions
outside the prison facilities, in the cases and under the
terms provided by law, are permitted to carry fire arms.
The carrying and use of fire arms or other non-lethal
weapons in the detention facilities is prohibited, except
in critical incidents explicitly defined in the Rules of
Implementation approved by the Minister of Justice.

Article 23 provides for the possibility to protect
inmates who intend to injure themselves or commit
suicide, injure another person, destroy goods or cause

serious disorder, in that the possibility is provided for
such prisoners to be accommodated individually, in a
specially designated and fitted room. During the
accommodation in such a protection room, the prisoner
at risk of harming him/herself or committing suicide is
to be monitored by medical staff, receive psychological
counselling and be kept under permanent video
surveillance, but ensuring that human dignity is
respected at all times. When using restraint instruments
or weapons and when temporarily accommodating the
prisoner in the protection room and keeping him/her
under video surveillance, it is mandatory that the judge
for supervision of deprival of liberty be notified in
writing accordingly.

Intended to regulate the prison sentence serving
regimes, Chapter 111 of Law no. 254 reiterates the four
prison regimes provided for by Law no.275/2006,
namely maximum security, closed, semi-open and
open, the novelty being the possibility to instate a
certain regime on a provisional basis (Article 33) for a
short period of time, after the completion of quarantine,
and only if the prison regime was not determined during
the quarantine. The effective sentence serving regime
is decided by a board, based on criteria explicitly
stipulated in the Rules for Implementation, namely: the
duration of the sentence; risk levels of the convict; age
and health status; good or bad conduct of the convict,
including in previous detention terms; identified needs
and abilities of the convict required for his/her
inclusion in educational programmes; convict’s needs
for psychological and social assistance; and his/her
willingness to work and participate in educational,
cultural, therapeutic, psychological counselling and
social assistance, moral-religious, schooling and
vocational training activities and programmes.

In terms of dealing with any petition filed by a
convicted prisoner or the prison management against a
resolution of the supervision judge, a new procedure is
established under the jurisdiction of the local court
where the prison is located. The convicted prisoner
only appears in court if and when summoned by the
judges (in such case, he/she is also heard) and legal
advice is not mandatory. When a prosecutor and a
representative of the prison administration participate
in the court session, they make claims and submissions.

Also, as an exceptional measure, it is provided
that prisoners may be included in an imprisonment
regime more or less severe than that associated with the
duration of the prison term, taking into account the
nature of the crime and the manner it was committed,
the convicted prisoner’s personality and behaviour until
de determination of the prison regime.

Another novelty is the provision for a social
rehabilitation programme adapted to each prisoner,
accompanying the imprisonment regime and being a
manner of individualising the regime of prison
sentences (Articles 41 and 42). This means that each
individual prisoner should participate in educational,
cultural, therapy, counselling and social assistance,
schooling, vocational training and work activities
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depending on his/her prison term, conduct, personality,
risk, age, health, identified needs and capacity for social
reinsertion.

Chapter IV of Law no. 254/2013 represents a real
progress in approximating Rules nos. 14-18 of Rec.
(2006) 2, by detailing the basic requirements applicable
for admission to the prison; quarantine and observation
period; rules for transportation of prisoners;
imprisonment of convicted persons from special
categories; release, transfer, accommodation, clothing
and food; refusal of food; and documents to be drawn
up by the prison administrators in the case of deceased
prisoners. According to the above-mentioned rules,
Article 43 contains a new provision on the minimal
measures required on admission to the prison, namely:
detailed body search; making a list of personal
belongings; general clinical examination with findings
entered in the medical record; fingerprinting that are
kept in hard copy on the personal record of the prisoner
and stored in electronic format in the national
fingerprint match database; photographing for records;
and interviewing to ascertain the immediate needs of
the convicted person. The law text pays special
attention to persons who do not speak or understand
Romanian or to persons with disabilities.

Regarding the transfer of convicted prisoners,
Article 45 (8) reiterates the previous provision that
prohibited the transfer to prisons for more than 10 days
of juveniles serving a sentence of internment in an
educational or detention centre.

Another novelty are the regulations on the
nutrition of convicted prisoners (Article 50), requiring
the administration of the detention facility to provide
adequate conditions for the cooking, distribution and
serving of food, in compliance with the food hygiene
regulations, depending on the age, health status, kind of
work done, and in observance of the religious beliefs
declared by the prisoner in a sworn statement.

The rights and obligations of convicted prisoners,
stipulated in Chapter V, to a large extent take over the
provisions of the previous Law no. 275/2006, but
clarify the matter of legal advice, which should be
provided on any legal issue, the room and facilities
necessary to consult a lawyer being provided, in
observance of confidentiality but under visual
monitoring. Furthermore, the provisions on medical
care and examination carry forward most of the
previous regulations, the new aspects covering
convicted prisoners with serious mental disorders, who
are to be placed in special psychiatry wards [Article 73
(7)]. These provisions were introduced based on Rules
47 and 12 of Rec. 2006/2, but also following the visit
reports of the European Committee for Prevention of
Torture, which found that a significant number of
prisoners show signs of mental conditions.

The matter of work by convicted prisoners —
detailed in Chapter VI — did not undergo substantial
changes compared to the previous Act. The new
provisions include the possibility for prisoners to carry
out voluntary or community work, thus making better

use of the prisoners’ interest for working, taking into
account that work is one of the most important social
rehabilitation factors. The distribution of the money
earned by convicted prisoners for their work is the same
as in the previous regulation, with only the share that
can be used by the prisoner during imprisonments being
changed from 75% to 90%. Also, based on the
transposition of Rule no. 105.5, Article 60 (2) of Law
no. 275/2006 was maintained, which provides that,
when the convicted prisoner was also ordered to
provide reparations that were not covered before
his/her reception in the prison, 50% of the 40% share
of earnings due to him/her for the work done during
detention is used for providing reparations to the
damaged party.

Educational, psychological and social assistance
activities, school education, higher education and
vocational training of convicted prisoners are all
detailed in chapter VII that includes specific rules on
the conditions for the provision of such activities, but
also distinct rules on the status of disabled convicts.
Rules are set forth for the carrying out of a
multidisciplinary educational, psychological and social
assessment of each convicted prisoner at the time of
their admittance into the prison. This assessment
informs the development of a personal educational and
therapy evaluation and intervention plan, including the
activities recommended in relation to the prison regime
and sentence serving route.

Chapter VIII presents a new approach to parole
(conditional release), emphasizing its optional
character. Besides the requirements set forth in the
previous regulation, when considering a parole, the
board takes into account the prison regime to which the
convicted prisoner was allocated and his/her reparation
of any civil liabilities ordered in the sentence, except
where the prisoner demonstrates that he/she had
absolutely no means of meeting such obligations.

The enforcement of educational prison sentences
applied to juveniles is regulated in Title V and is
required by the reform of the system of criminal
punishments introduced by the New Criminal and
Criminal Procedure Codes.

The execution of prison sentences is to be carried
out in special juvenile rehabilitation facilities or in
educational and detention centres set up by the
reorganisation of minors and youth prisons and re-
education centres.

In the case of underage interned in detention
centres, two types of sentence serving regimes are
provided: open and closed. The decision is the
responsibility of a board in which a probation
counsellor, and a representative of the General
Department for Social Assistance and Child Protection
of the County Council or the Local Council, as
applicable, may participate. After the convicted
juvenile has served a quarter of the sentence, the board
is tasked with reviewing the conduct of the candidate
and his/her efforts towards social reintegration.
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With a view to the social rehabilitation of the
underage, the law provides that, 3 months before the
end of the term, the persons serving educational
sentences under open regime may be accommodated in
specially designated facilities, where they will carry out
self-managing tasks under the direct supervision of
designated personnel form the centre.

In the case of internment in an educational centre,
unlike in a detention facility, the execution regime is
the same for all inmates, and the individualisation of the
regime — in terms of deciding educational,
psychological and social assistance provided to each
convicted person — is the responsibility of a purposely
established Educational Board. The board membership
includes the centre director, centre deputy director for
education and psycho-social support, the case educator,
primary teacher or form teacher, a psychologist, a
social worker, and the head of the supervision, records
and allocation of rights for interned persons. Also, a
number of guest members may be invited: a probation
officer and a representative of the General Department
for Social Assistance and Child Protection of the
County Council or the Local Council. A board with a
similar membership is set up in each detention centre
and is responsible for determining, individualising and
changing the internment regime.

Irrespective of the type or custodial educational
sentence being served, the regime applicable to
convicted minors is aimed at providing them with
assistance, protection, education and development of
their vocational skills, with a view to their social
rehabilitation, so that the provisions governing their
rights and obligations during internment (Articles 161-
170) focus on social reinsertion, psycho-social support,
school education and vocational training activities and
programmes. Moreover, the regulations on disciplinary
offences take into account the specific obligations and
interdictions applicable to convicted juveniles, namely
to attend school up to completing compulsory
education and to participate in vocational training
programmes and in other activities provided by the
centre, for the benefit of social reintegration. To an
equal extent, the adopted reward system includes
specific regulations for minors, with a new rule
providing for: 24 hours leave of absence in the town
where the centre is located; weekend leave to the town
of domicile; family leave during school holydays for up
to 15 days, but not more than 45 days per year;
participation in camps or field trips organised by the
centre alone or in partnership with other organisations.

The development of the regulations on the
enforcement of custodial educational sentences was
based on a number of international instruments?,
namely United Nations Convention on the Rights of the
Child, United Nations Rules for the Protection of
Juveniles Deprived of their Liberty, United Nations
Standard Minimum Rules for Non-custodial Measures
(Tokio Rules), United Nations Standard Minimum

2 Recitals of Draft Law no. 254/2013.

Rules for the Administration of Juvenile Justice
(Beijing Rules), Recommendation 87 (20) of the
Committee of Ministers on social reactions to juvenile
delinquency.

Starting from the international and European
regulations in the matter of human rights and, in
particular, the rights of children — to which Romania is
a party — the criminal justice reform does not end with
the adoption of specific provisions on the serving of
sentences.

Bearing in mind that “the current regulations do
not make full and systematic reference to cooperation
and complementarily aspects in the provision of
support to persons serving custodial sentences by the
prison staff, probation officers or representatives of
other public agencies, associations and organisations
involved in the provision of post-imprisonment
support”, the National Strategy for the social
reintegration of persons deprived of liberty 2015-20193
identified the need for the criminal justice policies to
develop a framework for the cooperation and synergy
between  public  agencies, associations and
organisations involved in then provision of post-
imprisonment assistance, alongside with defining clear
responsibilities of the social stakeholders.

The three objectives laid down in the National
Implementation Plan, as a tool for the implementation
of the Strategy cover:

- institutional capacity  and institutional
development in the field of social reintegration of
inmates and persons who served custodial sentences, by
the training of the staff involved, development of the
institutional infrastructure, improving the regulatory
framework and promoting amendments to the laws;

- developing educational programs, psychological
support and social assistance in detention, by providing
education, psychological and social support to persons
deprived of liberty, and raising public awareness on the
issue of social reintegration of the inmates;

- facilitating post-prison assistance at systemic
level, by ensuring continuity of intervention for people
who executed custodial sentences, developing
partnerships with public institutions, associations and
non-governmental organisations and local
communities, in order to facilitate the social
reintegration of persons who executed custodial
sentences; developing inter-institutional procedures
concerning the responsibilities of the stakeholders in
the social reintegration of persons who served custodial
sentences; aking over cases and providing post-prison
support.

3. Conclusions

The numerous recommendations issued by the
Council of Europe in the matter of execution of
sentences underline the need for the Member States to

3 G.D. no. 389/2015, published in the Official Journal no. 389 of 27 May 2015.
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take legal and administrative measures aimed at
maintaining the necessary balance between the need to
protect public order, on the one hand, and the crucial
requirement to consider the social reinsertion needs of
offenders, on then other hand.

In the light of these recommendations, it is my
opinion that the social reintegration of persons deprived
of liberty is a complex process that starts at the time the
conviction sentence becomes final and continues, from
the admission of the convict at the detention facility
until the term in prison is served or deemed to have
been served, but also subsequently, through the various
types of support provided by the society to the former
convict.

Thus, within these time milestones, the role of the
prison system is not only to provide the guarding,
escorting, supervision and enforcement of detention
regime, but also to prepare the prisoners for post-
imprisonment life, the prison administrators being
required to permanently evaluate the educational,
psychological and social support needs of the inmates,
to individualise and plan their sentence serving route,
by organising and delivering school education,
vocational training, educational, psychological and
social assistance programmes so that, at the end of the
prison term, to accomplish the educational function of
the prison term or custodial educational measure.

Designed as a tool for improving the European
Prison Rules of 1987, Recommendation (2006) 2 is a
true code of requirements regulating all the aspects
related to the management of detention facilities, with
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SHORT REFLECTIONS REGARDING PRECAUTIONARY AND PREVENTIVE
MEASURES ORDERED IN THE CRIMINAL TRIAL AGAINST AN INSOLVENT
LEGAL PERSON
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Abstract

The judicial realities have shown us that the field of the precautionary and preventive measures ruled in the criminal trial
against the insolvent judicial person is not correctly and efficiently regulated. There are a series of peculiarities that should
be attentively analyzed in order to eliminate the negative effects of the interference of the criminal procedures with those of
insolvency. The lack of a specific package of standards that help managing such a situation, but also, sometimes, the
misinterpretation of the existing regulations in the field may generate situations that go almost beyond the legal persons in

such a position.

Keywords: insolvency, procedure, legal person, precautionary measures, preventive measures, order, trial/ law suit.

Introduction

This study is intended to approach some aspects
implied by the interference of the insolvency procedure
with the criminal trial and since the most frequent
question of the experts in insolvency has become if, the
criminal trials may block the insolvency procedure, it
seems convenient to start with the conclusion itself, that
criminal trials should not hold back the insolvency
procedure.

The lack of clear judicial provisions and
especially enacted for managing such issues and
sometimes the misinterpretations of the existing
provisions may generate situations that the legal
persons may find hard to go beyond.

1. Economic measures taken against the
insolvent legal person

During a criminal trial, several categories of
economic measure can be taken against a legal person
and it is important to make a clear-cut distinction
between measures that may be taken during the
criminal trial and those taken by final criminal
judgement.

If the respective legal person is in an insolvency
procedure, as a debtor, the distinction above is very
important since the existence of an ongoing criminal
trial or, on a case to case basis, of a final criminal
judgement influences in different ways the insolvency
procedure, as follows.

1.1. Measures taken during the criminal trial

The measures that may be ordered during the
criminal trial that have economic consequences for the
legal person and for the insolvency procedure, are:

- precautionary measures meant to remedy the

* Judge Court of Appel Bucharest, (email: luminita.cristiu@just.ro).

damages caused by the offence;
- preventive measures;

These two categories of measures raise
significant problems with respect to the interpretation
of the law and to the correct and efficient management
of the two procedures.

1.1.1. Precautionary measures that can be
inflicted on a legal person during the criminal trial

Precautionary measures have as a result the
preservation of the assets or real estate belonging to the
suspect, defendant or to the liable person, with a view
to a special confiscation, to an extended confiscation,
to the execution of the fine sentence or of the judiciary
expenses or to covering the civil damages.

During a criminal trial, against the legal person
the court may rule precautionary measures in three
situations:

- the legal person has the quality of defendant in a
criminal trial in which it may undergo precautionary
measures in order to offer the guaranty of executing the
fine sentence, the judiciary expenses, the warranty of
the special confiscation and of the extended
confiscation, the warranty of repairing the damages
resulting from the offence;

- the legal person is liable in the civil lawsuit, case
in which it may undergo precautionary measures that
guarantee the recovery of the damage resulting from the
offence, in order to cover the judicial expenditures;

- finally, the legal person may not have any of the
qualities above, but it may be imposed precautionary
measures, as a third party, in whose custody or
possession are the goods that may be affected by the
safety measures of the special confiscation or of the
extended confiscation, stipulated in art. 112 and 112 !
of the Criminal code.

A. The legal person, defendant in a criminal trial
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The provisions regulating the criminal liability are
contained in art.135 of the New

Criminal code, and from the way of regulating this
liability, we can easily conclude that a legal person may
frequently be considered liable from the criminal point
of view, be it only for offences committed while
achieving its own objectives, to its benefit or in the name
of the legal person.

Still, as it is, the criminal liability of a legal person
is a problem of law that cannot be solved only by the
simplistic interpretation of the provisions in the criminal
laws, but also by corroborating them with the stipulations
of Law 31/1990 on companies, regarding liabilities and
the mandate of managers and other persons representing
legal persons, and with the stipulations of the Civil code,
that are particularly relevant from this point of view.

Thus, according to art. 219 of the Civil code,
lawful or illegal acts committed by the representatives of
the legal person, are incumbent upon the legal person
itself, but only if they are connected to the attributions or
to the purpose of the positions it was entrusted with.

At the same time, according to the provisions of
art. 72 of Law 31/1990, the obligations and liabilities of
managers are regulated by provisions regarding the
mandate and by those especially mentioned in this law.

As a result, even in situations when an executive,
an agent, the representative of the legal person commit
an offence within the sphere of activity developed by the
legal person in carrying out the object of its activity,
according to the law or to the articles of incorporation, or
to the benefit of the legal person (the offence to the
benefit of the legal person is that when the profit
resulting from the offence goes wholly or partly to the
latter or when the profit consists in avoiding a loss)* or
in the name of the legal person ( we must stress the fact
that in the name of the legal person, offences may be
committed only by the persons officially appointed for
representation attributions)?, in my opinion, the legal
person cannot be automatically, ope legis, held liable,
except when material evidence shows that the natural
person who committed the offence did not exceed the
limits of the mandate or the attributions or purpose of the
position the legal person entrusted him/her with.

That is why | consider faulty the opinion
formulated in the doctrine®, according to which if
hypothetically a natural person commits an offence to
his/her exclusive benefit, but in connection with the
object of activity of the legal person or even against its
interests, given the fact that at least one of the hypothesis
alternatively stipulated by the law is met, the legal person
may be considered criminally liable.

Accepting the thesis of the criminal liability of the
legal person only as a result of meeting only one of the
three alternatives stipulated by art. 135 of the Criminal
code (the offence was committed while carrying on the
object of activity, to the benefit or in the name of the legal

person) would mean denying the principle of criminal
personal liability, but also a dilution of the criminal and
civil liability of natural persons — actual authors of the
offences- who, under the umbrella of the liability of the
legal person may continue the criminal activities.

The problem of the criminal liability of legal
persons is very sensitive in the case of the legal persons
whose objects of activity are very complex, who have
many employees, multiple shareholders, many
executives and it cannot be approached in the same way
with the situation of the companies with limited liability,
where the manager and the associate are usually taken
for the legal person.

Without enlarging upon the issues connected to the
criminal liability of the legal persons, the opinion in the
doctrine* is worth mentioning: the legal persons in the
phase of compulsory liquidation may be held criminally
liable for offences committed exclusively during this
phase, for the reason that the liquidated legal persons
maintain the legal capacity necessary for capitalizing
goods as money and for the payment of the liabilities.

B. Legal person, a party with civil liabilities

The legal person may undergo precautionary
measures with a view to the remedy of the damage
resulting from the offence committed by its agent and of
the judicial expenditures made during the criminal trial,
when it has the quality of a party liable in the civil
lawsuit.

Regulations on the tort, in a criminal trial,
regarding the legal person as a party liable in the in a civil
lawsuit, are to be found in the provisions of the
procedural criminal and civil law.

According to art 19. Par 2 of the Criminal code
procedure , the civil action in a criminal trial is exercised
against the defendant and, on a case to case basis, against
the party liable in a civil lawsuit.

According to art. 86 of the Criminal procedure
code, a party liable in a civil lawsuit is that person who,
according to the civil law, is liable to remedy, wholly or
partially, single or jointly, the damages resulting from
the offence.

According to art. 1373, par. 1 of the Civil code, the
principal is liable to remedy the damage caused by
his/her agents anytime the offence committed by the
latter is connected to the attribution or to the purpose of
the positions they were entrusted with, while according
to par. 2 of the same article, the principal is the person
who, by virtue of an agreement or by law, exercises
direction, supervision and control of the person who has
positions or assignments to his interest or to another
person’s interest.

It goes without saying that the legal person, as the
party liable in the lawsuit, will be held responsible for
the remedy of the damages caused by its agent only to
the extent the latter committed the offence in

1 F.Streteanu, R. Chirita, Criminal liability of legal person, ed. a Il-a, Editura C.H.Beck, 2015.

2 Tlie Pascu, Vasile Dobrinoiu s.a,, New Criminal Code annotated, vol I, General section,Ed. Universul Juridic, 2012, p.696.
% Dobrinoiu, .2 New Criminal Code annotated, general section, vol. I, Ed. Universul Juridic, Bucuresti, 2012.

4 Jurma, The legal person — active subject of civil liability, Editura C.H. Beck, Bucuresti,2010.
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connection with his attributions or functions he was
assigned.

The principal will be held liable for the damage
caused by his agent(s), according to art.1373 in the
Civil code, only when the agent causes damages to a
third party as a result of an illicit action outside the field
of the agreement, that is tort. The principal will always
be held responsible for cases when the agent committed
the illicit action to his own interest or upon his request
to another person’s interest, within the strict limits of
the attributions entrusted to him, by complying with the
instructions and orders the principal gave him. The
principal will also be held responsible for damages
caused by the agent when the latter acted by deviation
from his assignment, by exceeding his limits and even
by abuse of office, if the offence committed was
connected to his/her assignment or with the purpose of
the entrusted position”[art.1373 par. (1) final part of the
Civil code] or, if at least apparently the agent acted —
when the harmful event was committed — in connection
with the assignment or with the purpose of the entrusted
position [art. 1373 par. (3) in the New civil Code]°.

Art 1373 par. (3) stipulates that this condition is
not fulfilled and, consequently, the principal will not be
held liable in case he “proves that the victim knew, as
the case may be, or could know — at the moment of the
harmful event was committed — that the agent acted in
no relation to the assignment or with the purpose of the
entrusted position”; in the New Civil code, bona fide
is presumed by the law to the benefit of all the natural
and legal persons until proven otherwise; thus, the
principal may dispute the relative legal presumption of
the victim’s bona fide, proving the contrary.

In the New Civil code, the liability of a legal
person, as a principal, is regarded as an objective
liability, based on the idea of the principal’s obligation
of guaranteeing everyone’s safety in connection with
the activity it organizes and develops, by association
with or by hiring agents, and it manages it to his own
direct or indirect interest. The obligation of guarantee
is sustained by the risk of activity which also includes
the authority’s risk, since between agents and principals
there are subordination relations that give the principal
the right to give orders, instructions to the agents and to
supervise, guide and control thems®.

C. The legal person, third party in the criminal
trial

Precautionary measures may be inflicted to legal
persons, third parties in the criminal trial who own or
have in custody goods that may be subject to a special
or extended confiscation.

The goods stipulated by law that can be subject to
special confiscation and according to art. 112 in the
Criminal Code that, thus, may undergo precautionary
measures, are the following:

- goods obtained by committing actions stipulated
in the criminal law;

- goods that were, in any way, used or meant to be
used to commit an offence stipulated by the criminal
law, if they belong to the offender or if, belonging to
another person, the latter knew the purpose to which
they were used;

- goods used immediately after committing the
offence, in order to ensure the offender’s escape or
keeping the profit or the product obtained by offence, if
they belong to the offender or if, belonging to another
person, the latter knew the purpose to which they were
used,;

- goods that were given to determine committing
the offence stipulated by the criminal law or for
rewarding the offender;

- goods acquired by committing the offence
stipulated by the criminal law, if not returned to the
injured person and to the extent they do not serve to the
latter’s remedy/compensation;

- goods whose possession or holding is forbidden
by the criminal law.

The precautionary measures with a view to the
special confiscation may be taken, as shown above, in
most of the cases, when the legal person has the
capacity of defendant (or suspect) and less in cases
where it has the capacity of third party in the criminal
suit. An exception is the situation in which, although a
third party and owner of the goods, the legal person was
aware of the purpose to which the offender used them,
be they goods used to commit the offence, or goods that
ensured the offender’s escape or the keeping of the
benefits or of the product obtained by offence. The
incidence of these cases in practice is rare, since we
speak about a psychological, cognitive element, that is,
about the legal person’s awareness of the fact that its
goods are used to a certain purpose by the offender,
and, in most of the times, it is hard to be proved.

As regards the extended confiscation, according
to art. 112! in the Criminal code, this measure can be
taken only if there is a decision of conviction for one of
the offences mentioned by the legislation and, given
their peculiarities, only certain of them can be
committed by the legal person, for example: offences
against the patrimony, tax evasion, violations of the
customs regime, disclosure of classified economic
information, unfair competitions, offences against the
financial interests of the European Union.

According to art.112* in the Criminal code, the
extended confiscation may also be decided if the value
of the goods (obtained by the convicted person during
the previous 5 years, and, if necessary, after the offence
was committed, until the issue of the referral note) is
obviously exceeding the income obtained illicitly by
the convicted person and if the court has the firm belief
that the goods were obtained by offences of the kind
stipulated in the same judicial text.

According to art 112t of the Criminal code, the
value of the goods transferred by the convicted person

® Oana Andreea Motica, Special Conditions of Tort Liability of the Principal for Damages caused to Third Parties by Illegal Acts of Agent,

avaliable at https://drept.uvt.ro.

& www.legeaz.net/noul cod civil, principal’s liability for the agent’s action.
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or by a third party, to a member of the family or to a
legal person controlled by the convicted person will
also be taken into account.

According to par. (7), money and goods obtained
from the service or use of the goods confiscated as well
as the goods produced by the latter, will also be
confiscated”.

At present, the measure of extended confiscation,
as per criminal laws, may be taken in several cases
against a legal person, as compared to the special
confiscation, at least in its capacity of legal person
controlled by a convicted person, but criminal laws, as
conceived by the law makers, are rather vague and the
law maker did not establish a procedure to be followed
for determining the incomes during the 5 years before
and after committing the offence, the incomes that
exceed the licit amounts, as, for example, stipulates Law
no. 176/2010 regarding integrity in public offices. At the
same time, the too vague wording of this legal text,
according to which the confiscation may be decided if
the court “firmly believes” that the goods result from
offences, has been received with a grain of salt. During
the criminal suit, all the decisions of the court, both
criminal and civil law decisions, are based only on firm
proofs, on material evidence and not on presumptions
and, on the other hand, the question arises if by these
decisions, the law maker did not deviate from the
constitutional principle of the licit acquirement of
property, stipulated in art.44 par. (8) of the Constitution.

The Constitutional Court’s jurisprudence states
that “regulating this presumption of innocence does not
impede the investigation of the illicit character of the
acquirement of property, the task of presenting the
proof being incumbent on the part invoking it. To the
extent the interested party proves that some goods, part
of, or all the property of a person was acquired illicitly,
for those goods or for the property acquired illicitly,
confiscation may be decided, “under the conditions
stipulated by the law’. The Constitutional Court’s
jurisprudence also states that “regulating the
presumption of innocence does not impede the primary
or authorized legislator to implement the provisions of
art. 148 of the Constitution — European Union
integration, to adopt regulations that allow the full
compliance with the legislation of the European Union
in the field of fighting criminality”, with direct
reference to the Framework- Directive of the Council
of February 24" 2005 regarding the confiscation of
products, instruments and goods connected with the
offence®.

Still, due to the lack of regulations in a probation
system, the lack of a procedure defining clear rules for
overturning this relative legal presumption, but also
appropriate procedural guarantees for the owners of
goods, the legal provision regarding the extended
confiscation may be regarded as an interference in the

right to a private property, according to art.1 of the
Protocol no.1, additional to the Convention for the
defense of human rights and fundamental liberties.

The court’s firm belief that the goods or money
owned by the convicted person might result from
offences committed before the one for which the
conviction was decided, can be based only on evidence,
the criminal trial being governed by the principle of
finding the truth based on evidence, or speaking about
previous actions that are not the subject of the pending
judgement and for which, as a result, no evidence has
to be produced, this firm belief cannot be but
subjective, arbitrary. The arbitrary will also be found in
the quantification of the sums of money that will be
confiscated, in distinguishing the licit from the illicit
incomes. Not very clear is also the way of establishing
the sums of money transferred to the legal person
controlled by the convicted person, but, most probably,
the law maker had in mind the contribution/ shares
within the legal person, under the form of goods or
sums of money, equities or interests owned by the
convicted person.

Cautiousness in applying these rules regarding
the extended confiscation is even more necessary as we
also speak of goods belonging to third parties that have
the constitutional right to have their property rights
protected. Any interference with the exercise of this
right can be justified only by strong beliefs, based on
material evidence, on the respect of all the procedural
guarantees and of the right to defense, including the
third parties, meaning that their goods, all or part of
them, result from offences of the type stipulated in
art.112t Criminal code — provisions that are also to be
found in art.8 par.(8) of the 2014/42/EU Directive.

It is also important to mention that according to
the Constitutional Court’s decision no. 365/June 25%
201, the precautionary measures connected to the
extended confiscation can be taken only for goods
acquired after Law no0.63/2012 took effect, while the
offences should have been committed after that date.

1.2. Measures taken as a result of a final
criminal judgement

If the criminal trial is over and the legal person,
be it convicted, or a party liable in a lawsuit, was
deemed to pay damages to the civil parties, the
judiciary expenses or condemned to a criminal fine (as
defendant), or if a special or extended confiscation was
inflicted on the legal person, according to art 112 or
1121 of the Criminal code, we will face certain and
exigible claims in favor of common creditors or, on a
case to case basis, in favor of the State. Within the
insolvency procedure for legal persons, these certain
and exigible claims do not differ much from the rest of
the competing claims, the only difference being that
they are decided by final judgement and can no longer

" By the decision of the Constitutional Court no. 11/2015, they found out that the dispositions under art. 1121par.. (2) letter. a) din of the Criminal
Code are constitutional to the extent to which the measure of extended confiscation will not apply to assets acquired prior to coming into force of
Law no.. 63/2012 on amending and supplementation of the Criminal Code of Romania and Law no.. 286/2009 on the Criminal Code.

8 published in the official Gazette of Romania, Part I, no. 440 / 23.06.2011.
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be challenged in court. Moreover, they are not subject
to the trustee’s or liquidator’s verification, according to
art 58, par (1) let. K and art 64 let. f of Law no. 85/2014.

The fact that these claims have the judicial regime
of the common receivables or of tax receivables results
from the provisions of the criminal procedure that
regulates the way the claims are executed.

Thus, civil damages and judicial expenditures due
to the parties and established by criminal judgement,
will be executed according to the civil law, as stipulated
in art.581 of the Criminal code procedure.

As regards the safety measures connected to the
special or extended confiscation, according to art. 574
of the Criminal code procedure, the confiscated goods
will be handed over to the bodies lawfully appointed to
take them over or to capitalize them. If the confiscation
regards sums of money that are not registered in banks,
the judge appointed for the execution will send a copy
of the operative part of the judgment to the tax bodies,
the execution being performed according to the legal
provisions on budgetary debts.

As a result, in case the criminal trial is over, the
claims resulting from the final criminal judgement will
be capitalized against the insolvent debtor, just like any
other claims, in a collective procedure and having the
priority conferred by the insolvency law.

2. Interference of safety measures with
insolvency procedure

Against a legal person under the insolvency
procedure they can order security measures, in the
criminal trial, for the purposes already above presented.
Naturally there is this question arising: what is going to
happen with the assets affected by the safety measures,
in relation to the ongoing insolvency procedure?

We should seek the answer in the definition given
by the law in connection with establishment of the
safety measures, respectively to avoid hiding,
alienation or removing the assets from investigation,
this is, assure the creditors’ chance to obtain
enforcement of the enforceable title against the debtor,
at the time of delivery of the final jJudgment, and also in
respect of the definition given by the law for the actual
safety measure, and also the definition of the safety
measure itself, according to art. 249 par. 2 of the
Criminal code procedure, respectively preservation of
movable and immovable assets by establishing a
seizure on them.

Preservation of the movable or immovable assets
means for the owner of the assets loss of the right to
dispose of them, execute deeds on the disposition of the
assets, according to the meaning of the word
preservation itself.

Such preservation may not have the effect of, in
principle, blocking the insolvency procedure, yet with
certain nuances. To the question whether the criminal
investigation can hold down the insolvency procedure,
there is no simple answer: the criminal investigation
cannot hold down the insolvency procedure since there

is no legal disposition in this respect, yet at the same
time, it does not allow the procedure to take place
normally, according to the provisions of the Insolvency
code.

We should point out that at this time, the criminal
procedure no longer holds down the civil procedure,
absolutely and unconditionally, as provided by former
criminal procedure provisions.

According to the provisions of art. 27 par. (7)
Criminal code procedure, when the victim of an offense
decides to initiate an action before a civil court, the
lawsuit before the civil court shall be suspended after
initiation of the criminal action, yet solely until
settlement of the criminal case by the court of first
instance, and no longer than one year.

Setting aside the fact that suspending the law suit
before the civil court, in carrying out the right of
indemnification, may not exceed one year, and the civil
law suit may continue unimpeded even when there is
no final decision in the criminal procedure, we should
add that , if suspending of a civil action before the civil
court is grounded on the fact that the object of civil
action itself is based on the damage caused by an
offense, the insolvency procedure is not a civil action,
and the object thereof is not to establish the claims of
various creditors, which are usually preexistent, but its
object is to capitalize such claims, by a collective
procedure and following a certain order as provided by
the law, and also set up a collective procedure in order
to cover the liabilities of the debtor under the
insolvency procedure.

The legal provisions in this matter make few
references and definitely are not helpful in the
settlement of this issue.

Thus, according to art. 75 of Law no. 85 /2014, «
starting with the date of commencement of the
procedure, all judicial and extrajudicial actions or
enforcement measures for establishment of the claims
against the debtor’s assets will be lawfully suspended.
Recovery of their rights will only take place within the
insolvency procedure, by filing the request for
registration of the claims.

According to par. (2) , the lawful suspending
provided under par. (1) will not operate for: (1) the
debtor’s appeals against the actions of one/several
creditor/s commencing before starting of the procedure,
and also the civil actions brought in the criminal trials
against the debtor”.

According to art. 91 of Law no. 85/2014, “(1) the
assets alienated by the judiciary administrator or
judiciary liquidator, in carrying out its attributes as
provided under this law, are acquired free of any
encumbrances, such as privileges, mortgages, pledges
or detention rights, seizures, of any kind. The
precautionary measures ordered in the criminal trial for
the purpose of special and / or extended confiscation
are excepted from this regime.

(2) By way of exception from the provisions
under art. 85 par. (2) of the Civil code, removal from
the land book of any encumbrances and interdictions as



44

Challenges of the Knowledge Society. Criminal Law

provided under par. (1) will be carried out in
compliance with the deed of alienation signed by the
judiciary administrator or judiciary liquidator.”

According to art. 102 par. (8) of the Insolvency
code, the claim of a damaged party in the criminal trial
falls under the suspensive condition, until the final
settlement of the civil action in the criminal trial in
favor of the damaged party, by filing a request for
registration of the claim. In case the civil action in the
criminal trial is not settled until closing of the
insolvency procedure, either due to the success of the
reorganization plan, or the liquidation, any claims
resulting from the criminal trial will be covered by the
properties of the re-organized legal person or, where
necessary, from the amounts obtained in the action of
joint patrimonial liability of the persons having
contributed to the insolvency of the legal person, in
compliance with the provisions of art 169 and the
subsequent ones.

The above provisions, beside the fact they do not
settle the issue, are somehow contradictory.

The interpretation of the provisions under art. 75
of the Insolvency code reveals the fact that, the civil
action brought in the criminal trial and the insolvency
procedure are taking place at the same time, and the
insolvency procedure can block any other civil actions
on the establishment of claims against the debtor’s
property, less the civil action initiated in the criminal
trial.

Upon the systematic and grammatical
interpretation of the dispositions of art. 91 of the
Insolvency code it results that they can sell also the
assets under criminal seizure, with only one exception
concerning thereof , namely they will not be sold free
of encumbrances ( respectively precautionary measures
ordered in the criminal trials, in view of the special
confiscation and extended confiscation)

The text of art. 91 of the Insolvency code is
criticizable. We can see that, although art. 75 of this
code seems to grant a certain protection to the potential
creditor in the criminal trial, which could be the person
suffering damage by the offense, in case his claim for
damages is accepted, but this can be the state as well,
when the special or extended confiscated is ordered, art.
91gives up the protection of the ordinary creditor and
preserves solely the right of the state, maintaining
solely the seizures established in view of confiscation.

Nevertheless, it is essential to retain that, by
maintaining the seizure in favor of the state, even after
selling the assets, the lawmaker indirectly admits that
the assets can be sold prior to the completion of the
criminal trial.

Thus, according to jurisprudence®, they
appreciated that, “establishment of preventive seizure
will not prevent selling of the assets in the insolvency
procedure, and will not affect the distribution order of
claims in the procedure, the only scope of the seizure
being preventing the debtor to alienate his property in

detriment of creditors, for whom it might be impossible
to recover the damage caused by the alleged offense
imputed to the debtor.

Blocking the recovery in the insolvency
procedure, similarly with blocking the enforcement,
would signify non compliance with the principle of
proportionality between the demands of the general
interest and individual rights imperative defense.

(...). The text of art. 91 of Law 85/2014 refers to
the pre-existing situation of alienating, by the judiciary
administrator or judiciary liquidator of the assets under
seizure, therefore the measures taken in the criminal
trial are compatible with the insolvency procedure, and
the assets under seizure are not overlooked. The
criminal law establishes an interdiction for the suspect,
accused or civilly liable party to carry out activities of
voluntary disposal of the assets making the object of
seizure.

In the hypothesis of the assets under pre- existing
warranty, the mortgagee has priority even when there is
a preventive seizure established in connection with the
asset, noted prior to the mortgage, since the mortgage
is a real accessory right granting its holder a pursuing
right, whoever is holding it, and a preferential right in
order to satisfy his claim against the other creditors ( in
this respect see also the Decision of the High Court of
Cassation and Justice, Criminal section, no.
1392/2013)”.

We consider that, in principle, the precautionary
measures in the criminal trial should not block the
insolvency procedure, nevertheless, when prior to the
time of distributing the amounts of money resulted
from the liquidation of the debtor’s property the
criminal trial has not been completed, at least this
distribution should be postponed until obtaining an
executory title. Otherwise, the persons suffering
damages caused by the offense, and the state, in case of
confiscation, would be definitively deprived of the right
to recover their claims against the debtor, the more so
as the law allows that their civil action continue against
the debtor under insolvency procedure.

Conditioning the claim settlement of the civil
party in the criminal trial by the decision of personal
liability of the administrator or the person having
contributed to the insolvency of the legal person is
opposed to the provisions of art. 75 which allow
continuation of the civil action in the criminal trial,
since this personal liability is totally unsure, both
regarding the existence and the amount thereof.

As regards the opinion expressed in practice,
according to which it is impossible to sell the assets
under seizures, during the insolvency procedure, taking
into account that the state, following the confiscation ,
would be granted a preferential right, and | consider,
being in agreement with the experts in the field of
commercial and insolvency law, that such right cannot
be granted.

® Resolution dated 10.02.2017 of the Court of Appeal Bucuresti, First Criminal Section, delivered on case no. 1022 / 2/ 2017.
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Special confiscation and extended confiscation
represent economic safety measures , having direct
effects on the property regime, and representing a
specific way of acquiring properties by the state, as a
consequence of Court decisions, and , implicitly, a
means to put out the property right of the subject, as of
right, suffering this sanction.

There is no legal disposition which confers such
preference to the state, the claim acquired by it being a
budgetary, tax claim.

3. Preventive measures ordered during the
criminal trial

As regards the preventive measures that can be
ordered during the criminal investigation, and also
during the Preliminary Chamber procedure, and during
the trial, against the legal person; there are five
measures according to art. 493 of the Criminal
Procedure Code and can be ordered:

- if reasonable doubt exists that the legal person
committed an action falling under the criminal law;

- solely in order to ensure the good procedure of the
criminal trial.

Mention should be made that the law does not
condition taking the preventive measure of the nature
of the offense, or seriousness thereof, which means that
theoretically, the preventive measures against legal
persons can be taken for any kind of offenses, solely on
the condition that they are necessary for the good
performance of the criminal trial.

Unlike the preventive measures taken against
natural persons, for which the criminal procedure law
provides conditions relating to the seriousness of the
offense, resulting from the punishment limits or
enumeration of the offenses for which they can order
the preventive measures (art. 223 par. 2 of the Criminal
procedure code), and the offender’s behavior (the
defendant ran away, went into hiding, in order to avoid
the trial, tried to influence finding out the truth,
continued to commit offenses), conditions related to
protection of public order — letting the defendant go free
may endanger the public order, for the legal persons the
lawmaker no longer provided such conditions, and only
stipulated that preventive measures can be ordered for
the good performance of the criminal trial. According
to the modality of setting the conditions, we may draw
the conclusion that the lawmaker was more permissive,
reagrding the preventive measures against legal
persons, which can sometimes lead to arbitrary
measures against them and prejudices to the good
performance of their activity.

We should point out that, in the case of legal
persons, the legal dispositions (art. 493 of the Criminal
procedure code) do not provide a maximum limit of the
preventive measures, which obviously contravenes the
prevention regime that applies to natural persons.
Nevertheless, by Decision no. 139/2016, the
Constitutional Court turned down the constitutional
challenge of the dispositions of art. 493 of the Criminal

procedure code, holding that “ If a maximum limit up
to which they can extend/maintain the preventive
measures against the legal person would be set up, then
the scope of the criminal action itself is denied, which
is to hold the legal person liable for criminal offense,
since, by allowing the dissolution, liquidation, merger
or splitting thereof, the object of the criminal action,
thus defined by art. 14 of the Criminal procedure code,
would be left without purpose, Thus, although when the
criminal trial has ended, the Court would order the
punishment of the accused, this could no longer be held
liable for criminal offense, since it lost its identity due
to the legal disappearance thereof and removal from the
Trade Registry”

Nevertheless, there is a legitimate question
arising: what is happening with the activity of a legal
person , the accused in a criminal trial, when certain
activities thereof have been forbidden, as a preventive
measure, and the criminal trial would last for several
years. Although the legal person enjoys the
presumption of innocence, and theoretically is innocent
until being sentenced by final judgment, extended
preventive measures may lead to the liquidation de
facto thereof, prior to being found guilty.

3.1. Interdiction to initiate or suspend the
procedure of dissolution or liquidation of the legal
person

In fact, this preventive measure includes two
hypothesis: first, interdiction to initiate or suspend the
procedure of dissolution or liquidation of the legal
person, when such procedure was not yet initiated,
secondly, suspending the procedure of dissolution or
liquidation, when it was already initiated.

Since the terms used are rather clear, | consider
the issue refers strictly to the dissolution and
liquidation, and not the insolvency procedure, which
the lawmaker did not understand to forbid, as a
preventive measure, specifically taking into account the
declared scope of this procedure.

The reason for which the lawmaker provided this
preventive measure is obvious. Any legal person
suspected for having committed an offense cannot
cease to exist at the time of its investigation, since not
only that this would any longer hold the capacity of a
legal person, and therefore the passive subject of the
criminal action, but it might lose its patrimony as well,
and the consequence would be the impossibility to be
held liable for a criminal offense, as the case may be.

3.2. Interdiction to initiate or suspend the
merger, splitting or decrease of the registered
capital of the legal person, which started prior, or
during the criminal investigation

The above reason also applies in the case of this
preventive measure, since they are interested in
preventing the risk that the legal person ceases to exist
by merger with other legal person, or by absorption by
other legal person, or by distributing the patrimony of
the legal person terminating its activity, between two or



46

Challenges of the Knowledge Society. Criminal Law

among several legal persons that already exist, or which
are established as such. The measure does not apply to
a legal person under insolvency.

3.3. Forbid certain asset transactions that may
cause a significant decrease of the patrimony or the
insolvency of the legal person

This is the preventive measure usually taken against
the legal persons in criminal trials, leading to many
discussions regarding the generic character of the text.

For instance, in a criminal case on the dockets of the
Court of Appeal, Bucharest®®, Second Criminal Section,
concerning the appeal filed by a trading company, accused
in a criminal file, against the Court resolution ruling the
extension of the preventive measure of forbidding the
asset transactions that may cause the decrease of the
patrimony or insolvency of the legal person, for another
60 days, they had ordered against the company
investigated for several tax evasion offenses, the
preventive measure of forbidding the asset transactions
that might cause the decrease of the patrimony or
insolvency of the company, without actually specifying
which asset transactions were forbidden.

The Judge of Rights and Liberties of the Court of
first instance ordered this measure while he actually
held by the resolution for extending the preventive
measure that the company was already under the
insolvency procedure, but that, there was the risk that
the company assets were decreased within the general
procedure of the insolvency, prior to the final
settlement of the criminal trial.

As a consequence of the preventive measure
ordered in the case, the company could no longer carry
out any kind of activity, or any kind of operations, all
the accounts thereof being blocked, and even the
salaries could not be paid, on the grounds that all the
company’s economic and financial transactions had
been forbidden.

The legal person appealed against this resolution,
by the judicial administrator, who essentially, besides
the argumentation on the non existence of guilt in
perpetrating the acts of which the company was
accused, also showed that the text of law specifically
provides that solely those asset transactions that may
cause the negative results provided by the law can be
forbidden, and not all the economic and financial
transactions, and that the legal person carries out solely
the activity for which it was established, according to
Law no. 31/1990, while totally forbidding the asset
transactions will represent the dissolution de facto of
the legal person, prior to the delivery of the solution on
criminal grounds, and by the unlawful deprivation of
property, and that it is impossible for the company to
perform the preservation and management of the assets,
and also to support the legal procedures for the recovery
of the claims from its own debtors.

The Judge of Rights and Liberties of the Court,
having assessed the resolution against which the appeal

10 file 2573 /93 / 2014.

was filed, ruled that it did not comply with the legal
demands:

“According to art. 493 par. 1 of the Criminal
procedure code, the Judge of Rights and Liberties can
order, if reasonable doubt exists to justify the
reasonable suspicion that the legal person has
committed a criminal offense as provided by the
criminal law and only in order to provide a smooth
operation of the criminal trial, one or several preventive
measures be taken, among which forbidding certain
asset transactions, that may cause the decrease of the
company’s patrimony/assets or the insolvency of the
legal person (letter c).

According to par. 4 of the same article, the
measure can be extended during the criminal
investigation, and each extension may not exceed 60
days.

According to par. 5 the preventive measures shall
be ordered by the Judge of Rights and Liberties by
reasoned judgment; this demand being also provided by
art. 203 par. 5 of the Criminal procedure code.

The Court resolution challenged in this case does
not meet the prerequisite condition of its motivation,
which entails consequences both legally and as regards
the impossibility of controlling thereof, in this appeal.
The judgment includes solely one motive, which
represents the grounds for extending the measure of
forbidding the transactions that may cause the decrease
for the company’s assets or the insolvency of legal
person , respectively, “the risk continues that the
company assets be decreased during the insolvency
procedure prior to the final settlement of this criminal
file”. This sole argumentation will not cover the non-
existing motivation and it is not compatible with the
exceptional character of the preventive measures.

(...) The existence of the reasonable doubt that
the company committed the offense provided by the
criminal law is not sufficient itself to take/extend the
measure, but the measure shall be taken solely to assure
the good operation of the criminal trials, and this
condition was not analyzed at all by the Judge of Rights
and Liberties of the Court of First Instance, and no
specification was given regarding the reason for which
such measure was deemed necessary for the good
operation of the criminal trial, and not to what extent
the good operation would be prevented in the absence
of this measure.

Although in the judgment it was specified that
there was the risk that the assets be decreased during
the insolvency procedure, the judge did not show the
circumstances based on which he concluded that there
was the risk of decreasing the assets, and this while
preventive measures were applied to the company
assets and the insolvency procedure against the
company was controlled by the syndic judge.

As regards the other operations, as correctly
presented by the accused person in the appeal, such
operations were not individualized, since there are many
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categories of operations which, in either way, can decrease
the assets, yet it is important to know whether they belong
to the category of preservation actions, or management or
disposition. Forbidding all the operations as a whole
equals with the interruption of the company activity, and
liquidation in fact thereof, while this is not the scope of the
provisions of art. 493 of the Criminal procedure code. No
actual specification of the grounds making it necessary, in
the opinion of the judge of first instance, extension to the
measure, non identification of the operations forbidden for
the accused party, make the control of the resolution of the
appeal impossible.

In this case, the argumentation of the accused was
not at all examined, and the forbidden operations were
not specified, and the accused party was thus faced with
the impossibility of carrying out its activity any more.

At the same time, we find that the connections
between the two procedures in which the accused is a
party were not clarified, respectively the criminal
procedure and the insolvency procedure, taking into
consideration that, according to art. 46 of Law no.
86/2005, all the acts, operations and payments
performed by the debtor are null except for the
operations and payments authorized by the syndic
judge. Therefore, it is not clear, what was allowed by
the syndic judge to the debtor and what was forbidden
by the judge of rights and liberties”

Consequently, in view of the above
considerations, according to art. 282 par. (1) of the
Criminal code procedure and art. 6 of ECHR, the
Instance — Judge of Rights and Liberties admitted the
appeal filed, annulled the court resolution challenged
and sent the case for retrial to the same instance.
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3.4. Forbid signing of certain legal acts, as
established by the judicial body.

This measure is similar to the above one, referring
to legal acts strictly determined, and deemed by the
judicial body that might influence the proceedings of
the criminal trial.

3.5. Forbid activities of the same nature as
those on the occasion of which the offense was
committed.

This preventive measure seeks to prevent
repetition of the material criminal acts, although
actually it is an ancillary punishment.

4. Conclusion

The criminal liability of the legal person in general,
and of that under insolvency procedure , in particular,
represent a rather complex issue, which definitely
requires a more accurate regulation, especially
concerning the area of confluence of the two procedures
, and which, according to the law seem to be parallel
although in reality they intermingle with each other and
represent an inconvenience for each other.

The preventive measures that may be ordered
against the legal persons need revaluation, in order they
may not lead to the dissolution de facto of the legal
person, prior to settlement of the guilt thereof by means
of the judgment.

A Jurma, The Legal Person — an active Subject of Criminal Liability Editura C.H. Beck, Bucuresti,2010;

Convention for the protection of Human Rights and Fundamental Freedoms;

Decision of the Constitutional Court no. 361/2015;

Decision of the Constitutional Court no 365/25 lunie 2014;

F.Streteanu, R. Chirita, Criminal Liability of the Legal P erson, ed. a Il-a, Editura C.H.Beck, 2015;

Ilie Pascu, Vasile Dobrinoiu s.a, The New Criminal Code annotated, vol I, General Section, Ed. Universul

Oana Andreea Motica, The Special Conditions of Tort Liability for Damages caused to Third Parties,



HEARING AS A WITNESS THE PERSON AGAINST WHOM CRIMINAL
CHARGES MAY BE FILED
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Abstract

In the present study we address the issue of hearing as a witness, during the criminal trial, the person against whom, when
considering the evidence included in the file, a charge could be pressed for a criminal offense. Referring to this issue, it is
necessary to mention that the current Romanian Code of Criminal Procedure, entered into force on 2.1.2014, introduced a
new article to the previous regulation which had enshrined the witness’s right against self incrimination. As we shall see,
however, this new regulation does not apply to the present case. In these circumstances, the solution whereby the person against
whom there are reasonable grounds for his/her participating in committing a criminal offense shall not testify as a witness

arises from the case law of the European Court of Human Rights (hereinafter ECHR).

Keywords: witness, criminal charge, the right against self incrimination, the equity of the criminal procedure, the new

Romanian Code of Criminal Procedure

1. Introduction

In criminal proceedings, in order to establish the
truth, witnesses’ testimony represents crucial evidence,
which has led some authors! to label the testimonial
evidence in the criminal trial as proper, inevitable
evidence, as it is the tool to be used in order to find out
about the circumstances related to committing the
offense. Similarly, in order to emphasize the
importance of this type of evidence in criminal
proceedings, some authors have called witnesses as ‘the
eyes and ears of justice 2.

In some cases, prescribed by law or, as we shall
see, resulting from the case law of ECHR, some persons
may not act as witnesses during the criminal trial. As
noted in the literatured, it is not about persons who
cannot act as witnesses in any criminal case, but about
persons who, in particular criminal cases and in relation
to specific facts or circumstances, cannot be summoned
as witnesses or about persons who, in certain cases, can
be heard only in relation with specific facts or
circumstances. In this regard, according to art. 115 and
116 of the Romanian Code of Criminal Procedure
(RCCP), the parties and the main subjects, the person
unable to consciously report facts and circumstances
which are actually certified as accurate, as well as the
persons who must keep either secrecy or confidentiality
may not be heard as witnesses in the proceedings.

The parties and the main subjects cannot be heard
as witnesses, as they are directly concerned in the
judgment to be passed regarding the given case. The
parties and the main subjects, as stakeholders, cannot

become a witness, because no one can testify in his/her

own case.

Moreover, it is justified to disqualify as witnesses
those individuals who are unable to consciously report
facts or circumstances which are actually certified as
accurate. This regulation, introduced in the Romanian
criminal procedure legislation in 2014, is justified by
the actual impossibility of the person concerned to tell
the truth.

As for the persons who are bound to keep secrecy
or confidentiality, they cannot act as witnesses in the
criminal proceedings, provided the following two
conditions are met:

1. it has been found that the information considered
relevant for the criminal case was obtained while
practicing a profession or holding an office
involving the obligation of keeping secrecy or
confidentiality;

2. the secrecy or the confidentiality are to be
opposable to criminal judicial bodies, according to
the law.

In our opinion, there is one more category that
might be added, besides the already three mentioned:
the persons who may be prosecuted in the respective
case. In other words, which is the procedural regime of
the person who is summoned to testify, considering the
fact that, against this person, the criminal prosecution
bodies have specific information which shows that the
respective person may have taken part in committing
the offenses listed in the case file?

* Professor, PhD, Faculty of Law, “Nicolae Titulescu” University of Bucharest (e-mail: mirceadamaschin@univnt.ro).
1 A. Ciopraga, Evaluarea probei testimoniale in procesul penal (Assessing testimonial evidence in criminal proceedings), Editura Junimea,

lasi, 1979, p. 10.
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penald. Partea generala (Criminal Procedure Treatise. The General Part), Editura Universul Juridic, Bucharest, 2014, p. 457.
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2. Case Study

In the criminal case that resulted in undertaking
this study, the Prosecutor's Office ordered the initiation
of criminal proceedings for corruption, the referral to
the criminal prosecution bodies being made by
denunciation. The person who made the denunciation,
heard as a witness, told the criminal prosecution
authorities that the corruption offenses had been
committed due to the complicity of a third party
(hereinafter referred to as the Witness). Thus, it appears
that, at the starting point of the criminal case, the
prosecutor was in possession of a piece of information
which might have led to allegations referring to the
Witness’s committing the corruption offenses. In other
words, at the beginning of the criminal prosecution, this
piece of information could have been considered as
reasonable grounds to allow the prosecutor to assume
that the Witness had participated in committing the
offenses being under criminal investigation.

Later, during the criminal investigation, the
prosecutor invoked the claims of the denouncer while
procedures related to taking preventive measures, and
while evidentiary procedures, respectively, were being
conducted. Thus, in the application for a writ of
execution related to strip search, vehicle search and
house search, the criminal prosecution body refers to
the denouncer’s statement, according to which the
corruption offenses were committed with the help of
the Witness. The probative relevance of this piece of
factual evidence comes up from the resolution of the
judge for rights and liberties to allow for the search.
Also, the prosecutor refers to Witness’s alleged
offenses of material complicity in the draft submitted to
the judge for rights and liberties on remand custody for
the persons accused in this case.

Thus, it can be seen that the statement of the
denouncer on the Witness’s alleged offenses of
complicity to commit corruption offenses was provided
to the criminal prosecution authorities ever since the
beginning of the criminal investigation, being,
subsequently, invoked while evidentiary procedures,
and preventive measures, respectively, were being
conducted.

Nevertheless, although invoked during the
criminal investigation, these pieces of information do
not corroborate other pieces of evidence presented in
the case. In other words, when applying the principle of
free assessment of evidence, enshrined in art. 103 para.
(1) RCCP, considering the possibility for a witness’s
statement to be divisible, the denouncer’s statements
are likely to have been ignored by the criminal
prosecution authorities.

In this context, the next step of the criminal
prosecution proceedings taken by the criminal
prosecution authorities was to hear the defendant
accused of committing the offense of accepting bribe.
In that statement, the defendant stated that the meeting
in which the offense of corruption was committed was
intermediated by the Witness. In a subsequent
statement, the defendant reiterated the issues

mentioned before, related to the Witness’s activity of
intermediating the corruption offenses.

One should note that the denouncer’s statements
on the Witness’s offenses of complicity, given at the
beginning of the criminal investigation, later invoked
by the criminal prosecution authorities, corroborate the
defendant’s statements, accused of accepting bribe.

In this context, resulting from the evidence
produced in the case, although there was enough
evidence to consider the sui generis capacity of the
possible participant in committing the corruption
offenses, the criminal prosecution authority proceeded
to hearing the alleged intermediary as a Witness. During
the hearing, the Witness stated that he/she arranged the
meeting between the defendants accused of corruption
offenses. For this statement, the Witness was charged
with the offense of perjury and criminal prosecution
proceedings started herein.

3. Hearing the witness against which there
is evidence opening up the possibility to press
criminal charges against him/her

As far as the procedure for hearing the witness is
concerned, there stands out a very interesting question
related to the legality of the evidence in the criminal
lawsuit, i.e. which is the manner of hearing a witness
who may be criminally prosecuted in the case for which
he/she is summoned? Thus, it is essential to determine
which the procedural regime of the person summoned
to testify as a witness is, given the fact that against this
person, the criminal prosecution authorities have
specific information which opens up the possibility that
the respective person participated in committing the
offenses listed in the case file.

Firstly, it is necessary to analyze the provisions of
art. 118 RCCP, which enshrines the witness’s right
against self incrimination. In this sense, ‘A witness’s
statement given by a person who had the capacity as
suspect or defendant before such testimony or
subsequently acquired the capacity of suspect or
defendant in the same case, may not be used against
them.’ The legal text, though marginally called ‘the
right of the witness to avoid self incrimination’
primarily focuses on the assumption that a person,
initially heard as a witness, is subsequently charged
with the offence for which he/she was heard (hence the
accusation against that person refers to his/her
committing an offense included in the case file, and not
the offense of perjury). In this case, the initial witness
statement cannot be used against the person accused,
since it is an extension of the right awarded to the
suspect or the defendant against self incrimination. For
these reasons we consider that the provisions of art. 118
RCCP are not applicable to the specific case which led
to the preparation of this study.
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Secondly, provided that in the case file there is
reasonable evidence* on the possibility of an offense by
a particular person and the criminal prosecution
authority does not inform this person about the criminal
charge, preferring to engage him/her in criminal
proceedings as a witness, legally bound to withhold
nothing from what he/she knows and refrain from
making false statements, thus placing him/her under the
criminal rule provided for in art. 273 of the Romanian
Criminal Code, the witness in this case is to choose
between the following two procedural conducts:

1. either to state everything he/she knows and, thus,
to contribute to his/her eventual indictment by
being held criminally liable for the offense which
is included in the case file,

2. or not to state what he/she knows or make false
statements, thus being held criminally liable for the
offense of perjury.

The thesis statement of ‘the two options’
described above is found in the practice of ECHRS.
Also, this theory is present in the case law of the
Supreme Court of Romania®, in a different enunciation
as ‘the theory of the three difficult choices the person is
faced with.” Under this thesis statement, it is not natural
to require the person against whom there might be
pressed a criminal charge to choose between
1. being sanctioned for his/her refusal to cooperate,
2. providing the authorities with self-incriminating

information

3. lying and thus risking to be convicted for this type
of conduct.

To reduce the incidence of this thesis statement,
it is important to identify the answer to the following
question: when will one consider that a criminal charge
is likely to be pressed against a certain person?

In terms of the provisions of art. 305 para. (2)
RCCP, in a criminal case, the charge shall be initiated
in personam when, considering the existing data and
evidence in the case, there shall result reasonable
evidence that a particular person has committed the
offense for which criminal proceedings have started. In
this situation, the prosecutor shall order the criminal
prosecution to be carried out against this person, who
shall become the suspect.

In a broader interpretation of the concept of
‘suspect’, ECHR ruled that a person shall become the
suspect not starting with the moment when he/she is
informed about it, but once the judicial authorities had
reasonable grounds to suspect him/her to have
participated in committing a certain offense.

In this respect, in the case Brusco v. France’, it
was decided that the right to a fair trial was violated, by
violating both the right against self incrimination and

the right to remain silent. Thus, the complainant,
suspected of having instigated somebody to commit an
assault, was questioned as a witness after having taken
an oath. Nevertheless, according to ECHR, he was not
a simple witness, but he was in fact the subject of
‘criminal charges’ and, therefore, benefited from the
right against self incrimination and the right to remain
silent, as guaranteed by art. 6 para. (1) and (3) of the
European Convention on Human Rights.

The plausible reasons which may lead the
judicial authorities to conclude that a certain person
participated in committing an offense are represented
by data and proofs that make up the reasonable
evidence about the offense being committed. So, in the
case file, there should exist data and proofs that are to
make up the reasonable evidence. Thus, if the evidence
about the possible involvement of the Witness in
committing the offense is, initially, included in the act
of apprehension, and, subsequently, this information is
taken over by the judicial bodies, serving as a factual
basis for the issuance of procedural measures or for
carrying out evidentiary activities, the prosecution may
press criminal charges against the Witness. Moreover,
this conclusion gets weight considering the hypothesis
according to which the initial data are confirmed during
the investigation by other proofs.

Given these considerations, the witness who is in
the position to be indicted in connection with his/her
participation in committing one of the offenses which
are criminally investigated must be regarded as a
suspect and, as such, he/she has the right against self
incrimination, in that he/she can benefit from the right
to silence.

This theory was expressly enshrined in the case
law of ECHR, in the case Serves v. France®, in which
this court ruled that against the autonomous nature of
the concept of ‘criminal charge’, the witness has the
right against self-incrimination as far as, by means of
the statement he/she makes, he/she may contribute to
his/her indictment.

A Dbrief examination of the literature leads to the
conclusion that the practice of hearing a person against
whom there is evidence (reasonable grounds) for
having participated in committing the offense which is
the subject of the case file violates the right to a fair
trial, in terms of violating the right of the person to
avoid contributing to his/her indictment. In this regard,
it was stated that ‘what seems to be even worse is the
practice of hearing the perpetrator (or person against

* Reasonable evidence is defined in numerous decisions of the ECHR as ‘data, information able to convince an objective and impartial

observer that a person is likely to have committed an offense.
> ECHR Judgment of 08.04.2004 in Case Weh v. Austria.

6 High Court of Cassation and Justice of Romania, Criminal Division, Decision no. 213/2015, available on the website of the Romanian

Supreme Court.

" ECHR Judgment of 14.10.2010 in Case Brusco v. France, available on the website of the Romanian Superior Council of Magistracy.
8 ECHR Judgment of 20.10.1997 in Case Serves v. France, paragraphs 42-47, available on HUDOC, the electronic database of ECHR.
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whom there is evidence thereof, AN) as a witness’®.
This theory is also adopted in other papers, which have
analyzed the case law of ECHR, concluding that ‘a
person may refuse to give statements, to answer
questions or to produce evidence that could self
incriminate him/her (nemo debet prodere se ipsum)’%°.
In conclusion, in the theoretical, as well as the
case law related background described above, if in the
criminal case file there are reasonable grounds on
which charges may be filed against a person, this
person, summoned as a witness, has the right to remain
silent on issues which might incriminate him/her.
Otherwise, hearing a witness — possibly a suspect — can
contribute either to self incrimination or to holding
him/her criminally liable for the offense of perjury.

4. Consequences of hearing as a witness a
person against whom there are reasonable
grounds to press a criminal charge

To identify the right solution in such a case, we
will analyze a similar possible situation. In this sense,
which are the procedural consequences of hearing as a
witness a person by violating that person's right to
refuse to give statements as a witness and,
subsequently, by indicting the respective person on
charges of perjury? Specifically, we will suppose that
the defendant’s ex wife, summoned to give a statement
as a witness, refuses to testify. For this procedural
conduct, the defendant’s ex-wife is indicted, under the
charge of perjury. Clearly, if the factual situation
described here were real, the defendant’s ex-wife could
not be held criminally liable, and if this process were
triggered, then the criminal action would stop, being
incident the case referred to in art. 16 para. (1) (d)
RCCP, ‘there is a justifying cause,” i.e. ‘exercising a
legal right.” Thus, we believe that the defendant’s ex-
wife could not be held criminally liable for refusing to
give statements as a witness, because exercising a legal
right ignored by the judicial body may not constitute a
criminal offense, as it is lawful conduct, allowed by
law. We appreciate that in this case we may find
ourselves in another situation which may lead to
reducing the ability to ‘exercise a lawful right’, which
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adds to classical assumptions, e.g. practicing a
profession, trade, other occupation or sports, the
hypothesis of jurisdictional immunities, respectively.

For the same reasons, we believe that the Witness
who refused to give statements or failed to report to
judicial bodies facts and circumstances that could have
contributed to his/her own indictment and, who, based
on this conduct, was indicted for the offense of perjury,
has exercised a right which arises from the practice of
ECHR. Consequently, the solution in this case is
acquitting the defendant for the offense of perjury,
based on the existence of a justifying cause.

5. Conclusions

In conclusion, if in a criminal case there are
reasonable grounds on which a person may be
indicted, this person, summoned as a witness, has the
right to remain silent on issues that might incriminate
him/her. Otherwise, hearing the witness — possibly a
suspect — may contribute either to self incrimination
or to the likelihood of being held criminally liable for
the offense of perjury.

With specific reference to the case which served
as a basis for this study, we consider that by ignoring
the reasonable grounds that could have given support
to the criminal charge, the Witness was deprived of the
right against self incrimination. Under these
circumstances, the Witness’s hearing was purely
formal, since the prosecutor had enough evidence to
suspect him/her as a participant in committing the
corruption offenses included in the case file. In the
case presented, the Witness was not a simple witness,
heard in connection with the facts and factual
circumstances which constituted evidence in the
respective criminal case. Against this witness a de
facto charge was brought, about alleged complicity in
corruption offenses, charge which was based on the
evidence existing in the file ever since the beginning
of the criminal investigation. Basically, the Witness’s
compliance with the procedural obligations specific
for being a witness could have minimized his/her right
against self incrimination.
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CONSIDERATIONS ON THE MATERIAL ELEMENT OF THE OBJECTIVE SIDE
OF THE CRIMINAL OFFENCE OF PUBLIC ORDER AND TRANQUILITY
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Abstract

These considerations are brought about by Decision no. 9 of 12 April 2016 of the High Court of Cassation and Justice, the
Panel for the settlement of matters of criminal law. The panel was called to rule on the following matter of criminal law:
“Whether the material element of the objective side of the criminal offence of public order and tranquility disturbance provided
for in Article 371 of the Criminal Code needs to be directed at several individuals and whether, in the case where the action
described above referred to only one person, de-criminalization operates in accordance with Article 4 of the Criminal Code.”

Keywords: objective side, offence of public order and tranquility disturbance, several individual.

In settling the issue above, the decision
emphasizes that, in the legal world, two opinions were
manifested:

a) A majority opinion supporting that the
material element of the objective side of the
criminal offence of public order and
tranquility disturbance, as provided for in
Article 371 of the Criminal Code is fulfilled
even if the defendant’s action refers to only
one individual, because it also touches on all
present individuals, provided that the key
requirement that the criminal offence be
committed in public is fulfilled;

b) A minority opinion supporting that the
material element of the objective side of the
crime of public order and tranquility
disturbance, as provided for in Article 371 of
the Criminal Code, needs to be directed at
several individuals, the incriminated wording
including the term “individuals”;

Having regard to the considerations above, the
Panel decided that “the provisions of Article 371 of the
Criminal Code shall be enforced, in relation to the
criminal offence of public order and tranquility
disturbance, in order for the criminal offence to exist,
the violence, threats or severe prejudice against dignity
need not be committed against several individuals, as it
suffices for the violence, threats or severe prejudice
against dignity, disturbing public order and tranquility,
to be committed in public against a certain individual.”

Having regard to the above ruling reached by the
Panel of Judges, correct in our opinion, we want to
nuance the variant where the severe prejudice against

dignity is committed in public, against only one
individual, a passive subject of the committed offence.

Public order and tranquility consists, for the
members of the society, of important social values,
around which social cohabitation relationships occur
and develop, in the absence of which a community
could not efficiently operate. In principle, social
cohabitation relationships established between the
members of the community and protected by the State
are “habitation relationships between people and other
people™t.

The State needs to protect social cohabitation
relationships because, in the absence of such
protection, such relationships would be jeopardized or
damaged, entailing a negative effect on the society,
because the members of the community would no
longer have the guarantee of their moral security.

The doctrine emphasized that “social
cohabitation relationships in restrictive meaning shall
mean the social cohabitation relationships requiring
close, direct, frequent contact between people and
whose breach result in moral suffering”.?

The care of the Romanian law-maker to ensure a
civilized social cohabitation environment, based on
morality and mutual respect between the members of
the society materialized in the legal field by the
issuance of appropriate laws.

In Romania, the social values consisting of
“public order and tranquility” are especially protected
by Law No 61 of 27 September 1991 (republished)
sanctioning the infringements of social cohabitation
rules, public order and tranquility® and by the Criminal
Code, Article 371, incriminating the offence of public
order and tranquility disturbance.
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In light of the above-mentioned laws, it follows
that, depending on the degree of social jeopardy
pertaining to the disturbance of public order and
tranquility and on the outcome, the illicit offences in
this field may amount, as the case may be, either to
contravention or to criminal offence.

Thus, in accordance with Article 2 paragraph (1)
item (1) of Law no. 61/1991 (republished),
contravention shall be “the perpetration in a public
situation of actions, obscene acts or gestures, abusive
language, offensive or vulgar expressions, threats of
violence against individuals or their property, likely to
disturb public order and tranquility or to incite the
citizens’ indignation or prejudice their dignity and
honor or that of public institutions.”

Mention is also to be made that, in the case of the
misdemeanor referred to above, in respect of the
passive subject thereof, the lawmaker employs the
plural number, within the meaning that the actions
amounting to the material element of misdemeanor
shall be able to disturb public order and tranquility or
incite the citizens’ indignation or prejudice their dignity
and honor.

In accordance with Article 371 of the Criminal
Code, the criminal offence of public order and
tranquility disturbance consist of the “action of an
individual who, in public, through violence committed
against individuals or their assets or by threats or severe
prejudice against personal dignity, disturb public order
and tranquility”.

As it may easily be noticed, the material element
of the contravention provided for in Article 2 paragraph
(1) item (1) of Law no. 61/1991 (republished) is similar
to that of the offence referred to in Article 371 of the
Criminal Code, but there are also differences separating
the contravention from the incrimination amounting to
criminal offence.

The substantial difference  between the
contravention referred to in Article 2 paragraph (1) item
(1) of Law no. 61/1991 and the offence incriminated in
Article 371 of the Criminal Code consists of the fact
that, while the contravention is, in its legal
configuration, a jeopardy offence, the incrimination
provided for in Article 371 of the Criminal Code is an
offence of result.

Thus, the misbehaviour provided for in Article 2
paragraph (1) item (1) of Law no. 61/1991
(republished) amounts to contravention, when, in the
particular circumstances in which it was perpetrated, it
is only able to disturb public order and tranquility,
while the offence provided for in Article 371 of the
Criminal Code only amounts to a criminal offence
when it disturbed public order and tranquility and
therefore entailed a particular outcome.

The legal provisions existing before the effective
date of the New Criminal Code, when the contravention

provided for in Article 2 paragraph (1) item (1) of Law
no. 61/1991 (republished) was provided in Article 2 of
Decree no. 153/1970, and the criminal offence was
provided for in Article 321 of the previous Criminal
Code, it was intended to separate the contravention
from the incrimination.

In one case, the local prosecutor’s office of the
town of Roman, county of Bacau, decided by means of
an ordinance* that the “offence of the individual who,
under the influence, made threats against the clients of
a restaurant, also breaking a glass, as a result of which
the tranquility of the establishment was disturbed, is
susceptible to amount to public order disturbance, as
provided for in Article 321 of the Criminal Code”
(previous, note added).

In the same ordinance, without correlating the
offence committed by the law-maker with the
contravention provided for in Article 2 of Decree no.
153/1970, the prosecutor reached the conclusion that
“having ascertained that the disturbance against the
tranquility of the establishment was not of significant
proportions, that the perpetrator has a mental disorder,
which under the influence determines violent reactions,
that he had alcohol by accident that evening, being
upset because of family misunderstandings, that,
although he has criminal antecedents, his behavior in
the society and at his work place is appropriate and that
he has proven an intention to complete his training, all
of the considerations above should lead to the
conclusion that the misconduct does not have the social
jeopardy of criminal offence and the Court shall impose
an administrative nature, in accordance with Article 18?
of the Criminal Code” (previous — note added).

In criticizing the decision of the prosecutor, the
commentators of the ordinance above have emphasized
that “in order to appropriately classify the offences
committed by the defendant, the prosecutor should
have focused on the distinctive criteria of the criminal
offence of indecent exposure and public order
disturbance, on the contraventions provided for in
Article 2 of Decree no. 153/1970 in letter (a) (“an
individual committing, in public, actions, gestures and
actions or using indecent, offensive, obscene language,
likely to incite citizens’ indignation™) and letter (d)
(“causing scandal in public establishments”) and, in
light of the criteria above, to classify the offences either
in Article 321 of the Criminal Code or in the above-
mentioned sections of Decree no. 153/1970°.”

Between the legal wording stipulating the
contravention set forth in Article 2 paragraph (1) item
(1) of Law no. 61/1991 and the wording of the offence
incriminated under Article 371 of the Criminal Code,
there are also interesting differences as regards the
description of their legal content.

Thus, while the wording of Article 371 of the
Criminal Code, the law-maker refers to “threats or

4 Please see Ordinance no. 161/B/1976 of the local prosecutor’s office of Roman, county of Bacau, notes by I. Pop and VI. Dumbrava in the

Romanian Law Review no. 11/1976, p. 54.

® Please see, in that respect, Vasile Papadopol, Mihai Popovici, Alphabetic repertoire of court practice in criminal matters, for 1976-1980,

Scientific and Encyclopedic Publishing House, Bucharest, 1982, p. 394.
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severe prejudice against personal dignity”, in the
wording of the misconduct provided for in Article 2
paragraph (1) item (1) of Law no. 61/1991, the law-
maker no longer uses the phrase “severe prejudice”, on
the other hand, it explains the manners in which
personal dignity may be prejudiced, in particular:
obscene acts or gestures, abusive language, offensive or
vulgar expressions, all of which shall obviously be
committed in public, provided that they incite the
citizens’ indignation or prejudicing their dignity and
honor.

In comparing the two legal texts, in particular
Article 2 paragraph (1) item (1) of Law no. 61/1991 and
Article 371 of the Criminal Code, it is revealed that
obscene acts or gestures, abusive language or offensive
or vulgar expressions, in public, in order to amount to
the incrimination provided for in Article 371 of the
Criminal Code, need to have a certain intensity
amounting to severe prejudice against personal dignity.
In our opinion, the wording of Article 371 of the
Criminal Code infers that if everything the perpetrator
did could not reach a certain amplitude, causing severe
prejudice against the dignity of the passive subject, the
misconduct shall be qualified as contravention, and not
criminal offence. For instance, if the offence consisted
of a mere curse or the tendentious reference to a
physical flaw of the passive subject, it shall not meet
the constituent elements of the criminal offence
provided for in Article 371 of the Criminal Code.

In terms of structure of the constituent content,
the offence of public order and tranquility disturbance,
as provided for in Article 371 of the Criminal Code has
an alternative content, as it may be committed as
follows:

a) by violence committed against individuals or
assets; this is the case most dealt with in court
practice;

b) by threats or severe prejudice against personal
dignity.

In both regulated methods (a+b), in order to
amount to a criminal offence, the action shall be
committed in public and disturb public order and
tranquility.

In reference to the regulated method specified
under letter (a), committed in public, irrespective of
whether the offence is committed by several
individuals or only one, the offence shall always fall
under the incrimination provided for in Article 371 of
the Criminal Code, and not contravention, because it
reaches an intensity whereby it becomes able to disturb
public order and tranquility and hinder the social
security environment.

The doctrine emphasized that “public order is a
feature of normal social life, where the relationships

between people are conducted in a peaceful manner
under conditions of mutual respect, personal security of
trust in the behavior and actions of others. Public order
and tranquility is disturbed when immoral
manifestations or behaviors take place in public, when
scandal occurs, when people face the risk of being
subject to physical or language violence™®.

As indicated in the beginning of the paper, the
Panel for the settlement of matters of criminal law
decided that the incrimination referred to in Article 371
of the Criminal Code persists even when the threats or
severe prejudice against dignity, disturbing public
order and tranquility are committed against only one
individual. In connection with this assertions, several
clarifications are in order.

As regards the offence of public order and
tranquility disturbance, as regulated in the new
Criminal Code in the manner of “threats or severe
prejudice against personal dignity”, the question arises
whether the perpetration of threats, acts, gestures, or the
use of indecent, offensive, obscene expressions against
only one individual (passive subject) in public, in a
location where, by its nature or intended purpose, is
accessible to public, however, no one is present,
satisfies the constituent content of the incrimination
provided for in Article 371 of the Criminal Code.

In the court practice preceding the effective date
of the New Civil Code, it was decided that the “offence
of having an irreverent behavior against an individual
who reprimanded the perpetrator because he was
singing with others in front of a residential building and
plunging his fist against the other’s face, causing injury,
requiring 12 days’ of medical care, does not amount to
the criminal offence of indecent exposure and public
order disturbance”’. The same court practice preceding
the effective date of the New Criminal Code decided
that the “content of the criminal offence provided for
Article 321 of the Criminal Code (previous — note
added) is not satisfied as regards the offence of an
individual who, after asking permission of the train
attendant, enters a 1% class compartment, where he
knew there was an individual against whom he had
dissatisfaction and uttered offensive words against the
latter, also assaulting him”8,

The doctrine contends that, in case of the offences
provided for in Article 371 of the Criminal Code, what
is relevant for incrimination is not the number of
individuals touched by the author’s actions, but the
disturbance of public order and tranquility by means of
the behavior committed in public and having such
characteristics (violence against individuals, violence
against assets, threats or severe prejudice against
personal dignity)”°.

¢ Costica Paun, Comment in the commented New Criminal Code — special section —third issue, revised and supplemented, Universul Juridic

Publishing House, Bucharest, 2012, p. 928.

" The Supreme Court, Criminal Division, decision no. 1278/1973 in Vasile Papadopol, Mihai Popovici Alphabetic repertoire of court
practice in criminal matters, for 1969-1975, Scientific and Encyclopedic Publishing House, Bucharest, 1972, p. 427.

8 County Tribunal of Brasov, criminal decision no. 829/1972, in Vasile Papadopol, Mihai Popovici, op. cit., p. 429.

®S. Bogdan, D.A. Serban, D. Zlati, The New Criminal Code, special section — Universul Juridic Publishing House, Bucharest, 2014, p. 716.
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The above assertion is accurate, within the
meaning that the violence perpetrated in public, even
against only one individual or only one asset, meets the
constituent elements of the incrimination provided for
in Article 371 of the Criminal Code, however, in our
opinion, in dealing with threats or severe prejudice
against dignity, the number of individuals against
which they are performed also matters.

We believe that the threats or severe prejudice
against the dignity of only one individual, when
committed in public, without any other people in
attendance, meet the constituent elements of the
misconduct provided for in Article 2 paragraph (1) item
(1) of Law no. 61/1991 (thus a contravention) and not
of the incrimination provided for in Article 371 of the
Criminal Code.

In  differentiating  the  above-mentioned
contravention from the offence provided for in Article
371 of the Criminal Code, a decisive element shall be
whether public order and tranquility was indeed
disturbed. If the offences consisting of threats or severe
prejudice against dignity resulted in the disturbance of
public order and tranquility, then we are dealing with
the incrimination provided for in Article 371 of the
Criminal Code, and if the actions were merely likely to
disturb public order and tranquility, without actually
disturbing it, then we are dealing with the contravention
provided for in Article 2 paragraph (1) item (1) of Law
no. 61/1991 (republished).

The criterion of whether public order and
tranquility has been disturbed or not is decisive in
differentiating the contravention from the criminal
offence.

Both the criminal law, and Law no. 61/1991
(republished) do not define the meaning of “public
order and tranquility disturbance”. In its case law, the
former Supreme Tribunal deemed that, in order to rule
in favor of the existence of public order disturbance, it
is required to examine, in reliance upon the evidence
submitted, whether the actions committed by the
defendant were likely or not to induce strong
indignation and disavowal both in the social
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COMPARATIVE STUDY ON THE RIGHT TO HEALTH CARE SYSTEM PRISON
LAW INTENDED TO ROMANIAN NATIONAL HEALTH LAW

Florentina Laurentia GAISTEANU*

Abstract

Health protection represents a protection measure for persons being a guaranteed right in Romania provided by the 34 Article
of Romanian Constitution. The state is liable for taking measures of protecting physical and mental health, both for free persons
and for those persons serving custodial measures.

Starting from the Recommendation of the Committee of Ministers of the Member States relating to the European Prison Rules
Rec (2006) 2, which provides in paragraph 2 of subparagraph 40 — “The organization of health care in prisons - that health
policy from prison will be integrated in national health policy, being compatible with that. That comparative study aims at the
implementation of European’s recommendations in different medical specialty areas.

During this presentation are highlighted identical or different provisions stipulated in the relevant legislation of both two
health systems, concluding that in certain areas of prison system, the state provides extra healthcare legislation.
Comparative study between the right of medical assistance provided by Romanian Prison Legislation and the right of medical
assistance provided by Romanian National Health Care System.

Keywords: health care, legislation, health policy, recomandations, prison

1. Introduction

Staying healthy is one of the fundamental rights
of every person, regardless of race, nationality,
religion, gender, sexual orientation, age or social
origin.

The World Health Organization has provided
since 1946 the definition of health as,, the good
functioning of the body'", requiring each state
acceptance of amendments provided for by the
Constitution of the World Health Organization, the
right to protection health.

In Romania, right of health protection is a
measure of protection a person is a right guaranteed,
provided by the Article 34 of the Constitution, the rule
criminalizing and penalizing any infringements on
public health?.

Also, this law is regulated and in legal norms
adopted by Parliament (Law), Government
(ordinances, resolutions) and other public institutions
that provide the organization and functioning of the
health system and the conditions for granting medical
assistance (orders, decisions).

With a view to ensuring exerting effective right to
health care to citizens of Romania and those who are
separated from society for a time imposed a
consequence of committing a crime, the State has
adopted legal provisions regarding the right to care for

persons deprived of liberty under the criminal sanctions
enforcement regulations.

The living environment of the prison system is
recognized as one with specific medical needs. The
aggressive behavior of some detainees, precarious
sanitary educatio among them, increased risk of sexual
trasnmision disease, poor state of prison conditions in
some penitentiaries are factors conditioning the
maintenance and health protection of persons deprived
of their liberty?.

Recognise that medical assistance in prisons is
important for public health in general has been
stipulated in the Council of Europe recommendations
on "European Prison Rules" and health policy in
Romania had to regulate legal standards for providing
medical assistance to private persons freedom, creating
for the prison system an own health network that is
similar to the public.

National Prison Administration is a public service
responsible with the implementation of the detention
regimes and ensuring recuperative interventions, but
under conditions that guarantee respect for human
dignity, helping ensure all necessary rights®.

Lately, Romanian prison system has faced
numerous interpretations  concerning about
organization and functioning of the healthcare system
from the institutions/organizations for human rights,
the media and the European Court on Human Rights
(ECHR).

* PhD Candidate, Faculty of Law, "Nicolae Titulescu" University of Bucharest (email: laurentiastefan@yahoo.com).
! Health Medical Dictionary "site www / sfatulmedicului.ro accessed on 03.16.2017 hour 18.22.
2 Law 286/2009 Penal Code Art. 352 thwarting disease control, venereal contamination art.353, 354 transmission of AIDS, Art.355 spread

of diseases in animals and plants, water Art.356 Infection.

3 Draft Strategy prison system from 2009 to 2013 - Strategic Objective 3 - quality care for inmates, protecting and promoting health and

preventing illness page 10.

* Penitentiary system strategy project 2009-2013 - page 8 paragraph Mission.
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We live in a society constantly changing and with
its evolution we are witnessing a change in perception
of the role of the prison service in the community.

Frequently the cases reported by the media on the
prison system are focused on presenting inducing flaws
of this system induceing in society, a negative image.
Communication with all relevant community,
transparency decisions and actions with significant
impact on the prison system and improve the
organizational functioning of this segment are essential
for a true penitentiary administration system?®.

The proposed study concerns from the need to
highlight the legal provisions developed by the prison
system and aims to remove first the concept of division
between the two health systems and demonstrate that in
terms of regulatory health policy in prison is organized
in accordance with national health policy.

2. Text content

No doubt over Romania developments, manner of
delivering health faced many legislative health reform
last being represented by Law no0.95 of 2006
Republished. According to the normative act invoked
sure patients are divided into social health insurance
and uninsured.

Health insurance is the main system of health care
financing that ensures access to a basic package for
sure®,

The objectives of the social health insurance
system are: protecting policyholders with respect to
medical costs in case of illness or accident and protect
universally insured, fair and non-discriminatory in
terms of efficient use of the single fund health
insurance’.

Article 221 of the Law n0.95/2006 ***
Republished on healthcare reform provides in para. (1)
d) that people are not proof of being insured is not
ensured only a minimal package of services that
includes health care services, medications and medical
supplies only if surgical emergencies and illnesses
potentially endemoepidemic, monitoring of pregnancy
and child wife, family planning, prevention and care
services to community healthcare.

Due to the fact that the right to health care of
inmates is a right guaranteed legislature has provided
that inmates should have the status of people insured
and not uninsured, but with payment of the contribution
from other sources, a fact stated in letter c) para. 2, art.
224 of Law no. 95/2006 *** Republished on health
reform.

»Are insured persons involved in one of these
situations, the duration, the payment of the contribution
from other sources, according to this law: a sentence of
imprisonment, are under house arrest or in custody and

those enforcement measures referred to in art. 109,
110, 124 and 125 of the Criminal Code, as amended
and supplemented, which is the period of deferment or
interruption of sentence of imprisonment, unless they
have income.".

Transposition of the aforementioned regulation,
legislation is given in the Criminal Execution
provisions of the Order of the Minister of Justice and
Minister of Health n0.429 / C 125/2012 on healthcare
insurance of detainees in the custody of the National
Penitentiary Administration.

Art. 2

Inmates are secured with payment of contribution
for health insurance from the state budget through
special purpose amounts by National Administration of
Penitentiaries budget. ,,Following these issues, health
service costs are paid by the prison unit from the funds
available to them. Because the health insurance applies
to all prisoners, regardless of their financial situation,
resulting consequently that those who, when they were
free and not beeing insured, for various reasons, will
benefit from health insurance under and in accordance
with law.

The process of granting prophylactic and curative
healthcare in Romania are represented by the three
important levels: primary care (family medicine),
specialist outpatient care and hospital care.

Law no.95 /2006 - Art. 30

(1) preventive and curative health care is ensured
through:

a) outpatient medical offices of family physicians
and other specialties, diagnostic and treatment centers,
medical centers, health centers, laboratories and by
other public and private hospitals;

b) public and private hospitals with beds.,,

In order to ensure quality medical care, at least
equivalent to the health network public after 2000
prison system has entered into contract with home
health insurance (CASAOPSNAJ) and primary
healthcare (medical cabinets unit). At that time, entry
into contract with CASAOPSNAJ aimed at relieving
the Directorate General of Prisons, major financial
efforts on providing medical assistance, especially
since that legal norms that Law No.23 / 1969 on the
enforcement of sentences, require that healthcare to be
provided with funds from the state budget.

For understanding the concept of primary
healthcare medical specify the following terms and
definitions according to Law no. Republished 95/2006
on health reform.

ART. 63

(2) The term defines primary health care
providing comprehensive health care, first-contact,

® Draft Strategy prison system in June 2009 - Strategic 2013biectiv 4 - Transparency and true picture of the penitentiary system in society, p.11.
& Art. 219 para. (1) of the Law n0.95 / 2006 republished on health reform.

" Art. 219 par. (2) a) and b) of the Law n0.95 / 2006 republished on health reform.

8 Art. 224 para. (2) c) of Law No. 95/2006 Republished on health reform.
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regardless of the nature of the health problem in the
context of ongoing relationships with patients, disease
presence or absence.

(3) Scope defined in par. (2) subject to the
specialty of family medicine.

ART. 64

f) family medicine cabinet - private health unit
specializes in providing medical services in primary
care, organized under the law.

Exceptionally, ministries and institutions with
own health network may establish the structure of
family medicine cabinets, as public health units;,,

I mention that on 28 April 2006 when Law no0.95
take effect, in Article 60 it makes no reference about
the establishment of family medicine cabinets for
ministries and institutions with own health network.
However, to support the work of medical and other
institutions including the prison system since 2008,
from the legislator courtesy was promulgated
Government Emergency Ordinance (OUG) no.
93/2008, which amended article 60 paragraph f) at that
time for the purposes of establishing by exception, as
public health units, family medicine cabinets and for
ministries and institutions with own health network.

Following this, national health policy for
integration into the prison system has developed legal
rules with references to primary health care
organization, raised by Decision no. 1897/2006
approving the Regulation implementing Law No.
275/2006 on execution of punishments and measures
ordered by the court in criminal proceedings® thereafter
Decision no. 157/2016 approving the Regulation
implementing Law No. 254/2013 on execution of
punishments and measures ordered by the court in
criminal proceedings® and Order of the Minister of
Justice and Minister of Health no.429 / C 125/2012
onhealthcare insurance of detainees in the custody of
National Administration of Penitentiaries'?.

I mention that for countries like Germany,
Norway, Northern Ireland, Holland, Denmark, Latvia,
Lithuania, health care is provided entirely by the state
budget.

Currently, the difference between nationally
family medical care and the penitentiary system is more
practical because in 90% of cases, detainees invoke the
law enforcement - Article 71 of Law no.254 / 2013
which states that:

Art.71

,»(1) The right to healthcare, treatment and care
of sentenced persons is guaranteed without
discrimination as regards their legal situation. Right to
healthcare includes medical intervention, primary
care, emergency care and specialized medical
assistance. The right to treatment includes both health
care and terminal care.

° Art.25.
10 Art.153.
11 Chapter Il Section 1 - Organization of primary care.

(2) Health care, treatment and care in prisons
shall, trained staff, free of charge, by law, on demand
or whenever necessary.

And they require the presentation to cabinet
whenever they wish, cabinets registering an estimated
100 presentations to cabinet / 8 hours against a cabinet
from public national family health network which is
privately and do not accomplish more than 20
presentations to cabinet, programmed according to
rules providing medical assistance in social health
insurance. Any request to the family doctor's office of
public health network over programming is made
against cost.

Prisons Health
Law no.254/2013 (Order no.763/2016
Health care, Note no 3

1.1.1.1 It gives a
single visit per person for
each emergency situation
observed, which was
provided first aid or
which was resolved at the
medical office / home.

1.1.2.1 For each
episode of illness acute /

treatment and care in
prisons shall, trained
staff, free of charge,
by law, on demand or
whenever necessary

subacute or acute to
chronic  conditions /
insured settles a

maximum of two
consultations.

1.13. Periodic
consultations for the
general care of insured
persons  with  chronic
diseases - will be done by
appointment

114 Patient
monitoring includes two
consultations  scheduled
which include the
evaluation of disease
control, screening for
complications,  patient
education, laboratory
investigations and
treatment and a new
monitoring is done after 6
consecutive months,
calculated versus where it
was performed a second
examination of the
monitoring previous case
management.

Healthcare specialist

Specialized medical assistance is regulated
similarly in both health beeing carried out in
accordance with the Contract Framework conditions
for granting medical assistance within the health
insurance system and the methodological norms for its
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application'?, which may be granted both in outpatient
specialist for the prison system and in outpatient
specialized health centers profile public or private
homes under contracts with health insurance.

The provision of specialized medical care is
contained in Article 155 of Decision no. 157/2016
approving the Regulation for enforcement Law
no.254/2013 on execution of punishments and
measures ordered by the court in criminal proceedings
and Article 37 of the Order of the Minister of Justice
and Minister of Health no0.429/C-125/2012 on
healthcare insurance detainees in custody National
administration of Penitentiaries.

The vast majority of investigations recommended
in the specialized clinic (ex.computer Scanner (CT),
magnetic resonance imaging (MRI)) which are need to
be made, many times against cost, in order that the
detained person to benefit from making swift them, and
not wait for a possible appointment to a date too far
removed from the time the recommendation shall be
borne by the prison units.

Dental Healthcare

Public health network in over 90% of dental
offices are organized privately. Even if there are legal
provisions for granting conditions of the minimal basic
package of health services in outpatient specialist
dentistry (Annex 14 of the Order of the National Health
Insurance nr.763 / 2016), the vast majority of dental
offices are not in contract with the health insurance
fund, so that Romanian citizens even if their insured
status, receive dental services only against payment.

In the prison system according to law, stipulated
in executional-criminal legislation, detainee persons
have secured the services of basic dental, free, and in
case of making a dental prosthesis, national house
health insurance covers a percentage of 60% and the
detained person, if it has cash funds, a percentage of
40%, representing personal contribution. If the detained
person lacks the funds to cover his personal
contribution, prison unit is forced to cover the person
deprived of liberty.

Order no0.429 / C-125 on healthcare insurance of
detainees in the custody of National Administration of
Penitentiaries

ART. 39

(1) Preventive dental health care and dental
treatment laid down in the rules for the application of
the Framework Contract on conditions for granting
medical assistance within the system of health
insurance and dental radiographs ensure free and are
settled Fund single national health insurance under the
terms of the framework contract on the conditions for
granting medical assistance within the system of health
insurance and methodological norms for its
application, the personal contribution unsettled the

2 Order National Health Insurance House nr.763 / 377/2016.

national fund for health insurance It is borne by the
budget unit.

(2) Any other dental treatment, except as
provided in par. (1) requested by the inmates will carry
a fee.

(3) Prosthetic treatments are provided according
to the rules for the application of the Framework
Contract on conditions of granting medical assistance
within the health insurance system.

(4) The cost of prosthetic treatments personal
contribution to be paid by the person deprived of
liberty.

(5) Where the person deprived of liberty lost
masticatory function in detention with impaired
concurrent and function of digestion, and is found in
analyzing its income that does not have financial means
necessary to pay personal contribution, this falls the
unit who was sentenced budget, allocated funds for this
purpose or other sources, according to the law.

(6) If the prosthetic treatment is necessary due to
an accident when due in connection with the work that
was assigned to the detained person or the fault of
proven employees of the National Administration of
Penitentiaries, consideration therefor shall be,, unit
covered by the budget.,,

In the case of dental medical care for inmates,
European Court of Human Rights (ECHR) ruled
against Romania judgment of violation of Art. 3 of the
Convention for the Protection of Human Rights and
Fundamental Freedoms, retaining as maltreatment
cases of delays in providing dentures to certain
prisoners who lacked funds and penitentiaries had not
provided funds to cover personal contribution to the
detained person. (Fane Ciobanu against Romania no
27.240/03/2012).

Hospital care

Hospital care for inmates in prisons is performed
inpatient hospital and other hospitals of similar homes
under contracts with health insurance?®,

Law no. 254/2013 on execution of punishments
and measures ordered by the court in criminal
proceedings within prisons-hospital Art.12 par. (2) c)
as special prisons.

First of all the operation of prison-hospital is
primarily and necessary operation of the prison system,
which is consistent with the provisions of the Standard
Minimum Rules of the United Nations Universal
Declaration of Human Rights, which states: "The
medical care were paramount and detainees' health
should be a priority in jail. The level of health care in
prison and medication must be at least equivalent to
those of society."

Prisons-hospital are in contract with the health
insurance fund (CASAOPSNAJ) empower funds for
hospital services provided to inmates, relieving the

13 Article 158 para. (1) GD no.157 / 2016 approving the Regulation implementing Law No. 254/2013 on execution of punishments and

measures ordered by the court during the criminal trial.
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budget of the National Administration of Penitentiaries
of the major financial efforts on healthcare insurance.

So far the health reform law (Law no.95 / 2006)
failed to integrate the specificities prison-hospital, they
are often required to apply rules that conflict with
execution - criminal practice. Following these aspects
prison hospital they were considered as any hospital
unit in the public system is obliged to secure funding in
the first laugh from their own income as required by
Article 11 para. (8) of Decision no.756/2016
organization, functioning and powers of the National
Penitentiary Administration and the amendment of the
Government Decision nr.652 / 2009 on the
organization and functioning of the Ministry of Justice.

»(8) Prisons-hospital are providing special
prisons, law, medical services under the specific
conditions of the prison system. Prisons hospital are
funded entirely from own revenues through social
health insurance system and other own revenue; they
may receive money from the state budget under the
law,,

It must be emphasized that the organization of
prison-hospital may not be similar to any hospital unit
in the public system or in the system of defense and
public order, their work entails obviously a special
specific, given the nature of the disease, the risk posed
to the staff, specific modalities of action, guard and

escort. Regarding financing regime it certainly can not
be like other establishments of public health or those of
the defense system, as these special prisons do not
provide health services surcharge for other people
outside the prison system.

Applying the same hospital for prisons specific
funding regime in the public hospitals, while the legal
status and scope of activity is totally different, which
created over time problems financing and operation of
these units.

3. Conclusions

Specifics of healthcare in the prison system
imposed adapting and harmonization of all regulations
which relate both to the execution of sentences and the
health care.

A comparative analysis of legal norms
underpinning of the right to health care in the prison
system to the public health network, health policy
highlights that the prison system has made significant
progress in recent years. As measures to improve the
regulatory framework is necessary for the public health
system to accept the specifics of the particular
peculiarities prison hospital and to integrate these units
in health reform legislation.

Law No. 254/2013 on execution of punishments and measures ordered by the court during the criminal trial;
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FREEDOM OF EXPRESSION AND VIOLENCE AGAINST JOURNALISTS

Radu Florin GEAMANU*

Abstract

This study will contain an analysys on the international and regional standards in the field of freedom of expression, as
stipulated in the United Nations conventions and in the European Convention of Human Rights.
Further we will establish a link between the breach of the freedom of expression when cases of violence against journalists

arise, especially tackling the impunity problem.

The paper will focus on the study of the ECtHR judgements regarding freedom of expression and cases of violence against
journalists. Also, we will address the recent recommendations at the Council of Europe level.
Concluding, the study will attempt to express some reccommendations in solving the problem of violence against journalists.

Keywords: freedom of expression; journalists; violence; United Nations; Council of Europe; ECHR.

1. Introduction

Freedom of expression can take many forms,
encompassing verbal, artistic, and pshycal expression.
Freedom of opinion and expression is the cornerstone
of any democratic society. However, it is a freedom
which, as history attests, has been, and is, compromised
in a number of States?.

The right to freedom of expression, guaranteed
both at international level (Universal Declaration of
Human Rights, International Covenant on Civil and
Political Rights) and regional level (Convention for the
Protection of Human Rights), constitutes one of the
essentials in a democratic society, ensuring, amongst
others, the sound information of the citizens and, if
proper implemented, an effective functioning of the
rule of law.

So, from this perspective, safeguarding freedom
of expression has an even more importance when
coupled with the necessity to safeguard the integrity of
the jurnalists and to protect them from cases of
violence.

Of course, given the expansion of internet-based
information, when referring to journalists, one should
have in mind a larger interpretation of the notion, rather
than the stricto sensu one. Thus, the term ‘journalists’
will include media workers and social media producers
who produce significant amounts of public-interest
journalism.

At Council of Europe (CoE) level, the term
‘journalist’ means any natural or legal person who is
regularly or professionally engaged in the collection

and dissemination of information to the public via any
means of mass communication?.

Also, ongoing technological developments have
transformed the traditional media environment, as
described, inter alia, in CM/Rec(2011)7 on a new
notion of media®, leading to new conceptions of media
and new understandings of the evolving media
ecosystem.  Advances in  information  and
communication technologies have made it easier for an
increasingly broad and diverse range of actors to
participate in public debate. Consequently, the
European Court of Human Rights has repeatedly
recognised that individuals, civil society organisations,
whistle-blowers and academics, in addition to
professional journalists and media, can all make
valuable contributions to public debate, thereby playing
a role similar or equivalent to that traditionally played
by the institutionalised media and professional
journalists®,

2. Freedom of expression

2.1.International level

At international level, freedom of expression is
provided for in art. 19 of the Universal Declaration of
Human Rights (1948), which states that everyone has
the right to freedom of opinion and expression; this
right includes freedom to hold opinions without
interference and to seek, receive and impart
information and ideas through any media and
regardless of frontiers. Similarry, the International
Covenant on Civil and Political Rights (1966) provides,
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in article 19 para.2 and 3, that everyone shall have the
right to freedom of expression; this right shall include
freedom to seek, receive and impart information and
ideas of all kinds, regardless of frontiers, either orally,
in writing or in print, in the form of art, or through any
other media of his choice. The exercise of the rights
provided for in paragraph 2 of this article carries with
it special duties and responsibilities. It may therefore
be subject to certain restrictions, but these shall only be
such as are provided by law and are necessary: (a) For
respect of the rights or reputations of others; (b) For
the protection of national security or of public order
(ordre public), or of public health or morals.

2.2. Regional level

At regional level, freedom of expression is
regulated in art. 10 from the Convention for the
Protection of Human Rights (ECHR):

1. Everyone has the right to freedom of
expression. This right shall include freedom to hold
opinions and to receive and impart information and
ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent
States from requiring the licensing of broadcasting,
television or cinema enterprises.

2. The exercise of these freedoms, since it carries
with it duties and responsibilities, may be subject to
such formalities, conditions, restrictions or penalties as
are prescribed by law and are necessary in a
democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or
morals, for the protection of the reputation or rights of
others, for preventing the disclosure of information
received in confidence, or for maintaining the authority
and impartiality of the judiciary.

2.3. Freedom of expression

In an impressive amount of judgments the
European Court of Human Rights (ECtHR) has found
that the national level of protection of the right to
freedom of expression, media freedom and rights of
journalists does not meet the requirements of Article 10
ECHR. The Court’s case law has emphasized that
freedom of expression constitutes one of the essential
foundations of a democratic society and one of the
basic conditions for its progress and for each
individual’s  self-fulfilment, while restrictions and
sanctions need a relevant, pertinent and sufficient
motivation. An interference with free speech and media

freedom can only be justified if there is a pressing
social need and insofar as the interference is
proportionate to the aim pursued?®.

Any interference with the right to freedom of
expression of journalists and other media actors
therefore has societal repercussions as it is also an
interference with the right of others to receive
information and ideas and an interference with public
debate®.

In a democratic system, the acts or omissions of
government must be subject to the close scrutiny not
only of the legislative and judicial authorities but also
of the media and public opinion. The interest which the
public may have in particular information can
sometimes be so strong as to override even a legally
imposed duty of confidence’.

In Bucur and Toma v. Romania the Court
considered that the general interest in the disclosure of
information revealing illegal activities within the
Romanian Intelligence Services (RIS) was so important
in a democratic society that it prevailed over the interest
in maintaining public confidence in that institution. The
Court observed that the information about the illegal
telecommunication  surveillance of  journalists,
politicians and business men that had been disclosed to
the press affected the democratic foundations of the
State. Hence it concerned very important issues for the
political debate in a democratic society, in which public
opinion had a legitimate interest. The fact that the data
and information at issue were classified as ‘ultra-secret’
was not a sufficient reason in this case to interfere with
the whistleblower’s right to divulge the information.
The conviction of Bucur for the disclosure of
information to the media about the illegal activities of
RIS was considered as a violation of Article 10 ECHRE.

2.4. Restrictions

It was noted that at first sight it is remarkable that
precifically with respect to the right to freedom of
expression, to which Western democracies attach such
great value, the restrictions are formulated more
broadly than with respect to other rights and freedoms.
However, in practice this broad formulation is of little
impact®.

Subject to paragraph 2 of Article 10 [of the
European Convention on Human Rights], it is
applicable not only to ‘information’ or ‘ideas’ that are
favorably received or regarded as inoffensive or as a
matter of indifference, but also to those that offend,
shock or disturb the State or any sector of the

° D. Voorhoof, On the Road to more Transparency: Access to Information under Article 10 ECHR, 2014, accessed March 20, 2017,
http://journalism.cmpf.eui.eu/discussions/transparency-access-to-information-article-10-echr/.

6 CoE, Committee of Ministers,

Recommendation CM/Rec(2016)4 of the Committee of Ministers to member States

on the protection of journalism and safety of journalists and other media actors, adopted 13 April 2016, no. 2.

" ECtHR, Grand Chamber, 12 February 2008, no. 14277/04, Guja v. Moldova, § 74. All the ECtHR judgements mentioned in this study are
available on the website of the ECtHR - http://hudoc.echr.coe.int and were accesed in March 20, 2017.

8 ECtHR 8 January 2013, no. 40238/02, Bucur and Toma v. Romania, in D. Voorhoof, On the Road to more Transparency: Access to
Information under Article 10 ECHR. In its judgment the Court also relied on Resolution 1729(2010) of the Parliamentary Assembly of the

Council of Europe on protecting whistleblowers.

° P. van Dijk, F. van Hoof, A. van Rijn, L. Zwaak (editors), Theory and practice of the European Convention on Human Rights, 4th edition

(Antwerpen-Oxford: Intersentia, 2006), 793.
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population. Such are the demands of that pluralism,
tolerance and broadmindedness without which there is
no ‘democratic society’°.

Tolerance and respect for the equal dignity of all
human beings constitute the foundations of a
democratic, pluralistic society. That being so, as a
matter of principle it may be considered necessary in
certain democratic societies to sanction or even prevent
all forms of expression which spread, incite, promote
or justify hatred based on intolerance (...), provided
that any ‘formalities’, ‘conditions’, ‘restrictions’ or
‘penalties’ imposed are proportionate to the legitimate
aim pursued?®.

Note should be made that, the essential function
of the press is always taken into account when an
assessment is made whether in the given situation a
restiriction of the freedom of expression is permissible
or not*,

Interference by public authority in exercising the
rights provided for in Article 10 will only be valid and
legal if it meets the requirements of paragraph 2 of
Article 10: such interference was prescribed by law,
motivated by one or more of the legitimate aims set out
in that paragraph, and necessary in a democratic
society.

Concluding there are 3 main conditions that have
to be met in order to meet the requirements of
paragraph 2 of Article 10:

» A measure is prescribed by the law if it has, both,
basis in domestic law and the national law, and it
has a certain quality, meaning that it must be
accessible to the person concerned and
foreseeable as to its effects?®.

» The interference must purse a legitimate aim
which justifies the interference with its rights.

> Finally, the interference must be necessary in a
democratic society. As set forth in Article 10,
this freedom is subject to exceptions. Such
exceptions must, however, be construed strictly,
and the need for any restrictions must be
established convincingly, particularly where the
nature of the speech is political rather than
commercial. The Court’s task, in exercising its
supervisory jurisdiction, is not to take the place
of the competent national authorities but rather
to review under Article 10 the decisions they
delivered pursuant to their power of
appreciation. This does not mean that the
supervision is limited to ascertaining whether the
respondent State exercised its discretion
reasonably, carefully and in good faith; what the

0 ECtHR, 7 December 1976, Handyside v. the United Kingdom, §49.

11 ECtHR, 6 July 2006, Erbakan v. Turkey, §56.

Court has to do is to look at the interference
complained of in the light of the case as a whole
and determine whether it was “proportionate to
the legitimate aim pursued” and whether the
reasons adduced by the national authorities to
justify it are “relevant and sufficient”. In doing
s0, the Court has to satisfy itself that the national
authorities applied standards which were in
conformity with the principles embodied in
Article 10 and, moreover, that they relied on an
acceptable assessment of the relevant facts4.

3. Violence against journalists and the
>chilling’ effect

3.1. International level

Journalists play a particularly prominent role in
society: when they are threatened, attacked or killed,
information flows shrink and entire communities are
cowed. Citizens are deprived of the necessary
information to develop their own opinions and take
informed decisions about their lives and development?s.

The safety of journalists and the struggle against
impunity for their Killers are essential to preserve the
fundamental right to freedom of expression, guaranteed
by Article 19 of the Universal Declaration of Human
Rights. Freedom of expression is an individual right, for
which no one should be killed, but it is also a collective
right, which empowers populations through facilitating
dialogue, participation and democracy, and thereby
makes autonomous and sustainable development
possiblet®.

In July 2011, article 19 was the subject of the
General Comment 34 by the Human Rights Committee,
which stated that States parties should put in place
effective measures to protect against attacks aimed at
silencing those exercising their right to freedom of
expression. Paragraph 3 may never be invoked as a
justification for the muzzling of any advocacy of multi-
party democracy, democratic tenets and human rights.
Nor, under any circumstance, can an attack on a
person, because of the exercise of his or her freedom of
opinion or expression, including such forms of attack
as arbitrary arrest, torture, threats to life and killing,
be compatible with article 19. Journalists are
frequently subjected to such threats, intimidation and
attacks because of their activities. So too are persons
who engage in the gathering and an alysis of
information on the human rights situation and who
publish human rights-related reports, including judges

2P, van Dijk, F. van Hoof, A. van Rijn, L. Zwaak (editors), Theory and practice of the European Convention on Human Rights, 4th edition

(Antwerpen-Oxford: Intersentia, 2006), 775.
¥ ECtHR, Grand Chamber, Amann v. Switzerland, no. 27798/95.

14 ECtHR, 28 June 2001, VgT Verein Gegen Tierfabriken v. Switzerland, no. 24699/94, §66, 68.
15 U.N., Implementation Strategy 2013-2014 on U.N. Plan of Action on the safety of journalists and the issue of impunity, 2, accessed March 20,
2017, http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CI/Cl/pdf/official_documents/Implementation_Strategy 2013-2014_01.pdf.

16 UN,

Plan of Action on the safety of journalists and the issue of impunity, 2012, 1, accessed March 20, 2017,

http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CI/Cl/pdf/official_documents/UN-Plan-on-Safety-Journalists_ EN_UN-Logo.pdf.
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and lawyers. All such attacks should be vigorously
investigated in a timely fashion, and the perpetrators
prosecuted, and the victims, or, in the case of killings,
their representatives, be in receipt of appropriate forms
of redress?’.

Also, Resolution 298 condemns violence against
journalists and calls upon its Member States to uphold
their obligation to prevent, investigate, prosecute and
sentence those which are commiting crimes against
journalists. More to the point, the legislation must
provide that the persons responsible for offences
against journalists discharging their professional duties
or the media must be judged by civil and/or ordinary
courts and that there should be no statute of limitations
for crimes against persons when these are perpetrated
to prevent the exercise of freedom of information and
expression or when their purpose is the obstruction of
justice?®.

Moreover, Human Rights Council condemned in
the strongest terms all attacks and violence against
journalists and expressed its concern that there was a
growing threat to the safety of journalists posed by non-
State actors?.

While recognizing that investigating crimes
against journalists remains the responsibility of
Member States, the acts of violence and intimidation
(including murder, abduction, hostage taking,
harassment, intimidation and illegal arrest and
detention) are becoming ever more frequent in a variety
of contexts. Notably, the threat posed by non-state
actors such as terrorist organizations and criminal
enterprises is growing. This merits a careful, context
sensitive consideration of the differing needs of
journalists in conflict and non-conflict zones, as well as
of the different legal instruments available to ensure
their protection?.

Impunity has remained the predominant trend,
with few perpetrators of killings or attacks against
journalists being brought to justice. Impunity refers to
the effect of exemption from punishment of those who
commit a crime. It thus points to a potential failure of
judicial systems as well as the creation of an
environment in which crimes against freedom of
expression go unpunished, posing a serious threat to
freedom of expression. The practice and expectation of

impunity may further encourage violations of
numerous human rights besides freedom of expression
and press freedom, while also encouraging other forms
of criminality. Physically silencing criticism, arbitrary
arrests and detention, enforced disappearance,
harassment and intimidation have often been aimed at
silencing not only journalists, but also intimidating a
population towards self-censorship?.

In other words, impunity remains one of the
greatest challenges to the safety of journalists around
the world. As violence against and harassment of
journalists goes unpunished, the problem persists and
even increases. However, if real legal consequences
exist, perpetrators may think twice before committing
such acts. The problem of impunity for crimes
committed against journalists is acute and enduring,
and it must be addressed by all stakeholders - especially
government and state representatives — in order to have
any hope of resolution?®,

The safety of journalists and question of avoiding
impunity for acts of violence against them interacts, also,
with other relevant provisions from the Universal
Declaration of Human Rights, such as: the right to life
(Article 2), the prohibition of torture (Article 3), the right
to liberty and security (Article 5), the right to a fair trial
(Article 6), no punishment without law (Article 7) and
the right to an effective remedy (Article 13).

3.2. Regional level

It is alarming and unacceptable that journalists
and other media actors in Europe are increasingly being
threatened, harassed, subjected to surveillance,
intimidated, arbitrarily deprived of their liberty,
physically attacked, tortured and even killed because of
their investigative work, opinions or reporting,
particularly when their work focuses on the misuse of
power, corruption, human rights violations, criminal
activities, terrorism and fundamentalism. These abuses
and crimes have been extensively documented in
authoritative reports published by the media, non-
governmental organisations and human rights
defenders?,

Protection of journalism and safety of
journalists and other media actors must be organized
into four pillars: prevention, protection, prosecution

1 U.N., Human Rights Committee, General comment No. 34. Article 19: Freedoms of opinion and expression, 102nd session, Geneva, 11-
29 July 2011, 12 September 2011, no. 23, accessed March 20, 2017, http://www2.ohchr.org/english/bodies/hrc/docs/ge34.pdf.

18 U.N.E.S.C.O. (United Nations Educational, Scientific and Cultural Organization), General Conference, Twenty-ninth Session, Paris, 21
October to 12 November 1997, accessed March 20, 2017, http://unesdoc.unesco.org/images/0011/001102/110220E.pdf.

1% U.N., Implementation Strategy 2013-2014 on U.N. Plan of Action on the safety of journalists and the issue of impunity, 24-25.

2 U.N., The UN Human Rights Council Resolution A/HRC/21/12 on the Safety of Journalists, adopted by consensus in September 2012, in
U.N., Implementation Strategy 2013-2014 on U.N. Plan of Action on the safety of journalists and the issue of impunity, 23.

See, also: The Belgrade Declaration, 2004; The Medellin Declaration, 2007; The Carthage Declaration, 2012; The San Jose Declaration,
2013, on ‘Safe to Speak: Securing Freedom of Expression in all Media’ and The Paris Declaration, 2014, on ‘Media Freedom for a Better

Future: Shaping the Post-2015 Development Agenda’ .

2L U.N., Plan of Action on the safety of journalists and the issue of impunity, 4.
2 U.N.E.S.C.O., World Trends in Freedom of Expression and Media Development, 2014, 87, accessed March 20, 2017,

http://unesdoc.unesco.org/images/0022/002270/227025e.pdf.

2 The International Women’s Media Foundation, An overview of the current challenges to the safety and protection of journalists, 2016, 4,
accessed March 20, 2017, https://www.iwmf.org/wp-content/uploads/2016/02/IWMFUNESCO-Paper.pdf.

% CoE, Committee of Ministers,

Recommendation CM/Rec(2016)4 of the Committee of Ministers to member States

on the protection of journalism and safety of journalists and other media actors, recitals - no. 1.
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(including a specific focus on impunity) and promotion
of information, education and awareness-raising:

» Prevention: Member States should put in place a
comprehensive legislative framework that
enables journalists and other media actors to
contribute to public debate effectively and
without fear. The legislative framework,
including criminal law provisions dealing with
the protection of the physical and moral integrity
of the person, should be implemented in an
effective manner, including through
administrative mechanisms and by recognising
the particular roles of journalists and other media
actors in a democratic society?.

> Protection: Legislation criminalising violence
against journalists should be backed up by law
enforcement machinery and redress mechanisms
for victims (and their families) that are effective
in practice. Clear and adequate provision should
be made for effective injunctive and
precautionary forms of interim protection for
those who face threats of violence. State
authorities have a duty to prevent or suppress
offences against individuals when they know, or
should have known, of the existence of a real and
immediate risk to the life or physical integrity of
these individuals from the criminal acts of a third
party and to take measures within the scope of
their powers which, judged reasonably, might be
expected to avoid that risk. State officials and
public figures should not undermine or attack the
integrity of journalists and other media actors,
nor should they require, coerce or pressurise, by
way of violence, threats, financial penalties or
inducements or other measures, journalists and
other media actors to derogate from accepted
journalistic standards and professional ethics by
engaging in the dissemination of propaganda or
disinformation. State officials and public figures
should publicly and unequivocally condemn all
instances of threats and violence against
journalists and other media actors, irrespective of
the source of those threats and acts of violence 2.

> Prosecution: Investigations must be effective in
the sense that they are capable of leading to the
establishment of the facts as well as the
identification and eventually, if appropriate,
punishment of those responsible. The authorities
must take every reasonable step to collect all the

% CoE, Committee of Ministers,

evidence concerning the incident. The
conclusions of the investigation must be based
on thorough, objective and impartial analysis of
all the relevant elements, including the
establishment of whether there is a connection
between the threats and violence against
journalists and other media actors and the
exercise of journalistic activities or contributing
in similar ways to public debate. For an
investigation to be effective, the persons
responsible for, and who are carrying out, the
investigation must be independent and impartial,
in law and in practice. Any person or institution
implicated in any way with a case must be
excluded from any role in investigating it.

Moreover, investigations should be carried out

by specialised, designated units of relevant State

authorities in which officials have been given
adequate training in international human rights
norms and safeguards?”.

» Promotion of information, education and
awareness raising on the issue of violence
against journalists is extremely important, as it
is aimed at underlining the necessity to respect
the freedom of expression. Also, training
programmes should be organized, as well as
putting in place a platform for cooperation
between public institutions and civil society.
Regarding the impunity problem, it should be

stated firmly that impunity represents the general
failure of the functions of government and the rule of
law.

In recent years a large number of cases of killings
and attacks on journalists remain unsolved. The low
rate of successful prosecution in cases involving
journalists is in contrast with the much higher
conviction rate recorded in cases of violent crime where
the victim is a nonjournalist?®,

Impunity is a serious barrier to safeguarding a
free press. The failure to properly investigate and
prosecute crimes against journalists needs to be
urgently addressed. By effectively prosecuting
criminals, governments can decrease the number of
future attacks?.

In order for an investigation to be effective, it
should respect the following essential requirements:
adequacy, thoroughness, impartiality and
independence, promptness and public scrutiny°.

Recommendation CM/Rec(2016)4 of the Committee of Ministers to member States

on the protection of journalism and safety of journalists and other media actors, no. 2, 3.

% CoE, Committee of Ministers,

Recommendation CM/Rec(2016)4 of the Committee of Ministers to member States

on the protection of journalism and safety of journalists and other media actors, no. 8, 9, 15.

27 CoE, Committee of Ministers,

Recommendation CM/Rec(2016)4 of the Committee of Ministers to member States

on the protection of journalism and safety of journalists and other media actors, no. 18-20.

% O.S.CE., Safety of journalists
http://www.osce.org/fom/118052?download=true.

guidebook,  2nd

edition, 2014, 72-75, accessed March 20, 2017,

2 0.S.C.E. - The OSCE representative on freedom of the media, safety of journalists. Why it matters, accessed March 20, 2017, accessed

March 20, 2017, http://www.osce.org/fom/101983?download=true.

% CoE, Committee of Ministers, Guidelines of the Committee of Ministers of the Council of Europe on eradicating impunity for serious

human rights violations.
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When it occurs, impunity is caused or facilitated
notably by the lack of diligent reaction of institutions
or state agents to serious human rights violations (e.g.
in relation with art. 2, 3, 4, 5 paragraph 1, 8 of the
Convention). In these circumstances, faults might be
observed within state institutions, as well as at each
stage of the judicial or administrative proceedings®.

Combating impunity requires that there be an
effective investigation in cases of serious human rights
violations, whether committed by state agents or
private persons. This duty has an absolute character3?,

Where an arguable claim is made, or the
authorities have reasonable grounds to suspect that a
serious human rights violation has occurred, the
authorities must commence an investigation on their
own initiative. Although there is no right guaranteeing
the prosecution or conviction of a particular person,
prosecuting authorities must, where the facts warrant
this, take the necessary steps to bring those who have
committed serious human rights violations to justice. A
decision either to refuse to initiate or to terminate
investigations may be taken only by an independent and
competent authority in accordance with the criteria of
an effective investigation. It should be duly reasoned.
Such decisions must be subject to appropriate scrutiny
and be generally challengeable by means of a judicial
process. Also, States should ensure the independence
and impartiality of the judiciary in accordance with the
principle of separation of powers. Proceedings should
be concluded within a reasonable time. The sentences
which are handed out should be effective, proportionate
and appropriate to the offence committed. Domestic
court judgments should be fully and speedily executed
by the competent authorities®.

Regarding the positive obligations of the State,
the ECtHR has constantly held that public authorities
have positive obligations inherent in an effect respect
of the rights concerned. Consequently, for a real and
effective exercise of certain freedoms the State’s duty
isn’t only not to interfere, but also the State has the
obligation to take measures of protection. In order to be
in line with ECtHR case-law, such positive measures a
fair balance has to be struck between the general
interest of the community and the interests of the
individual and, also, the obligation must not be
interpreted in such a way as to impose an impossible or
disproportionate burden on the authorities®*.

On the positive obligations of the state which rise
under article 10, the Court has frequently stressed the

fundamental role of freedom of expression in a
democratic society, in particular where, through the
press, it serves to impart information and ideas of
general interest, which the public is moreover entitled
to receive (see, for example, mutatis mutandis,
Observer and Guardian v. the United Kingdom, 8§59,
and Informationsverein Lentia and Others v. Austria,
§38). Such an undertaking cannot be successfully
accomplished unless it is grounded in the principle of
pluralism, of which the State is the ultimate guarantor®.

The concept of positive obligation assumes
greater importance in relation to any violence or threats
of violence directed by private persons against other
private persons, such as the press, exercising free
speech. In this sense, in the Ozgir Giindem v. Turkey
case, the Court has held that, although the essential
object of many provisions of the Convention is to
protect the individual against arbitrary interference by
public authorities, there may in addition be positive
obligations inherent in an effective respect of the rights
concerned. It has found that such obligations may arise
under Article 8 and Article 11. Obligations to take steps
to undertake effective investigations have also been
found to accrue in the context of Article 2 and Article
3, while a positive obligation to take steps to protect life
may also exist under Article 2. The Court recalls the
key importance of freedom of expression as one of the
preconditions for a functioning democracy. Genuine,
effective exercise of this freedom does not depend
merely on the State’s duty not to interfere, but may
require positive measures of protection, even in the
sphere of relations between individuals. In determining
whether or not a positive obligation exists, regard must
be had to the fair balance that has to be struck between
the general interest of the community and the interests
of the individual, the search for which is inherent
throughout the Convention®,

3.3. Case study: prohibition of torture

» Substantial limb. The safety of journalists
regarding the acts of violence against them
interacts, inter alia, with Article 3 of the ECHR
regulating the principle of pohibitoion of torture.

Acrticle 3 of the ECHR enshrines one of the basic
values of the democratic societies whose core purpose
is to protect a person’s dignity and physical integrity —
prohibition, in absolute and unqualified terms, of
torture or inhuman or degrading treatment or
punishment®’.

31 CoE, Committee of Ministers, Guidelines of the Committee of Ministers of the Council of Europe on eradicating impunity for serious
human rights violations, adopted on 30 March 2011 at the 1110th meeting of the Ministers’ Deputies, accessed March 20, 2017,
https://rm.coe.int/ CoOERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016805cd111

%2 CoE, Committee of Ministers, Guidelines of the Committee of Ministers of the Council of Europe on eradicating impunity for serious

human rights violations.

3 CoE, Committee of Ministers, Guidelines of the Committee of Ministers of the Council of Europe on eradicating impunity for serious

human rights violations.

3 See, for example, Rees v. the United Kingdom, 17 October 1986, §37, and Osman v. the United Kingdom, 8 October 1998, §116.
% ECtHR, Research Report. Positive obligations on member States under Article 10 to protect journalists and prevent impunity, 2011, 4-5,
accessed March 20, 2017, http://www.echr.coe.int/Documents/Research_report_article_10_ENG.pdf .

3% ECtHR, Ozgiir Giindem v. Turkey, no. 23144/93, §42-43.
37 Article 3 — Prohibition of torture.

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.
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The unconditional terms of article 3 also mean
that there can never, under the Convention or under
international law, be a justification for acts which
breach the article. In other words, there can be no
factors which are treated by a domestic legal system as
justification for resort to prohibited behaviour — not the
behaviour of the victim, the pressure on the perpetrator
to further an investigation or prevent a crime, any
external circumstances or any other factor3®.

According to the well-established case-law of the
Court, ill-treatment must attain a minimum level of
severity if it is to fall within the scope of Article 3. The
assessment of this minimum level of severity is
relative; it depends on all the circumstances of the case,
such as the duration of the treatment, its physical and
mental effects and, in some cases, the sex, age and state
of health of the victim. In order for a punishment or
treatment associated with it to be “inhuman” or
“degrading”, the suffering or humiliation involved
must in any event go beyond that inevitable element of
suffering or humiliation connected with a given form of
legitimate treatment or punishment®.

» From the procedural point of view, where an
individual raises an arguable claim that he has
been seriously ill-treated in breach of article 3 of
the Convention, the member state has an
obligation to initiate a thorough, prompt,
independent and effective investigation, which
should be capable of leading to the establishment
of the facts of the case and, if the allegations
prove to be true, to the identification and
punishment of those responsible. This means that
the authorities must always make a serious
attempt to find out what happened and should not
rely on hasty or ill-founded conclusions to close
their investigation or as the basis of their
decisions. They must take all reasonable steps
available to them to secure the evidence
concerning the incident, including, inter alia,
eyewitness testimony, forensic evidence etc.
Any deficiency in the investigation which
undermines its ability to establish the cause of
injuries or to identity the persons responsible will
risk falling foul of this standard. For an effective
investigation into alleged ill-treatment by state
agents, such investigation should be
independent. Thus, the investigation lacked
independence where members of the same
division or detachment as those implicated in the
alleged ill-treatment were undertaking the
investigation. The independence of the

investigation implies not only the absence of a
hierarchical or institutional connection, but also
independence in practical terms*°.

> In Najafli v. Azerbaijan*, a journalist had been
beaten by the police while covering an
unauthorised demonstration in Baku. The Court
noted that the role of the press in imparting
information and ideas on matters of public
interest undoubtedly included reporting on
opposition gatherings and demonstrations which
was essential for the development of any
democratic society. It found in particular that the
physical ill-treatment by State agents of
journalists carrying out their professional duties
had seriously hampered the exercise of their right
to receive and impart information. Irrespective of
whether there had been any actual intention to
interfere with Mr Najafli’s journalistic activity,
he had been subjected to unnecessary and
excessive use of force, despite having made clear
efforts to identify himself as a journalist at work.
In conclusion, the Court found violations of
Article 3 (prohibition of inhuman or degrading
treatment) concerning Mr Najafli’s ill-treatment,
on the procedural limb of Article 3, concerning
the investigation into his claim of ill-treatment
and also of Article 10 regarding freedom of
expression®?,

3.4. Statistics

Pursuant to the International Press Institute, in the
period since 2000, more than 900 journalists have been
killed as a result of their professional activities. The
number of violent attacks against journalists is rising.
The increase of targeted killings against representatives
of the critical media is particularly alarming. At the
same time, the number of resolved cases is appallingly
low — around 94% of reported cases are never resolved
and perpetrators enjoy impunity*®,

Around 19 journalists were killed in Central &
Eastern Europe in 2007-2012. As a comparison, only 3
journalists were killed in the same period in Western
Europe & North America®.

According to UNESCO data, fewer than one in
ten killings of journalists have led to a conviction in the
past period. The UN Special Rapporteur on the
Promotion and Protection of the Right to Freedom of
Opinion and Expression has attributed the root cause of

% A. Reidy, The prohibition of torture. A guide to the implementation of Article 3 of the European Convention on Human Rights. Human
rights handbooks, No. 6, Directorate General of Human Rights, Council of Europe, 2002, 19, accessed March 20, 2017,
http://echr.coe.int/NR/rdonlyres/0B190136-F756-4679-93EC-42EEBEADS50C3/0/DG2ENHRHAND062003.pdf.

% See, mutatis mutandis, ECtHR, 20 November 2012, Ghiuriu v. Romania, §52-53.

“0 See, mutatis mutandis, ECtHR, 26 January 2006, Mikhenyev v. Russia, §107-108, 110.

4L ECtHR, 2 October 2012, Najafli v. Azerbaijan, no. 2594/07.

42 See, CoE, Media coverage of protests and demonstratios. Thematic factsheet, February 2016, accessed March 20, 2017,
https://rm.coe.int/CoOERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016805a39ch.

43 Austria, Safety of Journalists, accessed March 20, 2017, http://www.austria.org/safety-of-journalists/.

# U.N.E.S.C.0., World Trends in Freedom of Expression and Media Development, 2014, 85.
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impunity to the lack of political will to pursue
investigations®.

While the commitment to protect freedom of the
media is a noble goal, its implementation has not been
successful so far. In the OSCE region, around 30
journalists are estimated to have been killed in the past
five years alone. And that number is surpassed
exponentially by those who were beaten or whose lives
were threatened“®.

3.5. Cases of violence against journalists

» Romania. Reporters Without Borders invoked
the freelance cameraman Christian Gesellmann’s
violent arrest by police officers while covering
an anti-government demonstration in Bucharest
on Wednesday 1 February 2017. The police hit
Gesellmann and held him for several hours for
refusing to delete or surrender the video he had
shot of clashes between police officers and
hooligans during the protest. Gesellmann was
not clearly identified as a journalist and did not
have a Romanian press card. But it would not
have taken the police long to confirm that he was
indeed a journalist, instead of detaining him and
confiscating his video recording®’.

» Croatia. On 3 November 2010 a court convicted
and sentenced six men for the murder of Ivo
Pukanié, the director of the weekly Nacional and
its marketing director Niko Franji. Both men
were killed by a car bomb in 2008; it is hoped
that those responsible for ordering the killings
will also be brought to justice®.

» France. In France, in January 2011, Michael
Szames (reporter for France 24) was allegedly
the victim of a violent attack. The reporter filed
a complaint with the police accusing eight
security staff of the National Front Party of
having beaten and insulted him as he was
covering a party congress*.

> Serbia.  The  Independent  Journalists’
Association of Serbia (IJAS) said its records
showed that as many as 128 assaults on
journalists occurred since 2014: 27 of the
assaults were physical. The stable trend of

frequent physical and verbal attacks on media

and journalists continued in the year behind us,

as corroborated by IJAS data, according to which

69 journalists were assaulted in 2016: nine

physically®®.

Several death threats have been sent to journalists
at the investigative journalism portal insajder.net which
is owned by broadcaster B92.The threats have been sent
via email to several reporters over a week's time,
between 14 and 22 March 2016. They have also been
received by Insajder’s editor-in-chief Brankica
Stankovic and B92’s editor-in-chief VVeran Matic. Both
have been under police protection for years due to
serious threats. Due to a pending police investigation
no details of the threats have been revealed, according
to Veran Matic®. According to a reply from the
Republic of Serbia provided by the Ministry of Interior
(21 Nov 2016)%, the Department of Criminal Police,
Office for combating organized crime, filled criminal
charges against persons in respect of whom there is
reasonable suspicion of committing a criminal offence
endangering security (art. 138 Criminal Code). The
criminal offence was done by sending (from private e-
mail address, via contact form on portal Insajder)
several threatening messages to Ms Brankica Stankovic
and to all employees of the portal Insajder, as well as
threats to Mr Veran Matic.

In another case, the 27-year-old investigative
journalist Ivan Nini¢ was attacked on 27 August 2015
in front of his home as he was locking his car in the
parking lot. Two young men beat him with metal rods.
The journalist suffered a hematoma under his eye,
severe bruising to the thigh bone and an injury to the
right shoulder. The incident, which has been
condemned by all journalists’ organisations in Serbia
including the three IFJ/EFJ affiliates, the Association
of Journalists of Serbia (UNS), the journalists’ union of
Serbia (SINOS) and the Independent Association of
Journalists of Serbia (NUNS), has been reported to the
police®. According to a reply from the Republic of
Serbia provided by the Ministry of Interior (21 Nov

4 U.N.E.S.C.0., World Trends in Freedom of Expression and Media Development, 2014, 87.
% 0.S.C.E., Protection of journalists from violence. Issue Paper, Strasbourg, 4 October 2011 CommDH/IssuePaper(2011)3, 10, accessed

March 20, 2017, http://www.osce.org/fom/83569?download=true.

47 Reporters without Borders, Romania: Bucharest police hit, arrest German cameraman at protest, accessed March 20, 2017,
https://rsf.org/en/news/romania-bucharest-police-hit-arrest-german-cameraman-protest.

8 0.S.C.E., Safety of journalists guidebook, 2nd edition, 2014, 72-75.

# 0.S.C.E., Protection of journalists from violence. Issue Paper, Strasbourg, 4 October 2011 CommDH/IssuePaper(2011)3, 11.
% Belgrade Center for Human Rights, Human Rights in Serbia 2016, Series Reports 28 (Belgrade: The Belgrade Center for Human Rights,

2017), 216.

51 See CoE, Media freedom alerts, accessed March 20, 2017, https://www.coe.int/en/web/media-freedom/all-alerts/-/soj/alert/15675610. See,

also Notable Cases of Journalists and Media

Safety  Violations,

April 11, 2016, accessed March 20, 2017,

http://www.slavkocuruvijafondacija.rs/en/notable-cases-of-journalists-and-media-safety-violations/.

%2 See Reply from the Republic of Serbia provided by the Ministry of Interior, https:/rm.coe.int/CoOERMPublicCommon
SearchServices/DisplayDCTMContent?documentld=09000016806bf092, accessed March 20, 2017.

3 See CoE, Media freedom alerts, accessed March 20, 2017, http:/ww.coe.int/en/web/media-freedom/all-alerts?p_p_id=sojdashboard WAR _
coesojportlet&p_p_lifecycle=2&p p_state=normal&p_p_mode=view&p p_cacheability=cachelLevelPage&p p_col_id=column-

4&p p_col_count=1& _sojdashboard_WAR_coesojportlet_alertPK=12991225& _sojdashboard_WAR_coesojportlet

cmd=get_pdf_one

&_sojdashboard WAR_coesojportlet_selectedCategories=11709576& sojdashboard WAR_coesojportlet_fulltext=1& _sojdashboard_WAR_coesojportl
et_mvcPath=9%62FhtmI%2Fdashboard%2Fsearch_results.jsp& sojdashboard WAR_coesojportlet_yearOfincident=0, accessed March 20, 2017.
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2015)%, in assurance with the instructions of the
Deputy to the First Public Prosecutor of Belgrade, the
Belgrade Police Department is talking all necessary
measures to identify and establish whereabouts of
persons who attacked journalist Ivan Ninié.

» Spain. InJanuary 2011, there was a case in Spain
where Fernando Santiago, President of the Press
Association of Cadiz, was brutally attacked in
response to a newspaper article about the use of
public funds to rescue Delphi, a struggling
automobile parts company®®.

4, Conclusions

“It is a matter of trust”. Trust is something you
need to build, both with individuals and institutions -
when the trust is broken, serious problems occur —
resignations are given, media are covering the story,
and the people responsible for the situation stay marked
for a lifetime®S.

Impunity — meaning the the failure to bring
perpetrators of human rights violations to justice — must
be adressed as gives a sentiment of uncertainty and of
failure to prserve the rule of law and freedom of
expression.

To this sense, in evaluating the legal framework
of a country, the main conclusion is that only a
comprehensive approach can lead to an improvement
of the cases of violence against journalists. By that we
mean is of paramount importance to maintain an open
dialogue  between the institutions and the
representatives of the journalist and civil society
organisations.

Securing an effective implementation of the
existing legal provisions by the states™ institutions and
the existence of an open and effective dialogue with the
media organisations, civil society representatives,
States and international organisations constitutes, in
our opinion, the pillars that will result in the effective
protection of journalists, thus ensuring the freedon of
expression, as it was said®’ that the Court has repeatdly
emphasized the vital role that freedom of expression,
and the free press in particular, have to play in a
democratic society.

The safety of journalists and the combating of
impunity for crimes against their use of freedom of
expression, can only be effectively addressed through a
holistic approach: preventive, protective and pre-

emptive measures, through to combating impunity and
promoting a social culture which cherishes freedom of
expression and press freedom®,

All in all, the relevant institutions and
stakeholders must be aware that the rationale is that the
safety of journalists is an important prerequisite for
achieving freedom of expression, democracy, social
development and peace®®.

Although, the international and regional
documents recommend that the crimes involving
attacks against journalists must be designated as
‘aggravated offences’’, which may attract more severe
penalties, and that no statute of limitations should apply
to such crimes, we think that before amending the
criminal framework, a country must try to tackle the
problem of violences againt journalists using the
existing legal framework, which usually is enough, if
properly enforced, to ensure the punishment of those
quilty of violences against journalists.

To this end, some possible solutions can be
imagined, other than amending the legislation, but
rather aiming at a proper implementation of current
legal framework:

» There is a stringent need to effectively
investigate murders and other serious violent
crimes against journalists; investigations should
be carried out promptly and efficiently and that
the prosecutors and investigators must be
independent, as well as trained and qualified for
the job. No political interference should hinder
them from doing their workS?.

» There is a need to facilitate capacity-building in
state institutions, thus encouraging all the
relevant stakeholders to fully respect and
implement the existing legal provisions, as the
only way of effectively ensuring the reality of a
satisfactory level of protection ensured in cases
of violence against journalists. To this sense, it
was said that State authorities must advocate that
the authorities make it their priority to carry out
swift and effective investigations, sending a
message to society that perpetrators and
masterminds of violence against journalists will
be efficiently brought to justice®.

» For the judicial authorities (public prosecutor's
office and the court system) is necessary to
communicate to the general public, thus
increasing the transparency (e.g. by posting on
their  websites) the evolution and the

% See COE, Media freedom alerts, accessed March 20, 2017, https://rm.coe.int/ COERMPublicCommonSearchServices/Display
DCTMContent? documentld=090000168048addb accessed March 20, 2017.
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% M. Ivanovi¢, Investigative Journalism and Corruption - A guide for more efficient reporting -, in Training Manual: Reporting on court
processes pertaining to corruption and on investigative journalism, Belgrade, 2015, accessed March 20, 2017, https://www.coe.int/t /dghl/
cooperation/ economiccrime /corruption/Publications/PACS-Serbia/Manual%20journalists%20eng.pdf.

57 C. Ovey, R. White, Jacobs & White The European Convention on Human Rights, 4th edition (Oxford: Oxford University Press, 2006), 334.

% U.N. Implementation Strategy 2013-2014 on U.N. Plan of Action on the safety of journalists and the issue of impunity, 2.

% U.N. Implementation Strategy 2013-2014 on U.N. Plan of Action on the safety of journalists and the issue of impunity, 2.

€ See, for example, O.S.C.E., Safety of journalists guidebook, 2nd edition, 2014, 71-72.

61 0.S.C.E., Protection of journalists from violence. Issue Paper, Strasbourg, 4 October 2011 CommDH/IssuePaper(2011)3, 4.

62 (Q.S.C.E., Vilnius Recommendations on Safety of Journalists, 2011, accessed March 20, 2017, http://www.osce.org/cio

[78522?download=true.
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effectiveness of the investigation on murders and
other serious violent crimes against journalists,
which shall include the following, in the form of
press statements: the fact that investigations
respected the needs to be carried out promptly
and efficiently; the final decision as given in a
particular case by the court; the posting on the
website (and periodic update) of the Statistics of
cases of violence against journalists (no. of
cases, no. of cases still under investigation, no.
of solved cases, the criminal provision incident
in the case (the type of crime committed against
a journalist), if the case is linked or not with the
responsible of a journalist.

> As State authorities, namely the law enforcement
agencies and media need to jointly establish
good practices that can increase the safety of
members of the media®, the publishing of Good
practices is a way of levelling the
implementation of the legal provisions on
violence against journalists and ensuring the
necessary transparency that a real content is
provided by the national relevant authorities as a
way of addressing the violence against journalist
issue.

For the judicial authorities (public prosecutor's
office and the court system) is necessary to
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THE USE WITHOUT RIGHT OF THE PRIVILEGED INFORMATION (INSIDE
TRADING) - OFFENSE REGARDING THE CAPITAL MARKET

Mirela GORUNESCU*

Abstract

This study addresses the particularly complex problem caused by one of the offense that can be committed in the capital market.
Naturally, the article also includes an introductory analysis of the field and the regulation of the capital market, aspects that
complement the premise of all offenses defined by the Law no. 297/2004, but examines in particular one of the incrimination
texts regulated by the same normative act. It is about article 279 paragraph b) and article 245 of the Law no. 297/2004 which,
without having a marginal designation, was intended to define the offense of unlawful use of the privileged information.

Keywords: capital market, privileged information, offenses regarding the capital market, capital market manipulation

1. Introduction

The capital market field is a highly controversial
one because of its novelty in our country, its special
technicity it presents, and the seriousness of the
offenses already committed within it. For this reason,
as well as due to the need to prevent the criminality's
import, which is very easy by reference to the specifics
of the field, multiple legislative changes occurred, with
a high celerity which have often determined difficulties
in understanding and applying the legal norms,
especially the norms of incrimination.

The legislative framework consisted, in turn, in
the Law no. 52/1994 regarding securities and stock
exchanges, the first with this specific in contemporary
Romania, in the Government Emergency Ordinance no.
28/2002 regarding securities, financial investment
services and regulated markets, approved with
amendments and completions by the Law no.
525/2002, and, currently, in the Law no. 297/2004. This
normative act is an ample, complex one, including
virtual regulations that came into force at a later
moment than the one decided for the entry into force of
the Law no.297/2004.

As with the previous normative acts, the Law no.
297/2004 as well includes legal norms of incrimination,
therefore rules defining crimes?. Thus, the article 279
of the Law stipulates : “It is a crime and is punished by
imprisonment from 6 months to 5 years and the
interdiction of certain rights: a) the deliberate
presentation by the administrator, director or executive
manager of the company to the shareholders of
inaccurate  financial statements or unrealistic
information about the economic status of the company;
b) committing the crimes referred to in articles 245-
248; c) intentional access by unauthorized persons of
the electronic trading systems, depository or clearing
and settlement systems. "

In addition, the article 279 of the same normative
act states: "Theft of the financial instruments of the
customers and / or of the money funds related to them
constitutes an offence and is punished in accordance
with the provisions of the Criminal Code."

In order to ensure the main rules for the fulfilment
of the criminal norms, the Law no. 297/2004 regulates
the establishment and the functioning of the financial
instruments markets, with their specific institutions and
operations, as well as the collective investment bodies,
in order to mobilize the financial resources through the
investment in financial instruments. This law applies to
the above-mentioned activities and operations
performed on the Romanian territory. The National
Securities Commission is the competent authority that
applies the provisions of the special law by exercising
the prerogatives established in its statutes. However,
the provisions of the Law no. 297/2004 do not apply to
money market instruments, regulated by the National
Bank of Romania and to government securities issued
by the Ministry of Public Finances, if the issuer chooses
for trading them a market other than the regulated
market defined in article 125.

A regulated market is a trading system for
financial instruments that:

a) operates regularly;

b) is characterized by the fact that the regulations
issued and subject the approval of the Romanian
National Securities Commission (C.N.V.M.)
define the operating conditions, the market
access, the conditions for admission to trade a
financial instrument;

c) complies with the reporting and transparency
requirements for the protection of the investors
being laid down by law as well as with the
regulations issued by C.N.V.M. in accordance
with EC law.

* Associate Professor, PhD, Faculty of Law, ,,Nicolae Titulescu” University of Bucharest (email: mire_gor@yahoo.com).

1 Based on article 290 from the Law no. 297/2004, it entered into force 30 days after its publication in the Official Journal of Romania.

2 For a thorough analysis of all the crimes (offenses) defined by this normative act, see the chapter drafted by the same author in the collective
work: Criminal Law of Business (co-authored by Al. Boroi), CH Beck Publishing House, Bucharest, 2016.



Mirela GORUNESCU

75

The provisions of the Law no. 297/2004 do not
apply to the management of public debt in which are
involved the National Bank of Romania, the central
banks of the Member States and other national entities
in Member States with similar functions, the Ministry
of Public Finances, as well as other public entities.

All offenses defined by the Law no. 297/2004
suppose that those behaviours described by the
incrimination rules must be adopted within or about
some operations performed on the capital market. The
body with specialized attributions in this field is the
Romanian National Securities Commission.

Originally, the market was the public place in the
city where supplies or other items were put up for sale,
but through generalisation, currently the market
represents a body of persons who are in close business
relationships and who perform large-scale transactions
in relation to any commodity?.

The market economy means even
interdependence between four markets: the goods and
services market, the labour market, the information
market and the financial market.

The one who presents interest for the current
analysis is the latter, as the market where the financial
assets are traded.

The financial assets are the valuable documents
that consecrate current or future financial entitlements
of their holder, resulting from their capitalization
(interest, dividends, etc.). They differ from real assets
which are tangible or non- tangible goods which
generate income in the future in the form of monthly
rent, rents, profits, but are the money correspondent of
the real assets, thus revealing the dual nature of the
market economy, consisting of a real economy (the
material processes of producing the goods and the
services necessary for the individual consumption and
the resume of the production) and the symbolic or
financial economy (informational type processes,
represented by the movement of the money and
securities)®. The financial asset may be: the exchange
value, when the good (viewed as commodity) helps to
obtain another good; the investment value (capital)
when the good is used to produce revenue in the future.

The financial assets may be: banking assets; non-
banking financial assets; capital assets; monetary
assets. To this, the hybrid assets (deposit certificates,
etc.) are added.

The financial market is composed of three
components, depending precisely on the type of
financial assets that are traded within it®:

1. the banking market - is characterized by
transactions with banking assets resulting from
banking operations carrying a high level of safety
interest.

2. the money market - through it, monetary
transactions are made between the residents of a
country, using the national currency.

3. the capital market - specialized in the
intermediation of transactions with financial assets
that have maturities on average terms (1 to 5 years)
and long terms (over 5 years). Through this market,
the applicants ‘capital needs are met by the bidders'
capital availability.

The capital market exerts the following functions:
1. issuance and sale for the first time of the financial

titles of the issuers or the debtors toward the
owners of financial capital who wish to buy
financial assets;

2. negotiation of securities, provided that they are
sold and converted into liquidities by their first
holders and prior to maturity.

The components of the capital market® are: the
primary market (where the first placement of the
securities issue takes place) and the secondary market
(where the securities absorbed by the primary market
are bought by banks, investors and private individuals).

Article 1 paragraph (1) of the Law no. 297/2004,
on the capital market, regulates the establishment and
the functioning of the financial instruments markets,
with their specific institutions and operations, as well
as the collective investment bodies in order to mobilize
the financial resources through investment in financial
instruments.

2. The offense foreseen in article 279 letter
b) and article 245 of the Law no. 297/2004 - the
use without right of the privileged information
(inside trading)

In accordance with the legal texts previously
quoted: “The violation of the provisions of article 245
paragraph (1) constitutes a crime and is punished by
imprisonment from 6 months to 5 years and the
interdiction of some rights: It is forbidden for any
person possessing privileged information to use that
information for the acquisition or disposal or for the
intention to acquire or dispose of, for himself or for the
account of a third party, directly or indirectly, of the
financial instruments to which such information relate
to”.

Along with other texts of incrimination, the Law
no. 297/2004 also includes the one quoted above. The
offense so described is thus committed by an act of use
for own account of privileged information by the
person who knows the information, that results in the
acquisition or disposal of financial instruments to
which that information relates.

The legal specific object of the offense is to
protect the capital market against unfair activities. It is

3 V. Stoica, E. lonescu , Capital Markets and Stock Exchanges, 2nd edition, Economica Publishing House, Bucharest, 2002, page14.
“1. Popa, The stock-exchange, 2nd edition, volume I, Adevirul Publishing House, Bucharest, 1995, page 28.

® V. Stoica, E. lonescu, Op.cit., page 16.

6 0. Stoica, Mechanisms and institutions of the capital market, Economica Publishing House, Bucharest, 2002, page 20.
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important to ensure that this value is respected as
market mechanisms will not function properly and the
chances of those involved in trading activities are not
equal.

We consider that the crime has no material object,
since the use to which the incriminating rule refers to
consists concretely in trading or the intention to trade
securities on the capital market and this activity does
not affect the information, but the market share of the
securities.

The active subject of the offence is a qualified
one. Anyone with privileged information may be in this
position:

a) in his capacity as a member of the board of
directors or of the managerial or supervisory
structures of the issuer;

b) as a result of its holdings in the issuer's share
capital;

¢) by exercising his / her function, profession or
duties;

d) illegally or fraudulently, as a result of criminal
activities.

Moreover, the article 247 of the Law no.
297/2004 broadens the scope of the active subjects of
the crime we are studying and of the one that follows.
This text specifies that the provisions of the article 245
and the article 246 shall apply to any other person who
holds privileged information, provided that those
persons know or should have been aware that that
information is privileged.

Another category of persons who may become
active subjects of crimes is the one consisting of
persons responsible for executing orders related to
trading financial instruments when the information
relates to the orders given by clients and not yet
executed.

The passive subject is the State, as the holder of
the obligation to ensure, through C.N.V.M., the legally
functioning of the activity in the capital market field.
There may be a natural or legal person injured by the
market abuse, as a secondary subordinate subject.

The material element consists in a commissive
behaviour to use the privileged information under
conditions other than those lawfully admitted. In this
way, the crime is to use in the unauthorized ways
indicated by the incriminating norm of the privileged
information, which due to its specificity can lead to
abuse of the capital market. In concrete terms, it will be
about the use of such information for the acquisition or
disposal of or for the intention to acquire or dispose of,
on its own account or on the account of a third person,
directly or indirectly, of the financial instruments to
which this information relates to.

In order to achieve the objective content of the
offense, however, we appreciate the need to meet the
following essential requirements:

a) there is an activity of using the privileged
information. The use may take the form of
securities trading activities on the capital
market (e.g. - an information is known about

the imminence of the state of insolvency of the
patrimony of a company whose shares are held
by the person who has access to this
information. The shares are immediately sold
at the usual trading price and financial loss
caused by the disclosure of the information is
avoided).

In the legal interpretation provided by the article
244 of the Law no. 297/2004, privileged information
means the information of a precise nature which has not
been made public and which relates directly or
indirectly to one or more issuers or to one or more
financial instruments and which, if publicly disclosed,
could have a significant impact on the price of those
financial instruments, or on the price of related
derivative instruments.

When referring to commodity derivatives, “the
privileged information” shall mean the information of
a precise nature which has not been made public and
which relates directly or indirectly to financial
derivatives and which the participants in the markets on
which those financial derivatives instruments are traded
are expected to receive it, in accordance with the
accepted market practices.

For the persons in charge with the execution of
orders for the trading of financial instruments, “the
privileged information” means as well the accurate
information sent by a client about his orders that have
not yet been executed, relating directly or indirectly to
one or more issuers or to one or more financial
instruments, information which, if made public, could
have significant effects on the price of those financial
instruments or on the price of the derivative financial
instruments with which they are related.

b) the activity must be performed by the person
who knows such information. The requirement
concerns the circumstance in which, when the
use is made by another person, even at the
instigation of the person who knows the
privileged information, the act committed will
be the one provided for in article 279 letter b)
and article 246 of the Law no. 297/2004.

c) the third essential requirement is that it is
mandatory for transactions not to be made,
considering that the person engaged in such
transactions had a contractual obligation to
acquire or dispose of financial instruments and
that this contract was concluded before the
respective  person had the privileged
information. If the requirement is not met, we
will be faced with a cause of special
justification.

According to article 12 of the Law no. 78/2000 on
the prevention and sanctioning of the corruption, the
following actions shall be punished by imprisonment
from one to five years, if they are committed for the
purpose of obtaining for themselves or for another
money, goods or other undue advantage: a) performing
financial operations, as acts of commerce incompatible
with the function, the duty or the assignment of a person
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or the conclusion of financial transactions, using the
information obtained by virtue of his or her function,
duty or assignment; b) the use in any way, directly or
indirectly, of information that is not intended to be
advertised or to allow unauthorized persons to have
access to such information.

On the other hand, by article 245 of the Law no.
279/2004 any person possessing privileged information
is forbidden to use that information for the acquisition
or the disposal or in order to acquire or dispose, on his
own account or on behalf of a third party, directly or
indirectly, of financial instruments to which that
information relates.

By comparing the two legal texts, it can be easily
observed that the difference between them is due to the
existence of an additional condition in article 12 of the
Law no. 78/20007. Apparently, the two criminal norms
[article 279 of the Law no. 297/2004 and article 12
letter b) of the Law no. 78/2000] are identical, refer to
the same situations and are therefore concurrent. This
simple analysis, however, does not resist when
performing a legal, literary, rational and systematic
interpretation, with the observance of the strict
interpretation of criminal laws, but without extending
them.

Thus, the offense under the law regulating the
capital market refers to “own advantage or the
advantage of third parties”, a much narrower concept in
its content than the wording of the Law no. 78/2000 —
“for the purpose of obtaining for himself or for another
money, goods or other undue benefits”. In the first case,
we face a hypothesis of a facility in relation to the other
participants in the capital market operations, being an
unfair speculation. The condition regarding the purpose
within the regulation of article 12 of the Law no.
78/2000 largely exceeds the previous case, as it implies
a very elaborate volitional process that seeks to obtain
undue use of a certain benefit, asset or money, that is
not legally due and cannot be procured otherwise than
in violation of the law?® .

Thus, the action of any person holding privileged
information insider who purchases or sells for himself
or for another, directly or indirectly, movable assets or
other rights related thereto of the issuer in respect of
which he holds the respective privileged information,
or makes use of the information in any other way and
transmits them or facilitates their publication for the
benefit of themselves or of third parties, is sanctioned
under the law of the capital market.

The immediate consequence of the offense is to
jeopardize the proper conduct of the business in the
capital market. The causality link results from
committing the material element.

The form of guilt with which the offense is
committed is the intention. We appreciate that each
time the mode of intent will be the direct one.

Given the provisions of article 16 paragraph (6)
Criminal Code, we appreciate that the intention is the
form of guilt with which is committed the offense
provided for in article 279 letter b), article 245 of the
Law no. 297/2004 and in the hypothesis regulated by
article 247 of the Law no. 297/2004 which considers
the situation of committing the offense by another
person who has acquired the privileged information. It
is noted that engaging in a trading activity on the capital
market before the information is made public makes the
content of the offense only if those individuals know or
ought to have known that that information is privileged.
This last formula, “ought to have known” is
characteristic from the intelligible point of view of the
guilt without provision. However, if there is no mention
of committing the act with guilt, it follows the common
rules, being mandatory to be committed with intent. In
fact, it can happen that the person learns about the
privileged information before being advertised and that
the person performs a trading activity, being in fault
regarding the specific nature of the information he uses
in this way. There is thus a contradiction between the
indication of the intentional nature of the non-
compliance with the obligations imposed by the law
and the specific attitude of the form of fault. However,
we interpret the text in the sense that the act will always
be committed with direct intent, the information being
used with the clear representation of its privileged
character.

The motive and the purpose are elements of
individualisation of the punishment.

The offense is with intent (wilful) and, for this
reason, it may also know atypical modes of the acts of
preparation and attempt. Neither the former nor the
latter are sanctioned by the criminal law.

The primary punishments that may be applied for
committing this crime are imprisonment from 6 months
to 5 years and the interdiction of certain rights.

Where the privileged information is used by a
legal person, the interdiction shall also apply to the
natural person who took part in the decision to execute
the transaction on the account of that legal person.

3. Conclusions

The capital market is of great importance, and
because of its specificity it is difficult, if not impossible,
to be protected to an effective extent by the risk of
having within it antisocial behaviours being committed
whose gravity would justify the intervention of the
criminal law. By the completion norms it provides, but
also by the incriminating rules it regulates, the Law no.
297/2004 has taken on the difficult role to prevent and
combat, at least at the virtual level, the criminal deeds
that could be committed in this context and which could
disturb it in a serious way.

" D. Ciuncan, Corruption Offenses. Regulations apparently parallel, R.D.P. no. 3/2005, p.78.
8 See P. Narita , Criminal investigation in causes that are in the jurisdiction of the National Anti-Corruption Prosecutor's Office regarding
offenses within the market of financial instruments (capital market), Documentary Bulletin no. 3/2004 of P.N.A. / D.N.A. (http://Awww.pna.ro).
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CONSIDERATIONS ON THE PRINCIPLE OF LEGALITY OF CRIMINALISATION

Mihai Adrian HOTCA*

Abstract

Although the new Criminal Code made a series of amendments to the criminal legislation, the regulation of the principle of
legality of criminalisation has not been significantly changed, but only from the point of view of the structure of governing
rules.

Thus, while the previous Criminal Code regulated through a single provision both the legality of criminalisation and the
legality of criminal penalties, the new Criminal Code has split the content of the principle of legality of criminalisation and
criminal penalties into two principles - the legality of criminalisation and the legality of criminal penalties, by allocating them
two separate articles in Chapter | of Title | of the General Part.

In this article, we aim to examine the theoretical side of the substance of the principle of legality of criminalisation and to

analyse some of the most important legal issues concerning the application of this principle in the case-law.

Keywords: Legality, legality of criminalisation, foreseeability of criminal law, retrospective effect of criminal law,
continuing effect, application of the more favourable criminal law.

1. Introduction

In a democratic regime based on the rule of law,
the state's right to punish (jus puniendi) is restricted,
therefore the latter must punish only those acts which
constituted criminal offences at the time when they
were committed and impose solely the penalties
existing in the system of penalties at the time when the
criminal offence was committed, except when a more
lenient criminal law enters into force before the
criminal relationship of conflict ceases. Although the
principle of legality is a basic rule of the entire legal
system, it is also a fundamental principle of criminal
law and should be dealt with in a special manner,
because the legality in the field of criminal law has a
particular nature, has some distinctive features. The
specific features of legality in the field of criminal law
are given by two components: the legality of the
regulation of the act which constitutes a criminal
offence and the legality of penalties. The principle of
legality is expressed in the well-known adages: nullum
crimen sine lege si nulla poena (sanctio) sine lege.

In this article, we aim to examine the theoretical
side of the substance of the principle of legality of
criminalisation and to analyse some of the most
important legal issues concerning the application of this
principle in the case-law.

The new Criminal code has no longer compressed
the principle of legality of criminalisation and the
principle of legality of criminal penalties in a single
article, as they were regulated by the 1969 Criminal

code, but it has reserved an article to each of the two
principles, namely Articles 1 and 2. According to
Article 1 of the Criminal code, having the nomen juris
the legality of criminalisation: (1) Criminal law
defines the acts that constitute offences.

(2) No person can have criminal liability for an
act that was not covered by criminal law at the date of
its commission™?.

One can note that the legislator has expressed two
fundamental ideas in the two paragraphs dedicated to
the principle of legality of criminalisation: the
compulsory existence of the criminalisation rule
(nulum crimen sine lege) and the non-retrospective
effect of the criminal law criminalising ex novo.

We specify that the provision found in Article 1
paragraph (2) of the Criminal code, according to which:
”No person can have criminal liability for an action
that was not covered by criminal law at the date of its
commission” is, in fact, taken in another form from the
provisions of Article 11 of the previous Criminal code?.

According to Article 2 of the Criminal code,
having the nomen juris the legality of criminal
penalties: (1) Criminal law establishes applicable
penalties and educational measures that can be ruled
against persons who committed offences, as well as
security measures that can be ruled against persons who
committed actions covered by criminal law.

(2) No penalty, educational or security measure
can be ruled that was not stipulated in criminal law at
the date when the violation was committed.

(3) No penalty can be ruled and enforced outside
the law’s general limits”.

* Professor, PhD, Faculty of Law, “Nicolae Titulescu” University of Bucharest (email: mihaihotca@gmail.com).

1 As regards the fact that Article 1 paragraph (2) of the Criminal code mentions the penalty and not the criminalisation, the doctrine has
specified:”the consistency specific to a thorough legislative technique would have required a more coherent expression of the idea, by making
recourse to a slightly different wording, avoiding the explicit reference to the penalty and sending a direct message concerning the concept of
criminalisation” (See M.-I. Michinici and M. Duinea, in T. Toader, M.-I. Michinici, R. Raducanu, A. Crisu-Ciocinta, S. Raduletu, M. Duinea,
The New Criminal Code. Commentaries on articles, Hamangiu Publishing House, Bucharest, 2014, p.5).

2 According to Article 11 of the previous Criminal code: ”Criminal law shall not apply to any act which did not constitute a criminal
offence at the time when it was committed”.
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Giving efficiency to the requirement of clarity
and foreseeability of criminal law (in claris non fit
interpretatio), the new Criminal code lays down
expressis verbis, in the legal provision dedicated to the
principle of legality of criminal penalties, all three
categories of criminal penalties: penalties,
educational measures and security measures.

Also, the new Criminal code provides that the
educational measures may be taken only against
persons who have committed criminal offences,
while in respect of security measures it provides that
these may also be taken against the persons who have
committed mere acts provided for by criminal law,
which do not fulfil the elements of criminal offences.

Then, in Article 2 paragraph (2) of the Criminal
code, the legislator emphasizes the idea of non-
retrospective effect of criminal law, by laying down the
prohibition according to which no penalty, educational
or security measure can be ruled that was not stipulated
in criminal law at the date when the violation was
committed.

Finally, Article 2 paragraph (3) of the Criminal
code lays down a provision unmatched in the 1969
Criminal code, according to which no penalty may be
imposed and enforced outside the general limits
thereof.

2. Analysis of the principle of legality of
criminalisation

The legality of criminalisation is a fundamental
principle of criminal law, intended for the legislator and
the judicial bodies, according to which only the acts
defined by criminal law at the time when they were
committed constitute criminal offences and may be
punished by criminal law?®,

It is normal to be so because the recipient of the
law must relate his behaviour to the legal rules in force
at the time when the conduct is carried out. The legality
of the criminal offence means the clear and precise
description of the acts which constitute criminal
offences (nulum crimen sine lege certa). The
determination of acts which constitute criminal
offences must be carried out by using an everyday and
accessible language, in order to avoid the risk of
avoiding the law by analogy and the misunderstanding
of the criminalisation rules. If technical or special terms
are used, the legislator must contextually interpret
them?.

The legality of criminalisation was criticized on
the ground that the criminal law founded on this rule
cannot keep pace with social evolution, because the
social relationships constantly change. If the new
illegal acts committed in society cannot be foreseen,
then acts dangerous to the social values would remain
unpunished and only acts whose elements do not
require anymore the application of the criminal
constraint would be punished®. On the other hand, the
principle of legality does not protect the recipient of the
criminal law in the case where tyrannical laws are
adopted, because observing such a law amounts to the
acceptance of the abuse.

This point of view may not be accepted, for the
arguments summarised below.

First of all, individuals guide their behaviours by
the legal rules in force at the time when they engage in
conduct. A subject of law may not be required to
anticipate the future criminalisations.

Secondly, the legality of criminalisation
guarantees that no discrimination or inequality in the
legal treatment arise from the application of criminal
law in similar cases. There are many cases of unequal
application of criminal law by the use of the institution
laid down in Article 18 of the previous Criminal code
(the act does not pose a danger to society). Using the
models provided by comparative laws, in particular the
French criminal law, the new Criminal code provides,
for example, that in the case of acts punishable by
imprisonment of not more than one year, the court may
waive the punishment of the defendant who has no
criminal records and proved that he can be rehabilitated
even without punishing him.

On the other hand, if the principle of legality is
not regulated, the powers of the judiciary would
partially overlap with those of the legislative, which
may not be accepted in a state governed by the rule of
law, even if it is accepted that separation of powers does
not mean their isolation.

In order to be the basis for the imposition of the
criminal penalty, the act must constitute an offence
under criminal law not only at the time when it is
committed, but also at any time after that date, until the
final judgment which solves the criminal relationship
of conflict is rendered.

The first coherent theoretical approach of legality
of criminalisation is found in the work of Cesare
Beccaria, Dei delitti e delle pene®. Beccaria said that
”the laws only can determine the punishment of crimes,
and this authority can only reside with the legislator,
who represents the whole society (...)””. More than a

3 See M.A. Hotca, P. Buneci, M. Gorunescu, N. Neagu, R. Slivoiu, R. Geaminu, D.G. Pop, Criminal law institutions, Universul Juridic

Publishing House, Bucharest, 2014, p.11.

4 The Strashourg Court has stated in its case-law: Article 7 paragraph 1 of the Convention is not confined to prohibiting the retrospective
application of the criminal law to an accused’s disadvantage. It also embodies, more generally, the principle that only the law can define a crime
and prescribe a penalty (nullum crimen, nulla poena sine lege) and the principle that the criminal law must not be extensively construed to an
accused’s detriment, for instance by analogy; it follows from this that an offence must be clearly defined in law” ( Kokkinakis vs Greece, 1993).

® G. del Vecchio, Essais sur les principes généraux du droit, Paris, 1938, p. 78; T. Vasiliu, G. Antoniu, S. Danes, Gh. Daringd, D. Lucinescu, V.
Papadopol, D. Pavel, D. Popescu, V. Ramureanu, The Commented and Annotated Criminal Code, Scientific Publishing House, Bucharest, 1972, p.18.

6 C.Beccaria, On crimes and punishments, Rosetti Publishing House, Bucharest, 2002.

" Ibidem, p. 39.
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century after Cesare Beccaria had stated and argued the
principle of the legality of criminalisation, the latter has
been enshrined for the first time in a regulatory act, the
Declaration of the Rights of Man and of the Citizen,
adopted following the 1789 French Revolution. Article
VIII of this regulatory act provided that: ’no one can be
punished but under a law established and promulgated
before the offence and legally applied.”

The principle of legality of criminalisation is very
important for criminal law, because criminal law is the
law area which imposes the most severe legal liability
in the society. History, even the recent one, tells us what
might happen if this principle is not regulated. The
transposition of the principle of legality of
criminalisation in the social life also implies that the
legislator criminalises only those antisocial acts which
might substantially harm the social defence
relationships. Thus, the legislator must decriminalise
certain acts which are irrelevant from the viewpoint of
criminal law, namely to remove from the scope of
criminal offences those acts which do not pose the
social danger required for criminal repression.

In another train of thoughts, the legislator must
monitor the dynamique of social relationships in order
to intervene promptly and to criminalise new dangerous
acts, whenever this is necessary.

The principle of legality of criminalisation is
regulated by many international, universal or regional
treaties. For example, by Article 7 of the European
Convention for the Protection of Human Rights and
Fundamental Freedoms.

Art.15 of the International Covenant on Civil and
Political Rights enshrines the principle of legality in the
following terms: ”No one shall be held guilty of any
criminal offence on account of any act or omission
which did not constitute a criminal offence, under
national or international law, at the time when it was
committed”.

In Romanian law, all previous criminal codes,
including the 1923 Constitution, have enshrined the
legality of criminalisation.

We specify that the application of temporary
criminal law, after it ceases to be in force, to the acts
committed during the period in which it was in effect is
not a derogation as such from the principle of
effectiveness of criminal law (the academic literature
uses the wording improper continuing effect), but it
is rather a particular application thereof (tempus regit
actum). Possible derogations from the rule of
effectiveness of criminal law are the retrospective
effect and the continuing effect of criminal law.

De lege lata, the continuing effect of criminal
law as such has no practical relevance, because it would
mean that a previous law, which ceased to be in force
before a criminal offence was committed, still applies
to an act committed after the previous law has ceased

to be in effect, although it was not in force on the date
when the act in question have been committed.

The retrospective effect of the more favourable
criminal law is allowed on the basis of constitutional
provisions. Indeed, according to Article 15 paragraph
(2) of the Constitution: ”(2) The law shall only act for
the future, except for the more favourable criminal or
administrative law”. It follows from the provisions of
Article 15 paragraph (2) that the retrospective effect of
criminal law is an exception from the rule of non-
retrospective effect of criminal law, but which may be
restricted by the legislator.

The principle of legality of criminalisation imposes
five standards, and in the absence of any of them one
cannot speak of legality within the meaning of the
principle we are dealing with here. Indeed, a criminal law
complies with the principle of legality if it is:

a) Written (lex scripta);

b) Certain (lex certa);

¢) Non-retrospective (lex pravevia);

d) Strict (lex stricta);

e) Adopted according to the Constitution®.
1. Lexscripta

Thus, an inherent requirement for the existence of
the criminal offence is the definition of the elements of
the act deemed criminal offence by a written law (lex
scripta). Romanian law - member of family of the
Romano-Germanic law system - does not accept, as a
rule, other formal sources (custom, settled case-law).

This requirement does not need special
discussions, because criminal laws are always
written laws®. Only written laws have to ability to
comply with the requirement of accessibility of
criminal law. The European Court of Human Rights
has held that, in order to be imposed by the coercive
force of the state, the law must be sufficiently
accessible, in the sense that any person must be able
to have information on the legal rules applicable in
a given situation®,

The Constitutional Court also agreed to this
standard of quality of the law. According to the
Constitutional Court, from a formal viewpoint, the
accessibility of law concerns the information of the
public on the infra-constitutional legal acts and their
entry into force, which is carried out under Article 78
of the Constitution, meaning that the law is published
in the Official Journal of Romania, Part I, and enters
into force 3 days of the date of the publication or on a
further date provided for by it.

The Constitutional Court has specified that:”But,
in order to meet the requirement of accessibility of the
law, it is not enough for a law to be brought to the
attention of the public, but it is necessary that the
regulatory acts governing a specific field are both
logically connected so as to enable the recipients
thereof to determine the content of the regulated field
and identical from the point of view of their legal force.

8 See F. Streteanu, Criminal Law. General Part, Rosetti Publishing House, Bucharest, 2003, p.49.
® The academic literature also mentions several exceptions. For example, the custom (see F.Streteanu, op.cit., p.110).
10 Criminal law must be sufficiently accessible (see the case Sunday Times v. Great Britain, 1979).



82

Challenges of the Knowledge Society. Criminal Law

It cannot therefore be allowed a scattered regulation of
the field or which is a result of the correlation between
regulatory acts with different legal force. In this
respect, the legislative techniques rules concerning the
integration of the project in the entire body of
legislation state that the regulatory act must be
organically integrated in the system of legislation, for
which purpose the regulatory act must be correlated
with the provisions of regulatory acts of higher level or
of the same level to which it is connected with (Article
13 letter (a) of the Law No 24/2000). The reference
provision (Article 16, second sentence of paragraph 1
of the Law No 24/2000), which always operates
between regulatory acts with the same legal force shall
be used for the purpose of emphasizing certain
legislative connections™L,

2. Lexcerta

The law, in general, and the criminal law, in
particular, must be foreseeable. The European Court of
Human Rights has held that a law should be not only
accessible, but also foreseeable, meaning that it is
formulated with sufficient precision to enable the
citizen to regulate his conduct!?. In another case, the
European Court of Human Rights has held that the law
should accessible to the person concerned and
foreseeable as to its effects. For a law to be foreseeable,
it must indicate the scope of any such discretion
conferred on the competent authorities and the manner
of its exercise with sufficient clarity, having regard to
the legitimate aim of the measure in question, to give
the individual adequate protection against arbitrary
interference®s.

The certain nature of criminal law is related to the
foreseeability of this law, which must be, par
excellence, a clear and precise law (in claris non fit
interpretatio). Giving effectiveness to the principle of
legality of criminalisation, the Constitutional Court has
declared unconstitutional several criminalisation rules
on the ground of failure to meet the clarity
requirement®4,

By way of example, we mention Decision No.
363/2015 and Decision No. 603/2015, by which the
provisions of Article 6 of the Law no. 241/2005, Article
301 of the Criminal code and Article 308 of the
Criminal code have been declared unconstitutional.

In the grounds of the Decision No. 363/2015, the
Constitutional Court has held the following: the

11 See Decision No 363/2015.

achievement by the state of specific objectives, even
when they are of general interest and necessary, may
only be made in compliance with the Constitution,
which, according to Article 1 paragraph (5), is
mandatory. Thus, a subject of law may not be required
to comply with a law that is not clear, precise,
foreseeable and accessible, whereas he is not able to
adapt the conduct according to the normative
assumption of the law; this is precisely why the
legislative authority, the Parliament or the
Government, as the case may be, has the obligation to
lay down rules which comply with the features shown
above?®,

In the grounds of the Decision No. 603/2015, the
Constitutional Court has held: “’the words 'commercial
relationships' found in the provisions of Article 301
paragraph (1) of the Criminal Code are lacking clarity
and foreseeability, preventing the precise determination
of the elements of the offence of conflict of interests.

This lack of clarity, precision and foreseeability
of the words 'commercial relationships’ found in the
provisions of Article 301 paragraph (1) of the Criminal
Code is contrary to the principle of legality of
criminalisation provided for in Article 1 of the Criminal
Code and in Article 7 of the Convention for the
protection of human rights and fundamental freedoms,
and, consequently, to the provisions of Article 1
paragraph 5 of the Constitution, that refer to the quality
of the law™2®.

However, the precision of criminal law should
not be understood in an absolute manner. The wording
used by the legislator is, however, a general one,
which concerns indefinite persons and the behaviours
prohibited by the rules of criminalisation must be
described by sufficient elements so that the recipients
are able to understand the contents of the law, even if
sometimes they need to make recourse to experts. In
other words, the legislator admits a margin of
discretion of judicial bodies in assessing the contents
of the law.

In this respect, the European Court of Human
Rights has held that a law may still satisfy the
requirement of foreseeability even if the person
concerned has to take appropriate legal advice to assess,

12 See, for example, the judgment rendered in Sunday Times v. Great Britain, 1979. In this case, the Strasbourg court has held that: The
citizen must have enough information on the legal rules applicable in a given case and be able to foresee, to a degree that is reasonable in the
circumstances, the consequences which a given action may entail. In short, the law must be accessible and foreseeable at the same time.”

13 See the Judgment of 4 May 2000, rendered in Case Rotaru versus Romania, paragraph 52. The ECHR has also stated the rule of
foreseeability in the Judgment of 25 January 2007, rendered in the Case Sissanis versus Romania, paragraph 66.

14 See: Decision No. 189 of 2 March 2006, published in the Official Journal of Romania, Part I, No. 307 of 5 April 2006, Decision No. 903
of 6 July 2010, published in the Official Journal of Romania, Part I, No. 584 of 17 August 2010, or Decision No. 26 of 18 January 2012,
published in the Official Journal of Romania, Part I, No. 116 of 15 February 2012, etc.

15 published in the Official Journal No 495 of 6 July 2015. By this decision the Constitutional Court has held that: the provisions of Article
6 of the Law n0.241/2005 on the prevention and fighting of tax evasion are unconstitutional”.

16 published in the Official Journal No 845 of 13 November 2015. By this decision, the Constitutional Court has held that the words:
”commercial relationships” found in the provisions of Article 301 paragraph (1) of the Criminal code (...)

”or within any legal person” found in the provisions of Article 308 paragraph (1) of the Criminal code, by reference to Article 301 of the

Criminal code” are unconstitutional.
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to a degree that is reasonable in the circumstances, the
consequences which a given action may entail®’.

The Strasbourg Court has held that legal rules
cannot be drafted with absolute precision. One of
the standard regulation techniques consists of rather
making recourse to general categories and not to
exhaustive lists. Thus, many laws necessarily use
more or less vague wordings, whose interpretation and
application depend on the case-law. However clearly
drafted a legal provision may be, in any system of law,
including criminal law, there is an inevitable element
of judicial interpretation. There will always be a need
for elucidation of doubtful points and for adaptation
to changing circumstances. Although the certainty in
drafting the law is desirable, this could lead to an
excessive rigidity or the law must be able to adapt to
changing circumstances. The decision-making role
conferred to the court aims precisely at removing the
doubts persisting in relation to the interpretation of
rules, the progressive development of the criminal law
through judicial law-making as source of law being a
well-entrenched and necessary part of legal tradition
of the Member States.  Consequently, Article 7
paragraph 1 of the Convention cannot be read as
outlawing the gradual clarification of the rules of
criminal liability through judicial interpretation from
case to case, provided that the resultant development
is consistent with the essence of the offence and could
reasonably be foreseen's,

3. Lex praevia

Criminal law may not be retrospective, except
for the more lenient law (mitior lex) and may not be
applied by analogy?®®.

The application of law by analogy means the
extension of the scope of this law to acts not
prescribed by the law. The analogy was regulated by
the 1936 Criminal code and it was repealed by the
Decree n0.102/1956. In the inter-war period, the
analogy was laid down even in the codes of certain

western states with a democratic tradition; for
example, in the 1930 Danish Criminal code.

According to the provisions of Article 3 of the
Criminal code:”Criminal law shall be applicable to
offences committed when it is in force”?,

According to Article 4 of the Criminal
code:”Criminal law does not apply to actions
committed under the applicability of the previous law,
if such actions are no longer included in the new law.
In such case, the serving of sentences, the educational
and security measures ruled on under the previous
law, as well as all criminal consequences of court
judgments concerning those actions, shall cease once
the new law comes into force”?,

According to Article 5 paragraph (1) of the
Criminal code: ”In case one or several criminal acts
have been enacted between the time the violation was
committed and the final judgement in a case, the more
favourable stipulation shall apply”.

According to the provisions of Article 6
paragraph (1) of the Criminal code: “Whenever,
between the time of the final judgement in a criminal
case and the time the sentence is fully served, a law is
enacted that stipulates a lighter penalty, the original
sentencing shall be reduced to the special maximum
of the new sentencing if the previous one exceeded
that special maximum”.

Finally, according to Article 15 paragraph (2) of
the Constitution: ”The law shall only act for the
future, except for the more favourable criminal or
administrative law”.

More favourable interpretative laws, the
decriminalising laws and the more favourable laws
stricto sensu fall within the scope of the more
favourable criminal laws?,

Criminal law may have retrospective effect only
ifitis:

e adecriminalising law;
e a more favourable new criminal law (including

17 This is particularly true in relation to persons carrying on a professional activity, who are used to having to proceed with a high degree of caution
when pursuing their occupation. They can on this account be expected to take special care in assessing the risks that such activity entails. (Judgment of
15 November 1996, rendered in Case Cantoni v. France, paragraph 35; Judgment of 24 May 2007, rendered in Case Dragotoniu and Militaru - Pidhorni
versus Romania, paragraph 35; Judgment of 20 January 2009, rendered in case Sud Fondi SRL and others versus Italy, paragraph 109).

18 See the Judgment of 22 November 1995, rendered in Case S.W. versus Romania, paragraph 36. See Decision No 405/2016 of the
Constitutional Court of Romania.

1% The application of law by analogy and the retrospective effect are two legal monstrosities. All dictatorships have made recourse to these
”institutions™ in order to achieve their totalitarian purposes and eliminate the “uncomfortable” persons. The fascist, Nazi and communist states
of the 20" century have trampled on the principle of legality of criminalisation which is violated by the dictatorial states of today.

2 The corresponding text of the previous Criminal code is laid down in Article 10 and has the following content: *’Criminal law shall be
applicable to offences committed when it is in force”.

2 According to Avrticle 4 of the previous Criminal code: (1) Criminal law shall not apply to actions committed under the applicability of
the previous law, if such actions are no longer included in the new law. In such case, the serving of sentences, the educational and security
measures ruled on under the previous law, as well as all criminal consequences of court judgments concerning those actions, shall cease once
the new law comes into force. ”

(2) The law prescribing security or educational measures shall also apply to criminal offences which have not been the subject of a final
judgment until the entry into force of the new law”.

22 The laws concerning the regime of execution of criminal penalties may not have retrospective effect. By the Decision no.214/1997, the
Constitutional Court has supported this point of view. According to this decision: ’In the case of the institution of conditional release, the transitional
situation is also created on the date when the criminal offence is committed and lasts until the penalty of life imprisonment or of imprisonment is
executed or deemed executed. The intervention, during this period, of a criminal law which amends the institution of conditional release, as it is the
case of the Law no. 140/1996, renders the determination of the applicable law subject to the rules contained in Article 15 paragraph (2) of the
Constitution and Article 13 paragraph (1) of the Criminal Code, irrespective of the date on which the ruling of conviction has remained final.

Therefore, the provision of paragraph (1) of Article Il of the Law n0.140/1996, which refers to the applicability of the law to acts committed
before its entry into force, violates the provision of Article 15 paragraph (2) of the Constitution of Romania.”



84

Challenges of the Knowledge Society. Criminal Law

the interpretative law);

e a procedural law (which shall apply
immediately, irrespective of the date when the act was
committed).

The subsequent interpretative criminal law
may also decriminalise, if its content narrows down
the sphere of facts deemed criminal offences by the
previous jurisprudence of judicial bodies or if it
determines a more favourable legal qualification. For
instance, by reference to the provisions of the 1969
Criminal code, Article 183 of the Criminal code
constitutes a  subsequent more  favourable
interpretative criminal rule?.

The subsequent interpretative criminal law is the
law by which the legislator defines certain terms or
expressions used by the criminal law after the entry
into force of the interpreted law (rule).

4. Lexstricta

The principle of legality requires that the result
of interpretation of the law is in line with the will of
the legislator, i.e. it should be construed neither
extensively, nor restrictively (lex dixit quam voluit).
The extensive interpretation (lex dixit minus quam
voluit) or the restrictive interpretation (lex dixit plus
quam voluit) must not be admitted in criminal law.

In this context, the question is: how can one
construe the criminal law in the cases where this is
not clear, is equivocal or incomplete?

Although no express legal rule, which answers
to this question, is prescribed, it follows from the
essence of the principle of legality that in such cases
and in any other cases of unsatisfactory
regulations, the criminal law shall be interpreted
restrictively - lex poenalia est strictissimae
interpretationis et aplicationis; poenalia sunt
restringenda.

The practitioner may not create criminal rules,
may not extend the application thereof to unforeseen
cases and must interpret any result of this operation in
a strict manner, if the rule interpreted is unfavourable
to the offender.

In the case of criminal rules with doubtful
meaning, the adage ”’in dubio mitis” and not ”in dubio
pro reo” must be applied. This last adage is applicable
only to the assessment of evidence during the criminal
proceedings, because it is founded on the principle of
the presumption of innocence?*.

It was held in the academic literature that “’the
rule of strict interpretation may not require the judge
to confine the application of criminal law only to those
hypotheses laid down by the legislator, when the
careful analysis of the cases brought before the court

prove that the latter fulfil all the elements of the

criminal offence, but could not be foreseen at the date

of criminalisation”?,

5. Adoption of criminal law according to the
Constitution

According to Article 73 of the Constitution:
“Organic laws shall regulate (...):

h) criminal offences, penalties, and the
execution thereof;

i) the granting of amnesty or collective pardon”.

According to Article 115 paragraph (4) of the
Constitution:

”(4) The Government can only adopt emergency
ordinances in exceptional cases, the regulation of
which cannot be postponed, and have the obligation
to give the reasons for the emergency status within
their contents”.

According to Article 173 of the Criminal code:

”Criminal law means any criminal stipulation
included in organic laws, emergency ordinances or
other regulatory acts which, at the date they were
adopted, had legal power”.

It follows from the abovementioned legal and
constitutional provisions that there are two categories
of legal acts by which criminal rules may be
prescribed, namely the organic laws and the
emergency ordinances.

We conclude that criminal law may only be
regulated by organic laws and emergency ordinances.

3. Conclusions

The legality of criminalisation is a fundamental
principle of criminal law, intended for the legislator
and the judicial bodies, according to which only the
acts defined by criminal law at the time when they
were committed constitute criminal offences and may
be punished by criminal law.

The principle of legality of criminalisation
imposes five standards, and in the absence of any of
them one cannot speak of legality within the meaning
of the principle we are dealing with here. Indeed, a
criminal law complies with the principle of legality if
it is: written (lex scripta); certain (lex certa); non-
retrospective (lex pravevia); strict (lex stricta);
adopted according to the provisions of the
Constitution.

Criminal law may only be regulated by organic
laws and emergency ordinances.

2 Moreover, Article 146 of the 1969 Criminal code was amended several times and every time the scope of acts with “very serious

consequences” was narrowed down.

24 | Neagu, Criminal procedure law. Treatise, Global Lex Publishing House, Bucharest, 2002, p.88-93; G. Bettiol, Diritto penale, Cedem

Publishing House, Padova, p. 112.

% N. Giurgiu, Criminal law and criminal offence, Gama Publishing House, Iasi, p.82.
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CIVIL ACTION SETTLEMENT IN CRIMINAL PROCEEDINGS THE DANGER
RELATED CRIMES

Andrei-Viorel IUGAN*

Abstract

Article 1357 para. (1) Civil Code stipulates that “one that causes harm to another by an unlawful act committed with guilt is
obliged to repair it”. In this study, we propose to analyze whether and to what extent, a danger related crime can generate a
prejudice, and if for committing such a crime, civil action may be exercised in criminal proceedings.

Keywords: civil action, danger related crimes, criminal proceedings, moral damage, patrimonial damage.

1. Introduction

Article 1357 para. (1) Civil Code stipulates that
“one that causes harm to another by an unlawful act
committed with guilt is obliged to repair it”. The
conditions are therefore tort: wrongful act, injury,
causation between them and guilt. When the wrongful
act committed is not only a civil offense but also a
crime, the legislator created the possibility for the
injured person to seek compensation for the damages
encountered due to the criminal act subject matter of
the criminal proceedings®. In this regard, Article 19
para. (1) Criminal Procedure Code shows that "civil
action pursued in criminal proceedings is meant to hold
accountable those responsible for tort in line with the
civil law, for the damages caused by the act subject to
criminal proceedings™.

As itis rightly shown in the literature”’the exercise
of the two actions in one single process has advantages
both for justice and for the persons concerned. Thus,
justice means a saving of time and material resources
when the two actions are performed in the same
criminal case and settled by the same court, thereby
avoiding the separate administration of relevant proof
for the same offense/crime and the same perpetrator
and avoidance of contradictions that could intervene in
the decisions of two different courts. For the person
aggrieved by the offense/crime it constitutes an easier
and faster way to obtain compensation for the damages
suffered, with reduced expenses. For the defendant,
there is the possibility to concentrate its defense at the
same time on both criminal and civil parts of the action,
which reduces the costs that he would have to bear"?.

2. The danger related crimes. Notion of.

Depending on the immediate consequences
produced, crimes have been classified as regular crimes
and crimes resulting from danger?.

Danger related crimes are those offenses which
are not implemented immediately through a concrete
result, into a change in the surrounding reality, but the
immediate result is a state of danger to the social value
protected by the incrimination rule. In this regard, this
type of crimes are for example traffic offenses, offenses
of breach of the regulations on ammunition and
weapons, offenses of forgery, breach of the measures
on child custody, bigamy, incest, electoral related
crimes, treason, etc. In these cases, the crime is
consumed simply by taking action or inaction banned
by the incrimination rule, not being necessary to also
produce any concrete results.

Instead, in the case of regular crimes - result
related, the immediate consequence is an actual result,
and it is actually necessary to have some tangible
changes in the surrounding reality. The regular result
related crimes are: murder, manslaughter, interruption
of birth, fetal injury, personal injury, fraud. In these
cases, by simply committing the action or inaction that
constitutes the material element of crime, is not
sufficient for the existence of the crime itself to be
considers as consumed, it is always necessary to
produce a certain result.
In the majority opinion of the doctrine there is an
overlap between the categorization of offenses in result
related or danger related and in material crimes or
formal crimes®. Such an overlay has been criticized,
however, showing that “categorization of crimes as
formal or material is made proportionally against the

* Assistant Lecturer, Faculty of Law, “Nicolae Titulescu” University of Bucharest (email: andyiugan@yahoo.com).

1 1. Neagu, M. Damascin, Tratat de Procedurd Penald. Partea Generald, Bucuresti, Ed. Universul Juridic, 2014.

2 G. Theodoru, Tratat de Drept Procesual Penal, Bucuresti, Ed. Hamangiu, 2008, p. 114-115.

8 F. Streteanu, D. Nitu, Drept Penal. Partea Generald, vol. 1, Ed. Universul Juridic, Bucuresti, 2014, p. 294-295, T. Dima, Drept Penal. Partea
Generala, Bucuresti, Ed. Hamangiu, 2014 p. 156-157, L. L. Lefterache, Drept Penal. Partea Generala, Bucuresti, Ed. Hamangiu, 2016, p. 159.

4T. Dima, op.cit. p. 156-157, L. L. Lefterache, op.cit, , p. 159, C. Mitrache, Cr. Mitrache, Drept Penal Roman. Partea generald, Bucuresti,

Ed. Universul Juridic, 2010, p. 130-131.
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existence or absence of a physical object as a
constituent element of the crime"®.

Starting from this criterion of classification
between formal crimes and material crimes, the author
points out that there are many danger related crimes that
have a material object and numerous regular crimes that
do not have a material object. Such a distinction
between danger related crimes and formal ones is not
the subject matter of this work. In this study, we
propose to analyze whether and to what extent, a danger
related crime can generate a prejudice, and if for
committing such a crime, civil action may be exercised
in criminal proceedings.

3. Exercising civil action for danger
related crimes. Jurisprudential highlights

In the guiding decision no. 1/1969 issued by the
former Supreme Court show that crimes of danger are
not causing harm through themselves and, as such, for
such offenses, the trial court vested with the criminal
proceedings is not competent to settle joint criminal and
civil action. However, in our opinion, this rule should
not be generalized, but analyzed reported to the issue
with which was the subject matter of the reported
guiding decision. Specifically, through that decision,
the former Supreme Court has shown that when the
person driving on the public highway a motor vehicle
without a driving license, commits also other acts,
through a committed or omitted action, causing
material damage by degradation or destruction of
property by negligence, and may be ordered by the
criminal court to pay civil damages to repair the
damage unless those facts, distinct from the offense of
driving on public roads a vehicle without driving
license, fall under other provisions of criminal law and
the perpetrator was prosecuted for committing them.

Incidentally, five years later, in a decision of this
case covering committing offenses of forgery and use
of forgery, the Supreme Court stated that the fact that
the existence of ,,crimes of forgery and use of forgery
is not conditional on the occurrence of material injuries
and does not exclude the possibility that, in fact, these
are generating claims, either exclusively or involved in
an antecedent causal complex and, as such, there is no
denying the injured party the right to pursue civil action
in criminal proceedings against their author, since - in
this situation - a civil action has its source in the same
material acts as the criminal proceedings and these
material facts constitute crimes"®.

The High Court of Cassation and Justice was also
seized to decide on the path of appeals on such points
of law, namely on the possibility of exercising civil
action in connection with crimes of danger.

By decision of 2 June 2008, published in the
Official Journal, Part I no. 230 of 08.04.2009, the High

5 F. Streteanu, D. Nitu, op.cCit, p. 294-295.

Court stated that — “the trial court vested with the
criminal action in case of driving a motor vehicle on
public roads by a person that doesn’t have a driving
license will not resolve also the civil action exercised
by the owner of the damaged or destroyed vehicle
during road offense”. The decision showed in its
justifications that “as long as the criminal court referral
is made only for the offense of driving on public roads
by a person not possessing a driving license, offense
which by its nature is not generating injury, the party
injured by the effects of other acts of the defendant
committed on the same occasion, is not entitled to also
proclaim itself as a civil party in the case and to join
action for both civil and criminal liability. To consider
otherwise would mean admitting to the possibility of
exercising and joining any civil proceedings to the
criminal proceedings, without deriving from it, which
would be contrary to the principles governing the
criminal process.

Indeed, it should be noted in this respect that the
offense of driving a motor vehicle on public roads by a
person without a driving license is not causing material
damages by itself, because for such damages to occur,
the driver would have to commit either through a
committed or omitted action, at least one act to result in
the damage. Therefore, in such a situation where the
driver has committed another action, committed or
omitted, generator of the damage, the claim cannot be
accepted by the criminal court if that act that produced
the damage is not incriminated under by criminal law.

In another appeal on points of law, the High Court
of Cassation and Justice has shown that “the criminal
court vested with the prosecution of offenses under
article. 84 of Law no. 59/1934 on checks, as amended
and supplemented, does not have competence to solve
the civil action joint to the criminal action, as such its
ruling rejected as inadmissible the civil action."

In support of decision no. 43/2008, published in
the Official Journal, Part | no. 372 of 03.06.2009, the
High Court showed that “essentially such crimes are:
issuing a check without the authorization of the drawee;
issuing a check without sufficient availability pulled,
issuing a check with a false date, issuing a check which
lacks an essential element or is issued in favor of the
person issuing it. The aim of the incrimination of such
facts is to primarily prevent the issuing of bad checks
when the bank account does not have the required
reserve for completing the operation to other ways that
would harm the recipient. The offenses covered by Law
no. 59/1934, amended and supplemented, called in the
doctrine as formal, jeopardize the civil circuit in the
broad sense. Their existence does not require the
production of consequences to property because these
protect the social relationships related to transactions
with checks in order to ensure the credibility of these
payment instruments, holding a particular role in
trade/commercial relations. In case of committing such

€ Tribunalul Suprem, decision no. 1.527/1974, in V. Papadopol, M. Popovici, Repertoriu alfabetic de practica judiciard in materie penald
pe anii 1969-1975, Editura Stiintifica si Enciclopedica, Bucuresti 1977, p. 26.
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acts, the passive subject is the banking institution
whose credibility has been compromised by the action
of issuing a check without observance of the legal
requirements, and not the beneficiary of the check that
was issued in violation of the law.

As a result, the crimes stipulated under article 84
of Law no. 59/1934, as amended and supplemented, are
crimes of danger and the purpose of their incrimination
under the criminal law is to determine the correct
issuing of checks and not to cover any damage. It is
further noted that in the case of the crimes covered by
the provisions of art. 84 of Law no. 59/1934, as
amended and supplemented, the situation-premise is
given by the existence of a legal report of a contractual
nature, in which the check as a payment instrument
represents a guarantee for the obligations of borrowers
through commercial contracts concluded. Therefore, in
case of committing such acts, the harm made to the
creditor as injured party is determined by non-
performance of the obligation assumed by the debtor-
defendant in line with the concluded commercial
contract and not by the subsequent issuing of the check
in breach of criminal law.

It is natural, therefore, that in such cases, in order
to cover the damages suffered, creditors have available
only the separate civil action as means od redress,
stemming from the contract and not a civil action based
on tort law, in which joint civil and criminal liability
can be encountered.”

In practice there have been many controversies also
with regards the possibility of exercising civil action in
the criminal offenses of forgery.

Being endowed with a request for a dispensation
of law matters, the High Court of Cassation and Justice
dismissed as inadmissible the complaint by decision no.
16/2015, published in the Official Journal, Part | no.
490 of 07/03/2015.

In the reasoning of the judgment, the High Court
of Cassation and Justice showed that “in the present
case the subject of the referral is the aspect which falls
within the scope of the rules on civil action having as
subject matter the obligation to pay pecuniary and
moral damages to the defendant prosecuted for the
offense of forgery of private documents. Examining the
conclusion brought before the High Court of Cassation
and Justice, it was found that the court does not require
the interpretation of legal provisions in the abstract, but
to rule on the admissibility of the civil action exercised
in a criminal lawsuit, jointly with the criminal law
action. The method of settlement of a civil action
exercised in criminal proceedings is the exclusive
prerogative of the court seized with such an action.

As such, the question that can be address to the
High court should only cover issues of interpretation of
the law, not facts, the analysis of which being the
exclusive prerogative of the respective court."

Having examined the case law it is found that the
possibility of formulating civil action for crimes of

forgery received different interpretations. For example,
one court “re-analyzing the civil claims brought by the
civil part, in accordance with the first court stated that
the crime of forgery in general and the crime of forging
documents under private signature in particular are
danger related crimes and not outcome/ result related
ones. In other words, if the case of such crimes, the
crime is considered as consumed when there is a danger
to the protected social relations and is not connected
with the production of a detriment.

Therefore, these crimes are not by themselves
causing material damage but favoring their cause. (...)
It should be noted that the crime of forgery of private
documents is not causing material damage by itself,
whereas for their production the defendant was
required to commit at least a commissive or omissive
act for which to be prosecuted and sent to court and that
would have had the damage as an outcome.

For these reasons, we will not accept any ground
of appeal from the civil party requesting an order
binding the defendant to pay material damages, because
there is no causal link between the act of the defendant
(which is a danger related crime) and the alleged
pecuniary damage sustained by the civil part, consisting
of expenses and loss of profit. Concerning moral
damages, the judge wrongly considered that through
the criminal act moral damage was caused to the civil
party, due to stress and the need to withdraw from the
authorized accounting expert profession. The crime of
forging documents under private signature is a crime of
danger and the aim of its incrimination as such is to
defend those social relations whose training and normal
development depend on public trust given to private
documents and not that of coverage of any material or
moral damage. Of course it would have been a different
assumption if the defendant would have been
prosecuted and sentenced for the offense of forgery of
private documents, as a crime of danger, along with
other crimes with an end result (eg. Fraud), case in
which the civil action may be joint with the criminal
action.

But in this case the criminal proceedings have as
subject matter the crime of forgery of private
documents so that civil action may not be made jointly
with the criminal action™”.

To the contrary, for the moral damages, another
court showed that “with regards moral damages
(40,000 euro - f. 19 folder background), from reading
the constitution of the civil party as such, it follows that
these claims are related, inter alia, to the use of the
forged document in the civil lawsuit, act which falls
into content of the offense committed by the accused.
In the Court's view, the use of the forged document is
capable of producing to the opposing side frustration,
anguish, this part being aware that there is a risk to lose
the lawsuit, through the use of illegal methods by the
other party. Therefore, use of forged document in order
to produce legal consequences (whether these

" Curtea de Apel Targu Mures, decision no. 36/A/28.01.2016, unpublished.
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consequences occurred or not) is likely to produce a
moral injury, so claims covering damages are
admissible. Regarding their amount, the Court
considers that the sum of 2,000 euros is a fair
compensation, given (mostly) the relatively large time
(several years) in which the civil parties were deprived
of fair proceedings (civil) due to the crime committed
by the defendant."8.

With regard to the facts in the two cases, in the
first case the defendant was prosecuted because she
used the stamp of an expert accountant to forge several
balance sheets of several companies, while in the
second case, the defendant falsified a document which
afterwards used in a civil lawsuit.

The solutions are not uniform nor as regards the
possibility of pursuing civil action for other danger
related crimes.

For example, in one case of the offense of failure
to comply with measures regarding child custody, the
Court findings showed that “first court concluded
erroneously that in line with the nature of the case
before hand, it is not justified and it is not possible for
one to establish itself as a civil party for the granting of
material and moral damages, conclusion that is
manifestly erroneous in relation to the actual data of the
case. Thus, it is observed that the injured party, also
civil party in the case, made dozens of failed trips at the
residence of the defendant to perform parental care of
the child, which generated obvious expenditure
evidenced by relevant proof and whose repayment is
required, seeing the damage thus created is in direct
causal link with the act of the defendant.

At the same time, preventing the civil party for a
long time to get in touch with his son, created a
sharpened mental suffering, considering that the second
son of only 4 years of age cannot meet with his brother
G. At the same time the negative attitude manifested by
the defendant also affected the civil party's reputation
in society - against which different claims not to reflect
reality were expressed, which were also capable of
deepening the state of distress and negative moral due
to effective inability to enforce the provisions
contained in the definitive judgment, fulfillment of
which was supported by local authorities with
responsibilities in child protection and by the police,
but all these actions failed. In those circumstances, the
Court considers that admission of the civil action was
necessary and admissible and ordered the defendant
under Art. 19 reported to Art. 397 paragraph 1 of the
Criminal Procedure Code corroborated with Art. 998
Civil Code prior, to pay material damages in the
amount of 6,600 lei representing the transport for the
17 failed trips on the route B-M, in line with the
documents attached as proof to the request for

establishment of the civil and moral damages assessed
by the Court and the amount of 15,000 lei to cover non
patrimonial related damages, as such admitting the civil
party's appeal under Art. 421 para 1 item 2" letter a
Criminal Procedure Code"®.

With regards the crime of perjury, in practice it
has been shown that “the crime of perjury is a crime of
danger, and by incriminating such action, the legislator
is aiming at protecting the ordinary course of justice, so
it is not possible to formulate a civil action. The crime
of perjury is not liable to cause damage seeing the
legislator doesn't care if it led or not, specifically, to an
unjust solution, namely if the state of danger
materialized or not"1°,

In another case, however, with regards the offense
of misleading the judicial bodies (slanderous
denunciation according to the old Penal Code) to the
person against whom the denunciation was filed and
against who the concocted evidence has been used,
there was admitted as moral damages payment of the
sum of 100 000 euro (the person concerned had been in
custody unlawfully for more than one year as a result
of that denunciation)™*.

On appeal, the amount of punitive damages were
reduced to 30 000 euro. The court of judicial control
showed that “on the civil side of the case, the appellate
court does not deny the serious consequences produced
by committing the acts of the defendant B, the main
impact occurred in the victim's life by deprivation of
liberty on the basis of false evidence, but it believes that
the damages awarded should not be disproportionate
and would constitute a means of unjust enrichment of
the civil party. Therefore, given the amounts set by the
ECHR in finding a violation of the right to liberty and
security, by way of analogy (in this case is not about
the responsibility of the state for this violation since at
the time of arrest against the victim there were serious
indications such as to convince an objective observer
that he may have committed the acts, based on the
evidence the defendant B products, breach is caused
due to a particular action), the Court considers that the
amount of 30,000 euros is sufficient to cover moral
damage suffered by the civil party. In determining the
amount, the appellate court took into account the
principle of full compensation for the damage caused,
principle that basically excludes consideration of the
material situation of the defendant as a criterion"!2,

4. Conclusions

As for us, we believe that the possibility of
pursuing civil action for the cases of danger related
crimes must be analyzed on a case by case basis. In this
regard, the court must examine whether the offense for

8 Curtea de Apel Timisoara, decision no. 607/A/8.06.2015, unpublished.

® Curtea de Apel Ploiesti, decision no. 481/7.05.2014, unpublished.

10 Tribunalul Bucuesti, decision no. 548/A,/9.05.2005 in Tribunalul Bucuresti. Culegere de practicd judiciard in materie penald 2005-2006,

Bucuresti, Ed. Wolters Kuver, 2006, p. 422-427.

1 Tribunalul Bucuresti, sentence no. 673/03.08.2012, unpublished.

12 Curtea de Apel Bucuresti, decision no. 402/A/18.12.2012, unpublished.
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which the defendant is being prosecuted and trialed
(even if it is a danger related crime) produced, in
particular, any patrimonial damage to any other person.
In the event that the damage had really occurred, it
should be considered whether the injured person has
any other possible way to recover the damage, except
of course the formulation of a separate civil court
action.

For example, if a person falsifies a document and
uses it to proceed with a judicial action, the defendant
may recover the expenses incurred in carrying out the
lawsuit in a dispute settled by a civil court, according
to Art. 451- 453 Civil Procedure Code.

If an innocent person is prosecuted following a
complaint made in bad faith by the injured party, he/she
will be able to recover expenses incurred from the
perpetrator that mislead the judicial organs, in line with
Art. 275 Para.5 Criminal Procedure Code.

If the person against whom the complaint was
made is not prosecuted, it is natural for him/ her to be
able to recover the expenses incurred to prove his
innocence in the criminal case in which the perpetrator
prosecuted for misleading the judicial bodies has the
capacity of defendant. The same reasoning should be
applied to the person injured by the offense of perjury.

Also we have to bear in mind that making a false
complaint or any deceptive statements made by a
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Abstract

In this study, | decided to analyze the activity of the judge of surveillance of deprivation of liberty in relation to the amendments
made by Law no. 254/2013 on the execution of sentences and custodial measures ordered by the court during the criminal trial,

published in the Official Gazette no. 514 of August 14, 2013.

I will also analyze its role, both in terms of the powers of an administrative nature, especially those with administrative-
jurisdictional nature in establishing and changing the arrangements for enforcement and custodial, educational measures for
the solving of the complaints regarding the disciplinary sanctions and the complaints regarding the exercise of the rights

provided by Law no. 254/2013;
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Introduction

The domain covered by the theme of the study is
the judge’s institution of supervision of deprivation of
liberty in relation to the amendments made by Law no.
254/2013 on the execution of sentences and custodial
measures ordered by the court during the trial.

The importance of the proposed study lies in the
fact that the institution of the Judge of surveillance of
deprivation of liberty has a huge impact in terms of the
rights of persons deprived of their liberty, as well as of
establishments and arrangements for enforcement that
is applied in one form or another to all detainees, both
those who are serving a penalty applied by a final
judgment, as well as persons against whom preventive
detention was ordered.

It should be noted that the institution of the
delegated judge is a relatively new Romanian law, the
first time being regulated by Law no. 275/2006, it has
the powers which, in a lesser or greater extent, have an
administrative character (either purely administrative -
as if refusing food or participation in the commission
of parole from the prison, either mixed, administrative
and judicial, as if resolving complaints made by
prisoners or prison administration).

The objective of the study is the presentation of
the work of the delegated judge for supervision of
deprivation of liberty, his contribution to the rights of
persons deprived of freedom, censorship, according to
functional competence, of the mode of establishment
and individualization regimes and changes during the
execution of punishment, the solution of the complaints
having the object of disciplinary sanctions for the
detainees and other administrative tasks with a direct
impact on how relationships are established in case of
life imprisonment.

Since preparing the detained person for release
must be made on the first day of detention, and this is
the goal of all actions undertaken, following the
fundamental objective of increasing the capacity of the
convicted person of social reintegration, to facilitate
the rehabilitation of the prisoner to life in freedom, to
an attitude of compliance and respect for societal
values, the role of the judge regarding the surveillance
of deprivation of liberty, through the tasks he performs,
is essential to respect the rights of the convicted persons
but also in reference to the progressive changes, during
the detention, of the enforcement regime in one
sentence less severe, which has a special importance in
reaching this goal.

In the first section of the study I will present a
brief history of the institution of the Judge regarding the
surveillance of deprivation of liberty, including the
Romanian relevant legislation, and in the second part |
will present the role of the judge in the surveillance of
deprivation of liberty, the way of appointing the report
by the prison administration.

The base of the study will be established in the
third section of the presentation of the judge’s duties
regarding the surveillance of deprivation of liberty,
including on the interpretation of the European Court
on Human Rights, on field art. 3 and 6 of the
Convention.

1. Brief history of the judge’s institution
for the supervising of deprivation of liberty.
Legislative provisions.

The institution of the delegated judge (now called
in the Romanian legislation, judge of surveillance of
deprivation of liberty) first, in history, appeared in
Brazil in 1923 and the first European country to
implement it was Portugal in 1924 through the creation

* PhD Candidate, Faculty of Law, "Nicolae Titulescu" University of Bucharest (email: dantesmarcovici@yahoo.com).
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of the Court of Enforcement of penalties, but his duties
were limited to safety.

In Italy, the institution of the delegated judge,
appears in 1930 and was not adopted by the Anglo -
Saxon countries nor in the Scandinavian and Eastern
European countries, including in Romania was
published into law after the fall of the Iron Curtain.

As regards the legal nature of the powers of the
delegated judge there are three guidelines. The first
relates to purely administrative duties, the second to the
exclusive jurisdictional nature and the third to the
mixed.

For example, the Execution Italian Criminal
system adopted as a model the administrative judge,
while in the French system, although it was inspired by
the Italian model, the judge has more powers, in that it
disposes the deprivation of liberty, decides matters of
parole, sets when the sentence is considered served, or
controls the safety periods after the release.

The Romanian legislation, by Law no. 275/2006,
adopted predominantly the mixed doctrine regarding
the powers of the delegated judge, which is a guarantor
of the rights of persons deprived of their liberty, but not
their lawyer.

By Law no.254 / 2013 on the execution of
custodial sentences imposed by judicial bodies during
the criminal trial was proposed a new name - the judge
of surveillance of deprivation of liberty, which as
shown in the explanatory memorandum to the bill, is a
name more concise and suggestive, for the judge who,
being employed in prisons, arrest and detention centers,
remand centers, educational and detention centers, has
as main attribution the supervision and control of the
legality of the execution of punishments and measures
of deprivation of liberty, whether in prisons or other
places of detention or arrest.

Concurrently, unlike the previous law, through
the current framework law regarding the execution of
penalties, were listed explicitly all the powers that it
has, separating clearly the work of its management
activity from the administrative-jurisdictional activity,
the distinction is meant to end controversies after the
entry into force of the previous law, regarding the legal
nature of the activity of the judge: custody surveillance.

2. The Judge’s oversight role regarding
the deprivation of liberty, the way of
appointing and the report with the prison
administration.

Through the execution of sentences are pursued
goals established by Law 254/2013, focusing on

! The law 254/2013 - art. 3.

preventing the committing of crimes by applying
criminal coercion.

The subsidiary aim would be of an individual
order and refers to the formation of an attitude to the
rule of law, to the rules of social coexistence and to
work to reintegrate into society of persons detained or
interned?.

The Criminal proceedings are the activities
regulated by law, the work carried out by the competent
authorities, with the participation of parties and other
persons?, and the procedural rules are designed to
ensure the effective exercise of the powers of judicial
bodies to guarantee the rights of parties and other
participants in criminal proceedings.

The Criminal proceedings distinguish several
stages, of which, important for this paper work is the
phase of enforcement of criminal judgments that
became final, resulting in the achievement of the
purpose of criminal law and criminal procedure law.

Thus, during sentencing, the judge's role to
oversight the imprisonment, highlights the relationship
between the judiciary power and the administration of
execution penalties, between the enforcement of a final
judgment and the taking of the steps to enforce specific
content of mandate of imprisonment or other
educational measures of deprivation of liberty. The
executory effect of sentence gives birth, for the
penitentiary institution or educational center, to the
right to enforce sanctioning provisions and convict
must obey these provisions®.

The Institution of the judge for the surveillance of
deprivation of liberty comes to reinforce and express
the option of the Romanian legislator for effective
control of how people are deprived of freedom, and on
the line to improve and streamline the work of these
judges, but also for the practical delimitation of their
activity by the one held by the prison administration,
the framework law contains rules on the appointment
of replacements and some clerks, and the obligation of
the competent state institutions to provide the necessary
means to carry out the activity under optimum
conditions.

In relation to the manner of appointment,
according to art. 8 and 9 of Law no. 254/2013 and the
provisions of art. 8- 9 of the judgment of the Superior
Council of Magistracy no. 89/2014 for the approval of
the organization of the activity of the judge of
surveillance of the deprivation of liberty*, in every such
units are annually appointed one or more judges from
courts across the court of appeal, and several alternates
judges who will exercise their powers of those
designated judges during the period in which they are
unable to perform their duties. Appointment is made
with the written consent of the judge concerned, from

2 Jon Neagu, Criminal Procedure Treaty. General Part, Third edition, revised and enlarged, Universul Juridic Publishing House, Bucharest, 2013, p.
19; Mihail Udroiu, Penal Procedure. The General Part. The special part, The Second Edition, C.H.Beck Publishing House, Bucharest, 2011, p.1.
% Nicolae Volonciu, Raluca Morosanu, The Penal Procedure Code Commented. Art. 415-464. Execution of penal resolutions, Hamangiu

Publishing House, Bucharest, 2007, p. 3-6.

4 Published in The Official Gazette, Part I no. 77 of 31% of January 2014.
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those who had this quality or were part of the court's
criminal chamber executions.

To ensure smooth conduct of business of the
supervision judge for the deprivation of liberty, the
president of the appeal court annually appoints clerks
and alternates clerks needed for the registration and
registry office.

Concurrently, during the exertion of the duties
regarding the surveillance of the execution of penalties
and of the custodial measures, the judge of surveillance
of the deprivation of liberty can not carry out other
activities in which the court has been designated.

In art. 3 of the Higher Magistrates Council
Resolution no. 89 of 31.01.2014 it is stated that in the
exercise of its attributions, the supervising judgeof
deprivation of liberty is independent, impartial and is
subject only to the law.

The Regulation provides many more cases of
incompatibility, respectively the situation in which the
judge of surveillance of deprivation of liberty has to
resolve complaints or requests concerning the spouse,
relative or his in-laws, or up to grade IV inclusively, or
may be located in a different situation from those set
out in art.177 of Law no. 286/2009 on the Criminal
Code, as amended and supplemented, or on who we
believe would be affected impartiality, they shall be
settled by alternate judge. The existence of such
circumstances shall be immediately informed to the
President of the Court of Appeal in whose territorial
jurisdiction is the place of detention.

These provisions shall be applied accordingly and
where the hearing or the research aim a misconduct
committed in the presence of the judge of supervision
of deprivation of liberty.

Regarding its activity, should be noted that the
judge of surveillance of deprivation of liberty may hear
any convicted person or working in the prison system,
may request information or documents from the
administration of the detention, can make spot checks
and has access to individual file of prisoners, to records
and any other documents or records necessary to fulfill
the duties provided by law, with the respecting of
confidentiality and professional secrecy, obligation
incumbent to the Registrar appointed by the President
of the court of appeal.

Concurrently, any  person, organization,
institution or authority is obliged to respect the
independence of the judge supervisory of imprisonment
and to provide it with requested documents and
information. Space available to judge of surveillance
of deprivation of liberty must be equipped with
furniture and cabinets for storage of archives, IT
equipment and to enable him access to the Internet, the
program legislation and computerized system of
registration of persons deprived of freedom in
detention.

Consequently, the prison staff is bound to support
the office of the judge of surveillance of deprivation of
liberty, by forwarding all complaints and appeals made
by inmates to communicate closings, to submit files to

the court, to notify those concerned about receiving in
audience, or for other hearings to resolve complaints.

Regarding the logistical conditions in which must
operate the judge of surveillance of deprivation of
liberty and the delegated Registrar, the penitentiary
administration or, where appropriate, of the center of
detention and arrest, of the Centre of arrest, of
educational center or detention center, is bound to
provide the judge of surveillance of deprivation of
liberty with the space arranged to enable the conduct of
its work in good conditions and are used exclusively by
it.

In order to implement these provisions in most
places of detention such requirements are met, the
judge and the clerk being given one individual desk that
they use exclusively, located in the building related to
the prison administration; Each office is equipped with
appropriate furniture and IT equipment (computer,
printer) with Internet access, the legislative program
and the ANP database - records of detainees.

Also, the consumables necessary to the work of
the Office of the judge, shall be provided by the prison
administration, and the hearing of the persons
sentenced by the Judge of surveillance of deprivation
of liberty takes place in a room made available to this
effect by the administration, located inside of the
prison.

3. The powers of the judge of surveillance
of the deprivation of liberty in relation with the
amendments brought by The Law no. 254/2013

It can be said after analyzing the legal duties that
the primary role of the judge of surveillance of
deprivation of liberty is to monitor and control the
execution of sentences and ensuring the legality of
custodial measures and the respecting of the rights of
convicted persons.

1. The main judicial administrative duties of the
judge of surveillance of imprisonment provided for
in art. 9, paragraph. (2) of Law 254/2013, as
follows:

handles complaints of prisoners on exercise of the

rights provided by this law;

2. handles complaints regarding the establishment
and changing of regimes for enforcement and
educational measures involving deprivation of
liberty;

3. resolve complaints from prisoners regarding
disciplinary sanctions; In art. 9 para. (2) of
Decision Of the Superior Council of Magistracy
No. 89/2014 are provided also the administrative
duties of the judge of surveillance of imprisonment
respectively: provides audiences to the detainees;
exercise the powers provided by the law on the
procedure for refusal of nourishment; participates
as chairman at meetings of the commission for
parole; participates as president, in the procedure
to replace the measure admission to the detention
center or educational center with daily assisting
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educational measure; participates as president, in
the procedure for granting the release from the
educational or detention center; participates as
president, in the procedure to continue the
execution of the educational measure of
imprisonment in the penitentiary; grants approval
for collection of biological samples for testing
convicted person, if there are indications that it has
consumed drugs, alcohol or toxic substances or
ingested without prescription drugs likely to cause
behavior disorders; carries out spot checks in
places of detention. "

The difference between these functions is that the
duties of administrative jurisdiction are exercised
within the special procedures prescribed by law and are
terminated by an administrative-jurisdictional act
called closing and the closings of the judge of
surveillance of deprivation of liberty that became
enforceable according to the law, are required.

Since the procedure is an administrative judicial
one and the conclusion was not a judgment, it is not
necessary that it contains all the specific judgments (for
example: pending, at the roll call, pronounced in open
court; pronounced in the council chamber of ....).

In addition to the mention expressly made in the
law, another argument that the procedure completed by
a judicial-administrative conclusion and not a judgment
is that it has a special regulation established by Law no.
254/2013, different from the hearing of the criminal
procedure code.

Thus, first, the hearing requires the compliance
with rules and principles that can not be applied in the
procedure of the delegated judge that takes place in
prison (ex: officialdom, contradictory, advertising,
provide legal assistance, etc.);

Concurrently, in the prison in which is operating
the judge of surveillance of deprivation of liberty, often
is not possible the managing of evidence in terms of the
Criminal Procedure Code (ex. Hearing of witnesses
under oath, the bringing before the court of people who
are not in prison, for hearing, etc.; as a matter of fact,
the law does not use the terms of witnesses or parties);

This conclusion is based on the fact that the
detained person unhappy with the solution of the judge
given in this procedure, can make an appeal in the
court, where he will have all procedural guarantees
specific to hearing.

As a way of working, the complaints are
submitted by the prison authorities through the
secretariat, with an address and a registration number
from the computerized application and at their receipt,
the complaints are registered in the general register, in
the register of administrative-judicial complaints and in
the alphabetic list, in the order they were received.

After registering the complaints in the records,
the file is formed, which received number in order to
highlight the register of complaints with an
administrative-judicial character and on the cover of
the file is specified the file number, the name of the

complainant, the subject of the case, and after settling
the complaint, number and date of conclusion.

After the managing of evidence, the judge of
surveillance of deprivation of liberty shall prepare a
reasoned conclusion that resolves the complaint, which
has two parts. The first part includes: case number, the
name of the judge of surveillance and the name of the
prison, number and date of conclusion of the
proceedings, the object of the case and the date of
notification, the name of the person deprived of liberty,
the pleas and the evidence, the facts retained, the
motivation of the solution and the presentation of the
grounds of law justifying the solution.

Part two includes: the rendered outcome, the
mention that this is subject to appeal, the deadline until
the appeal can be filed and the court to whom is
addressed, date of delivery, the signature of the judge.

The decisions handed down by the Judge of
surveillance of deprivation of liberty receive a number
from the register of conclusions in the order of
delivery. Date and number of conclusion are listed in
the register for administrative-judicial claims. The
conclusion is drawn up in 5 copies. Of these, one copy
is kept at the map of conclusions, one is lodged in the
case file, and the other three copies shall be
communicated to the prison administration to ensure
that a copy will be forwarded to the representatives of
the prison in exercising the right to appeal the decision,
another to be handed to the person deprived of liberty
and the last to be submitted to the individual file of the
prisoner.

Appeals against the solutioning of complaints
shall be forwarded by the penitentiary administration
by address (with proof of communication of the
conclusion) to the Judge of surveillance of deprivation
of liberty, who mentions on the address, the date of
receipt of the appeal, and after registering in the registry
for complaints with an administrative-judicial
character, the disputes shall be submitted to the
competent court, along with the case file (bonded,
sealed and numbered) within two days of receiving
them, based on address, through the Secretariat / mail
of the penitentiary administration.

The Shipping data of the files is referred by
completing the relevant headings in the register of
complaints with administrative-judicial character and
in the  delivery-receipt of  correspondence
Register(ledger), where the employee of the prison
signs.

As regards the deadlines for dealing with
complaints by the judge for supervision of
imprisonment, according to art. 39 para. 6 and art. 56
para. 7 of Law no.254 / 2013, the judge is obliged to
settle the complaint within 10 days of its receipt (in case
of complaint against the establishment or modification
of the regime for penalty) or 15 days (in case of
complaint concerning the respecting of the rights of the
sentenced persons) and by the pronounced conclusion,
he will be able to dispose one of the following
solutions:
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a) allows the complaint;

b) rejects the complaint if it is unfounded, late or
inadmissible and / or devoid of purpose;

c) notes the withdrawal of the complaint.

From the formal point of view, after the solution
of the complaints regarding the duties provided for in
art. 9 paragraph. 2 letters a-c of Law 254/2013, the
conclusion of the custodial surveillance judge shall be
communicated to the convicted person and to the
penitentiary administration within 3 days from the date
of delivery thereof, and against the conclusion, the
convicted person and the prison administration can
make an appeal to the court in whose jurisdiction is
located the prison, within three days or five days from
notification, as appropriate.

The legislator has provided this remedy for
respecting the constitutional principle of free access to
justice and the censorship by a court of an
administrative decision, as the one of the committee
establishing or modifying the regime of execution or
enforcement of a disciplinary sanction, constitute an
additional guarantee to the convicted person.

The appeal does not suspend the execution of the
conclusion and is examined in open court, summoning
the convicted person and the prison administration and
the convicted person is brought to court only when
ordered by the court, in this case being heard. Legal aid
is not compulsory, and if the prosecutor and the prison
administration participate in the trial, they make
conclusions and the court will pronounce a definitive
sentence.

Regarding the Administrative Judicial attribution
of solution of the Complaints of the inmates regarding
the application of the disciplinary sanctions, should be
noted, (in terms of fairness and of the reasonable
duration of the disciplinary proceedings of detainees in
relation to the interpretation of the European Court on
Human Rights, on the field of the art. 6 of the
Convention for the subject of this study, although the
article in question refers explicitly only to the
"criminal” allegations), that the Court made three
criteria governing the conditions under which Article 6,
along with its safeguards, is applied in disciplinary
proceedings in the execution of custodial sentences.

The Court first established that should be
considered the classification of the offense in domestic
law and even if it is not a crime but is classified only as
a disciplinary offense, in the proceedings, the Article 6
may be used, being the situation in which the offense
can be equated with a criminal offense, in terms of its
nature and by this principle, the Court sought to prevent
from the start the removal of procedural guarantees
stipulated in Article 6 for some misbehaviors, based on
internal classifications.

Thus, the court established, independently of the
autonomously, internal law, what is meant by the
accusation "criminal" and investigating the facts that,
under national law, are not criminal offenses, if they
can be equated to an offense, in terms of their nature.
Also, the Court examined whether the imposed

penalties can be equated to a criminal penalty, in terms
of the nature and severity (see ECHR, June 8, 1976,
Engel and others / Netherlands, no. 5100/71, 5101/71,
5102 / 71, 5354/72, 5370/72, pt. 81.82), and in this
respect, recognizes the particular context which
characterizes the internal disciplinary procedures in
prisons.

The Court considered that there may be practical
reasons and fundamental considerations, to determine
the need for a special system in prisons to maintain
discipline, a system that should not be considered as a
procedure of accusation "criminal” in this category
being found the considerations safety, public order, a
rapid resolution of cases of inappropriate behavior of
inmates, the existence of sanctions tailored to the this
sector and the obligation of management of the place of
detention to take responsibility for safety and order in
the place of detention (see ECHR June 28, 1984,
Campbell and Fell ./. United Kingdom, no. 7819/77,
7878/77, pt. 69)

However, in The European court’s sense, the
guaranteed right to a fair trial is a fundamental principle
of a democratic society. Despite the particular context
of internal discipline in prisons, stating that "dividing
line" between the disciplinary measures that do not fall
under Article 6 and the "criminal™ accusations under
Article 6, shall be determined having regard to the
intentions and purposes of this article.(ECHR, June 8,
1976, Engel and others ./. The Netherlands, no.
5100/71, 5101/71, 5102/71, 5354/72, 5370/72, pt. 81,
82; ECHR June 28, 1984, Campbell Fell ./. United
Kingdom, no. 7819/77, 7878/77, pt. 69)

Thus, the Court specified all these in its case in
the cause Campbell and Fell v United Kingdom, that
the plaintiffs protested the mistreatment of other
detainees, sitting down in the corridor of the prison and
refusing to get out of there, being lift by force.
Campbell and other inmates were disciplined for
mutiny or incitement to mutiny. It should be noted that
at the time, in the United Kingdom, if it was
pronounced a sentence of imprisonment for a limited
period of time, each person deprived of liberty had the
automatic right to a sentenced reduced by one third, and
the penalty was imposed to several prisoners, including
Campbell, in disciplinary proceedings, and the sanction
consisted of denying the right to release before the
deadline, given that one of the persons concerned,
could benefit from a total reduction of the sentence of
570 days and this was, in the light of the Court, a
serious consequence for the duration of the penalty, so
that this penalty must be classified, under the
Convention, as a criminal charge, although technically,
the punishment was not directly imprisonment.

Regarding the administrative-jurisdictional task
of the judge of surveillance of imprisonment, provided
for in art. 9 paragraph. (2) of Law 254/2013, to solve
the complaints of prisoners on exercise of rights under
this Law, should be noted that the legal rights of
detainees are set out in art. 56-80 of Law no. 254/2013,
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and any person is not allowed to restrict the exercise of
these rights more than does the law or the Constitution.

In the execution of this task, the judge sees over
the respecting of the rights of detainees, to assess the
conditions of detention and the magistrate must take
into account the cumulative effects of these conditions
also considering the period during which a person is
held under those special conditions.

Given that the acute shortage of space in the cells
of prisons from Romania has an increased share, this
should be considered in particular by the Judge of
surveillance of deprivation of liberty at the time when
the complaints are analyzed, following to determine
whether the conditions of detention may be considered
degrading, including in terms of art. 3 of the
Convention. Art. 3 of the European Convention on
Human Rights enshrines one of the most important
values of democratic societies categorically prohibiting
torture or inhuman or degrading treatment or
punishment. Incident to be applied treatments must
meet a minimum threshold of gravity, and in this
context, the state is assigned two types of obligation: a
negative, overall one, not to subject a person within its
jurisdiction to treatment contrary to Article. 3:01 and
substantial positive obligation, to take preventive
measures to ensure the physical and moral integrity of
detainees, such as the provision of minimum conditions
of detention and adequate medical treatment.

The European Court has admitted on several
occasions that it was a violation of Article 3 if the
detention rooms were small, overcrowded or
unbearable renovation conditions and hygiene.

Thus the cause of Kalashnikov against Russia, the
detention room was permanently overcrowded. Each
person had only 0.9 to 1.9 m2, two or three people had
to share a bed, and thus can only lie flat
sequentially. The detaining room was light during the
day and night. The 18 to 24 inmates were continuously
producing noise, the smoking was allowed, no
ventilation, and the prisoner was entitled to spend only
two hours a day outside the detention room. At the same
time, the sanitary equipping was poor, there was no
disinfection, and in the four years of detention in these
circumstances, there was a substantial worsening of his
health. Considering these aspects, the Court held that it
is a degrading treatment within the meaning of Article
3 (ECHR, 15 October 2002 Kalashnikov./ Russia, no.
47095/99, 8. 92-103).

At the same time the Court held in the case lacov
Stanciu against Romania, application no. 35972/05,
paragraph 166, that custodial measures applied to a
person can sometimes involve an inevitable element of
suffering or humiliation but, nevertheless, suffering and
humiliation involved must not go beyond the inevitable
element of suffering or humiliation connected with
some form of treatment or punishment with legitimacy.

With respect to detainees, the Court showed
already in previous cases that a prisoner does not lose,
through the mere fact of his incarceration, his rights
guaranteed by the Convention. On the contrary, people

in detention have a vulnerable position and the
authorities are obliged to defend them, and under art. 3,
the state must ensure that a person is detained in
conditions compatible with respect for his human
dignity, that the manner and method of execution of the
measure are not subject to distress or hardship for the
detain person, exceeding the unavoidable level of
suffering inherent in detention and that, given the
practical needs of imprisonment, his health and well-
being are adequately secured.

According to art. 48 para. 5 of Law 254/2013, the
minimum  binding rules on conditions for
accommodation of sentenced persons shall be
established by the minister of justice. According to art.
1 para. Annex 1 of the Order of the Minister of Justice
no. 433/2010, spaces for the accommodation of
detainees must respect human dignity and must meet
minimum standards of health and hygiene, taking into
account the conditions and climates, especially the
living space, air volume, lighting, heating and
ventilation. In terms of the living space, art. 3 letter b
of the same law provides that the accommodation
rooms from the existing prisons must ensure at least 4
square meters per person deprived of liberty, framed in
incarceration regime or maximum security regime.

In its jurisprudence, (lacov Stanciu, par. 168),
The Court decided that, in the causes in which the
applicants were given less than 3 m? of living space, it
found that overcrowding was severe enough to justify,
itself, the violation of art. 3 of the Convention.

Regarding the administrative attribution of the
judge of supervision of the deprivation of liberty, to
participate in the refusal of food is found that the refusal
constitutes a severe form of protest of detainees, which
can cause health consequences or consequences
regarding their lives, but also with respect to the
execution of custodial sentences, because during
detention, convicts are in state custody, who has the
duty to enforce penalties. For this reason, essential duty
of the state is to ensure the conditions for the execution
of penalty and to ensure the protection of life, health
and bodily integrity of the detainees.

According to art. 54 of Law 254/2013, in the
situation in which, a convicted person intends to refuse
food, notifies the supervising agent, verbally or in
writing and submits to it any written claims on the
reasons for refusal of food, and if the convicted person
refuses to receive three consecutive meals, notifies the
prison’s director.

At the same time, the director of the prison, hears
the convicted person stating the reasons for refusal of
food, notifies the judge of surveillance of
imprisonment, about reasons of the refusal to eat of the
prisoner and his decision to continue to be in denial of
food. From the moment when the judge of surveillance
is notified, it is considered that the prisoner is in refusal
of food and in some cases, the judge of surveillance has
the obligation to hear the prisoner and and to resolve by
conclusion the notified aspects.
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After hearing, if convicted person keeps refusing
food, the Judge of surveillance of deprivation of liberty
may make proposals to the prison’s director.

In this context, it is very important that the judge
of surveillance of deprivation of liberty to identify and
analyze the reasons that led the person to enter into
refusal of food, and whether they are within its fold or
in the prison’s administration fold, to order the
appropriate measures.

The refusal of nourishment shall be recorded in
an established special register, entitled 'Register of
refusal of food "and notices and work done is kept in
chronological order, in the file of refusal of food, but
there are cases when are made folders for each referral.

In most cases, they proceed to the hearing by the
judge of the person deprived of liberty, the issues
shown by it being recorded in a statement written either
by the prisoner or by the delegated Registrar or
delegated judge or typed and signed by person in the
refusal of food, the delegated judge and the clerk.

Regarding the place for the hearing of inmates
entered in the refusal of food, this is done inside the
prison or detention center and even in the court when
the judge fulfills other duties within it.

From the practice of the delegated judges, was
revealed that in some cases, the detainees resort to this
form of protest only in order to gain access as soon as
possible to judge without respect for the audience
program.

Conclusions

With the implementation of judge institution of
supervision of the deprivation of liberty, in the
Romanian legal system appeared certain animosities
and struggles of egos between magistrates and directors
of prisons, and the latter, following the transfer of
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administrative duties to the judge, found that there was
a decrease of their authority in the eyes of their
subordinates, or even the inmates.

The Judge of surveillance of the deprivation of
liberty does not have organizational attributions,
though to verify aspects shown by the persons
convicted regarding the conditions of detention, can
make checks in the prison, and the administration of the
prison is obliged to provide the necessary support for
such actions.

If upon inspection resulted in deficiencies to be
rectified, the findings of the supervisory judge of
imprisonment, shall be notified by address, to the
director of the prison and the judge may make proposals
on the measures it considers necessary to remedy the
situation.

However, the judge is not the director of the
prison nor above him, he must be impartial and be a
guarantor of the rights of persons deprived of liberty
without turning into an advocate for them.

Between the judge and the prison management is
not beneficial to have a relationship of rivalry, because
they must work together to find solutions for prevention
of occurrence of discontent among the detainees on the
application and enforcement of laws, and to limitate the
complaints made often in bad faith by some inmates.

However, although the new legislative provisions
are generous in terms of the judge's role of surveillance
of deprivation of liberty, which has a predominant role
in the observance of the rights of detainees, in the
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crisis, suffering from overcrowding and underfunding
detention places and application of the new provisions
of Law no. 254/2013 is a costly undertaking that
transfers crime problems especially to prisons and to a
lesser extent even to the judge of surveillance of
custody.
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THE EXCLUSION OF EVIDENCE IN CRIMINAL PROCEEDINGS - A
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Abstract

The present paper examines the exclusion of evidence within the criminal proceedings, as regulated in the Romanian legislation
as well as in other legal systems, pertaining both to the common law and to the civil law major legal traditions. The focus shall
be placed upon the configuration of this procedural institution in the two aforementioned categories of legislation, namely of
the exclusionary rule specific to the former and the exclusion of evidence by means of the nullity sanction, which is likely to be
encountered in the latter, while also revealing the elements of approximation between them, as presented especially in the
national legal paradigm, including in the relevant case-law. Further consideration shall be given to the European standards
having a bearing on the matters in question, provided both by the European Convention of Human Rights and the case-law of
the European Court of Human Rights, and the European Union, with regard to the need to achieve a common set of principles

in the application of the exclusionary mechanism.

Keywords: common law and civil law legal traditions, criminal proceedings, the principle of legality, the exclusion of

evidence, nullity.

1. Introduction

The legal systems throughout the Western world
are deeply rooted in a specific legal culture based on
two major traditions, namely the Romano-Germanic or
civil law tradition and the Anglo-American or common
law tradition.

The aim of the present paper is to illustrate the
specific traits of the two traditions as they are reflected
in the evidence law within the criminal proceedings of
several states belonging to both traditions, by placing a
special focus upon the exclusion of evidence.

This outline becomes especially relevant for the
analysis of the Romanian criminal procedure law,
belonging to the civil law family of legal systems, as,
in the process of reforming the criminal justice system
carried out, among other measures, by the lawmakers’
adopting new codes of substantial and procedural
criminal law, in effect as of February 2014, the
common-law legal institutions have served as a
recurrent source of inspiration. Such is the case of the
newly-introduced procedural sanction of excluding
unlawfully or disloyally adduced evidence.

By building upon the Romanian and foreign
literature and case-law, the underlining idea of the
present study is that the provisions regulating the
exclusion of evidence within the Romanian criminal
proceedings represent in fact a synthesis of some
apparently incompatible traits of the two traditions.

Consequently, the present study is anchored in the
scholarly endeavour to further deepen the novel nature

of the exclusion of evidence procedural mechanism,
which, in order to be fully understood and uniformly
applied in practice, requires a proper knowledge of the
origins, general configuration, and mutations of this
institution, in the legal systems belonging to both
aforementioned legal traditions as well as by
considering the relevant European instruments.

1.1. The Criminal Proceedings as Developed in
the Two Major Legal Traditions

One of the main traits of the civil law tradition is
codification, which determines the proceedings to
unfold under very strict rules, as opposed to the
common-law tradition, based on judicial precedent,
where the established case-law is the driving force of
legal development?. Also, it has been noted that while
the former is “person-centered”, the latter is “centered
on adjudication”?.

The structural differences that shape these two
paradigms also become apparent in the configuration of
the criminal proceedings.

For instance, there are several differences in the
legal treatment of evidence law according to the two
legal traditions. In general, in common-law
jurisdictions, the judge rules on issues of law,
controlling the procedural aspects and instructing the
jury thereof, while the lay jury is in charge of
determining the facts, whereas in civil law
jurisdictions, the evidence gathered during the
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prosecution phase is collected in a dossier, which forms
the basis for the trial phase®.

Moreover, in the common-law systems, the
review of the ruling rendered by the court of first
instance tends to focus on issues of law, while, in the
civil law systems, the appeal has a broader scope, also
dealing with the findings on facts®.

1.2. The Inquisitorial and the Adversarial /
Accusatorial Models of Criminal Proceedings

There are two models of criminal proceedings,
largely corresponding to each of the two legal
traditions: the inquisitorial model, representative of the
civil law legal systems and the adversarial or
accusatorial model, specific to the common-law legal
systems.

Within the adversarial adjudication process, the
parties play a central, active part by presenting their
arguments and suggesting evidence in accordance with
their position before a decision-maker who has no prior
knowledge of the case; conversely, in the inquisitorial
adjudication process, the judge’s role is more
prominent, not being a mere recipient of the
information in a packaged form, but actively
overseeing the unfolding of the proceedings®.

As the scholars rightly argue, there is no purely
inquisitorial or purely adversarial criminal procedure®.
What is more, the dichotomy is considered by a part of
the literature as “limited or even outdated”, considering
the set of common values shared by both models’.

2. The Exclusion of Evidence in the

Common-Law Legal Traditions

2.1. The Exclusionary Rule in the Legal
System of the United States of America

The exclusion of evidence in the North American
proceedings is closely connected to the Fourth, Fifth,
and Sixth Amendments to the U.S. Constitution, as a
remedy against violations of the provisions regulating
search and seizure, self-incriminatory statements, and
the defendants’ right to counsel, respectively?®.

The scope of the Fourth Amendment is to
safeguard a person’s right to liberty and security as well

as the right to private life against arbitrary arrests and
invalid searches or various forms of surveillance®.

The adoption of the USA PATRIOT Act (its full
title being Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001), as a reaction to the
9/11 terrorist attacks, has represented a challenge for
the issues pertaining to the exclusion of evidence in the
context of the necessity to comply with the
constitutional guarantees provided for under the Fourth
Amendment. In this regard, it may seem paradoxical
that the act allowed for significant restrictions placed
upon the fundamental rights and freedoms with the
exact purpose of protecting them (for example, by
eliminating the probable cause standard required to
legitimise the intrusive acts of the state authorities or
the obligation to notify the person targeted by a
search)®, which is liable to create an imbalance
between the public interest of protecting the national
security and the private interest of exercising the
fundamental rights??.

The application of the Fifth Amendment in
criminal matters relates to the right to a grand jury, the
interdiction of “double jeopardy” (an institution similar
to the ne bis in idem principle in civil law systems), as
well as to some guarantees regarding the fair nature of
the proceedings (protection against self-incrimination,
“due process of law”)*,

As far as the privilege against self-incrimination
is concerned, the U.S. Supreme Court has ruled that the
evidence obtained in violation of what has come to be
commonly known as the “Miranda rights” or the
“Miranda warning” are to be excluded. These legal
concepts derive from the well-known decision rendered
in the Miranda v. Arizona case, whereby, in 1966, the
Supreme Court ruled on the exclusion of the statements
provided by the defendant Ernesto Miranda before the
police body, admitting to committing the offences he
had been charged with, namely kidnapping and rape,
without his being properly informed beforehand of the
right to remain silent and the right to an attorney and
without the judicial body ensuring that the accused has
understood these rights and the consequences of
waiving the exercise thereof'®.

% Howard L. Krongold, “A Comparative Perspective on the Exclusion of Relevant Evidence: Common Law and Civil Law Jurisdictions”,
Dalhousie Journal of Legal Studies 12 (2003): 100-102, https://ojs.library.dal.ca/djls/article/download/4452/3970.

4 Krongold, “A Comparative Perspective on the Exclusion of Relevant Evidence: Common Law and Civil Law Jurisdictions”, 102.

5 Ellen E. Sward, “Values, Ideology, and the Evolution of the Adversary System”, Indiana Law Journal 64 (1989): 312-314,

http://www.repository.law.indiana.edu/ilj/vol64/iss2/4.
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8 “Exclusionary Rule”, Cornell University Law School, Legal Information Institute, https://www.law.cornell.edu/wex/exclusionary_rule.

® “Fourth Amendment”, Cornell University Law School, Legal Information Institute, https://www.law.cornell.edu/constitution
/fourth_amendment; “Fourth Amendment--Search and Seizure”, Justia US Law, http://law.justia.com/constitution/ us/amendment-04/.

10 Brian Duignan, “USA PATRIOT Act”, Encyclopadia Britannica, January 25, 2017, https://www.britannica.com/topic/USA-PATRIOT-
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The literature’ also suggests an innovative
interpretation of the “Miranda rights”, by arguing that
the hearing of a suspect in custody raises issues
including from the perspective of the Fourth
Amendment, in the sense that the judicial body must
obtain the voluntary consent of the accused before
“searching” his mind and “seizing” his answers, the
protection being applicable regardless of whether the
statements have a self-incriminatory nature or not.

The Sixth Amendment comprises the following
rights of defendants in criminal proceedings: the right
to a public trial without undue delay, the right to a
lawyer, the right to an impartial jury as well as the right
to be informed of the accusers and the nature of the
charges and evidence against the accused; the
application of this legal text in practice includes cases
of terrorism and issues of jury selection or witness
protection®s.

Considering that the exclusionary rule has been
shaped by the judiciary in the course of decades,
especially by the case-law of the Supreme Court, which
established, among other aspects, that the rule should
not only be applied within the federal system but also
at state level, the rationale of exclusion has gradually
suffered a mutation, by shifting from being a remedy to
becoming a means of deterrence, aiming at
discouraging the improper conduct of the judicial
body?*®,

This shift of perspective allowed for several
exceptions to the exclusionary rule to be enshrined, as
follows:

1. the good faith exception, preventing the exclusion
of evidence if officers reasonably relied on a search
warrant subsequently proven as invalid (this
exception was addressed in cases such as Arizona
v. Evans, 1995; Herring v. U.S., 2009; Davis v.
U.S., 2011);

2. the independent source doctrine, which implies
that initially unlawfully obtained evidence may
still be admissible if it is subsequently obtained by
means of a constitutionally valid search or seizure
(addressed in Maryland v. Macon, 1985);

3. the inevitable discovery doctrine, allowing for
evidence to be admissible if it would have been
obtained irrespectively of the unlawful means;

4. the attenuation doctrine, implying the
admissibility of evidence if its relationship with the

unlawful means of discovery is considerably
attenuated,

5. evidence admissible for impeachment, aiming at
questioning the credibility of defendants’
testimonies but which cannot be used in order to
prove guilt; or

6. qualified immunity, protecting the officers from
legal action if it is reasonably thought that they
have acted in good faith?’.

On June 20, 2016, the Supreme Court rendered its
judgment in the Utah v. Strieff case, settling the issue
of law consisting in determining whether the
exclusionary rule applies when a police officer takes
knowledge, during an unlawful taking into custody of a
person, of the existence of an arrest warrant issued
against that person, proceeds to enforcing the warrant,
and discovers incriminatory evidence during the search
relating to the arrest (in this case, there were drugs
found in the person’s pockets). The court found the
evidence thus obtained to be admissible, by noting the
good faith of the judicial body as well as by stating that
the causal link between the unconstitutional act
consisting in the unlawful deprivation of liberty and the
discovery of the evidence had been attenuated by the
existence of a valid arrest warrant, which ultimately
may be interpreted as yet another departure from the
traditional view on the “fruit of the poisonous tree®,

2.2. The Exclusionary Rule in the Legal
System of the United Kingdom

With reference to the theoretical justification of
the exclusion of evidence, the case-law of the British
courts reflects various points of view?!®: thus, according
to the — rather controversial — reliability principle,
which is based on a clear-cut distinction between the
judicial functions, the rationale of the exclusionary rule
itself is under debate, the main argument being that the
unlawfully obtained evidence (especially the material
evidence) may be as reliable as the evidence obtained
lawfully, the evidentiary value being the same,
regardless of the manner in which they were adduced.
According to the deterrence principle, the purpose of
the exclusionary rule is to increase accountability
among the criminal investigation body, preventing
violations that may compromise the prosecution. From
the perspective of the protective principle, the
exclusionary rule is aimed at safeguarding the rights of
the accused. The judicial integrity principle, taken from
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the 1961 Mapp v. Ohio case pertaining to the
application of the Fourth Amendment to the U.S.
Constitution, rejects the absolute separation of the
judicial functions, by means of the argument that the
investigative and trial phases are connected both from
the procedural point of view and in the public
perception, so as the infringement of the rights
occurring in the incipient phase of the proceedings may
threaten the integrity of the justice dispensing
mechanism.

The relevant provisions regarding the
exclusionary rule within the jurisdiction of the United
Kingdom of Great Britain and Northern Ireland are to
be found in the following acts: the Police and Criminal
Evidence Act 1984 (PACE), which comprises criminal
procedure provisions regarding the powers of the police
in England and Wales, as well as codes of practices
relating to the exercise of those powers; similar
provisions are encountered in the Police and Criminal
Evidence Order 1989 (PACE NI) applicable in
Northern Ireland, and the Criminal Procedure Act
1995, applicable in Scotland?°.

Section 76 paragraph (2) of PACE 19842
provides that the confessions made by an accused
person that, as is represented to the court, have been or
may have been obtained by oppression or in
consequence of anything said or done which was likely,
in the circumstances existing at the time, to render them
unreliable are not allowed to be given in evidence
against him except insofar as the prosecution proves to
the court, in accordance with the probative standard
beyond reasonable doubt, that the confession —
notwithstanding that it may be true — was not obtained
as aforesaid.

The circumstances determining a confession to be
unreliable have been broadly interpreted by the Court
of Appeal in the 1987 R v. Fulling case, to include the
following: confessions obtained as the result of an
inducement, such as a promise of bail or a promise that
a prosecution would not arise from the confession;
hostile and aggressive questioning; failure to accurately
record the statement, to caution, to provide an
appropriate adult where required, to comply with the
Code of Practice in relation to the detention of the
accused (for example, not allowing sufficient rest prior
to an interview) or to act properly in the capacity of a
defence solicitor or appropriate adult?.

According to paragraph (4) of Section 76 of
PACE 1984, the exclusion of a confession, wholly or
partly, shall not affect the admissibility in evidence of
any facts discovered as a result of the confession or
where the confession is relevant as showing the
particularities of his way of speech, writing or

expression, of so much of the confession as is necessary
to show such issues.

Section 78 of PACE 1984 is entitled “Exclusion
of unfair evidence” and, in the two component
paragraphs, this legal texts provides for the general
possibility of a court to refuse to allow evidence on
which the prosecution proposes to rely to if it appears
to the court that, having regard to all the circumstances,
including the ones in which the evidence was obtained,
the admission of the evidence would have such an
adverse effect on the fairness of the proceedings that it
should not be admitted. It is further stated that nothing
in this section shall prejudice any rule of law requiring
a court to exclude evidence.

The fairness of the adduction of evidence has
been successfully challenged so far as a result of
invoking breaches of the European Convention of
Human Rights, breaches of the Codes of Practice issued
under PACE or bad faith on the part of the police®.

3. The Exclusion of Evidence in the Civil
Law Legal Traditions

3.1. The Exclusion of Evidence in the German
Legal System

In the German legislation, the procedural
institution of the exclusion of evidence dates from the
1950s, borrowing some elements from the American
model, such as the exclusionary rule, the “fruit of the
poisonous tree” doctrine or the attenuation doctrine?*.

The regulation pertaining to excluding evidence
is not provided for at constitutional level and does not
operate with the notion of nullity, the exclusionary rules
provided by law being scarce and lacking general
applicability. There are several statutory exclusionary
rules (gesetzliche Beweisverwertungs-verbote) under
the German Code of Criminal Procedure — one example
of a statutory rule is the exclusion of evidence obtained
following the judicial body’s failure to inform the
suspect of the rights provided for under Section 136
paragraph (1) second sentence of the Code of Criminal
Procedure®, namely the right to respond to the charges
or to remain silent, and the right, at any stage, even
prior to his examination, to consult with his chosen
defence counsel — but, in the majority of cases, the court
shall decide in these matters based on non-standardised
exclusionary rules (nicht normierte

20 «police and Criminal Evidence Act 1984”, Wikipedia, https://en.wikipedia.org/wiki/Police_and_Criminal Evidence Act 1984.
2 The full text of the act is available online at: http://www.legislation.gov.uk/ukpga/1984/60/contents.
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24 Krongold, “A Comparative Perspective on the Exclusion of Relevant Evidence: Common Law and Civil Law Jurisdictions”, 128-129.
% The English translation of the 1987 German Code of Criminal Procedure, with subsequent amendments, is available online at:
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Beweisverwertungsverbote), especially in cases of a
manifest violation of rights?.

Other classifications of the exclusionary rules
distinguish between, on the one hand, independent
exclusionary rules (selbstandige
Beweisverwertungsverbote) and dependent
exclusionary rules (unselbstandige
Beweisverwertungsverbote) and, on the other hand,
between obligatory exclusionary rules (absolute
Verwertungsverbote), implying a strict exclusion of
evidence, and relative exclusionary rules (relative
Verwertungsverbote), which are left to the discretion of
the judge. The two categories are intertwined, as
independent  exclusionary rules are generally
obligatory, while dependent exclusionary rules, based
on serious violations of evidence adduction rules may
be either obligatory or relative?’.

The exclusion of evidence is closely connected to
some of the principles applicable in the German
criminal proceedings, as indicated in the literature?:
the case-law acknowledges a certain margin of
discretion in assessing whether the principle of
proportionality (Grundsatz der Verhaltnismassigkeit)
should apply, aiming at removing any arbitrariness
concerning the investigation and balancing the
individual’s interest of exercising the constitutional
right to privacy with the public interest of fighting
crime. Under Section 244 paragraph (2) of the German
Code of Criminal Procedure, the principle of
establishing the truth is enshrined, allowing the court
to extend the taking of evidence, proprio motu, to all
facts and means of proof relevant to the decision;
however, as noted by the Federal Court of Justice, this
principle is not absolute, being limited by the necessity
to comply with the standards of protecting human
rights. At the same time, the principle of the free
assessing of evidence (freie Beweiswirdigung) is
acknowledged, requiring that the judge eliminates,
within his evaluation, the factual elements derived from
excluded evidence.

According to Section 244 paragraph (3) of the
same Code, an application to adduce evidence shall be
rejected if the adduction of such evidence is
inadmissible, so the court must dismiss such an
application if the evidence was obtained unlawfully?°.

3.2. The Exclusion of Evidence in the French
Legal System

Although the regulation pertaining to the
exclusion of evidence in France has undergone a long
history (its apparition may be identified around 1910),

it has been observed that it has not been accompanied
by a consistent case-law in the course of time, the cases
whereby the exclusion of unlawfully obtained evidence
is registered to having been ordered being quite rare®.

According to the French legislation in force,
similarly to the Romanian law, the invalidation of
unlawful evidence takes place through the nullity
sanction, the relevant provisions being set out under
articles 170-174 of the French Code of Criminal
Procedure®, entitled “Des nullités de I'information”,
representing the equivalent of the exclusionary rules in
the Anglo-Saxon law?®2,

Thus, according to article 170 of the French Code
of Criminal Procedure, throughout the investigation,
the investigation chamber may be referred for the
annulment of a procedure act by the investigating
judge, by the prosecutor, by the parties or by an assisted
witness.

Under article 171 of the same Code it is provided
that the nullity sanction intervenes when the breach of
an essential procedural condition has interfered with
the parties’ interests it concerns. The party in respect of
whom the breach of an essential procedural condition
has occurred may waive the invoking thereof and,
consequently, cover the irregularity; the waiver must be
explicit and made in the presence of an attorney or
where the latter has been duly summoned (art. 172).

In accordance with the provisions set out under
article 173 paragraph 5 of the French Criminal
Procedure Code, one of the rulings that may be
rendered within the investigating chamber is to find the
application inadmissible, by an unappealable order, for
the reasons pursuant to this legal text or for the lack of
providing reasoning thereof, in which case the file is
returned to the investigating judge, and, in other cases,
it is transmitted to the general prosecutor.

Article 174 of the French Criminal Procedure
Code states that, when the investigating chamber is
referred, pursuant to the provisions set out under the
previous article, all grounds for nullity transmitted to it
must be invoked, without prejudice to the possibility of
their being invoked ex officio. Should the parties fail to
comply with this condition, they will no longer be able
to invoke them, except for the case when these grounds
could not have been known. The investigating chamber
shall decide whether the annulment must aim all
vitiated procedural acts, be limited to a part thereof or
extend to all or part of the subsequent proceedings. The
annulled acts are withdrawn from the investigation file
and kept with the registrar of the court of appeal (by
contrast, in the Romanian proceedings, the annulled

% Sabine Gless, “Truth or Due Process? The Use of Illegally Gathered Evidence in the Criminal Trial — Germany” (January 19, 2010): 2-3,

http://ssrn.com/abstract=1743530.

2 Gless, “Truth or Due Process? The Use of Illegally Gathered Evidence in the Criminal Trial — Germany”, 3-4.

2 Gless, “Truth or Due Process? The Use of Illegally Gathered Evidence in the Criminal Trial — Germany”, 4-6.

2 «“Bxclusionary Rule”, IBJ Criminal Defense Wiki, http://defensewiki.ibj.org/index.php/Exclusionary Rule#Germany.

% Krongold, “A Comparative Perspective on the Exclusion of Relevant Evidence: Common Law and Civil Law Jurisdictions”, 131-132.

3 The full text of the French Code of Criminal Procedure (consolidated version until March 2, 2017) is available online at:
https://www.legifrance.gouv.fr/affichCode.do?cid Texte=LEGITEXT000006071154&date Texte=20170320.

32 Karim. A. A. Khan, Caroline Buisman, Christopher Gosnell, eds., Principles of Evidence in International Criminal Justice (New York:

Oxford University Press, 2010): 73.
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acts or excluded evidence are not physically removed
from the file). As regards the partially annulled acts,
prior to the annulment, a certified true copy thereof is
drawn-up and kept with the registrar of the court of
appeal. Any drawing of information against the parties
of the annulled instruments or procedural documents or
parts thereof is prohibited, under penalty of disciplinary
action brought against the attorneys or magistrates.

4. Milestones for Interpreting Evidence
Law as Set Out in the Relevant Case-Law of the
European Court of Human Rights

The case-law of the European Court of Human
Rights in matters of evidence law is extremely vast, the
decisions rendered thereby addressing various issues
relating to the exclusion of evidence, such as evidence
obtained in the following circumstances: by applying
torture or by way of inhuman or degrading treatment,
as a result of entrapment, deception or constraint
exercised by state authorities, by means of wiretapping
and other technical covert surveillance methods, by a
de facto hearing of suspects not in the custody of the
judicial body, or by using undercover investigators or
informers®3,

As highlighted by the European Court of Human
Rights, although the provisions of the European
Convention of Human Rights guarantees the right to a
fair trial in article 6, it does not cover the admissibility
of evidence as such, which is a matter that first and
foremost belongs to the national law, so the Court shall
not be able to exclude the admissibility of evidence
adduced in breach of the national law®*. This
interpretation reflects the principle of subsidiarity,
preventing the Court from acting as a “court of fourth
instance”®,

Therefore, the role of the Court is to determine
whether the proceedings as a whole, including the way
in which the evidence was obtained, were fair and, in
this process, special consideration must be given to the
manner in which the rights of the defence were
respected, particularly to assess whether the applicant
was given the opportunity to challenge the authenticity
of the evidence and to oppose its use. Another relevant
factor is the quality of the evidence, by determining
whether the circumstances in which it was obtained cast
any doubt on its reliability or accuracy®.

If a conviction ruling rendered in the national law
is mostly based upon evidence obtained in breach of the
principles enclosed in article 6, it results that the

proceedings as a whole are considered unfair.
Nevertheless, as a rule, the national courts’ taking into
consideration of evidence obtained by breach of
another article of the Convention (e.g. article 8) does
not automatically hinder the fair nature of the
proceedings as per article 6 of the Convention®’, except
for the evidence obtained in serious violation of one of
the absolute rights, such as article 3, which shall raise
issues of fairness at all times, even if that piece of
evidence was not decisive in the rendering of the
conviction®,

5. The Treatment of Evidence in the
Context of EU Judicial and Police Cooperation
in Criminal Matters

As reported in the literature, the cultural
differences between the adversarial and inquisitorial
models constitute a major impediment to the
development of the criminal law of the European
Union, both from the substantial and from the
procedural perspective. In the Euro-skeptical circles,
especially in the British environment, there have been
fears that a uniform system of criminal justice based on
the inquisitorial tradition may be imposed, which
would prove significantly flawed as far as the
guarantees of ensuring a fair trial acknowledged under
the adversarial model are concerned, by ignoring that,
within the Union, the modern criminal proceedings of
each Member State encompass elements belonging to
both legal traditions. Although it is relatively premature
to speak of a European criminal procedure, it cannot be
denied that the EU law has a deep influence on the
regulations of the national legal systems, including over
the evidence law®.

According to Article 82 paragraph 1 of the Treaty
on the Functioning of the European Union (TFEU),
judicial cooperation in criminal matters in the Union
shall be based on the principle of mutual recognition of
judgments and judicial decisions and shall include the
approximation of the laws and regulations of the
Member States in the areas referred to in paragraph 2
of Article 82 — mutual admissibility of evidence
between Member States, the rights of individuals in
criminal procedure, the rights of victims of crime, and
any other specific aspects of criminal procedure which
the Council has identified in advance by a decision — as
well as in Article 83, referring to minimum rules
concerning the definition of criminal offences and
sanctions in the areas of particularly serious crime with

3 John. D. Jackson and Sarah J. Summers, The Internationalisation of Criminal Evidence. Beyond the Common Law and Civil Law

Traditions (Cambridge: Cambridge University Press, 2012): 158 et seq.

3 ECHR, Dumitru Popescu v. Romania no. 2, decision of April 26, 2007, paragraph 106, published in the Official Journal of Romania no.

830 of December 5, 2007.

% Dovydas Vitkauskas and Grigoriy Dikov, Protecting the Right to a Fair Trial under the European Convention on Human Rights (Strasbourg:
Council of Europe, 2012): 72, https://rm.coe.int/ CoOERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168007ff57.

% ECHR, Beraru c. Romania, decision of March 18, 2014, paragraphs 74-75, available at: http://hudoc.echr.coe.int.

3" Dovydas Vitkauskas and Grigoriy Dikov, Protecting the Right to a Fair Trial under the European Convention on Human Rights, 71-72.

38 ECHR, Césnieks c. Latvia, decision of February 11, 2014, paragraph 65, available at: http://hudoc.echr.coe.int.

3 Catherine Barnard and Steve Peers, eds., European Union Law (Oxford: Oxford University Press, 2014): 754-755.

40 Published in the Official Journal of the European Union no. C 202 of June 7, 2016.
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a cross-border dimension resulting from the nature or
impact of such offences or from a special need to
combat them on a common basis.

Regarding the provisions set out under Article 82
paragraph 2 of the TFEU, it is mentioned that, to the
extent necessary to facilitate mutual recognition of
judgments and judicial decisions and police and
judicial cooperation in criminal matters having a cross-
border dimension, the European Parliament and the
Council may, by means of directives adopted in
accordance with the ordinary legislative procedure,
establish  minimum rules with respect to the
aforementioned areas and that such rules shall take into
account the differences between the legal traditions and
systems of the Member States. Moreover, the adoption
of these minimum rules shall not prevent Member
States from maintaining or introducing a higher level of
protection for individuals.

The provisions pertaining to police cooperation
set out under article 87 et seq. TFEU, which involve all
the Member States’ competent authorities, including
the police, customs and other specialised law
enforcement services in relation to the prevention,
detection and investigation of criminal offences imply,
among other aspects, the establishing of measures
concerning the collection, storage, processing, analysis
and exchange of relevant information as well as
common investigative techniques in relation to the
detection of serious forms of organised crime.

6. The Exclusion of Evidence according to
the Romanian Criminal Procedure Law

In Romania, the relevant provisions that regulate
the exclusion of evidence are essentially contained in
article 102 of the New Criminal Procedure Code, in
force as of February 2014, consisting of four
paragraphs, with the following content:

Firstly, as a reflection of the absolute right
enshrined under article 3 of the European Convention
of human Rights and the standards of protection
developed by the Court in Strasbourg®, it is stated in
an unconditional manner that the evidence obtained by
way of torture as well as the evidence deriving
therefrom cannot be wused within the criminal
proceedings.

Secondly, the legal text further states that the
evidence obtained unlawfully cannot be used within the
criminal proceedings.

In this context, one of the most visible and
controversial issues of law has been determined by a
decision rendered by the Constitutional Court*? relating
to the covert surveillance techniques, whereby it has
been found that the phrase allowing the enforcement of

such techniques by “other specialised body” was
unconstitutional. The legal text concerned thereby —
article 142 paragraph (1) of the Criminal Procedure
Code — has been since amended. But, as of this
decision, the courts have witnessed a wave of pleas,
submitted throughout all stages of the proceedings,
requesting the exclusion of evidence thus obtained, the
vast majority of them being dismissed either in first
instance or before the review courts on different
grounds, starting from the inadmissibility of exclusion
in the stages of the proceedings exceeding the
preliminary chamber to the inability to prove any
procedural harm caused by such potential violation that
would justify the application of the relative nullity
rules, etc.

The concept of unlawfully obtained evidence, by
means of a broader interpretation®, also comprises the
evidence adduced in breach of the principle of loyalty
governing the evidence law, enshrined under article
101 of the Criminal Procedure Code, forbidding the use
of coercive means or incentives, of hearing methods or
techniques affecting a person’s capacity of
remembering and consciously and voluntarily
recounting the facts, or of provocation in order to obtain
evidence. As shown in the relevant national case-law*,
the loyalty principle, deriving from the right to a fair
trial, implies a form of “judicial morality” of the
criminal prosecution body in the activity of evidence
adduction, there existing a presumption in favour of the
good-faith of the judicial body (similar to the common-
law view on the matter), which can only be overturned
by indicating some elements of proof regarding the
application of one of the situations falling within the
scope of article 101 of the Criminal Procedure Code.

Thirdly, the nullity of the act whereby the
adduction of evidence was ordered or authorised or
whereby the evidence has been adduced determines the
exclusion of the evidence. By explicitly referring to the
nullity sanction, this provision shows that the legal
design of regulating the exclusion of evidence cannot
be separated from that of nullities. Although, initially,
some scholars or even legal practitioners were tempted
to promote the theory of a clear-cut dividing line
between the two sanctions, this controversy has been
put to rest by the Constitutional Court of Romania.
Thus, by Decision no. 383/2015%°, the Court has
established that the sanction provided for under
paragraph (3) of article 102 mandatorily requires the
application of the nullity rules, either absolute or
relative, as the case may be, pursuant to articles 280-
282 of the Criminal Procedure Code.

Finally, as explained in the Memorandum
accompanying the Project of the New Criminal
Procedure Code, the last paragraph of article 102

# “Guide on Article 6 of the European Convention on Human Rights. Right to a Fair Trial (Criminal Limb)”, Council of Europe, the
European Court of Human Rights (2014): 26, http://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf.

“2 Decision no. 51/2016, published in the Official Journal of Romania no. 190 of March 14, 2016.

43 Nicolae Volonciu and Andreea Simona Uzliu, coord., Noul Cod de procedurd penali comentat (Bucuresti: Hamangiu, 2014): 238.

4 The Cluj Court of Appeal, the Criminal and Minor-Related Division, rulings no. 86 and no. 88 of April 12, 2016, available at: www.rolii.ro.

% Published in the Official Journal of Romania no. 535 of July 17, 2015.
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transposes the “fruit of the poisonous tree” doctrine,
providing that the derived evidence is excluded should
it be directly obtained from the unlawfully obtained
evidence and if it could not have been gained otherwise.
For instance, in a case put forward in the literature*,
the preliminary chamber judge ruled on the exclusion
of a witness statement made by a person that has later
been turned into a defendant in the same file, and, by
finding that all other evidence — with the exception of a
couple of witness statements — were directly connected
to this statement excluded as a result of it being deemed
a disloyal practice, they have also been invalidated due
to the extensive effect of nullities (it must be
mentioned, though, that this view is not unitary among
the judicial body).

Diachronically speaking, prior to the regulation
currently in force, there has been no well-established
tradition of excluding evidence in the Romanian
legislation, as the previous national regulation of
criminal proceedings, pursuant to article 64 paragraph
(2) of the 1968 Criminal Procedure Code, inserted by
Law no. 281/2003, provided solely for a broad principle
of exclusion, namely that the evidentiary means
obtained unlawfully cannot be used within the criminal
proceedings. At the time, some commentators®
criticised this legislative solution, arguing that this
input, inspired from the common-law tradition, had
been poorly integrated into the Romanian regulation, in
an oversimplified manner, lacking an adequate
procedural mechanism of invalidating evidentiary
means which were unlawfully or disloyally adduced.
This is exactly what the new legislation brought forth.

The Government Decision no. 829/2007 for the
approval of the preliminary theses of the Criminal
Procedure Code project provided that, with respect to
the general rules of evidence, the following proposal is
addressed: to consolidate the regulation of excluding
unlawful evidence, a specific sanction in matters of
evidence law whereby the most powerful guarantee of
complying with the legal provisions is ensured. With
this aim in view, a clear regulation of the exclusionary
mechanism was being pursued, having a twofold
preoccupation, namely the establishment of the
application conditions and the application procedure in
each phase of the criminal proceedings. There is also
mention made to the exclusion of evidence deriving
from the unlawfully obtained evidence, when they are
closely dependent on the main pieces of evidence.

Subsequently, in the Explanatory Memorandum
accompanying the Project of the New Criminal
Procedure Code, the exclusion of evidence has been
described as being taken over from the common-law

tradition as well as by considering the relevant case-law
of the European Court of Human Rights.

Furthermore, the Memorandum mentioned the
appropriation into national law of the theory of
legitimacy, which places the focus on the long-term
public impact of the judicial decision-making process
or on the moral value of the judicial rulings, which
implies that a possible conviction judgment based on
unlawfully obtained evidence would undermine the
status of the court as this would mean that it
simultaneously tolerated and sanctioned the breach of
law — a certain balance being necessary in this respect,
considering that not all violations of the legal
provisions determine the exclusion of evidence*®.

In the course of the three years run as of
implementing the reforming provisions regarding the
criminal justice system, the judicial body has addressed
the issues pertaining to the exclusionary rules in a
variety of cases, especially within the preliminary
chamber phase.

7. Conclusions

By adopting the New Romanian Criminal
Procedure Code, numerous adversarial elements,
representative of the Anglo-American legal paradigm,
have been inserted in the national legislation, including
with respect to evidence law, but, as far as the exclusion
of evidence is concerned, the lawmakers’ preference
for a mixed procedural design can be clearly observed,
as it is not completely separated from the classical
regulation of nullities, which generally applies to the
continental legal systems. Although this latter approach
lacks, in some respects, the flexibility and dynamism of
the adversarial proceedings, it has the merit of
conferring certain coherence to the regulation, thus
avoiding the inadequate impact of these proceedings in
practice. All things considered, the exclusion of
evidence under the national legislation is undoubtedly
a living and evolving procedural institution.

At the same time, it is appropriate to emphasise
that, beyond any shadow of a doubt, the exclusion of
evidence cannot be conceived outside the framework of
the guarantees enshrined in the relevant case-law of the
European Court of Human Rights and, at the EU level,
the principle of mutual recognition and the
harmonisation of the legislation with regard to judicial
and police cooperation in criminal matters imply
common procedural standards by progressively
attenuating the legal and jurisprudential differences
among the national legal systems.

4 Catilin Lunggnasu, “Din nou despre camera preliminari: posibila neconstitutionalitate a dispozitiilor art. 346 alin. (4) CPP”, July 4, 2016,
https://www.juridice.ro/453425/din-nou-despre-camera-preliminara-posibila-neconstitutionalitate-a-dispozitiilor-art-346-alin-4-cpp.html.

47 Gheorghitd Mateut and Diana lonescu, “Inadmisibilitatea utilizdrii ca mijloc de proba in procesul penal a proceselor verbale si a actelor
de constatare obtinute in procedurile administrative de control”, Caiete de drept penal 1 (2005): 23, quoted in Mihail Udroiu and Ovidiu
Predescu, Protectia europeana a drepturilor omului i procesul penal romdn. Tratat (Bucuresti: C.H. Beck, 2008): 792.

48 Andrew Ashworth and Mike Redmayne, The Criminal Process, 4" Ed., (New York: Oxford University Press, 2010): 346.
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THEORETICAL AND PRACTICAL CONSIDERATIONS REGARDING THE
PROCEDURE OF PRELIMINARY CHAMBER

Bogdan MICU*

Abstract

The paper addresses from the theoretical point of view, but also taking into consideration some practical references, one of
the most controversial procedures covered by the Code of Criminal Procedure in force - namely the procedure of preliminary
chamber. The study notes that since the entry into force of new criminal legislation and until its writing, this procedural stage
has undergone many modifications and adjustments, in particular through the unconstitutionality decisions it invokes and
analyses briefly. At the same time, issues of judicial practice resulting from the recent jurisprudence of the national courts
facing different problems caused by the causes brought to their attention are also discussed.

Keywords: criminal trial; Preliminary Chamber; the lawfulness of the conduct of criminal prosecution acts; the object

of the preliminary chamber.

1. Introduction

Animated by the desire to have more celerity in
the progress of the Romanian criminal trial, the
legislator wanted to speed up its various procedural
stages or phases through some of the new institutions
included in the Code of Criminal Procedure that came
into force on February 1%, 2014. Among the
institutions through which this objective would have
been achieved is also the procedure of preliminary
chamber. In the very explanatory statement
accompanying the draft of the new Code of Criminal
Procedure, it is stated that “through the institution of
the preliminary chamber, the project aims to meet the
requirements of legality, celerity and fairness of the
criminal process"!. The same document presents the
preliminary chamber as a “new, innovative institution,
which aims at creating a modern legislative
framework that would remove the excessive length of
proceedings in the trial phase.”

At the same time, the stated purpose of
regulating this procedure is to “resolve the issues of
the lawfulness of the referral and of the lawfulness of
the administration of the evidence, ensuring the
premises for the speedy resolution of the case”. The
authors of the explanatory memorandum are even
convinced that by regulating the procedure of
preliminary chamber: “some of the deficiencies that
led to the conviction of Romania by the European
Court of Human Rights for violating the excessive
length of the criminal trial are eliminated.”

The Explanatory Memorandum foresees that it
will: “have a direct, positive effect on the speedy
resolution of a criminal case” ... by the fact that “the
project aims to meet the objective of improving the
quality of the act of justice, through punctual

regulation, both in terms of the term (maximum 30
days from the registration of the case and not less than
10 days from the same date) in which the preliminary
judge of the case is ruling, as well as under the
conditions in which he orders the commencement of
the judicial inquiry”.

As presented, the institution of the Preliminary
Chamber offered special positive perspectives on the
effects it would have on the pace of the criminal
proceedings, implicitly on the duration the criminal
trial was going to have under the new Code for
Criminal Procedure. However, animated by the desire
to have more celerity in the progress of the criminal
trial (at any cost we might say), the authors of the new
Code for Criminal Procedure have failed to create
safeguards to preserve some categories of human
rights consecrated at the international level.

As it stands, the doctrine noted that, in order to
ensure the celerity expected in the field of the
preliminary chamber, the legislator provided a
maximum period for the implementation of this stage,
it determined that its specific aspects are solved in the
council chamber (meaning in the non-public sittings)
without the participation of the prosecutor and the
parties, the conduct of the procedure taking a
predominantly written form?2. In the same way, we
even showed immediately after the entry into force of
the new Code for Criminal Procedure that there are
some problems regarding how the procedure for
preliminary chamber was regulated in this new Code.
In particular, we have shown that precisely one of the
features characterizing it - the preponderantly written
character - casts doubt on the real and effective
contradictory (controversial) feature, since neither the

* Associate Professor, PhD, Faculty of Law, “Nicolae Titulescu” University of Bucharest (email:bogdan.micu@mnpartners.ro.)

1 https://www.senat.ro/legis/PDF/2013/13L010EM.pdf.

2 B. Micu, AG Paun, R. Slivoiu, Criminal Procedure, Hamangiu Publishing House, Bucharest, 2014, page 224.
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defendant nor the prosecutor have the opportunity to
express their views directly before the judge®.

Given this backdrop of criticisms brought by
doctrine and by the judicial practice as well, it came
to the situation where the texts governing the
procedure for preliminary chamber were subject to
constitutional control, and many of them were
identified as being in contradiction with the principles
enshrined in the Constitution or with internationally
accepted standards in the field of human rights
protection®.

Synthetically, the Constitutional Court noted
that the rule governing the procedure for the
preliminary chamber procedure: a violation of the
principle of equality of arms® - by that that it provided
the prosecutor's exclusive access to the claims and
exceptions made by the defendant; by not
communicating to the other parties the claims and the
exceptions made and by excluding from the course of
the procedure for the preliminary chamber the civilly
responsible party, the injured party and the civil party.
In the same way, the Constitutional Court found a
violation of the contradictory (controversial) and oral
principles, the proceedings being conducted
exclusively based on the documents filed by the
parties without summoning them, as well as an
obvious breach of the rights of defence by not
allowing to administrate other evidence beside the
documentary evidence. Equally, the restriction of the
prosecutor's participation in the proceedings of the
preliminary chamber was deemed to be in breach of
the provisions of article 131 of the Romanian
Constitution.

In this way, the whole philosophy of the
organization and functioning of the preliminary
chamber procedure was forced to be rethought and put
on the benchmarks that the Constitutional Court set
out. This approach was made by the legislator,
through the Government Emergency Ordinance no.
82/2014 for the amendment and the completion of the
Law no. 135/2010 on the Code of Criminal
Procedure®, respectively, of the Law no. 75/2016 for
the approval of the above-mentioned Emergency
Ordinance’. Therefore, comparing to the initial
characteristics, the preliminary chamber appears as
radically modified.

The doctrine noted that through the Decision no.
641/2014 of the Constitutional Court the preliminary
chamber procedure has radically changed, being much

8 B. Micu, AG Paun, R. Slivoiu, op. cit. 2014, pages 224-225.

closer to the ECHR's view of a criminal proceedings
before a judge, even if it does not end with a ruling on
the substance of the criminal charge. In this context,
the quoted author characterizes the modification
operated by the Law no. 75/2016 on the preliminary
chamber procedure as a step forward in the attempt to
transform it into a fair procedure®.

2. About the current regulation of the
preliminary procedure for the chamber

Regarding the preliminary chamber procedure,
it is appreciated, in some opinions, that it does not
have the nature of a distinct procedural phase for the
following arguments: the judicial function it involves
does not refer to the merits of the case, it does not have
the capacity to stop by itself the criminal trial, it only
has an intermediate character, it does not have the
nature and the size of a procedural phase® .

Differently, in other opinions, it is considered
that the preliminary chamber procedure is a “new
phase of the criminal trial (and not a procedural phase
of the trial phase) in which the judge sitting in the
preliminary chamber achieves a precisely determined
objective, namely, he analyses the lawfulness of the
administration of the rules of evidence, of the court’s
referral through the indictment and of the acts
performed by the criminal prosecution bodies, thus
preparing the next stage of the criminal trial, that of
the trial in order to achieve the purpose of the criminal
trial”°,

We agree with the first of the two opinions
expressed, the fundamental argument that makes us
accept this solution lies in the fact that, in such a
procedure, one cannot reach a solution that will lead
to the conclusion of that case. Evidence in this respect
is that even if the death of the defendant occurs
between the time of the indictment and the completion
of the procedure of the preliminary chamber, the judge
sitting in the preliminary chamber cannot rule on the
merits of the case but he would be bound to order that
the deceased is to be arraigned.

Following the changes made to the preliminary
chamber procedure by the two above-mentioned
normative acts, the doctrine notes that others are
currently the characteristics of the preliminary
chamber stage. It is appreciated that the decision of
the Constitutional Court overturned the characters
initially imagined by the legislator for the preliminary

4 See the decisions of the Constitutional Court on the texts governing the institution of the preliminary chamber: e.g. Decision no. 461/2014 (published
in the Official Gazette of Romania, Part |, No. 887 of December 5th, 2014), Decision no. 663 of November 11th, 2014, published in the Official Gazette
of Romania, Part I, no. 52 of January 22nd , 2015; Decision no. 552 of July 16th, 2015 , published in the Official Gazette of Romania, Part I, no. 707 of
September 21st, 2015; Decision no. 631 of October 8th, 2015 , published in the Official Gazette of Romania, Part I, no. 831 of November 6th, 2015;

® To this end, see 1. Neagu, M. Damaschin, Treaty of Criminal Procedure, Special Part, Universul Juridic Publishing House, Bucharest, 2015, pages 209-210.

® Published in the Official Gazette of Romania, Part I, no. 911 of December 15th, 2015.

" Published in the Official Gazette of Romania, Part I, no. 334 of 29 April 2016.

8 A.D. Bincild, The Preliminary Chamber after the Decision no. 641/2014 of the Constitutional Court and the Law no.75/2016. New features
of the procedure and practical consequences, in Dreptul Magazine no. 9/2016, page 27-28.

® A. Zarafiu, Criminal Procedure. General Part and Special Part, CH Beck Publishing House, Bucharest, 2014, page 341.

10 M. Udroiu, Criminal Procedure, Special Part, CH Beck Publishing House, Bucharest, 2014, page 110-111.
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chamber procedure, which made it transformed from
a procedure carried out without the participation of the
prosecutor, parties and the injured person, with a
limited controversial feature between the prosecutor
and the defendant and preponderantly written into a
procedure conducted with the participation of the
procedural actors, completely contradictory and oral
in which becomes possible to administer evidence®*.

In another opinion, criticism is made regarding
the legislative changes introduced by the Law no.
75/2016, considering that although this normative act
should have come under the Constitutional Court's
Decisions, the especially Decision no. 641/2014,
“quite surprisingly, the legislator did not understand
the essence of the Court's reasoning and was not
receptive to the judicial practice and to the opinions
of the experts drafted after the Decision no.641”.
Thus, “by misinterpreting the principles of
contradiction and the right to an oral hearing before
the court, the Law no. 75/2016 returns practically in
time, where we were before the Court's decision from
November 11™, 2014, on the realm of the non-
controversial procedure and of the decisions taken
without summoning”®2,

It is particularly criticized that the Law no.
75/2016 amended article 346 paragraph (1) from the
Code for Criminal Procedure, which regulates the
situation of the passivity of the parties in submitting
requests or exceptions, stipulating that: “If no
requests and exceptions have been formulated within
the terms provided for in article 344 paragraphs (2)
and (3), nor any objections were raised ex officio,
upon the expiry of these time-limits, the judge sitting
in the preliminary chamber shall declare the
lawfulness of the court referral, of the administration
of the evidences and of the execution of the criminal
prosecution and orders the commencement of the
trial. The judge sitting in the Preliminary Chamber
shall pronounce his findings in the council chamber,
without summoning the parties and the injured
person and without the participation of the
prosecutor, by resolution, which shall be immediately
communicated to them." It is considered that this new
regulation is practically a regrettable return to the non-
controversial character of the preliminary chamber, as
it was before the constitutional court remedied it®3,
The arguments invoked for the support of that
assertion are in the sense that the presumption that a
party to the criminal proceedings which has not
complied with the time-limit granted by the court does
not wish to invoke personal procedural nullity before

1 A.D. Bincila, op. cit., page 28.

it is lacking legal support. However, we believe that
legal support is given by the criticized provision itself,
which clarifies a doctrinal dispute generated by the
regulatory framework governing the preliminary
chamber procedure.

The controversy concerns the legal nature of the
term of at least 20 days provided by article 344
paragraph (2) Code for Criminal Procedure, in which
requests and exceptions may be formulated on matters
which may form the subject-matter of the preliminary
chamber. In the doctrine, it was appreciated, first, that
this term is a forfeiture term, which makes the
requests and the exceptions filed after its passing to be
ignored by the judge, being a legal term?4. Differently,
it is considered that the term is not a forfeiture term,
but a recommendation, being a judicial one*®.

We believe, however, that given the manner in
which the Preliminary Chamber procedure is currently
governed, the term of at least 20 days (which may be
increased by reference to the complexity of the case)
has acquired a clear forfeiture character. In the same
sense, in the judicial practice?® it was appreciated that
from the systematic interpretation of the provisions
forming the legal framework relating to the procedure
of preliminary chamber it results that the legislator has
established in this field two types of procedural
deadlines with distinct effects:

- An imperative procedural term, absolutely and
indissolubly linked to the exercise of the procedural
right of the parties or the injured person to formulate
requests and exceptions regarding the lawfulness of
the complaint, the lawfulness of the administration of
evidence or the execution of criminal prosecution acts
(this category is considered to circumscribe as well
the term provided for in article 345 paragraph (3) from
the Code for Criminal Procedure, whose non-
compliance by the prosecutor has the binding effect of
restitution of the case, according to article 346
paragraph 3 letter c) from the Code for Criminal
Procedure)

- A procedural term of recommendation, relative,
fixed by the judge sitting in the preliminary chamber
for the handling of applications and exceptions, the
non-observance of which does not affect the legality
of the act performed.

The terms provided by article 342 paragraphs (2)
and (3) have the role of disciplining the activities in
the preliminary chamber and giving this procedure the
speed needed to achieve its purpose. In that context,
in the case-law, it is justly appreciated, in our opinion,
by reference to how the procedure for preliminary

12 A, Stan, The Preliminary Chamber and the new legislative amendments - short critical observations. How we return from where we left,
available at: https://www.juridice.ro/444627/camera-preliminara-si-noile-modificari-legislative-scurte-observatii-critice-cum-ne-intoarcem-

de-unde-am-plecat.html.
2 1dem.

14 Corina Voicu, Daniel Atasiei, in the New Code of Criminal Procedure, coordinated by Nicolae Volonciu, Andreea Simona Uzlau,

Hamangiu Publishing House, Bucharest, 2014, page 890.

5 Mihail Udroiu, Criminal Procedure, Special Part, CH Beck Publishing House, 2015, pages 129-130 and Irina Kuglay, in The Code for
Criminal Procedure — Comments on articles, coordinator Mihail Udroiu, CH Beck Publishing House, 2015, page 912.
161CCJ, Criminal Section, Resolution n0.922 / 05.10.2016, unpublished.
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chamber is currently regulated, that the term regulated
by article 342 paragraph (2) Code for Criminal
Procedure has a forfeiture character, which means that
the failure to formulate requests and exceptions within
this term generates the sanction of forfeiture of the
right to formulate them after its expiration. Even in the
event of formulating them after that time, the judge
sitting in the Preliminary Chamber judge should
ascertain the delay in invoking the claims or the
exceptions.

While we accept that this is the possible legal
solution by reference to the current regulatory
framework, we believe that it is susceptible to
unconstitutionality itself. Any provision that would
have the role of disciplining the conduct of the
preliminary chamber procedure cannot lead to
solutions that would violate a person's right of access
to justice (governed by article 21 of the Romanian
Constitution), and which would not allow the
establishment with clarity of the object and
boundaries of the judgment by reference to the case
with which the court is vested. The way in which the
procedure for preliminary chamber is currently
governed can lead to this negative solution, especially
by referring to the fact that the possibility for the court
to invoke ex officio requests and exceptions is limited
to absolute nullity. In the same sense, it is clear from
the case-law that: “... in relation to the content of the
provisions of article 282 paragraph 2 Code for
Criminal Procedure, the judge sitting in the
preliminary chamber cannot, of its own motion,
invoke violations of the law which are punishable by
relative nullity ... As a rule, the judge sitting in the
preliminary chamber may censor ... the legality of the
evidence and the acts of the criminal prosecution only
to the extent that they have been challenged by the
parties and, by way of exception, ex officio, under the
limitative and restrictive conditions foreseen in article
281 paragraph 1-4 Code for Criminal procedure,
regarding the absolute nullities”"’.

A further negative aspect of the way the
preliminary chamber procedure is regulated is the
limitation of the type of evidence that can be
administrated in the preliminary chamber procedure -
an aspect that violates the principle of finding out the
truth. We take into consideration the provisions of
article 345 paragraph (1) Code for Criminal
procedure, in accordance with which “... the judge
sitting in the preliminary chamber shall settle the
requests and the exceptions formulated or the
exceptions raised ex officio, in the council chamber,
on the basis of the works and the material in the
criminal investigation file and any other new
documentary evidence being presented, listening to
the conclusions of the parties and of the injured party,
if present, as well as of the prosecutor.” It is noted that
the only new evidence that can be administrated in the

preliminary chamber is the documentary evidence,
although such a limitation does not result from the
findings of the Constitutional Court. By the way the
text is formulated in the new regulation, situations can
may appear where this limitation may lead to the fact
where the judge sitting in the preliminary chamber
cannot administer evidence (for example, he cannot
hear witnesses), issue that leads to the impossibility to
determine whether an evidence has been unlawfully or
unfairly administrated during the prosecution. Such an
impossibility to establish the illegality of the evidence
makes it impossible to exclude it from the evidence at
the end of the procedure for the preliminary chamber,
and after that moment the sanction of exclusion is no
longer accepted by the legislator. Thus, determined by
the impossibility of finding out the truth about the
illegitimate or unfair character of an evidence
administered during the criminal prosecution, renders
the evidence impossible to be removed from the
evidentiary material. We believe that the regulatory
solution needs to be reconsidered as it is not in line
with the constitutional principles.

3. About the subject-matter of the
preliminary camera

Under the article 342 Code for Criminal
Procedure, “the subject-matter of the preliminary
chamber procedure is the examination, after the
indictment, of the jurisdiction and the lawfulness of
the court's referral, as well as the verification of the
lawfulness of the administration of evidence and the
execution of the acts by the criminal prosecution
bodies”. The doctrine states that the subject-matter of
the preliminary chamber procedure is to verify certain
aspects: the jurisdiction of the court, the lawfulness
(not the merits) of the court's referral, the lawfulness
of the administration of evidence by the criminal
investigation body, the lawfulness of the criminal
prosecution?é.

Similarly, it is considered as purpose of the
preliminary chamber procedure to check: the
jurisdiction of the court, the competence of the
criminal investigation bodies, the lawfulness of the
court’s referral and the lawfulness of the deed of
intimation, the legality and the loyalty of the
administration of evidence and the lawfulness of the
procedural or procedural acts®® .

It has been shown in the case-law that the
examination of the judge sitting in the preliminary
chamber is limited, by the legislator's will, to issues of
law which are circumscribed to the requirements
related to the form and content of the procedural
documents, their concordance with the procedural acts
which they incorporate or the legal pertinent
provisions in the criminal prosecution phase,

71CCJ, Criminal Section, Resolution n0.922 / 05.10.2016, unpublished.

18 A, Zarafiu, op. cit., page 341.
1 M. Udroiu, op. cit., page 115.
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characteristics that inevitably imply a formal
character of this examination?. This examination is
one that involves assessing the evidence from the sole
perspective of legality or, as the case may be, of the
loyalty of the administration of evidence, and does not
aim at analysing the appropriateness of their
administration.

4. Some aspects of judicial practice
regarding the subject of the preliminary
camera procedure

Given the fact that it is a new institution, the
procedure for the preliminary chamber has recorded
sufficient issues on which the case-law registers
different findings or from which it results that the
subject-matter of the preliminary chamber was not
correctly understood.

Thus, it has been shown in the case-law that the
following are criticisms of the merits of the case and
cannot be assessed in the Preliminary Chamber: the
requests and the exceptions concerning the incidence
of a case preventing the initiation of the criminal
proceedings, the lack of foreseeability of the legal,
incrimination norm, the succession in time of the legal
provisions in the field, the failure to assemble the
constitutive elements of the offense or the wrong
qualification of the active subject of the offense??.

Regarding also the issues that cannot constitute
the subject of the procedure of the preliminary
chamber, it is stated in a decision of a case that
“unfortunately, in our opinion, in the current
regulation, the judge sitting in a preliminary chamber
is not allowed to administer evidence to prove the
disloyalty of the administration of some evidence in
the criminal prosecution phase and, as such, the issues
raised by chosen lawyer of the defendant BE cannot
be verified by the judge sitting in the preliminary
chamber”?2.

Similarly, it has been shown that “to statue, even
only tangentially, over the convincing character of the
description of the subjective aspect of the offense or
over its ability to subsume the constitutive element of
the offense ... is equivalent to dealing with issues that
are essentially about the merits of the case, whose
analysis clearly outweighs the subject and limits of the
pending procedure”? (namely of the procedure for the
preliminary chamber — author’s note B.M.).

In a concrete situation, the judge sitting in the
preliminary chamber excluded from the evidentiary

material ~ administered  during the  criminal
investigation phase the witness statement given by the
defendant's lawyer. In order to do so, from the
documents and papers existing in the criminal
investigation file, the judge found that Mrs. $.D. had
no prior express and written permission from the
defendant S.G., which is why the criminal
investigation bodies could not hear her as a witness,
being thus violated the provisions of article 116
paragraphs 3 and 4 from the Code of Criminal
Procedure?* .

Similarly, the judge sitting in the preliminary
chamber observed that the criminal investigating
authorities had heard the persons suspected of
committing offenses under the criminal law, before
ordering the continuation of their prosecution, as
foreseen by the provisions of article 305 paragraph (3)
of the Code of Criminal Procedure, before informing
the persons concerned persons that they have acquired
the status of suspect, before informing them of the
facts for which they are investigated, their legal
qualification as well as their rights provided for by
article 83 of the Code of Criminal Procedure. For this
reason, it was appreciated that the criminal
investigation bodies disregarded the legal provisions
meant to ensure the observance of the right to defence
and to a fair trial, and, justly, the first instance found
to be incident the case of the relative nullity provided
by article 282 paragraph 1 of the Code of Criminal
Procedure, which leads to the cancellation of the
minutes, since the harm to the defendants cannot be
eliminated otherwise, being thus excluded from the
evidentiary material of the case?®.

5. Conclusion

The procedure for the preliminary chamber
is, in the Romanian legislation, still in search of the
place it has, but also of the balance that it must ensure
between the need to speed up its course and to reduce
the costs of justice on the one hand and the necessity
to ensure the respect of the right to a fair trial for all
those who have an interest in the criminal
proceedings. Marked by findings of
unconstitutionality and legislative adjustments, the
procedure of the preliminary chamber is still
susceptible to findings of new contradictions between
the principles of the Constitution and the way it
guarantees the fairness of the procedure.

2 CCJ, Criminal Section, Resolution n0.922 / 05.10.2016, unpublished.

211CCJ, Criminal Section, Resolution 20/2014, quoted in M. Udroiu, op. cit., pages 116-117.

22 Court of Appeal Cluj, Resolution from February 26th, 2015, analysed extensively at: https://www.juridice.ro/380093/curtea-de-apel-cluj-
camera-preliminara-elemente-de-nulitate-a-urmaririi-penale-si-inlaturarea-constatarii-tehnico-stiintifice.html.

21CCJ, Criminal Section, Resolution n0.922 / 05.10.2016, unpublished.

24 Liesti Court of First Instance, Resolution of 05.05.2015, available at http://legeaz.net/spete-penal/verificarea-legalitatii-sesizarii-instantei-

a-2015legalitatii-sesizarii-instantei-a-2015.

% Galati Court of Appeal, Resolution form December 22nd, 2015, available at http://www.jurisprudenta.com/jurisprudenta/speta-bzj81hp/.
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CRIME OF MONEY LAUNDERING REFLECTED IN THE RECENT MANDATORY
JURISPRUDENCE OF THE HIGH COURT OF CASSATION AND JUSTICE

Constantin NEDELCU*

Abstract

This study represents an in-depth analysis of the rulings of the High Court of Cassation and Justice, by the Panel for clarifying
certain legal issues. In actuality, it is about the way in which the Supreme Court ruled when issuing such a decision, respectively
the Decision no. 16/2016, the conclusions reached being explained and sometimes criticized. In addition, the study identifies
other aspects that receive different classification solutions in the judicial practice, which generates a non-unitary practice in

criminal matters.

Keywords: money laundering, multiple crimes, multiple regulations, the author of the predicate crime

1. Introduction

We can observe, in a study presented on a similar
occasion?, the history of the definition of the money
laundering crime in the Romanian criminal legislation,
reaching the conclusion that it appeared in the
Romanian legal provisions after our country ratified the
Council of Europe Convention on laundering, search,
seizure and confiscation of the proceeds from crime of
19902, European Union Council Directive 91/308/EEC
of 10 June 1991 on prevention of the use of the financial
system for the purpose of money laundering, as well as
the Council Framework Decision of 26 June 2001 on
money laundering, the identification, tracing, freezing,
seizing and confiscation of instrumentalities and
proceeds of crime (2001/500/JA1)3.

Under the influence of these regulations, the Law
no. 21/1999 on the prevention and punishment of
money laundering* was adopted in the Romanian
legislation, which was subsequently repealed and
replaced by the Law no. 656/20025. Article 29 (after the
republication) of the new law defines the crime of
money laundering and this incrimination text, even
after 15 years of activity, is far from being protected
against controversies and difficulties in its application.

2. In the study mentioned above, we can note that,
among the practical application difficulties of the
incrimination regulation from Avrticle 29 of the Law no.
656/2002, are the following: the difficulty to set out the
crime of money laundering from the crimes of
concealment and abetment in crime already existing in
the Criminal Code; another practical difficulty is
answering to the question if the active subject of the

crime of money laundering can also be the author of the
main crime.

3. On the recent rulings of the High Court of
Cassation and Justice on the subject of the crime of
money laundering

Since the publication of our previous study and
until the elaboration of this article, the High Court of
Cassation and Justice, by the Panel for clarifying
certain legal issues, ruled on the issues we have
previously presented, but also on other aspects that the
judicial practice or the case law identified under
different appreciations. It is about the Decision
no.16/2016 of the Panel for clarifying certain legal
issues within the High Court of Cassation and Justice$,
and the questions the Supreme Court clarified are if:

,1. Do the actions listed in Article 29 paragraph
(1) letters (a), (b) and (c) of the Law no.656/2002 on
prevention and punishment of money laundering, and
on setting out certain measures for prevention and
combating terrorism financing, republished, as further
amended and supplemented (exchange or transfer,
respectively the concealment or dissimulation and,
respectively, the acquisition, possession or use)
represent different regulatory ways to commit the crime
of money laundering or do they represent alternative
versions of the material element of the subjective aspect
of the crime of money laundering?

2. Can the active subject of the crime of money
laundering be the same as the active subject of the
crime from which the goods come from, or must it be
different from it?

3. Is the crime of money laundering an
autonomous crime or is it a crime subsequent to the one
from which the goods come?”

* Lecturer, PhD, Faculty of Law, “Nicolae Titulescu” University of Bucharest (email: constantin.nedelcu69@yahoo.com).
1 See C. Nedelcu, The Criminal Offence of Money Laundering — a Series of Theoretical and Practical Considerations, in CKS-ebook/2016,

. 91-95, ISSN 2359-9227 ,http://cks.univnt.ro/cks_all.html.

=]

2 Ratified by the Law no. 263/2002 published in the Official Gazette of Romania, Part 1, no. 353 of 28 May 2002.

8 http://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX:32001F0500&qid=1458738324354&from=en.

4 Published in the Official Gazette of Romania, Part I, no. 18 of 21 January 1999. Currently repealed by the Law no. 6556/2002.

5 Al. Boroi, M. Gorunescu, I.A. Barbu, Dreptul penal al afacerilor, Editura C.H. Beck, Bucuresti, 2011, p. 367 (Al. Boroi, M. Gorunescu,
I.A. Barbu, B.I. Varjan Criminal law of business, C.H. Beck Publishing House, Bucharest, 2016, page 367).

& Published in the Official Gazette of Romania, Part I, no. 654 of 25 August 2016.
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All these issues were brought before the High
Court of Cassation and Justice to be clarified exactly
because the interpretation of legal texts included in
Article 29 of the Law no.656/2002 has important
nuances in the case law, and also in the judicial
practice.

The importance of the clarification which the
High Court was asked to give cannot be called into
question.

The solution of the first issue may in a concrete
case, determine the acknowledgment of a single crime
of money laundering, or of multiple crimes if an
individual commits more offenses constituting the
material element of the same crime. A negative to the
second question could exclude the hypotheses of
multiple crimes acknowledged in the judicial practice
for the cases in which the same individual commits the
main crime, as well as the crime of money laundering.
In the same way, if the crime of money laundering
would not be recognized as an autonomous crime, it
could never subsist to the extent to which the main
crime (from which the goods to be laundered come),
due to a reason or otherwise, would lose its criminal
nature.

The High Court of Cassation and Justice analyzed
in turn the three issues, settling them by way of
mandatory jurisprudence.

Thus, with regard to the type of the regulatory
methods listed in Article 29 paragraph (1) letters (),
(b) and c) of the Law no. 656/2002 on prevention and
punishment of money laundering, and on setting out
certain measures for prevention and combating
terrorism financing, republished, as further amended
(exchange or transfer, respectively the concealment or
dissimulation and, respectively, the acquisition,
possession or use), the High Court found that they have
an alternative character and that they do not justify the
acknowledgment of multiple crimes in the case of the
same individual, as it often happens in the judicial
practice. The Supreme Court correctly highlighted that
“money laundering is a crime in which the material
element consists of an action that can be performed in
seven alternative ways (exchange, transfer,
concealment, dissimulation, acquisition, possession or
use)”. ... “Therefore, the performance of several
actions representing the material element of the crime
of money laundering, for carrying out the same intent,
does not affect the criminal unit.

It is often found that it is chosen to acknowledge
two crimes at the same time against an individual who
committed two of the regulated alternatives from those
listed by Article 29 of the Law no. 656/2002, under one
of the three letters. Such practice was invalidated by the
HP Decision no. 16/2016 of the High Court of
Cassation and Justice, which even gives an example:
“the individual possessing a good he/she is aware of the
fact that it comes from committing a crime commits the
crime of money laundering. If, afterwards, this
individual transfers this good, this shall represent the
same crime, as only a new type of the material type,

without legal relevance, is carried out. If the money
laundering crime was committed by carrying out more
types of the material element pertaining to different
variants, this aspect shall be taken into consideration in
the legal classification, by acknowledging all these
variants”.

With regard to the second issue brought to the
attention of the High Court of Cassation and Justice, we
expressed our opinion in the study mentioned above,
i.e. the crime of money laundering cannot be committed
by the author of the main crime in any hypothesis, the
main argument for this purpose being the text. In our
opinion, the expression “being aware of the fact that it
comes from committing a crime” included in the
incrimination regulation of Article 29 of the Law no.
656/2002 means the exclusion of the one who commits
the main crime from the circle of the potential active
subjects of the crime of money laundering, as the
expression appear as useless regarding this individual.

We do not agree with the ruling of the High Court
of Cassation and Justice, as the court appreciates that
there is no such an incompatibility. The arguments
given by the High Court in order to support this ruling
are certain arguments related to the history of the
incrimination. It was taken into consideration the fact
that the incrimination regulation on money laundering
appeared in our legislation after Romania ratified the
Council of Europe Convention on laundering, search,
seizure and confiscation of the proceeds from crime and
on financing of terrorism, adopted at Warsaw on 16
May 2005, by the Law no. 420/2006. the Supreme
Court shows that, even if the Article 9 paragraph (2)
letter (a) of this international legal instrument creates
the opportunity that the Member States provide that the
“offenses set forth in this paragraph do not apply to the
individuals who committed the predicate offense” in
their internal legislation. The Supreme Court noted
that, at the time of the accession the Warsaw
Convention, the Romanian State did not express any
reserve, and the Law no0.656/2002 “does not provide
otherwise in order to hinder the acknowledgment of the
crime the goods come from and the crime of money
laundering against the active subject, therefore, such
multiple crimes are possible from theoretical point of
view”.

We believe that this method for settling the
analyzed legal issue is not in accordance with the need
to unify the judicial practice regarding this issue. The
High Court preferred to analyze the incrimination
history of money laundering, without making available
to the professionals facing such cases clear criteria
differentiating between the crime of money laundering
and of abetment, respectively concealment. We believe
that the different solution than the one established by
the case law and accepted in practice in the case of the
two crimes from the Criminal Code could be only
explained this way.

It is true that the High Court showed in its
decision that “the crime of money laundering must not
be automatically acknowledged against the author of
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the crime which the goods come from due to the simple
reason that one of the actions of the material element of
money laundering was carried out, as this would
deprive the crime of money laundering of its
individuality”. Moreover, the High Court emphasizes
that “the legal bodies are responsible for deciding in
concrete cases if the crime of money laundering is
sufficiently individualized in relation to the crime
which the goods come from and if multiple crimes or
only one crime must be acknowledged”.

The two phrases are in perfect accordance with
the rigors of the law, but they shall not lead to the
unification of the judicial practice, they shall not give
an explanation for the concrete annulment of the
abetment and concealment, and they shall not lead to a
review of the current circumstances in which the
acknowledgment of the multiple crimes, the predicate
crime and the money laundering, is almost mandatory
for all cases in which, after committing the predicate
crime (irrespective if this is about a corruption crime,
drug trafficking or tax evasion), the same individual
takes various steps in order to be able to use those
obtained advantages. There are many cases in which,
after committing the main crime, the simple purchase
of a good with the money coming from the predicate
crime is deemed money laundering. Thus an organized
crime is transformed in an unimportant one, even it
cannot be said the same for the level to which the
special punishment limits rise in the case of this crime.

We believe that this is only a legislative omission
that occurred when the international legal instrument
generating the obligation for the national legislation to
incriminate money laundering had been ratified, i.e. the
natural reserve related to the impossibility that the
active subject of the predicate crime is also the author
of the money laundering had not been formulated. This
omission was also accompanied by the impossibility to
identify clear criteria with whose help the difference
between the crime of abetment, respectively
concealment, and the money laundering could be
unitary made. In our opinion, the High Court did not
settle this legal issue.

With regard to the third issue submitted for
clarification, the High Court acknowledged the
autonomous nature of the crime of money laundering.
The significance of this ruling is that “its existence is
not contingent on giving a conviction sentence
(postponement of the enforcement of the punishment or
withdrawal of the enforcement of the punishment) for
the crime which the goods come from”. The arguments
supporting this solution are also conventional, because
Article 9 paragraph (5) of the Warsaw Convention,
ratified by Romania by the Law no. 420/2006, provides
that: “Each Party shall ensure that a previous or
simultaneous conviction for the predicate crime is not a
prerequisite for a conviction for money laundering”.
Besides, an adequate regulation can be also found in
Article 29 paragraph (4) of the Law no. 656/2002’.

Nevertheless, the High Court recognizes the limiting
nature of this assumption, showing that “nevertheless,
it is obvious that, if there is no conviction for the crime
the goods come from, the competent court for the
settlement of the case regarding money laundering
must not only suspect that the goods come from a
criminal activity, but must be certain of this fact”.

4. On issues regarding the crime of money
laundering which are not yet settled in the case
law and jurisprudence

All these rulings are welcome for the unitary
interpretation and enforcement of the provisions of the
incriminating regulation regarding money laundering.
But there are also other issues that are solved differently
in practice. One of these issues is that, in the judicial
practice, it can be encountered the case in which a tax
evasion crime falling under the provisions of Article 9
letter (c) of the Law no. 241/2005 for preventing and
combating tax evasion is committed, the method being
the following: fiscal invoices are issued by a company
for fictitious operations, they are recorded in the books
of another company, the pertaining amounts are
transferred on the basis of the invoice, these amounts
are withdrawn in cash by the representatives of the first
company, the amounts are handed over to the directors
of the second company, the one helping with this
operation retaining a fee. In the judicial practice, this
case described above in short is often classified as
representing multiple crimes, the tax evasion and the
money laundering. Ignoring the debatable nature of the
legal classification, which we have mentioned, the
courts do not give unitary rulings regarding the case
that, by such legal classifications, the money
laundering is committed before the predicate crime is
committed, nor why the object of the money laundering
is larger than the object of the predicate crime.

Our statement takes into consideration the fact
that, even if the damages are covered in accordance
with Article 10 of the Law no. 241/2005, the courts
order the confiscation of the entire rollover between the
two companies as representing the object of money
laundering. Due to this solution, it can be reached the
case in which the amounts resulting from committing
the main crime are much smaller than those indicated
as representing the object of money laundering.
Essentially, the money laundering represents the
“whitening” of the product of a crime, and it is
abnormal that the product being “whitened” is
essentially larger than the result of committing tax
evasion. We believe that this very extensive judicial
practice from the point of view of the scope is
fundamentally wrong, and the High Court should rule
on it by means of the previous mechanism for uniting
the judicial practice — prior decisions clarifying legal
issues, without waiting the creation of a non-unitary

" The mentioned text provides that: “The origin of the goods or the pursued purpose can be deducted from the objective factual

circumstances”.
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practice in order to activate the previous mechanism -
the referral in the interests of the law.

5. Conclusions

The crime of money laundering is a crime that
still generates a number of issues regarding its
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THEORETICAL AND JUDICIAL PRACTICE REFLECTIONS REGARDING THE
OFFENCE OF PUTTING INTO CIRCULATION OR DRIVING AN
UNREGISTERED/UNLISTED VEHICLE (ART. 334. CRIMINAL LAW)
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Abstract

With the entry into force of the New Criminal Code, the offenses of road safety on public roads have been repealed from the
Government Emergency Ordinance no. 95/2002 and inserted into the contents of the normative document.

At the time of the transition, the legislator has chosen to amend certain aspects relating to the existing criminal incriminations
of antisocial deeds in direct connection with the road domain.

The regulation of the offense for putting into circulation or driving an unlisted vehicle contained in the provisions of article
334 of the New Criminal Code has a correspondent in Article 85 of the GEO no. 195/2002 on the circulation on public roads.
The deeds incriminated by the provisions referred to in Article 334 par. (1), (2), (3) and (4) have the content almost identical
with the previous settlement thereof, with differences under the aspect of the sanctioning regime. Also, regarding the content,
the only difference which is meant to better clarify the incrimination conditions refers to the requirement that the vehicle or
the tram not to be registered or recorded according to the law.

During the study, we shall try to present a series of theoretical aspects and judicial practice regarding the committing of such

crimes.

Keywords: offenses, safety, roads, circulation, public, unlisted, vehicle

1. Introduction

Essentially, a given society assumes a series of
rules, principles and fundamental values of the citizens,
values that are sustained and defended by the rule of
law and, implicitly, by the legislation composing their
defense mechanism. The whole community revolves
around a well-defined system of law that is
permanently expanding and adapting itself to the social
demands.

"Following the appearance of the state, the
function of defending the essential social values that
underlie and develop the society is achieved by the help
of the criminal law"!. As against this opinion we will
stress the fact that criminal law represents, at the same
time, the most complex mechanism of defending the
fundamental rights of citizens, that its main pillar.

Normally, criminal offences stipulated in the
specific regulations are the mirror of the social values,
and the role of the criminal law is that of defending
them from anyone violating them. Though, to a certain
extent, it might seem a metaphor, criminal law is
applicable to all the aspects of life.

The regulations in the New Criminal Code? also
comprise those criminal offences against the traffic
safety on public roads.

This survey regards the offence stipulated and
punished by art. 334 of the Criminal code. The
appearance of the new criminal code also brought to the
Romanian system of law a reform of the criminal law.

This reform was greeted, in most of the cases, by the
great doctrinaire authors, but just like any novelty, it
was also criticized, which in some cases overshadowed
the benefits brought by the new legislation.

As a novelty, a series of offences in the special
legislation were included in the new Criminal code, so
as, offences such as those falling under the Government
Emergency Ordinance no. 195/2002 regarding the
circulation on public roads, were repealed and included
in the Criminal code.

Art. 121 of Law no. 187/2012 for the
implementation of Law no. 286/2009 regarding the
Criminal code abrogated art. 85 of the Emergency
Ordinance of the Government no. 195/2002.

This survey takes into account the analysis of the
provisions of the incriminating text in art. 334 of the
New Criminal code, corresponding to art. 85 in the
E.O.G. n0.195/2002.

2. Analysis of the offence

2.1. The legal contents

According to the provisions of art. 334 par.(1) of
the New Criminal code, putting into circulation or
driving on public roads an unregistered or unlisted
vehicle or tram is punished, according to the law, with
prison from one to 3 years or fine.

According to the provisions of art. 334, par (2)
putting into circulation or driving on public roads a
vehicle or tram with a fake license plate or registration
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number is punished with prison from one to 5 years or
fine.

Furthermore, the provisions of par. (3) of the
same article stipulate that towing an unregistered or
unlisted trailer or of a trailer having a fake registration
number or license plate is punished with prison from 3
months to 2 years or fine.

Finally, according to the provisions in par. (4),
driving a vehicle on public roads or towing a trailer
whose license plate numbers have been called in, or
driving a vehicle not allowed in the Romanian traffic,
although registered in another country, is punished
with prison from 6 months to 2 years or fine.

At first sight, we may notice that within the same
article we find four distinct offences.

2.2. Pre-existing conditions

The legal object of these offences resides in the
social relations that ensure the safe traffic on public
roads.

Offences stipulated in art 334 of the Criminal
code are void of a material object, as they are
endangering offences, while putting into circulation or
driving a vehicle on public roads or towing a trailer
under the circumstances stipulated in the incriminating
text are means by which the respective offence is
committed and not its material object.

Since the law does not require any kind of quality
for the person committing the offence, we may say that
the active subject is not qualified and can be anyone
filling in the requirements for criminal liability.

The criminal stake is present under all its forms.

It is important to stress the fact that the deed of
putting into circulation of an unregistered or unlisted
vehicle or tram and of driving it on public roads will
constitute a single offence. At the same time, the person
involved in different ways is committing these two
alternatively incriminated activities, commits only one
offence.

The offence may be committed by co-authors, in
case of co-owners, but there will be no co-authors in
case one person puts an unregistered vehicle or tram
into circulation and the other drives it. In this case we
speak of two autonomous offences, that is the offence
of putting into circulation an unregistered vehicle or
tram and the offence of driving such a vehicle®.

With respect to the perpetration of the offence by
driving, we can say that under no circumstance can we
speak of accomplices, of co-authors, as only one person
can drive a vehicle, while a simultaneous action of
driving by two or more persons is practically
impossible.

As regards the legal persons, we can say that,
under certain conditions, they can perpetrate the
offence stipulated by art. 334 of the Criminal code.

The passive subject is the State, “on which
reverberate the consequences of all the violations of the
state of law, as well as the consequences of traffic
violations on public roads*.”

2.3. The constitutive elements

As previously stressed, the contents of art. 334 of
the Criminal code defines a number of four offences.
We will further try to describe them individually in
order to offer a more comprehensive and efficient
analysis.

The material element of the offence stipulated by
art. 334, par. (1) is constituted by a person’s putting into
circulation an unregistered or unlisted vehicle or tram
on public roads, as stipulated by the legislation in force.

Related to it, we must specify that by “putting into
circulation” we mean the prerogative of the person that
can decide with respect to the vehicle (owner,
custodian/keeper, thief, beneficiary of a leasing
contract, etc.) to allow putting the said vehicle in traffic
on public roads.

Driving on public roads an unregistered or
unlisted vehicle or tram is the action by which the said
vehicle is set in motion on public roads by using its own
power of movement. The active subject of this offence
may be a simple keeper, for example, a thief that
entrusts the stolen vehicle to another person in Driving
on public roads an unregistered or unlisted vehicle or
tram is the action by which the said vehicle is set in
motion on public roads by using its own power of
movement. The active subject of this offence may be a
simple keeper, for example, a thief that entrusts the
stolen vehicle to another person in order to be driven on
public roads®. This entrusting will have a criminal value
only if preceded by driving such a vehicle (according
to the legal text) on public roads. Thus, the permission
to put into circulation the vehicle, not followed by the
act of driving it (perpetration) will not be considered an
offence. The action of putting into circulation a vehicle
implies a series of actions committed by two persons.
A first person will decide to allow the said action, under
the circumstances shown above, and a second person
that will implement this decision by driving the
respective vehicle on the public road. In this case we
consider that both persons will be liable as
accomplices/ co-authors of the offence.

There are opinions in the specialized bibliography
that claim that putting into circulation a vehicle means
the moment when the vehicle is started and it has the
power transmission coupled to the wheels®. Certain
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authors dispute, of course, this theory, claiming that, in
such a situation, the moment of puttin