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Changes in the retail market structure through the prism
of consumer behaviour

Alena Filipova! — Veronika MokrejSova? — Jifi Zeman?

Abstract

The development of e-commerce (e-tail, electronic retailing) has become the reason for
many changes in the entire retail industry, including brick-and-mortar retailing during
the past years. The changes do not affect only the companies but also consumer behav-
four. From the gradual growth of sales in e-commerce and its share on the total retail
sales, it can be demonstrated that a part of consumer demand transfers to the online
environment. However, this transfer is neither evenly distributed, not absolute. There
are many noticeable differences, e.g., according to the assortment or socio-demographic
structure of consumers (etc.). Simultaneously, based on selected statistic indicators, it
can be observed that the structure of retail has been changing. This paper aims to assess
the relationship between the growth in online sales and changes in the retail market
structure.
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Introduction

Although newspapers mark e-commerce retailers (sometimes also so-called e-tail-
ers or electronic retailers) to be the "winners" of the current corona crisis (Horacek,
2021; Bidrmanova, 2021; Klanova, 2021), some studies (Buck et al., 2020; Prouza,
2020) present in their papers facts proving that significant portion of consumers returned
to their former consumer behaviour, represented mainly by shopping in brick-and-mortar
stores immediately as it was possible. Only a small part of consumers have changed
their behaviour permanently to the benefit of e-commerce. Even if these are limited ad
hoc surveys, and the actual consequences of the pandemic on retail will still have to be
explored in detail, they indicate a sense in studying the development of e-commerce in
the pre-covid time.
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Hence, we will have to wait for a definite answer whether the corona pandemic is
a catalyst of e-commerce development. Unequivocally, e-commerce prosperity is closely
linked to the evolvement of technologies. However, this condition is necessary, but not
sufficient. The critical element is the change in consumers' behaviour, and therefore this
should be investigated as the first one. This paper aims to realise how the development
of e-commerce influences the changes in the structure of Czech retail by the prism of
changes in consumer behaviour.

1 Literature review

The retail structure can be investigated from various points of view, e.g., according
to the subjects' legal form, by the share of foreign investment, etc. However, the stand-
ard structuring follows official statistics, especially NACE. Therefore, the structure ac-
cording to the prevalent assortment is mainly watched.

More apparent changes in market structure have begun to manifest, first, linked to
the new buying trends (e.g., interest in specialty stores), and second, with the develop-
ment of e-commerce. The latter lead to a new item in the NACE statistics "CZ-NACE
4791 — retail sale via mail order houses or via Internet" (European Union, 2006). Despite
that, the development has been only gradual, only by some per cent, which was primarily
caused by prolonged changes in consumer behaviour, which usually has a certain inertia.
Even if the share of European consumers that purchased at least once online was be-
tween 22 per cent (Ukraine) and 88 per cent (Switzerland) in 2018, with the average
value around 61 per cent and although the e-commerce turnover has been rising (Sta-
tista, 2021), the change in consumer behaviour is not as vigorous to be able to claim
that the deviation to e-commerce will change the structure of the retail market signifi-
cantly.

The changes in consumer behaviour resulting from digitalisation can be observed
for a longer time. The main factor that has enabled these changes is the households'
access to the Internet (see e. g. Eurostat, 2021a). Examining the changes in consumer
behaviour in scientific papers has a wide range of forms.

For instance, Hagberg et al. (2017) rate the influence of retail digitalisation as the
issue of the impact on brick-and-mortar stores. This implication is understood in three
shapes: "implication as effect, implication as integration, implication as value" (Hagberg
et al., 2017, p. 265).

As an example of the fact that "implication as effect refers to how physical stores
may be affected by digitalisation" (Hagberg et al., 2017, p. 265) can serve the conclu-
sions of Luo et al. (2020, p. 974), whose "study reveals that omnichannel retailers should
be cautious when targeting distal customers, due to potential cannibalisation effects that
might reduce the total sales revenues." Jocevski (2020, p. 114) can also be a good
example of this, saying that "retailers need to adopt a customer-centric approach,
matching contemporary customers' needs and values with the help of analytics of data
collected from both physical and digital retail spaces."

The second implication of Hagberg et al. (2017) is "implication as integration,"
stating that "the integration, interweaving and entanglement of the digital into retailing
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takes many forms." (p. 206). This can be demonstrated by Johnson and Ramirez's (2020,
p. 97) findings that "online retailers should encourage showrooming in both online and
in-store retail channels, through tactics such as in-store signage, online messaging and
marketing campaigns." This implication can also be found in the paper of Kim et al.
(2020, p. 11) that claim that "retailers should understand why consumers do not choose
Buy-Online-Pick-Up-In-Store services, and strive to recover these choice barriers and
cope with the reasons against behavioural factors."

Third, "implication as value directs attention to the meanings and significance of
the physical stores in an increasingly digitalised retailing landscape" (Hagberg et al.,
2017, p. 266). This corresponds to the outcomings of Dekimpe et al. (2019, p. 25),
stating that "brick-and-mortar stores can continue to play a pivotal role in consumers'
shopper journey." On the other hand, Reinartz et al. (2019, p. 362) claim that "in this
new environment, many retailers recognize that they will not be able to compete effi-
ciently, on the price or the assortment dimension with pure online retailers or with plat-
forms."

Grewal et al. (2017) distinguish five key areas that influence the future of retailing.
And digitalisation is not necessarily accentuated in all these areas, which are: "(1) tech-
nology and tools to facilitate decision making, (2) visual display and merchandise offer
decisions, (3) consumption and engagement, (4) big data collection and usage, and (5)
analytics and profitability." (Grewal et al., 2017, p. 1). Chen et al. (2020) give an example
of the first area searching, even in the time of dynamic retail digitalisation, the ways to
optimize the profit of the brick-and-mortar stores. With the help of advanced mathemat-
ical methods, they aim to solve the issue that "retail shelf space is an essential resource
for retailers to meet customer demands and influence customer purchase decisions."
(Chen et al., 2020, p. 14). The second area is supported by the conclusions of Lick et
al. (2020), that investigated the usage of a verbo-visual window in brick-and-mortar
stores. They came to the findings that "that the interaction between complexity and
perceived attractiveness of store windows affects store entry propensity." (Lick et al.,
2020, p. 511). The example of the third area of "consumption and engagement" is to be
found in Marmol et al. (2020) that studies the efficiency of the choice of the offered
assortment with the help of algorithmisation methods. He concluded that "increasing
levels of competitiveness among brands, as well as among channels of the same brand,
make it difficult for retailers in brick-and-mortar stores to engage customers while in the
shop." (Marmol et al., 2020, p. 19). The fourth area is supported by Johnson et al.
(2019). Their research investigated the use of big data in marketing. Apart from others,
they realized that it is the "overreliance on external partners for big data analytics learn-
ing, that can slow marketing big data analytics progress." (Johnson et al., 2019, p. 175).
This is also one of the challenges for retail. Sarkar et al. (2019) deal with the fifth area
in their paper, with the topic of discount mechanisms by the perishable goods. They
came to the opinion "that the joint decision-making policy is beneficial from the whole
supply chain viewpoint" (Sarkar, et al., 2019, p. 21), and therefore, that the profitability
should be handled at the level of the whole supplier chain.

Apart from the examples named earlier of consumer behaviour changes, aggregate
data about e-commerce can also be found in official statistics (e g. Statista, 2020; Eu-
rostat, 2021b).

As it is clear from the above mentioned, retailing and its changes caused by digi-
talisation are topics of a whole range of scientific papers. (Which does not mean that
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retail would be in the centre of scientific research only linked to digitalisation). Concern-
ing the structure of retail market, it can be claimed that methodically, it is internationally
stable. The statistical classification of economic activities NACE is used to describe the
structure (European Union, 2006), which is an integral part of the international system
of economic classifications. After careful analysis of the literature through Web of Sci-
ence, we concluded that the influence of e-commerce on the retail market's organiza-
tional structure is an area omitted in this context up till now.

2 Methodology

The data from the Czech Statistical Office (CSO) forms the basis for the investiga-
tion. It is clear that, formerly, e-commerce retail was understood as a relatively minor
issue, which is reflected in the low amount of data observed. However, it can be acknowl-
edged that almost from the beginning of the more substantial development of e-com-
merce, the Office pays its attention to this area. In the case of the data about shopping
on the Internet, the result is that some timelines are, on the one hand, relatively short
and, on the other hand, from the point of the data definition, non-consistent. This is also
a certain limitation for deeper analysis of the data. The data was calculated or, in another
way, edited, where possible, to ensure their relevancy. This was not possible in all cases,
and therefore the observations have various time lengths, whereas the aim was to use
a maximum of valid data. The data concerning retailers was investigated from 2010
when a consistent row can be downloaded till 2018. Later data is not verified, and they
were therefore not included in the paper. The CSO does not register e-commerce retail
separately, but it collects data for "retail sale via mail order houses or via Internet" within
CZ-NACE 47.91. As recently, the classical delivery services through a catalogue (even-
tually teleshopping) have almost disappeared, respectively transformed to the online
environment; this section NACE can be considered as the e-commerce company data.
The obtained data was then processed by standard mathematic-statistical methods. The
investigation is focused consistently on Czech retail; international comparison could be
a further direction of scientific research.

3 Results and Discussion

Regarding the logical sequence, we will investigate the changes in consumer be-
haviour related to the e-commerce environment first. Then the changes in retail, respec-
tively e-commerce retail, will be tackled.

3.1 Consumer behaviour in e-commerce retail

The number of persons buying on the Internet has been continuously growing in
recent years with the pace at which those generations (growing up with the Internet
and familiar with this environment) have engaged in active life. The following graph
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shows the proportion of persons older than 16 years that have bought something via
the Internet at least once during the last twelve months. The graph also shows that at
the beginning of the observed period, men were more active in their e-shopping, this
share has gradually become equal. Recently, almost two-thirds of the inhabitants older
than 16 years have an experience with Internet shopping within the last 12 months.
There are built-in styles for a paper title, author, abstract, key words, introduction, sec-

tion heading, sub-section heading, paper text, tables, graphs, figures, bullets, conclusion
and list of references in this template.

Graph 1 The share of persons that have shopped on the Internet in the given
category at least once during the last 12 months
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Source: Processed based on (CSU 2010; CSU 2011, CSU 2012; CSU 2013; CSU 2013; €sU, 2014; ¢sU,
2015; €sU, 2016; €SU, 2017; €SU, 2018; €sU, 2019; €SU, 2020).

The development of the Internet buyers' share is not steady; the increments in
particular years are counted in the following table. The higher increase in 2020 is un-

derstandable in the light of the partial lockdown, and closing of brick-and-mortar stores
due to the pandemic.

Tab. 1 The increments of the Internet buyers in the timeline (per centage from the
given category, compared to the previous year)

200 | 200 | 200 | 200 | 201 | 201 | 201 | 201 | 201 | 201 | 201 | 201 | 201 | 201 | 202
6 7 8 9 0 1 2 3 4 5 6 7 8 9 0
Igtf' 62 | 36 | 57 | 09 | 34 | 26 | 26 | 38 | 48 | 26 | 1.8 | 80 | 23 | 49 | 69
ﬂ;: 73 | 37 | 62 | 08 | 27| 11| 25|41 | 50| 20 |-03|107]| 06 | 56 | 65
:’]"‘l’g‘f 52 | 35 | 52 | 11| 42 | 39 | 29| 36 | 47 | 31|38 | 54|39 |43 |71

Source: Processed based on (CSU 2010; CSU 2011; CSU 2012; CSU 2013; CSU 2013; CSU, 2014; CSU,
2015; €sU, 2016; €sU, 2017; €sU, 2018; €sU, 2019; €SU, 2020)

Comparing the persons buying on the Internet according to the age, education and
economic activity is very interesting, as the following table shows.
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Tab. 2 The share of persons that have shopped on the Internet at least once during
the last 12 months according to demographic groups

M RIIRINI R = <2 N - NIl
S =|8 IR |N|[= | o oo NlS|lo|a
Qlo|o|o|N|n|~ | © o |o @w|0|®|N
QTR T[T M ® | Lo
Sld|lg|Y|la|wv|wo M| < <3 © T =N
Qlo|d|KN|o| x|~ | 0 N | N|F|oo|—
|| |R| NN Q| a | Al Bt st
Slo|g|d|m|=|m | o ™ < || q|Ln
QIN|w|K|o| < |~ ™| 0 N | O|lt|o|—
NlR[Z|@|N|Ql™ | 2 n |e S Rl it
S|la|ld|S|o|b|a —| O o | < S |S|d| <
QIo|N|R|mv|a|— NS © |® O[OS |~
O IN[e| e ™ | N | ® QM|
S|l@|d|la|Y|w|a M| o 7o} o G| |-
QIv[N|Ih|F| N | ™ © |© N ||m|—
vlie(a|diNINfe el T ~N o™ RIR L | D
Slo|lv|la|-d|wn|w | wn oo} — Mo <o
Qle|v|n|v |« —| = n N in|m|©
N[N FINe “alwn o | MR
Sla|lmialo| =N S| M 7o) — o|m| oo
Qlo|lw|;n|F|N ~ <+ | © h|lm| o
V(|| T | RN NI Y| ® QN
S|lm|lo|lg|d|a|< | - — ™ bwiN|Y|o
Q|| |[m|~ ~ <+ | S RN
N[ H N9 O~ e QI
S|l || N|n|m ) ® |9 TN IN| ¥
QIT|wv|<T ||~ — M | <
dlnfe|m| 2N A a | ™ QAN
Slo|lw|(a|v|m|lm n| o o — n|w|lo|l <
IR R B EEREE R — ™ n ™M | N| <
SlR(w|IN| T || = - N | ® QM LIN
S|l a|o|m NN oo} ) m|Hlo|lm
Q||| = — M| M| T
QN[ |® —| L | NN | ®
S|4 N|o|b| -l N oA ] = 00| <|
Q||| =]~ — N« N|=| o
|lefe|eh|el I N ™ N|n|®|®
Slwuw|o|d|an| = i B | o N[ —|o|—=
Qle|m|a|—= — N | F N|[—]|™
N|lofF|wnin|af A 0w N[ oM
S|N|B|oa|m|e| = ) NS S| 6 |w| —
QlIN|[N|N|— N | o I N
QNN |® N N o S Bl )
Slo|d|N|a|<|o ) N | nln|d|o
Nv—|v—|v—| i ™M i o
BIN[NIN[2Q|®R| - N ~N e NIQ|l®| -
= o N © | O ™| O
~ i
: 2
£ [E€ w 2

AE1E1RIR: 25z 8 .|8 ¢

o|o| 0| 0| O S Ega+ub.985‘mb

> > > >| > = mmmmm'mE = 2| c

= T =T = | @ >l alc

TS| © cxlc 95l o|le|8|lg|lal8

N[ || wn|o© U.‘:‘o<o>_c>:E_ S| @
S| d|bh|h|b|h|hl3| B85 E|8 E|L|2|5

i}

I ||~ |b|o|lbl|djlwolvwcES|w|w|S|H|a

Source: Processed based on (CSU, 2010; €SU, 2011; €SU, 2012; €SU, 2013; €SU, 2013; €sU, 2014; CSU,
2015; €sU, 2016; €SU, 2017; €SU, 2018; €SU, 2019; €SU, 2020)

129



In all categories, gradual growth in the number of persons buying on the Internet
can be observed, even if this growth is again not the same in all the categories and
years (and in some years, there is even a decline in the number of the Internet buyers).
If only the year-to-year increments were observed, the highest of them is found in the
first three age categories. However, if we track the multiplication of the share in 2020
compared to the share in the first year observed, the last two age groups have grown
most of all. In category 55-64, the per centage of persons buying on the Internet has
risen almost 32 times during the last 15 years.

The increase in the age groups can be divided into two parts. The first is linked to
an actual transfer of consumers' interest into the e-commerce sphere; the second is a
mere effect of the active persons' gradual movement into the higher age groups. For
instance, 44.5 per cent of the group 24-34 years in 2010 were e-buyers, whereas it was
86.1 per cent in 35-44 years in 2020 (the same year of birth). Therefore, in the group
of people born between 1976 and 1985, the share has risen by 41.6 per centage points
during the last ten years. Comparing the decades (e.g., the year 2005 versus 2015) in
the table above, there is always a rise in the share of people buying via the Internet in
the groups of people with the same year of birth.

As far as education is concerned, a positive correlation between the share of the
Internet-buying persons and education level can be observed. However, significant
growth occurs in all categories. Students are the most active buyers on the Internet,
followed by the group of the employed. The lower share in the group of pensioners also
relates to the per centage in the age group.

The number of persons that shop on the Internet grows. Moreover, the consumer
behaviour of these people also changes. We have to admit that the following data is not
entirely consistent. Respectively they have not been observed all the years, and there-
fore even shorter timelines are cited. Despite this, the changes in the behaviour of the
buyers can be well demonstrated by them.

Tab. 3 The frequency of buying on the Internet within three months (persons 16+,
a per centage in the given category)

2015 2016 2017 2018 2019 2020
1-2 online 14.8 13.9 15.0 15.3 15.1 16.0
purchases
3-5 online 7.4 9.4 11.2 13.1 17.2 21.5
purchases
6 and more
online pur- 1.8 3.3 4.9 5.9 6.7 16.3
chases

Source: Processed based on (CSU, 2015; €SU, 2016; €SU, 2017; €SU, 2018; €sU, 2019; €sU, 2020)

The purchasing frequency has been increasing, and the persons shopping online
during the last three months make most often 3-5 purchases. The increased number of
purchases in 2020 is derived from this year's specific conditions, and it is not clear
whether this frequency will also continue after the lockdown. Mainly the group of six
plus purchases per quarter is doubtful. It can be assumed that not to such an extent.
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The age group of 25-34 years shops the most often via the Internet (32.7 per cent
have done their shopping on the Internet more than six times during the last three
months in 2020), and the group of 35-44 years (23.8 per cent). From the point of view
of education, the most active group is university graduates. A third (32.1 per cent) shops
via the Internet with the buying frequency of 3-5 purchases per quarter and another
third (35 per cent) even more than six times during this period. An interesting compari-
son of buying frequency from the point of view of the economic status of the respond-
ents is shown in the following table:

Tab. 4 Frequency of purchases on the Internet within the last three months (persons
older than 16 years, a per centage in the given category)

2015 [ 2016 | 2017 [ 2018 2019 2020
Employed 18.4 17.7 19.1 18.2 18.7 20.4
Unemployed 18.2 10.2 5.2 15.5 X 12.6
Maternity 35| 217| 288| 204| 152 9.2
1-2 pur- leave
chases students 22.4 19.4 18.2 25.7 25.6 20.5
pensioners 3.4 4.0 4.6 5.2 4.7 6.9
Disabled pen- X 7.1 92| 120 64| 13.1
sioners
Employed 10.0 12.1 14.5 16.7 21.8 26.8
Unemployed 3.6 6.0 10.5 6.0 X 24.9
Maternity 61| 204| 198| 303| 202| 353
3-5 pur- leave
chases students 9.5 12.4 16.6 18.3 28.1 28.8
pensioners 1.3 1.5 1.6 1.8 3.1 6.1
Disabled pen- X 5.2 7.4 6.2 7.4 14.7
sioners
Employed 2.3 4.3 6.7 7.5 8.7 20.6
Unemployed 2.9 0.9 5.5 8.8 X 13.0
more than :\g:\tg”'ty 5.0 8.1 05| 177| 197] 350
z'k’]‘agg; students 2.8 5.1 5.5 5.0 5.5 25.0
pensioners 0.0 0.2 0.5 0.7 1.0 2.3
Disabled pen- X 0.6 1.7 1.9 0.8 5.2
sioners

Source: Processed based on (CSU 2015; €SU 2016; €SU 2017; €sU 2018; €sU 2019; €SU 2020)

Women on maternity leave are the group buying the most of all on the Internet.
Their share in the groups with higher buying frequency has been rising, especially in the
last three years. Reasons for this phenomenon could be only speculated. It can be a
whole range of motives from the positive ones, as "the Internet saves time for the fam-
ily", to the negative ones like dependency, while this group belongs to the most endan-
gered. Except for pensioners, other groups have significantly risen their buying fre-
quency in 2020. This could have been assumed as it is a response to the partial closing
of brick-and-mortar stores.

From the point of view of expenses on the internet buying, it does not depend only
on the frequency but also on the sum of the spending. In this area, only the data for
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the last five years are at disposal; the sum of the purchases had been defined in another
way formerly.

Tab. 5 Expenses on buying on the Internet for the last three months (persons older
than 16 years, a per centage in the given category)

2016 2017 2018 2019 2020
Up to 2500 CZK 9.8 11.1 11.5 14.9 19.0
2500-10000 CZK 12.4 13.9 16.6 18.0 24.9
More than 10000 CZK 4.1 5.8 6.2 6.2 9.9

Source: Processed based on (CSU, 2016; CSU, 2017; €SU, 2018; CSU, 2019; €SU, 2020)

The pandemic and respective measures again influence a more significant rise in
expenses in 2020. In all the age categories, the share of the persons with higher ex-
penses increases. Similarly to the frequency of purchases, the most increased spending
is found with university graduates. In both groups with higher spending, the highest
share is found among women in the household (and maternity leave): 45.2 per cent
when spending 2,500-10,000 CZK and 17.6 per cent when spending more than 10,000
CZK last three months in 2020. However, this group dominates the table regardless of
the pandemic.

As far as the country of origin of the retailers is concerned, it is not surprising that
the Czech retailers dominate. Nevertheless, it is an interesting fact that in the case of
the foreign retailers, the dominancy of those from the EU is not unambiguous. These
shares have been changing during the last years, and in 2019, the percentage of retailers
from and outside of the EU was almost the same. The group buying the most of all
abroad out of the EU is represented mainly by the students. Concerning the EU pur-
chases, the dominancy of particular groups has been changing during the last years.

From the point of view of assortment, it is impossible to investigate longer time-
lines, as the definition of categories has been changed several times. Clothing is a typical
case. A deeper analysis would be recommended; the data shows an increase in e-com-
merce buying, mainly the younger age categories are relatively active online. However,
the data is concerning the definition of the categories consistent only in very short peri-
ods, and therefore not to be compared (i.e., it sometimes includes also sportswear,
sometimes fashion accessories, etc.)

It can therefore be claimed that the changes in the consumer behaviour related to
buying on the Internet occur, the share of consumers' buying online has been increasing,
the frequency of online purchases and the expenses have been rising as well. These
factors can then influence the overall environment of the retail, and not only e-tail.

3.2 The development of the retail market

In the text above, we described the changes in the buying consumer behaviour,
from which it can be derived, that they would significantly help the development of e-
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commerce retailing. The question is whether this development will also influence the
overall changes in retail.

In 2018, 4,677 active retailers belonging to e-commerce were registered (CZ-NACE
47.91), representing a rise of almost 40 per cent compared to 2010. The share of these
companies on particular indicators is shown in the following table.

Tab. 6 The share of e-commerce on particular indicators in retail (in per cent)

2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018

Number of active

. 2.60 2.35 2.36 2.39 2.51 2.72 3.22 3.43 4.04
enterprises

Average regis-
tered number of 1.84 | 1.92 | 201 | 2.19 | 255 | 3.15 | 3.50 | 442 | 524
employees - FTE

Sales of goods 3.52 | 416 | 414 | 443 | 514 | 6.40 | 7.29 | 7.66 | 9.16
for resale
Trade margin 312 | 334 | 336 | 3.74 | 417 | 507 | 586 | 6.51 | 7.95

Source: Processed based on (CSU, 2020b)

There is to be seen the growth in the share of e-commerce companies from all the
chosen categories, while the relative rise in sales is disproportional to e-commerce com-
panies' benefit. To compare the increase of sales in absolute numbers with the index of
difference (except for 2013), the increment of the e-tailers represents only a part of the
increment of the whole retail industry's sales. Therefore, there is also a growth in sales
in brick-and-mortar stores.

Tab. 7 Yearly increments of sales (in million CZK)

Cz-

NACE 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018

Indicator

Sales of goods and
services and sales of | 47" 25836 9204| -5495| 21671 | 31682 | 33816 | 73902 | 66 714

goods for resale

Sales of goods for

resale 47 24294 | 5950| -1751| 19418 | 33496 | 33858 | 70 954 | 65 451
Sales of goods and 47.91*

services and sales of | " 6 474 -13| 2914| 7486| 14042 | 11606 | 11039 | 22 660
goods for resale

Sales of goods for 47.91 6 459 76| 2505| 7276| 13456 | 10834 | 9054 | 21597

resale

Source: Processed based on (CSU, 2020b)
* CZ-NACE 47 is retail trade (except for motor vehicles and motorcycles).

** CZ-NACE 47.91 is a retail sale via the Internet.

From the point of view of the growth rate in particular years, the chain indexes
illustrate that e-tailing grows faster in most cases.
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Tab. 8 Chain indexes of chosen indicators

Indicator NiZC'E 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
47 with-

Number of | ¢ 1.051| 0.976| 0.962| 0.972| 0.975| 0.959| 0.971| 1.013

active en- 47.91

terprises 147 91 0.950| 0.979| 0.972| 1.023| 1.062| 1.139| 1.038| 1.202

Average 47 with-

registered | out 0.971| 0.992| 0.967| 0.993| 1.001| 1.004| 0.998| 1.022

number of |47.91

‘;?E‘""yees' 47.91 1.014| 1.043| 1.056| 1.159| 1.244| 1.118| 1.275| 1.221
47 with-

Salesof | oyt 1.022| 1.007| 0.995| 1.014| 1.023| 1.026| 1.069| 1.046

goods for 47.91

resale
47.91 1.215| 1.002| 1.068| 1.186| 1.290| 1.181| 1.128| 1.271
47 with-

Trade mar- | out 1.004| 0.986| 0.980| 1.026| 1.051| 1.091| 1.109| 1.062
47.91 1.078| 0.992| 1.095| 1.149| 1.291| 1.272| 1.239| 1.318

Source: Processed based on (CSU, 2020b)

Nevertheless, although the growth rate of margin is higher, the trade margin, re-

spectively its share on sales of goods, is lower in e-commerce companies.

Tab. 9 Share of trade margin on sales of goods (in per cent)

,\f/f(':E 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
47 240 | 235| 23.0| 22.7| 229| 234| 249| 259| 263
47.91 21.3| 189| 187 19.2| 186 | 186| 20.0| 22.0| 228

Source: Processed based on (CSU, 2020b)

To be able to assess the size of e-commerce companies, it was necessary to calcu-
late average values. Regarding the fact that most e-commerce companies belong to
small and medium-sized enterprises (SMEs), a comparison was made with this retail
company group.
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Tab. 10 The average number of employees in the company (number of persons)

CZNACE | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
47 1,83 | 169 | 172 | 174 | 178 | 1.83 | 1.91 | 1.98 | 2.00
j;.;vitm“t 184 | 170 | 1.73 | 174 | 1.78 | 1.82 | 191 | 1.96 | 1.98
47.91 1,20 | 138 | 147 | 160 | 1.81 | 212 | 208 | 255 | 2.60
47 - SME* 1,05 | 095 | 094 | 093 | 091 | 092 | 094 | 097 | 0.5

Source: Processed based on (CSU, 2020b)

* Small and medium enterprises.

From 2014, it can be observed that, from the point of view of the average number
of employees, the e-commerce companies are the biggest, even if they belong mainly
to the category of micro-companies, like other retail SMEs. However, the question is
whether this number is not misrepresented by the number of employees of big e-com-
merce companies much more than in the other observed categories (because the base
is much smaller).

Tab. 11 The average sales of goods per company (in million CZK)

CZ-NACE 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
47 661 | 649 | 6.60 | 694 | 7.29 | 7.74 | 831 | 917 | 956
3; ;"l'th"“t 655 | 637 | 657 | 680 | 7.09 | 7.44 | 7.96 | 877 | 9.05
47.91 8.96 | 11.46 | 11.73 | 12.89 | 14.95 | 18.17 | 18.84 | 20.48 | 21.66
47 - SME 3.69 | 357 | 350 | 3.64 | 378 | 3.86 | 406 | 446 | 449

Source: Processed based on (CSU, 2020b)

From the point of view of average sales per company, the e-commerce companies
seem to be the biggest compared to the industry as a whole, after deducting the indi-
cators of e-commerce companies and in comparison with the indicators of SMEs. With
regards to the fact that, in this case, there are several international retail chains with
high sales in the first row of the table, this indicator can be understood as very mean-
ingful.

The authors also compared the efficiency of the companies. Recalculation to one
employee was chosen as a basis to which the indicators correspond. To eliminate the
wages' inequality, the recalculation to one CZK of the wage was used.

Tab. 12 Sales of goods per one employer (in million CZK)

CZ-NACE 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
47 3.62 | 3.83 | 3.88 | 4.00 | 410 | 422 | 435 | 463 | 4.77
:g ‘gfh"”t 356 | 374 | 380 | 391 | 3.99 | 408 | 4.18 | 447 | 457
47.91 693 | 831 | 7.98 | 8.07 | 826 | 857 | 9.06 | 8.02 | 835
47 - SME 350 | 3.77 | 3.82 | 3.93 | 413 | 419 | 430 | 461 | 4.73

Source: Processed based on (CSU, 2020b)
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Comparing the sales, the productivity of employees of e-commerce companies is
almost two times higher in each year observed. This discrepancy is partially linked also
to a higher margin per employee (see table 13). However, the critical factor is the costs
of goods counted as sales minus margin, which is much higher in e-tail. Therefore, the
margin can be a pregnant indicator to assess productivity, mainly because the average

margin of e-commerce companies is lower than the margin in brick-and-mortar compa-
nies (see table 9).

Tab. 13 Margin per one employee (in million CZK)

CZ-NACE 2010 | 2011 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018

47 0.87 | 090 | 089 | 091 | 094 | 099 | 1.08 | 1.20 | 1.25
3; ;"fh"“t 0.86 | 0.89 | 088 | 0.89 | 092 | 097 | 1.05 | 1.17 | 1.22
47.91 148 | 157 | 1.49 | 155 | 153 | 159 | 1.81 | 1.76 | 1.90

47 - SME 0.85 0.89 0.88 0.88 0.94 0.99 1.09 1.19 1.24
Source: Processed based on (CSU, 2020b)

Recalculating the indicator to one CZK of wage eliminates the difference in wages
in the observed groups of companies.

Tab. 14 Margin per one CZK of wage (in CZK)

CZ-NACE 2010 | 2011 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018

47 418 | 413 | 404 | 401 | 406 | 408 | 418 | 428 | 414
j; 3’1'”‘0‘“ 415 | 409 | 400 | 396 | 400 | 402 | 411 | 421 | 4.06
47.91 573 | 596 | 561 | 591 | 585 | 572 | 5.84 | 5.40 | 536

47 - SME 4.73 4.71 4.70 464 | 474 | 477 | 4.90 4.90 4.85
Source: Processed based on (CSU, 2020b)

The difference between the groups is not as apparent in this table. Despite that, 1
CZK of wage generates a higher margin with e-commerce companies, which, also in the
context of the average margin, allows us to conclude that e-commerce companies work
more efficiently, respectively have higher productivity.

It would also be very interesting to investigate structure and indicators in particular
retail segments according to the assortment. However, there is not enough consistent
data for this study from the perspective of changes in consumer behaviour in the online
environment. Also, more detailed data of e-commerce companies related to the assort-
ment is missing. As it was described above, increasing e-buying of clothes can be derived
from the data. Nevertheless, a decrease in the number of active companies in this sector
(e-commerce and brick-and-mortar) can also be observed. However, the data is not
sufficient to prove some causality in the fashion industry. In this segment, compared to
the number of active companies, the financial indicators are rising. Still, there is again
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not enough data to prove that this growth is linked to e-commerce companies' prosper-
ity. Therefore, considering the discrepancy in the increase of shares of online purchases
in particular assortment segments, we are convinced that it would be helpful to collect
more detailed data that would help explain the changes in the structure of these seg-
ments.

Conclusions, limitations, and future research suggestions

To conclude, with regards to the fact that the development of e-tailing needs
changes in consumer behaviour, and based on the data above, it can be claimed that
such a change already took place, respectively, that this change has still been occurring.
Not only the absolute number of consumers buying online has been rising, but also the
share of buyers in each age group has been increasing. With a higher frequency of
purchases, even the size of spending has been growing. A transfer of sales to the online
environment can be observed, whereas the growth rate of e-commerce companies is
higher than in the whole retail industry. Nevertheless, it is still a relatively small part of
the market. Although the absolute number of active companies has been declining since
2011 in brick-and-mortar retail (except the year 2018, CSU 2020b), it is disputable
whether this is caused by the pressure of the emerging e-commerce companies. Other
industry indicators have been rising, and e-commerce share on the increase in financial
indicators is only partial. Therefore, brick-and-mortar retail also prospers. The influence
of the development of e-tailing on the organisational structure of retail is, therefore, up
until now relatively small. There are no significant changes in the overall structure. How-
ever, with gradual changes in consumer behaviour, it will strengthen.

The investigation of this issue has its limits, especially in the lack of relevant data.
Nowadays, the data also considering the impacts of the pandemic is lacking. There are
two types of them: first, accelerated growth of e-commerce and transfer of the pur-
chases into the online environment, and second, impacts of the lockdown on brick-and-
mortar stores belonging mainly to the category of SMEs.

Current partial studies work with too short timelines to be able to assess possible
impacts. It will primarily be necessary to pay attention to whether consumer behaviour
changes are permanent, or only temporary. If it were the second case, a part of the
demand would go back to brick-and-mortar stores, and the growth rate of e-commerce
would slow down.

Another suggestion of future research, consists of assessing the influence of the
development of e-commerce according to the assortment, because it is very different in
various categories. In this case, the authors came to a problem of inconsistent data,
because the assortment categories have been defined differently when observing con-
sumer behaviour online over the years. Therefore, there is no longer timeline to be
analysed. Moreover, detailed data focused on e-commerce companies divided according
to the assortment, basic statistics, and financial indicators are missing. Therefore, it is
difficult to search for the reasons for the retail companies' structure changes, if they
should not be only estimations.

137



To sum up, it can be claimed that the development of e-commerce retail, is a power
that will more and more influence retail and its structure in the future. Therefore, it
should be studied and investigated in detail.
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Zoznam klientov ako predmet obchodného tajomstva
samostatného financného agenta
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List of clients as an object of a trade secret of an independent
financial agent

Abstract

The legislator assumes in the valid legal regulation that an independent financial agent
s entitled to provide co-operation to the client in the administration of the financial
service contract. A special relationship based on trust is being established between the
client and the independent financial agent. An independent financial agent has its own
information and skills on how to acquire and stabilize the stock of clients. The paper
focuses on the analysis why a list of clients is an object of a trade secret of an independ-
ent financial agent.
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Uvod

Zakon C. 186/2009 Z. z. o financnom sprostredkovani a finanénom poradenstve
a 0 zmene a doplneni niektorych zakonov v zneni neskorsich predpisov (dalej len ,za-
kon o finan¢nom sprostredkovani*) integruje podmienky distriblcie financnych sluzieb
v sektoroch poistenia alebo zaistenia, kapitalového trhu, prijimania vkladov, dopinko-
vého dochodkového sporenia, starobného déchodkového sporenia a poskytovania Gve-
rov, Gverov na byvanie a spotrebitel'skych Uverov.

Predmetna Uprava je jedinecnd a nepriblizuje sa regulacii susednych Statov. Jej
unikatnost’ spociva okrem iného aj v tom, Ze rozliSuje medzi financnym poradenstvom
a finan¢nym sprostredkovanim.

Financné poradenstvo sa vykonava za Gcelom poskytnutia informacii, analyz, dos-
tatoCnych na to, aby mohol klient uskutocnit’ zodpovedné rozhodnutie o vstupe do
zmluvného vzt'ahu s financnou institiciou (Winkler, 2020). Odplatu za cCinnost’ financ-
nému poradcovi poskytuje vylucne klient. Povolenim na vykonavanie ¢innosti financného
poradcu disponuje k 30. maju 2021 osem subjektov.> Informacie a odporicania posky-
tované finanénym poradcom su nezavislé, vychadzajlice z analyzy dostatocného poctu

4 JUDr. Andrea Slezakova, LL.M., PhD., Ekonomicka univerzita v Bratislave, Obchodna fakulta, Katedra ob-
chodného prava, Dolnozemska cesta 1, 852 35 Bratislava, andrea.slezakova@euba.sk. Prispevok bol spra-
covany v ramci projektu APVV-16-0553 ,,Premeny a inovacie konceptu kapitalovych spolocnosti v podmien-
kach globalizacie".

5 Dostupné na https://subjekty.nbs.sk/?aa=select_sector&bb=6&cc=&qq= [cit.2021-05-30].
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dostupnych financnych sluzieb. Teda nevychadzaji z obmedzenej ponuky finan¢nych
sluzieb (Winkler, 2020).

Podl'a informacii verejne dostupnych na webovom sidle Narodnej banky Slovenska
je ku diiu 30. maja 2021 opravnenych na financné sprostredkovanie 23 528 subjektov.®

Podla § 2 ods. 1 zakona o finan¢nom sprostredkovani, financné sprostredkovanie
je vykonavanie najmenej jednej z tychto innosti:

a) predkladanie ponuk na uzavretie zmluvy o poskytnuti financnej sluzby, uzavie-
ranie zmluvy o poskytnuti financnej sluzby a vykonavanie dalSich ¢innosti sme-
rujucich k uzavretiu alebo k zmene zmluvy o poskytnuti financnej sluzby,

b) poskytovanie odbornej pomoci, informacii a odporucani klientovi na tcely uzav-
retia, zmeny alebo ukoncenia zmluvy o poskytnuti financnej sluzby,

c) spolupraca pri sprave zmluvy o poskytnuti financnej sluzby, ak charakter fi-
nancnej sluzby takd spolupracu umoznuije,

d) spolupraca pri vybavovani narokov a plneni plynucich klientovi zo zmluvy o
poskytnuti finanénej sluzby, najma v suvislosti s udalostami rozhodujlcimi pre
vznik takychto narokov, ak charakter financnej sluzby takito spolupracu umoz-
nuje,

e) poskytovanie informacii o jednej alebo o viacerych zmluvach o poskytnuti fi-
nancnej sluzby v sulade s kritériami, ktoré si klienti zvolia prostrednictvom we-
bového sidla alebo inych médii, ako aj predlozenie porovnania jednotlivych pro-
duktov vratane ceny a porovnania tychto produktov alebo poskytnutie zl'avy z
ceny zmluvy o poskytnuti finan¢nej sluzby, ak klient méze priamo alebo ne-
priamo uzatvorit’ zmluvu o poskytnuti financnej sluzby prostrednictvom webo-
vého sidla alebo inych médii.

Zakonodarca rozsiruje legalnu definiciu finanéného sprostredkovania o d‘alSie
okruhy cinnosti Specifickych a priznacnych pre sektor kapitdlového trhu a sektor poiste-
nia alebo zaistenia.

Financné sprostredkovanie predstavuje subor na seba nadvéazujlcich ukonov, kto-
rych hlavnym ,Cinitelom" je klient. V nasledujicom texte venujeme pozornost’ Uvaham
o tom, preco tvoria zoznamy klientov predmet obchodného tajomstva samostatného fi-
nan¢ného agenta.

1 Metodika prace

Ciel' prispevku predstavuje analyzovanie jednotlivych znakov legalnej definicie ob-
chodného tajomstva, tak ako je zakotvena v platnej pravnej Uprave. Prispevok sa za-
meriava na skimanie sUvztaznosti finan¢nopravnych a obchodnopravnych noriem pri
realizacii financného sprostredkovania, a to na zaklade analyzy a syntézy.

6 Dostupné na https://subjekty.nbs.sk/?aa=select_sector&bb=6&cc=&qq= [cit.2021-05-30].
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Analyzou sa skimany objekt rozklada na jednotlivé Casti a nasledne sa skdmaiju
vzajomné vztahy tychto elementov. Na zaklade analyzy boli finan¢nopravne a obchod-
nopravne normy rozdelené na jednotlivé prvky. Nasledne boli relevantné casti syntézou
zloZené do celku. Z poznania jednotlivych podstatnych Casti na zaklade syntézy ako vse-
obecnej poznavacej metédy mozno dospiet’ k vseobecnému tvrdeniu (Mosny et al.,
2018).

2 Vysledky a diskusia

Systematicky pravo k obchodnému tajomstvu patri medzi dusevné prava v oblasti
hospodarstva a méze byt ako ind majetkova hodnota aj predmetom sikromnopravnych
vzt'ahov (Patakyova et al., 2016).

2.1 Obchodné tajomstvo - pojem

Zakon €. 513/19917Zb. Obchodny zakonnik v zneni neskorsich predpisov (dalej len
»,Obchodny zakonnik" alebo ,zakon") vymedzuje obchodné tajomstvo ako idealny objekt,
nehmotny statok, ktory prindlezi k podniku a je predmetom absolUtneho prava podnika-
tel'a, ktory podnik ako hromadnu vec vlastni (Patakyova et al., 2016).

Nehmotny statok moZno charakterizovat’ ako zvlastny druh objektu pravnych vzt'a-
hov, ktory ma nehmotnud povahu - ide o vysledky dusevnej tvorivej Cinnosti, ¢i uz ide
o ochranu oznaceni alebo o vysledky tvorivej ¢innosti alebo o skidsenosti, hodnoty a pre-
javy l'udskej osobnosti (Bohacek, Jakl, 2002).

Regulaciu obchodného tajomstva nachadzame v § 17 az § 20 Obchodného zakon-
nika. Z hladiska pravnej kvalifikacie ide o nehmotné pravo pdsobiace erga omnes (Su-
choza et al., 2016).

Nazov obchodné tajomstvo nekoreSponduje presne s obsahom tohto institatu,
kedZe sa v predmetnom ustanoveni piSe o skutoCnostiach obchodnej, vyrobnej a tech-
nickej povahy, z obsahu teda vyplyva, ze zakonodarca chce chranit’ nielen obchodné, ale
aj vyrobné, resp. podnikové tajomstvo v najSirSom zmysle slova (Kubicek et al., 2008).

Atribatom tohto prava je jeho vznik v ramci prevadzkovania podniku s tym, Ze po
naplneni zakonnych znakov vznika jeho pravna ochrana bez toho, aby obchodné tajom-
stvo podliehalo osobitnej registracii (Patakyova et al., 2016).

Subjektivne absolitne pravo majitelov obchodného tajomstva, ktoré je jednotné,
pozostava z dispozi¢nych prav a z majetkového prava (Lazar et al., 2018). Dispozicné
prava subjektivneho absolltneho prava majitelov obchodného tajomstva predstavujd
pravo spristupnit’ obchodné tajomstvo inym subjektom, ¢i uz ako samostatny predmet
pravneho vztahu, alebo ako sucast’ predaja podniku alebo Casti podniku, s ktorou je
obchodné tajomstvo spojené, a pravo poskytnut’ sthlas - licenciu na vyuzivanie obchod-
ného tajomstva inym subjektom (Lazar et al., 2018). Majetkovym préavom subjektivheho
absolutneho prava majitel'ov obchodného tajomstva je pravo na odmenu za spristupne-
nie obchodného tajomstva (Lazar et al., 2018).
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Od pojmu obchodné tajomstvo je nutné odlisit’ termin know-how. Aby urcity
hmotny statok mohol byt predmetom ochrany ako know-how a nasledne predmetom
pravnych a najma zavazkovych vztahov ako know-how, musi splfiat’ nasledovné znaky:

e ide 0 nehmotny statok, ktory je vyjadreny vo forme umoziujlcej jeho vnimanie
a poznanie (tzv. urcitelnost’ know-how),

e tvoria ho poznatky, informacie, skusenosti a vedomosti z r6znych oblasti, najma

hospodarskych,

ma podstatny vyznam (je uzitocné) pre jeho pouzivatela,

nie je vSeobecne zname a ani dostupné,

ma svoju hodnotu (cenu), ktord mozno vyjadrit’ v peniazoch,

je vyuzitel'né tretimi osobami,

je prevoditel'né,

nie je chranené podla osobitnych predpisov (Vojcik, 2016).

Z uvedeného je zrejmé, Ze obchodné tajomstvo je z obsahového hl'adiska pojem
SirSi, pretoZe v sebe zahfiia aj know-how (Vojcik, 2015). Obchodné tajomstvo je oso-
bitny institut obchodného prava a know-how jeho moznym predmetom a naopak, know-
how méZe existovat' samostatne a nemusi byt’ sucastou majetku podnikatel'ského sub-
jektu, moze byt majetkom fyzickej alebo pravnickej osoby, ktord nepodnika (Vojcik,
2015).

2.2 Realizacia financného sprostredkovania

Financné sprostredkovanie predstavuje podnikanie su/ generis, na ktoré sa subsi-
didrne vztahuje Obchodny zakonnik.

Legalna definicia financného sprostredkovania je tvorena hore uvedenymi okruhmi
aktivit, zakonodarca vyjadruje v platnej pravnej Uprave myslienku, Ze ¢innost’ samostat-
ného finan¢ného agenta nie je obmedzena na uzatvorenie zmluvy o poskytnuti finan¢nej
sluzby. Regulacia reflektuje skutocnost’, ze vztah medzi samostatnym finanénym agen-
tom a klientom je postaveny na dovere. A preto pod pojem finan¢né sprostredkovanie
mozno subsumovat’ ¢innosti akymi sU napriklad r6zne konzultacie vztahujice sa na
zmluvu o poskytnuti financnej sluzby a jej spravu, zmenu alebo ukoncenie, spolupracu
pri vybavovani narokov a plneni plynicich klientovi zo zmluvy o poskytnuti financnej
sluzby (Sidak et al., 2014).

Pojmovym znakom finan¢ného sprostredkovania je funkcia finanéného agenta ako
medzi¢lanku medzi klientom a finan¢nou institiciou alebo viacerymi financnymi institu-
ciami a je v kone¢nom dobsledku vzdy vykondvané na zaklade zmluvy medzi finan¢nym
agentom a financnou institaciou (Slezakova et al., 2020). Na druhej strane plati, ze
pravna Uprava ako aj komercna realita neobmedzuju chapanie finanéného sprostredko-
vania na jednoduchu distriblciu financnych sluzieb v zmysle obchodného zastupenia,
vzhladom na Sirokd sektorovu Skalu financnych sluzieb, v ktorych méze byt financné
sprostredkovanie vykonavané (Slezakova et al., 2020).

Zakon o financnom sprostredkovani umoziuje realizovat’ financné sprostredkova-
nie samostatnym finanénym agentom, viazanym finanénym agentom, podriadenym fi-
nanénym agentom, sprostredkovatel'om doplnkového poistenia, viazanym investi¢nym
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agentom, finanénym sprostredkovatel'om z iného clenského Statu v sektore poistenia
alebo zaistenia a finanénym sprostredkovatel'om z iného ¢lenského Statu v oblasti po-
skytovania Uverov na byvanie.

Z predmetnej skupiny budeme venovat’ pozornost’ kategorii samostatnych financ-
nych agentov. A to z dovodu, Ze zakonodarca im umoznuje distribuovat’ vzajomne si
konkurujuce financné sluzby, tzn., m6ze byt' Cinni v tom istom ¢ase pre rézne financné
inStitGcie. SU opravneni vykonavat’ financné sprostredkovanie prostrednictvom podria-
denych financnych agentov. Patria medzi dohliadané subjekty financného trhu. Zaroven
ich Narodna banka Slovenska za zakonne ustanovenych podmienok sankcionuje za
spravne delikty (Daudrikh, 2017), pricom postih za predmetné delikty je postaveny na
objektivnej zodpovednosti (Daudrikh, 2017).

Samostatny financny agent predstavuje podnikatela podla § 2 ods. 2 pism. c) Ob-
chodného zakonnika. Zakonnu definiciu podnikania charakterizuje pat’ znakov, ktoré mu-
sia byt splnené stcasne:

a) Sustavna cinnost’ — je opakom jednorazovej, prilezitostnej Cinnosti. Ststavnost’
spociva v opakovani tejto ¢innosti zo strany podnikatela, aj ked' jej intenzita
nemusi byt stale rovnaka, moze to byt’ aj sezénna Cinnost’;

b) Samostatnost’ sa prejavuje v metddach rozhodovania a riadenia podniku podni-
katel'a;

c) Vo vlastnom mene - prezentuje podnikatela navonok a rozliSuje ho od inych
podnikatel'ov; obchodné meno je najvyznamnejsi identifikacny znak podnika-
tel'a, jeho pouzivanie je pravom aj povinnost'ou podnikatela;

d) Podnikanie je cinnost’ vykonavana na vlastni zodpovednost, to znamena, zZe
podnikatel’ sam znasa vSetky podnikatel'ské rizika spojené s podnikanim;

e) Dosiahnutie zisku je konecnym cielom podnikatel'skej ¢innosti. Nie je vsak vyla-
¢ena aj ind motivacia, ako napriklad sebarealizacia bez ohl'adu na dosahovanie
zisku (Veternikova et al., 2017).

3 Obchodné tajomstvo v podmienkach uskutoc¢novania financného
sprostredkovania samostatnym finanénym agentom

Znenie Obchodného zakonnika taxativne upravuje prvky, ktoré musi spifiat’ kazda
skutoCnost’ povazovana podnikatelom za obchodné tajomstvo, samotné rozhodnutie
podnikatela ani dohoda zmluvnych stran nie je dostatoénym dévodom na vznik obchod-
ného tajomstva, ak nie st kumulativne splnené podmienky stanovené zakonom (Ma-
mojka et al., 2016).

Medzi znaky legainej definicie obchodného tajomstva, patri to, Ze ide o skutocnosti
obchodnej, vyrobnej alebo technickej povahy, ich stvislost' s podnikom, ich skutocna
alebo aspon potencialna materialna alebo nematerialna hodnota, ich nedostupnost’ v ob-
chodnych kruhoch, vola k ich utajeniu a zabezpecenie ich utajenia.
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3.1 Skutocnosti obchodnej, vyrobnej ¢i technickej povahy stvisiace
s podnikom

Samostatni financni agenti pri vykonavani Cinnosti nadobudaju Siroké spektrum in-
formacii. Na to, aby isté skuto¢nosti mohli tvorit’ predmet obchodného tajomstva musia
mat’ obchodnu, vyrobnl & technickd povahu a suvisiet’ s podnikom samostatného fi-
nancného agenta.

Od okamihu vzniku opravnenia na vykonavanie ¢innosti samostatného financného
agenta si tento vytvara databazu klientov.

Zoznam klientov mozno povazovat' za skutocnost’ obchodnej povahy (Oveckova et
al., 2017). V tomto kontexte je nevyhnutné uviest' v om sa premieta obchodny charak-
ter predmetného suboru informacii a ako suvisi s podnikom samostatného finanéného
agenta. Podstatu ¢innosti samostatného finanéného agenta tvori sprostredkovanie uza-
tvorenia zmluvy o poskytnuti financ¢nej sluzby. Za uvedené prinalezi tomuto subjektu
odplata. Samostatny finan¢ny agent nepredstavuje zmluvn( stranu zmluvy o poskytnuti
financnej sluzby. Zjednodusene mozeme konstatovat, Ze spaja ponuku a dopyt po fi-
nanc¢nom produkte. Ergo z hl'adiska samostatného finanéného agenta tvori klient ,naj-
(samostatného) financného agenta vznika vysSia pravdepodobnost, ze d6jde k spro-
stredkovaniu uzatvorenia zmluvy a nasledne k nadobudnutiu odplaty.

Klientmi samostatného financného agenta su fyzické aj pravnické osoby. Zakono-
darca zaviedol legalnu definiciu pojmu klient na tcely zakona o finanénom sprostredko-
vani. Za klienta sa bez d'alSich podmienok povazuje tak fyzicka osoba nepodnikatel’, ako
aj fyzicka osoba podnikatel a tiez aj pravnicka osoba bez ohladu na pravnu formu, ob-
last’ hospodarskej Cinnosti alebo napr. velkost’ podnikatel'ského subjektu, taktiez je po-
trebné pod
pojmom klient chapat’ aj napr. samospravne jednotky ci Statne institicie (Slezakova et
al., 2020).

Od pojmu klient je nevyhnutné odliSit' pojem potencidlny klient. Potencidlnym
klientom je akakol'vek osoba bez ohl'adu na to, ¢i ide o pravnick( osobu alebo fyzickd
osobu ¢i uz o nepodnikatel'a alebo podnikatela a ktorej je predlozeny navrh na spro-
stredkovanie finan¢nej sluzby (Slezdkova et al., 2020).

3.2 Skutocna alebo potencialna, materialna ¢i nematerialna hodnota

Zakonom ustanovend poziadavka a zaroven element legalneho vymedzenia ob-
chodného tajomstva, aby prislusné skutocnosti mali hodnotu, je naplnena vzdy, ked' ich
hodnota - v ekonomickom kvantitativnom ponimani - je vyjadrena v peniazoch, napri-
klad vyskou (odmeny, odplaty), tieZ pomerom akym sa prislusné skutocnosti podielali
na zisku (Suchoza et al., 2016). Vyska tejto hodnoty nie je rozhodujlca, méze ist’ o hod-
noty hmotnej aj nehmotnej povahy (Oveckova et al., 2017).

Klientske kontakty vo svetle predmetného znaku legalnej definicie obchodného ta-
jomstva je potrebné vnimat’ v dvoch hl'adisk.
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Prvy aspekt reprezentuje skutocnost’, Ze z diapazdnu klientov samostatného financ-
ného agenta mozno kazdej fyzickej alebo pravnickej osobe priradit’ hodnotu, ktord ,vy-
generovala" podnikatel'ovi. A to jednoduchym spésobom. Klientovi kontaktovanému sa-
mostatnym finanénym agentom bude v nadvéznosti na uskutocnent analyzu jeho po-
trieb, znalosti, skisenosti a jeho schopnosti znasat' riziko predloZzena ponuka financnych
produktov. Nasledne sa rozhodne pre uzatvorenie zmluvy o poskytnuti financnej sluzby.
Za zrealizované financné sprostredkovanie prinalezi samostatnému finanénému agentovi
odplata
od financnej institdcie, ktorej financné sluzby distribuoval. Ergo predmetna odmena,
ktori nadobudol samostatny financny agenta, tvori hodnotu ,kontaktnych udajov"
klienta.

Nemusi vSak ist’ vyluéne uz o existujucu hodnotu, moze ist’ aj o skutocnosti majlce
do buducnosti mozni hodnotu ¢ vyuzitelnost’ pre podnikanie (Oveckova et al., 2017).
Druhé hl'adisko teda predstavuji zoznamy klientov ako potencialna materialna hodnota.
Ide o priamu suvislost’ so skutoCnost'ou, ze potreby klienta vztahujice sa financné
sluzby podliehaju v ¢ase zmenam (napr. v roku 2021 klient hl'ada dopinkové déchodkové
sporenie, v roku 2022 zmluvu o Uvere). U klienta do buddcnosti vzdy bude existovat’
potencial, Ze opatovne uzatvori d'alSiu zmluvu o poskytnuti financnej sluzby.

Mame za to, Ze aj Udaje potencidlneho klienta maji potencidlnu materialnu hod-
notu, pretoze aj ked' tito boli osloveni a neuzatvorili zmluvu o poskytnuti finan¢nej sluzby
ich preferencie sa pro futuro mézu zmenit’ a finanény produkt im moze byt sprostredko-
vany.

3.3 Skutocnosti nie s v prislusnych obchodnych kruhoch bezne dostupné

Pod tento pojmovy znak mozno podriadit’ od skutocnosti, o ktorych neexistuju
Ziadne poznatky mimo podnikatela a len on ma vyhradné znalosti a informacie o nich,
po skutocnosti, o ktorych jestvuju urcité vSeobecné poznatky, no podnikatel ich dovole-
nym sposobom kompiloval, prispésobil svojim podnikatelskym potrebam (Suchoza
a kol., 2016). Nedostupnost’ zlozZiek tvoriacich obchodné tajomstvo sa viaze na bezné
obchodné kruhy, preto skutoCnosti dostupné vo vedeckych, odbornych kruhoch, resp.
inych obchodnych odvetviach mozu tvorit’ obchodné tajomstvo podnikatela, nie s teda
a priori z obchodného tajomstva vylicené (Patakyova a kol., 2016).

Ako bolo uvedené vysSie, zakonodarca v platnej pravnej Uprave predpoklada, ze
samostatny finanény agent je opravneny poskytovat’ stcinnost’ klientovi pri sprave
zmluvy o poskytnuti finan¢nej sluzby a spolupracovat’ s nim pri vybavovani narokov a
plneni plynucich zo zmluvy, pokial’ to jej charakter pripusta (napr. pri poistnej udalosti).
Medzi klientom a samostatnym finanénym agentom sa vytvara okrem iného aj na za-
klade predmetnej spoluprace osobitny vztah zalozeny na dévere. Samostatny financny
agent disponuje vlastnymi informaciami ako stabilizovat’ svoj okruh klientov. Predmetné
informacie nie su v prislusnych obchodnych kruhoch bezne dostupné, kedze ide o vy-
sledky Cinnosti jednotlivého podnikatela. Kazdy financny agent si voli svoje vlastné po-
stupy akvizicie novych klientov. Nedostupnost’ zoznamu klientov a naro¢nost’ jeho tvorby
v obchodnych kruhoch akcentuje okrem iného aj skutoCnost’, Ze zakonodarca pripusta
podnikanie tzv. tipérov. Ide o cinnost’ podnikajucich fyzickych alebo pravnickych osob,
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ktoré na zaklade a v rozsahu vol'nej Zivnosti za odplatu poskytuji kontaktné udaje po-
tencialneho klienta a klienta samostatnému finanénému agentovi. Uvedené v § 1 ods.
2 pism. b) zakona o financnom sprostredkovani zakonodarca vyslovne vynima z posob-
nosti zakona o financnom sprostredkovani. AvSsak samotné inkorporovanie predmetnej
aktivity ako pomocnej a podpornej Cinnosti vo vzt'ahu k vykonavaniu finan¢ného spro-
stredkovania podciarkuje mimoriadny vyznam tohto podnikania pri ziskavani klientov.

3.4 Vol'a utajit’ informacie a zabezpecovanie utajenia

Vol'a utajovat’ informacie nepostacuje, utajovanie musi byt’ podnikatelom aj realne
zabezpecované (heslovanim pristupu k informacnym zdrojom a pocitatovym zariade-
niam) (Oveckova et al., 2017). Vola podnikatel'a utajovat’ skutocnosti méze byt vyjad-
rena ako v pisomnom vyhlaseni, tak i vo faktickom konani (Suchoza et al., 2016). Za-
bezpecenie ochrany obchodného tajomstva zodpovedajlicim sp6sobom je zavislé od da-
nosti podniku, jeho vel'kosti, Struktiry, clenenia a pod., pricom ochrana tajomstva zo
strany podnikatel'a ma byt' nielen formalna, ale aj redlna (Patakyova et al., 2016). V praxi
pri vykonavani finan¢ného sprostredkovania samostatni finan¢ni agenti zabezpecuju uta-
jenie zoznamov klientov najCastejsie prostrednictvom r6zneho softvéru.

Zaver

Zoznam klientov samostatného financného agenta tvori obchodné tajomstvo,
kedZe su kumulativne naplnené znaky legalnej definicie tohto pravneho institdtu zakot-
vené v Obchodnom zakonniku.

Zoznam klientov samostatného financného agenta predstavuji skutocnosti obchod-
nej povahy suvisiace s podnikom samostatného finan¢ného agenta, ktoré maju skutocnt
alebo aspon potencidlnu materidlnu hodnotu, nie st v prislusnych obchodnych kruhoch
bezne dostupné, maju byt podla vole samostatného financného agenta utajené a sa-
mostatny financny agent zodpovedajucim spOGsobom ich utajenie zabezpecuje. Ob-
chodné tajomstvo ako predmet prav patriacich k podniku samostatného financného
agenta vznika ex /ege. Samostatny finan¢ny agent nebude mat’ povinnost’ registracie
alebo int obdobnu povinnost’, ktora by podmienila ochranu obchodného tajomstva.
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SLEZAKOVA, A., SIMONOVA, J., JEDINAK, P. a kol. 2020. Zskon
o financnom sprostredkovani a financnom poradenstve. Ko-
mentar. Bratislava: Wolters Kluwer s.r.o., s. 496.

Liana Bernatova’

Zakon ¢. 186/2009 Z. z. o financnom sprostredkovani a finanénom poradenstve
a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov (dalej len ,zakon
o finan¢nom sprostredkovani a financnom poradenstve") predstavuje jeden z formal-
nych pramenov pravneho odvetvia financné pravo.

Tvorby komentara k predmetnému normativnemu pravnemu aktu sa zhostili JUDr.
Andrea Slezakova, PhD., LL.M., doc. JUDr. Mgr. Jana Simonova, PhD., JUDr. Peter Jedi-
nak, LL.M., JUDr. Peter Miklos, JUDr. Hana Magurova, PhD., LL.M., JUDr. Ing. Martin
Winkler, PhD., JUDr. Peter Slezak, Mgr. Adam Nadasky a JUDr. Ing. Zuzana Turcanova.

Slovenska pravna Uprava financného sprostredkovania a finanéného poradenstva
je unikatna, pretoZe v sebe spaja podmienky na uskutoc¢fiovanie danych Cinnosti v sek-
toroch poistenia alebo zaistenia, kapitalového trhu, prijimania vkladov, poskytovania
Gverov, Uverov na byvanie a spotrebitel'skych Gverov, doplnkového déchodkového spo-
renia a starobného déchodkového sporenia. Nepredstavuje vsak len Cisto narodnu regu-
laciu. Od zaciatku jej platnosti a Gcinnosti jej ,0sobitn( pecat’ vtlacila“ eurdpska legisla-
tiva. V ostatnom obdobi predovsetkym transpozicia Smernice Europskeho parlamentu a
Rady (EU) 2016/97 z 20. janudra 2016 o distriblcii poistenia (prepracované znenie)
(U. v. EU L 26, 2. 2. 2016).

Ciel'om diela je poskytnit’ odbornej verejnosti analyzu platnej pravnej Upravy fi-
nancného sprostredkovania a financného poradenstva. Publikacia je uréena predovset-
kym samostatnym, podriadenym a viazanym finan¢nym agentom, finanénym poradcom,
ako aj advokatom poskytujicim pravne sluzby klientom v danej oblasti. Konstatujeme,
Ze komentar méZe sluzit’ ako pomdcka nielen pre aplikacnu prax, ale aj pre posluchacov
pravnickych fakult, ktori maju zaujem prehlbit’ si svoje vedomosti.

Autori prezentuju pravne nazory k otdzkam, ktoré vyvstavaju v aplikacnej praxi.
Pre potreby financnych agentov a finan¢nych poradcov sa ako mimoriadne osozny javi
komentar Stvrtej Casti zakona o finan¢nom sprostredkovani a financnom poradenstve,
pravidla cinnosti vo vztahu ku klientom, ako aj piata Cast’ zamerana na komentar k do-
hl'adu vykonavanom Narodnou bankou Slovenska.

Za pridanu hodnotu komentara mozno povazovat’ prakticky pohl'ad na vykonavanie
¢innosti financnych agentov a finan¢nych poradcov, ako aj odkazy na judikaturu.

Komentar nesporne obohacuje existujlcu spisu.

7 JUDr. Liana Bernatova, PhD.
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Slezakova, A. 2021. Pravna uprava podnikania déchodkovych
spravcovskych spolocnosti v SR: vyvoj a perspektivy. Brati-
slava: Wolters Kluwer SR s. r. o.

Gevorg Ayrumyan8

Rukopis sa zameriava na skimanie podstaty pravnej Upravy podnikania dochodko-
vych spravcovskych spolocnosti. Tieto dochodkové spravcovské spolocnosti tvoria jeden
z pilierov dochodkového systému Slovenskej republiky, priGom ich Uloha je vyznamna
a v blizkej budicnosti nenahraditelna. Vyznamné sa javia prave v tom, Ze v danej oblasti
pOsobenia plnia funkcie Statu efektivnejSie a komplexnejsie, ¢im vytvaraju pridant hod-
notu pre sporitelov zapojenych do starobné dochodkové sporenia, ktorym je tzv. II.
pilier.

Uvodna analyza je vykonané v rovine teoreticko-metodologickych aspektov vy-
skumu, ktory ma za ciel overit’ hypotézu, ¢i existuje potencial na zniZzenie administrativ-
nej zataze pri podnikani dochodkovych spravcovskych spoloc¢nosti a ¢i je priestor pre
pravnu Upravu de /ege ferenda v oblasti regulacie starobného déchodkového sporenia.

Domnievam sa, Ze ciele vyskumu boli autorkou stanovené komplexne a s interdis-
ciplindrnym prienikom, ¢o znac¢ne zvysuje naroky na kvalitu spracovania monografie. Za
tymto GcCelom autorka prinasa hibsi pohl'ad na osobité nuansy institdtu podnikania do-
chodkovych spravcovskych spoloCnosti, a to prave praktickym rozborom jednotlivych
hmotnopravnych a procesnopravnych aspektov predmetnej formy podnikania.

Kladne hodnotim spracovanie Stvrtej kapitoly, v ktorej autorka poukazuje na deter-
minanty podnikania dochodkovych spravcovskych spoloCnosti, ¢im objasiuje financno-
pravne vztahy a znaky noriem pre danu oblast’ prava.

Beruc do Uvahy, Ze podnikanie dochodkovych spravcovskych spolo¢nosti spada pod
pravnu Upravu verejného a sukromného prava, t.j. predstavuje Sirokd pravnu oblast/, na
ktor sa aplikuji r6znorodé zakony, tak je namieste poukazat’, ze autorka sa neobmedzil
iba na vyklad cinnosti dochodkovych spravcovskych spolocnosti, ale aj na dohlad’, ktory
v danom pripade vykonava Narodna Banka Slovenska.

Osobitne vyzdvihujem spracovanie instititu administrativnospravnych deliktov,
resp. spracovanie hmotnopravnych a procesnopravnych aspektov pri ukladani sankcie
pri vykone dohladu. Povinnostou kazdej osoby je dodrziavat' platny pravny poriadok,
resp. pravo. Pravo spaja s porusovanim pravnej povinnosti vznik rozli¢nych druhov zod-
povednosti. Na to, aby bola vyvodena urcitd zodpovednost’ z protipravneho konania je
potrebné, aby boli konanim osoby naplnené znaky skutkovej podstaty verejnopravneho
deliktu. Nasledne je prislusny organ verejnej moci opravneny vyvodit’ trestnopravnu
alebo administrativnopravnu zodpovednost'. Podl'a toho, o aky druh zodpovednosti ide,
sa urcuje, Ci to spada pod sudne delikty alebo pod spravne delikty. Z uvedeného vyplyva,
Ze pre sudne delikty je urené stdne trestanie a pre spravne delikty je urené spravne
trestanie. Mimosudne delikty, ktoré sa oznacuju ako spravne delikty, si obsiahnuté vo
viac nez dvesto zakonoch, ktoré upravuju celkovy vykon verejnej spravy na jednotlivych
Usekoch. Pre slovensku pravnu Upravu je priznacné, zZe rozliSuje priestupky a iné spravne

8 JUDr. Gevorg Ayrumyan, PhD., IN FORO - AYRUMYAN advokdtska kanceldria s.r.o., Uhrova 4,
831 01 Bratislava, Slovenska republika, E-mail: gevorg@inforo.eu
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delikty, pricom spravne delikty sa d'alej Clenia na viaceré druhy a rozhoduju o nich vy-
lune spravne organy. Aplikovanie priestupkového prava organmi verejnej moci je jed-
nou z foriem vyvodzovania administrativnospravnej zodpovednosti. Spravne delikty su
prostriedok Statneho (verejného) donutenia. Cielom uplatfiovania administrativnosprav-
nej zodpovednosti vsak nie je len trestat’, ukladat’ s,prévne tresty, aj ked' hlavnou ulohou
trestu je represia za protipravne konanie, ktoré splfna normou stanovené znaky deliktu.
Vo vSeobecnosti by mal spravny trest nastupit’ subsidiarne.

Tato subsidiarita sa prejavuje aj v pripade vykonu dohl'adu zo strany NBS nad do-
chodkovymi spravcovskymi spolocnostami. Primarnou Ulohou NBS nie je ukladat’ sank-
cie, ale svojou neustalou cinnost'ou organizovat’ a riadit’ chod dochodkovo spravcov-
skych spolocnosti tak, aby predchadzala porusovaniu pravnych povinnosti a chranila za-
ujmy sporitel'ov.

Monografiu vnimam pozitivne a jej prakticky prinos naznacuje, ze moze vyplnit’ ur-
¢itd medzeru v dostupnosti publikacii pre danu oblast’ prava.

Odporiucam vydavatel'stvu vydanie predmetnej monografie.

Dovolujem si uviest, ze v pripade zaujmu autorsky o SirSie spracovanie danej prob-
lematiky, by bolo vhodné venovat’ samostatnu publikaciu administrativnospravnym de-
likty na Useku financného prava, do kategorie ktorych spadaju aj iné spravne delikty
predmetnych spravcovskych spoloc¢nosti.
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