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Abstrakt

Protisttazné vySetrovanie spolo¢nosti Google zacalo
niekol’ko mesiacov potom o Eurdpska komisia prijala
usmernenia o prioritach v oblasti presadzovania prava
pri uplatiiovani &l. 82 (teraz &l. 102 ZFEU) Zmluvy o
ES (ZES) na pripady zneuzivania dominantného
postavenia podnikov na vyluc¢enie konkurentov
z trhu.t V ramci tychto usmerneni Eurépska komisia
uviedla ze zasiahne len vtedy, ak konanie spolo¢nosti
v dominantnom postaveni si¢asne naplni dve kritéria:
ak takéto konanie wvytla¢a rovnako efektivnych
sttazitelov z trhu a Ze toto (dajné protisutazné
konanie poskodzuje spotrebitelov. Tento novy rdmec
bol pouzity prvykrat pri vysetrovani spolo¢nosti Intel,?
a neskor v inych vyznamnych pripadoch ako je Telia
Sonera® a Post Danmark.* Neistota zostdva ohl'adne
jeho implementacie a stladu s ekonomickymi
poznatkami. Tento c¢lanok sa zameriava na
vySetrovanie  spolo¢nosti Google a na jeho
zhodnotenie na zaklade dostupnych informécii.
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1. Uvod

Protisutazné vySetrovanie Eurdpskej komisie proti
spolo¢nosti Google sa zacalo v roku 2010 a
vyvrcholilo vydanim ozndmenia o ndmietkach za
udajné zneuzitie dominantného postavenia, ktoré bolo
odmietnuté spolo¢nostou Google 27 augusta 2015.
Na jednej strane je mozné tento pripad oznalit' za
skveli prilezitost ako roz$irit' princip sietovej
neutrality® na vyhladavace, zatial' ¢o na druhej strane
je mozné tento pripad ajemu podobné iniciativy
odsudit’ ako Cisty protekcionizmus spojeny s
neschopnostou eurdpskych spolo¢nosti sutazit’ s
internetovymi  spolo¢nostami so sidlom v USA.
Dodnes bolo publikovanych len niekolko stadii o
tomto pripade a to hlavne z dovodu, Ze oznamenie 0
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namietkach ako aj odpoved’ spolocnosti Google
podliehali utajeniu.

2. PodiatKky internetovych vyhl'adavacov

Internet s viac ako 50 miliardami stranok v roku 2016
sa javi jako gigantické uloZisko mnoZiacich sa
informacii. Prvy prehliada¢ s oznacenim Archie nebol
ni¢ via ako tool na indexovanie FTP® archivov. S
AltaVista vstapil Internet do etapy modernych
vyhladavagov. Google vstupil na tento trh v roku 1996
v Case, kedy bola AltaVista na ceste k tomu aby sa
stala  najpopularnejSim  vyhladavacom. Potreba
spracovavat’ rastice mnozstvo informacii a investovat’
do vyskumu a vyvoja s cielom maximalizovat
vyznam vyhladanych (dajov coskoro viedol Kk
vytvoreniu viac udrzatenych obchodnych modelov.
Koncom 90tych rokov prisla spolocnost Overture
(predtym GoTo.com) s novinkou v podobe PPP (pay-
per-click alebo plat =za kliknutie),” a tak
predznamenala novi éru bezplatnych vyhladavacov.
Overture bola nasledne kupena spolo¢nostou Yahoo!
(potom, o ziskala AltaVista, Alltheweb a
vyhladavaciu databazu Inktomi). Pomocou tychto
akvizicii spojila Yahoo! tieto tooly a vytvorila tak
vlastny vyhl'adavaci index.

Napriek tomu ze Google bola malym start-upom,
podarilo sa tejto spolocnosti predbehnut’ AltaVista (a
neskor aj Yahoo!) ako najpopularnejsi vyhl'adavac uz
pocas roka 2000. Uspech Google bol spojeny s tym, Ze
materska spolo¢nost’ AltaVista bola prili§ zamerana na
oblast’ hardware aby si uvedolila ze vyhladavace sa
stani  hlavnou stGcastou Internetu.  Naopak,
sofistikovany a inovativny algoritmus v spojeni s
jednoduchostou uzivatel'ského rozhrania viedol k
preferencii  Google pred jeho  konkurenciou
u koncovych uzivatelov. Vzostup Google ako lidra v
tejto oblasti biznisu bol hlavne vysledkom toho, ¢o
protimonopolné Urady nazyvaji "obchodné myslenie
alebo business acumen", spolu s inovaciou a Sikovnym
obchodnym modelom.®

¢ File transfer protokol je 3tandardny sietovy protokol
pouzivany na prenos pocitatovych siborov cez Internet.

" Pri PPP sa plati za reklamu aZ v pripade, Ze na fiu niekto
klikne a prezrie si ju.

8 § 2 Shermanovho zakona zakazuje imyselné ziskanie alebo
udrziavanie monopolu (alebo sa o to pokasat’) na rozdiel od
rastu a vyvoja "v dosledku lepsSieho produktu alebo business
acumen" ako bolo potvrdené v pripade United States v
Grinnell Corp., 384 US 563,570-71 (1966). V porovnani s
pravom USA, préavo EU nezakazuje existenciu dominantného
postavenia ale len jeho zneuzivanie (pozri: FUNTA, R.,
Abuse of a dominant position in EU and US Law, s. 53).



2.1. Zmeny ktoré viedli k vzniku protimonopolnych
problémov Google

Google zacdala prijimat’ strategické rozhodnutia ktoré
mali neskdr protimonopolné dosledky v Spojenych
Statoch, Eurépe a dalSich castiach sveta. Bolo to
sposobené predovsetkym dvoma zmenami. Google
postupne presla k viac univerzalnemu modelu a tiez sa
zamerala na identifikovanie internetovych stranok
ktoré nemali Ziaden povodny obsah s cielom vy¢istit’
vysledky algoritmického vyhladivania a zlepsit
relevantnost’ vysledkov vyhladavania vo¢i koncovému
uzivatel'ovi. Stratégie spolo¢nosti Google boli podla
britskej spolo¢nosti Foundem (jedna z prvych
spolocnosti trpiacich zavedenim vysSie spomenutého
univerzdlneho modelu) zamerané na elimindciu
konkuren¢énej hrozby. To ¢& sa Google spravala
nevhodne vo¢i spolo¢nosti Foundem a ¢&i
zmanipulovala jej algoritmus aby tak zmenSila jej
trhovll poziciu je obtiazne preukazat. Google tvrdila,
ze sluzby spoloc¢nosti Foundem neboli na dostato¢nej
rovni. Naopak, Foundem ohlésila niekolko Uspechov
a vyznamnu expanziu na trhu v tomto obdobi, ¢o je v
rozpore s tvrdenim Ze ju Google vytlaca z trhu.

Vroku 2013 americkh FTC (Federal Trade
Comission/Federalna obchodna komisia) hlasovala
pomerom 5 k0 a uzavrela vySetrovanie potom, &o
Google predlozila zavézok zmenit' svoje praktiky.
FTC argumentovala tym, ze Google prijala "potrebné
zmeny s cielom zlepSenia kvality vysledkov
vyhladavania a Ze akékolvek negativne ucinky na
sucasnych alebo potenciondalnych konkurentov boli
eliminované. Zatial' c¢o niektori konkurenti mohli
utrpiet’  stratu ohladne predajov, tieto neZiadice
ucinky na jednotlivych konkurentov si  beZnym
vedlajsim javom hospodarskej siutaze vo veci samej.
Zmeny Vo vyhladavacom algoritme spolocnosti
Google mozu byt povazované za zlepienie celkovej
kvality vyhladavaca Google."® Inymi slovami FTC
uviedla, Ze rozhodnutie spolo¢nosti Google zmenit
svoje vyhladavacie postupy bolo z velkej Casti
vysledkom tuzby priblizit' sa poziadavkam koncovych
uzivatelov, a tak zachovat’ svoju vedlcu poziciu na
trhu. V tejto suvislosti moézeme mat" niekolko
poznamok vo¢i rozhodnutiu FTC. Po prvé, americké
protimonopolné organy prijali uZ tradiéne "Uzky
pristup" vtomto pripade pred vyuZitim sutazného
prdva na presadenie zmien v spdsobe, akym sa
ponukaju vyrobky a sluzby. Po druhé, rozhodnutie
FTC bolo zamerané na problematiku poskodenia
spotrebitela avSak Vv priebehu vysetrovania nebol
zisteny Ziadny vyznamny dbkaz o poskodeni
spotrebitelov, ¢o viedlo FTC k odmietnutiu tvrdeni
stazovatelov. Po tretie, rozhodnutie FTC nebolo
presvedcivé pokial ide o d’alSie protisitazné aspekty,
ako je definovanie relevantného trhu a ur¢enie trhovej
sily spolo¢nosti Google.

Je potrebné poznamenat, ze na rozdiel od amerického
protimonopolného préava je sttazné pravo EU tradi¢ne
prisnejSie a viac orientované na zachovanie Struktiry

® Statement of the FTC Regarding Google’s Search Practices
In the Matter of Google Inc. FTC File Number 111-0163,
January 3, 2013.

trhu a ochranu mensich konkurentov. Aj ked’ je znenie
ustanoveni bodov 1 a 2 Shermanovho zékona a ¢l. 101
a 102 Zmluvy o fungovani EU (ZFEU) porovnatelné,
obe jurisdikcie prijali rozdielne pristupy k spravaniu
sa spolo¢nosti na trhu (a to aj vzhl'adom k prevahe tzv.
Chicagskej skole v USA a vplyvu ordoliberélnej skoly
v Eurdpe). To viedlo eurépske protistitazné pravidla
sa viac zameriavat’ na tzv. essential facilities
doktrinut* a poziadavku osobitnej zodpovednosti
spolo¢nosti s dominantnym postavenim voc¢i mensim
konkurentom.

2.2. Je mozné Google povaZzovat’ za dominantni
spolo¢nost’?

Protisut’azna analyza vyZaduje, aby drzba vyznamnej
trhovej sily bola analyzovana s ohl'adom na relevantny
produktovy trh definovany ako trh “pozostavajici zo
vsetkych — vyrobkov a/alebo  sluzieb, ktoré su
povazované za  vzajomne  zamenitelné  alebo
nahraditelné z hladiska spotrebitela, a to na zdklade
ich viastnosti, cien a zamyslaného ucelu pouzitia".*?
Na druhej strane relevantny geograficky trh sa
vztahuje na "oblast, v ktorej su dotknuté podniky
zapojené do vztahov dopytu a ponuky vyrobkov alebo
sluzieb, v ktorej su sutazné podmienky dostatocne
homogénne a ktora sa od ostatnych susednych oblasti
vyrazne odliSuje prave preto, ze konkurencné
podmienky v nej su zjavne odlisné od podmienok v
tychto oblastiach".*®* Realita vSak ukazuje, Ze
vymedzenie trhu v niektorych high-tech pripadoch sa
ukazuje ako ovel'a zlozitejSia a kontroverznejSia nez v
pripade tradiénych trhov. Bolo tomu tak i v pripade
Microsoft v Spojenych S$titoch kde sa definovanie
relevantného trhu ukézalo ako vel'mi obtiazne. Pripad
Google nebude Ziadnou vynimkou. PouZitie
kvantitativnych nastrojov, ako je SSNIP test' sa zda
byt vel'mi naro¢né vzhl'adom na to, Ze predpokladané
relevantné trhy vyrobkov st dostupné pre koncovych
uzivatel'ov. Historia internetu ukazuje, ze konkurencény
tlak je zriedka vyvijany hra¢mi ktori st uz pritomni na
relevantnom trhu. Naopak, konkurenény tlak niekedy
prichadza z inych uz existujucich trhov. Takze, o by
sa malo povazovat za relevantny trh (ak existuje)
v pripade Google? S ciefom poskytnut spravnu
odpoved’ na tito otazku je potrebné sa vratit
k po¢iatkom vymedzenia trhu, pochopit’ jeho ucel a
zékladné odovodnenie. V d'alsom kroku sa identifikuje
sposob ako opisat’ priestor v ktorom prebicha
konkurenény boj.

10 K sutaznej politike EU, pozri: SVOBODA, P.: Uvod do
evropského prava, s. 238 a nasl.

11 BORCHARDT, K. D.: Die Rechtlichen Grundlagen der
Europdischen Union, s. 523.
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na ucely prava hospodarskej sutaze spoloCenstva, 97/C
372/03. bod. 8.
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Rovnako ako vymedzenie trhu, aj posudenie
dominantného postavenia'® ma svoju dlha tradiciu. A
rovnako ako vymedzenie trhu, aj posudenie
dominantného postavenia sa dostalo do tazkosti s
prichodom éry internetu. Dominantné postavenie je v
systéme sitazného prava EU upravené v &l. 102
ZFEU'® ako akékol'vek "zneuzivanie dominantného
postavenia na vnatornom trhu alebo jeho podstatnej
Casti*’ jednym alebo viacerymi podnikatelmi ktoré sa
zakazuje ako nezlucitelné s vnutornym trhom, ak sa
tym moze ovplyvnit obchod medzi clenskymi Statmi."”
Pritom pojem dominantné postavenie nie je v ¢l. 102
ZFEU vyslovne vymedzeny. Definicia dominantného
postavenia sa v priebehu rokov ustalila v zneni kde je
dominantné postavenie , hospoddrske mocenské
postavenie podniku, ktoré ho stavia do pozicie
zabranit' zachovaniu ucinnej sutaze na relevantnom
trhu, ktoré mu vytvdara moznost sprdavat sa v znacnom
rozsahu nezavisle voci sutazitelom, odberatelom a
napokon aj spotrebitelom.“'® Naopak spolo¢nost,
ktora je znane obmedzend vo svojom spravani
konkurenciou, dodavatel'mi, spotrebitelmi alebo
novymi hraémi na trhu nemdéze byt povazovana za
dominantntl, bez ohl'adu na podiel na trhu.

Odpoved’ na otazku ¢i je mozné Google povazovat’ za
dominantntl spolo¢nost’ zdvisi, okrem in¢ho, na tom
aky relevantny trh je definovany, a ktora definicia
dominantného postavenia sa vyberie. Ani jeden z tych
dvoch bodov nie je vel'mi jasny, a to nielen v ramci
vySetrovania Google, ale rovnako tak v protisitaznom
prave EU. Je vel'mi doleZité aby sa prijal primerany
pravny ramec a bolo stanovené, ¢i Google moéze byt
povazovand za dominantnii spolocnost na ucely
aplikacie ¢l. 102 ZFEU, a teda &i mdze byt oznadena
za vyrazne obmedzenti pomocou konkuren¢ného tlaku
v jej spravani. Je potrebné pritom vziat' do uvahy, ze
nie vzdy pride ku konkurenénému tlaku od
existujucich konkurentov vyrabajdcich a ponukajtcich
podobné vyrobky. Nateraz je mozné konstatovat, ze
¢im viac sa bude do popredia tlacit’ téza ze Google
bola inovativna areinvestovala &ast’ svojich ziskov
aby zachovala svoju konkurenénl poziciu, tym tazsie
bude preukézat’ existenciu znacnej trhovej sily.

3. Prva cast’ analyzy

Prva Cast’ analyzy sa zameriava na zistenie toho &i
Gdajné protisutazné spravanie spdsobilo, alebo je
pravdepodobné Ze spOsobi, odchod vsetkych
stcasnych a potencidlnych konkurentov z trhu.
Preukazanie tejto skuto¢nosti je velmi obtiazne z
mnohych dbvodov. Je potrebné preukazat, Zze takéto
spravanie s velkou pravdepodobnostou obmedzi
konkurentov. To by vyZzadovalo, aby pristup
stcasnych alebo potencialnych konkurentov k
dodavkam alebo trhom bol vylugeny z dosledku
spravania spolo¢nosti v dominantnom postaveni,

15 KALESNA, K., HRUSKOVIC, 1., DURIS, M.: Eurépske
pravo, str. 164.

16 K¢l 102 ZFEU, pozri: KRALIK, A., Nahrada skody
sposobenej porusenim siitazného prava, s. 52 a nasl.

" WHISH, R., BAILEY, D., Competition Law, s. 189-190.

18 C-85/76, Hoffmann-La Roche & Co. AG v. Commission,
Zh. 1979, s. 461.

pricom dominantnd spolo¢nost’ bude pravdepodobne
v pozicii so ziskom zvySovat ceny na Ukor
spotrebitel'ov. Mnoho otdzok sa pritom skryva za touto
poziadavkou. Po prvé je dolezité zistit, ¢i spravanie
spolo¢nosti Google branilo rastu niektorého z jej
sucasnych alebo potencidlnych konkurentov tym, ze
boli obmedzovani v pristupe k dodavkam alebo na trh.
To moze byt argument pri stanoveni tézy, ¢i Google
obmedzovala pristup pre malych hradov na trhu
vyhladavadov. Ci tato skutoénost je relevantna z
pohl'adu protisutazného prava je potrebné preukazat’.
Nemat pristup na trh pretoze spolo¢nost s
dominantnym postavenim kona s imyslom zabranit’
pristup k distribuénym kanalom je odlisna od situacie,
v ktorej spolo¢nost’ s dominantnym postavenim
nedokaze aktivne podporovat’ konkurenéné sluzby
prostrednictvom svojej vlastnej sluzby. Pojem
uzavretia trhu bol vytvoreny aby zachytil spravanie
spolo¢nosti s dominantnym postavenim na hornych a
dolnych trhoch a nie aby zabezpedoval, Ze spotrebitel
vstupujici do obchodu patriaceho spolo¢nosti v
dominantnom postaveni bol detailne pouceny o
konkurenénych ponukach ktoré si k dispozicii v
d’alsich obchodoch.

Sposob ako riesit’ problém uzavretia trhu sa vztahuje
na tzv. argument “prevencie expanzie". Z tohto
pohladu, ktory priamo vyplyva s tzv. "osobitnej
zodpovednosti" tdajne dominantnej spolo¢nosti bude
spolo¢nost’ Google konfrontovand so vSeobecnou
povinnost'ou zabezpecit, aby jej konkurenti prezili na
trhu. Tato vSeobecna povinnost’ by sa mohla vykladat’
ako povinnost podporovat’ konkurentov spolo¢nosti
Google v ramci jej algoritmického vyhladavania
sposobom, ktory zaru¢i ich ziskovost' a prezitie.
Podobny argument bol pouzity SDEU napr. v pripade
TeliaSonera.?® Tato kontroverzna myslienka by mohla
pontknut nadvod rieSenia naSho pripadu pokial
existuju dovody domnievat’ sa, Ze spolo¢nost’ Google
konala s tmyslom uzavriet' trh inym spdsobom (napr.
prostrednictvom dlhodobych vyhradnych zmliv s
inzerentmi). Avsak cena za takéto spravanie by bola
velmi vysokd, pretoze by bol uspe$ny hra¢ na trhu
prenasledovany za nedostatok starostlivosti o
konkurentov ¢o je cudzie modernej vizii satazného
prava. V neposlednom rade je doleZité objasnit’ idajne
protisutazné konanie spolocnosti Google na zéklade
dostupnych informacii. AvSak tato otazka uZz bola
analyzovana pocas vySetrovania v USA v ramci
ktorého pravny teoretici vyjadrili pochybnosti o
stratégii  spolocnosti  Google jak z hladiska
ekonomického, tak z hladiska jej vyznamu pre
protisatazné organy. Poukazuju na to, ze "Google sa

19 C-52/09, Konkurrensverket v. TeliaSonera Sverige AB, Zb.
2011, s. 1-00527, bod. 24. V bodoch 73 a 74 tohto rozsudku
SDEU uvadza, 7e ak je "marza zaporna, &o v prejednavanej
veci znamend, ze velkoobchodnd cena sluzieb vstupného
produktu ... je vySSia ako maloobchodna cena sluzieb
poskytovanych koncovym uzivatelom, je pravdepodobny
prinajmensom potencidlny u¢inok vyludenia, ked’ze v takej
situacii konkurenti dominantného podniku - hoci st rovnako
efektivni, pripadne efektivngjsi - musia predavat’ so stratou.
Ak je naopak tato marza kladnd, bude treba preukazat, ze
dotknutd cenova prax moéze napriklad z dovodu znizenej
rentability prinajmensom st'azit’ vykon ¢innosti dotknutych
subjektov na dotknutom trhu."



snazi  nasmerovat  spotrebitelov  ku  konkrétne
stanovenym vysledkom vyhladdvania, aby bolo mozné
ziskat  dodatocné  prijmy  z  reklamy  na
Specializovanych strankach."® Dokonca aj potom
zostava mnoho dalsich bodov na diskusiu. Bola by
Google v pozicii zvysit’ ceny v dosledku jej spravania?
Vylucuje spravanie spolocnosti Google skuto¢nych a
potencialnych konkurentov? Vplyv na ceny je mozné
pozorovat vo vztahu medzi Google a inzerentmi.
Pokial’ by sa dalo preukazat, ze Google bola schopna
zvysit ceny nad uroven konkurenénych cien, s
prihliadnutim na rozdielnu kvalitu existujlcich
sluzieb, kvoli jej prominentnému postaveniu ako
predajca priestoru na reklamu, znamenalo by to Ze
Google nie je dostatoéne vystavend hospodarskej
sutazi ohladne predaja priestoru na reklamu. Na
zistenie eliminacie rovnako efektivnych stcasnych a
potencidlnych konkurentov je dolezit¢ detailné
vySetrovanie, vratane identifikacie konkurentov. Co sa
tyka otazky rovnakej efektivnosti ta sa spaja s tym, ze
konkurenti maju vel'mi podobné néklady v porovnani s
udajne dominantnou spolo¢nostou. Test rovnako
efektivneho sutazitela sa bude aplikovat' s cielom
zabezpecit', Ze sa nebudu zachranovat’ konkurenti ktori
nemaju potencial konkurovat.AvSak ako je mozné
zistit, ¢i konkurent (napr. Foundem) je rovnako
efektivny ako Google? Existencia Uspor z velkovyroby
a sucasne existencia uspor v ramci inych sluzeb nam
ponuka moznost odvoldvat sa na ustanovenie
zahrnuté v usmerneniach Eurdpskej komisie o
vylucovacieho zneuzitia dominantniho postavenia,
ktoré spomina Ze "aj menej efektivny konkurent méze
vytvorit prekazku, ktora by mala byt zohladnend pri
posudzovani toho, ci konkrétne spravanie zaloZené na
cenach mé za nésledok zabranenie v pristupe na
trh".2t

4. Druha ¢ast’ analyzy

Druha ¢ast analyzy Sa zameriava na zistenie
poskodenia spotrebitela. Kl'i¢ovou je tu otazka ¢i
Google svojim konanim poskodzovala spotrebitel'ov a
socidlny  blahobyt.  Eurdpska  komisia v jej
usmerneniach z roku 2009 uvadza, ze poskodenie
spotrebitela je skor sGastou obrany v ramci
vySetrovania a nie jej analyzy. Inymi slovami, idajne
dominantnd spolo¢nost?> bude musiet preukazat
pozitivny vplyv jej sprdvania na blahobyt
spotrebitelov. Absencia takéhoto dokazu v podstate
predpoklada poskodenie spotrebitela. Dominantna
spolo¢nost mdze odovodnit’ spravanie veduce k
uzavretiu trhu pre konkurentov "z dévodu efektivnosti,
pokial’ je mozné zarucit, Ze poSkodenie spotrebitelov

2 BORK, R., SIDAK, G., What Does The Chicago School
Teach About Internet Search And The Antitrust Treatment Of
Google?, s. 675.

2 Oznamenie Komisie — Usmernenie o prioritich Komisie v
oblasti presadzovania prava pri uplatiiovani clanku 82
Zmluvy o ES na pripady zneuzivania dominantného
postavenia podnikov na vylicenie konkurentov z trhu
(2009/C 45/02). bod. 24.

2 FUNTA, R., NEBESKY, $., JURIS, F., Pravo eurdpskej
Unie, s. 426 a nasl.

je nepravdepodobné".?® Plati pritom, Ze sUperenie
medzi spolo¢nostami je sGcastou efektivnosti a ma
vplyv na inovacie. Pri absencii sUperenia bude
dominantnej spoloénosti chybat” motivacia k dalsiemu
rozvoju a zvysovaniu efektivity. V ramci vySetrovania
spolo¢nosti Google v Spojenych $tatoch dospela FTC
k zaveru, Ze z dbévodu absencie poskodenia
spotrebitelov nemoze prist k potrestaniu spolo¢nosti
Google za (idajné protisutazné spravanie. V EU sa zda
rozumné ocakavat, ze Google nebude potrestana iba
pod podmienkou ak uspesne a presved¢ivo preukaze
ze (primarne) neposkodzovala konkurentov, a Zze
(sekundarne) neposkodzovala spotrebitel'ov.

5. Zaver

Dynamick4 povaha hospodéarskej sataze, vela
sietovych externalit, rivalita medzi konkurentmi ako
aj rychle tempo zmien vyzyvaju k Gvahdm o tom, ako
napr. SSNIP test, spoliehanie sa na podiel na trhu, test
protisutazného uzavretia trhu ¢i definicia ujmy by
mali byt upravené tak aby lepSie odrazali rysy
kyberpriestoru. Institaicie EU by mali odolat
pokuseniu aplikovat’ sitazné pravo na tie situdcie,
ktoré sa nevztahuju na sutaz. Rovnako ako bola
sitazna politika pouzitd na regulaciu bankového
sektora v priebehu nedavnej finanénej krizy, vznika
podobna potreba v pripade diskusie o internetovych
gigantoch. Po druhé by mali institacie EU upustit’ od
poziadavky aby boli internetové platformy neutralne a
zarovei  zodpovedné za sprdvanie sa ich
predplatitel'ov, resp. za obsah ktory ide cez ich server.
Po tretie je tu znamy problém ohl'adne tzv. ‘foo-big-to-
fail’. Tento je odkazom na skutoénost’, Ze vySetrovanie
Google sa stalo tak velkym a rozsiahlym, ze Eurdpska
komisia by sa mohla citit pod tlakom ukongit
vySetrovanie tym Ze jednoducho potresta jej spravanie.
V neposlednom rade je dolezité odolat’ pokuSeniu
zachovat’ regulaény rdmec, ktory sucasne sankcionuje
pochybenie spolo¢nosti a jej Uspech. EU je tradi¢ne
oznaCovana za miesto, kde je zlyhanie spolo¢nosti
vnimané viac negativne ako v inych castiach sveta.
Sacasne je motivacia sutazit' vazne naruSend
regulatnym  ramcom, ktory trestd Gspe$nych
sutazitelov (v ramci snahy ochranit mensie
spolo¢nosti). Neznamena to, Zze by sa malo s Google
zaobchadzat’” inak ako Vv porovnatelnych situaciach.
Pokial’ sa v§ak v ramci vySetrovania objavia dokazy 0
poruseni protisataznych pravidiel bude musiet’ byt
toto poruSenie sankcionované primeranym a uéinnym
sposobom.
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Implementation of the Council Directive 98/83/EC on the quality of
water intended for human consumption in Ukraine

Liudmyla Golovko

Abstract

Implementation of the EU-Ukraine Association
Agreement means, among other things, the need for
introduction of European standards and norms in the
field of water quality and water management. Creation
of a modern system of water supply demands
obligatory coordination of organizational, economic
and legal aspects of governance that is crucial for its
effective functioning. Public administration needs
reliable legal support, which is aimed at improving the
water supply of the population.

Keywords

Water quality, water management, water intended for
human consumption

l. Introduction

Human right to drinking water is considered as one of
essential human rights without which human existence
is not possible. The right to drinking water stands
alongside with other fundamental rights, such as the
right to life and the right to food. Based on this there is
a need for further analysis and improvement of public
policy and legislation of Ukraine in the field of
drinking water and drinking water supply as means of
ensuring human right to safe drinking water in the
context of security of the state as a whole and its
citizens. Verkhovna Rada of Ukraine adopted the Law
of Ukraine of 18.03.2004 Ne 1629-IV “On the State
Program for Adaptation of Ukrainian Legislation to
the Legislation of the European Union”. But for
implementation of the said program a number of tasks
should be fulfilled. First of all, adaptation should be
conducted in the following spheres: healthcare and
protection of people's life, animals and plants;
environmental ~ protection;  consumers'  rights
protection; technical rules and standards; energy;
transport. It becomes especially important to ensure
well-coordinated state activity to provide the safety of
drinking water.

2. Drinking water quality standards in Ukraine and
their compliance with the EU standards

For the purpose of gradual implementation of
requirements of requirements of Council Directive
98/83 of 3 November on the quality of water intended
for human consumption in Ukraine in 2010 State
sanitary rules and norms “Hygienic requirements for
drinking water intended for human consumption” were
developed and agreed with all concerned ministries
and departments (State sanitary rules and norms Ne
2.2.4-171-10). Conceptual approaches, under which

State sanitary rules and norms Ne 2.2.4-171-10 have
been developed, are harmonized with the requirements
of European legislation. This document takes into
account minimum requirements of EU Directive and
recommendations of the World Health Organization
concerning the necessity of taking into account
cultural, economic, social and local conditions of each
country.

Creation of a new standard setting out the

requirements for drinking water and control of its
quality for several years was indeed an urgent issue in
Ukraine. At the same time there are still a number of
unresolved issues relating to quality control of
drinking water. And main part of these issues are
connected with the absence of the necessary material
and analytical basis in the vast majority of laboratories
and centers that control the quality of the centralized
water supply of drinking water in different regions of
the country. In this regard, in the State sanitary rules
and norms Ne 2.2.4-171-10 stepwise introduction of
mandatory indicators for water quality control was
provided. The beginning of the second phase of
implementation of the provisions of the State sanitary
rules and norms Ne 2.2.4-171-10 was planned from
01.01.2015, of the third — from 01.01.2020. However,
at the present time the lack of necessary analytical
equipment in laboratories controlling the drinking
water does not allow to implement an already existing
document.
In the State sanitary rules and norms Ne 2.2.4-171-10
water quality parameters were classified, an attempt to
systematize the approaches and normative references
to the methods of monitoring of indicators of water
quality were made. Water quality parameters are
divided into the following groups: microbiological,
virological, parasitological, mycological, toxicity
levels, radiation, organoleptic, chemical, affecting the
organoleptic  characteristics of drinking water,
toxicological indicators of safety of chemical
composition of drinking water, substances that are
produced and enter into the drinking water during the
water preparation. However, analysis of the list of
indicators, raises the question of how necessary some
indicators are. Especially it concerns monitoring of
mikromitcety and indicators of toxicity in drinking
water, official requirements for which do not exist in
any other country. Taking into account that such
indicators can be identified only at one institute in
Kiev, but not in the vast majority of laboratories
controlling quality of drinking water, experts assume
that the primary goal of providing such indicators is
lobbying of interests of the institute, but not concern
about the safety of drinking water.!

! What Lies Behind the New Standard on Water Quality:
Expert Opinion [Electronic resource].



3. Directions of harmonization of Ukrainian water
legislation with EU legislation

In order to improve legal support in the field of water
supply scholars propose the following directions of
harmonization of Ukrainian water legislation with EU
legislation:

- creation of State concept of realization of human
rights to qualitative and safe drinking water; 2

- drafting of amendments to the Water Code of
Ukraine in order to increase the number of norms of
direct action and take into account a number of
progressive regulations of the EU;3

- introducing amendments to the Law of Ukraine on
Drinking Water and Drinking Water Supply;*

- the necessity to clearly define at legislative level the
responsibility of water management companies in the
case of supply of drinking water of poor quality to the
population;®

- development of projects of laws on comprehensive
pollution prevention of water resources;8

- implement joint actions on river basins, the
principles of which are set out in the EU Water
Framework Directive;’

- ensuring free access to information on water quality,
water supply;®

- technological standardization of impact of
enterprises on the environment.®

It is clear that the water which people get out from the
tap at the apartment may differ in quality from the
water in drinking water reservoirs of water utilities
where it is controlled and then it is reported that it
meets all drinking water standards and regulatory
requirements  concerning  safety for  human
consumption. Centralized water supply, which is the
main source of consumption for most people, almost
by two thirds requires repair or complete
reconstruction. It concerns pipelines, treatment plants,
pumps and other equipment. With that, in accordance
with the requirements of the Council Directive
98/83/EC, there should be control not only of quality
of water in drinking water reservoirs of water utilities,
but also control of internal supply systems. In fact, the
manufacturer should be responsible for the quality of

2 LADYCHENKO, V. (2015): State policy in the sphere of
human right to drinking water // Actual issues of reforming
the legal system of Ukraine. Annul report, p. 85.

3 LADYCHENKO, V., GOLOVKO, L. SHULGA, E.,
KIDALOV, S. (2015): Legal basis of management in the
sphere of forest and water resources, p. 232.

4 RIABEC, K. (2011): On the issue of organizational and
legal support of water quality, p. 84.

® ORLOV, V., TUGAY, Y., ORLOV, A. (2011) Water
supply and sanitation, p. 214.

® LADYCHENKO, V., GOLOVKO, L., SHULGA, E.
FESCHENKO, I. (2012): Organizational and legal
mechanisms of environmental management, p. 6.

" LADYCHENKO, V. (2015) The role of human right to
drinking water in the system of human rights, p. 64.

8 LADYCHENKO, V., GOLOVKO, L. SHULGA, E.,
FESCHENKO, I. (2012): Organizational and legal
mechanisms of environmental management: monograph, p. 6.
9 SHULGA, E. (2015): Some aspects of the effectiveness of
international legal protection of human rights to a healthy
environment, p. 234.

water that comes out of the tap of consumer. In
Ukraine in practice it is not so, internal supply systems
are outside the area of responsibility of water utility
companies, and therefore there is nobody who has to
maintain them in good condition.

According to the Council Directive 98/83/EC Member
States shall take all measures necessary to ensure that
regular monitoring of the quality of water intended for
human consumption is carried out, in order to check
that the water available to consumers meets the
requirements of this Directive and in particular the
parametric values set in accordance with article 5.
Samples should be taken so that they are
representative of the quality of the water consumed
throughout the year. In addition, Member States shall
take all measures necessary to ensure that, where
disinfection forms part of the preparation or
distribution of water intended for human consumption,
the efficiency of the disinfection treatment applied is
verified, and that any contamination from disinfection
by-products is kept as low as possible without
compromising the disinfection. To meet these
obligations appropriate monitoring programs shall be
established by the competent authorities for all water
intended for human consumption.°

In Ukraine it is necessary to implement article 8 of the
Council Directive 98/83, according to which Member
States shall ensure that any failure to meet the
parametric values set in accordance with article 5 of
the Directive is immediately investigated in order to
identify the cause. Whether or not any failure to meet
the parametric values has occurred, Member States
shall ensure that any supply of water intended for
human consumption which constitutes a potential
danger to human health is prohibited or its use
restricted or such other action is taken as is necessary
to protect human health. In such cases consumers shall
be informed promptly thereof and given the necessary
advice.l!

According to the Council Directive 98/83, the quality
of water intended for human consumption can be
influenced by the domestic distribution system;
whereas, furthermore, it is recognized that neither the
domestic distribution system nor its maintenance may
be the responsibility of the Member States. “Domestic
distribution system” shall mean the pipework, fittings
and appliances which are installed between the taps
that are normally used for human consumption and the
distribution network but only if they are not the
responsibility of the water supplier, in its capacity as a
water supplier, according to the relevant national law.
That is why one of the main requirements in Ukraine
should be at legislative level clearly to outline the area
of responsibility of the drinking water producers,
which also has to be suppliers of water to the public.

10 Council Directive 98/83 of 3 November on the quality of
water intended for human consumption // Official Journal L
330, 05/12/1998 P. 0032 — 0054.
1 Council Directive 98/83 of 3 November on the quality of
water intended for human consumption // Official Journal L
330, 05/12/1998 P. 0032 — 0054.



4. Conclusion

According to the candidate countries for EU
membership, implementation of the EU water policy is
one of the most difficult reform packages in the whole
European integration process. At legislative level
quality standards for drinking water in Ukraine meet
the standards of drinking water quality in the EU, but
they are not fulfilled in practice. In addition to
amendments to the water legislation, there are a
number of tasks that must be completed:
implementation of comprehensive measures intended
to modernize and upgrade the water supply and
sewage network, the introduction of rational water
consumption  standards  for the  population,
improvement of water resources accounting,
improvement of tariff policy, creation of a basis for
stabilization of water use and improvement of quality
of water intended for human consumption.
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Unilateral Declaration of Independence and Slovak Recognition

Matej Istvan

Abstract

This article looks at a situation where an entity
unilaterally declared its independence from an existing
state and discusses the acceptance of such declaration
by the Slovak Government. First, it describes the
attributes of statehood acknowledged by international
law. Then it provides two theories of recognition of
newly former states, the various ways how a state can
be recognized and introduces obstacles for
recognition. This is followed by giving examples on
unilateral declarations such as Kosovo and Crimea. It
also confronts the opinion of the European Union and
the International Court of Justice. In the end, the
article postulates reasons for possible recognition or
non-recognition of states, which have unilaterally
declared their independence, by the Slovak Republic.

Keywords

Crimea, entity, Kosovo, recognition, security, self-
determination, state

1. Introduction

The Assembly of Kosovo convened an extraordinary
meeting on 17 February 2008, in Pristine, the capital
city of Kosovo, in order to “answer the call of the
people to build a society which honours the human
dignity and affirms the pride and purpose of its
citizens.”! The result of this extraordinary meeting was
the Kosova Declaration of Independence. Following
the declared independence of Kosovo from the
sovereignty of Serbia, almost all of the Members
States of the European Union recognized the new
state. Only five Members such as The Kingdom of
Spain and Greece, however, refused to acknowledge
the independence of the province of Kosovo. One of
them was also the Slovak Republic.

2. Recognition

Generally, to consider a new state for recognition, the
new entity, as a member to the international
community of nations, must be a state. What are the
attributes for being a state? There is a common version
of a definition what constitutes a state. One of the best
which comprises all of the features reads as follows:
“Under international law, a state is an entity that has a
defined territory and a permanent population, under
the control of its own government, and that engages in,
or has the capacity to engage in, formal relations with

! The Kosova Declaration of Independence.
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other such entities.”? If any entity meets these criteria,
a defined territory on which it executes powers over
the population permanently living there and has the
capacity to get involved in international relations, it is
by international law considered to be a state.

The defined territory of a state comprises a three
dimensional space, spreading itself upon the surface of
the Earth and below, all the way down to the core,
including the inland and sea area as far as to the
boundary of territorial waters and expands upwards
through the aerial space up to the boundary of cosmic
space®. The territory is hence defined by the borders of
inland territory and also by the territorial waters in
case of a coastal state and its aerial space. The
permanent population can be defined as the people
domiciled within the borders of the state's territory or
as permanent residents. These include citizens, people
who are applying for citizenship or asylum and so
forth. The state must also be able to execute its
authority over the population living in the defined
territory. At last, a state needs to engage in
international relations politically, economically or
legally with other states in order not to be an isolated
island among the international community of nations
or states. Regarding the last feature, it is necessary that
the state is recognized in one way or the other.

There are two main theories of recognition of states.
The first one can be labelled as ‘constitutive' and the
second as 'declaratory’. According to the constitutive
theory the very act of recognition by all the other
states is needed to confer international capacity on a
new entity thereby constituting the new state. Some
proponents of this theory, including Lauterpacht,
Recognition in International Law (1947) go as far as to
proclaim that states are under an obligation to
recognize an entity which meets the qualifications for
statehood. However, the opposing declaratory theory
holds that the existence of a state depends on the facts
rather than some formal recognition by other states
and on whether those facts meet the criteria of
statehood as established by international law.*
Needless to say, it is unclear just how many
recognitions of other states would be considered
sufficient in order to establish an entity as a new state
according to the constitutive theory.

To put it simply, Crawfword stated in his book:
“There is no such thing as a uniform type of
recognition. There may be de iure recognition, de
facto recognition, full diplomatic recognition, formal

2 HENKLIN, L. and others: International Law Cases and
Materials.

3 KLUCKA, J.: Medzinarodné pravo verejné.

4 HENKLIN, L. and others: International Law Cases and
Materials.



recognition and so forth.”® By definition, recognition
is a legal act of an existing state by which this state
recognizes the new entity as an independent and
sovereign state and intends to open international
relations with the new state that exceeds the basic
relations expected by international community. De
iure recognition is made in full, it is final and
irrevocable. The recognizing state accepts the new
state as an equal member of the international
community and engages in international relations in
full. On the other hand, de facto recognition is limited
and temporary. This includes entering into bilateral
agreements such as trade treaties. Both recognitions de
iure and de facto can be conducted expressly or
silently. An express recognition is done directly by the
recognizing state by way of formal recognition,
leaving no doubt whatsoever that it intends to get
involved in international relations with the new state.
A silent recognition is an official but informal act
which implies the capacity of the new state, for
example, entering into bilateral agreements.®
Attending an international conference or signing a
multilateral international treaty where a non-
recognizing state and the new state take part has by
itself no legal effect in terms of de iure or de facto
recognition. According to Crawford, a typical
recognition on the other hand has two legal aspects.
First, a question of law as the determination of
statehood and second, the establishment of formal
relations, including diplomatic relations and the
conclusion of bilateral treaties. He further states that
the second function is often described by some
authorities as ‘constitutive', but is not a condition of
statehood.” An entity becomes a state as soon as it
fulfils the demands set forth by international law
which are the independent act of authority over a
permanent population in a defined territory and at the
same time conducting any kind of business with other
states in international relations. If recognition plays no
role in constituting a state, what purpose can be found
in non-recognizing a state. The answer to this question
is defined in the implications of recognizing a state.
Evans in his book on recognition states: “It is clear
that recognition of another state will have certain legal
implications: it implies, at the wvery least, a
commitment to respect the sovereignty and territorial
integrity of the state it has recognized and will also
have a range of domestic legal consequences as might
concern the recognition of its law and legal
transactions occurring within its jurisdiction. By the
same token, it is almost universally held that
recognition will not necessarily imply a willingness to
enter into diplomatic relations with that other state nor
indeed, a recognition of its government.”® Further he
mentions different kinds of obstacles for recognition.
One kind is that whatever the case the state simply
refuses to acknowledge any existence of the new state.
This would be the case of Serbia which deems Kosovo

> CRAWFORD, 1.
International Law.

8 MRAZ, S. a kol.: Medzinarodné pravo verejné.
” CRAWFORD, J.: Brownlie's Principles
International Law.

8 EVANS, M. D.: International Law.
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to be still its province and not an independent state.
Another kind is lawfulness. The new state is not
recognized by another state because it would be
unlawful for the state to do so with regard to
obligations under customary law or specific treaties or
an act of the Security Council of the United Nations.
Then, there are obstacles for recognizing another state
for political or other reasons. One of the reasons might
well be extraordinary good relations with the parent
state. In order to keep these good relations the other
state refuses to acknowledge the new state. In terms of
Kosovo the Russian Federation did not recognize the
Republic of Kosovo for obviously political reasons as
well as for good relations with Serbia. Another
example of a political non-recognition would be a
different or opposing political regime in the new state.
A democratic state would have no interest to accept a
new communist state and vice versa. However, the
most widely spread reason that prohibits or deters a
state from accepting and warm-heartedly welcoming a
new member to the international community is nothing
else than national security.

The European Parliament passed a resolution on the
European integration process of Kosovo. The
European Parliament in its resolution noted the
recognition of the Republic of Kosovo by 22 Member
States as well as other countries around the world. It
also noted the denial of recognition of Kosovo by five
Member States. The European Parliament further
encouraged the Member States to step up their
common approach towards Kosovo with the objective
of Kosovo's accession to the EU and would welcome
the recognition of the independence of Kosovo by all
the Members. Despite the call for recognition by the
Parliament, five rebelling Members which are Cyprus,
Greece, Romania, Spain and Slovakia refused to
recognize Kosovo as an independent state. Cyprus and
Greece reflect the attempts of the Turks on Cyprus,
Spain copes with the same separatism attempts in the
region of Catalan and Basque and Romania and
Slovakia both fear losing territory next to the borders
with Hungary where a vast Hungarian minority lives.
Whereas separatism has a negative meaning and is
often used by the insecure parent state, the term self-
determination in conjunction with the word 'right' has
a positive meaning and is often used by the other party
yearning for independence. But can the right for self-
determination pose a threat to national security?

March 2014 on the Crimea peninsula a referendum is
initiated in order to determine the future of the region.
The question at stake is the possibility of secession
from the Ukraine and accession to the Russian
Federation. As a result, Crimea joined Russia and
became a part of the Federation. Moscow came under
heavy criticism from almost all the European states,
not to mention the United States of America. As a
matter of fact, the European Union unified on the
statement that the vote was illegal and illegitimate and
its outcome will not be recognized. Following the
joined statement of the EU, the Slovak Minister of
Foreign Affairs informed the Security Council of the
Slovak Republic about the conclusion of the Council
of the EU regarding the breach of the sovereignty and
territorial integrity of Ukraine and the violation of



international law by the Russian Federation. The
Slovak Prime Minister on the Ukraine crisis remarked
that it needs to be regarded in a way of protecting the
national interests of Slovakia.® In reaction to the
international community criticism on behalf of the
Russian Federation, the president Vladimir Putin
stated that “Crimea's secession from Ukraine was just
like Kosovo's secession from Serbia, and any
arguments otherwise are just attempts to bend the
West-advocated rules that applied to the Kosovo
case.”0

The Charter of the United Nations pursues the
development of friendly relations among nations based
on respect for the principle of equal rights and self-
determination of peoples.* A more detailed
specification of the equal rights and self-determination
of peoples can be found in section VIII of the Final
Act.’? The principle being the right of the peoples to
determine in full freedom their political status, without
external interference and to pursue their development
as they wish. The states will respect this principle and
act upon it in conformity with the purposes and
principles of the Charter of the United Nations and
with the relevant norms of international law, including
those relating to territorial integrity of states. There is
only one problem with this concept. The Helsinki
Final Act is not legally binding although the signatory
states proclaimed to follow it politically. Even if it had
been legally binding, the states nonetheless would
have to act in conformity with international law and
that relating to territorial integrity.

In the Kosovo case as well as in the Crimea case the
territorial integrity has been not upheld. In the former
case not even the advisory opinion of the International
Court of Justice did much help to solve the mystery.
For the first time in history the Court was confronted
with the question whether the unilateral declaration of
independence of 17 February 2008 by Kosovo has
violated the Security Council resolution 1244 (1999)
or the Constitutional Framework established under the
auspices of UNMIK. The Court held that the
declaration of independence did not violate the
Security Council resolution nor the Constitutional
Framework. However, not all judges arrived at this
same conclusion. Judge Koroma in his dissenting
opinion points out that “international law does not
confer a right on ethnic, linguistic or religious groups
to break away from the territory of a state of which
they form part, without that state's consent, merely by
expressing their wish to do so. To accept otherwise, to
allow any ethnic, linguistic or religious group to
declare independence and break away from the
territory of the state of which it forms part, outside the
context of decolonization, creates a very dangerous
precedent.”3

9 Zaznam zo 61. zasadnutia Bezpeénostnej rady SR z 3.
marca 2014.

10 pytin: Crimea similar to Kosovo, West is rewriting its own
rule book, published 18 March 2014.

11 Article 1 of the Charter of the United Nations.

12 Conference on Security and Co-operation in Europe Final
Act.

13 Advisory Opinion of 22 July 2010 of the International
Court of Justice.
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3. Slovak recognition

In comparison to the opinion of the International Court
of Justice, two EU Member States have a clear opinion
on unilateral declarations of independence. The Prime
Minister of the Kingdom of Spain confirmed that
Spain will not recognize Kosovo, merely because it
does not believe in unilateral declarations of
independence. He was supported by the Slovak Prime
Minister who added that according to Slovakia, the
criteria for forming an independent Kosovo state had
not been met. However, these can be derived from the
words of a former Prime Minister who explained why
Slovakia had not yet recognized Kosovo. The reason
being that the independence had not been a part of a
new Security Council resolution which would follow
the existing resolution 1244 (1999), nor being a result
of mutual agreement or procedure. To illustrate this,
Slovakia recognized the Republic of South Sudan
because the procedure that had led to the declaration
(of independence) was based on the agreement of the
participating parties, following a referendum.#

Apart from the notion of the Slovak Government to
protect the national security and interests by
recognizing or non-recognizing other states a further
source can provide some more insight as to the future
recognition by Slovakia. The National Council of the
Slovak Republic adopted a declaration by which it
expresses its beliefs that a full and unlimited
independence of the province of Kosovo is not in the
best interest of the stability of the region that has
suffered many years from tragedy and crises.
Furthermore, it believes that not all eventualities for
reaching an agreement have been exhausted and the
future status of Kosovo must stem from the legitimate
demands of Serbia, the UN Charter and other sources
of international law.®

4, Conclusion

In order to have an entity recognized by the Slovak
Government, the new entity must possess all the
attributes of statehood according to international law.
Then, of course, such recognition of any state must in
no circumstances pose a threat to national security or
interests. The key test whether any recognition poses a
threat to the Slovak national security is the way how
the new state came to be. In cases where the new state
declared unilaterally its own independence without the
consent of the parent state and broke away, this
definitely poses a threat to Slovak security and
interests. On the other hand, where an agreement has
been reached or a mutual procedure followed (splitting
of the Czecho-Slovak Federative Republic), preferably
following a referendum as part of the principle of self-
determination of peoples, such type of acquiring
independence would mean no harm to security.
Moreover, if a resolution by the UN Security Council
would support the above requirements, it would be

4 Interview predsednicky vlady 1. Radicovej pri prileZitosti
oficialnej navStevy Zahrebu 26. septembra 2011 pre
chorvétsky dennik Vjesnik.

15 Vyhlasenie Narodnej rady Slovenskej republiky z 28.
marca 2007.



most appreciated. Then again, if a UN resolution or
instability of the region would form an obstacle,
Slovakia would probably decide not to recognize any
entity violating the resolution or contributing to the
instability of that particular region.
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European Arrest Warrant and the Cypriot Supreme Court:
Revision of the Constitution

Libor Klimek

Abstract

The paper deals with the European arrest warrant in
Cyprus, in particular the implementation of the
Framework Decision 2002/584/JHA on the European
arrest warrant and the surrender procedures between
Member States. It is divided into three sections. The
first section briefly introduces the implementation of
the European arrest warrant into Cypriot national law.
While the second section deals with the question
submitted to the Cypriot Supreme Court, the third
section introduces consequences of its decision.
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1. Introduction

The legal basis of the European arrest warrant at the
European Union level addressed for all Member States
is the Framework Decision 2002/584/JHA on the
European arrest warrant and the surrender
procedures between Member States® (hereinafter
‘Framework Decision 2002/584/JHA on the European
arrest warrant’). Its purpose is to simplify and speed
up the extradition procedures between the Member
States of the European Union. The European Union
was seeking to simplify the transfer of criminals
between its Member States. As a consequence, the
extradition procedure was replaced by the surrender
procedure.?

However, constitutional conflicts prevented full
application of the European arrest warrant throughout
the European Union. Some of the national
implementing provisions were found to be polemic in
certain Member States, namely in Poland, Germany,
the Czech Republic and Cyprus. As a consequence,
the national constitutional courts (in case of Cyprus —
supreme court) had to rule on the compliance of
national acts/laws implementing the European arrest

! Council Framework Decision 2002/584/JHA of 13" June
2002 on the European arrest warrant and the surrender
procedures between Member States as amended by the
Framework Decision 2009/299/JHA. OJ 2002 L 190/1.

2 See: KLIMEK, L. (2015): European Arrest Warrant,
Springer, Cham — Heidelberg — New York — Dordrecht —
London; KLIMEK, L. (2011): Surrender vs. Extradition: A
Comparison Focused on Innovations of European Arrest
Warrant. In: International and Comparative Law Review,
Volume 11, Issue 1, pp. 139-150; KLIP, A. (2012): European
Criminal Law — An Integrative Approach, 2™ edition,
Intersentia, Cambridge — Antwerp — Portland, p. 411.
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warrant - or more precisely — implementing the
Framework Decision 2002/584/JHA on the European
arrest warrant.

The paper deals with the European arrest warrant in
Cyprus, in particular the implementation of the
Framework Decision 2002/584/JHA on the European
arrest warrant. It is divided into three sections. The
first section briefly introduces the implementation of
the European arrest warrant into Cypriot national law.
While the second section deals with the question
submitted to the Cypriot Supreme Court, the third
section introduces consequences of its decision.

2. Implementation of the European Arrest Warrant
into Cypriot National Law

Following its accession to the European Union in May
2004, Cyprus came under the obligation to bring its
national legislation into line with the Framework
Decision 2002/584/JHA on the European arrest
warrant. It was transposed into the Cypriot legal order
by a special law — the Act to provide for the European
Arrest Warrant® in 2004.

The first application made under the Act to Provide for
the European Arrest Warrant concerned the surrender
to the British authorities of a person holding dual
citizenship, both British and Cypriot. The person
facing extradition challenged the European arrest
warrant on the ground that its legal basis was
inconsistent with the Cypriot Constitution*, because its
Article 11(2)(f) only envisages the possibility of
deporting or extraditing non-Cypriots. It was inferred
that Cypriot nationals enjoyed absolute immunity
against any such measures. A Cypriot District Court
acknowledged the apparent incompatibility of the Act
to Provide for the European Arrest Warrant, and by
extension the Framework Decision 2002/584/JHA on
the European arrest warrant, with the Cyprus
Constitution, gave hierarchical precedence to the latter

3 Act to Provide for the European Arrest Warrant and the
Surrender Procedures of Requested Persons between Member
States of the European Union 2004 (133(1)/2004) [Greek: O
nepi  Evpomaikod  Evtdipatog  ZOAnymg ko tov
Awdwacidv  Tlopddoong Exintovpéveov Metold tov
Kpatdv Merdv g Evpomaikig Evoong Nopog tov 2004
(133(1)/2004)]; Official Gazette of the Republic of Cyprus
(Emionun Eonuepida), Issue No. 3850, Appendix I, Pt. I, p.
2750; details on national legislation available in English —
Council of the European Union (2007): ‘Evaluation report on
the fourth round of mutual evaluations : “The practical
application of the European arrest warrant and corresponding
surrender procedures between Member States” : Report on
Cyprus’, document No. 14135/2/07, REV2.

4 Constitution of the Republic of Cyprus, 6" July 1960
[Greek: To Zvvrayuo g Kumprakng Anuokpatiog, 6 Iovk
1960].



and declined to approve the execution of the European
arrest warrant. The case was brought before the
Cypriot Supreme Court (Avodtoto AkacTtiplo) upon
appeal lodged by the Attorney General against the
decision of the District Court.5 It should be noted that
despite the fact that the case was a constitutional
matter, in Cyprus it was brought before the Supreme
Court, not the Constitutional Court.

3. A Question Submitted to the Cypriot Supreme
Court

It was claimed that because the Cypriot Constitution
prohibits the extradition of nationals, surrender of
nationals under the European arrest warrant scheme
was similarly excluded. The Cypriot Supreme Court
ruled that the national legislation implementing the
European arrest warrant was contrary to the Cypriot
Constitution, which prohibits in Article 11(2) the
extradition of own nationals.® The Court reached the
conclusion of unconstitutionality of the surrender
based on the fact that the Constitution contains an
exhaustive list of cases wherein a person may be
arrested. The Court found that surrender of a national,
necessitating the arrest, is unconstitutional.

In the appeal, there were two main arguments
submitted by the Attorney General. First, the European
arrest warrant procedures are not identical and do not
amount to extradition procedures. Second, in any case
the principle of the supremacy of Community law over
the domestic legislation of the Member States should
apply with necessary amendments with regard to the
law of the European Union.” The Attorney General
sought to establish the constitutionality of the Act to
Provide for the European arrest warrant by relabelling
the European arrest warrant against a Cypriot national
from extradition to arrest. In his opinion, extradition
would be prohibited under Article 11(2)(f) of the
Constitution, however, arrest would be permitted
under Article 11(2)(c) of the Constitution. The
Supreme Court rejected this approach putting forward
one basic argument supported by two ancillary ones.
The basic argument was that the European arrest
warrant did not appear on the exhaustive list of
reasons justifying arrest or detention under Article
11(2)(f). The ancillary arguments were, first, that the
European arrest warrant’s purpose and procedures
were distinct from those of an arrest under Article
11(2)(c) and, second, pursuant to Article 11(2)(f) the

5 TSADIRAS, A. (2007): Cyprus Supreme Court (Avdroto
Awaotipro Konpov), Judgment of 7 November 2005 (Civil
Appeal no. 294/2005) on the Cypriot European Arrest
Warrant Law. In: Common Market Law Review, Vol. 44,
Issue 5, p. 1516.

¢ Judgment of the Supreme Court of Cyprus of 7" November
2005 (Ap. No. 294/2005) [Greek: Amdépacn tov Av@ToTov
Awootmpiov Konpov g 7 Noepppiov 2005 (Epeon Ap.
294/2005)]. The judgment is not numbered into paragraphs.
More precise reference therefore cannot be provided.

" Council of the European Union (2005): ‘Decisions of
Supreme Courts and Constitutional Courts concerning the
European Arrest Warrant’, document No. 14281/05, p. 2.
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extradition was only allowed for
nationals.®

The Supreme Court based its reasoning to a great
extent on the legal nature of the European arrest
warrant, as a Third Pillar framework decision.
Although framework decisions are binding, they do
not have direct effect and are transposed in the
European Union Member States only with the proper
legal procedure. In the opinion of the Court, this had
not happened in Cyprus, as the national implementing
legislation was contrary to the Constitution. The Court
appears reluctant to explicitly state that the national
Constitution has primacy over European Union law, at
least over framework decisions, including the
Framework Decision 2002/584/JHA on the European
arrest warrant. The Court was at pains to stress its
respect for the case of Pupino.®

The Supreme Court argued that it remained to discuss
the main and important question raised in the case — as
to whether the national Act to Provide for the
European arrest warrant, which had introduced in the
national legal order the European arrest warrant,
overrode the Cypriot Constitution and therefore should
have been implemented. In the opinion of the Court:

non-Cypriot

“Framework decision allows the European Union
Member States the method how to achieve the purpose
of the framework decision, which [...] does not entail
direct effect. Only with proper legal procedure
applicable in each Member State, the purpose of the
framework decision is transferred to the actual law.
This has no place in our country with the Act [author’s
note: Act — the Act to Provide for the European arrest
warrant’], if the provisions are contrary to the
provisions of the Constitution [...].”°

The Supreme Court emphasised the inherent inability
of framework decisions to produce direct effects in
Cypriot national law. Only through the appropriate
internalising process, whose structure and features
differs between the European Union Member States,
the objective of a framework decision could be
achieved in the domestic context.

As noted, the Court reached the conclusion of
unconstitutionality of the surrender based on the fact
that the Constitution contains an exhaustive list of
cases wherein a person may be arrested. The Court
found that surrender of a national, necessitating the
arrest, is unconstitutional. The Court decided that it
could not find an appropriate legal basis in the
Constitution justifying the arrest of a Cypriot national
for the purpose of surrendering him or her to the
competent judicial authorities of another European

8 TSADIRAS, A. (2007): Cyprus Supreme Court (Av®tato
Aactipto Kompov), Judgment of 7" November 2005 (Civil
Appeal no. 294/2005) on the Cypriot European Arrest
Warrant Law. In: Common Market Law Review, Vol. 44,
Issue 5, p. 1521.

® MITSILEGAS, V. (2006): The Constitutional Implications
of Mutual Recognition in Criminal Matters in the EU. In:
Common Market Law Review, Vol. 43, Issue 5, p. 1298.

1 Judgment [...]. The judgment is not numbered into
paragraphs. More precise reference therefore cannot be
provided.



Union Member State on the basis of an European
arrest warrant. The reasons justifying the arrest of
persons are exhaustively enumerated in the
Constitution and none of them may be interpreted as
allowing the arrest and surrender of Cypriot nationals
to another Member State. It could not therefore
interpret national law in conformity with the European
Union law.1

Tsadiras argues that an examination of the Supreme
Court’s judgment gives the impression that the Court’s
interpretative effort is austere and brief, an impression
based on three elements in particular. First, the
substantive  significance of the issues under
investigation is inversely proportional to the extent
their analysis occupies in the whole body of the ruling.
The Court’s position on the cardinal question of the
European arrest warrant’s constitutionality ~was
articulated in two terse paragraphs half a page long.
Secondly, while the Pupino ruling of the Court of
Justice was mentioned, the Supreme Court did not
indicate its disposition and understanding of the duty
of consistent interpretation nor the impact that duty
was capable of producing on its hermeneutic effort to
establish the European arrest warrant compatibility
with the domestic constitutional dictates. Third, no
reference was made to the interpretative limit
pertaining to the safeguarding of the general principles
of law and its possible infringement by any
constitution-friendly reading of the national European
arrest warrant law.'?

4. Consequences of the Decision (Conclusion)

The outcome of the decision of the Cypriot Supreme
Court was that Cyprus would not be in a position to
execute European arrest warrants against own
nationals until the Cypriot Constitution has been
revised. Thus, the Supreme Court held that the
surrendering of Cypriots was unconstitutional,
obliging the Government to embark on a revision of
the Constitution, which came into force in July 2006.

Following the judgment of the Supreme Court and
taking into account the consequences, the Cypriot
Government decided to proceed with the submission
to the House of Representatives of a proposal for the
amendment of the Constitution.!® The judgment
produced considerable ramifications of both a legal
and a political nature and acted as the catalyst for a
series of hotly-contested discussions amongst the
relevant institutional actors that ultimately led to the
fifth amendment of the Cypriot Constitution. As a

' Council of the European Union (2005): ‘Decisions of
Supreme Courts and Constitutional Courts concerning the
European Arrest Warrant’, document No. 14281/05, p. 2.

12 TSADIRAS, A. (2007): Cyprus Supreme Court (Avdtato
Aactipto Kdmpov), Judgment of 7" November 2005 (Civil
Appeal no. 294/2005) on the Cypriot European Arrest
Warrant Law. In: Common Market Law Review, Vol. 44,
No. 5, p. 1521.

¥ Council of the European Union (2005): ‘Decisions of
Supreme Courts and Constitutional Courts concerning the
European Arrest Warrant’, document No. 14281/05, p. 3.

1 Fifth Amendment of the Constitution (127(1)/2006) [Greek:
O mepl g MEUMTNG TPOTOTOINGNG TOV ZVVIAYHATOS VOUOG
Tov 2006 (127(1)/2006)]; Official Gazette of the Republic of
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consequence, Article 11(2)(f) was reworded to
expressly permit the issuance and execution of
European arrest warrants against Cypriot nationals.®
The ‘new amended’ Article 11 of the Cypriot
Constitution, however, is applicable for surrendering
nationals only for offences committed after the date of
accession of Cyprus to the European Union, i.e. May
2004. In addition, the Constitution thus revised allows
also the extradition of Cypriots for acts committed
subsequent to the revision on the basis of international
conventions ratified by Cyprus.*6

As noted Deen-Racsmany, the Cyprus case illustrates
that where the extradition of nationals is
constitutionally prohibited, procedures may not be
available for arrest and surrender, or extradition or
surrender may have other practical limits.*’

Unlike the German High Federal Constitutional Court,
which examined the European arrest warrant in the
light of the general framework of respect of national
constitutional guarantees, the Polish Constitutional
Tribunal and the Cypriot Supreme Court adopted a
somewhat narrower approach, by focusing primarily
on the compatibility of the obligations their
governments undertook under European Union law
with the specific constitutional provisions prohibiting
the extradition of their nationals. Both courts found
that the surrender of citizens of their countries on the
basis of legislation implementing the European arrest
warrant clashed with their national Constitution, but
the reasoning ascertaining this clash and the solutions
offered are slightly different.!8
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Nepriama vymena informacii ako forma protisut’azného spravania

Andrej Kralik

Abstrakt

Ambiciou tohto c¢lanku je analyzovat Specificku
schému vymeny citlivych obchodnych informécii
medzi konkurentmi, ku ktorej prebieha nepriamo. V
zahrani¢nej odbornej literatire sa pre tato formu
protisutazného spravania zauzival pojem "hub-and-
spoke" kartely. Specifikom tohto druhu spravania je
to, ze k vymene informacie a teda ku koluzivnemu
spravaniu nedochadza priamo medzi konkurentmi ale
prostrednictvom tretej osoby, ktord je spravidla
obchodnym partnerom konkurentov posobiacich v
ramci horizontalneho vzt'ahu.

Krucové slova

EU, hospodarska sifaz, kartely, vymena informécii,
nepriama vymena informacif

1. Uvod

Vo vSeobecnosti plati, Ze sutazné pravo Eurdpskej
unie rozliSuje dve kategoérie vymeny informacii medzi
konkurentmi. Do prvej skupiny zaélefiujeme vymenu
informécii, ktord je integralnou sucastou kartelu a vo
vztahu k fungovaniu kartelu plni len komplementarnu,
¢i podporni funkciu. Vychddza sa z toho, ze
protisitazné praktiky, akymi su stanovovanie cien
alebo delenie trhu by mohli dlhodobo len tazko
fungovat bez vymeny citlivych informacii, ktoré
jednak preukazuji plnenie dohodnutého postupu zo
strany ucCastnikov kartelu a zaroven sluzia na
vynucovanie dohodnutého postupu. V takychto
pripadoch Komisia v sulade s judikatirou Sudneho
dvora EU spravidla konstatuje, e vymena informécii
sledovala rovnaky protisutazny ciel ako hlavna
protisitazna praktika. Druhou kategdriou je vymena
informécii, ktord nesprevadza iny druh protisutaznej
praktiky a aj sama o sebe zaklada porusenie
sitazného praval. To znamend, Ze vymena informacii
moéze naplnit pojmové znaky generalnej klauzuly
zakotvenej v ¢lanku 101 ods. 1 Zmluvy o fungovani
Europskej Unie (ZFEU), ak vedie alebo moze viest’ k
naruseniu sutaze.

2. Nepriama vymena informacif

Z vyssie citovaného rozsudku vo veci Thyssen Stahl
vyplyva, Ze v rozpore s ¢lankom 101 ods. 1 ZFEU je
akykol'vek priamy alebo nepriamy kontakt medzi
podnikmi, ktorého ciel'om alebo u¢inkom je vytvorit’

! T-141/94 Thyssen Stahl AG v Komisia, p. 379-392 a C-
194/1999 P, Thyssen Stahl AG v Komisia, kde SDEU
judikoval, Ze schéma vymeny dovernych informacii moze
byt porusenim sutazného prava per se.
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stitazné podmienky, ktoré nezodpovedaju normalnym
podmienkam na trhu. Pod¢iarkujeme tu slovo
nepriamy pretoze, ide o jednu z kla¢ovych
charakteristik "hub-and-spoke" kartelu, ¢ize nepriamej
vymeny informacii.

Pri nepriamej vymene informécii nedochddza k
protisitaznému spravaniu vyluéne medzi konkurentmi
pdsobiacimi v horizontdlnom vzt'ahu, ale so zapojenim
tretieho subjektu, ktory sa nachadza na inom stupni
distribuéného retazca. Moze ist' pritom o subjekt,
ktory pdsobi na dodavatel'skom alebo odberatel'skom
trhu. Spravidla ide o spolo¢ného obchodného partnera
konkurentov. Bohatd rozhodovacia prax Eurdpskej
komisie a narodnych sutaznych organov ukazuje, Ze
existuje mnoho dalsich viariacii. V pozicii treticho
subjektu méze byt podnikatel'ské zdruzenie, agentura
na prieskum trhu, register dlznikov, B2B elektronické
burzy, & elektronické platformy pre vyhladavanie
partnerov do konzorcii pre ucely verejného
obstaravania.

Z pohladu sutazného prava EU je potrebné rozligovat
situdcie, kedy je oznamovanie informacii zmluvnému
partnerovi pripustné a pripady, ktoré sa nachadzaju uz
za touto hranicou. V tom druhom pripade uz hovorime
o situdcii, kedy sa spoloény zmluvny partner
konkurentov stdva prostrednikom, cez ktorého si
konkurenti vymienaju citlivé obchodné informécie.
Sut'aznopravne nasledky takejto vymeny st obdobné
ako pri horizontalnej vymene, teda vymene, ktora
prebieha priamo medzi stitazitel'mi.

Na to, aby sme vertikidlnu vymenu informécii
povazovali za protipravnu, musia byt kumulativne
splnené viaceré podmienky. V tomto pripade
hovorime o hub-and-spoke karteli, nepriamej vymene
informéacii alebo o A-B-C modeli. V rdmci A-B-C
modelu, A a C vystupuji ako konkurenti a B ako ich
spolo¢ny zmluvny partner na inom  stupni
distribuéného ret'azca. V prvej faze A priamo oznami
citlivd obchodnt informéaciu zmluvnému partnerovi B
s Umyslom, aby ju B sprostredkoval d’alej jednému
alebo viacerym konkurentom A, ktori su tiez
zmluvnymi partnermi spoloc¢nosti B. V druhej faze B
ziskant informéciu podl'a o¢akévania posunie podniku
C, pricom C tato informaciu poklada za pravdivi a
spol’'ahne sa na fiu pri svojom rozhodovani na trhu.

Nepriama vymena informécii ("hub-and-spoke™ kartel)
moze mat’ tri zakladné formy:

a) Dodavatel' (B) zabezpecuje tok informacii medzi
svojimi odberatelmi A a C, ktori sii na tom istom
stupni distribuéného retazca. A a C sa tymto
sposobom dozvedia informéacie o inych konkurentoch
aj bez toho, aby s nimi boli v priamom kontakte.



b) B je odberatelom od A a C. Dodavatelia A a C sa
dozvedia citlivé informacie, ktoré ich konkurent
poskytol odberatel’'ovi B.

c) scendr "dvojity agent” — ide o situdciu, kde B okrem
toho, Ze je odberatelom pdsobi zaroven na rovnakom
trhu ako A a C% Moéze ist’ napriklad o privatne znagky
(private label), kde obchodny retazec ako odberatel’
okrem toho, Ze vytvara priestor pre predaj tovarov
inych vyrobcov zaroven ponuka aj zamenitelny tovar
pod svojou vlastnou, spravidla diskontnou, znackou.

Pri vSetkych troch modeloch sa vertikdlny vztah
medzi dodavatelom a odberatelom preklapa do
horizontalnej roviny — vytvara sa v podstate nepriamy
kontakt medzi konkurentmi A a C. Z uvedeného

dévodu moZno dokonca hovorit o de facto
horizontalnej vymene informécii.
Nepriama vymena informacii moéze sluzit ako

efektivny, i ked’ samozrejme protisut'azny, nastroj pre
koordinaciu na trhu, a to za predpokladu, ze:

a) A a C sa explicitne alebo aspoii implicitne zhodnu
na vzajomne vyhodnom postupe

b) schéma vymeny informacii im umozni odhalit
pripadné odchylenie jedného =z ucastnikov od
vzajomne vyhodného postupu

¢) schéma im umozni vytvarat' tlak na zabranenie
odchylok od vzdjomne prospesného postupu.

Mozno si polozit' legitimnu otazku o motivacii
treticho subjektu (podnik B) pre Ucast na takejto
schéme. Jednym z moznych vysvetleni je zaujem na
manipulacii maloobchodnych cien, ¢i obmedzenie

sutaze na odberatelskom trhu. DalSou &astou
motivaciou je udrZanie distribuénej siete — ak sa
dodéavatel  rozhodne  pristupit k  zvySeniu

vel'koobchodnej ceny, je mozné, ze odberatel’ A bude
ochotny suhlasit’ s navySenou cenou, len ak B
preukaze, ze cenu navysil aj odberatel’ C.

Nie je prekvapenim, Ze hub-and-spoke kartely sa
objavuju v sektoroch, kde je bud’ odberatel'sky alebo
dodévatel'sky trh vel'mi koncentrovany. Podniky maju
zaujem vstupovat’ do tychto schém len ak ich
komunikicia moéze mat Zelany dopad na ceny.
Koordinacia a monitoring spravania na trhu sa
uskuto¢ni 'ah$ie s mensim poc¢tom ti¢astnikov.
Pojmovym znakom tejto schémy je, ze k vymene
informécii nedochéadza priamo medzi konkurentmi, ale
informacny tok prechadza cez spolo¢ného zmluvného
partnera. Dokazni poziciu sitaznych organov
nezlahCuje scendr, pri ktorom pripustime, ze B
posuval informacie bez sthlasu A a C. Daldim
pojmovym znakom je vedomost ucastnikov o
informa¢nom toku a teda aj o protisitaznom cieli.
Inymi slovami existuje vdzba medzi podnikmi A-B a
medzi B-C. Tu sa mozeme spolahlivo opriet o
rozsudok Stdneho dvora vo veci Bayer®. Stdny dvor
EU tu dbvodil, e na preukdzanie zosuladeného

2 K tomu pozri blizsie BAR-ISAAC, R., SHERMAN, M.:
Information exchanges and the double agent: competing
undertakings in vertical trading relationships, In: E.C.L.R.,
2013, 10, s. 503-508.

3C-2/01 a C-3/01 P, Bayer v Komisia, Zb. 2002, s. 1-3969.
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postupu je potrebné, aby prejav vole jednej zo stran
smerujuci k protisutaznému cielu zakladal explicitné
alebo implicitné pozvanie smerujice k druhej strane
na spolo¢né naplnenie tohto protisutazného ciela. Ak
si to premietneme na nasu nazornu schému, sutazny
organ by mal preukézat, zZe odberatel’ A vedel, ze B
informaciu poskytne konkurentovi C a ze C vedel, ze
informéacia pochadza od A.

Ak vymena informécii zaklada porusenie na zaklade
ciel'a, nie je potrebné preukazovat, ze C informaciu
skutoéne pouzil. Uz samotné prevzatie informacie
moze byt dostatocné na ucely preukdzania, ze podnik
bol ugastnikom kartelu. Ako Stdny dvor EU judikoval
vo veci Tate & Lyle uz samotna skuto¢nost’, ze v
ramci kartelovych schoédzok bol podniku umozneny
pristup k informaciam, ktoré by nezavisly operator
povazoval za obchodné tajomstvo, postaCuje na
preukazanie protisutazného zédmeru podniku a jeho
Udast na Kkarteli*. A ako vyplyva z T-Mobile
Netherlands, pri poruSeniach na zaklade ciela sa
pri¢inna vdzba medzi vymenou informécii a konanim
na trhu prezumuje®.

V pripade Exotic Fruit (Bananas) Komisia isla este
dalej, ked” dovodila, Ze podnik, ktory je prijimatel'om
informécie od konkurencie nemdéZe tuto informaciu
aspofi nepriamo nezohladnit' pri stanovovani svojej
obchodnej stratégie®. V pripade T-Mobile Netherlands
Sadny dvor EU, ale aj predtym v rozsudkoch Huls” a
Anic Partezipazioni® Sadny dvor EU potvrdil
domnienku o zohladneni informécie pri tvorbe
budcich obchodnych rozhodnuti. Ak podnik zostava
po ziskani citlivej informacie aktivne na trhu, mozno
predpokladat, Ze tato informaciu zohladnil. Tato
domnienka je vyvratitelna, pricom vyvratit' ju moze
podnik, vo¢i ktorému domnienka smeruje.

V stvislosti so schémou nepriamej vymeny informacii
je potrebné skumat’ aj to, kto by mal niest’ deliktudlnu
zodpovednost’ za tento druh protisutazného spravania.
Je to v rdmci A-B-C modelu len A a C, ktori st v
horizontdlnom vztahu a maji primarny zaujem na
ziskani informéacie od konkurentov? Alebo je potrebné
zahrnut’ aj B, a to aj napriek tomu, Ze nepdsobi na tom
istom relevantnom trhu? Odpoved’ na tieto otazky je
potrebné hladat’ v rozsudku AC Treuhand®, i ked v
tomto pripade neslo o klasick schému hub-and-spoke.
Podnik AC-Treuhand fungoval v danom pripade skor
ako pomocnik, ¢&i facilititor kartelu. Okrem
organizovania kartelovych stretnuti, preplacania
cestovnych ndkladov v suvislosti s kartelovymi
stretnutiami, zabezpeCoval aj vypodet a oznamovanie
rozdielov medzi dohodnutymi kvoétami a skutoénymi
trhovymi podielmi. Stdny dvor EU tu judikoval, Ze
pokial’ ide o vztah medzi sitazitel'mi pdsobiacimi na
rovnakom relevantnom trhu, ako aj o vztah medzi
takymito sut'aziteI'mi a ich klientmi, judikatiira uznava
spolo¢nu zodpovednost’ podnikov ako

4 Spojené veci T-202/98 a ini, Tate & Lyle a ini v Komisia
Zb. 2001, s. 11-2035.

5 C-8/08, T-Mobile Netherlands a ini, Zb. 2009, s. 1-4529.

5 COMP/39.482, Exotic Fruit (Bananas), C(2011) 7273 final.

7C-199/92 P, Huils v Komisia, Zb. 1991, s. 1-4287.

8 C-49/92 P, Commission v Anic Partecipazioni, Zb. 1999, s.
1-4125.

° T-99/04, AC Treuhand AG v Komisia, Zb. 2008, s. 11-1501.



spolupachatel’'ov pripadne aj pomocnikov
protipravneho konania. Rozhodujicim kritériom je
zistenie, ¢i tento podnik prispel k vykonaniu kartelovej
dohody, hoci aj podriadenym, vedlaj$im alebo
pasivnym spbsobom. Stdny dvor EU zaroveii
pripustil, ze ak podnik prispel ku kartelu len v
obmedzenej miere, neznamend to sice zanik
deliktualnej zodpovednosti, ale tito skutocnost’ mozno
zohladnit’ pri vypodte pokuty.t®

Ak to rozmenime na drobné, test spolocnej a
nerozdielnej zodpovednosti pozostava z objektivnej a
subjektivnej Casti:

a) Pri objektivnej Casti by sme si mali polozit' otazku,
¢i pomocnik (B) prispel ku kartelu, hoc aj podporne;j,
¢i pasivnej forme?

b) Pri subjektivnej stranke si polozime otazku: Mozno
preukazat prejav zameru pomocnika prispiet k
spolo¢nému cielu protisutazného spravania? Inymi
slovami, musime skumat' ¢i pomocnik prispel k
naplneniu spolo¢ného ciel’a kartelu. V tejto suvislosti
skimame aj to, ¢i mal vedomost o protisitaznom
spravani konkurentov alebo ho aspoit mohol rozumne
predvidat. Z uvedeného vyplyva, ze umysel nie je
potrebné  dokazovat, postati aj preukadzanie
nedbanlivostného konania.

Pre tplnost’ je potrebné vysporiadat’ sa so scenarom,
kedy B (sprostredkovatel’) nemal ziaden ekonomicky
prospech z kollzie medzi konkurentmi A a C?
Odpoved’ opdt’ najdeme v rozsudku Stdneho dvora
EU vo veci AC Treuhand; ¢lanok 101 ZFEU nie je
zalozeny na kritériu obohatenia, ale na kritériu
ohrozenia hospodarskej sut’aze.

Je zrejmé, Ze pri schéme nepriamej vymeny informacii
sa vertikalny vztah medzi dodavatel'om a odberatel'om
preklapa do horizontalnej roviny. Preto je na tieto
praktiky potrebné analogicky pouzit’ principy, ktoré sa
aplikujd  na priamu vymenu informacii medzi
konkurentmi.  Samotna skutocnost, ze k vymene
informéacii nedochddza priamo, ale s pomocou, ¢i
prostrednictvom, spolo¢ného zmluvného partnera
konkurentov, ziadnym  podstatnym  spdsobom
neznizuje dopad konania na hospodarsku sut’az.
Navodom pre posudzovanie legality spravania
podnikov je nielen rozhodovacia prax Komisie a
Stdneho dvora EU ale aj Usmernenia Komisie o
uplatiiovani ¢lanku 101 na dohody o horizontalnej
spolupraci z roku 2010.1* Usmernenia sa sice tykaju
primarne horizontadlnych vzt'ahov, avSak v bode 55
ndjdeme aj vyslovny odkaz na vymenu informécii
prostrednictvom tretej strany, ktorou moéze byt
spolo¢ny zmluvny partner konkurentov, ktory posobi
na dodavatel'skom, ¢i odberatel’skom trhu.

Na to, aby sa vymena informacii mohla kvalifikovat’
ako samostatna protisitazna praktika, musi sutazny

K zodpovednosti pomocnika, ¢&i prostrednika za

protisutazné spravanie pozri: BLAZO, O.: "Pomocnik" v
karteli — mozny postih podla prava Eurdpskej tnie a
slovenského prava hospodarskej stitaze, In: VOZAR, J. (ed.):
Milniky sut’azného prava.

11 Guidelines on the applicability of Article 101 [TFEU] to
horizontal cooperation agreements, [2011] OJ C 11/1.
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organ preukazat, ze jej cielom bolo obmedzenie
hospodarskej sutaze. Nie je pritom podstatné, ¢i realne
doslo k obmedzeniu sutaze. Ako Stdny dvor uviedol
v rozsudku T-Mobile Netherlands — na to, aby konanie
vo vzéajomnej zhode bolo povazované za praktiku s
protisutaznym cielom, posta¢i, ak ma potencial
negativne ovplyvnit’ sutaz. Inymi slovami, postaci, ak
s prihliadnutim na ekonomicky a pravny kontext je
vymena informacii sposobild vyustit do odstranenia
neistoty  tykajucej sa  zamySlaného  postupu
zicastnenych podnikov.

V pripade kartelovej dohody dochadza k znizeniu
neistoty dosiahnutim zhody vole, zktorej sa
odvodzuje dosiahnutie dohody. Na druhej strane pri
zostladenom postupe ide 0iné praktiky znizujuce
neistotu a riziko, ktoré poskytuju tcastnikom uistenie
tykajuce spravania na trhu aklacovych parametrov
sutaze. Tym umoziujii zicastnenému podniku
predvidat budice spravanie svojich konkurentov.
Znizenie neistoty na trhu ulahcuje koordinaciu
konkurentov na odberatel'skom trhu, ¢o sa spravidla
premieta do vyssich cien pre odbertel'ov.'?

Zaver

Nepriama vymena informacii mdze predstavovat
samostatné porusenie sit'azného prava Eurdpskej Gnie.
I napriek tomu, Ze v ramci tychto schém vystupuje
treti subjekt, ktory nie je v priamom konkurenénom
vzt'ahu s ostatnymi Gc¢astnikmi pdsobiacimi na jednom
stupni distribuéného, ¢i vyrobného retazca, tato
skuto¢nost’ nema za nasledok absenciu protisut'azného
ucelu, ¢i ucinku. Naopak, moze mat’ za nasledok vznik
pravnej zodpovednosti na stane vSetkych ucastnikov
schémy, a to bez ohl'adu na to, ¢i doslo k obohateniu
jednotlivych tGcastnikov a ¢i mozno preukazat’ tmysel.
Tak ako pri inych typoch vymeny informacii, kazda zo
schém bude potrebné skiimat individualne a vziat

pritom do Uvahy aj povahu informécii, spdsob
vymeny, ako aj dynamiku relevantného trhu.
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Vymena obchodnych informacii medzi konkurentmi vo svetle
sut’azného prava Eurdpskej tinie

Andrej Kralik

Abstrakt

V tomto ¢lanku sa zameriavame na vymenu informacii
medzi sutazitelmi z pohladu moznych dopadov na
hospodarsku sutaz. Tato oblast je pomerne
dynamicka, vyvija sa v nadvéznosti na rozhodovaciu
prax Eurdpskej komisie a judikatiru Sudneho dvora
Europskej unie. V ¢lanku sa venujeme tak
samostatnym schémam na vymenu informacii ako aj
vymenam informacii, ktoré si doplnkom SirSich
kartelovych schém. Na zaver sa venujeme
parametrom, ktoré je potrebné vziat do tuvahy pri
hodnoteni stladu schém na vymenu informécii medzi
konkurentmi so sutaznym pravom Eurdpskej unie.

KPiadové slova
EU, hospodarska stt’az, kartel, vymena informécii
1. Uvod

Vymena informacii medzi podnikmi je stastou
kazdodennej reality. Bez moznosti vymeny informacii
by sa podniky stali len "slepymi hraémi" bez
vedomosti o tom, ¢o sa deje na trhu a bez schopnosti
reagovat na meniace sa podmienky. Vo vicSine
pripadov je vymena informécii Gplne legitimnym
predpokladom na to, aby podnik mohol uskuto¢tiovat’
kvalifikované a uspesné obchodné rozhodnutia. Za
uréitych okolnosti moze mat vymena obchodnych
informécii dokonca pozitivne dopady na sutaz,
napriklad na podporu inovacii, ¢i stanovenie
spolo¢nych technickych $tandardov.

Medzi legitimnou vymenou informécii, ktorda ma na
sutaz pozitivny, pripadne neutrdlny dopad a
koluzivnou vymenou informacii s protisutaznymi
ucinkami vSak neexistuje jasna deliaca linia, ale skor
Seda zona. A prave tato Seda zona predstavuje vyzvu
pre nielen sutazné organy, ale hlavne pre podniky a
ich pravnych zastupcov, ktori maju zdujem pohybovat’
sa v hospodarskej sttazi v stilade s pravom. Tuto Sedu
zonu vsak vyuzivaju aj podniky, ktoré maju zadujem
ovplyvnit’ sataznit dynamiku na trhu. Hladaja pritom
Coraz kreativnejSie a subtilnejSie spdosoby ako
dosiahnut’ svoje ciele bez toho, aby vstupovali do
explicitnych kartelovych dohdd.

2. Vymena obchodnych informacii
Europskej unie

vV prave

Zékladnym vychodiskom pre posobenie podniku v
rdmci  hospodarskej sutaze je nezavislost. V
podmienkach zdravej hospodarskej sitaze by kazdy
podnik mal na trhu operovat’ samostatne a nezavisle.
Neistota podnikov ohl'adom cien a d’al§ich parametrov
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konkurencie vytvara konkurenény tlak, ktory prinasa
prospech kone¢nému spotrebitelovi v podobe vyssej
kvality a nizSej ceny. To samozrejme nevylucuje
pravo podniku rozumne sledovat’ trh, prispdsobovat
sa zmenenym podmienkam a anticipovat postup
konkurencie. Ako vsak judikoval uz v 70. rokoch 20.
storo¢ia Sudny dvor EU vo veci Suiker unie, nesmie
dojst’ k ziadnemu priamemu ¢i nepriamemu kontaktu
s ostatnymi konkurentmi na trhu, ktorého cielom
alebo nasledkom je ovplyvnenie iného podniku v jeho
konani, ¢i spristupnenie sposobu konania, ktoré
podnik zamy3la na trhu implementovat™.

Vo vztahu k vymene obchodnych informacii mézeme
rozliSovat’ dve kategorie. V prvom rade ide o vymenu
informacii, ktora je integralnou stcastou kartelu a vo
vztahu k fungovaniu kartelu plni len komplementarnu,
¢i podpornt funkciu. Protistitazné praktiky, akymi su
stanovovanie cien alebo delenie trhu by mohli
dlhodobo len tazko fungovat bez vymeny citlivych
informacii, ktoré jednak preukazuji plnenie
dohodnutého postupu zo strany ucastnikov kartelu
(monitoring) a zaroven sluzia na vynucovanie
dohodnutého postupu. V takychto pripadoch Eurépska
komisia spravidla konstatuje, ze vymena informacii
sledovala rovnaky protisutazny ciel ako hlavna
protisutazna praktika.

Druhou kategoriou je wvymena informdcii, ktora
nesprevadza iny druh protisitaznej praktiky a aj sama
o sebe zakladd poruSenie suitazného prava. Sudny
dvor EU v pripade Steel Beems judikoval, Ze schéma
vymeny dovernych informacii moéze poruSenim
sitazného prava per se?. Sudny dvor dospel k zaveru,
ze informdcie, ktoré si konkurenti vymienali boli
Spdsobilé ovplyvnit' spravanie na trhu, vzhladom na
to, ze kazdy z konkurentov vedel, ze je v dosledku
vymeny informacii pod kontrolou ostatnych
konkurentov a Ze mozu na trhu reagovat’ na spravanie
konkurentov vdaka aktualnej$im a presnej$im datam.
Sudny dvor vzal do Givahy, Ze ide o data, ku ktorym by
konkurenti za inych okolnosti nemali pristup. Sudny
dvor dospel k zaveru, ze schéma vymeny informacii
cite'ne znizila rozhodovaciu nezavislost’ zu¢astnenych

podnikov, ktoré nahradili bezné rizika sutaze
praktickou recipro¢nou spolupracou.
Ak vymena informacii naplni pojmové znaky

generalnej klauzuly vedie alebo moéze viest k
naruseniu sutaze a preto moze byt klasifikovana ako
kartel s prislusnymi nasledkami. Vymena citlivych
obchodnych informacii moéze mat’ ktorikol'vek troch
foriem praktik uvedenych v generalnej klauzule —

! Spojené veci C- 40-48/73, Suiker Unie a ini v Komisia, Zb.
1975, s. 1663.
2 T-141/94, Thyssen Stahl v Komisia, Zb. 1999, s. 11-347.



moze ist o dohodu, zosuladeny postup i rozhodnutie
zdruZenia podnikov.

Z rozsudku vo veci Thyssen Stahl vyplyva, Ze v
rozpore s ¢l. 101 ods. 1 Zmluvy o fungovani
Eurdpskej tnie (ZFEU) je akykolvek priamy alebo
nepriamy kontakt medzi podnikmi, ktorého cielom
alebo uc¢inkom je vytvorit’ sutazné podmienky, ktoré
nezodpovedaju normalnym podmienkam na trhu.

Z pohladu dopadov vymeny informacii na
hospodarsku  stitaz mozno hovorit o dvoch
zékladnych uginkoch. Hlavna obava vyplyva z
ulahCenia koordindcie konkurenéného spravania
prostrednictvom umelého zvysenia transparentnosti.
Sekundarna obava spoc¢iva v zabraneni pristupu na trh.
K nemu méze dojst len vtedy, ak st prislusné
informécie strategické pre hospodarsku sutaz. V tom
pripade, sa v dosledku vymeny komeréne citlivych
informécii dostanu konkurenti, ktori si mimo schémy,
do zna¢ne znevyhodneného postavenia z hladiska
hospodarskej sutaze v porovnani s konkurentmi, ktori
st zdruZzeni v rdmci systému na vymenu informécii.
Usmernenia Eurdpskej komisie o horinzontalnych
dohodach® zakotvuju domnienku o protisutaZznom
vysledku, ak ide o vymenu informécii

a) o buducich zameroch
b) individualnych konkurentov
c) ktoré sa tykaju cien alebo mnozstva.

Ak tento ciel' nie je prima facie zrejmy, je potrebné
pristipit’ v kazdom jednotlivom pripade k skumaniu
protisutaznych 0cinkov. Relevantné faktory, ktoré je
potrebné vziat' do uvahy, mézeme rozdelit’ do dvoch
skupin. V prvej skupine st faktory, ktoré sa tykajd
vymienanych informacii. Druha skupina faktorov sa sa
tyka relevantného trhu. Pokial’ ide o faktory tykajice
sa informacii, skumame predovSetkym: povahu,
Struktaru, periodicitu a aktudlnost’ informacii. Na
druhej strane pri relevantnom trhu sledujeme
homogénnost’ produktu, mieru koncentracie trhu,
bariéry vstupu na trh, spolo¢ny trhovy podiel
castnikov.* Tieto kritérid predznaduju, Ze hranica
medzi legalnou a nelegalnou vymenou informacii
mdze byt v niektorych pripadoch vel'mi tenka.

Je prirodzené, ze nie kazdd informéacia umoziuje
sutazitelom predvidat budice spravanie ich
konkurentov na trhu. Takd hodnotu maja len
informacie, ktoré disponuju urcitymi vlastnostami.
Konkurenti by si nemali vymienat’ informacie najmé o
aktudlnych a zamyslanych cenach, parametroch
rozhodujucich  pre cenotvorbu® & vyrobnych
nakladoch. Prirodzene, najcitlivejSie st informacie o
cenach, a to najma v pripadoch, kedy si konkurenti
vymienaju informacie o aktualnych, ¢i zamyslanych
cenach. Vzajomné informovanie o buddcich cenéach

3 Guidelines on the applicability of Article 101 [TFEU] to
horizontal cooperation agreements, [2011] OJ C 11/1.

4 FUNTA, R.. Vyznam analyzy obchodnych tokov pre
vymedzenie relevantného trhu v sutaznom prave, In:
Recenzovany sbornik pfispévkll z mezinarodni védecké
konference Pravni rozpravy 2014, str. 39.

% Napriklad informécia o aktualnych vyrobnych Kkapacitach
jednotlivych konkurentov na trhu, ktory je charakterizovany
konstatnym alebo predvidatelnym dopytom.
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konkurentom umoziuje, aby dosiahli spolo¢nu vyssiu
uroven cien bez toho, aby sa vystavili riziku straty
podielu na trhu alebo zacatia cenovej vojny. Pokial si
vSak spoloc¢nosti konkuruji so zretelom na vyskum a
vyvoj, su to predovSetkym udaje o technologiach,
ktoré mézu mat’ navyssiu strategicktl hodnotu.
Struktira informacii a urovei detailu zohravaju
podstatni  dlohu  pri  schopnosti  koordinacie
obchodnych stratégii podnikatelov. Ako Komisia
doévodila v pripade UK Tractors - ¢im st informacie
detailnejSie, presnejsie, aktudlnejSie, tym viac znizuji
uroven neistoty medzi podnikmi a tym viac odhal'uju
mozny budici postup konkurencie®. Pripad sa tykal
vymeny informéacii medzi konkurentmi
prostrednictvom  obchodnej  asociacie  vyrobcov
traktorov vo Vel'kej Britanii. Komisia na jednej strane
povaZovala za legitimnu vymenu sthrnnych data za
cely sektor. Vyhrady vSak mala voéi vymene
informcacii o obrate jednotlivych vyrobcov a o
obratoch dosiahnutych prostrednictvom obchodnych
zastupcov vyrobcu. Eurdpska komisia vzala pri
posudzovani pripadu do UGvahy vysok( periodicitu
vymen, vysoko koncentrovany trh a vysoké bariéry
pre vstup potencidlnych konkurentov na trh.
Informacie o individualnych obratoch vo velkej
casovej periodicite na vyosokokoncentrovanom trhu
posilnili transparentnost’ trhu a umoznili konkurentom
ziskat' okamzite prehlad o postupe konkurentov na
trhu a identifikovat’ zmeny v trhovych podieloch.
Takato transparentnost’ timila cenovt konkurenciu.

Vo vSeobecnosti plati, Ze vymena "skutoCne
verejnych informacii" nepredstavuje problematické
konanie. Ide o informdcie, ktoré st z pohladu
nakladov na pristup rovnako lahko dostupné pre
vsetkych sutazitelov a spotrebitel'ov. Ak spolocnost’
vykona jednostranné verejné vyhlasenie napriklad
prostrednictvom  médii, vo  vSeobecnosti  to
nevyvolava sutazné obavy. V zavislosti od
konkrétneho pripadu vSak nie je mozné vylucit, ze sa
zisti zosuladeny postup. Moze ist’ napriklad o situaciu
ked po takomto ozndmeni nasledovali verejné
oznamenia ostatnych konkurentov, pripadne aj
nadvdzujice prispbsobenie vlastnych ozndmeni
obsahu oznameni konkurentov. Pri posudzovani
konkrétneho pripadu je potrebné rozliSovat medzi
sthrnnymi  a individualnymi  datami. Vymenu
sthrnnych dat za cely sektor, najma ak ide o malo
koncentrovanom trhu, mozZno len tazko namietat’. Na
opaténom pdle stoja individudlne data na vysoko
koncentrovanom oligopolistickom trhu. Ako Komisia
dévodila v pripade Mastné kyseliny (Fatty acids),
zésadne nemozno namietat’ vo¢i vymene Statistickych
informécii cez obchodné zdruzenie alebo agentiru na
zber dat, a to aj napriek tomu, Ze sa poskytuju tdaje
rozdelené podla jednotlivych krajin alebo tovarov’.
To plati za predpokladu, Ze vymiefiané neumoznuju
identifikaciu jednotlivych podnikov. Z pohladu
aktualnosti, pripadne Casového podvodu dat
rozliSujeme medzi troma kategoriami informacii:

6 COMP 31.446, UK Agricultural Tractor Registration
Exchange, OJ 1992 L 68, p. 19.

7 COMP/39.168, Fatty Acids, Official Journal, L 3 -
6/01/1987, p. 17.



a) historické informécie,
b) recentné informaciami,
¢) buduce informéaciami.

Je len mala pravdepodobnost’, Ze vymena historickych
dat povedie k naruseniu hospodarskej sutaze. Cim sa
udaje starSie tym si menej uzito¢né pre monitorovanie
postupu konkurencie na trhu. Naopak vymena
recentnych a budacich tdajov moéze vyvolavat
sutazné obavy. Konkrétna prahova hodnota, po
prekroceni ktorej sa informacia stava historickou, nie
je stanovena. Ta zavisi predovsetkym od periodicity
opétovného dojednavania cien v danom odvetvi.
Nutnost’ individudlneho posudenia vyplyva i1 z
rozhodovacej praxe Komisie. Kym v pripade UK
Tractors registration za historické povazovala data
star$ie ako rok, v rozhodnuti CEPI-Cartonboard® zas
za  historické  boli  povazované  informécie
zhromazdené pred 4 tyzdiami.

Dalsim Gasovym faktorom je frekvencia, v akej
prebieha vymena informacii medzi konkurentmi.
Najproblematickejsie st casté vymeny informacii,
kedze spravidla umoziuji konkurentom lepsSie a
véasne prisposobit’ svoje obchodné stratégie k
spravaniu konkurentov. Zarovefi umoziuju lepSie
kontrolovat’ kartelové ujednania a postihovat’ ¢lenov
kartelu, ktori sa odchylili od dohodnutych podmienok.
Casti vymena informacii ulah¢uje prijatie odvetnych
opatreni voéi Clenovi Kkartelu, ktory sa rozhodol
nereSpektovat’ kartelové ujednanie. Ani toto kritérium
nemozno hodnotit’ izolovane, je potrebné skumat aj
faktory akymi su stabilita trhu, existencia dlhodobych
alebo naopak kratkodobych zmliv a pod.

Velkym vykriénikom je vSak rozsudok vo veci T-
Mobile Netherlands®, kde i jedno jediné stretnutie
konkurentov bolo Sudnym dvorom EU povaZované za
dostato¢né na zladenie spravania a nahradenie rizik
sut'aze praktickou spolupracou medzi podnikmi. Vzdy
je potrebné sledovat komplexnost’ kartelového
usporiadania. Kartel, ktory sa vyznauje spletou
zosuladenych postupov s cielom ovplyviiovat rozne
parametre sutaze si bude vyzadovat pravidelné
stretnutia pocas dlhSieho obdobia. Na druhej strane, ak
je cielom ucastnikov zosuladit svoj postup na
selektivnom zéklade len vo vztahu k jednému
parametru a dosiahnut’ jednorazovii zmenu na trhu,
potom na zistenie poruSenia postaci aj preukazanie
jedného stretnutia. Inymi slovami, nerozhoduje pocet
stretnuti, ale zistenie, ¢i koluzivne kontakty vytvorili
pre Ucastnikov  prilezitost oboznamit' sa s
vymieflanymi informaciami s cielom ovplyvnit
vzajomny postup na trhu a eliminovat’ tak sGtazny
tlak. V ramci skupiny faktorov, ktoré sa tykaju trhu je
potrebné skumat’ koncentraciu trhu, bariéry vstupu na
trh a homogenitu tovaru. Fragmentovany trh na
ktorom pdsobi vysoky pocet hracov nevzbudzuje
zvySenu pozornost’ sutaznych organov. Vo veci
EUDIM, ktory sa tykal vymeny informécii v rdmci
asocidcie vel’koobchodnikov s inStalacnym materalom,
Komisia usudila, Ze vymena informacii na trhu s viac

8 COMP/34.936, CEPI/Cartonboard, OJ [1996] C310/3.
9 C-8/08, T-Mobile Netherlands and Others, Zb. 2009, s. I-
4529.
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nez 3000 spolonostami nema citelny ucinok na
Strukttru trhu'®. To vSak neplati pri oligopolistickych
trhoch. Pre niekol’ko malo spolocnosti je lahsie
dosiahnut’  spolo¢nid  dohodu o podmienkach
koordinacie a sledovat’ odchylky, ¢o umoziuje 'ahsie
udrzovat’ tajne dohodnuty protisitazny vysledok.
Komisia vSak vo viacerych pripadoch povazovala za
nepovolend aj takd vymenu vymenu, na ktorej sa
podielalo vdcsie mnozstvo sttazitelov. V pripade
Wirtschaftsvereinigung Stahl Komisia posudzovala
vymenu, ktorej sa za¢astnilo 16 podnikov!!. Vo vyssie
citovanom rozhodnuti CEPI-Cartonboard Komisia
posudzovala a nasledne pokutovala vymenu informéacii
cez asociaciu, ktord mala az 30 ¢lenov. Samozrejme s
vysSim poctom zucastnenych podnikov rastie i
naroénost’ ulohy sttaznych organov pri preukazovani
sposobilosti vymeny informacii ul'ahit’ protisutazné
psravanie aj napriek atomizovanej $truktare trhu.
Pokial ide o hodnotenie bariér vstupu na trhu,
Eurépska komisia v konkrétnom pripade skiima, ¢i
posudzovany trh ma otvoreny, alebo uzavrety
charakter. Samozrejme, jednoduchsie je dosiahnut’ a
udrzat’ protisutazny ciel’ na trhu, ktory sa vyznacuje
vysokymi prekdzkami vstupu. V spominanom pripade
UK Tractors Komisia hodnotila napriklad potrebu
Sirokej distribu¢nej a servisnej siete a silna lojalitu k
znacke. A plati to aj naopak: tam, kde su prekazky
vstupu na trh zanedbatel'né je oligopolisticky charakter
trhu len do¢asnym javom. Dal$im kritériom, ktoré sa v
rozhodovacej  praxi  objavuje v  pripadoch
posudzovania vymeny informacii je homogenita
tovaru. Plati, Ze je TahSie dosiahnut' stanoveny
protisitazny ciel a nasledne kontrolovat’ jeho
dodrziavanie, ak sa na danom trhu obchoduje len s
jednym tovarom, ktory je v zéasade rovnaky pre
vSetkych sutazitelov. Na diferencovanom trhu s
va¢sim mnozstvom réznych produktov je tato Gloha
podstatne naro¢nejsia.

3. Zaver

Pri posudzovani legality schém na vymenu informécii
je vzdy potrebné postupovat v kazdom pripade
individualne. Vysledok posudzovania bude vzdy
zalezat’ od kombinacie viacerych faktorov. Vzdy bude
potrebné zohladiiovat povahu informacii, sposob
vymeny, ako aj dynamiku relevantného trhu. Tieto
kritéria by nam mali pomoct’ pri hodnoteni toho, ¢i
zvySena transparentnost’ na trhu ma priaznivy dopad
na hospodarsku sitaz, alebo naopak vyvolava sutazna
ujmu.
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Alternativne rieSenie spotrebitel’skych sporov v Eurdopskej tnii
Andrej Kralik

Abstrakt

V tomto ¢lanku sa sustred’'ujeme na pravne zakotvenie
alternativnych spdsobov rieSenia spotrebitel'skych
sporov v podmienkach Eurépskej Unie. Na Uvod sa
nenujeme legislativnemu vyvoju v tejto oblasti, na co
nadvézuje detailnejsi pohl'ad na kldiCové parametre
smernice o alternativnom rieSeni spotrebitel'skych
sporov. Na zaver sa venujeme transpozicii prislusnej
eurdpskej legislativy do pravneho poriadku Slovenskej
republiky.

KPacové slova

EU, ochrana spotrebitelov, alternativne rieSenie
sporov

1. Uvod

V roku 2010 sa kazdy piaty spotrebitel’ v EU stretol
pri nakupe tovaru alebo sluzieb na jednotnom trhu s
problémami, v dosledku ¢oho vznikli finanéné straty
v odhadovanej vyske 0,4 % HDP EU! Len mala &ast
spotrebitelov v EU sa domsha ucinnej napravy.
Odhaduje sa, Ze ak by sa spotrebitelia v EU mohli pri
svojich sporoch spolahnut na dobre fungujuce a
transparentné alternativne rieSenie sporov, mohlo by to
priniest’ ispory na urovni 22,5 miliardy EUR ro¢ne, ¢o
zodpoveda 0,19 % HDP Eurdpskej tnie. Toto &islo
zahfha len priame finanéné uspory a nezohladiuje
tazsie vycislitelné hodnoty, ktoré st rovnako dolezité
pre fungovanie trhu, ako je vdcsia dovera, vztahy so
zékaznikmi a dobré meno podniku. Uz pri
koncipovani vnatorného trhu EU sa vychadzalo z
predpokladu, Ze volny pohyb tovaru a sluzieb v ramci
EU moze fungovat len ak bude zabezpetena
primerand ochrana spotrebitela, vratane moznosti
cezhrani¢ného presadzovania spotrebitel'skych prav
ako aj rieSenia spotrebitel'skych sporov. Vnutorny trh
by mal spotrebitelom poskytovat’ pridana hodnotu v
podobe  vySSej kvality, vdcSej rozmanitosti,
primeranych cien a vysokych bezpecnostnych
poziadaviek na tovar a sluzby, ¢o by malo podporit’
vysoku uroven ochrany spotrebitel’a.

! Commission Staff Working Paper, Impact Assessment
Accompanying the Document Proposal for a Directive of the
European Parliament and of the Council on Alternative
Dispute Resolution for consumer disputes (Directive on
consumer ADR) and Proposal for a Regulation of the
European Parliament and of the Council on Online Dispute
Resolution for consumer disputes (Regulation on consumer
ODR), SEC (2011) 1408 final, s. 5.
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2. Legislativny vyvoj

Spociatku Europska komisia podporovala zavadzanie
alternativnych  nastrojov  pre rieSenie  sporov
prostrednictvom  nezavaznych  aktov.  Napriek
odporucaniam Komisie 98/257/ES z 30. marca 1998 o
zasadach platnych pre organy zodpovedné za
mimosidne rieSenie spotrebitelskych sporov? a
2001/310/ES zo 4. aprila 2001 o zasadach pre
mimosudne organy, ktoré sa zaoberaju konsenzualnym
urovnanim spotrebitel'skych sporove. Tento pristup
vsak nenaplnil povodné oCakavania. Napriek tomu, Ze
v niektorych krajinach EU alternativne spdsoby
rieSenia sporov funguju, existuju mnohé krajiny, ako
aj sektory podnikania, kde alternativne rieSenie
spotrebitel'skych  sporov  nefunguje  uspokojivo,
pripadne nefunguje vobec. Ak aj tieto postupy
existuju, ich kvalita sa v jednotlivych &lenskych
Statoch znacéne 1iSi, pricom najmé cezhrani¢né rieSenie
sporov sprevadzaju faktické a pravne prekazky.
Absencia uéinného a nizkonakladového rieSenia
cezhraniénych sporov tak prispieva k neziaducej
fragmentacii vnatorného trhu EU. Eurdpska komisia
preto predstavila legislativny ndvrh na UGpravu
alternativneho rieSenia sporov v roku 2011, ktory by
tuto oblast’ ucelene pokryl. Pravnym zakladom pre
legislativnu upravu v tejto oblasti je ¢lanok 114 a
¢lanok 169 Zmluvy o fungovani Eurdpskej tnie
(ZFEU). V ¢&lanku 169 ods. 1 a ods. 2 pism. a) ZFEU
sa stanovuje, ¢ Unia ma prispievat’ k dosiahnutiu
vysokej urovne ochrany spotrebitelov opatreniami,
ktoré prijima podla &lanku 114 ZFEUS. Ochrana
spotrebitela vSak nachadza oporu aj v Charte
zékladnych prav Europskej Unie, ktord vo svojom
¢lanku 38 stanovuje, e Unia svojimi politikami
zabezpeCuje vysok(i urovent ochrany spotrebitela.
Legislativny proces na drovni Eurdpskeho parlamentu
a Rady bol ukonceny v roku 2013, kedy bola prijata
smernica ¢ 11/2013/ES o alternativnom rieSeni
spotrebitel'skych sporov, ktorou sa meni nariadenie
(ES) ¢. 2006/2004 a smernica 2009/22/ES (smernica).
Pravnu Gpravu v tejto oblasti doplnilo v tom istom
roku nariadenie Eurdpskeho parlamentu a Rady ¢.
524/ 2013 o rieSeni spotrebitel'skych sporov on-line,
ktorym sa meni nariadenie (ES) ¢. 2006/2004 a
smernica 2009/22/ES (nariadenie). Smernica a

20.v. ES L 115, 17.4.1998, s. 31.

3U.v.ESL 109, 19.4.2001, s. 56.

4 FUNTA, R., NEBESKY, §., JURIS, F.: Eurépske pravo,
str. 442.

® Kritickt analyzu vhodnosti pravneho zdkladu mozno najst
u: RUHL, G.: Alternative and Online Dispute Resolution for
Cross-Border Consumer Contracts: a Critical Evaluation of
the European Legislature's Recent Efforts to Boost
Competitiveness and Growth in the Internal Market, In:
Journal of Consumer Policy, str. 466 a nasl.



nariadenie st dva vzajomne prepojené a dopiiajice sa
legislativne nastroje. V nariadeni sa ustanovuje
vytvorenie on-line platformy, ktora spotrebitelom a
obchodnikom poskytne jednotné pristupové miesto pre
mimosudne rieSenie sporov, a to prostrednictvom
subjektov alternativneho rieSenia sporov, ktoré budu
prepojené s platformou.

3. Analyza obsahu smernice

Primdrnym cielom smernice je umoznit, aby
obchodnici so sidlom v jednom ¢lenskom §tate mohli
patrit’ do posobnosti subjektu alternativneho riesenia
sporov, ktory je usadeny v inom ¢lenskom State. Na
ucely zlepSenia pokrytia a pristupu spotrebitelov k
alternativnemu rieSeniu sporov v celej Unii by &lenské
Staty mali mat’ moznost’ rozhodnut’ sa vyuzit' subjekty
rieSenia sporov so sidlom v inom ¢lenskom $tate alebo
regionalne, nadnarodné alebo celoeurdpske subjekty.
Moznost’ vyuzitia nadnarodnych alebo celoeurdpskych
subjektov pre rieSenie sporov vSak Clenské Staty
nezbavuje povinnosti zabezpeCit Uplné pokrytie
subjektov alternativneho rieSenia sporov a pristup
spotrebitelov k tymto subjektom. Vysoka uroven
ochrany spotrebitelov by sa mala dosiahnut’ tym, Ze
spotrebitelia budi moct’ na dobrovolnom zéaklade
predkladat’ staznosti na obchodnikov subjektom, ktoré
ponukaji nezavislé, nestranné, transparentné, ucinné,
rychle a spravodlivé postupy alternativneho rieSenia
sporov. Smernica zabezpecuje uplatnenie
alternativneho rieSenia sporov vo vsetkych oblastiach
na Grovni EU. Znamena to, Ze postupy alternativneho
rieSenia sporov budu uplatnitelné na vsetky zmluvné
spory Vv kazdom odvetvi trhu aVvkazdom clenskom
State EU. Z hladiska rozsahu uplatiiovania smernice
mozno rozliSit’ pozitivne a negativne vymedzenie jej
posobnosti. V'  zmysle pozitivneho vymedzenia
uvedeného v ¢lanku 2 ods. 1 sa smernica sa vzt'ahuje
na postupy mimosudneho rieSenia domacich a
cezhranicnych sporov, ktoré sa tykaji zmluvnych
zavézkov vyplyvajacich z kupnych zmlav alebo zo
zmliv o sluzbach medzi obchodnikom so sidlom v
Unii a spotrebitelom s pobytom v Unii, pri ktorych
zasahuje subjekt alternativneho rieSenia sporov, ktory
navrhne alebo ulozi rieSenie, alebo oboch ucastnikov
spoji s cielom ulah¢it’ zmierlivé rieSenie. Ustanovenie
Clanku 2 ods. 2 smernice obsahuje negativne

vymedzenie rozsahu aplikécie smernice. lde
predovSetkym o sluzby vSeobecného zaujmu
nehospodarskeho charakteru, spory medzi

obchodnikmi (b2b spory), pokusy o stdny zmier,
poskytovanie zdravotnickej starostlivosti, ako aj
poskytovanie verejného vysSieho alebo dalSieho
vzdelavania. Rovnako sem nepatria konania pred
subjektmi rieSenia sporov, ktorych zamestnanci su s
obchodnikom v zavislom vztahu. Smernica nastavuje
kvalitativne kritéria, ktoré bude musiet’ spfﬁat’ kazdy
subjekt pdsobiaci v oblasti alternativneho rieSenia
sporov. Ugelom tychto kritérii je zabezpegit' uginné,
spravodlivé, nezavislé a transparentné rieSenie
spotrebitel'skych  sporov. Obchodnici, ktori sa
dobrovolne zaviazu k alternativnemu rieSeniu sporov
alebo st povinni ho uplatiiovat’ ex lege, budi musiet’
informovat’ spotrebitel'ov o pristupe k alternativhemu
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rieSeniu  sporov na svojich webovych strankach
a vo svojich vseobecnych obchodnych podmienkach.
Vsetci  obchodnici  budii  musiet’  spotrebitelov
informovat o alternativnom rieSeni sporov Vv
pripadoch, ak spor nie je mozné urovnat’ priamo medzi
spotrebitefom a obchodnikom. Smernica harmonizuje
poziadavky na odbornost osdb poverenych rieSenim
spotrebitel'skych sporov. Od tychto osob sa ocakava,
ze budl mat’ potrebné znalosti a zru€nosti v oblasti
alternativneho alebo stidneho riesenia spotrebitel'skych
sporov, ako aj vSeobecné znalosti v oblasti prava.
Medzi zéruky nestrannosti a nezavislosti patri
dostatocne dlhé funkéné obdobie, zdkaz prijimat
pokyny od ucastnikov konania a ich zastupcov, zakaz
odmetiovania viazaného na vysledok postupu a
oznamovacia povinnost’ o akychkol'vek okolnostiach,
ktoré by mohli mat’ vplyv na nestranné a nezavislé
rozhodovanie alebo ktoré by mohli spdsobit’ konflikt
zaujmov. Poziadavky transparentnosti alternativneho
rieSenia sporov zahfiiaju publikovanie Sirokého
rozsahu informacii na webovom sidle poskytovatela
rieSenia sporov, ako aj na trvalom nosi¢i a inymi
vhodnymi a primeranymi spdsobmi. Tieto informéacie
sa tykaju predovsetkym kontaktnych udajov, druhu
sporov, hmotnopravnych a proceduralnych pravidiel,
jazykov na predkladanie staZznosti a nakladov na
konanie. Vysoké naroky na transparentnost’ sa
odzrkadl'uju aj na povinnosti uverejiiovat’ Statistiky o
pocte prijatych st'aznosti i odmietnutych sporoch, o
pocte a percentudlnom podiele rieSeni v prospech
spotrebitelov i o priemernej diZke rieSenia sporov.
Ocakavania o u¢innosti alternativneho rieSenia sporov
by mali byt naplnené prostrednictvom moznosti online
a offline pristupu k ucastnikom, absencie povinného
pravneho zastlpenia a nastavenie maximalnej lehoty
pre rozhodnutie sporub. Atraktivitu tohto spdsobu
rieSenia sporov by malo zabezpecit' aj to, Ze konanie
musi byt pre spotrebitela bezplatné alebo len za
symbolicky poplatok. Skutocnost, ze konanie bude
bezplatné alebo len za symbolicky poplatok
prirodzene neznamena, ze uritd ¢ast bremena budu
spotrebitelia znaSat'® nepriamo, prostrednictvom
zvySenej ceny spoOsobenej  vySSimi  ndkladmi
obchodnikov. KedZze cena je spravidla podmienena
nakladmi, je viac nez pravdepodobné, Ze cena tovarov
a sluzieb bude reflektovat’ aj celkové naklady na
rieSenie  sporov  so  spotrebitelmi.  Zaruky
spravodlivého procesu obsahuju pristup tcastnikov k
spisu, pravo na vyjadrenie sa k obsahu spisu, pravo na
zastUpenie a pravo na informécie o vysledku postupu’.
Na druhej strane mozno konstatovat, Ze slabym
miestom smernice mdze byt ponechanie pravnych
ucinkov, ktoré bude mat vysledok postupu

& Vysledok postupu alternativneho riesenia sporu sa musi
spristupnit’ v lehote 90 kalendarnych dni odo dna, kedy
poskytovatel' rieSenia sporov dostal staznost’ a uplny spis
staznosti. V pripade velmi zlozitych sporov moze
poskytovatel’ rieSenia sporu tato lehotu predizit, o dom viak
musi upovedomit’ tiastnikov.

" K procesnym zarukam pozri blizsie: CREUTZFELDT, N.:
How Important is Procedural Justice for Consumer Dispute
Resolution? A Case Study of an Ombudsman Model for
European Consumers, In: Journal of Consumer Policy, str.
527-546.



alternativneho rieSenia sporu na vnutrostatne pravo.
Mozno sa tiez domnievat’, Ze smernica v plnej miery
neodstrani existujuce obavy spotrebitel'ov pokial ide o
jazykovu bariéru vyplyvajicu z cezhrani¢nych sporov.

4. Transpozicia smernice na Slovensku

Clenské krajiny boli povinné prevziat’ ustanovenia
smernice do vnitrostatnych pravidiel a postupov do 9.
jala  2015. Slovenskd republika smernicu véas
neimplementovala, ¢o vyustilo do zacatia konania o
poruseni pravnych predpisov EU®. Néarodna rada
Slovenskej republiky napokon smernicu prevzala
zédkonom ¢. 391/2015 z 12. novembra 2015 o
alternativnom rieSeni spotrebitel'skych sporov a o
zmene a doplneni niektorych zadkonov (zakon). Z
pohladu jednotlivych metéd mimosudneho rieSenia
Sporov, zakon vytvara dal§iu moznost k uz
existujucim  spésobom  napravy, akymi sU
spotrebitel'ské rozhodcovské konanie® a mediacial®.
Zakon vytvara priestor pre fungovanie dvoch kategorii
subjektov alternativneho rieSenia sporov. V prvej
skupine su organy, ktorych pdsobnost’ v tejto oblasti je
uréend priamo zdkonom. V zmysle ustanovenia § 3
ods. 2 zakona sem patria Urad pre regulaciu sietovych
odvetvi, Urad pre regulaciu elektronickych
komunikacii a postovych sluzieb a Slovenska
obchodna in$pekcia. Druhym okruhom subjektov
alternativneho rieSenia sporov su pravnické osoby,
ktoré budii zapisané do osobitného zoznamu. Ziadost
o zapis do zoznamu modze podat pravnickd osoba
zalozend alebo zriadend na ochranu spotrebitela,
komora zriadena zdkonom alebo zaujmové zdruZenie
najmenej desiatich pravnickych osdb. Zakon zakotvuje
procesnit stranku alternativneho rieSenia
spotrebitel'skych sporov, vratane zacatia konania na
navrh spotrebitel'a, obsahovych naleZitosti navrhu,
podmienok na odmietnutie ndvrhu a priebehu konania.
Alternativne rieSenie sporu moze vyustit’ do uzavretia
dohody o vyrieSeni sporu. Navrh dohody vypracuje
navrh dohody, ak je po dokladnom zhodnoteni
vsetkych zistenych skuto¢nosti a vyjadreni stran sporu
zrejmé, Ze strany sporu maju zaujem o zmierlivé
vyrieSenie sporu. Dohoda, ktora vznikne ako vysledok
alternativneho rieSenia sporu je pre strany sporu
z4vazna.

5. Zaver

bolo moznosti

Ambiciou  smernice rozsirit’
spotrebitel'skych sporov a vytvorit' tak predpoklady
pre mimosudne presadzovanie spotrebitel'skych prav.
Smernica ponechala viacero otazok otvorenych, ¢o
vytvorilo urcity manévrovaci priestor pre c¢lenské
krajiny. Cast z tychtro otazok sa podarilo v
podmienkach Slovenskej republiky zodpovedat v
ramci procesu transpozicie. Otvorenou zostava otazka
vymozitelnosti dohdd o vyrieSeni sporu, ktoru vsak

8 Letter of Formal Notice, Art. 258 TFEU, Infringement No.
20150502.

® Zakon &. 335/2014 Z.z. o spotrebitel'skom rozhodcovskom
konani.

10 Zakon ¢. 420/2004 Z.z. o mediécii.
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zrejme pomoze zodpovedat’ az pravna prax. Z pohladu
presadzovania spotrebitel'skych prav je klacové, aby
alternativne rieSenie spotrebitel'skych sporov neostalo
len na papieri, ale aby sa v om najvacSej miere
uplatnovalo v  praxi. Efektivne  fungovanie
alternativneho rieSenia spotrebitel'skych sporov by
prispelo  nielen k  G&innému  presadzovaniu
spotrebitel'skych prav, ale aj k odbremeneniu sustavy
vSeobecnych stdov, ktoré su zahltené sporovou
agendou suvisiacou s ochranou spotrebitela. Z
eurdpskej perspektivy zas vytvorenie fungujicich
nastrojov na mimosudne rieSenie spotrebitel'skych
sporov a ich vyuzivanie v praxi vytvori predpoklady
na posilnenie dovery spotrebitelov v cezhrani¢né
transakcie a na postupné odburavanie fragmentacie
vnatorného trhu EU.

Pouzita knizna a ¢asopisecka literatira

CREUTZFELDT, N. (2014): How Important is
Procedural Justice for Consumer Dispute Resolution?
A Case Study of an Ombudsman Model for European
Consumers, In: Journal of Consumer Policy, Vol. 37
4).

FUNTA, R., NEBESKY, S. JURIS, F. (2012):
Eurépske pravo, Tribun EU, Brno.

RUHL, G. (2015): Alternative and Online Dispute
Resolution for Cross-Border Consumer Contracts: a
Critical Evaluation of the European Legislature's
Recent Efforts to Boost Competitiveness and Growth
in the Internal Market, In: Journal of Consumer
Policy, Vol. 38 (4).

N&rodna legislativa Slovenskej republiky

Zakon ¢. 335/2014 Z.z. o spotrebitel'skom
rozhodcovskom konani a o zmene a doplneni
niektorych zakonov.

Zakon ¢. 420/2004 Z.z. o mediacii a o zmene a
doplneni niektorych zakonov v zneni neskorSich

predpisov.



Coexistence of leniency programmes of the EU and of the Member
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Abstract

Purpose of this article is to examine the interrelation
between national and European leniency programmes.
In particular, it deals deal with the question of whether
the immunity or leniency applicants who come
forward with the Commission have reasons to rely on
such submission also before the national competition
authorities.
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1. Introduction

European competition law seeks to ensure the coherent
application of the competition rules in the Member
States by means of a cooperation mechanism between
the Commission and the national competition
authorities!. That mechanism is known as the
European Competition Network (ECN). Together the
national competition authorities and the Commission
form a network of public authorities: they act in the
public interest and cooperate closely in order to
protect competition. The network is a forum for
discussion and cooperation in the application and
enforcement of EC competition policy. It provides a
framework for the cooperation of European
competition authorities in antitrust cases and is the
basis for the creation and maintenance of a common
competition culture in Europe?. It is settled case-law
that the cooperation mechanism between the
Commission and the national competition authorities
which was set up in Chapter IV of Regulation
No 1/2003 is intended to ensure the coherent
application of the competition rules in the Member
States®. Purpose of this article is to analyse
interrelationship between the leniency programme of
the EU and leniency programmes adopted by the
national competition authorities of the Member States.
The European Commission adopted its first leniency
programme in 1996.

! Council Regulation (EC) No 1/2003 of 16 December 2002
on the implementation of the rules on competition laid down
in Articles 101 [TFEU] and 102 [TFEU] (0J 2003 L 1, p. 1).
2 Commission Notice on Cooperation with the Network of
Competition Authorities (OJ 2004, C 101, p. 43, para 1.

3 C-429/07 Inspecteur van de Belastingdienst v X, [2009]
ECR 1-4833, para. 20 and C-375/09, Prezes Urzedu Ochrony
Konkurencji i Konsumentéw v Tele2 Polska sp. z o.0.,
devenue Netia SA, [2011], ECR 1-3055, para. 26.

4 Commission Notice on Immunity from fines and reduction
of fines in cartel cases, OJ C 298, 8.12.2006, pp. 17-22 and
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2. EU leniency programme

In 2006, the ECN adopted, at the European level, a
Model Leniency Programme®. Those programmes are
intended, inter alia, to promote the uncovering of
unlawful conduct by encouraging participants in
cartels to report them. The leniency system is based on
the principle that the competition authorities are to
grant immunity from fines to the undertaking that
reports its participation in a cartel if it is the first to
submit evidence, inter alia, enabling the finding of an
infringement of the competition rules.

The ECN Model Leniency Programme aims to
alleviate the burden associated with multiple filings by
introducing a model for a wuniform summary
application system for cases for which the
Commission is particularly well placed. The purpose
of the ECN Model Leniency Programme is to ensure
that potential leniency applicants are not discouraged
from applying as a result of the discrepancies between
the existing leniency programmes within the ECN.
The ECN Model Programme therefore sets out the
treatment which an applicant can anticipate in any
ECN jurisdiction once alignment of all programmes
has taken place. In addition, the ECN Model
Programme aims to alleviate the burden associated
with multiple filings in cases for which the
Commission is particularly well placed by introducing
a model for a uniform summary application system.
The ECN Model Programme sets out a framework for
rewarding the cooperation of undertakings which are
party to agreements and practices falling within its
scope. The ECN members commit to using their best
efforts, within the limits of their competence, to align
their respective programmes with the ECN Model
Programme. However, the ECN Model Programme
does not prevent a national competition authority from
adopting a more favourable approach towards
applicants within its programme.

Nevertheless, based on the Commission Notice on
cooperation within the ECN® and the ECN model
leniency programme, there is no “one-stop shop” for
leniency applications. The ECN Model Leniency
Programme and the Commission's Notice on co-
operation within the network of competition
authorities have already been held by the Court of
Justice not to be binding on Member States’. Indeed,

was amended by Communication from the Commission —
Amendments to the Commission Notice on Immunity from
fines and reduction of fines in cartel cases, Official Journal C
256, 5.8.2015, p.1.

5 ECN Model Leniency Programme was revised in 2012.

& Commission Notice on cooperation within the Network of
Competition Authorities, OJ C 101, 27.4.2004.

7 C-360/09, Pfleiderer AG v Bundeskartellamt, [2011], ECR
1-5161, para 21-22.


http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52004XC0427%2802%29
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52004XC0427%2802%29
http://ec.europa.eu/competition/ecn/documents.html
http://ec.europa.eu/competition/ecn/documents.html

they were published in the "C" series of the Official
Journal of the European Union, which is not intended
for the publication of legally binding measures.
Accordingly, even if the guidelines set out by the
Commission may have some effect on the practice of
the national competition authorities, it is, in the
absence of binding regulation under European Union
law on the subject, for Member States to establish and
apply national rules on the leniency procedures.

As indicated above, in the absence of a European
Union-wide system of fully harmonised leniency
programmes, an application for leniency to a given
authority is not to be considered as an application for
leniency to any other authority. It is therefore in the
interest of the applicant to apply for leniency to all
competition authorities which have competence to
apply Article 101 of the Treaty on Functioning of the
European Union (TFEU) in the territory which is
affected by the infringement and which may be
considered well placed to act against the infringement
in question. In view of the importance of timing in
most existing leniency programmes, applicants will
also need to consider whether it would be appropriate
to file leniency applications with the relevant
authorities simultaneously. It is for the applicant to
take the steps which it considers appropriate to protect
its position with respect to possible proceedings by
these authorities.®

3. Coexistence of leniency programmes of the EU
and of the Member States in the light of recent
case-law of the EU Court of Justice

In recent case DHL Express® the Court of Justice of
the EU had the opportunity to evaluate interplay
between the leniency programmes of the European
Union and of the Member States. In 2007, the Italian
national competition authority (Autorita Garante della
Concorrenza e del Mercato, ‘the AGCM”) adopted, at
the Italian level, a similar model providing for a
‘summary’ leniency application. In 2007 and 2008,
DHL Express (ltaly) and DHL Global Forwarding
(ltaly), Agility Logistic and Schenker Italiana
submitted separate applications for leniency to the
Commission and to the AGCM. They alleged that EU
competition law had been infringed in the international
freight forwarding sector. DHL claimed that it should
have been awarded first spot in Italy since it had been
the first company to come forward with regard to
freight forwarding cartels as evidenced by its
application to the Commission. According to DHL, the
AGCM should thus have considered the summary
marker it received as connected to the Commission
application and should have thus granted DHL
immunity.

On 15 June 2011, the AGCM found that several
undertakings, including DHL, Schenker and Agility,
had participated in a cartel in the international road
freight forwarding sector affecting operations to and

8 Commission Notice on cooperation within the Network of
Competition Authorities, para 38.

9 C-428/14, DHL Express (ltaly) S.r.l. and Others v Autorita
Garante della Concorrenza e del Mercato and Others,
ECLI:EU:C:2015.
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from Italy. In that decision, the AGCM recognised that
Schenker was the first company to have applied to it
for immunity from fines in Italy for road freight
forwarding, since that company had submitted its
application on 12 December 2007. Accordingly, under
the national leniency programme, no fine was imposed
on Schenker. DHL and Agility, however, were ordered
to pay fines (which were subsequently reduced). DHL
brought an action before the Italian courts for
annulment of the AGCM’s decision. It argued, inter
alia, the AGCM had erred in finding that it had not
made the first national application for leniency and
that it was therefore not entitled to immunity from
fines. According to DHL, AGCM should have taken
into account the leniency application submitted to the
Commission on 5 June 2007, prior to the application
made by Schenker to the AGCM.

The Italian Supreme Administrative Court (Consiglio
di Stato) approached the Court of Justice with request
for a preliminary ruling. The Court of Justice was
asked to interpret EU law concerning the relationships
between the various procedures coexisting within the
ECN. In the first question the national court asked
whether the national competition authorities deviate
from the instruments defined and adopted by the
European Competition Network and, in particular,
from the Model Leniency Programme. In the second
and third question the referring court sought
explanation about the legal link between the main
application for immunity that an undertaking has
submitted or is about to submit to the Commission and
the simplified application for immunity submitted by
that undertaking to a national competition authority in
respect of the same cartel.

In its judgment, the Court held that instruments
adopted in the context of the ECN, including the
Model Leniency Programme, are not binding on
national competition authorities, irrespective of the
judicial or administrative nature of those authorities.
According to the Court of Justice, leniency
programmes are not connected to one another, but
“coexist autonomously”. The national competition
authorities are free to adopt leniency programmes and
each of those programmes is autonomous, not only in
respect of other national programmes, but also in
respect of the EU leniency programme.

The autonomy of leniency programmes must
necessarily extend to the various applications for
immunity submitted to the Commission and to the
national competition authorities, given that they
constitute an integral part of those programmes. In that
respect, the Court held that the autonomy of those
applications follows directly from the fact that there is,
at the EU level, no single system of self-reporting for
undertakings that participate in cartels in breach of
Article 101 TFEU. That autonomy cannot, moreover,
be affected by the fact that the various applications
concern the same infringement of competition law.
Furthermore, according to the Court, there is no legal
link between the application for immunity submitted
to the European Commission and the summary
application submitted to a national competition
authority in respect of the same cartel, with the result
that the national authority is not required to assess the



summary application in the light of the application for
immunity and is not required to contact the
Commission in order to obtain information on the
purpose and results of the leniency procedure carried
out at the European level.

Moreover, the Court noted that EU law does not
preclude a national leniency system which allows the
acceptance of a summary application for immunity
from an undertaking which had submitted to the
Commission, in parallel, not an application for full
immunity, but rather a mere application for reduction
of the fine. Consequently, national law must allow the
possibility for an undertaking which was not the first
to submit an application for immunity to the
Commission and which, accordingly, was eligible,
before the Commission, only for a reduction of the
fine (and not full immunity), to submit a summary
application for (full) immunity to the national
competition authorities. In other words, a national
competition authority is allowed to accept a summary
application for full immunity from an undertaking that
had not applied for full immunity with the European
Commission but had only sought a reduction in fines
at EU level. That conclusion follows from the non-
binding nature of the instruments adopted in the
context of the ECN (including the ECN Model
Leniency Programme) as regards the national
competition authorities.

It follows from the reasoning provided by the Court
that in situation where the national leniency
application has a more limited scope than the EU
application, the national authority is not required to
contact the European Commission or the applicant in
order to establish whether the applicant has discovered
illegal conduct that is covered by the EU immunity
application but not by the national summary
application. Conversely, it is upon the applicants to
file summary applications in all potentially relevant
jurisdictions in the EU.

4, Conclusion

It follows from the judgment in DHL Express case that
national competition authorities are bound by neither
EU legislation nor an ECN standard when dealing
with leniency applications. CJEU reaffirmed the
independence of national and EU leniency programs
under which national and EU-wide application are
treated separately by the European Commission and
by the national competition authorities pursuant to
their own national legislation. The Court reiterated
that the European Commission’s notice on cooperation
between it and the national competition authorities and
its leniency notice do not bind national competition
authorities.

The ruling clarifies that Member States are free to
introduce leniency programmes with different
requirements and whose summary applications, if
applicable, have no legal link to the application to the
Commission. Hence potential leniency applicants have
no reason to trust that a full application to the
Commission serves as a “one-stop-shop” but must file
summary applications simultaneously in all potentially
relevant jurisdictions. It is highly advisable to keep
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those summary applications updated in order to ensure
that they are covered in the event that the European
Commission narrows down its investigation to only
certain aspects of a cartel, leaving the national
authorities to investigate other aspects of the cartel at
the national level.
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