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Editorial k letnej edicii
SOCIETAS ET IURISPRUDENTIA 2021

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila druhé ¢islo deviateho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
rocne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktudlne, druhé ¢islo deviateho ro¢nika ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA pontka celkovo pat samostatnych vedeckych studii, ako
aj jednu recenziu uznaniahodnej vedeckej publikacie, napisanych v dvoch
réznych jazykoch - vangli¢tine aslovenéine. Vramci rubriky ,Stidie”
v poradi prva stidia prinasa Citatel'om vel'mi komplexny a podrobny po-
hl'ad na urcujlice pravne ustanovenia a praktické otazky suvisiace s roz-
hodnutim zamestnavatel'a o organizacnej zmene a obchodnym vedenim

EDITORIAL 13
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spoloc¢nosti podla slovenského pravneho poriadku. Nasledujica studia
dokladne analyzuje, sprehl'adiiuje a prikladne vysvetl'uje problematiku
kriminalizdcie drzby a prechovavania omamnych latok podla platného
trestného prava v Pol'sku. Tretia Studia sa venuje vel'mi podrobnému sys-
tematickému objasneniu, ako aj hibkovej analyze a komplexnému porov-
naniu vybranych, obzvlast palc¢ivych problémov sucasnej Upravy ukrajin-
ského obchodného prava. V poradi d’alsia $tuidia ponuka c¢itatel'om sys-
tematické a hibkové vymedzenie a objasnenie kli¢ovych otazok spajaju-
cich sa s cezhrani¢nou koordinaciou v oblasti rodinnych davok v prav-
nom ramci Eurdpskej tnie, osobitne z pohl'adu judikattiry Stidneho dvora
Eurépskej Unie. Poslednd, piata Stidia podrobne predstavuje, sprehl'ad-
nuje, analyzuje a objasnuje problematiku tzv. Eurépskeho konania vo ve-
ciach s nizkou hodnotou sporu a jeho uplatnitel'nosti v pravnom poriad-
ku Slovenskej republiky. Rubrika ,Recenzie, zaradena na konci aktual-
neho ¢isla, pondka zaujimava recenziu novej jedine¢nej rumunskej ve-
deckej publikdcie zameranej na oblast trestného prava procesného, kto-
ra, vzhl'adom na jazyk vydania, rovnako dobre poslizi nielen rumunskej,
ale aj moldavskej Sirokej pravnej odbornej i laickej verejnosti.

V suvislosti s vydanim druhého cisla deviateho rocnika casopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vetkych je-
ho citatel'ov, prispievatel'ov aj priaznivcov, Ze Casopis je registrovany
v medzinarodnych vedeckych databazach Crossref, ERIH PLUS a Index
Copernicus International a poziadal o registraciu v d'alSich medzinarod-
nych vedeckych databazach. Sticasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového c¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 143 krajin navstev (v abecednom poradi):

1. Afganistan 49. Island 97. Palestina

2. Albansko 50. Izrael 98. Panama

3. Alzirsko 51. frsko 99. Paraguaj

4. Angola 52. Jamajka 100.Peru

5. Argentina 53. Japonsko 101.Pobrezie slonoviny
6. Arménsko 54. Juzna Afrika 102.Pol'sko

7. Australia 55. Juzna Kérea 103.Portoriko

8. Azerbajdzan 56. Kambodza 104.Portugalsko

9. Bangladés 57. Kamerun 105.Rakusko

10. Barbados 58. Kanada 106.Rumunsko

11. Belgicko 59. Kazachstan 107.Rusko

12. Benin 60. Kena 108.Rwanda

13. Bielorusko 61. Kirgizsko 109.Salvador

14 EDITORIAL
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14. Bolivia 62. Kolumbia 110.Saudska Arabia

15. Bosna a Hercegovina 63. Kongo - Kinshasa 111.Senegal

16. Brazilia 64. Kosovo 112.Seychely

17. Bulharsko 65. Kostarika 113.Singapur

18. Burkina Faso 66. Kuba 114.Sint Maarten

19. Burundi 67. Kuvajt 115.Slovensko

20. Curagao 68. Laos 116.Slovinsko

21. Cyprus 69. Libanon 117.Spojené arabské emiraty
22. Ceska republika 70. Litva 118.Spojené kral'ovstvo
23. Cile 71. Libya 119.Spojené Staty americké
24. Cina 72. Loty$sko 120.Srbsko

25. Dansko 73. Luxembursko 121.Sri Lanka

26. Dominika 74. Maceddnsko 122.Sudéan

27. Dominikanska republika 75. Madagaskar 123.Syria

28. Egypt 76. Mad'arsko 124.Spanielsko

29. Ekvador 77. Malajzia 125.Svajéiarsko

30. Esténsko 78. Malawi 126.Svédsko

31. Etidpia 79. Malta 127.Tadzikistan

32. Fidzi 80. Maroko 128.Taiwan

33. Filipiny 81. Mauricius 129.Taliansko

34. Finsko 82. Mexiko 130.Tanzania

35. Francuzsko 83. Mjanmarsko 131.Thajsko

36. Ghana 84. Moldavsko 132.Togo

37. Grécko 85. Mongolsko 133.Trinidad a Tobago
38. Gruzinsko 86. Mozambik 134.Tunisko

39. Guatemala 87. Namibia 135.Turecko

40. Guinea 88. Nemecko 136.Uganda

41. Holandsko 89. Nepal 137.Ukrajina

42. Honduras 90. Nigéria 138.Uruguaj

43. Hongkong 91. Nikaragua 139.Uzbekistan

44. Chorvatsko 92. Nérsko 140.Venezuela

45. India 93. Nova Kaledénia 141.Vietnam

46. Indonézia 94. Novy Zéland 142.Zambia

47. Irak 95. Oméan 143.Zimbabwe

48. Iran 96. Pakistan

Pri prilezitosti vydania druhého c¢isla deviateho ro¢nika ¢asopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
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kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redaké¢nej rady Casopisu a redakénému timu.

Verim, Ze cCasopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na urovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-
nosné rieSenia aktudlnych pravnych otdzok v kontexte ich najsirsich in-
terdisciplinarnych spolo¢enskych stvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
[IURISPRUDENTIA do okamihu vydania druhého ¢isla deviateho ro¢nika

1 I C 254

Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakeénej rady aredakcie ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 30. jun 2021
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Editorial for Summer Edition
of the SOCIETAS ET IURISPRUDENTIA 2021

Dear readers and friends,

let me introduce the second issue of the ninth volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, second issue of the ninth volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of five separate scientific stud-
ies as well as one notable scientific publication written in two different
languages - in the English and Slovak languages. Within the section “Stu-
dies”, the very first study brings readers avery complex and detailed
view of the determining legal provisions and practical issues related to
the employer’s decision on organizational change and the business man-
agement of the company under the Slovak law. The following study thor-
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oughly analyses, streamlines and exemplarily explains the issues of crim-
inalisation of possession of narcotics according to the applicable criminal
law in Poland. The third study concentrates on a very detailed systematic
clarification as well as in-depth analysis and comprehensive comparison
of selected, particularly pressing problems of the current regulation of
the Ukrainian commercial law. The next study offers readers systematic
and thorough qualifying and clarifying of the key questions related to the
cross-border coordination in the field of family benefits within the legal
framework of the European Union, in particular in the light of the case
law of the Court of Justice of the European Union. The final, fifth study
presents, streamlines, analyses in detail and clarifies the issues of the so-
called European Small Claims Procedure and its applicability in the legal
order of the Slovak Republic. The section “Reviews”, placed at the end of
the current issue, offers an interesting review of a new unique Romanian
scientific publication focused on the area of criminal procedure law,
which, given the language of the publication, will serve equally well not
only the Romanian, but also the Moldovan general legal professional and
lay public.

In relation to the release of the second issue of the ninth volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been regis-
tered in the international scientific databases Crossref, ERIH PLUS and
Index Copernicus International and applied for registration in other in-
ternational scientific databases. At the same time, we would like to in-
form that till the date of the new issue, the journal’s websites had record-
ed a total of 143 countries of visits (in alphabetical order):

1. Afghanistan 49. Greece 97. Palestine
2. Albania 50. Guatemala 98. Panama

3. Algeria 51. Guinea 99. Paraguay
4. Angola 52. Honduras 100.Peru

5. Argentina 53. Hong Kong 101.Philippines
6. Armenia 54. Hungary 102.Poland

7. Australia 55. Iceland 103.Portugal

8. Austria 56. India 104.Puerto Rico
9. Azerbaijan 57. Indonesia 105.Romania
10. Bangladesh 58. Iran 106.Russia

11. Barbados 59.Iraq 107.Rwanda
12. Belarus 60. Ireland 108.Saudi Arabia
13. Belgium 61. Israel 109.Senegal

[y
[=e]
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14. Benin 62. Italy 110.Serbia

15. Bolivia 63. Jamaica 111.Seychelles

16. Bosnia and Herzegovina 64. Japan 112.Singapore

17. Brazil 65. Kazakhstan 113.Sint Maarten

18. Bulgaria 66. Kenya 114.Slovakia

19. Burkina Faso 67. Kosovo 115.Slovenia

20. Burundi 68. Kuwait 116.South Africa

21. Cambodia 69. Kyrgyzstan 117.South Korea

22. Cameroon 70. Laos 118.Spain

23. Canada 71. Latvia 119.Sri Lanka

24. Chile 72. Lebanon 120.Sudan

25. China 73. Libya 121.Sweden

26. Colombia 74. Lithuania 122.Switzerland

27. Congo - Kinshasa 75. Luxembourg 123.Syria

28. Costa Rica 76. Macedonia 124.Taiwan

29. Cote d’'lvoire 77. Madagascar 125.Tajikistan

30. Croatia 78. Malawi 126.Tanzania

31. Cuba 79. Malaysia 127.Thailand

32. Curagao 80. Malta 128.The Netherlands
33. Cyprus 81. Mauritius 129.Togo

34. Czech Republic 82. Mexico 130.Trinidad and Tobago
35. Denmark 83. Moldova 131.Tunisia

36. Dominica 84. Mongolia 132.Turkey

37. Dominican Republic 85. Morocco 133.Uganda

38. Ecuador 86. Mozambique 134.Ukraine

39. Egypt 87. Myanmar 135.United Arab Emirates
40. El Salvador 88. Namibia 136.United Kingdom

41. Estonia 89. Nepal 137.United States of America
42. Ethiopia 90. New Caledonia  138.Uruguay

43. Fiji 91. New Zealand 139.Uzbekistan

44. Finland 92. Nicaragua 140.Venezuela

45. France 93. Nigeria 141.Vietnam

46. Georgia 94. Norway 142.Zambia

47. Germany 95. Oman 143.Zimbabwe

48. Ghana 96. Pakistan

On the occasion of launching the second issue of the ninth volume of
the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
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ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.
Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal

SOCIETAS ET IURISPRUDENTIA before Issuing the Second Issue of the Ninth Vol-
ume

1 I C 254

Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-
RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,
Jana Koprlova
Trnava, Slovakia, June 30, 2021
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Rozhodnutie zamestnavatel'a o organiza¢nej zmene
a obchodné vedenie spolo¢nostil

Employer’s Decision on Organizational Change
and Business Management of the Company

Helena Barancova

Abstract: The employer’s decision on organizational change is subject of
an amendment to the Labour Code, according to which this employer’s de-
cision is a substantive precondition for the employer’s termination. The
employer’s decision on organizational change is genetically linked to the
termination as a basic legal act in the labour law. At this level, the employ-
er’s decision on organizational change is of a fundamental importance for
the area of termination in the labour law. The fact that the employer’s deci-
sion directly affects the validity of the termination is also related to the
constitutional right to work as well as to the constitutional right to protect
the employee from an unjustified dismissal. The Labour Code, at the same
time, in § 63 par. 1 letter b) precisely enshrines not only the form of em-
ployer’s decision on organizational change, but also its content, and in § 9
it also establishes the persons authorised to act on behalf of the employer.

Key Words: Labour Law; Labour Law Relations; Commercial Law Rela-
tions; Labour Code; Commercial Code; Civil Code; Business Management of
the Company; Employer’s Decision on Organizational Change; Termination
of Employment; Invalidity of the Legal Act of Termination; the Slovak Re-
public.

Abstrakt: Rozhodnutie zamestndvatela o organizacnej zmene je predme-
tom tpravy Zdkonnika prdce, podla ktorého je toto rozhodnutie hmotnop-
rdvnym predpokladom vypovede zamestndvatela. Rozhodnutie zamestnd-
vatel'a o organizacnej zmene je geneticky spdté s vypovedou ako zdklad-
nym prdvnym tikonom v pracovnom prdve. V tejto rovine md rozhodnutie
zamestndvatela o organizacnej zmene pre oblast' skoncenia pracovného
pomeru v pracovnom prdve zdsadny vyznam. Skutocnost, Ze rozhodnutie

-

PredloZeny prispevok bol pripraveny v ramci rieSenia vyskumného projektu Agentiry na
podporu vyskumu avyvoja ¢ APVV-18-0443 snadzvom ,Prieniky pracovného prdva do
inych odvetvi stikromného prdva (a vice versa), zodpovedny riesitel prof. JUDr. Mgr. An-
drea OlSovska, PhD.
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zamestndvatela o organizacnej zmene priamo ovplyviiuje platnost’ vypove-
de, suvisi tieZ s ustavnym prdvom na prdcu, ako aj s tistavnym prdvom na
ochranu zamestnanca pred bezdbévodnym prepustanim. Zdkonnik prdce
stucasne v § 63 ods. 1 pism. b) presne zakotvuje nielen formu rozhodnutia
zamestndvatela o organizacnej zmene, ale aj jeho obsah, a sucasne tieZ
v § 9 ustanovuje osoby oprdvnené konat' za zamestndvatela.

KTIticové slova: Pracovné prdvo; pracovhoprdvne vztahy; obchodnoprdvne
vztahy; Zdkonnik prdce; Obchodny zdkonnik; Obciansky zdkonnik; obchod-
né vedenie spolocnosti; rozhodnutie zamestndvatel'a o organizacnej zmene;
vypoved’ z pracovného pomeru; neplatnost prdvneho tikonu vypovede; Slo-
venskd republika.

Vseobecna charakteristika

Zakon ¢.311/2001 Z.z. Zakonnik prace v zneni neskorsich predpisov (d'a-
lej len ,Zakonnik prace“) v suvislosti so skon¢enim pracovného pomeru
vypoved'ou zamestnavatela zorganizaénych dévodov vzmysle § 63
ods. 1 pism. a) apism.b) zakotvuje viacero organiza¢nych dévodov, aj
ked' organizacny dovod vyslovne pouziva len pri vypovedi zamestnavate-
I'a podl'a § 63 ods. 1 pism. b) Zakonnika prace.

Vypovedny dovod zakotveny v § 63 ods. 1 pism. b) Zakonnika prace
je dévod nadbytocCnosti zamestnanca, pred uplatnenim ktorého zdkono-
darca ukladd zamestnavatel'ovi urcity postup. Uplatnenie vypovede pre
nadbytocnost zamestnanca predpokladd, Ze zamestnavatel rozhodne
o nadbytocnosti zamestnanca z dévodu organiza¢nych zmien. Uvedené
rozhodnutie zamestnavatel'a je hmotnopravnym predpokladom vypove-
de. Pre platnost vypovede zamestnavatela z predmetného dévodu Za-
konnik prace vyzaduje, aby zamestnavatel rozhodol nielen o organizac-
nej zmene, ale aj s flou suvisiacej nadbyto¢nosti zamestnanca v pisomne;j
forme. Pritom ustanovuje aj obsah tohto rozhodnutia.

Rozhodnutie zamestnavatel'a v zmysle § 63 ods. 1 pism. b) Zakonnika
prace predchadza vypovedi zamestnavatel'a aje siiou geneticky spaté
ako jej hmotnopravny predpoklad. Aj s ohl'adom na aktudlnu literatiru
pracovného prava ajudikatiru stidov sa rozhodnutie zamestnavatela
vzmysle § 63 ods.1 pism.b) Zikonnika prace nepovazuje za pravny
ukon.? Je faktickym tukonom, ktory sam osebe nesposobuje pravne na-

2 Blizsie pozri BELINA, M., L. DRAPAL, et al. Zdkonik prdce: Komentdr. 2. vyd. Praha: C. H.
Beck, 2015, s. 317 an. ISBN 978-80-7400-290-8, a tiez Rozsudek Nejvyssiho soudu Ceské
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sledky, ale bez neho by bol pravny tikon vypovede zamestnavatela ne-
platny. Neoddelitelna spatost rozhodnutia zamestnavatel'a o organizac-
nej zmene vzmysle § 63 ods.1 pism. b) Zadkonnika prace s vypovedou
zamestnavatel'a ako typickym jednostrannym pravnym tkonom v pra-
covnom prave ma z hl'adiska pravneho postavenia zamestnanca zasadny
vyznam aj z doévodu svojej spatosti s istavnym pravom na pracu, ako aj
Ustavnym pravom na pravnu ochranu zamestnancov pred bezdévodnym
prepustenim z pracovného pomeru, zakotvenym v ¢lanku 36 Ustavy Slo-
venskej republiky.

Rozhodnutie zamestnavatel'a o organizacnej zmene a nadbyto¢nosti
zamestnanca v zmysle § 63 ods. 1 pism. b) Zakonnika prace je imanent-
nou obsahovou sicéastou jedného z vypovednych dovodov zamestnavate-
I'a ako subjektu pracovného prava. Uvedené spojitosti a suvislosti roz-
hodnutia zamestnavatel'a o organizatnej zmene mu dodavajui v oblasti
pracovnopravnych vztahov mimoriadnu doéleZitost a pravny vyznam.
Nakol'ko pojem, obsah a formu predmetného rozhodnutia zamestnavate-
'a urcuje Zakonnik prace, povazujeme ho za pracovnopravny pojem.

Cast’ aktualnej stdnej judikatiry subsumuje rozhodnutie zamestna-
vatel'a o organizacnej zmene vzmysle § 63 ods.1 pism.b) Zakonnika
prace pod obsah obchodného vedenia spolo¢nosti v zmysle § 134 zakona
¢.513/1991 Zb. Obchodny zakonnik v zneni neskorsich predpisov (d'alej
len ,Obchodny zakonnik“). Porusenie pravnych pravidiel o obchodnom
vedeni spoloc¢nosti by malo postihnut neplatnostou samotny pracovno-
pravny ukon vypovede zamestnavatel'a.3

Nestotozilujeme sa suvedenym postupom, podla ktorého by Ob-
chodny zdkonnik mal regulovat platnost’ ¢i neplatnost pravnych tikonov
v pracovnom prave v dosledku porusenia pravidiel o obchodnom vedeni

republiky zo dria 25. 9. 1998, sp. zn. 2 Cdon 1130/97; Rozsudek Nejvyssiho soudu Ceské re-
publiky zo dia 12. 6. 2003, sp. zn. 21 Cdo 114/2003; Rozsudek Nejvyssiho soudu Ceské re-
publiky zo dria 11. 4. 2002, sp. zn. 21 Cdo 1105/2001; a Rozsudok Najvyssieho stidu Sloven-
skej republiky zo dria 29. 1. 1991, sp. zn. 6 Cz 1/91.

3 BlizSie pozri Rozsudok Krajského sudu v Banskej Bystrici zo dria 25. 6. 2013, sp. zn. 14CoPr/
3/2012, pozri tiez Rozsudok Okresného sudu v KoSiciach Il zo dria 12.12. 2017, sp. zn.
10Cpr/5/2016, zmeneny Rozsudkom Krajského sudu v Kosiciach zo dria 23. 10. 2018, sp. zn.
6CoPr/4/2018; a Rozsudok Krajského studu v Kosiciach zo dria 26. 9. 2018, sp. zn. 9CoPr/4/
2018, ako aj Rozsudok NajvyssSieho sudu Slovenskej republiky zo diia 27. 5. 2020, sp. zn.
4 Cdo 60/2019 &i Uznesenie Najvyssieho sudu Slovenskej republiky zo dria 22. 7. 2020, sp. zn.
8 Cdo 70/2019; a Uznesenie Ustavného stidu Slovenskej republiky zo dria 22. 10. 2020, sp. zn.
V. US 512/2020.
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aj v situdciach, ak takéto rozhodnutie nema vplyv na platnost’ ¢i neplat-
nost pravnych tikkonov v obchodnom préave.

Otazkou pravnych nasledkov porusenia pravnych pravidiel o ob-
chodnom vedeni spoloc¢nosti na pracovnopravny ukon zaloZenia, zmeny
a skoncenia pracovného pomeru sa zaoberal napriklad Krajsky sud
v Banskej Bystrici, ktory v Sirokej plejade stidnych rozhodnuti tykajtcich
sa obchodnopravnych sporov, ale aj pracovnopravnych sporov posudzo-
val i pravne nasledky poruSenia pravidiel obchodného vedenia spolo¢-
nosti vo vztahu k platnosti pravnych tkonov v pracovnom prave. Pod po-
jem obchodné vedenie zahrnul aj uzatvaranie pracovnych zmldiv, zmeny
pracovnych zmluv, ako aj ich skoncenie.* Na zaklade porusenia § 134 Ob-
chodného zakonnika o obchodnom vedeni konajtci sid konstatoval ne-
platnost pracovnopravneho dkonu vypovede zamestnavatela voci za-
mestnancovi.>

Medzicasom k vysSie uvedenému sidnemu rozhodnutiu pribudli aj
d’alSie rozhodnutia sidov, medzi nimi tiezZ dve rozhodnutia NajvysSieho
sudu Slovenskej republiky, z ktorych jedno neskorsie je aktudlne pred-
metom konania pred Ustavnym sidom Slovenskej republiky.

1 Pracovnopravne vztahy a vztah Zakonnika prace k Ob¢ianskemu
zakonniku a Obchodnému zakonniku

Pracovnopravne vztahy sa spravuju Zakonnikom prace. Pravna Uprava
obsiahnutd v Zakonniku prace sice nereguluje pracovnopravne vztahy
v plnom rozsahu, ale tento fakt vyslovne vyplyva zo zdkonnej, vyslovne
uvedenej a podstatne obmedzenej miery subsididrnej posobnosti zdkona
¢.40/1964 Zb. Obciansky zakonnik v zneni neskorsich predpisov (d'alej
len ,Obciansky zakonnik“) k Zakonniku prace tak, ako ju zakotvuje § 1
ods. 4 Zakonnika prace.

Nemozno nevidiet, Ze pojem obchodné vedenie je predmetom tpra-
vy Obchodného zdkonnika a je obsahom obchodnopravnych vztahov. Pri-

ES

Bliz$ie pozri Usneseni Nejvyssiho soudu Ceské republiky zo dria 5. 4. 2006, sp. zn. 5 Tdo 94/
2006.

Bliz$ie pozri DOLOBAC, M. Obchodné vedenie v pracovnopravnych vztahoch. justi¢nd
revue. 2020, ro¢. 72, €. 10, s. 1145 an. ISSN 1335-6461, ako aj Rozsudok Krajského sidu
v Banskej Bystrici zo dria 25. 6. 2013, sp. zn. 14CoPr/3/2012.

BlizSie pozri Rozsudok Najvyssieho sudu Slovenskej republiky zo dria 27.5. 2020, sp. zn.
4 Cdo 60/2019; Uznesenie NajvyssSieho sudu Slovenskej republiky zo dria 22. 7. 2020, sp. zn.
8 Cdo 70/2019 ¢&i Uznesenie Ustavného stidu Slovenskej republiky zo dria 22. 10. 2020, sp. zn.
V. US 512/2020.
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tom rozhodnutie zamestnavatel'a o organizac¢nej zmene a s iou suvisiacej
nadbytoc¢nosti zamestnanca v zmysle § 63 ods. 1 pism. b) Zakonnika pra-
ce je predmetom upravy Zakonnika prace aje obsahom pracovnoprav-
nych vztahov. Pri posudzovani mozZnosti priamej aplikacie Obchodného
zakonnika na pracovnopravne vztahy, tak, ako si upravené v Zakonniku
prace, mame do Cinenia so zasadnymi otazkami predmetu pravnej tupra-
vy Zakonnika prace na jednej strane a predmetu pravnej ipravy Obchod-
ného zakonnika na druhej strane.

Zakonnik prace vyslovne ustanovuje pravny rdmec subsididrnej po-
sobnosti Obcianskeho zakonnika na oblast pracovnopravnych vztahov.
V zmysle citovaného ustanovenia Zakonnika prace, ,ak tento zdkon (Zd-
konnik prdce) v prvej ¢asti neustanovuje inak, vztahuji sa na prdvne vzta-
hy podla odseku 1 vseobecné ustanovenia Ob¢ianskeho zdkonnika.” Aj na
zaklade historického vykladu § 1 ods. 4 Zadkonnika prace imyslom zako-
nodarcu bolo zUZit pévodne SirSie koncipovanu subsidiarnu posobnost
Obcianskeho zakonnika k prvej casti Zakonnika prace vylucne na jeho
vSeobecnu Cast. Pred terajSou Upravou vymedzenia subsidiarnej posob-
nosti Obcianskeho zakonnika na oblast pracovnopravnych vztahov § 1
ods. 4 Zakonnika prace povodne zakotvoval SirSie uplatnenie Obc¢ianske-
ho zakonnika na oblast pracovnopravnych vztahov, ktoré ho neobme-
dzovalo len na vSeobecnt ¢ast’ Obcianskeho zdkonnika vo vztahu k prvej
Casti Zakonnika prace. Nie je nepodstatnym ani fakt, Ze znenie § 1 ods. 4
Zakonnika prace ma pre pracovnopravne vztahy vzhl'adom na jeho ko-
gentny charakter zasadny vyznam.

V uvedenej suvislosti je pravne vyznamnou otazka vztahu medzi
pracovnym pravom na jednej strane a obchodnym pravom na druhej
strane. Pracovné pravo, ale aj obchodné pravo maji samostatnu kédexo-
vu podobu, vlastny predmet tUpravy, ako i vlastnii metddu pravnej regu-
lacie.

Aj napriek tomu, Ze uvedené pravne odvetvia nemozno chapat cel-
kom izolovane, pretoze su sucastou sukromného prava, platnid pravna
Uprava Zakonnika prace nepocita s priamou aplikdciou Obchodného za-
konnika na pracovnopravne vztahy v podobe subsidiarnej alebo delego-
vanej posobnosti. Argumentom vysSie zmienenej skutocnosti je tiez fakt,
Ze slovensky zakonodarca aj pévodne Sirsie koncipovanu pésobnost Ob-
¢ianskeho zakonnika na pracovnopravne vztahy celkom zamerne zuzil,
so zjavne formulovanou snahou vyldcéenia Sirsej aplikacie civilného ké-
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dexu na pracovnopravne vztahy.” O tom, ¢i je to spravne rozhodnutie za-
konodarcu, je mozné teoreticky diskutovat.

S priamou pouZitel'nostou Obchodného zdkonnika na pracovnoprav-
ne vztahy Zakonnik prace vobec nepocita. Nepovazujeme za spravne, ak
by mieru uplatnenia Obchodného zakonnika na pracovnopravne vztahy
urcoval Obchodny zdkonnik, ¢im by Obchodny zakonnik reguloval vznik,
zmenu ¢i skoncéenie pracovného pomeru, t.j. zakladné pravne inStitaty
pracovného prava.

2 Rozhodnutie zamestnavatel'a o organiza¢nej zmene ako problém
obchodného vedenia a o nadbytoc¢nosti zamestnanca ako
pracovnopravny pojem podl'a Zakonnika prace?

Vo vysSie uvedenej suvislosti vyvstava otazka, ¢i rozhodnutie zamestna-
vatel'a o organizacnej zmene podla § 63 ods. 1 pism. b) Zakonnika prace
ako hmotnopravny predpoklad vypovede zo strany zamestnavatela zod-
poveda pojmovym znakom obchodného vedenia spolo¢nosti podl'a Ob-
chodného zdkonnika alebo ¢i je takéto rozhodnutie zamestnavatel'a, kto-
ré je bezprostredne spité s vypovedou zamestnavatel'a, pracovnoprav-
nym pojmom.

Domnievame sa, Ze rozhodnutie zamestnavatel'a o organizacnej zme-
ne tak, ako ho upravuje Zakonnik prace v § 63 ods. 1 pism. b), sa moze
sice v praxi obsahovo prekryvat s obchodnym vedenim v zmysle § 134
Obchodného zakonnika, ale pripadné porusenie pravidiel o obchodnom
vedeni podl'a Obchodného zakonnika nemo6Ze mat za ndsledok neplat-
nost’ pravneho dkonu v pracovnom prave. Takéto rozhodnutie zamest-
navatel'a, aj ak by sme ho povaZovali za porusenie pravidiel obchodného
vedenia, nespdsobuje neplatnost pravneho tkonu ani vramci obchod-
nopravnych vztahov podla Obchodného zakonnika, ale zaklada ,len“
zodpovednostny vztah nihrady skody ¢lena Statutdrneho organu voci
obchodnej spoloc¢nosti.

V zmysle § 63 ods. 1 pism. b) Zakonnika prace nemusi ist vZdy o roz-
hodnutie zamestnavatela. Méze ist aj o rozhodnutie iného prislusného
organu. Okrem zamestnavatela sa za prislusny organ v zmysle § 63 ods. 1
pism. b) Zakonnika prace povazuje napriklad nadriadeny orgdn zamest-

7 Bliz$ie pozri DOLOBAC, M. Obchodné vedenie v pracovnopravnych vztahoch. justi¢nd
revue. 2020, ro¢. 72, ¢. 10, s. 1145 an. ISSN 1335-6461.
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navatel'a alebo zriad'ovatel’ zamestnavatela, aj ked vypoved zamestnan-
covi dava priamy zamestnavatel.

3 Pojem obchodné vedenie

Z pracovnopravnych hl'adisk nie je naSim zadmerom detailne analyzovat
pojem, obsah a ticel obchodného vedenia v zmysle Obchodného zakonni-
ka. Zakladné obsahové kontdry tohto pojmu v sticasnosti rozvija skér li-
teratiira obchodného prava, respektive rozhodnutia stidov, ktoré rozho-
duju v obchodnopravnych sporoch.8

Obchodné vedenie v zmysle Obchodného zakonnika je vyznamnym
pravnym pojmom v oblasti obchodného prava. Ustanovenie § 134 Ob-
chodného zakonnika vSak presne nevymedzuje jeho pojem. Podla Casti
pravnej spisby obchodného prava pojem obchodné vedenie ani nie je cel-
kom mozné v zakone presne vymedzit. V ¢innosti obchodnej spolocnosti
je potrebné prihliadat’ na konkrétnu obchodnu spolo¢nost a d'alSie okol-
nosti.? Nepochybne je nutné zohl'adnovat zakladny ucel obchodného ve-
denia spolocnosti, ktory spociva v ochrane obchodnej spolo¢nosti vo vzta-
hu k ¢lenom jej Statutdrneho orgdnu. Porusenie pravidiel obchodného ve-
denia méZe obchodnej spolocnosti sposobit’ Skodu.10

Domnievame sa, ze pri doterajSich analyzach pravnych nasledkov
porusenia pravidiel obchodného vedenia vo vztahu k pracovnému pravu
sa najviac zabuida na zdkladny ucel obchodného vedenia ako pravneho

8 Blizsie pozri PATAKYOVA, M. et al. Obchodny zdkonnik: Komentdr. 3.vyd. Praha: C. H.

Beck, 2010. 1199 s. ISBN 978-80-7400-314-1; OVECKOVA, 0. et al. Obchodny zdkonnik I:

§ 1 az 260: Komentdr. 3. dopln. a preprac. vyd. Bratislava: Wolters Kluwer, 2017. 1739 s.

ISBN 978-80-8168-573-6; OVECKOVA, 0. et al. Obchodny zdkonnik II: § 261 aZ 775: Ko-

mentdr. 3. dopln. a preprac. vyd. Bratislava: Wolters Kluwer, 2017. 1448 s. ISBN 978-80-

8168-573-6; DOLOBAC, M. Obchodné vedenie v pracovnopravnych vztahoch. Justiénd re-

vue. 2020, ro€. 72, ¢. 10, s. 1145 an. ISSN 1335-6461; Rozsudok Krajského stidu v Banskej

Bystrici zo diia 25. 6. 2013, sp. zn. 14CoPr/3/2012; a 1. Stenglova v DEDIC, J., . STENGLOVA,

R. KRIZ a P. CECH. Akciové spolecnosti. 7.pieprac. vyd. Praha: C. H. Beck, 2012, s. 447.

ISBN 978-80-7400-404-9.

Bliz$ie pozri DOLOBAC, M. Obchodné vedenie v pracovnopravnych vztahoch. justi¢nd

revue. 2020, ro€. 72, ¢. 10, s. 1145 an. ISSN 1335-6461; Rozsudok Krajského sudu v Ban-

skej Bystrici zo dria 25. 6. 2013, sp. zn. 14CoPr/3/2012; Rozsudok Najvyssieho sidu Sloven-
skej republiky zo dria 27. 5. 2020, sp. zn. 4 Cdo 60/2019; a Uznesenie Najvyssieho sudu Slo-

venskej republiky zo diia 22. 7. 2020, sp. zn. 8 Cdo 70/20109.

10 Bliz$ie pozri PATAKYOVA, M. et al. Obchodny zdkonnik: Komentdr. 3.vyd. Praha: C. H.
Beck, 2010, s. 412-413. ISBN 978-80-7400-314-1, a tieZ DOLOBAC, M. Obchodné vedenie
v pracovnopravnych vztahoch. Justicnd revue. 2020, ro¢. 72, ¢. 10, s.1143-1148. ISSN
1335-6461.
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inStititu obchodného prava, ktory spociva v ochrane obchodnej spoloc-
nosti voci ¢lenom jej Statutdrnych organov. Ak by sme aj pripustili fakt, Ze
porusSenie pravidiel obchodného vedenia sposobuje pravny nasledok ne-
platnosti vypovede zo strany zamestnavatela, takyto vyklad by bol
v priamom rozpore so zakladnym ucelom obchodného vedenia podla
§ 134 Obchodného zakonnika.

Pri absencii zdkonnej definicie obchodného vedenia pravna literatd-
ra Slovenskej republiky aj Ceskej republiky, ako aj aktudlna judikattira
stdov Slovenskej republiky i Ceskej republiky vymedzuje pojem obchod-
né vedenie relativne Siroko, s urcitymi obsahovymi odtiefimi, napriklad
ako ,rozhodovanie o otdzkach organizacného charakteru obchodnej spo-
lo¢nosti, rozhodovanie o technickych otazkach, o veciach vnitornej pre-
vadzky podniku a o podnikatel'skom zdmere spolo¢nosti.“11

Autori novej ucebnice obchodného prava za obchodné vedenie pova-
Zuju ,,opravnenie rozhodovat o dennodennom fungovani obchodnej spo-
lo¢nosti, ktoré je zamerané na podnikatel’'ski ¢innost.“12

Na rozhodnutie o obchodnom vedeni mézZe spolocenska zmluva vy-
Zadovat sucinnost d’alSieho organu, dozornej rady alebo valného zhro-
mazdenia. Zadkladné otdzky korporacnej povahy nie st obchodnym vede-
nim, ale maju o nich rozhodovat spolocnici (napriklad zmena predmetu
podnikania, bezné otazky financovania). Ani samotna vypoved nemoze
byt sticastou obchodného vedenia spolocnosti, aj ked smeruje dovnutra
spolocnosti - voCi zamestnancom, pretoZe vypoved je ako pracovnoprav-
ny institit predmetom pracovnopravnych vztahov.13

Skiimajic pravnu povahu a obsah rozhodnutia zamestnavatela o or-
ganizacnej zmene, za hlavnd pojmovu ¢rtu obchodného vedenia judikati-
ra sudov povaZzuje kazdodenné riadenie (spravu) rutinnych a beznych
prevadzkovych zaleZitosti obchodnej spolocnosti.

11 Bliz$ie pozri PATAKYOVA, M. et al. Obchodny zdkonnik: Komentdr. 3.vyd. Praha: C. H.
Beck, 2010, s. 412-413. ISBN 978-80-7400-314-1, ako aj Rozsudok Najvyssieho stidu Slo-
venskej republiky zo dria 31. 5. 2012, sp. zn. 5 Obo 20/2011, 5 Obo 21/2011, obdobne Roz-
sudek Nejvyssiho sprdvniho soudu Ceské republiky zo dria 18. 3. 2005, sp. zn. 4 Afs 24/2003;
a Usneseni Nejvyssiho soudu Ceské republiky zo diia 5. 4. 2006, sp. zn. 5 Tdo 94/2006.

12 Blizgie pozri OVECKOVA, 0., K. CSACH a L. ZITNANSKA. Obchodné prdvo II: Obchodné spo-
locnosti a druzstvo. 1.vyd. Bratislava: Wolters Kluwer, 2020, s.227-231. ISBN 978-80-
571-0291-5.

13 Bliz$ie pozri OVECKOVA, O. et al. Obchodny zdkonnikI: § 1 aZ 260: Komentdr. 3. dopln.
a preprac. vyd. Bratislava: Wolters Kluwer, 2017, s. 648 a n. ISBN 978-80-8168-573-6.
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V zmysle vys$Sie uvedeného by sa dali do pojmu obchodné vedenie
zahrnut akékol'vek Cinnosti, ktoré suvisia s beZnou prevadzkou obchod-
nej spolocnosti, vratane jej kazdodennych rutinnych ¢innosti. Ide o kaz-
dodenné cinnosti suvisiace s prevadzkou podniku, ktoré sa pravidelne
opakuju. Naopak, do obsahu pojmu obchodné vedenie nepatria ¢innosti,
ktoré nesuvisia s beznou prevadzkou obchodnej spolo¢nosti.l*

Ak by sme mali vo vSeobecnosti charakterizovat obchodné vedenie
spoloc¢nosti s ru¢enim obmedzenym na zaklade aktualnej literatiry, a tiez
aktualnej judikatiry sudov Slovenskej republiky a Ceskej republiky, pod
obchodnym vedenim v zmysle Obchodného zakonnika sa najcastejSie ro-
zumie sprdva rutinnych zdleZitosti obchodnej spolo¢nosti v zmysle zdleZi-
tosti beZného Zivota spolocnosti, ato najma ,rozhodovanie o organizac-
nych, obchodnych, persondlnych, finanénych otdzkach bezného Zivota spo-
lo¢nosti.“15

Aj ked’ medzi priklady takychto rutinnych zaleZitosti bezného Zivota
obchodnej spolocnosti judikatira sidov uvadza aj persondlne otdzky, za
takéto by bolo potrebné povaZovat' len také persondlne otdzky, ktoré maju
rutinny a riadiaci charakter, ktoré maju charakter beZného kaZdodenného
Zivota spolocnosti, nie také, ktoré st predmetom tpravy Zdkonnika prdce,
ktory upravuje pracovnoprdvne vztahy pri vykone zdvislej prdce. Takymi
persondlnymi otdzkami rydzo pracovnoprdvneho charakteru st nepochyb-
ne otdzky spojené so skoncenim pracovného pomeru. Pod pojem obchodné
vedenie nemoZe prislichat kazda elementarna pracovnopravna otazka,
hoci nevylucujeme, Ze rozhodnutie zamestnavatel'a o organizacnej zmene
moZe v niektorych pripadoch tvorit sicast obsahu pojmu obchodné ve-
denie.16

Rozhodnutie o organiza¢nej zmene zamestnavatel neprijima kazdy
denl a domnievame sa, Ze takéto rozhodnutie a s nim bezprostredne spo-

14 Bliz§ie pozri PATAKYOVA, M. et al. Obchodny zdkonnik: Komentdr. 3.vyd. Praha: C. H.
Beck, 2010, s. 412. ISBN 978-80-7400-314-1; a OVECKOVA, 0. et al. Obchodny zdkonnik I:
§1 az 260: Komentdr. 3. dopln. a preprac. vyd. Bratislava: Wolters Kluwer, 2017, s. 648.
ISBN 978-80-8168-573-6.

15 BlizSie pozri Rozsudok Najvyssieho sudu Slovenskej republiky zo dria 31. 5. 2012, sp. zn.
50bo 20/2011, 5 0bo 21/2011; Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky zo
dria 18. 3. 2005, sp. zn. 4 Afs 24/2003; Rozsudok Najvyssieho sudu Slovenskej republiky zo
dria 31. 5. 2012, sp. zn. 5 Obo 20/2011, 5 Obo 21/2011, ako aj Rozsudek Nejvyssiho sprdvni-
ho soudu Ceské republiky zo diia 18. 3. 2005, sp. zn. 4 Afs 24/2003.

16 Bliz§ie pozri DOLOBAC, M. Obchodné vedenie v pracovnopravnych vztahoch. justi¢nd
revue. 2020, ro¢. 72, ¢. 10, s. 1143 an. ISSN 1335-6461.
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jena vypoved ako pravny nasledok predmetného rozhodnutia neprisla-
chaju do kazdodennej rutinnej ¢innosti obchodnej spolo¢nosti.

Spolo¢nici, respektive akcionari maji pravo podielat sa na riadeni
obchodnej spolo¢nosti, a tym aj prijimat rozhodnutia, ktoré, na rozdiel od
konatel'ského opravnenia, zasadnym sposobom ovplyviiuji cinnost
a d'al$f rozvoj obchodnej spolo¢nosti. O zasadnych otdzkach ¢innosti ob-
chodnej spolo¢nosti by nemali rozhodovat konatelia, ale spolo¢nici, res-
pektive akciondri v pripade akciovej spolo¢nosti.l” NemozZno pochybovat,
Ze organizacné zmeny v obchodnej spoloc¢nosti ¢asto predstavuju zasad-
né restrukturalizacné zmeny, o ktorych by nemali rozhodovat konatelia,
ale spolocnici alebo valné zhromazdenie spolo¢nosti.

Pokial' ide o pravnu formu obchodného vedenia, m6Zu ju v obchodnej
spolocnosti predstavovat nielen rozhodnutia, ale aj ¢innost' ¢i prislusné
ukony. Dozaista nie vSetky rozhodnutia spoloc¢nosti s ru¢enim obmedze-
nym mozno obsahovo podriadit pod pojem obchodné vedenie spolo¢nos-
ti.

Podla rozsudku Najvyssieho stdu Ceskej republiky 29 Odo 479/
2003 z 25. augusta 2004, ,napriek tomu, Ze rozhodnutia prijaté v radmci
obchodného vedenia sa moézu nasledne realizovat' v podobe pravneho
ukonu (zmluvy), nemozno tieto pravne tkony alebo ich zmeny subsumo-
vat' pod rozhodnutie o obchodnom vedeni. Konat v mene spoloc¢nosti je
opravneny kazdy z konatel'ov samostatne, ak spoloCenska zmluva neus-
tanovi inak.”

4 Rozhodnutie zamestnavatel'a ako pracovnopravny pojem

V stvislosti s rozhodnutim zamestnavatel'a o organizacnej zmene je dole-
zZité posudit, ¢i rozhodnutie zamestnavatel'a o organizacnej zmene je pra-
covnopravnym pojmom alebo obchodnopravnym pojmom a ¢i jeho prav-
ne ponimanie vo vztahu k platnosti ¢i neplatnosti vypovede zodpoveda
hlavne jeho hlavnému zakonnému tcelu - ochrane obchodnej spolo¢nos-
ti pred konanim samotného $tatutarneho organu. Uvaha o tom, Ze poru-
Senie pravidiel obchodného vedenia v zmysle § 134 Obchodného zakon-
nika ma za nasledok neplatnost vypovede zo strany zamestnavatel'a, na-

17 Bliz$ie pozri P. Hampel v BELOHLAVEK, A. . et al. Komentdr* k zdkonu o obchodnich korpo-
racich. 1.vyd. Plzen: Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2013, s. 1938. ISBN 978-
80-7380-451-0, a tiez Rozsudok Okresného sudu v KoSiciach II zo dria 12. 12. 2017, sp. zn.
10Cpr/5/2016, zmeneny Rozsudkom Krajského stdu v KoSiciach zo dria 23. 10. 2018, sp. zn.
6CoPr/4/2018.
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opak, poskodzuje zaujmy obchodnej spolo¢nosti, ktora je v pravnej pozi-
cii zamestnavatel'a.18

PorusSenie pravidiel obchodného vedenia by nemalo preto ovplyvio-
vat' platnost’ vypovede ako pracovnopravneho tkonu, ale vznik zodpo-
vednosti ¢lena Statutarneho organu za Skodu sposobent spolocnosti.
V konani o urceni neplatnosti vypovede podla § 63 ods.1 pism.b) Za-
konnika prace sid neskima platnost rozhodnutia o organiza¢nej zmene,
prave z dévodu, Ze toto rozhodnutie nie je pravnym tkonom.!® Ak v ko-
nani o neplatnost vypovede z dévodu podla § 63 ods. 1 pism. b) Zakon-
nika prace sid neskima platnost rozhodnutia zamestnavatela, preco by
potom takéto rozhodnutie zamestnavatela malo spdOsobit neplatnost
samotného pravneho dkonu vypovede zamestnavatela? Samotna vypo-
ved’ zamestnavatel'a ako pravny dkon by spadala pod konatel'ské oprav-
nenie podla § 133 Obchodného zakonnika. Bola by konanim navonok, aj
ked’ smeruje dovnitra zamestnavatel'a - obchodnej spoloc¢nosti.

Domnievame sa, Ze spravne to vyjadril Najvyssi sad Slovenskej re-
publiky vo svojom rozhodnuti z roku 2009, v ktorom deklaroval, Ze nejde
o rozhodnutie v rdmci obchodného vedenia, ale o konanie podla § 9 Za-
konnika prace, bez moZnosti subsidiarnej pésobnosti Obcianskeho za-
konnika.z0

5 Obsah a forma rozhodnutia zamestnavatel'a o organiza¢nej zmene
a skoncenie pracovného pomeru vypovedou

Zakonnik prace v§ 63 ods.1 pism.b) presne ustanovuje nielen formu
rozhodnutia zamestnavatel'a o organizacnej zmene, ale aj jeho obsah. Su-
Casne v § 9 ustanovuje aj aktivne legitimované subjekty opravnené na
prijatie takéhoto rozhodnutia zamestnavatela o organizacnej zmene, a to
nielen pokial ide o pravne tikony, ale aj faktické tikony, ktoré samé osebe
nesposobuju pravne nasledky, ale v spojitosti s pravnou skutoc¢nostou
vypovede spdsobuji pravne dosledky.

18 Blizsie pozri OVECKOVA, O. et al. Obchodny zdkonnikI: § 1 aZ 260: Komentdr. 3. dopln.
a preprac. vyd. Bratislava: Wolters Kluwer, 2017, s. 648 an. ISBN 978-80-8168-573-6;
a PATAKYOVA, M. et al. Obchodny zdkonnik: Komentdr. 3.vyd. Praha: C. H. Beck, 2010,
s.412-413, ako aj s. 548. ISBN 978-80-7400-314-1.

19 BlizSie pozri Uznesenie Najvyssieho sudu Slovenskej republiky zo dria 22.7. 2020, sp. zn.
8 Cdo 70/2019.

20 Bliz8ie pozri Rozsudok NajvyssSieho stidu Slovenskej republiky zo dria 29.1. 2009, sp. zn.
3 Cdo 33/2008.
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Domnievame sa, Ze rozhodnutie zamestnavatel'a o organizacnej zme-
ne nevykazuje v prevaznej miere vSetky pravne znaky obchodného vede-
nia hlavne z dévodu, Ze takéto rozhodnutie nemoZzno pokladat za kazdo-
dennd rutinnu ¢innost bezného kazdodenného Zivota obchodnej spoloc-
nosti.

Zakonodarca v Zakonniku prace vel'mi prisne kogentnym sposobom
formuluje hmotnopravne podmienky vypovede zo strany zamestnavate-
I'a, nesplnenie ktorych sankcionuje neplatnostou vypovede. Zmieneny
prisny postoj zakonodarcu nepochybne suvisi s ddlezitostou kogentnej
Upravy jednostranného skoncenia pracovného pomeru vypovedou zo
strany zamestnavatel'a, pravna nekorektnost ktorej by mohla zavaznym
sposobom zasiahnut do dstavného prava zamestnanca na pracu. Vel'mi
prisny spésob pracovnopravnej reguldcie uplatnenia vypovede zo strany
zamestnavatel'a vyplyva aj z pravnych dokumentov Organizicie Spoje-
nych narodov, Rady Eurépy, ako aj z prava Eurépskej Unie, ktorymi je
Slovenska republika viazana.

Domnievame sa, Ze pravnu upravu rozhodnutia zamestnavatela
o organiza¢nej zmene nemozno oddelit' od pravnej dpravy samotnej vy-
povede podl'a Zakonnika prace, ktora je jej zdkonnym hmotnopravnym
predpokladom platnosti.

Vypovedny doévod na strane zamestnavatel'a o organizacnej zmene,
zakotveny v § 63 ods. 1 pism. b) Zakonnika prace, je zaloZzeny na kumula-
tivnom splneni vSetkych nasledujtcich predpokladov:

#+ rozhodnutie zamestnavatel'a o zmene tloh, technického vybavenia,
zniZeni poétu zamestnancov za UcCelom zvySenia efektivnosti prace
alebo inych organiza¢nych zmenach (rozhodnutie o organizac¢nych
zmendach),

+ nadbyto¢nost zamestnanca a

# pri¢inna suvislost medzi rozhodnutim zamestnavatel'a o organizac-
nych zmenach a nadbyto¢nostou zamestnanca.

V zmysle ustanovenia § 63 ods. 1 pism. b) Zakonnika prace rozhod-
nutim zamestnavatel'a o organizacnej zmene je len také rozhodnutie, kto-
ré sleduje zmenu uloh zamestnavatela, technického vybavenia, zniZova-
nie po€tu zamestnancov za Ucelom zvySenia efektivnosti prace alebo ind
organizatni zmenu. Rozhodnutie zamestnavatel'a o organizacnej zmene
s inym obsahom, nez ktory predpokladd § 63 ods. 1 pism.b) Zakonnika
prace, nemoze byt plnohodnotnym pravnym predpokladom platnosti
vypovede zo strany zamestnavatel'a. Pritom nemozno vylucit, Ze v takto
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charakterizovanej ¢asti rozhodnutia zamestnavatela sa bude obsah da-
ného rozhodnutia niekedy prelinat s vykonom obchodného vedenia spo-
lo¢nosti.

Na druhej strane, za dolezity povazujeme tiez fakt, Ze samotné roz-
hodnutie zamestnavatel'a nie je plnohodnotnym predpokladom platnosti
vypovede zo strany zamestnavatela. Platnost ¢i neplatnost vypovede zo
strany zamestnavatel'a nepodmiefiuje len samotné rozhodnutie zamest-
navatela o organiza¢nej zmene. Dal$im z predpokladov platnosti vypo-
vede zo strany zamestnavatela je existencia samotnej nadbytocnosti za-
mestnanca, ako aj pri¢inna suvislost medzi rozhodnutim zamestnavatel'a
o organizacnej zmene a nadbyto¢nostou zamestnanca. Rozhodnutia su-
dov, ktoré rozhodnutie zamestnavatel'a kvalifikovali ako obsahovi su-
Cast obchodného vedenia, sa, podl'a nasho ndzoru, dostato¢ne nezaobera-
li d'al$imi predpokladmi, ktoré musia byt splnené pre platnost vypovede
zamestnavatela. Nevyhnutnym predpokladom platnosti vypovede zo
strany zamestnavatel'a z dévodu organizacnej zmeny je samotna organi-
zaCna zmena, nielen samotné rozhodnutie zamestnavatel'a o organizacnej
zmene, ako i z toho vyplyvajiica nadbyto¢nost zamestnanca.

Vel'mi podstatnou okolnostou je i skuto¢nost, Ze pre to, aby bola vy-
poved zamestnavatela z dévodu organizacnej zmeny platna, musi byt
sucasne dana aj pric¢inna suvislost medzi uvedenym rozhodnutim za-
mestnavatel'a a nadbyto¢nostou zamestnanca.

V pripade rozhodnutia zamestnavatel'a o organizacnej zmene je po-
trebné rozliSovat jeho vydanie (prijatie) a jeho uc¢innost. Zamestnavatel
je opravneny skoncit' so zamestnancom pracovny pomer uz po vydani ¢i
prijati rozhodnutia zamestnavatel'a o organizacnej zmene, aj ked’ sa este
nestalo u¢innym.

6 Rozhodnutie zamestnavatel'a o organiza¢nej zmene ako fakticky
tkon

Ako uZ bolo spomenuté, rozhodnutie zamestnivatela o organizacnej
zmene podla pracovného prava a aktualnej judikatiry sidov nie je prav-
nym ukonom pracovného prava, ale faktickym ukonom (konanim), vo
vztahu ku ktorému neplatia dévody neplatnosti pravnych tkonov, ako
ich ustanovuju Obciansky zakonnik v § 34 a nasl. a § 17 Zakonnika prace.
Ziada sa v uvedenej stivislosti poznamenat’, Ze v historickom chapani toh-
to rozhodnutia méZeme zaznamenat urcity vyvoj, v ramci ktorého sa ta-
kéto rozhodnutie zamestnavatela urcity ¢as povazovalo za pravny ukon
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v SirSom slova zmysle, ako ho chapal Viktor Knapp, ako prejav véle spo-
sobily privodit pravne ndasledky (vypoved zo strany zamestnavatela
z organizacnych dovodov).

Tym, Ze rozhodnutie zamestnavatel'a o organizacnej zmene sa nepo-
vazuje za pravny ukon, samé osebe nesposobuje pravne nasledky, ale len
v spojeni s inou pravnou skuto¢nostou, ktorou je vypoved zamestnavate-
I'a z organizacnych dovodov. Takyto fakticky dkon je pravne relevantny
len vtedy, ak to pravny predpis vyslovne ustanovuje. Takymto pravaym
predpisom je vyluc¢ne Zakonnik prace, konkrétne ustanovenie § 63 ods. 1
pism. b).

Len rozhodnutie zamestnavatela o organizacnej zmene sucasne
s existenciou organizacnej zmeny, ako aj existenciou pri¢innej sivislosti
medzi uvedenym rozhodnutim zamestnavatela anadbytocnostou za-
mestnanca predstavuje pravne relevantny predpoklad pre platné skon-
Cenie pracovného pomeru zo strany zamestnavatel'a. To vo vSeobecnosti
aj konkrétne upravuje Zakonnik prace, bez toho, aby predpokladal pria-
mu ¢i nepriamu aplikaciu Obchodného zakonnika pre oblast pracovno-
pravnych vztahov.

Skutocnost, Ze rozhodnutie zamestnavatel'a o organiza¢nej zmene sa
nepovazuje za pravny ukon, znamena, Ze nan nedopadaji dosledky even-
tualnej neplatnosti pravnych tkonov. Mozno ho posudzovat’ len z hl'adi-
ska toho, ¢i k rozhodnutiu o organizacnej zmene skutoc¢ne doslo a ¢i me-
dzi nadbyto¢nostou zamestnanca a rozhodnutim zamestnavatela o orga-
nizacnej zmene je pri¢inna suvislost.

Pri rozhodovani o platnosti ¢i neplatnosti vypovede stid neskima jej
platnost tak, ako je to v pripade pravnych ukonov.

7 Opravneny subjekt prijatia rozhodnutia o organizac¢nej zmene

Kametiom udrazu rozdielneho pohladu na rozhodnutie zamestnavatel'a
o organizacnej zmene je najma otazka opravneného subjektu jeho prija-
tia. V suvislosti s opravnenostou zamestnavatel'a prijimat rozhodnutia,
vratane rozhodnutia o organizacnej zmene konstatujeme, Ze by mali pla-
tit rovnaké pravne pravidla pre vSetky zamestnavatel'ské subjekty pra-
covnopravnych vztahov, nezavisle od ich formy, s rovnakymi pravnymi
nasledkami na platnost’ ¢i neplatnost vypovede.

Rozhodnutie zamestnavatela o organizacnej zmene vzmysle § 63
ods. 1 pism. b) Zakonnika prace prijima zamestnavatel. Ak je zamestna-
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vatel fyzickou osobou, prijima rozhodnutie sdm osobne alebo sa zamest-
navatel’ moZe dat’ zastupit podl'a Obcianskeho zdkonnika. Za zamestna-
vatel'a, ktory je obchodnou spolo¢nostou, alebo za int pravnicki osobu
prijimaju rozhodnutie o organizacnej zmene osoby, ktoré konaju za za-
mestnavatela, pripadne ich zastupcovia.

Zastoj pracovnopravnej literatdry je, Ze opravneny subjekt na priji-
manie rozhodnutia o organizacnej zmene je, aj ked’ relativne Siroko, ale
celkom konkrétne urceny v § 9 Zakonnika prace. Ustanovenie § 9 Zakon-
nika prace konkrétne upravuje opravnenost subjektov zamestnavatel'a
konat' za zamestnavatel'a, a to nielen pokial' ide o pravne tkony. Pritom
obchodné vedenie podl'a Obchodného zakonnika mézu vykonavat nielen
Clenovia Statutarneho organu obchodnej spolo¢nosti, ale toto opravnenie
moZe byt spoloc¢enskou zmluvou prenesené napriklad na dozornu radu,
respektive iny organ obchodnej spolo¢nosti.

Rozhodnutim zamestnavatela o organiza¢nej zmene sa mozno preto
zaoberat len v nevyhnutnej spojitosti s vypovedou asnou existujicou
organizanou zmenou a pri¢innou suvislostou medzi nimi.

Ako uz bolo vyssie uvedené, Zakonnik prace ma vol'nejSiu vlastnu
Upravu konania zamestnavatel'a a konania za zamestnavatela, v zmysle
ktorej su platné pravne ukony v pracovnom prave iv pripade, ak ich
uskutoc¢nil len jeden konatel', aj ked’ spolo¢enska zmluva vyzadovala po-
vinnost spolo¢ne viazaného konania viacerych konatel'ov.

Rozhodnutie o organizatnej zmene musi podla Zakonnika prace
urobit zamestnavatel (pravnicka osoba alebo fyzicka osoba), pri¢om po-
jem zamestnavatel pre ucely pracovnopravnych vztahov Zakonnik prace
ustanovuje v § 7, v zmysle ktorého zamestnavatelom je pravnicka osoba
alebo fyzicka osoba, ktora zamestnava aspon jednu fyzicki osobu v pra-
covnopravnom vztahu, a ak to ustanovuje osobitny predpis, aj v obdob-
nych pracovnych vztahoch.

V suvislosti s prdvnym postavenim zamestnavatela je potrebné
v zmysle § 9 Zakonnika prace rozliSovat konanie zamestnavatel'a a kona-
nie za zamestnavatel'a. Konanie Statutarneho organu je konanim samot-
nej pravnickej osoby, pricom konanie zamestnavatel’a nie je len opravne-
nim robit v mene pravnickej osoby pravne tkony. Aj v pripade rozhod-
nutia zamestnavatela o organizacnej zmene, ktoré sa nepovaZuje za
pravny ukon, ide o priame konanie pravnickej osoby, ktora je v prdvnom
postaveni zamestnavatela, pretoze pravnicka osoba kona prostrednic-
tvom Statutdrneho organu. Inou otdzkou na posudenie je otdzka hmotne;j
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zodpovednosti ¢lenov Statutdrnych organov v pripade prekrocenia ich
opravnenia podl'a Obchodného zdkonnika, napriklad v pripade porusenia
pravidiel o obchodnom vedenti.

Osobitost'ou pracovnopravnej upravy Zakonnika prace, na rozdiel od
Obchodného zakonnika, je skutocnost, Ze z hl'adiska pracovného prava
pravnickil osobu v pravnom postaveni zamestnavatel'a zavadzuje nielen
konanie Statutarneho organu (pozri § 9 Zadkonnika prace), ktoré je kona-
nim samotnej pravnickej osoby. Pritom platna pracovnopravna uUprava
§ 9 Zakonnika prace nerozlisuje, ¢i ide o konanie navonok alebo konanie
dovnutra zamestnavatela.

V zmysle pracovného prava pravnickd osobu v pravnej pozicii za-
mestnavatel'a moze zavazovat aj konanie inych osob, ¢i uz na zaklade
zmluvného zastipenia podl'a Obcianskeho zdkonnika alebo na zaklade
Zakonnika prace, zktorého vyplyva opravnenie tychto osdb konat
s u¢inkom pre pravnicku osobu.

Vzmysle § 9 ods. 1 druha veta Zakonnika prace opravnenie konat
pravne ukony za zamestnavatel'a maju aj zamestnanci na zaklade pove-
renia (nie zastipenia, pretoZe poverit moZno len vlastného zamestnan-
ca). Tymto nielen Zakonnik prace, ale aj Obciansky zakonnik vyjadruje
ochranu tretich osob pri pripadnom prekroceni zastipenia alebo pove-
renia.

Podla §9 ods.1 Zakonnika prace namiesto Statutdrnych organov
moZu v mene zamestnavatela robit pravne ikony ako organy zamestna-
vatel'a taktieZ inf zamestnanci zamestnavatel'a, najma veduci jeho organi-
zacnych tUtvarov.

Skuto¢nym pravnym zakladom pre rozhodnutie zamestnavatela
o organizacnej zmene je Zakonnik prace, ktory vnadvaznosti na §9
v § 63 ods. 1 pism. b) stiasne ustanovuje obsah tohto rozhodnutia, a to
iv pripade, Ze sa podl'a aktudlnej judikatiry sidov dané rozhodnutie za-
mestnavatel'a nepovazuje za pravny ukon. Aj v uvedenych situaciach je
rozhodnutie zamestnavatela o organizacnej zmene potrebné chapat
Vv najtesnejSej vazbe na pravny ukon samotnej vypovede, ktora je bez
akejkol'vek pochybnosti pracovnopravnym tkonom, ktorého platnost’ ¢i
neplatnost’ je nutné posudzovat podl'a Zakonnika prace, a nie podl'a Ob-
chodného zdkonnika.

Zakonnik prace pritom neriesi otdzku zodpovednosti Statutarnych
organov pravnickych oséb za sposobenti skodu v pripade porusenia ci
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prekrocenia ich opravnenia, Ucelom ktorej je napriklad v pripade ob-
chodnej spolo¢nosti chranit obchodnu spolo¢nost pred samotnym Statu-
tdrnym organom, respektive ¢lenmi Statutdrneho orgdnu. Ak by napri-
klad rozhodnutim konatela bola prekrocena jeho pravomoc vzmysle
spolocenskej zmluvy, napriklad ak by za spolo¢nost sam skoncil pracov-
ny pomer vypovedou so zamestnancom, aj ak by mali byt sucinni dvaja
konatelia a tento fakt by ,mal sposobit neplatnost pravneho tkonu vy-
povede”, takyto pravny désledok by bol v priamom rozpore s ic¢elom ob-
chodného vedenia podl'a Obchodného zdkonnika. Uvedeny pravny nasle-
dok by bol v skuto¢nosti na ujmu obchodnej spolo¢nosti, pretoze zaklad-
nym Gcelom pravnej reguldcie obchodného vedenia, ako uz bolo spome-
nuté, je chranit obchodnu spolo¢nost’ pred ,Statutarmi®, ktori, ak konaju
pravne nekorektne, mali by obchodnej spolo¢nosti nahradit spésobenu
Skodu.

Pojmy obchodné vedenie a konatel'ské opravnenie nemozno striktne
oddel'ovat, lebo na zaklade konatel'ského opravnenia sa prejavuje navo-
nok véla, ktord bola vytvorena v ramci vnitorného rozhodovania Statu-
tarneho organu. Vo vyssie uvedenom zmysle je obchodné vedenie pred-
pokladom konatel'ského opravnenia v zdlezitostiach neprekracujicich
hranice beZnej prevddzky obchodnej spolo¢nosti s rucenim obmedze-
nym.21

8 Obsah a forma rozhodnutia o organiza¢nej zmene

Ustanovenie § 9 Zakonnika prace urcuje nielen subjekty, ktoré st oprav-
nené prijat rozhodnutie o organiza¢nej zmene, ale sti¢asne v § 63 ods. 1
pism. b) Zakonnika prace sa ustanovuje aj obsah prislu§ného rozhodnutia
zamestnavatel'a o organizacnej zmene.

Podl'a ustanovenia § 63 ods.1 pism.b) Zakonnika prace obsahom
rozhodnutia o organizacnej zmene je zmena tloh zamestndvatela, jeho
technického vybavenia alebo zniZenie stavu zamestnancov s cielom zabez-
pecit efektivnost’ prdce, alebo ide o rozhodnutie o inych organizacnych
zmendch, ndsledkom ktorych sa stane zamestnanec nadbytocnym. Ako vi-
diet, v pripade rozhodnutia zamestnavatel'a o organizacnej zmene ako
hmotnopravnej podmienke vypovede zo strany zamestnavatela nejde
0 ,bezny, rutinnd a kazdodenne sa opakujicu” aktivitu pravne zaramco-
vanu do obsahu obchodného vedenia. Pritom ustanovenie § 9 Zakonnika

21 Bliz$ie pozri OVECKOVA, 0. et al. Obchodny zdkonnikI: § 1 aZ 260: Komentdr. 3. dopln.
a preprac. vyd. Bratislava: Wolters Kluwer, 2017. 1739 s. ISBN 978-80-8168-573-6.
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prace je kogentnym ustanovenim Zakonnika prace, a preto ho nemozno
priamo nahradit prisluSnymi ustanoveniami Obchodného zakonnika
0 obchodnom vedeni.

Rozhodnutie zamestnavatel'a o organizacnej zmene podl'a Zakonnika
prace musi mat pisomnu formu, pretoze toto rozhodnutie ako hmotnop-
ravny predpoklad vypovede zo strany zamestnavatela zasahuje do
ustavného prava na pracu, ako aj tistavného prava na ochranu proti svoj-
volnému prepustaniu zamestnancov. Na rozdiel od nutnosti pisomnej
formy rozhodnutia zamestnavatel'a o organizacnej zmene, rozhodnutia
konatel'ov, ktori by napriklad mali rozhodovat vicSinou, nemusia mat
pisomnu formu. Z takychto rozhodnuti konatelov v ramci obchodného
vedenia sa nemusi ani vyhotovovat zapisnica.

Domnievame sa, Ze rozhodnutie zamestnavatel'a o organizacnej zme-
ne v prevaznej casti pripadov nie je vecou obchodného vedenia v poni-
mani spravy rutinnych kazdodennych ¢innosti bezného Zivota obchodne;j
spolocnosti, respektive nie je pravidelnou, kazdodennou a priebeznou
spravou zaleZitosti obchodnej spolocnosti a riadenia otazok jej bezného

vv7s

zivota, ako to vyjadril Najvy$si spravny stud Ceskej republiky.2?

Podl'a ustalenej judikatiry nie je sposob, akym sd opravneni konat
viaceri konatelia v mene spolo¢nosti urceni spolo¢enskou zmluvou, za-
vazny pre pracovnopravne ukony, ktoré sa povazuji za konanie dovnutra
spolocnosti, a nie navonok.23 Désledkom pravneho ukonu konatel'a, ktory
je v rozpore so spolocenskou zmluvou, nie je neplatnost vypovede.2*

Domnievame sa, Ze rozhodnutie zamestnavatel'a o organizacnej zme-
ne nezodpovedd pravnym znakom kaZdodennosti, rutinnych zaleZitosti
bezného Zivota obchodnej spolo¢nosti. Preto takéto rozhodnutie z dovo-
du porusenia pravidiel obchodného vedenia neméze sposobit neplatnost
pracovnopravneho tkonu vypovede zamestnavatel'a.

22 Bliz$ie pozri OVECKOVA, 0., K. CSACH a L. ZITNANSKA. Obchodné prdvo II: Obchodné spo-
locnosti a druZstvo. 1.vyd. Bratislava: Wolters Kluwer, 2020. 425s. ISBN 978-80-571-
0291-5.

23 Bliz§ie pozri Rozsudok Najvyssieho sudu Slovenskej republiky zo dria 25.11. 1998, sp. zn.
4 Cdo 118/1998.

24 Bliz$ie pozri Rozsudek Nejvyssiho soudu Ceské republiky zo dria 25. 8. 2004, sp. zn. 29 Odo
479/2003; Usneseni Nejvyssiho soudu Ceské republiky zo dria 28. 5. 2015, sp. zn. 29 Cdo
5330/2014; a Rozsudek Nejvyssiho soudu Ceské republiky zo dria 21. 2. 2007, sp. zn. 32 Odo
302/2004.
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UZ od vzniku pracovného prava pracovnopravne inStitity zaloZenia,
zmeny askoncenia pracovného pomeru su zakladnymi dominantami
pravnych vztahov vykonu zavislej prace, na ktoré nie je mozna priama
aplikacia Obchodného zakonnika. Ak by zamerom zakonodarcu bolo tak
urobit, upravil by vztah Zakonnika prace a Obchodného zdkonnika, ¢i uz
na principe subsidiarnej alebo delegovanej pdsobnosti, tak, ako to urobil
vo vztahu k Obc¢ianskemu zdkonniku. Napriklad aj vztah Zakonnika pra-
ce k Obc¢ianskemu zakonniku zakonodarca v nedavnej minulosti budoval
najprv na zasade SirSej subsidiarnej posobnosti, ktorti nasledne po nie-
kol’kych rokoch podstatne zuzil, Ccomu zodpoveda sicasné znenie usta-
novenia § 1 ods. 4 Zakonnika prace.

Osobitne problematika skoncenia pracovného pomeru, vratane ko-
gentného ustanovenia hmotnopravnych predpokladov, respektive pod-
mienok vypovede patri medzi nosné azasadné problémy pracovného
prava, regulujice pravne vztahy zavislej prace. Predmetnu vyznamnu
pracovnopravnu oblast pracovného prava si svojbytne reguluje Zakonnik
prace, bez toho, aby pocital s priamou vecnou pésobnostou Obchodného
zakonnika na oblast’ pracovnopravnych vztahov, ¢i uz v podobe subsi-
didrnej alebo delegovanej posobnosti.

Na rozdiel od Obchodného zakonnika, Zakonnik prace vyzaduje pre
predmetné rozhodnutie zamestnavatel'a nielen celkom konkrétny obsah,
ale tieZ pisomnu formu daného rozhodnutia zamestnavatel'a. Prislu§né
rozhodnutie zamestnavatel'a (podl'a § 63 ods. 1 pism. b) Zakonnika pra-
ce) ako podmienka platnej vypovede musi mat pisomnu formu okrem
iného taktieZ z dévodu, Ze bezprostredne suvisi s Gstavnou ochranou za-
mestnancov pred jednostrannym prepustenim zo strany zamestnavatel'a,
a tym aj s Ustavnym pravom na pracu.
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Criminalisation of Possession of Narcotics
in Poland!?

Katarzyna Banasik

Abstract: The subject of this paper is the issue of the criminalisation of the
possession of narcotics in Poland. Particular attention is paid to the institu-
tion of the optional termination of criminal proceedings in cases when the
person who has committed the offence is in possession of an inconsiderable
amount of narcotics for personal use. The aim of the study is, among other
things, to demonstrate how this institution functions in practice and to ex-
amine whether the Polish regulations are compatible with the internation-
al and the European regulations. The author first presents a historical out-
line of the criminalisation of offences involving an unlawful possession of
narcotics, and then develops the idea of what should be understood by ‘pos-
session’ of narcotics while also addressing the issue of ‘possession of narcot-
ics within one’s own body’. In the further section of the paper, the author
analyses the notion of ‘an inconsiderable quantity of narcotics’, presenting
views expressed in the literature and showing disparities in interpretations
of this notion in the case law. In the final section, the author presents con-
clusions and an assessment of the current state of the relevant Polish legis-
lation.

Key Words: Criminal Law; Narcotics; Possession of Narcotics; Criminalisa-
tion of Possession of Narcotics; Illicit Drugs; Psychotropic Substances; In-
considerable Quantity of Narcotics; Poland.

Introduction

The issue of the possession and use of narcotics is of a global nature. This
issue also concerns Poland. Arguments for and against the criminalisa-
tion of the possession of narcotics as well as the effects of the use of nar-
cotics are similar around the world and are well known. For this reason,
the author of this paper will not focus in detail on the sociological and
criminological aspects of the possession and use of narcotics, but rather

1 The research was co-financed with funds earmarked for financing of the statutory activi-
ties of the Faculty of Law, Administration and International Relations at the Andrzej Frycz
Modrzewski Krakow University, research project No. WPAiSM/DS/19/2019-KON.
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on the provisions of criminal law which penalise the possession of nar-
cotics. This does not mean, however, that the author will completely omit
arguments which have been put forward in Poland, intended to legitimise
particular legislative changes regarding the possession of narcotics. The
aim of the author is not to engage in depth in theoretical considerations.
The author intends this paper to have a practical character, that is, to
show how in practice the institution of the optional termination of crimi-
nal proceedings functions in Poland in cases of the possession of an in-
considerable quantity of narcotics for personal use. The issue is of a great
importance in the practical application of justice. It may also be signifi-
cant for foreign nationals such as tourists who visit Poland while addict-
ed to narcotics, for whom the knowledge of when (i.e. after meeting
which requirements) such an individual may expect termination of crim-
inal proceedings for the possession of narcotics.

In order to present the issue of the criminalisation of the possession
of narcotics, the author conducts an analysis of the relevant criminal leg-
islation, legal literature and the case law of the Polish courts. First, the
author presents a detailed historical outline of the criminalisation of of-
fences involving an unlawful possession of narcotics. It is the author’s be-
lief that such a presentation of the historical outline is justified, as for
many readers it will provide a picture of the realities of life in Poland and
the period during which narcotics appeared in Poland on alarger scale.
When presenting the history of the criminalisation of the possession of
narcotics in Poland, the author refers to the provisions of the interna-
tional law and the European Union law. In the following section of the
paper, the author explains the scope of the criminalisation of the posses-
sion of narcotics in Poland, also clarifying what is understood by ‘posses-
sion’ of narcotics, and draws attention to the issue of ‘possession of nar-
cotics within one’s own body’. Then the author analyses the compliance
of the Polish regulations with the international regulations and the Euro-
pean Union regulations. Next, the institution of the optional termination
of criminal proceedings, as it is defined in the Act on Counteracting Drug
Addiction, is presented. In the following section, the author conducts an
analysis of the notion of ‘an inconsiderable quantity of narcotics’, while
presenting views expressed in the literature and illustrating the dispari-
ties of interpretations which exist in the case law. In the final section, the
author presents conclusions together with an assessment of the current
state of the relevant Polish legislation.
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To start with, it is important to explain that the Polish law does not
define the term ‘narcotic’. This term, however, does appear in the Act on
Counteracting Drug Addiction and is widely used not only in the media,
but also in the discussions among lawyers and in the legal literature. The
Act on Counteracting Drug Addiction, when defining criminal offences
involving narcotics, uses the terms ‘illicit drugs’, ‘psychotropic substanc-
es’ and ‘new psychoactive substances’, defining these in the Article 4. The
term ‘Narcotics’ is used as a collective term including illicit drugs, psy-
chotropic substances and new psychoactive substances.

1 Historical outline of the criminalisation of the possession of
narcotics

In Poland, the possession of narcotics became a punishable criminal of-
fence only with the passage of the Act on Counteracting Drug Addiction,
dated on 24 April 1997.2 The introduction of the criminalisation of the
possession of narcotics was an implementation by Poland of internation-
al obligations resulting from the ratification in year 1994 of the United
Nations Convention against Illicit Traffic in Narcotic Drugs and Psycho-
tropic Substances, drawn up in Vienna on 20 December 1988.3 The rea-
son for introducing the criminalisation of the possession of narcotics was
also the socio-economic changes after year 1989, including the intensive
development of drug-related crime.* The literature emphasises that the
ratio legis of introducing the criminalisation of the possession of narcot-
ics was the need to enable the prosecution and punishment of all those
who in any way contribute to the creation of illegal narcotics supply on
the market, including facilitating the prosecution of narcotics dealers
who are difficult to catch in the act of selling narcotics.> In other words,

[N}

See Act of 24 April 1997 on Counteracting Drug Addiction [1997]. Journal of Laws of Po-
land, 1997, no. 75, item 468. Please note that almost all Polish legal acts are available only
in Polish. They can be consulted at https://isap.sejm.gov.pl.

See United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances, drawn up in Vienna on 20 December 1988 [1994-04-30]. Journal of Laws of
Poland, 1995, no. 15, item 69.

See SROGOSZ, T. Kilka uwag na temat polskiej ,wojny z narkotykami”. Przeglqd Prawa
Publicznego. 2018, nr 12, pp. 44-57. ISSN 1896-8996; and LUCARZ, K. and A. MUSZYNSKA.
Ustawa o przeciwdziataniu narkomanii: Komentarz. 1. wyd. Warszawa: Wolters Kluwer,
2008. 899 p. ISBN 978-83-7526-875-1, LEGALIS Commentary to the Article 62, thesis 1.
See KONARSKA-WRZOSEK, V. Pozakodeksowe przestepstwa przeciwko zdrowiu. In: M.
BOJARSK], red. Szczegdlne dziedziny prawa karnego: Prawo karne wojskowe, skarbowe
i pozakodeksowe: Tom XI. 1. wyd. Warszawa: C. H. Beck; Instytut Nauk Prawnych PAN,
2014, p. 455. System prawa karnego. ISBN 978-83-255-1318-4.
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the criminalisation of the possession of narcotics was justified by the
need to facilitate, especially in terms of evidence, the detection of drug-
related crimes.6 It is worth mentioning that the implementation of the
criminalisation of the possession of narcotics was preceded by a tumul-
tuous public debate in Poland.

In the initial wording of the Article 48 of the Act on Counteracting
Drug Addiction was stated that whosoever in violation of the provision of
this act possesses illicit drugs or psychotropic substances shall be subject
to imprisonment for a period of up to 3 years. In cases of lesser gravity,
the offender shall be subject to imprisonment for a period of up to 1 year,
arestriction of freedom, or a fine. If the subject of the offence is a consid-
erable quantity of illicit drugs or psychotropic substances, the offender
shall be subject to imprisonment for a period of up to 5 years and a fine.
Article 48 para. 4 stated that a person who commits the offence and pos-
sesses for personal use an inconsiderable quantity of illicit drugs or psy-
chotropic substances shall not be punished. This Act on Counteracting
Drug Addiction has been revised and amended numerous times. As a re-
sult of an amendment from year 2000,7 Article 48 para. 4 was deleted.
The clause in the Article 48 para. 4 providing for the non-punishment of
persons possessing an inconsiderable quantity of narcotics for personal
use was intended to prevent the law enforcement agencies and the jus-
tice system from being swamped by thousands of cases annually involv-
ing persons who are addicted to or experimenting with drugs, the pun-
ishment of whom would not be useful, while the social stigma of a convic-
tion might negatively affect the further course of their lives.8 The solution
adopted in the Article 48 para. 4 was a compromise regulation, intended
to protect addicted individuals and occasional consumers from a mass
repression.® This solution was, however, heavily criticised, especially by
the police, for interfering with or, in fact, making it impossible to identify

o

See LUCARZ, K. and A. MUSZYNSKA. Ustawa o przeciwdziataniu narkomanii: Komentarz.
1. wyd. Warszawa: Wolters Kluwer, 2008. 899 p. ISBN 978-83-7526-875-1, LEX Commen-
tary to the Article 62, thesis 1.2.

See Act of 26 October 2000 on the Amendment of the Act on Counteracting Drug Addiction
[2000]. Journal of Laws of Poland, 2000, no. 103, item 1097.

See KONARSKA-WRZOSEK, V. Pozakodeksowe przestepstwa przeciwko zdrowiu. In: M.
BOJARSKI, red. Szczegédlne dziedziny prawa karnego: Prawo karne wojskowe, skarbowe
i pozakodeksowe: Tom XI. 1. wyd. Warszawa: C. H. Beck; Instytut Nauk Prawnych PAN,
2014, p. 457. System prawa karnego. ISBN 978-83-255-1318-4.

See LUCARZ, K. and A. MUSZYNSKA. Ustawa o przeciwdziataniu narkomanii: Komentarz.
1. wyd. Warszawa: Wolters Kluwer, 2008. 899 p. ISBN 978-83-7526-875-1, LEX Commen-
tary to the Article 62, thesis 1.2.
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narcotics dealers and to force them to face criminal liability. In deleting
the Article 48 para. 4, the lawmakers hoped primarily to make the war on
narcotics dealers more effective. In the justification for the proposed
amendment to the Act on Counteracting Drug Addiction it was stated,
among other things, that from the experience of the police, dealers of
narcotics, when distributing the drugs, often have only a small amount on
their persons, thus making it difficult to establish whether the narcotics
discovered in the possession of the individual are for personal use or
not.1% The repeal of the controversial Article 48 para.4 was also criti-
cised. In the literature, attention was drawn, among other things, to the
fact that after the amendment of the Act on Counteracting Drug Addiction
in year 2000, the number of offences involving the possession of narcot-
ics increased enormously in Poland, while the number of cases involving
serious narcotics offences remained essentially the same. It was also
claimed that the intensive activity of the police against consumers and
the large number of imprisonments which resulted from this activity re-
duced neither the demand nor the supply of narcotics.1!

On 29 July 2005, anew Act on Counteracting Drug Addiction was
passed.12 This is the act which is currently enforced. According to the Ar-
ticle 62 of the mentioned act, whosoever in violation of the provisions of
the Act on Counteracting Drug Addiction possesses illicit drugs or psy-
chotropic substances shall be subject to imprisonment for a period of up
to 3 years (para. 1). In cases of lesser gravity, the offender shall be sub-
ject to a fine, a restriction of freedom, or imprisonment for a period of up
to 1year (para. 3). According to the initial wording of the Article 62 pa-
ra. 2, if the subject of the criminal offence is a considerable quantity of
illicit drugs or psychotropic substances, the offender shall be subject to
a fine and imprisonment for a period of up to 5 years. This provision was
amended and currently the offender shall be subject to imprisonment for
a period of from 1 to 10 years. The normative clause contained in the Ar-
ticle 62 para. 1 ‘in violation of the provisions of this Act’ refers to the Ar-
ticles 33, 34 and 42 of the Act on Counteracting Drug Addiction. The pro-

10 See Justification of the Bill on the Amendment of the Act on Counteracting Drug Addic-
tion. In: Print No. 631 of the Sejm of the Republic of Poland of the 3" Term [online]. 1998-
06-03, p.2 [cit.2021-02-19]. Available at: http://orka.sejm.gov.pl/Rejestrd.nsf/wg-
druku/631/$file/631.pdf (only in Polish).

11See KLINOWSKI, M. Granice odpowiedzialnosci za posiadanie narkotykdéw. Prokuratura
i Prawo. 2011, nr 3, p. 103. ISSN 1233-2577.

12 See Act of 29 July 2005 on Counteracting Drug Addiction [2005]. Journal of Laws of Poland,
2005, no. 179, item 1485, as amended.
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visions of these Articles define cases of alegal possession of illicit drugs
and psychotropic substances as well as preparations containing them
and their precursors. These items may be possessed only by individuals
and institutions indicated in the Act on Counteracting Drug Addiction and
only after meeting relevant requirements. In the most general terms,
these provisions concern the possession of narcotics for medicinal, in-
dustrial, or research purposes.

A significant change in terms of the criminalisation of the possession
of narcotics took place in year 2011.13 At that time, a new article, Article
62a, was introduced in the Act on Counteracting Drug Addiction which
read as follows: ‘If the subject of the offence mentioned in the Article 62
para. 1 or 3 is illicit drugs or psychoactive substances in an inconsidera-
ble quantity intended for the offender’s personal use, the proceedings
may be terminated, including before issuance of a decision initiating an
investigation, if the penalty for the offender would be inappropriate for
the circumstances surrounding the offence or for its degree of harm in-
flicted on society at large.” In the justification for the government pro-
posal for this amendment it was claimed, among other things, that the
intent of the provision was ‘primarily to make it possible in certain cir-
cumstances to waive prosecution of particular categories of minor of-
fences involving the consumption of narcotics against which the applica-
tion of criminal repression would not seem to bring any positive effects.
This is because repression does not significantly reduce the volume of
illegal supply of illicit drugs or psychotropic substances, nor does it have
any of the desired effects in terms of areduction in demand for these
substances.’ It was also stated that penal repression may, by stigmatising
the perpetrators, cause serious damage and initiate or deepen the pro-
cess of their social derailment. Thus, one of the arguments for the new
regulation was that the stigmatisation of consumers of narcotics by
means of convictions for the possession of narcotics may begin or inten-
sify the process of exclusion of such individuals from society. However, it
should be stressed that in the justification for the government proposal
there was expressly emphasised that the proposed regulation was also
meant to relieve the law enforcement agencies of the need to conduct
numerous investigations into cases of the possession of inconsiderable

13 See Act of 1 April 2011 on the Amendment of the Act on Counteracting Drug Addiction and
Certain Other Acts [2011]. Journal of Laws of Poland, 2011, no. 117, item 678.
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manpower in such activities.1#

The next significant change in terms of the criminalisation of the
possession of narcotics took place in year 2018.15 At that time, a new ar-
ticle, Article 62b, was introduced in the Act on Counteracting Drug Addic-
tion which stated that whosoever in violation of the provisions of the
mentioned Act possesses new psychoactive substances shall be subject to
a fine (para. 1). If the subject of the offence is a considerable quantity of
new psychoactive substances, the offender shall be subject to a fine, a re-
striction of freedom, or imprisonment for a period of up to 3 years (pa-
ra. 2). According to the Article 62b para. 3, if the subject of the offence is
a new psychoactive substance in an inconsiderable quantity intended for
the personal use of the offender, proceedings may be terminated, includ-
ing before issuance of a decision initiating an investigation, if the penalty
for the offender would be inappropriate for the circumstances surround-
ing the offence or for its degree of harm inflicted on society at large. This
change to the Act on Counteracting Drug Addiction was a response from
the lawmakers to the increasing problem in Poland of new psychoactive
substances. The amendment to the Act on Counteracting Drug Addiction
was aimed at placing new psychoactive substances under the control
analogous to illicit drugs and psychotropic substances.’® The above-
mentioned amendment to the Act on Counteracting Drug Addiction was
also caused by the need to adapt the Polish law to new solutions adopted
at the European Union level. In this Act on Counteracting Drug Addiction,
the lawmakers clearly stated that it serves the application of the Regula-
tion (EU) 2017/2101 of the European Parliament and of the Council of
15 November 2017 amending Regulation (EC) No. 1920/2006 as Regards
Information Exchange on, and an Early Warning System and Risk Asses-

14 See Justification for the Bill on the Amendment of the Act on Counteracting Drug Addic-
tion and Certain Other Acts. In: Print No. 3420 of the Sejm of the Republic of Poland of the
6t" Term [online]. 2010-09-22, pp. 14-15 [cit. 2021-02-19]. Available at: http://orka.sejm.
gov.pl/Druki6ka.nsf/0/19E59ABFE28E2AEBC12577A80035A59E/$file/3420.pdf (only
in Polish).

15 See Act of 20 July 2018 on the Amendment of the Act on Counteracting Drug Addiction and
the Act on the State Sanitary Inspection [2018]. Journal of Laws of Poland, 2018,
item 1490.

16 See Justification of the Bill on the Amendment of the Act on Counteracting Drug Addiction
and the Act on the State Sanitary Inspection. In: Print No. 2746 of the Sejm of the Republic
of Poland of the 8" Term [online]. 2018-07-16, p. 4 [cit. 2021-02-19]. Available at: https://
orka.sejm.gov.pl/Druki8ka.nsf/0/2AAEDE997CE43C62C12582CC005BF6A3/%24File/
2746.pdf (only in Polish).
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sment Procedure for, New Psychoactive Substances!” and implements
the provisions of the Council Framework Decision 2004/757/JHA of 25
October 2004 Laying down Minimum Provisions on the Constituent Ele-
ments of Criminal Acts and Penalties in the Field of Illicit Drug Traffick-
ing.18 Acting on the basis of statutory delegation, in year 2018 the Polish
Minister of Health issued the Regulation on the List of Psychotropic Sub-
stances, Illicit Drugs and New Psychoactive Substances.1® This Regulation
implemented the Directive (EU) 2017/2103 of the European Parliament
and of the Council of 15 November 2017 amending Council Framework
Decision 2004/757/JHA in Order to Include New Psychoactive Substanc-
es in the Definition of ‘Drug’ and repealing Council Decision 2005/387/
JHA.20 It should be recalled that the objective of the stated Directive is to
extend the application of the European Union criminal law provisions
that apply to illicit drug trafficking to new psychoactive substances pos-
ing severe public health risks and severe social risks. The mentioned Di-
rective states that new psychoactive substances included in the definition
of ‘drug’ should be covered by the European Union criminal law provi-
sions on illicit drug trafficking. The above-stated Regulation of the Minis-
ter of Health of August 2018 was amended by the Regulation of the
Polish Minister of Health of August 2019,2! which implemented the
Commission Delegated Directive (EU) 2019/369 of 13 December 2018
amending the Annex to Council Framework Decision 2004/757/JHA as
Regards the Inclusion of New Psychoactive Substances in the Definition

17 See Regulation (EU) 2017/2101 of the European Parliament and of the Council of 15 No-
vember 2017 amending Regulation (EC) No. 1920/2006 as Regards Information Exchange
on, and an Early Warning System and Risk Assessment Procedure for, New Psychoactive
Substances. O] EU L 305,2017-11-21, pp. 1-7.

18 See Council Framework Decision 2004/757/JHA of 25 October 2004 Laying down Minimum
Provisions on the Constituent Elements of Criminal Acts and Penalties in the Field of Illicit
Drug Trafficking. O] EU L 335, 2004-11-11, pp. 8-11, as amended.

19 See Regulation of the Minister of Health of 17 August 2018 on the List of Psychotropic Sub-
stances, Illicit Drugs and New Psychoactive Substances [2018]. Journal of Laws of Poland,
2018, item 1591.

20 See Directive (EU) 2017/2103 of the European Parliament and of the Council of 15 Novem-
ber 2017 amending Council Framework Decision 2004/757/JHA in Order to Include New
Psychoactive Substances in the Definition of ‘Drug’ and repealing Council Decision 2005/
387/JHA. O] EU L 305, 2017-11-21, pp. 12-18.

21 See Regulation of the Minister of Health of 21 August 2019 amending the Regulation on the
List of Psychotropic Substances, Illicit Drugs and New Psychoactive Substances [2019].
Journal of Laws of Poland, 2019, item 1745.
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of ‘Drug’.22 It should be noted that the concept of ‘new psychoactive sub-
stances’ was introduced to the Act on Counteracting Drug Addiction (Ar-
ticle 4, point 11a) as early as in year 2015.23 However, it was not until
year 2018, due to the new European Union regulations, that the posses-
sion of new psychoactive substances became a criminal offense. Also in
year 2018, the definition of a new psychoactive substance was changed
in the Polish law.

2 The scope of the criminalisation of the possession of narcotics in
Poland

It must be emphasised that in Poland the possession of any amount of
narcotics, even a very small quantity, is a punishable offence. Every inci-
dent of the possession (in violation of the provisions of the Act on Coun-
teracting Drug Addiction), including the possession exclusively for per-
sonal use, of any kind of narcotics (traditional or one of the new sub-
stances, hard or soft) is a criminal offence (not merely a misdemeanour
or an administrative offence).

In Poland, the use of narcotics itself is not a punishable criminal of-
fence. It is important to distinguish between the punishable possession of
narcotics and the non-punishable use of narcotics. Clarification of this is-
sue requires previous clarification of the notion of the possession. This
notion, ‘possession’, has for years been the subject of controversy in the
Polish criminal law doctrine and has caused problems in the practice of
criminal justice. ‘Possession’ occurs not only in the context of narcotics,
but is also a factor in many criminal offences, such as the possession of
a firearm or ammunition without a permit (Article 263 § 2 of the Polish
Criminal Code). The issue of this aspect of the possession leads to the
question whether the notion of the possession should be understood in
the same way as in civil law, or whether it has in criminal law a distinct
meaning. The Article 336 of the Polish Civil Code states that ‘a possessor
is both one who has practical control over a thing as its owner (an own-
er-like possessor) and one who has practical control over a thing as its
user, pledgee, lessee, leaseholder, or one who has other rights which im-
ply specific control over a thing belonging to another (beneficial owner).’

22See Commission Delegated Directive (EU) 2019/369 of 13 December 2018 amending the
Annex to Council Framework Decision 2004/757/JHA as Regards the Inclusion of New Psy-
choactive Substances in the Definition of ‘Drug’. O] EU L 66, 2019-03-07, pp. 3-5.

23 See Act of 24 April 2015 on the Amendment of the Act on Counteracting Drug Addiction and
Certain Other Acts [2015]. Journal of Laws of Poland, 2015, item 875.
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In civil law, the possession is distinct from being a lessee, which is de-
fined in the Article 338 of the Polish Civil Code (‘Whosoever holds practi-
cal control in the name of another is alessee’). Both in the criminal law
literature and in the case law, the view that the notion of the possession
should be understood in criminal law in a distinct way is prevalent. It is
argued that in criminal law, ‘possession’ should be understood in its
common meaning, as ‘have’. The possession is every form of control over
a thing. Thus, the possession entailing criminal liability is equivalent to
the civil law meanings of the possession and being a lessee combined.24
As it has been correctly remarked upon in the literature, a different un-
derstanding of identical notions in civil law and criminal law is a viola-
tion of the basic postulate of systematic treatment under the law, in ac-
cordance with which certain notions should be understood uniformly
throughout the entire legal system. The opinion has also been expressed
that the increasingly common treatment of a variety of notions in an au-
tonomous manner, applicable exclusively to certain branches of the law,
or even to certain laws, leads to terminological chaos.?> Taking into ac-
count the view dominant in practice in the justice system, any foreign na-
tional should assume that in Poland any form of control over a narcotic
may be understood as the possession in the meaning of the Article 62 of
the Act on Counteracting Drug Addiction.

It may appear that it is impossible to use narcotics without pos-
sessing narcotics. In most cases, the use of narcotics does, in fact, entail
the possession of narcotics. It is, however, possible to use anarcotic
without possessing it, for example in a situation in which person X per-
forms for person Y, at that person’s request, an injection of heroin or am-
phetamine.?6 In this case, personY does not possess a narcotic, despite
having used one.

24 See WYSOCK]I, D. Pojecie ,posiadania” w prawie karnym. Prokuratura i Prawo. 2000, nr 2,
p- 11. ISSN 1233-2577; and Decision of the Supreme Court of the Republic of Poland Ref.
No. Il KK 88/14 [2014-04-08]. LEX No. 1458717. Please note that rulings of the Polish
courts are available only in Polish. They can be consulted at http://www.sn.pl/orzecznic-
two/SitePages/Baza_orzeczen.aspx (the Supreme Court of Poland) or https://orzeczenia.
ms.gov.pl (common courts). However, many of them are not available online.

25 See KRAJEWSK], K. Pojecie posiadania w rozumieniu art. 62 ust. 1 ustawy o przeciwdzia-
taniu narkomanii. Glosa do wyroku SN z dnia 21 stycznia 2009 r., Il KK 197/08. Paristwo
i Prawo. 2009, nr 11, p. 134. ISSN 0031-0980.

26 See example given by KRAJEWSK], K. Pojecie posiadania w rozumieniu art. 62 ust. 1 usta-
wy o przeciwdziataniu narkomanii. Glosa do wyroku SN z dnia 21 stycznia 2009 r., Il KK
197/08. Paristwo i Prawo. 2009, nr 11, pp. 133-134. ISSN 0031-0980.
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Despite the broad interpretation of the factor of the ‘possession’, it is
accepted in the literature and in the case law that ‘possession within
one’s own body’ is not possession in the understanding of the Article 62
of the Act on Counteracting Drug Addiction.2” The Supreme Court of Po-
land has rightly stressed that it is not a criminal offence to be under the
influence of an illicit drug or a psychotropic substance, but to possess
such a substance.28 In practice, there are unfortunately cases in which the
law enforcement agencies (the police and public prosecutor) consider
the presence of anarcotic discovered in the body (for example, during
a blood test at a hospital) to be a case of the possession of narcotics.?? It
is crucial to distinguish between the punishable possession of a narcotic
and the non-punishable use of a narcotic which results in ‘possession of
anarcotic within one’s own body’. The case of couriers who transport
narcotics across borders within their own bodies should be addressed
separately. In these cases, we are not dealing with the use of narcotics, as
narcotics to be smuggled are swallowed in appropriate packages which
resist dissolving and do not intoxicate the courier, but rather are dealing
with the punishable possession of narcotics. The Polish courts also share
this view.30

3 Compliance of the Polish regulations with regulations of the
United Nations and the European Union

When analysing the issue of the criminalisation of the possession of nar-
cotics in Poland, it is necessary to examine the compliance of the Polish
regulations with the acts of the international law and the European Union
law binding on Poland.

The 1988 United Nations Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances in the Article 3 para. 1 provides, inter
alia, that each Party shall adopt such measures as may be necessary to

27 See JANKOWSKI, M. and S. MOMOT. Stosowanie przepisu art. 62a ustawy o przeciwdziata-
niu narkomanii. Prawo w Dziataniu. 2016, nr 26, p. 206. ISSN 2084-1906; and KLINOW-
SKI, M. Karalne posiadanie narkotykéw w orzecznictwie Sadu Najwyzszego. Paristwo
i Prawo. 2010, nr 7, p. 36. ISSN 0031-0980.

28 See Decision of the Supreme Court of the Republic of Poland Ref. No. I KZP 24/10 [2011-01-
27]. LEX No. 686664.

29 See examples given in JANKOWSKI, M. and S. MOMOT. Stosowanie przepisu art. 62a usta-
wy o przeciwdziataniu narkomanii. Prawo w Dziataniu. 2016, nr 26, p. 206. ISSN 2084-
1906.

30 See, for example, Judgement of the Court of Appeal in Gdarisk Ref. No. Il AKa 199/05 [2005-
10-05]. LEX No. 466396.
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establish the possession of any narcotic drug or psychotropic substance
as a criminal offense under its domestic law when committed intentional-
ly. In the Article 3 para. 2, the above-mentioned Convention provides, in-
ter alia, that subject to its constitutional principles and the basic concepts
of its legal system, each Party shall adopt such measures as may be nec-
essary to establish as a criminal offence under its domestic law, when
committed intentionally, the possession of narcotic drugs or psycho-
tropic substances for personal consumption contrary to the provisions of
the 1961 Convention (Single Convention on Narcotic Drugs of 1961), the
1961 Convention as amended or the 1971 Convention (Convention on
Psychotropic Substances of 1971). Poland fulfils this obligation by the Ar-
ticle 62 of the current Act on Counteracting Drug Addiction which crimi-
nalises the possession of illicit drugs or psychotropic substances, regard-
less of the intended use of these drugs or substances. It should be consid-
ered whether the regulation under the Article 62a of the Act on Counter-
acting Drug Addiction does not violate the above-mentioned Convention.
After all, the Article 3 para. 2 of the above-stated Convention expressly
refers to the possession of narcotic drugs or psychotropic substances for
one’s own use. It should be stated with full conviction that the Article 62a
of the Act on Counteracting Drug Addiction does not create an exception
to the Article 62 of the same Act and does not decriminalise the posses-
sion of narcotic drugs or psychotropic substances for the perpetrator’s
own use. The Article 62a of the Act on Counteracting Drug Addiction only
allows for the discontinuation of criminal proceedings in certain cases,
provided that certain conditions are met. Therefore, it should be stated
that the Polish regulations meet the requirements of the Convention in
question.

In the European Union law, the Council Framework Decision 2004/
757 /JHA of 25 October 2004 Laying down Minimum Provisions on the
Constituent Elements of Criminal Acts and Penalties in the Field of Illicit
Drug Trafficking3! in the Article 2 para. 1 provides, inter alia, that each
Member State shall take the necessary measures to ensure the punisha-
bility of conduct, committed intentionally and without authority, involv-
ing the possession of drugs for the carrying out of activities such as the
production, manufacture, extraction, preparation, offering, offering for
sale, distribution, sale, delivery on any terms whatsoever, brokerage, dis-

31 See Council Framework Decision 2004/757/JHA of 25 October 2004 Laying down Minimum
Provisions on the Constituent Elements of Criminal Acts and Penalties in the Field of Illicit
Drug Trafficking. O] EU L 335, 2004-11-11, pp. 8-11.
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patch, dispatch in transit, transport, importation or exportation of drugs.
It should be recalled here that, following the amendment of this Decision
by the Directive (EU) 2017/2103 of the European Parliament and of the
Council of 15 November 2017, the term ‘drug’ also covers new psychoac-
tive substances. The Polish Act on Counteracting Drug Addiction in its
current wording criminalises the possession of illicit drugs or psycho-
tropic substances in the Article 62, while the possession of new psycho-
active substances in the Article 62b. The above-stated Council Frame-
work Decision 2004/757 /JHA does not cover, inter alia, the possession of
drugs exclusively for the perpetrator’s personal consumption as defined
by the national law (Article 2 para. 2). The issue of criminalising the pos-
session of narcotics for personal consumption is, therefore, left to the
regulation of the Member States. Undoubtedly, therefore, Article 62a and
Article 62b para. 3 of the Act on Counteracting Drug Addiction are with-
out prejudice to the present Council Framework Decision. Thus, the
Polish approach, giving the possibility of discontinuing the criminal pro-
ceedings in the case of an inconsiderable quantity of narcotics for per-
sonal use, complies with the European Union obligations. Bearing in
mind the above-mentioned provisions created by the Polish legislator, it
should be stated that the Polish regulation of the scope of the criminalisa-
tion of the possession of narcotics is consistent with the regulation creat-
ed on the forum of the European Union.32

4 The institution of the optional termination of criminal
proceedings

The Act on Counteracting Drug Addiction outlines in the Articles 62a and
62b para. 3 the institution of the optional termination of criminal pro-
ceedings. The provisions of these parts of the Act on Counteracting Drug
Addiction are an exception from the legality principle (in favour of the
opportunity principle in enforcement), applicable in the Polish criminal
proceedings, expressed in the Article 10 para.1 of the Polish Code of
Criminal Proceedings which states that ‘A body entrusted with the prose-
cution of crime is obliged to initiate and to conduct pre-trial proceedings,
and the public prosecutor is also obliged to bring charges and to support

32 See TKACZYK-RYMANOWSKA, K. Problem tzw. dopalaczy i nowych narkotykéw w $wietle
zmian normatywnych do ustawy o przeciwdziataniu narkomanii. Prokuratura i Prawo.
2016, nr 9, pp. 131-146. ISSN 1233-2577; and PIACZYNSKA, A. Odpowiedzialno$¢ karna
za posiadanie nowych substancji psychoaktywnych. Prokuratura iPrawo. 2019, nr1,
pp. 98-120. ISSN 1233-2577.
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the prosecution of acts which are subject to prosecution ex officio.” These
provisions do not, however, constitute an exception from the principle of
penalising the possession of narcotics. The regulations in the Articles 62a
and 62b para. 3 of the Act on Counteracting Drug Addiction simply create
the possibility for the termination of criminal proceedings. In specific
cases, it may happen that a person possessing only an inconsiderable
quantity of narcotics is prosecuted for a crime and sentenced. The termi-
nation of criminal proceedings is allowable both at the pre-trial and the
trial stages.3® The decision in this matter is that of the prosecutor or
court, respectively.

The institution mentioned in the Articles 62a and 62b para. 3 of the
Act on Counteracting Drug Addiction involves the termination of criminal
proceedings. In cases in which it is applied, the offender in the possession
of narcotics is not convicted and, therefore, does not incur the stigma of
a conviction. This does not mean, however, that the offender does not in-
cur any material consequences for the offence. Such an offender is sub-
ject to the forfeiture of the narcotics possessed. This is stated in the Arti-
cle 70 para. 2 of the Act on Counteracting Drug Addiction as follows: ‘In
the case of a conviction for the offence mentioned in the Article 62 or Ar-
ticle 62b of the Act on Counteracting Drug Addiction as well as in the
termination or conditional termination of criminal proceedings, the court
orders the forfeiture of the illicit drug, psychotropic substance, or new
psychoactive substance, even if it was not the property of the offender.
The court, when ordering the forfeiture of such items, may also arrange
for their destruction. An official record shall be drawn up of this destruc-
tion.” However, according to the Article 70 para. 3 of the Act on Counter-
acting Drug Addiction, ‘Forfeiture shall not be ordered if the illicit drug,
psychotropic substance, or new psychoactive substance is the property
of a third party and the offender has obtained it through crime, or mis-
demeanour, or has come into the possession of the narcotics in a way
that clearly violates employee duties or conditions of a contract with the
owner of the illicit drug, psychotropic substance, or new psychoactive
substance.’

33 See GENSIKOWSK], P. Procesowe aspekty stosowania instytucji przewidzianej w art. 62a
ustawy o przeciwdziataniu narkomanii. Prokuratura i Prawo. 2013, nr 7-8, pp. 221-222.
ISSN 1233-2577; and KULIK, M. Komentarz do niektérych przepiséw ustawy o przeciw-
dzialaniu narkomanii. In: M. MOZGAWA, red. Pozakodeksowe przestepstwa przeciwko
zdrowiu: Komentarz. 1.wyd. Warszawa: Wolters Kluwer, 2017, p. 680. ISBN 978-83-
8107-718-7.
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The decision to terminate criminal proceedings may take place after
it has been determined that all of the conditions defined in the Arti-
cles 62a or 62b para. 3 of the Act on Counteracting Drug Addiction have
been met. The primary condition is the inappropriacy of a conviction
against the offender. In practice, however, the most basic conditions are
‘an inconsiderable quantity of narcotics’ and ‘intended for personal use’.
In the case law, it has been aptly noted that the possession by the offend-
er of some part of the narcotics for personal use and some part intended
for someone else means that it is not possible to terminate criminal pro-
ceedings for the offender based on the Article 62a.3¢ This view is also
prevalent in the legal doctrine.3>

An inconsiderable quantity of narcotics discovered on the person of
the offender creates the assumption that the narcotics are intended for
the offender’s personal use.3¢ This assumption may be overturned. If the
offender possesses only an inconsiderable quantity of narcotics, but also
has on his or her person or in his or her domicile an analytical scale or
bags for the portioning up of the narcotics, then this leads to the assump-
tion that the offender is a dealer of narcotics and possesses the narcotics
for sale purposes, and not for personal use. In the opinion of the District
Court in Gliwice, ‘Whether an illicit drug is intended for consumption,
and not for sale can also be determined by a quite original manner of
packaging, namely if it is stored in ajar in a whole, not fragmented
form.’37

In determining whether the conditions for termination of criminal
proceedings have been met, the starting point is, therefore, the assess-
ment of whether the quantity possessed by the offender is inconsidera-

34 See Judgement of the Court of Appeal in Wroctaw Ref. No. 1l AKa 270/18 [2018-12-05]. LEX
No.2616121.

35 See, for example, KULIK, M. Komentarz do niektérych przepiséw ustawy o przeciwdziata-
niu narkomanii. In: M. MOZGAWA, red. Pozakodeksowe przestepstwa przeciwko zdrowiu:
Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2017, pp. 675-676. ISBN 978-83-8107-
718-7; and GENSIKOWSK]I, P. Materialnoprawne ujecie przestanek instytucji przewidzia-
nej wart. 62a ustawy o przeciwdziataniu narkomanii. Prokuratura i Prawo. 2015, nr 10,
pp. 106-107. ISSN 1233-2577.

36 See KONARSKA-WRZOSEK, V. Pozakodeksowe przestepstwa przeciwko zdrowiu. In: M.
BOJARSK], red. Szczegdlne dziedziny prawa karnego: Prawo karne wojskowe, skarbowe
i pozakodeksowe: Tom XI. 1. wyd. Warszawa: C. H. Beck; Instytut Nauk Prawnych PAN,
2014, p. 656. System prawa karnego. ISBN 978-83-255-1318-4.

37See Judgement of the District Court in Gliwice Ref. No.VIKa 43/19 [2019-02-12]. LEX
No. 2720008.
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ble. This determining factor, ‘an inconsiderable quantity of narcotics’, will
be analysed in the next section of this paper.

5 An inconsiderable quantity of narcotics

To begin with, it should be mentioned that the analysis of the condition
for the termination of criminal proceedings due to the inconsiderable
quantity of narcotics will be based on the views of scientists and the case
law, with reference to traditional narcotics. Due to the short time in
which the Article 62b of the Act on Counteracting Drug Addiction has
been in force, there is currently very little case law on which to base an
analysis.

The element of ‘an inconsiderable quantity’ of narcotics is of an ex-
tremely evaluative nature. This element has generated great controversy
both in the doctrine and in the practice of the justice system. It should be
mentioned that based on the Act on Counteracting Drug Addiction, four
quantities of narcotics can be defined: a considerable quantity (a factor in
qualified types of criminal offences), an ordinary quantity (average, nor-
mal; this is a factor in the basic types of criminal offences), a small quan-
tity (characterising matters of lesser gravity, the privileged type of crimi-
nal offence) and an inconsiderable quantity (which, solely in the case of
an unlawful possession of narcotics, may be a basis for the termination of
criminal proceedings).3® The stated Act itself does not use the terms ‘or-
dinary quantity’ or ‘small quantity’. These are notions created in the
criminal law doctrine. The Act on Counteracting Drug Addiction uses the
terms ‘a considerable quantity’ and ‘an inconsiderable quantity’, but does
not define these. An attempt to define ‘an inconsiderable quantity of nar-
cotics’ has been made both in the literature and the case law.

In the literature, it has been stated that the significant factor is the
number of single portions that can be made from a given quantity of an
illicit drug or a psychotropic substance as well as the type of substance.3?
Therefore, not only should the quantitative criterion referring to the
weight of the narcotic be taken into account, but also the qualitative cri-

38 See KONARSKA-WRZOSEK, V. Pozakodeksowe przestepstwa przeciwko zdrowiu. In: M.
BOJARSKI, red. Szczegédlne dziedziny prawa karnego: Prawo karne wojskowe, skarbowe
i pozakodeksowe: Tom XI. 1. wyd. Warszawa: C. H. Beck; Instytut Nauk Prawnych PAN,
2014, p. 443. System prawa karnego. ISBN 978-83-255-1318-4.

39 See KULIK, M. Komentarz do niektérych przepiséw ustawy o przeciwdziataniu narkoma-
nii. In: M. MOZGAWA, red. Pozakodeksowe przestepstwa przeciwko zdrowiu: Komentarz.
1. wyd. Warszawa: Wolters Kluwer, 2017, p. 674. ISBN 978-83-8107-718-7.
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terion referring to the type of narcotic.#? The view has been expressed
that the quantity of a substance can be understood as inconsiderable if it
does not exceed several grams.*! Another opinion has been presented
that an inconsiderable quantity is one, two, or three portions (doses).*2
According to yet another view, ‘an inconsiderable quantity’ is one which
is a multiple of a single dose by daily consumption resulting from the na-
ture of the illicit drug or psychotropic substance used by the offender.*3 It
is the author’s opinion that it is inappropriate to restrict in abstracto an
inconsiderable quantity of narcotics to 2 - 3 doses. In analysing the ful-
filment of conditions for the termination of criminal proceedings in con-
creto, the factor ‘an inconsiderable quantity of narcotics’ should be inter-
preted by taking into account the factor ‘for the personal use of the of-
fender.” Both these factors are legal conditions for the termination of
criminal proceedings and, therefore, they should be read in conjunction.
Ergo, the daily needs of a given offender should be taken into account,
resulting from the degree to which the offender is addicted to the narcot-
ics. It is correct to state that when the possessor of the narcotics is a per-
son who is highly addicted and uses several portions daily, it may be ap-
propriate to consider as an inconsiderable quantity an amount allowing
for the satisfaction of the needs of the offender for two days.**

Based on the Act on Counteracting Drug Addiction of year 1997
which made use of the identical notion in the Article 48 (the notion of ‘an
inconsiderable quantity’ of narcotics), in the case law the thesis was for-

40 See GENSIKOWSKI, P. Materialnoprawne ujecie przestanek instytucji przewidzianej
w art. 62a ustawy o przeciwdziataniu narkomanii. Prokuratura iPrawo. 2015, nr 10,
p. 103.ISSN 1233-2577.

41See GENSIKOWSKI, P. Materialnoprawne ujecie przestanek instytucji przewidzianej
w art. 62a ustawy o przeciwdziataniu narkomanii. Prokuratura iPrawo. 2015, nr 10,
p- 103. ISSN 1233-2577; and KURZEPA, B. Komentarz do art. 53. In: A. WAZNY, red. Usta-
wa o przeciwdziataniu narkomanii: Komentarz. 2. wyd. Warszawa: Wolters Kluwer, 2019.
559 p. ISBN 978-83-8160-600-4, LEX Commentary to Article 62a, thesis 6.

42 See KONARSKA-WRZOSEK, V. Pozakodeksowe przestepstwa przeciwko zdrowiu. In: M.
BOJARSK], red. Szczegdlne dziedziny prawa karnego: Prawo karne wojskowe, skarbowe
i pozakodeksowe: Tom XI. 1. wyd. Warszawa: C. H. Beck; Instytut Nauk Prawnych PAN,
2014, p. 456. System prawa karnego. ISBN 978-83-255-1318-4.

43See MUSZYNSKA, A. and K. LUCARZ. Umorzenie postepowania karnego wedtug art. 62a
ustawy z 2005 r. o przeciwdziataniu narkomanii. Ruch Prawniczy, Ekonomiczny i Socjolo-
giczny [online]. 2016, vol. 78, nr 2, p. 141 [cit. 2021-02-19]. ISSN 0035-9629. Available at:
https://doi.org/10.14746 /rpeis.2016.78.2.12.

4 See KULIK, M. Komentarz do niektérych przepiséw ustawy o przeciwdziataniu narkoma-
nii. In: M. MOZGAWA, red. Pozakodeksowe przestepstwa przeciwko zdrowiu: Komentarz.
1. wyd. Warszawa: Wolters Kluwer, 2017, p. 674. ISBN 978-83-8107-718-7.
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mulated that ‘An inconsiderable quantity of a narcotic is a small amount
reflecting the ongoing needs of the addicted person, matching the cur-
rently experienced narcotic hunger, one or two portions, not more than
that, regardless of whether a larger amount has been gathered for antici-
pated future needs.’#5 This thesis was rightly criticised in the literature as
excessively restrictive.*®¢ However, in the case law it was repeated in year
2018. At that time, the Court of Appeals in Krakéw emphasised that ‘an
inconsiderable quantity of narcotics is only one which reflects the ongo-
ing needs of the addicted person and the narcotic hunger felt by that per-
son. This may be one or two portions, but not more than that.” The Court
of Appeals in Krakow stressed that it does not share the concerns ex-
pressed in the legal doctrine regarding this view which refer to the needs
of addicted persons, as this circumstance is part of the second factor, that
the narcotic be intended for personal use.*’

The Court of Appeals in Poznan defined the criteria for identifying an
amount of narcotics as an inconsiderable quantity as follows: ‘The man-
ner of determining an inconsiderable quantity of illicit drugs or psycho-
tropic substances as a factor in the institution regulated in the Article 62a
must take into account not only the quantitative criterion referring to the
weight of the substance, but also the qualitative criterion. When inter-
preting the term “an inconsiderable quantity” as a factor in the institu-
tion defined in the Article 62a, the court should not limit itself to the
weight of the illicit drugs or psychotropic substances, as the concentra-
tion of the secured substance is also relevant, allowing for the determina-
tion of how many single doses of the substance can be made from this
quantity. To determine the meaning of the notion of an inconsiderable
quantity of illicit drugs or psychotropic substances, it is necessary to take
into account, apart from the previously mentioned quantitative and qual-

45 See Judgement of the Court of Appeal in Krakéw Ref. No. Il AKa 161/00 [2000-10-04]. LEX
No. 44048.

46 See, for example, KULIK, M. Komentarz do niektérych przepiséw ustawy o przeciwdziata-
niu narkomanii. In: M. MOZGAWA, red. Pozakodeksowe przestepstwa przeciwko zdrowiu:
Komentarz. 1. wyd. Warszawa: Wolters Kluwer, 2017, pp. 674-675. ISBN 978-83-8107-
718-7; and GENSIKOWSK]I, P. Materialnoprawne ujecie przestanek instytucji przewidzia-
nej w art. 62a ustawy o przeciwdziataniu narkomanii. Prokuratura i Prawo. 2015, nr 10,
p. 104.1SSN 1233-2577.

47 See Judgement of the Court of Appeal in Krakéw Ref. No. Il AKa 58/18 [2018-08-15]. LE-
GALIS No. 1894952.
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itative criteria, the criterion of the ratio of the seized amount of the sub-
stance to the needs of the offender.’48

An analysis of the case law of recent years concerning the application
of the Article 62a of the Act on Counteracting Drug Addiction delivers the
following examples of inconsiderable quantities of narcotics. In one case,
the accused possessed 1.07 grams of marijuana containing delta-9-
tetrahydrocannabinol and the District Court in Gliwice determined this
amount to be inconsiderable in the understanding of the Article 62a of
the mentioned Act.#° The Regional Court in Warsaw-Mokotéw recognised
a psychotropic substance in the form of two tablets of clonazepam in
a foil bag with a total net weight of 0.27 grams (an amount which would
suffice for use on one or two occasions) as an inconsiderable quantity.>°

It is worthwhile to provide examples concerning amphetamines, as
this is a widely known hard drug. The Regional Court in Lukéw deter-
mined that amphetamines with a total net weight of 1.51 grams is not an
inconsiderable quantity.5! The Regional Court in Warsaw-Srédmiescie
determined that a psychotropic substance in the form of amphetamines
with a total net weight of 0.92 grams, thus between 8 and 11 consumer
portions, excludes the possibility of applying the provisions of the Arti-
cle 62a of the Act on Counteracting Drug Addiction.>2 This same court in
another case determined that it was not possible to terminate criminal
proceedings based on the Article 62a of the stated Act because the ac-
cused possessed amphetamines with the net weight of 0.57 grams, an
amount which corresponds to roughly 5 to 7 commercial portions.>3
From these judgements, it can be seen that the Regional Court in War-
saw-Srédmiesécie believes that amphetamines with aweight of 0.92
grams, or even of 0.57 grams are not an inconsiderable quantity of nar-
cotics. The District Court in Lublin, on the other hand, determined an

48 See Judgement of the Court of Appeal in Poznan Ref. No. Il AKa 247/16 [2017-02-23]. LEX
No. 2402505.

49 See Judgement of the District Court in Gliwice Ref. No.VIKa 43/19 [2019-02-12]. LEX
No. 2720008.

50 See Judgement of the Regional Court for Warsaw-Mokotéw in Warsaw Ref. No. Il K 1201/
13[2016-11-04]. LEX No. 2384961.

51See Judgement of the Regional Court in tukéw Ref No.lIK 182/17 [2017-09-06]. LEX
No. 2352940.

52 See Judgement of the Regional Court for Warsaw-Srédmiescie in Warsaw Ref. No. Il K 702/
13[2014-05-09]. LEX No. 1908435.

53 See Judgement of the Regional Court for Warsaw-Srédmiescie in Warsaw Ref. No. Il K 324/
15[2015-08-11]. LEX No. 1901905.

60 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2021, Volume IX., Issue 2, Pages 42-71 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

amount of 0.95 grams of amphetamines to be an inconsiderable quanti-
ty_54

The greatest interest on the part of the reader may be generated by
the approach of the Polish courts to marijuana, the most popular soft
drug. To begin with, it must be said that in Poland the possession of mari-
juana (in any amount) is a punishable criminal offence. The Regional
Court in Bielsk Podlaski expressed the view without doubt that marijua-
na in the amount of 0.72 grams seized from the accused would definitely
fall within the notion of ‘an inconsiderable quantity of narcotics’, since
this amount is less than two full commercial portions.>> The Regional
Court in Warsaw Praga-Potudnie considered marijuana in the amount of
1.1 grams to be an inconsiderable quantity.5¢ A more restrictive assess-
ment was made by the Regional Court in Lukéw. In a case in which the
accused possessed marijuana amounting to 0.848 grams (in a plastic bag)
and charred dried vegetal matter of a greenish-brown colour weighing
0.044 grams (in a glass pipe), the court stated that ‘Taking into account
the fact that some of the substance was found in the pipe, while some of it
remained in the plastic bag, it can be presumed that the substance was
divided for at least two uses. Therefore, in the opinion of the court, this
amount cannot be understood as an inconsiderable quantity.’s?

The sentences cited above clearly illustrate the disparities in the case
law regarding the interpretation of the notion of ‘an inconsiderable quan-
tity of narcotics’. Regarding the amphetamines, one court understood
0.95 grams as an inconsiderable quantity, while another court under-
stood 0.57 grams of the substance to be a quantity which was not incon-
siderable. When it comes to marijuana, one court determined 1.1 grams
of marijuana to be an inconsiderable quantity, while another court de-
termined that marijuana with a total weight of 0.892 grams was not an
inconsiderable quantity. In the latter case, the court clearly determined
that the accused intended all of the substance possessed for personal use.
This decision by the court that the amount of marijuana possessed by the

54 See Judgement of the District Court in Lublin Ref. No.V Ka 921/17 [2017-11-07]. LEX
No. 2403340.

55 See Judgement of the Regional Court in Bielsk Podlaski Ref. No. Il K 38/17 [2017-03-17].
LEX No. 2378676.

56 See Judgement of the Regional Court for Warsaw Praga-Potudnie in Warsaw Ref. No. Il K
848/16 [2017-06-02]. LEX No. 2484327.

57 See Judgement of the Regional Court in tukéw Ref No.ll K 554/17 [2017-10-25]. LEX
No. 2402866.
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accused exceeded the limits of an inconsiderable quantity meant that it
was not possible to terminate the criminal proceedings, thus resulting in
the conviction of the accused. The examples presented above demon-
strate how important the interpretation of the notion of ‘an inconsidera-
ble quantity of narcotics’ is in the practice of the criminal justice system.
It is worth noting that both sentences were handed down in the same
year (2017), thus in identical social and economic circumstances and un-
der the influence of the same prevailing views in the criminal law science.

6 Assessment of the criminalisation of the possession of narcotics in
the literature

The criminalisation of the possession of narcotics in Poland has both
proponents and opponents. The introduction of the criminalisation of the
possession of narcotics was preceded by a heated public debate. This de-
bate was not concluded by reaching a consensus. The topic of the posses-
sion of narcotics returns from time to time to the public eye in the media
and in the statements of politicians and lawyers. From time to time, new
proposals for laws increasing or relaxing the criminal liability for the
possession of narcotics appear. The view is valid that the criminalisation
of the possession of any amount of narcotics, including small amounts
intended for personal use, allows broad possibilities for the application
of criminal repression, including against individuals who are addicted,
while the decriminalisation of the possession of narcotics without the
possibility of legally entering into the possession of such narcotics would
leave alegal loophole interfering with the prosecution of crimes related
to the unlawful trade in narcotics.58 The basic argument for the criminali-
sation of the possession of narcotics is that this facilitates the war with
dealers of narcotics.>® On the other hand, the largest group of possessors
of narcotics are the consumers of these narcotics, not the representatives
of the world of organised crime. The vast majority of offences involving
the possession of narcotics are not discovered as a result of police opera-

58 See MUSZYNSKA, A. and K. LUCARZ. Umorzenie postepowania karnego wedtug art. 62a
ustawy z 2005 r. o przeciwdziataniu narkomanii. Ruch Prawniczy, Ekonomiczny i Socjolo-
giczny [online]. 2016, vol. 78, nr 2, p. 137 [cit. 2021-02-19]. ISSN 0035-9629. Available at:
https://doi.org/10.14746 /rpeis.2016.78.2.12.

59 See, for example, DERLATKA, M. Zakres pojecia ,posiadanie $rodka odurzajacego” w rozu-
mieniu art. 62 ustawy o przeciwdziataniu narkomanii. Glosa do uchwaty SN zdnia 27
stycznia 2011 r., [ KZP 24/10. Paristwo i Prawo. 2011, nr 12, p. 132. ISSN 0031-0980.
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tions, but during routine patrols or traffic stops.6° Opponents of the crim-
inalisation of the possession of narcotics note that in the case of this
criminal offence, discovery is identical with the identification of the of-
fender, and there is a strong tendency on the part of the law enforcement
agencies to search for possessors of narcotics (and, thus, the attention of
the law enforcement agencies is directed not towards the supply side, but
rather towards the demand side, towards the consumers).61

It is worth illustrating how the public prosecutors have approached
the new regulations regarding the prosecution of the offenders for the
possession of narcotics, that is how they have approached the regulations
set in the Article 62a of the Act on Counteracting Drug Addiction. Initially,
there were very few terminations of criminal proceedings on the basis of
the Article 62a of the stated Act. The reason for this was, among other
things, the problem with the interpretation of the notion of ‘an inconsid-
erable quantity’ and the fact that the mentioned Article 62a envisions
anew institution. One prosecutor stated that ‘along with the increase in
the number of decisions handed down by courts on the basis of which it
is possible to approximately define “an inconsiderable quantity”, this
provision of the Act is becoming more common and is increasingly used
by prosecutors.” Another prosecutor stated that the application of the Ar-
ticle 62a of the Act on Counteracting Drug Addiction is a common sense
approach. From the view of statistical data, it can be seen that in all of Po-
land, in year 2012 prosecutors terminated 13.45 % of criminal proceed-
ings in all cases involving the possession of narcotics, while in year 2013
this number was 19.45 %. Thus, there is a notable increase in termina-
tions applied by prosecutors on the basis of the stated Article 62a. It is
also worth noting that during the work on the amendment of the Act on
Counteracting Drug Addiction, the lawmakers assumed a rate of termina-
tion of criminal proceedings of 10 %.52 A study of prosecutors’ records
involving cases closed in year 2014 indicates that the stated Article 62a is
applied most often in cases of the possession of marijuana (more than
80 %) and amphetamines (approximately 17 %). The authors of the stu-

60 See KLINOWSKI, M. Granice odpowiedzialnosci za posiadanie narkotykéw. Prokuratura
i Prawo. 2011, nr 3, p. 102. ISSN 1233-2577.

61 See KLINOWSKI, M. Granice odpowiedzialnosci za posiadanie narkotykéw. Prokuratura
i Prawo. 2011, nr 3, p. 102. ISSN 1233-2577.

62 See SZYMANIAK, P. Prokuratura umarza sprawy za posiadanie narkotykéw [The Prosecu-
tor’s Office Discontinues Cases for Drug Possession]. In: GazetaPrawna.pl [online]. 2014-
11-03 [cit. 2021-02-19]. Available at: https://prawo.gazetaprawna.pl/artykuly /832951,
prokuratura-umarza-sprawy-za-posiadanie-narkotykow.html.
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dy assessed the Article 62a of the Act on Counteracting Drug Addiction as
a necessary component.63

In the criminal law literature, the provision of the Article 62a of the
Act on Counteracting Drug Addiction has been assessed variously. It has
been claimed, among other things, that the current solution is meant to
rationalise the prosecution and punishment of individuals who contrib-
ute to the spread of narcotics in society and to the drug addiction.é* It has
also been claimed that at present we are in something like an intermedi-
ate state in which, in principle, the possession of narcotics is prohibited,
but with the possibility to terminate criminal proceedings in cases when
this possession concerns inconsiderable amounts for personal use, and
that the regulation contained in the Article 62a of the Act on Counteract-
ing Drug Addiction has both pluses and minuses.%> The view has been ex-
pressed that the normative formation of the factors of the institution
mentioned in the stated Article 62a reflects the intentions of the law-
makers when introducing this institution.®® An opposing view has also
been expressed, suggesting that the solution in the stated Article 62a
does not deliver any of the intended effects, that is that it does not affect
a change in the practices of the law enforcement agencies in cases involv-
ing the possession of narcotics. It has also been claimed in connection
with this that in the wording of the stated Article 623, there are too many
indefinite terms for it to be used for an effective rationalisation of the ap-
plication of criminal repressions against possessors of narcotics; this in
particular concerns the phrase ‘an inconsiderable quantity of narcotics’.
It has been proposed that, by means of a ministerial ordinance, a refer-
ence table of threshold values should be created, that is a table indicating
specific quantities of particular narcotics above which the law enforce-
ment agencies would be entitled to assume the intention to distribute the
substances possessed for commercial purposes. Such atable has been

63 See JANKOWSKI, M. and S. MOMOT. Stosowanie przepisu art. 62a ustawy o przeciwdziata-
niu narkomanii. Prawo w Dziataniu. 2016, nr 26, p. 188 and 202. ISSN 2084-1906.

64 See KONARSKA-WRZOSEK, V. Pozakodeksowe przestepstwa przeciwko zdrowiu. In: M.
BOJARSK], red. Szczegdlne dziedziny prawa karnego: Prawo karne wojskowe, skarbowe
i pozakodeksowe: Tom XI. 1. wyd. Warszawa: C. H. Beck; Instytut Nauk Prawnych PAN,
2014, p. 457. System prawa karnego. ISBN 978-83-255-1318-4.

65 See KRAJEWSKI, R. Umorzenie postepowania w sprawie o przestepstwo posiadania nar-
kotykéw w nieznacznej ilo$ci na wiasny uzytek sprawcy. Przeglgd Sqdowy. 2017, nr 11-
12, p. 175.1SSN 0867-7255.

66 See  GENSIKOWSKI, P. Materialnoprawne ujecie przestanek instytucji przewidzianej
w art. 62a ustawy o przeciwdziataniu narkomanii. Prokuratura iPrawo. 2015, nr 10,
p. 111.ISSN 1233-2577.
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proposed, but only for the most popular narcotics.6’” In the literature,
however, a different view has also been expressed. Namely, that the
lawmakers, in not creating a quantitative definition of the value of an in-
considerable quantity, assuming the highly varied and changing cata-
logue of illicit drugs and psychotropic substances, chose a more rational
approach.t8 It is worth mentioning that also one Polish scientist, the
criminologist professor Krzysztof Krajewski, based on the threshold val-
ues accepted in the Czech Republic, has developed guidelines for incon-
siderable quantities of narcotics. The amounts which they contain con-
cern the entire amount of the substance, regardless of its purity, and do
not refer to the active substance. These values are, for example, 10 grams
for marijuana and 1.5 grams for amphetamines. These guidelines, of
course, are not of a binding nature, yet they may be helpful for prosecu-
tors. They have been sent out to all Polish public prosecutors.¢°

Final conclusions

The above-realised analysis of the scope of the criminalisation of the pos-
session of narcotics allows us to conclude that the Polish regulations are
in line with the 1988 United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances and with the regulations
created in the European Union.

In our opinion, the view that the Polish lawmakers in not creating
a quantitative definition of the value of an inconsiderable quantity chose
a more rational approach appears justified, despite the disparities among
judges regarding the interpretation of the notion of ‘an inconsiderable
quantity of narcotics’. In order to ensure uniformity of the case law
among courts, there should, however, be developed some threshold val-
ues for particular narcotics, that is, amounts which can be understood as
inconsiderable. The development of these values should not be carried

67 See KLINOWSKI, M. Granice odpowiedzialnosci za posiadanie narkotykéw. Prokuratura
i Prawo. 2011, nr 3, p. 99 and pp. 103-110. ISSN 1233-2577.

63 See MUSZYNSKA, A. and K. LUCARZ. Umorzenie postepowania karnego wedtug art. 62a
ustawy z 2005 r. o przeciwdziataniu narkomanii. Ruch Prawniczy, Ekonomiczny i Socjolo-
giczny [online]. 2016, vol. 78, nr 2, p. 141 [cit. 2021-02-19]. ISSN 0035-9629. Available at:
https://doi.org/10.14746 /rpeis.2016.78.2.12.

69 See Wytyczne prof. Krajewskiego nt. wartosci granicznych [Guidelines of prof. Krajewski
on Limit Values]. In: Polska Sie¢ Polityki Narkotykowej [Polish Drug Policy Network]
[online]. 2017-09-18 [cit. 2021-02-19]. Available at: http://www.politykanarkotykowa.
pl/publikacje/wytyczne-prof-krajewskiego-zostaly-dzis-wyslane-do-wszystkich-proku-
ratur-w-polsce/.
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out through legislation, but in the case law, taking into account the views
of scientists and changing mores in society. There should not, however,
be stiff absolute boundaries in this issue. The factor ‘an inconsiderable
quantity of narcotics’ should be interpreted taking into account the factor
‘for personal use’ in a specific case. Moreover, it should be noted that the
lawmakers also did not define ‘a considerable quantity of narcotics’,
which is a factor in the qualified type of criminal offence of the posses-
sion of narcotics (Article 62 para. 2 and Article 62b para. 2 of the Act on
Counteracting Drug Addiction). The absence of alegal definition of
‘a considerable quantity’ justifies the non-definition in the above-men-
tioned Act of ‘an inconsiderable quantity’ of narcotics.

It is our opinion that the current criminal law regulation of the issue
of the possession of narcotics in Poland should be assessed positively, as
a compromise solution.
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On Some Problems of Commercial Law
in Ukraine!

Oleksandr Romanovich Kovalyshyn

Abstract: The paper is devoted to the disclosure of certain aspects of recod-
ification in Ukraine, some existing problems of the Ukrainian commercial
law as well as the conflict of norms between the Commercial Code of
Ukraine and the Civil Code of Ukraine. In year 2020, the Concept of Civil
Legislation Reform was adopted in Ukraine. The Concept of Civil Legisla-
tion Reform states that the systematic renewal of the Civil Code of Ukraine
as a whole is possible only if the Commercial Code of Ukraine is repealed
because the latter does not meet the parameters of the acts governing
business relations which, by their nature, are primarily private. The pre-
sented study explains the current problems of the Ukrainian commercial
law as well as civil law regulation of business relations for both: 1) the for-
eign scholars dealing with the civil law and commercial law; 2) the foreign
investors (including investors from the European Union countries) who are
already conducting economic activities in Ukraine or plan to invest in the
Ukrainian economy. Special attention is given to such issues like the types
of ownership, penalties for obligations, differences in legal capacity, differ-
ence of approaches to the system of legal entities, existence of some archaic
legal forms of entrepreneurial activity, etc. The author emphasizes that un-
doubtedly the Commercial Code of Ukraine as well as the Civil Code of
Ukraine need some updating. There is an urgent need to systematize the
existing organizational and legal forms of legal entities and to renew the
basics of civil law regulation in Ukraine. It is explained in the paper, while
in most neighbouring jurisdictions steps are being taken to systematic up-
date of the commercial codes (including expanding the scope of their legal
regulations), in Ukraine steps are being taken to eliminate the commercial
code. This seems completely unacceptable; it harms the legal regulation of
business relations in Ukraine significantly and slows down the progressive
development of the Ukraine’s economy. The analysis of the commercial
codes abroad shows that there is no single approach to the list of legal con-
structions that should form the basis of the relevant code. All, without ex-

1 This paper was written in the framework of the Jean Monnet Module “Commercial Law of
the European Union”, No. 600196-EPP-1-2018-1-UA-EPPJMO-MODULE and was financed
with the support of the Erasmus+ Programme of the European Union.
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ception, codified acts of this type are characterized by the presence of spe-
cial institutions that, from the point of foreign lawyer’s view or current
trends in private law, may seem do not meet certain standards.

Key Words: Civil Law; Commercial Law; Company Law; Civil Code of Ukra-
ine; Commercial Code of Ukraine; Recodification; Comparison; Ukraine.

Introduction

On July 17, 2019, the Cabinet of Ministers of Ukraine adopted a resolu-
tion under No. 650 “On the Establishment of a Working Group on Recodi-
fication (Updating) of Civil Legislation of Ukraine”, which formed a work-
ing group on recodification of the civil legislation.?

The main tasks of the above-mentioned working group were identi-
fied by the Ukrainian government as following: 1) conducting a compre-
hensive analysis of the existing civil legislation of Ukraine and identifying
areas of the private and commercial law relations that need to be brought
into line with global trends in private law; 2) studying the experience of
the European countries on recodification (updating) their civil and com-
mercial legislations; 3) elaborating of proposals for recodification (up-
dating) of the civil legislation of Ukraine.

This study is devoted to the disclosure of certain aspects of recodifi-
cation of the civil legislation of Ukraine, some existing problems of com-
mercial law as well as the conflict of norms between the Commercial
Code of Ukraine3 and the Civil Code of Ukraine.*

Ukraine has adopted a different way of solving the problem of dual-
ism in the practice of regulating the commercial and corporate relations.
In year 2004, two codified acts were adopted simultaneously: 1) the Civil
Code of Ukraine, which included at the same time the norms of contrac-
tual, non-contractual and inheritance law; 2) the Commercial Code of
Ukraine, which contained rules governing not only the legal relations

[N}

See Resolution of the Cabinet of Ministers of Ukraine on the Establishment of a Working
Group on Recodification (Updating) of Civil Legislation of Ukraine No. 650 [2019-07-17]
[online]. 2019 [cit.2021-03-31]. Available at: https://www.kmu.gov.ua/npas/pro-
utvorennya-robochoyi-grupi-shchodo-rekodifikaciyi-onovlennya-civilnogo-zakonodav-
stva-ukrayini-s-650-170719.

3 See Commercial Code of Ukraine [online]. 2021 [cit. 2021-03-31]. Available at: https://
zakon.rada.gov.ua/laws/show/436-15.

See Civil Code of Ukraine [online]. 2021 [cit. 2021-03-31]. Available at: https://zakon.ra-
da.gov.ua/laws/show/435-15.
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within the commercial companies and business agreements, but also
a significant array of rules relating to the property of economic entities,
general provisions on economic obligations, liability for economic offenc-
es, special features of legal regulation in some sectors of economy, for-
eign economic activity, special regimes of carrying out economic activity,
and so on.

The dualism of law is a legal solution that is typical in many Europe-
an Union states as well as in some post-Soviet countries. Some examples
of the coexistence of both the civil and the commercial (which is more
than a codification of norms on companies and associations) codes will
be given below.

The adoption of the two mentioned codes led to a number of prob-
lems in the legal regulation of commercial relations in Ukraine in prac-
tice. The presented paper concentrates on the disclosure and analysis of
these inconsistencies. In our opinion, this study will be useful for: 1) the
foreign scholars dealing with the civil law and commercial law; 2) the
foreign investors (including investors from the European Union coun-
tries) who are already conducting economic activities in Ukraine or plan
to invest in the Ukrainian economy.

Some conflicts in commercial relations’ regulation

Problems of legal regulation are related to the inconsistencies in the law
of the both Codes. It should be noted that the most important and acute
problems arise in such fields like the property, legal entities and obliga-
tions regulated under the Civil Code of Ukraine and the Commercial Code
of Ukraine.

Types of ownership. The Article 63 of the Commercial Code of Ukraine
introduces the concept of a mixed form of ownership, namely, collective
ownership.

At the same time, the Constitution of Ukraine and the Civil Code of
Ukraine define only the private, state and communal property and do not
distinguish the mixed (or collective) form of ownership. The collective
form of ownership lost its significance as a remnant of the Soviet law,
when the collective ownership was the dominant form of ownership.

Penalties for obligations. A different approach is used in determining
the fines. In accordance with the Article 232 of the Commercial Code of
Ukraine, if for non-performance or improper performance of obligations
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penalties were imposed, the damages are reimbursed in the part not cov-
ered by these sanctions.

On the other hand, the Article 624 of the Civil Code of Ukraine states:
“If a penalty (fine) is imposed for a breach of obligation, it is subject to
recovery in full, regardless of the damages.” The contract may establish
an obligation to reimburse damages only insofar as they are not covered
by the penalty. The difference is that the Commercial Code of Ukraine
applies an imperative approach to the application of fines in obligations,
while the Civil Code of Ukraine proposes for the parties to determine the
ratio of damages and penalties on the basis of the dispositive method.

Differences in legal capacity. According to the Civil Code of Ukraine,
legal entities have a universal legal capacity, i.e. alegal entity is capable
of having the same civil rights and obligations (civil legal capacity) as an
individual. Thus, the Article 91 of the Civil Code of Ukraine stipulates that
alegal entity is capable of having the same civil rights and obligations
(civil legal capacity) as a natural person, except for those which by their
nature can belong only to a person.

At the same time, the provisions of the Commercial Code of Ukraine
provide for aspecial legal capacity, when alegal entity has just such
rights and obligations that correspond to the purpose and objectives of
its activities (Articles 57 and 207 of the Commercial Code of Ukraine).

Difference of approaches to the system of legal entities. In the terms of
methodology, there are two different systems of legal persons in the
Ukrainian law - system provided for by the Civil Code of Ukraine and sys-
tem under the Commercial Code of Ukraine. Under the Civil Code of
Ukraine, legal persons are divided into legal persons of public law and
legal persons of private law (Article 81 of the Civil Code of Ukraine). Le-
gal persons may be set up in the form of companies, institutions and in
other forms established by the law (Article 63 of the Civil Code of
Ukraine). Under the Commercial Code of Ukraine, depending on the way
of their formation (foundation) and formation of the authorized capital,
legal persons are divided into unitary enterprises and corporate enter-
prises. Unitary enterprises mean state or communal enterprises, enter-
prises based on the property of association of citizens, religious organiza-
tion or on private property of the founder (Article 63 (III - V) of the
Commercial Code of Ukraine). Other laws provide for other forms (types)
of legal persons.
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As aresult, there are more than 80 legal forms of entrepreneurs
which impede legal definiteness and established development in the
commercial area, because the Ukrainian law does not contain an exhaus-
tive list of types (forms) of legal entities (persons).

Existence of some archaic legal forms of entrepreneurial activity. In
the past, it was an obligatory condition for the limited liability compa-
nies, additional liability companies and joint-stock companies to have
a minimum of three founders. Therefore, a private enterprise was popu-
lar as a type of company with one owner and without obligatory minimal
capital. Nowadays, the limited liability companies, additional liability
companies as well as joint-stock companies may be established by one
person who becomes the sole shareholder (founder). Therefore, the
question arises: is there a need to preserve such type of legal entity as
a private enterprise which, according to the Article 113 of the Commer-
cial Code of Ukraine, is an enterprise operating on the basis of private
property of one or more citizens, foreigners, persons without citizenship?
In fact, an enterprise operating on the basis of private property of a legal
entity or a natural person is alimited liability company, but with some
restrictions.

Different approaches to understanding the essence of the enterprise in
the theory of law. In the Ukrainian law, there are different approaches to
the definition of an enterprise. An enterprise is an object in the civil legal
relations (according to the Civil Code of Ukraine); or an enterprise is
asubject, an economic entity (according to the Commercial Code of
Ukraine). The Commercial Code of Ukraine discloses the concept of en-
terprise as an independent business entity established by a competent
public authority or alocal government or by other entities to meet the
public and personal needs through a systematic implementation of pro-
duction, research, trade and other economic activities in the manner pre-
scribed by the Commercial Code of Ukraine and other laws (Article 62).
In contrast, the Civil Code of Ukraine stipulates that an enterprise is
a joint property complex used for business activities (Article 191).

Ineffectiveness of partnerships in the Ukrainian company law. Statis-
tics on numbers of registered partnerships in Ukraine clearly show that
the full partnership and the limited partnership show a downward trend
in absolute terms. The decline in numbers of registered businesses
means, to some extent, a typical phenomenon in the economy of each
country and is caused by various reasons: the financial crisis, changes in
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economic policy, fight against the “shadow business”, changes in tax laws
and others. For example, after the introduction of the mandatory single
social contribution for individual entrepreneurs, the number of entre-
preneurs in Ukraine fell sharply. This is due to a significant number of the
so-called “sleeping individual entrepreneurs” who did not carry out sys-
tematic economic activity, but were active from time to time in order to
optimize the taxation of other entities (usually legal entities). Unpopular-
ity of partnerships is caused also by ineffective legal regulation of rela-
tions between partner and partnership, complicated founding of a limi-
ted partnership, and so on. In the absence of tax preferences,’ investors
do not want to bear higher risks associated with the partnerships.

In Ukraine, there have been adopted two main approaches in the
theory and court practice to the resolution of the above-mentioned legal
conflicts: identifying the general norm and the special norm 1) in accord-
ance with the scope of normative regulation; or 2) in accordance with the
peculiarities of the mechanism of regulation. In the latter case, reference
is made to the provision of the Part 2 of the Article 9 of the Civil Code of
Ukraine, according to which the law may provide for peculiarities of reg-
ulation of property relations in the commercial area, and to the provision
of the Part 2 of the Article 4 of the Commercial Code of Ukraine, accord-
ing to which peculiarities of regulation of property relations of economic
entities are established by the Commercial Code of Ukraine. Therefore,
the main point of such approach is to identify the subjective composition
of the participants. Supporters of this position consider that the general
provisions of the Commercial Code of Ukraine are to be applied to the re-
lations between entrepreneurial entities. If one of the subjects of some
private relations is a natural person, then the provisions of the Civil Code
of Ukraine are to be applied.®

Dualism of private law: foreign experiences

In most European countries, two codes coexist: the Civil Code as the basic
codified act of private law and the Commercial Code (or the Companies

5 Limited partnerships and general partnerships are legal entities in the terms of tax law of
Ukraine. They pay income taxes according to the Tax Code of Ukraine of 2 December 2010,
No. 2755-VI, as amended.

6 See MAYDANYK, R. Contract and Corporate Law of Ukraine: Evolution and Trends. In: P.
PINIOR, W. WYRZYKOWSKI and M. ZABA, eds. Evolution of Private Law: New Perspectives.
1. wyd. Katowice: Oficyna Wydawnicza Wactaw Walasek, 2018, pp. 54-65. ISBN 978-83-
65694-57-7.
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Act). In particular, codes of economic (trade) law were adopted and are
functioning successfully in such European countries as France (Code de
commerce),” Germany (Handelsgesetzbuch),® Austria (Unternehmensge-
setzbuch),® Poland (Kodeks spétek handlowych),'? the Czech Republic (Zd-
kon o obchodnich spole¢nostech a druZstvech (zdkon o obchodnich korpo-
racich)),'! etc. The structure of these commercial codes differs.

The Commercial Code of France Code de commerce contains rules on
the Commercial Act, on merchants, their status, responsibilities, coopera-
tive retailers, mutual guarantee societies, brokers, commission agents,
carriers as well as commercial agents. The Second Book of the Commer-
cial Code of France entitled “On Business Companies and Associations of
Economic Cooperation” is devoted not only to the national economic en-
tities, but also to the European associations of economic cooperation. The
Third Book “On Some Types of Sales” lays down rules on certain types of
sales and conditions that apply to exclusive sales. A separate part is de-
voted to the procedures for pricing and competition (the Fourth Book
“On Freedom of Price and Competition”). The Commercial Code of France
also includes rules on the drafting and form of abill of exchange, en-
dorsement, acceptance, aval, payment and claims. There are also provi-
sions on commercial collateral, rules for storage of goods in warehouses
or accreditation of these warehouses (in the Fifth Book entitled “On
Commercial Securities and Collateral”).

The German law served as a model for the formation of not only
business law, but also private law in a number of the Eastern European
countries. In this case, the Commercial Code of Germany Handelsgesetz-
buch contains rules for certain types of companies as well as rules for
business contracts, register of legal entities, procedures for registration
of business entities in the register, and so on. The Commercial Code of
Germany defines the main economic entities - entrepreneur (Kaufmann),

7 See Code de commerce. 54¢ éd. Paris: Jurisprudence générale Dalloz, 1958.963 p.

8 See Handelsgesetzbuch [online]. 2021 [cit. 2021-03-31]. Available at: https://www.geset-
ze-im-internet.de/hgb/.

9 See Unternehmensgesetzbuch [online]. 2021 [cit. 2021-03-31]. Available at: https://www.
ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=1000170
2.

10 See Kodeks spétek handlowych [online]. 2021 [cit. 2021-03-31]. Available at: http://isap.
sejm.gov.pl/isap.nsf/download.xsp/WDU20000941037/U/D20001037Lj.pdf.

11See Zdkon ¢.90/2012 Sb. o obchodnich spole¢nostech a druZstvech (zdkon o obchodnich
korporacich) [online]. 2021 [cit. 2021-03-31]. Available at: https://www.zakonyprolidi.
cz/cs/2012-90.
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their associations (Handelsgesellschaften), commercial representative
(Handelsvertreter), broker (Handelsmakler); regulates the functioning of
the Trade Register and the procedure for an entry in the Trade Register;
defines trade agreements (Handelskdufe), commission transactions
(Kommissionsgeschafte), etc.; establishes rules for accounting, balance
sheets, determination of financial results of the companies and many
other aspects of economic activities.

The Austrian Commercial Code Unternehmensgesetzbuch contains le-
gal norms on the basics of business (Book I entitled “General Provisions,
Definition of Business Entity”, § 1 “Entrepreneur and enterprise”), types
of partnerships (Book II “General Partnership, Limited Partnership and
Silent Partnership”) as well as rules regulating business agreements
(Book IV “Business Transactions”), accounting for business transactions
(Book III “Accounting”) or rules regulating certain areas of the economic
turnover (Book V “Maritime Trade”).12

It is noteworthy that the Austrian Commercial Code contains rules
governing the maritime transport, while Austria is landlocked and the
maritime trade is not one of the leading sectors of the Austrian economy.
The reason is that the Commercial Code was adopted at the time when
Austria was a great empire with access to a number of the Mediterranean
Sea countries. Despite the significant economic, political and territorial
changes in the country, the Commercial Code continues to function with,
to some extent, “archaic” provisions (Book V entitled “Maritime Trade”).
The stability of its regulations is placed above the short-term situational
changes. In addition, we would like to emphasize that the Austrian Com-
mercial Code is not exclusively a “company code”. Only Book II is devoted
to the latter. Other provisions regulate various aspects of the economic
turnover - from economic contracts (Book IV) to accounting (Book III).

Looking at the law of the neighbouring countries, it should be noted
that the economic legislation of Poland has undergone significant re-
forms. For a considerable period of time, the country used its own Com-
mercial Code (1934), which in many respects resembled the Commerecial

12See VASYLIEVA, V. A. ed. Company Law of Austria and Ukraine: Monograph. Ivano-
Frankivsk: Vasyl Stefanyk Precarpathian National University, 2015. 250 p. ISBN 978-966-
640-411-7 [in the Ukrainian original BACUJIbEBA, B. A. pen. KopnopamuegHne npago
Ascmpii ma Ykpainu: MoHozpagis. IBaHo-®paHkiBcbk: [IpUKapnaTcbKUil HalliOHAJIbHUMA
yHiBepcuTeT iMeHi Bacuss Credanuka, 2015. 250 c. ISBN 978-966-640-411-7].
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Code of Germany.!3 This can be seen in the borrowing of the structure of
the German Commercial Code, the system of concepts (German - Hand-
ler, Polish - kupiec, etc.) as well as in the regulation of the system of obli-
gations of economic entities and the presence of the so-called Introducto-
ry Law to the Commercial Code. According to Andrzej Szumanski, the
previous Polish Commercial Code was much more reminiscent of the
Slavic interpretation of the German Handelsgesetzbuch than the current
Code of Business Associations (2000).14

Despite the considerable discussions on the abolition of the Polish
Commercial Code and proposals to unify economic legislation under the
Polish Civil Code, such ideas have not been implemented. With the for-
mation of the Commission on the Codification of Civil Law and the Sub-
committee on the Reform of Corporate Law (composed of professors
Stanistaw Sottysiniski, Andrzej Szajkowski and Janusz Szwaja),15 the men-
tioned Code was reformed. As a result, the Code of Business Associations
Kodeks spétek handlowych was adopted on the basis of discussions, while
discussions on updating the Civil Code of Poland are ongoing. Despite the
developers’ desire to absorb economic norms under the civil law, this
idea has not been realised. The Polish Code of Business Associations reg-
ulates the system as well as procedures of founding, reorganization and
termination in relation to business associations.

In this context, it should be noted that there is also a single approach
to the regulation of business relations in the United States of America.
A model codified act of commercial law - the Uniform Commercial Code
(Uniform Commercial Act)1¢ was taken as a basis by the most states. This

13 See SOLTYSINSKI, S. Reform of Polish Company Law. In: B. GROSSFELD, R. SACK, Th. M. J.
MOLLERS, ]. DREXL and A. HEINEMANN, Hrsg. Festschrift fiir Wolfgang Fikentscher zum
70. Geburtstag. 1. Aufl. Tiibingen: Mohr Siebeck, 1998, pp. 419-433. ISBN 3-16-146704-3.

14 See SOLTYSINSKI, S. and A. SZUMANSKI. Shareholder and Creditor Protection in Company
Groups under Polish Law. In: K. J. HOPT, Ch. JESSEL-HOLST and K. PISTOR, Hrsg. Unter-
nehmensgruppen in mittel- und osteuropdischen Ldndern: Entstehung, Verhalten und Steu-
erung aus rechtlicher und 6konomischer Sicht. 1. Aufl. Tiibingen: Mohr Siebeck, 2003,
pp. 89-104. Beitrdge zum auslandischen und internationalen Privatrecht, Nr. 76. ISBN 3-
16-148089-9.

15 See KOLACZ, ]. Polish Company Law: A Few Remarks on Legal History and Foreign Inspi-
rations. Social Science Research Network Electronic Paper Collection [online]. 2009, no. 3,
pp. 1-36 [cit. 2021-03-31]. Available at: https://doi.org/10.2139/ssrn.2020231.

16 See MARTIN, J. S, C. P. MARKS and W. BARNES. The Uniform Commercial Code Survey:
Introduction. The Business Lawyer. 2015, vol. 70, no. 4, pp. 1161-1164. ISSN 0007-6899;
MENTSCHIKOFF, S. The Uniform Commercial Code. Rabels Zeitschrift fiir ausldndisches
und internationales Privatrecht [The Rabel Journal of Comparative and International Pri-
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document serves as a model for the legal regulation of commercial rela-
tions at the state level and regulates a wide range of economic relations
(sales, rent, working capital, bank deposits and collection operations,
electronic funds transfers, letters of credit, comprehensive sales, ware-
house certificates, investment securities, security contracts, etc.).

The Uniform Commercial Act is used not only by the state legislators
to unify the United States of America’s trade law. The achievements of the
Uniform Commercial Code were taken into account by the European leg-
islators when elaborating the European Union “model” documents in
years 1997 and 2003. Currently, there is a reverse trend, when the Prin-
ciples of the European Contract Law, which have absorbed the experi-
ences of trade law of the European Union as well as the international
conventions, are among the most important sources for modifying the
Uniform Commercial Code.

So, the above-mentioned comparisons prove that the existence of the
Commercial Code is typical for the developed and developing states.

Conception of commercial law reform in Ukraine

In opposite of the above-mentioned facts, the Concept of Civil Legislation
Reform in Ukrainel” states that the systematic renewal of the Civil Code
of Ukraine as a whole is possible only if the Commercial Code of Ukraine
is repealed. The latter does not meet the parameters of the acts govern-
ing business relations which, by their nature, are primarily private. Thus,
the reform of civil legislation is seen only if the Commercial Code of
Ukraine is repealed, as it is outdated, contains many “archaic” legal insti-
tutions and does not meet the market conditions of legal regulation of
business relations. At the same time, no vision is proposed for a future
act (number of acts) that should regulate the relevant legal relationships.

vate Law]. 1966, Jg. 30, Nr. 3, pp. 403-413. ISSN 0033-7250; and MILLER, F. H,, P. B. FRY
and J. P. BURTON. Introduction to Uniform Commercial Code Annual Survey: The Centen-
nial of the National Conference of Commissioners on Uniform State Laws. The Business
Lawyer. 1991, vol. 46, no. 4, pp. 1449-1454. ISSN 0007-6899.

17 See KOVALSKY]I, V. S. Concept of Updating the Civil Code of Ukraine. In: Yurinkom Inter
[online]. 2021-01-21 [cit. 2021-03-31]. Available at: https://yurincom.com/legal_news/
new_legislation/kontseptsiia-onovlennia-tsyvilnoho-kodeksu-ukrainy/ [in the Ukrainian
original KOBAJILCKWM, B. C. Konuenuisi oHoBsieHHs1 LlMBisbHOTO KoJleKcy YKpaiHu. B:
Opinkom Inmep [onnaiiH]. 2021-01-21 [muT. 2021-03-31]. JocTtynHo Ha: https://yurin-
com.com/legal_news/new_legislation/kontseptsiia-onovlennia-tsyvilnoho-kodeksu-
ukrainy/].
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Unfortunately, there is an opinion among the Ukrainian representa-
tives of civil law that the economic code is a relic of the past and the very
idea of a single codified act in the field of economics does not correspond
to modern trends in legal regulation of business relations.

The Concept of Civil Legislation Reform in Ukraine proposes to en-
shrine in the Civil Code of Ukraine an exhaustive list of organizational
and legal forms of legal entities. The Civil Code of Ukraine as a fundamen-
tal act of private law, which including general provisions regulates legal
entities, should define an exhaustive list of their organizational and legal
forms while abandoning the archaic structures of legal entities (especial-
ly enterprises). For legal entities that are registered in other organiza-
tional and legal forms, it is proposed to provide time to bring their organ-
izational and legal form in line with the provisions of the Civil Code of
Ukraine within the period to be established by the law.

On the one hand, implementation of the proposed Concept of Civil
Legislation Reform in Ukraine, which is based on the idea of a “soft recod-
ification”, should preserve all the achievements of the current Civil Code
of Ukraine and, on the other hand, should adapt it to modern realities, in-
cluding modern civil and business turnover, which is characterized by
digitalization of all processes in society, deep penetration of new tech-
nologies into business, priority application of the European Court of Hu-
man Rights judgments and other international human rights instruments,
support of international initiatives for the information society develop-
ment, conscious use of automated robots and artificial intelligence, re-
productive technologies and genetic engineering, increasing the role of
dispositiveness in contractual regulation, and so on.

Conclusions

Based on the facts presented and analyses carried out in our paper, we
can finally summarize the following conclusions:

1. With regard to the proposals expressed in the Concept of Civil Leg-
islation Reform in Ukraine, we would like to note that undoubtedly the
Commercial Code of Ukraine as well as the Civil Code of Ukraine need
some updating. There is an urgent need to systematize the existing or-
ganizational and legal forms of legal entities and to renew the basics of
civil law regulation in Ukraine.
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2. However, there are no grounds for repealing the Commercial Code
of Ukraine. Commercial (trade) codes continue to be the legislative basis
on which the whole array of the centuries-old law institutions functions.

3. While in most neighbouring jurisdictions steps are being taken to
systematic update of the commercial codes (including expanding the
scope of their legal regulations), in Ukraine steps are being taken to elim-
inate the commercial code. This seems completely unacceptable; it harms
significantly the legal regulation of business relations in Ukraine and
slows down the progressive development of the Ukraine’s economy.

4. The analysis of the commercial codes abroad shows that there is
no single approach to the list of legal constructions that should form the
basis of the relevant code. All, without exception, codified acts of this
type are characterized by the presence of special institutions that, from
the point of foreign lawyer’s view or current trends in private law, may
seem do not meet certain standards. But such a situation does not give
grounds for the elimination of the relevant commercial code. Therefore,
the Ukrainian legislator should take the way of modernizing and not of
repealing the Commercial Code of Ukraine.
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Cezhranic¢na koordinacia
v oblasti rodinnych davok!

Cross-border Coordination
in the Field of Family Benefits

Milos Lacko

Abstract: The exercise of freedom of movement within the European Union
Member States also requires interventions in the national social security
systems, the organization and exercise of which fall within the exclusive
competence of the Member States. In order to fully exercise, in particular,
the freedom of movement of persons, in particular persons engaged in gain-
ful employment, it is necessary to lay down in the Union law procedures for
resolving conflicts in the provision of family benefits. Collisions in the grant-
ing of family benefits generally arise when a person enjoying the free
movement of persons moves to another Member State, while another family
member (in particular the second parent or the dependent child) remains
in the home Member State or moves to another Member State. In such situ-
ations, the Union legislation must provide the migrant with the same condi-
tions for family benefits as a national of the Member State in which the mi-
grant is present, so the Union legislation seeks to ensure an equal treat-
ment of a person enjoying this freedom in the event of such a conflict with
national social security systems. The subject of the paper is an analysis of
the European Union coordination regulation determining the relevant so-
cial security system of an European Union Member State for the provision
of family benefits so as not to disadvantage the migrant as a family mem-
ber in acquiring and providing these benefits and, conversely, that this per-
son does not get into unjustified social advantage in the provision of family
benefits, i.e. that there is no unjustified overlapping of the provision of
a family benefit for the same purpose to the same family member.

Key Words: Social Security Law; Family Benefit; Member of the Family;
Priority Rules in the Event of Overlapping of Family Benefits; Differential

1 Autor spracoval prispevok vramci rieSenia vyskumného projektu VEGA ¢.1/0081/19
s nazvom ,Eurdpsky socidlny model a jeho tendencie”, zodpovedny riesitel doc. JUDr. Milo$
Lacko, PhD.
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Supplement; the European Union Member State Primarily Responsible for
Paying the Benefit; the European Union.

Abstrakt: VyuZivanie slobody vol'ného pohybu v rdmci ¢lenskych stdatov Eu-
ropskej tnie si vyZaduje zdsahy aj do ndrodnych systémov socidlneho za-
bezpeclenia, ktorych organizdcia avykon patria do vylu¢nej prdvomoci
clenskych Stdtov. Za ucelom plného uplatriovania predovsetkym slobody
vol'ného pohybu o0séb, osobitne oséb vykondvajiicich zdrobkovi ¢innost, je
nevyhnutné tiniovym prdvom zakotvit' postupy na riesenie kolizii pri posky-
tovani rodinnych ddvok. Kolizie pri poskytovani rodinnych ddvok vznikaju
spravidla pri presune osoby vyuZivajiicej vol'ny pohyb osé6b do iného clen-
ského Stdtu, pricom druhy rodinny prislusnik (najmd druhy rodi¢ alebo aj
nezaopatrené dieta) zostdvaji v domovskom Stdte alebo sa presunt do
dal$ieho ¢lenského $tdtu. Uniovd tiprava v takychto situdcidch musi zaistit
migrujticej osobe rovnaké podmienky na poskytovanie rodinnych ddvok,
aké md priznané Stdtny prislusnik ¢lenského stdtu, v ktorom sa nachddza
migrujiica osoba, teda cielom tniovej tpravy je zaistit' rovnaké zaobchd-
dzanie osobe vyuZivajiicej tito slobodu prdve pri takomto strete ndrodnych
systémov socidlneho zabezpecenia. Predmetom prispevku je analyza koor-
dinacnej tpravy Eurdpskej unie urcujicej prislusny systém socidlneho za-
bezpecenia c¢lenského Stdtu Eurdpskej tinie pre poskytovanie rodinnych dd-
vok tak, aby nedochddzalo k znevyhodneniu migrujiicej osoby v postaveni
rodinného prislusnika pri nadobtdani ndroku a poskytovani tychto ddvok
a, naopak, aby sa tdto osoba nedostala ani do neodévodnenej socidlnej vy-
hody pri poskytovani rodinnych ddvok, teda aby nenastal neodévodneny
stibeh poskytovania rodinnej ddvky rovnakého tcelu tomu istému rodin-
nému prislusnikovi.

KTltcové slovd: Prdvo socidlneho zabezpeclenia; rodinnd ddvka; rodinny
prislusnik; pravidld prednosti v pripade stibehu ndrokov na rodinnt ddavku;
rozdielovy doplatok; primdrne urceny clensky stdt Eurdpskej tinie na vypla-
tu ddavky; Eurépska tnia.

Uvod

Oblast' socialnej politiky nepatri podla ¢lanku 153 Zmluvy o fungovani
Eurépskej tnie (poévodny ¢lanok 137 Zmluvy o Eurépskych spolocen-
stvach) medzi spolo¢né politiky,2 za pomoci ktorych sa konstituovala

2 Podl'a tohto ¢lanku Zmluvy o fungovani Eurépskej tinie Eurépsky parlament a Rada mozu,
okrem inych v odseku 1 uvedenych oblasti, prijimat’ v oblasti socidlneho zabezpecenia
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najma hospodarska a menova unia (s cielom zaistit volny pohyb oséb
vramci Eurépskej unie), v dosledku ¢oho v oblasti socidlneho zabezpe-
Cenia nedochadza k harmonizacii ndrodnych sociadlnych systémov clen-
skych Statov Eurépskej Unie, ale len k ich ,,voI'nejSej“ koordinacii (Eur6p-
ska unia prostrednictvom Eurépskeho parlamentu a Rady rozvija spolu-
pracu a koordinaciu medzi ¢lenskymi statmi).3 Dovodom je réznorodost
narodnych systémov socidlneho zabezpecenia ¢lenskych Statov Eurdp-
skej Unie, ktoré su zaloZené na odlisnych principoch a maji rézne financ-
né ainstituciondlne usporiadanie. KedZe sama Eur6pska tinia podla
¢lanku 26 Zmluvy o fungovani Eurépskej Unie za ucelom vytvorenia a po-
silnovania jej vnutorného trhu zarucuje vol'ny pohyb oso6b, tovaru, kapi-
talu asluzieb, tak sa osobitne Eurdpsky parlament a Rada zavazuju
v €lanku 45 v nadvaznosti na ¢lanok 48 Zmluvy o fungovani Eurépskej
tinie zabezpetit volny pohyb pracovnikov v ramci Unie bez akejkol'vek
diskriminacie vo viacerych oblastiach tuzko spatych s tymto tzv. eurép-
skym pilierom a slobodou. Okrem odstrafiovania administrativnych pre-
kazok pri vol'nom pohybe 0s6b (osobitne pri slobodnom vybere zamest-
nania) su to najma uzsia spolupraca narodnych sluzieb zamestnanosti,
vytvaranie eurdpskeho trhu prace (prostrednictvom budovania eurdp-
skych sluzieb zamestnanosti EURES), vylicenie diskriminacie v zamest-
nani, pri odmeniovani za pracu, v pracovnych podmienkach, a so zrete-
I'om na zameranie nasho prispevku je to oblast’ socidlneho zabezpecenia.
V clanku 48 Zmluvy o fungovani Eurdpskej unie sa Eur6psky parlament
a Rada zavizuju, ze prijmu také legislativne opatrenia, ktoré budu cielene
presadzovat dve zakladné pravidla, ato pravidlo o spocitani vSetkych
obdobi zohl'adnitel'nych prislusnym narodnym systémom socidlneho za-
bezpecenia na ucely vzniku naroku na davku a urcenia jej sumy a pravid-
lo o exporte vyplacania davok s bydliskom na tizemi ¢lenského Statu Eu-
répskej unie.

a socialnej ochrany pracovnikov opatrenia na podporu spoluprace a doplnenie ¢innosti
medzi ¢lenskymi $tatmi Eurdpskej unie, s vynimkou zosulad'ovania pravnych predpisov,
ato jednomyselne prostrednictvom smernic na dosahovanie cielov uvedenych v ¢lan-
ku 151 Zmluvy o fungovani Eurépskej tnie. V odseku 4 tohto ¢lanku Zmluvy o fungovani
Euro6pskej tnie sa opat zdoraziuje, Ze ustanovenia prijaté na zaklade tohto ¢lanku sa ne-
smu vztahovat na pravo c¢lenskych Statov definovat zdkladné zasady svojich systémov
socialneho zabezpecenia a vyrazne ovplyviiovat ich finan¢nd rovnovahu.

3 Blizsie pozri NOVOTA, M. Eurdpsky socidlny model: Trendy a rizikd socidlnej integrdcie
Eurdpy [online]. 1. vyd. Bratislava: Konzervativny institit M. R. Stefanika, 2005, s. 15 [cit.
2021-05-14]. Dostupné na: https://konzervativizmus.sk/wp-content/upload/pdf/Euro-
psky-socialny-model.pdf.
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Ako jedind vhodna metdda, ktord respektuje rozdiely medzi narod-
nymi systémami socidlneho zabezpecenia (v intenciach uZz uvedeného
¢lanku 153 Zmluvy o fungovani Eurépskej tinie) a nahradza len narodné
pravidla, ktoré su pre migrujiceho pracovnika alebo, SirSie povedané,
vol'ne sa pohybujicu osobu nevyhodné, ba az diskrimina¢né v porovnani
s domacim pracovnikom ¢i domacou osobou, je metéda koordinacie (na
rozdiel od pracovnoprdvnej oblasti, s ktorou md socidlne zabezpeclenie tiz-
ke vdzby av ktorej sa vo vytycenych oblastiach uplatriuje harmonizacny
princip), ktord sa opiera aj odve vysSie uvedené pravidla obsiahnuté
v ¢lanku 48 Zmluvy o fungovani Eurdpskej tinie. Metéda koordinacie si-
tuacie stretu dvoch alebo viacerych narodnych systémov socialneho za-
bezpecenia sa vztahuje ina oblast priznavania naroku a poskytovania
rodinnych davok volne sa pohybujicej osobe vramci Eurépskej unie
(pripadne jej rodinnému prisluSnikovi vdomovskom S$tate tejto osoby
uplatiiujicej slobodu vol'ného pohybu oséb), najma za ticelom vykonu
zarobkovej ¢innosti v postaveni zamestnanca alebo samostatne zarobko-
vo ¢innej osoby.

1 Legislativne vyjadrenie koordina¢nej metddy a jej pravidiel

Socidlno-koordina¢ny rozmer kategoérie socidlnej udalosti/udalosti, ktora
je kryta poskytovanim rodinnych davok, je na drovni sekundarnych
uniovych noriem vyjadreny v nariadeni Eur6pskeho parlamentu a Rady
(ES) ¢.883/2004 z 29. aprila 2004 o koordinacii systémov socialneho za-
bezpecenia (d'alej len ,nariadenie Eurépskeho parlamentu a Rady ¢. 883/
2004)* a vk nemu prisldchajicom vykondvacom nariadeni Eurépskeho

4 Uvedené nariadenie, oznacované aj ako ,zakladné nariadenie”, bolo zmenené Nariadenim
Eurdpskeho parlamentu a Rady (ES) ¢ 987/2009 zo 16. septembra 2009, ktorym sa stano-
vuje postup vykondvania nariadenia (ES) ¢ 883/2004 o koordindcii systémov socidlneho
zabezpecenia. U.v. EU L 284, 2009-10-30, s. 1-42, Nariadenim Komisie (EU) ¢ 1244/2010
z 9. decembra 2010, ktorym sa meni a dopliia nariadenie Eurdpskeho parlamentu a Rady
(ES) ¢ 883/2004 o koordindcii systémov socidlneho zabezpecenia a nariadenie Eurdpskeho
parlamentu a Rady (ES) ¢ 987/2009, ktorym sa stanovuje postup vykondvania nariadenia
(ES) ¢ 883/2004. U.v. EU L 338, 2010-12-22, s. 35-36, Nariadenim Eurdpskeho parlamentu
a Rady (EU) & 465/2012 z 22. mdja 2012, ktorym sa menf a dopliia nariadenie (ES) ¢ 883/
2004 o koordindcii systémov socidlneho zabezpelenia a nariadenie (ES) ¢ 987/2009, kto-
rym sa stanovuje postup vykondvania nariadenia (ES) ¢ 883/2004. U.v. EU L 149, 2012-06-
08, s.4-10, Nariadenim Komisie (EU) ¢& 1224/2012 z 18. decembra 2012, ktorym sa men{
a dopliia nariadenie Eurépskeho parlamentu a Rady (ES) ¢ 883/2004 o koordindcii systé-
mov socidlneho zabezpecenia a nariadenie Eurdpskeho parlamentu a Rady (ES) ¢. 987/
2009, ktorym sa stanovuje postup vykondvania nariadenia (ES) ¢ 883/2004. U.v. EU L 349,
2012-12-19, s. 45-46, Nariadenim Rady (EU) ¢ 517/2013 z 13. mdja 2013, ktorym sa z do-
vodu pristipenia Chorvdtskej republiky upravuji urcité nariadenia a rozhodnutia v oblasti
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parlamentu a Rady (ES) ¢.987/2009 zo 16. septembra 2009,5 zmenenom
nariadenim Komisie (EU) & 1244/2010 z 9. decembra 2010, nariadenim
Eurépskeho parlamentu a Rady (EU) ¢.465/2012 z 22. maja 2012 a na-
riadenim Komisie (EU) & 1224/2012 z 18.decembra 2012 (dalej len
»vykonavacie nariadenie Eurépskeho parlamentu a Rady ¢.987/2009%).
Pred nadobudnutim Gc¢innosti nariadenia Eurépskeho parlamentu a Rady
¢.883/2004 (do 30. aprila 2010) a k nemu prislichajiceho vykonavacie-
ho nariadenia Eurépskeho parlamentu a Rady ¢.987/2009 bola oblast
koordindcie rodinnych davok regulovana nariadenim Rady (EHS)
€. 1408/71 zo 14. jina 1971 o uplatiovani systémov socialneho zabezpe-
Cenia na zamestnancov, samostatne zarobkovo ¢inné osoby aich rodin-
nych prislusnikov, ktori sa pohybuji v ramci spolocenstva, a k nemu pri-
slichajicim vykonavacim nariadenim Rady (EHS) ¢.574/72 z 21. marca
1972.

Koordina¢né nariadenia sleduji a napliiaji primarny ciel' podpory
vol'ného pohybu os6b v ramci ¢lenskych statov Eurdpskej inie (pripadne
ich presidlenia) spatého najma s hospodarskymi aktivitami, ktorého rea-

vol'ného pohybu tovaru, slobody pohybu o0s6b, prdava obchodnych spolocnosti, politiky hos-
poddrskej stitaZe, polnohospoddrstva, bezpecnosti potravin, veterindrnej a fytosanitdrnej
politiky, dopravnej politiky, energetiky, dani, Statistiky, transeurdpskych sieti, stidnictva
a zdkladnych prdv, spravodlivosti, slobody a bezpecnosti, Zivotného prostredia, colnej tinie,
vonkajsich vztahov, zahraniénej, bezpeénostnej a obrannej politiky a institiicii. U.v.EU
L 158, 2013-06-10, s. 1-71, Nariadenim Komisie (Elj) €. 1372/2013 z 19. decembra 2013,
ktorym sa menfi nariadenie Eurdpskeho parlamentu a Rady (ES) ¢. 883/2004 o koordindcii
systémov socidlneho zabezpecenia a nariadenie Eurépskeho parlamentu a Rady (ES) ¢. 987/
2009, ktorym sa stanovuje postup vykondvania nariadenia (ES) ¢ 883/2004. U.v. EU L 346,
2013-12-20, s. 27-28, Nariadenim Komisie (EU) ¢. 1368/2014 zo 17. decembra 2014, kto-
rym sa meni nariadenie Eurépskeho parlamentu a Rady (ES) ¢. 987/2009, ktorym sa stano-
vuje postup vykondvania nariadenia (ES) ¢. 883/2004 o koordindcii systémov socidlneho
zabezpecenia a nariadenie Komisie (EU) & 1372/2013, ktorym sa meni nariadenie (ES)
¢. 883/2004 o koordindcii systémov socidlneho zabezpelenia a nariadenie Eurdpskeho par-
lamentu a Rady (ES) ¢ 987/2009, ktorym sa stanovuje postup vykondvania nariadenia (ES)
& 883/2004. Uv. EU L 366, 2014-12-20, s. 15-16, Nariadenim Komisie (EU) ¢ 2017/492
z 21. marca 2017, ktorym sa meni nariadenie Eurépskeho parlamentu a Rady (ES) ¢. 883/
2004 o koordindcii systémov socidlneho zabezpecenia a nariadenie Eurépskeho parlamentu
a Rady (ES) ¢. 987/2009, ktorym sa stanovuje postup vykondvania nariadenia (ES) ¢. 883/
2004. Uv.EU L 76, 2017-03-22, s.13-15 a Nariadenim Eurdpskeho parlamentu a Rady
(EU) ¢ 2019/1149 z 20. jiina 2019, ktorym sa zriaduje Eurépsky orgdn prdce a ktorym sa
menia nariadenia (ES) ¢ 883/2004, (EU) & 492/2011 a (EU) & 2016/589 a ktorym sa zru-
$uje rozhodnutie (EU) ¢ 2016/344. U.v. EU L 186, 2019-07-11, 5. 21-56.

BlizSie pozri Nariadenie Eurépskeho parlamentu a Rady (ES) ¢. 987/2009 zo 16. septembra
2009, ktorym sa stanovuje postup vykondvania nariadenia (ES) ¢ 883/2004 o koordindcii
systémov socidlneho zabezpecenia. U.v.EU L 284, 2009-10-30, s. 1-42.
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lizacia je potencidlne ohrozena stratou Casti alebo celej Skaly sociadlnych
prav zaloZenych jednym (domovskym) narodnym systémom socidlneho
zabezpecenia v désledku podmienok vyZadovanych inym narodnym sys-
témom socialneho zabezpecenia, aktualne ovplyviiujicim socialne posta-
venie osoby vyuZivajicej volny pohyb v ramci Eurépskej inie, najma za
ucelom vykonu zarobkovej ¢innosti.

Cielom koordinacnych nariadenti je, aby sa takato osoba pri porovnani
s kvalitativnou droviiou (davkovych) prav na rodinné davky (vratane ich
zachovania domovskym systémom socidlneho zabezpecenia v situacii
subehu davkovych narokov) neocitla v,horsom“ socialnom postaveni
v porovnani jednak s osobami, ktoré pocas aktivneho pracovného Zivota
zotrvavaju iba v domovskom narodnom systéme socidlneho zabezpece-
nia ¢lenského $tatu Eurépskej tnie, a jednak s osobami nachadzajtcimi sa
v porovnatel'nej situdcii v ¢lenskom S$tate aktuilneho pobytu volne sa
pohybujicej osoby za Gcelom vykonu zarobkovej ¢innosti.

Pre uskutocnenie predmetného ciela koordina¢nych nariadeni spo-
Civajuceho v zaisteni efektivnej socidlnej ochrany volne sa pohybujicich
0s6b v ramci ¢lenskych Statov Eur6pskej Unie, ktory je vyvolany stretom
narodnych systémov socidlneho zabezpecenia clenskych Statov Eurép-
skej tnie, bolo vytvorenych pat koordina¢nych pravidiel, obsiahnutych
vo vysSie uvedenom nariadeni Eurdpskeho parlamentu a Rady ¢. 883/
2004:

1. pravidlo rovnakého zaobchadzania (v oblasti socialnych prav) vo
vztahu kStadtnym prislusnikom iného c¢lenského Statu Eurépskej
Unie, vratane neclenského (,tretieho”) $tatu a vo vztahu ku skutoc-
nostiam klasifikovanym inym narodnym systémom socidlneho za-
bezpecenia (pravidlo rovnosti je obsiahnuté v ¢ldnku 4 nariadenia Eu-
ropskeho parlamentu a Rady ¢. 883/2004);

2. pravidlo aplikacie iba jedného narodného systému socialneho zabez-
pecenia® na vol'ne sa pohybujicu osobu (tzv. pravidlo o unitdrnej pri-
slusnosti systému socidlneho zabezpecenia). Kvalita priznanych alebo
iba nadobuidanych socidlnych narokov by bola bez existencie koordi-
nacnych pravidiel ohrozena v situaciach, ak by urcity (narodny) sys-

6 Z hladiska izemného rozsahu je nim (narodny) systém socidlneho zabezpecenia, ktory
poOsobi na celom uzemi ¢lenského $tatu; nemoze sa teda aplikovat tzv. lokalny systém so-
cidlneho zabezpecenia, no napriek tomu zvecného a osobného rozsahu vSak méze ist
o0 osobitny systém socidlneho zabezpecenia, ktorym su pokryté iba urcité socialne udalos-
ti alebo vstup doii je umozneny iba niektorym pracovnym kategdéridm (napriklad banici,
prislu$nici silovych zloziek).
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tém socidlneho zabezpecenia clenského Statu Eur6pskej tinie pod-
mietioval Géast na nom predchadzajicim obdobim poistenia, trvalé-
ho pobytu ¢i bydliskom alebo inou socidlnopravnou skutocnostou.
Prave koordinacné pravidlo o unitarnej prislusnosti narodného sys-
tému socialneho zabezpecenia Clenského statu Eurdpskej tinie? apli-
kované na volne sa pohybujicu osobu je zakladom pre tvorbu
a uplatnenie tzv. hrani¢nych ukazovatel'ov koliznych tiniovych noriem,
teda zvolenych kritérii rieSiacich v urcitych, eur6pskym zakonodar-
com predvidanych situacidch koliziu najcastejsie dvoch, ale i viace-
rych systémov socidlneho zabezpecenia, alebo, ojedinele, i absenciu
uplatnitel'ného systému socialneho zabezpecenia ¢lenského statu Eu-
ropskej unie. Toto pravidlo, ako uvedieme pri rieSeni subehu naro-
kov z viacerych systémov socialneho zabezpecenia, je v pripade ro-
dinnych davok ¢iasto¢ne modifikované, kedZe sa urcuje primarne
a sekundarne zodpovedny ¢lensky Stat Eurépskej unie za poskytova-
nie rodinnych davok;

pravidlo zachovania ziskanych socidlnych prav vyjadrenych predo-
vSetkym v priznanych davkovych narokoch, t.j. odstranenie viazanos-
ti vyplaty davky na existenciu bydliska prijemcu davky (predmetné
pravidlo sa oznacuje aj ako pravidlo ,exportu ddvok” a je obsiahnuté
v ¢ldnku 7 nariadenia Eurdpskeho parlamentu a Rady ¢ 883/2004).
Dané pravidlo ma v pripade poskytovania rodinnych davok urcité
hranice uplatiiovania, ako objasnime v d'alSej Casti prispevku;
pravidlo zaistenia prava na nadobudnutie azachovanie (vratane
znovunadobudnutia) socialnych prav pri vol'nom pohybe ekonomic-
ky aktivneho obyvatel'stva do d’alsich clenskych Statov Eurépskej
Unie (prostrednictvom metdd spocitavania déb poistenia, zohl'adne-
nia obdobia zamestnania/samostatnej zarobkovej ¢innosti alebo po-
bytu/bydliska, ziskanych v ré6znych narodnych systémoch socidlneho
zabezpecenia). V tomto pripade mozno hovorit o pravidle (obsiahnu-
tom v ¢ldnku 6 nariadenia Eurdpskeho parlamentu a Rady (. 883/
2004) vyjadrujicom prdvnu istotu (garanciu) pri zaisteni uZ nado-
budnutych a nadobtidanych (budiicich) ddvkovych ndrokov; a napokon
pravidlo rovnakého hodnotenia skuto¢nosti (tzv. pravidlo o rovno-
cennosti hodnotenia socidlnoprdvnych skutocnosti obsiahnuté v ¢ldn-

7 Takto urceny narodny systém socialneho zabezpecenia sa oznacuje ako urcenie tzv. ,pri-
slusnych pravnych predpisov” v intenciach terminoldgie koordina¢nych nariadeni alebo
sa pojmovo vymedzuje aj ako priclenenie ¢i tzv. ,afilidcia“ k systému socidlneho zabezpe-
Cenia.
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ku 5 nariadenia Eurdpskeho parlamentu a Rady ¢. 883/2004), ¢o zna-
mena3, Ze sa rovnaké pravne ucinky priznavaja pri hodnoteni davok,
prijmov, faktov/udalosti, ktoré sa ziskali, poskytli alebo vyskytli
v inom ¢lenskom State Europskej tnie. V literatire sa vyskytuje i jeho
d’alSie vystizné oznacenie, tzv. asimilacia skutoc¢nosti.8

Aplikaciou uvedenych pravidiel v koliznych situaciach stretu dvoch
alebo viacerych narodnych systémov socidlneho zabezpecenia sa sleduje
zaistenie efektivnej socialnej ochrany (pri prechode z jedného ndrodného
systému socidlneho zabezpelenia do iného ndrodného systému socidlneho
zabezpecenia je réznej tirovne) vol'ne sa pohybujtcej osoby v ramci ¢len-
skych statov Eurépskej tnie pre pripad vzniku predvidanych (respektive
regulovanych) socidlnych udalosti krytych (na narodnej tirovni) prislus-
nymi vecnymi a pefiaznymi davkovymi plneniami,® poskytovanymi na-
riadenim Eurdépskeho parlamentu a Rady ¢.883/2004 urcenym systé-
mom socidlneho zabezpecenia (spravidla iba jednym uplatnitelnym na-
rodnym systémom socialneho zabezpecenial® ¢lenského statu Eurdpskej
Unie podla ¢lanku 11 ods. 1 nariadenia Eurépskeho parlamentu a Rady
¢. 883/2004) alebo, vynimocne, urc¢enym poradim dotknutych systémov
socialneho zabezpecenia. Urcenie uplatnitelného narodného systému so-
cidlneho zabezpecenia sa nazyva aj afilidciou, respektive pric¢lenenim
k systému socidlneho zabezpecenia.

Jednou z davkovych oblasti daného systému socidlneho zabezpecenia
vztahujliceho sa na vol'ne pohybujicu sa osobu v ramci Eurdpskej unie,
urceného prostrednictvom hrani¢nych ukazovatel'ov zaistujicich tak na-
dobudnutie (priznanie) davkovych narokov kompenzujicich désledky
existujucich sociadlnych udalosti u takejto osoby, je davkova oblast rodin-

8 Blizsie pozri CHVATALOVA, I et al. Prdvo socidlniho zabezpeceni v Ceské republice a Ev-
ropské unii. 1.vyd. Plzeti: Vydavatelstvi a nakladatelstvi Ale§ Cenék, 2012, s. 264. ISBN
978-80-7380-374-2.

9 Vzmysle ¢lanku 3 ods. 1 nariadenia Eurépskeho parlamentu a Rady ¢. 883/2004 medzi
tieto davky patria aj davky v materstve, im na roveii postavené otcovské davky a rodinné
davky poskytované zo stucasti prislusného narodného systému socialneho zabezpecenia.

10 Nariadenie Eurépskeho parlamentu a Rady ¢. 883/2004 zakotvuje pojem ,pravne predpi-
sy, pod ktorym rozumie zakony, nariadenia a ostatné vykonavajice opatrenia spaté s re-
gulaciou poskytovania davok obsiahnutych a vyjadrenych v ¢lanku 3 ods. 1 tohto naria-
denia, pricom su vylu¢ené zmluvné dojednania (napriklad kolektivne zmluvy), s vynim-
kou tych, ktorymi sa vykonavaju zdkonné povinnosti, alebo tych, o ktorych zavéaznosti
rozhodne verejny organ, pripadne ktoré rozsiruju pésobnost tohto organu za predpokla-
du uskutocnenia ich vyhlasenia ¢lenskym Statom, ozndmeného predsedom Eurdpskeho
parlamentu a Rady Eurépskej tinie, a nasledného uverejnenia v Uradnom vestniku Eurép-
skej unie.
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nych davok (upravena vo vecnom rozsahu nariadenia Eurdpskeho parla-
mentu a Rady ¢. 883/2004 v ¢ldnku 3 ods. 1 pism. j), a ndsledne v Kapito-
le VIII) urcenych na krytie vydavkov rodinnych prislusnikov.

2 Vymedzenie pojmu rodinné davky a pojmu rodinny prislusnik

Koordinacia pri poskytovani rodinnych davok reSpektuje systém rodin-
nych davok v jednotlivych ¢lenskych Statoch Eurépskej tinie a zabezpecu-
je, aby osoba, ktora vykonava zarobkovu ¢innost vinom clenskom State
Eurépskej Unie ako je jej domovsky stat, nestratila narok na rodinné dav-
ky urcené pre potreby ¢lenov jej rodiny.

Rodinnymi ddvkami sa podl'a ¢lanku 1 pism. z) nariadenia Eur6pske-
ho parlamentu a Rady ¢. 883 /2004 rozumeju vecné alebo peniazné davky,
ktoré su urcené na pokrytie rodinnych vydavkov, s vynimkou preddav-
kov na vyZivné a osobitnych pridavkov pri narodeni dietata a osvojeni
dietata (uvedenych v prilohe I nariadenia Eurépskeho parlamentu a Rady
. 883/2004; in concreto tato priloha vyslovne uvadza nahradné vyzivné
upravené v zakone ¢.201/2008 Z.z. o ndhradnom vyZivnom). Z hl'adiska
subsumovania narodnej davky socidlneho zabezpecenia pod koordina¢ny
pojem rodinné davky je dolezity jej ciel, respektive sledovany ucel, t.j. Ze
je davkou, ktora je urcena na pokrytie rodinnych vydavkov. Teda v zmys-
le rozhodovacej ¢innosti Sidneho dvora Eurdpskej inie sa predpoklada
jej prospech pre celd rodinu;!! Sidny dvor Eurépskej tinie pri objasniova-
ni ucelu rodinnych davok na ucely koordinacnej Gpravy spresiiuje v roz-
sudkoch (body ¢.38 a¢.41 v pravnej veci C-85/99 Vincent Offermanns
a Esther Offermanns; pravna vec C-449/16 Martinez Silva; bod ¢. 54
v spojenych veciach C-216/12 a C-217/12 Hliddal a Bornand), Ze pred-
stavuju verejny prispevok do rodinného rozpoctu (respektive, inak po-
vedané slovami Sidneho dvora Eurépskej tnie, na ich financovani sa po-
diel'a cela spoloc¢nost), ktory ma ul'ahcit bremeno vydavkov vyplyvaju-
cich zo starostlivosti o deti, a vobec nie je rozhodujicim defini¢nym kri-
tériom, ¢i st rodinné davky osobnym pravom dietata alebo rodica.

Vzhl'adom na vys$Sie uvedené defini¢né vymedzenie rodinnych davok
z okruhu Statnych socialnych davok urcenych na podporu starostlivosti
o dieta ajeho vychovy v ramci pravneho poriadku Slovenskej republiky
podliehaju koordinacnej dprave rodicovsky prispevok, pridavok na dieta,
priplatok k pridavku na dieta, prispevky na podporu nahradnej starostli-

11 Napriklad body ¢. 38 a ¢. 39 v Case of Caisse pour 'avenir des enfants v. FV and GW [2020-
04-02]. Judgement of the Court of Justice of the European Union, 2020, C-802/18.
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vosti o dieta a prispevok na pohreb. Vyslovne vyluceny je teda prispevok
pri narodeni dietata, a aj prispevok rodicom na viac si¢asne narodenych
deti v dosledku obdobnej davkovej konstrukcie ako v pripade prispevku
pri narodeni dietata (tento prispevok vyzaduje splnenie podmienky byd-
liska opravnenej osoby, ktora vo svojej podstate vylucuje vznik koliznej
situacie stretu narodnych systémov socialneho zabezpecenia pri posky-
tovani daného prispevku). Odbornt polemiku mozno viest' v pripade vy-
licenia prispevku na starostlivost o dieta z predmetu koordinac¢nej tipra-
vy. Z Gcelu a zdkonnych poZiadaviek na priznanie naroku na prispevok na
starostlivost o dieta (zakon ¢. 561/2008 Z.z. o prispevku na starostlivost
o dieta) mozno zretelne identifikovat jeho tucel, ktory je rovnaky ako
v pripade rodicovského prispevku, iba stym rozdielom, Ze rodi¢ ako
opravnend osoba musi vykonavat zarobkovu Cinnost (zakladajiicu po-
vinné ddéchodkové poistenie) a zabezpecit dietatu starostlivost jednou
z kategorif poskytovatel'ov starostlivosti? (¢o aj vyznamne determinuje
sumu prispevku). Uvedenou poZiadavkou sa zase sleduje napliianie eu-
répskej vyzvy a ciela napomahat zarobkovo ¢innym rodicom zosulad'o-
vat rodinny zZivot s pracovnym (profesijnym) Zivotom. Vzhl'adom na uve-
dené skutocnosti, a aj podl'a vysSie zmieneného vymedzenia rodinnych
davok zastdvame ndazor, Ze tento prispevok je rodinnou davkou, ktora je
predmetom koordinacnej upravy, aargumentu o jeho financovani zo
zdrojov Eurépskeho socidlneho fondu, Operacného programu Ludské
zdroje, a nie zo Statneho rozpoctu Slovenskej republiky nemozno priznat
rozhodujicu vahu. Sudny dvor Eurdpskej Unie jednoznacne vo svojej
rozhodovacej Cinnosti uviedol (ako objasnime nizsie), Ze rozhodujicimi
kritériami pre kvalifikaciu davky ako rodinnej davky st jej ucel, vylucenie
individualneho a diskre¢ného posudzovania potrieb dietata, a napokon
krytie rizik danou davkou, ktoré tvoria vecny rozsah nariadenia Eurép-
skeho parlamentu a Rady ¢.883/2004. Financovanie davky ako takej
nema teda, podl'a nasho nazoru, rozhodujuci vplyv na jej Klasifikaciu ako
davky socialneho zabezpecenia, a nasledne aj rodinnej davky v intenciach
vecnej posobnosti nariadenia Eurépskeho parlamentu a Rady ¢.883/
2004.

12K poskytovatel'om starostlivosti patri predskolské zariadenie zaradené do siete predskol-
skych a Skolskych zariadeni, pravnickd osoba, ktorej predmetom ¢innosti je poskytovanie
starostlivosti o dieta (sukromné zariadenie, ob¢ianske zdruzenie,...), fyzicka osoba, ktora
poskytuje starostlivost o dieta v ramci predmetu podnikania, fyzicka osoba, ak sa jej ne-
poskytuje rodicovsky prispevok, a napokon samotny rodi¢, ak nezabezpeci starostlivost
ani jednou kategdriou poskytovatela starostlivosti (napriklad rodi¢ vykonava domacku
pracu alebo jeho zamestnavatel' ma zriadeny tzv. detsky kutik).
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Podl'a rozhodovacej ¢innosti Sidneho dvora Eurdépskej tnie sa ako
rodinné davky kvalifikuju aj davky, ktoré svojim ticelom maji charakter
datfiového bonusu ¢i ul'avy a sleduji uz vyssie uvedeny tucel zniZenia vy-
davkov spojenych so starostlivostou o (nezaopatrené) dieta (body ¢. 30,
¢.33 az ¢.36 vpravnej veci C-177/12 Caisse nationale des prestations
familiales vs. Salim a Nadia Lachhebovci; rodina Lachhebovcov mala byd-
lisko vo Francuzsku, pricom otec pracoval v Luxembursku, kde si tieZ
uplatnil ndrok na bonus na dieta). Ak uvedené skutocnosti vztiahneme na
daniovy systém Slovenskej republiky, tak prichddzame k nazoru, Ze slo-
venska pravna dprava tzv. danového bonusu na vyzivované dieta uplat-
novaného danovnikom, ktory v zdannovacom obdobi dosiahol zdanitel'né
prijmy aspon na urovni 6-nasobku minimalnej mzdy (§ 33 zakona ¢. 595/
2003 Z.z. o dani z prijmov), je predmetom Kkoordinacnej iniovej Gpravy
rodinnych davok.13

Rodinné davky sucasne v intenciach ¢lanku 7 nariadenia Eurépskeho
parlamentu a Rady (EU) ¢ 492/2011 z 5. aprila 2011 o slobode pohybu
pracovnikov v ramci Unie* predstavuju aj socialnu vyhodu volne sa po-
hybujiceho pracovnika za podmienky, Ze su spojené s vykonom zamest-
nania takéhoto pracovnika, vratane cezhrani¢ného pracovnika (bod ¢. 32
v pravnej veci C-802/18 Caisse pour l'avenir des enfants vs. FV a GW).
Uvedené prepojenie koordinacnej dUpravy so zmienenym nariadenim
€.492/2011, napriek rozdielnej vecnej a osobnej pdsobnosti, je v oblasti
interpretacie socialnej vyhody vo vztahu lex generalis et lex specialis.

Na druhej strane ale rodinnou davkou nie je dochodok na vychovu
deti (pravna vec C-32/13 Petra Wiirker vs. Familienkasse Niirnberg) ¢i
pomoc na integraciu deti so zdravotnym postihnutim (pravna vec C-769/
18 Caisse d’assurance retraite et de la santé au travail d’Alsace-Moselle
vs. S] a Ministre chargé de la Sécurité sociale). Prva z uvedenych davok,
podl'a ndzoru Sudneho dvora Eurépskej Unie, trpela nedostatkom ucelu,
ked'ze svojim cielom predstavovala pozostalostny déchodok (déchodok
ma kompenzovat pohl'adavku zaloZenu starostlivostou o diet’a, ktora za-

13 Obdobny nazor zastava v zmysle ¢eskej pravnej tipravy Jana Komendova, ktora povazuje
za rodinné davky aj daniové zvyhodnenia v ramci dane z prijmov fyzickych osob, ak ich
ti¢elom je vyrovnanie rodinnych vydavkov. BliZ$ie pozri KOMENDOVA, ]. Koordinace ro-
dinnych davek v ramci EU. In: M. LACKO, ed. Eurdpsky socidlny model a jeho tlohy. 1. vyd.
Trnava: Typi Universitatis Tyrnaviensis, 2020, s. 127-128. ISBN 978-80-568-0204-5.

14 Uvedeny clanok obsahuje zakaz diskriminacie na zaklade Statnej prislusnosti pracovnika,
ktory je Statnym prisluSnikom c¢lenského statu Eurépskej unie, kedZe s mu priznané
rovnaké socidlne a daniové vyhody na tzemi ostatnych ¢lenskych Statov, aké pozivaju
vnutro$tatni pracovnici daného ¢lenského statu Eurépskej unie.
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nikla v momente smrti byvalého manZela, a si¢asne zabranit situacii, aby
zijuci rodi¢ bol povinny vykonavat zamestnanie, ktoré nie je v zaujme
dietata). Druha uvedena davka nesplhala charakter rodinnej davky z dé-
vodu, Ze jej priznanie je podl'a dotknutej nemeckej pravnej ipravy spoje-
né s individualnym a diskre¢nym posudenim potrieb dietata, Co predsta-
vuje, okrem skimaného ucelu davky, druhé hodnotiace kritérium na kva-
lifikaciu urcitého plnenia ako davky socidlneho zabezpecenia (t.j. prizna-
nie davky nie je spaté s uvedenym posudzovanim, ale je zavislé od ob-
jektivne stanovenych podmienok).

Poznamenavame, Ze rodinné davky je nevyhnutné odlisit od davok
v materstve a otcovskych davok, ¢o nemusi byt v kazdej situacii jedno-
znacné, i ked davky v materstve a otcovské davky su spravidla podmie-
nené poistnou participaciou ¢i vykonom zarobkovej ¢innosti ako pod-
mienkou na ich priznanie, popri uz uvedenom nevyhnutnom skiimanf ich
ucelu a sledovanych ciel'ov.

Napokon v ramci tejto Casti definicného vymedzenia rodinnych da-
vok dodavame, Ze ich koordinacna uniova uprava nie Uplne respektuje
pravidlo o exporte davok (¢lanok 7 nariadenia Eur6épskeho parlamentu
a Rady ¢. 883/2004), ¢o bude zrejmé v d'alSej Casti prispevku zaoberajui-
cej sa pravidlami prednosti pri stibehu narokov rodinnych davok.
V zmienenej suvislosti mézeme doplnit, Ze vnutrostatna poziadavka
(vspornych pripadoch overovat legalnost) pobytu opravnenej osoby
(v postaveni ekonomicky necinnej osoby), vyzadovana na priznanie na-
roku na rodinné davky, nepredstavuje porusenie c¢lanku 11 ods.3
pism. e) v spojitosti s clankom 1 pism.j) nariadenia Eurépskeho parla-
mentu a Rady ¢.883/2004 (body ¢. 66, ¢. 71, €. 84 a ¢. 85 v pravnej veci C-
308/14 Eurdpska komisia vs. Spojené kralovstvo Velkej Britdnie a Se-
verného frska).

S vymedzenim rodinnej davky tizko suvisi vymedzenie pojmu rodin-
ny prislusnik. Podl'a ¢lanku 1 pism. i) nariadenia Eurépskeho parlamentu
a Rady ¢.883/2004 o koordinacii systémov socidlneho zabezpecenia je
nim: 1.kazda osoba definovana alebo uznand za rodinného prislusnika,
alebo oznacena za ¢lena domacnosti pravnymi predpismi, podl'a ktorych
sa poskytuju davky, ktoré su predmetom koordinacie, 2. manZel/man-
Zelka, neplnoleté deti a plnoleté nezaopatrené deti, ak prislusné narodné
pravne predpisy nerozliSuju medzi rodinnymi prislusnikmi, 3. ak pravne
predpisy povazuju za rodinného prislusnika iba osobu, ktora Zije v tej is-
tej domacnosti ako poistenec alebo déchodca, tak tato podmienka sa po-
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vaZuje za splnend, ak je danad osoba zavisla hlavne od tohto poistenca
alebo déchodcu. Aj ked' vymedzenie rodinného prislusnika, ktory si méze
uplatiiovat’ narok na rodinné davky v ¢lenskom State Eurdpskej unie
inom ako je stat jeho bydliska, sa spravuje vnutrostatnym zakotvenim,
tak respektovanie zasady rovnakého zaobchadzania v priznanych social-
nych vyhodach podla ¢lanku 7 ods. 2 zmieneného nariadenia Eurépskeho
parlamentu aRady (EU) & 492/2011 oslobode pohybu pracovnikov
vramci Unie roziruje definiény okruh rodinného prislu$nika aj o volne
sa pohybujicu pracujicu osobu, ktord nie je v pribuzenskom vztahu
k dietatu, o ktoré sa stara, ked'ze je v partnerskom vztahu k biologické-
mu rodicovi tohto dietata (k matke). Kuvedenému tvrdeniu nas vedie
argumentacia Sidneho dvora Eurdpskej Unie v pravnej veci C-802/18
Caisse pour 'avenir des enfants vs. FV a GW, podla ktorej rozliSovanie
zaloZené na bydlisku, ktoré moZe znevyhodnit najma Statnych prislusni-
kov inych clenskych statov, kedZe osoby s bydliskom vinom ¢lenskom
State su najcastejSie cudzincami, predstavuje nepriamu diskriminaciu
z dévodu Statnej prislusnosti, ktorda méze byt pripustna iba za podmien-
ky jej objektivnej odovodnenosti. V danej pravnej veci pan FV pracoval
v Luxembursku, pricom bydlisko mal vo Franctizsku spolu so svojou
manZelkou GW a tromi det'mi, z ktorych jedno sa narodilo v predchadza-
jicom zvazku GW. Panovi FV v dosledku pravnej zmeny Zakonnika so-
cidlneho zabezpecenia zanikol narok na rodinné pridavky na dieta, s kto-
rym nie je v pribuzenskom vztahu, kedZe ako cezhrani¢ny pracovnik
nemal bydlisko v Luxembursku, ¢o bola podmienka existencie naroku na
rodinné pridavky voci tomuto dietatu. Sidny dvor Eurdpskej Uinie, opie-
rajic sa o vyssSie uvedenu uniovu upravu, konstatoval, Zze dotknuta lu-
xemburska pravna uprava, podla ktorej pracovnici s bydliskom mimo
tohto Statu mézu poberat rodinné pridavky len na svoje vlastné deti, pri
vyliceni deti ich manZelského partnera, s ktorymi nemaju pribuzensky
vztah (v porovnani s detmi s bydliskom v tomto ¢lenskom State), sa prie-
¢i uvedenej Uniovej pravnej uprave zakotvujlucej zakaz diskriminacie na
zaklade Statnej prislusnosti pracovnika uplatiiujiceho slobodu vol'ného
pohybu v rdmci Eurépskej tnie.

3 Koordinac¢na uprava poskytovania rodinnych davok

Kolizne pravidla urcujtce prislusnt narodnd pravnu tpravu na poskyto-
vanie rodinnych davok rodinnému prislusnikovi, spravidla rodinnému
prislusnikovi vyuzivajicemu slobodu vol'ného pohybu 0séb, st obsiahnu-
té v Kapitole 8 HlavyIll nariadenia Eur6pskeho parlamentu a Rady
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€. 883/2004 ariesia zdkladnu koliznu situdciu na ucely poskytovania ro-
dinnych ddvok a dve koordinacné situdcie zamedzujice subehu poskyto-
vania rodinnych davok v rovnakom obdobi tomu istému rodinnému pri-
slusnikovi podl'a pravnych predpisov viac ako jedného c¢lenského Statu
Eurdpskej Unie.

V ¢lanku 67 nariadenia Eur6pskeho parlamentu a Rady ¢. 883/2004
je zakotvené vSeobecné koordinac¢né pravidlo pre oblast koordinacie ro-
dinnych davok, ktoré riesi zakladna koliznu situdciu rodinného prislus-
nika vyuzivajiceho slobodu volného pohybu oso6b vramci Eurdpskej
Unie, priCom ostatni jeho rodinni prislusnici (respektive ¢lenovia domac-
nosti) maju bydlisko vinom c¢lenskom State Eurdpskej unie ako v tom,
v ktorom sa nachadza on sdm a ktory je prentho prisluSnym ¢lenskym $ta-
tom urcenym podl'a pravidiel o ureni prislusnosti narodnych pravnych
predpisov (systému) socidlneho zabezpecenia (tzv. pravidla urcujice afi-
lidciu pravnych predpisov ¢lenského S$tatu), obsiahnutych v Hlave II na-
riadenia Eurépskeho parlamentu a Rady ¢. 883/2004. V tejto koliznej si-
tudcii rodinné davky poskytuje clensky stat, ktory je prislusSnym clen-
skym Statom tohto migrujuceho rodinného prislusnika (respektive vyu-
zivajuiiceho pravo vol'ného pohybu o0so6b), aj ked’ jeho rodinni prislusnici
majd bydlisko!> vinom ¢lenskom State. Uvedené zakladné koordinaéné
pravidlo pre poskytovanie rodinnych davok je vybudované na metdde
pripodobnenia skutoc¢nosti/faktu (,... ako keby mali bydliskd v takomto
prislusnom Sstdte”). Z danej Kkoliznej Uiniovej Upravy vyplyva i fakt, Ze sa
posudzuje situacia celej rodiny, teda aj druhého rodica a nezaopatrenych
deti, a pripadne tiez d’alsich rodinnych prislusnikov, ako ich definuje
pravna uprava prislusného clenského Statu. Uvedené jasne vyplyva aj
z ¢lanku 60 ods.1 vykondavacieho nariadenia Eur6pskeho parlamentu
a Rady ¢.987/2009. Vo vztahu k uréovaniu prislusnosti narodného sys-
tému socialneho zabezpecenia vztahujiceho sa na migrujiceho rodinné-
ho prislusnika davame do pozornosti, okrem uz starSej, ,prelomovej*
pravnej veci C-352/06 Brigitte Bosmann vs. Bundesagentur fiir Arbeit -
Familienkasse Aachen,’¢ argumentaciu Sidneho dvora Eurdpskej tnie

15 Kritérid urcujice centrum zaujmov danej osoby, a napokon vo vysledku jej bydlisko st
prikladmo obsiahnuté v ¢lanku 11 vykonavacieho nariadenia Eurdépskeho parlamentu
a Rady ¢.987/2009.

16 Vyznam uvedenej pravnej veci spociva v tom, Ze Sudny dvor Eurépskej tinie svojou ¢in-
nost'ou dotvoril chybajtce pravidlo pre urcenie prisluSného systému socialneho zabezpe-
Cenia ¢lenského Statu prave pre oblast rodinnych davok, ked uviedol, Ze pravidla pre ur-
Cenie jednej aplikovatel'nej pravnej Gipravy nebrania tomu, aby migrujuci pracovnik, ktory
podlieha systému socialneho zabezpecenia ¢lenského $tatu zamestnania, poberal podla
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v pravnej veci Waldemar Hudzinski vs. Agentur fiir Arbeit Wesel - Fami-
lienkasse (spojené veci C-611/10 a C-612/10; body ¢. 57, €. 66 a ¢. 68), Ze
toto urcenie prislusnosti systému socidlneho zabezpecenia nebrani ne-
prislusnému ¢lenskému statu Eurdpskej tinie, na izemi ktorého migruju-
ci rodinny prislusnik do¢asne vykonaval zarobkovu ¢innost (docasné vy-
slanie, ktoré nemeni prislusnost k systému socidlneho zabezpecenia),
poskytnuit rodinné davky po zohl'adneni troch preukazanych skutoc¢nosti
(pripadu). Po prvé, Ze tomuto pracovnikovi nevznikla ujma na pravach
z dévodu vyuZitia jeho prava na vol'ny pohyb, ked'Ze mu zostal zachovany
narok na rodinné davky rovnakej povahy v prisluSnom clenskom State
(kde byva a zvyCajne pracuje). Po druhé, Ze ani on, a ani (nezaopatrené)
diet’a, na ktoré sa uplatnuje narok na rodinnu davku, nemajt obvykly po-
byt na zemi ¢lenského $tatu, kde sa vykonavala doc¢asna praca. A napo-
kon, po tretie, Ze uplatiiovana rodinna davka je financovana z daniovych
prijmov neprislusného c¢lenského Statu, ¢o je vyznamné s ohladom na
skutocnost, Ze prijmy migrujiceho pracovnika, dosahované vykonom
docasnej prace (v Nemecku), zakladali neobmedzent danovi povinnost
v tomto ¢lenskom State.

Podl'a rozhodovacej ¢innosti Sidneho dvora Eurépskej inie ma dana
kolizna dniova pravna Uprava za ciel zabezpecit migrujicim pracovni-
kom poberanie rodinnych pridavkov v ¢lenskom $tate zamestnania v pri-
pade, Ze ich rodina sa nepresunula s nimi (bod ¢. 15 v pravnej veci C-
117/89 Kracht vs. Bundesanstalt fiir Arbeit), a najma zabranit tomu, aby
Clensky $tat mohol stanovit pre priznanie alebo vysku rodinnych davok
podmienku, aby rodinni prislusnici pracovnika mali bydlisko na jeho
uzemf (bod ¢. 46 v pravnej veci C-543/03 Christine Dodl a Petra Oberhol-
lenzer vs. Tiroler Gebietskrankenkasse).

Aj ked’ uvedeni kolizna iniova dprava urcuje na priznanie a posky-
tovanie rodinnych davok pravnu tpravu clenského Statu, v ktorom mig-
rujuca osoba vykonava zarobkovu ¢innost ajej rodinni prislusnici maju
bydlisko v inom ¢lenskom State Eurdpskej Unie, tak toto kolizne rieSenie
nevylucuje st¢asné uplatnenie naroku na rodinnt davku v tom ¢lenskom
State, v ktorom majd rodinni prislusnici bydlisko (napriklad ak si narok
na rodinnu davku uplatnuje samo nezaopatrené dieta). Ak je opravnenou
osobou poberatel’ déchodku, tak pre tcely poskytovania rodinnych da-

vnutrostatnych pravnych predpisov ¢lenského Statu bydliska rodinné davky. BlizSie pozri
KOLDINSKA, K., I. TOMES a F. KREPELKA. SocidInf prdvo EU. 1.vyd. Praha: Wolters Klu-
wer, 2017, s. 165. ISBN 978-80-7552-701-1.
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vok tomuto poberatel'ovi déchodku je prislusny clensky Stat Eurdpskej
Unie poskytujuci mu déchodok.

Clanok 68 nariadenia Eurépskeho parlamentu aRady ¢.883/2004
obsahuje dve koordinacné situdcie zamedzujiice stibehu poskytovania ro-
dinnych ddvok rovnakého ucelu v rovnakom obdobi tomu istému rodin-
nému prislusnikovi podla pravnych predpisov dvoch alebo viacerych
Clenskych statov Eurdpskej inie. Zmienené kolizne koordinac¢né situacie
su rieSené tzv. pravidlami prednosti pri subehu ddvok, ktorych aplikaciou
sa urci primdrne (respektive prednostne) prislusny ¢lensky stdt na vyplatu
rodinnych ddvok a sekunddrne prislusny clensky Stdt na vyplatu/poskyto-
vanie rodinnych ddvok.

Prvd koordinacénd situdcia reflektuje skutkové okolnosti, Ze rodinné
davky splatné viacerymi ¢lenskymi Statmi Eurdpskej inie st priznané na
rozlicnych zdkladoch (respektive systémovych prvkoch; spravidla ide
o prispevkovy systém alebo neprispevkovy systém, z ktorého sa poskytu-
je rodinna davka), t.j. rodinna davka priznana pravnou upravou c¢lenské-
ho $tatu, ktora poZaduje od opravnenej osoby urciti formu vykonu za-
robkovej Cinnosti (Cinnost zamestnanca alebo samostatne zarobkovo
¢innej osoby), a rodinna davka priznana pravnou Upravou ¢lenského $ta-
tu, ktora pozaduje preukazanie bydliska opravnenej osoby na tzemi, na
ktorom sa uplatnuje predmetnd pravna uprava. Pravidla prednosti pre
tuto koordina¢nu situaciu urcuju nasledovné poradie prislusnych clen-
skych Statov na poskytovanie rodinnych davok: 1. davkové naroky vzni-
kajuce na zaklade ¢innosti ako zamestnanec alebo samostatne zarobkovo
¢innd osoba, 2. davkové naroky vznikajice na zaklade poberania déchod-
ku, a napokon 3. davkové naroky vznikajice na zaklade bydliska.

V zmienenej suvislosti zvyraziiujeme skutocnost a sicasne i poZia-
davku koordinac¢nej uniovej Uipravy, Ze rodinné davky musia byt splatné,
teda v danom c¢lenskom State si ich opravneny rodinny prislusnik uplatnil
a vznikol mu narok na ich vyplatenie/poskytovanie. V pravnej veci C-16/
09 Gudrun Schwemmer vs. Agentur fiir Arbeit Villingen-Schwenningen -
Familienkasse Sidny dvor Eurépskej tnie rozhodol, Ze narok na rodinné
davky (rozvedend matka s dvoma det'mi Zije v Nemecku a uplatriuje si nd-
rok na ddvky, pricom otec deti pracuje vo Svajéiarsku a nepoZiadal v tomto
Stdte o rodinné ddavky) v Clenskom State bydliska rodica a deti, nepodlie-
hajici podmienkam poistenia ¢i vykonu zarobkovej ¢innosti, sa nemdze
ClastoCne pozastavit' v situdcii, ked byvaly manZel a rodi¢ tychto deti ma
podl'a pravnej Upravy Statu vykonu zamestnania sice narok na rodinné
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davky, ale v skutoc¢nosti tieto davky nepoberd, pretoZe o ne nepoZiadal.
ESte jasnejSie sa Sidny dvor Eurdpskej inie k splatnosti rodinnych davok
vyjadril v bode €. 74 v pravnej veci C-347/12 Caisse nationale des presta-
tions familiales vs. Ulrika a Markus Wieringovi, ked narok na ich vypla-
tenie musi uznat pravny poriadok ¢lenského statu v prospech rodinného
prislusnika, ktory v tomto State aj pracuje. Dotknuta osoba preto nevy-
hnutne musi spiiiat’ vietky formalne a vecné podmienky stanovené vniit-
rosStatnou pravnou upravou tohto $tatu, aby si mohla predmetny narok
uplatnit.

Druhd koordinacnd situdcia reflektuje skutkové okolnosti, Ze rodinné
davky splatné viacerymi ¢lenskymi Statmi Eurépskej tinie st priznané na
rovnakych zdkladoch Casti systémov socidlneho zabezpecenia poskytuju-
cich rodinné davky. Na rieSenie tejto osobitnej koliznej situacie ¢lanok 68
ods. 1 pism. b) nariadenia Eur6épskeho parlamentu a Rady ¢. 883/2004
zakotvuje nasledovné pravidlad prednosti urcujice poradie prislusnych
Clenskych statov na poskytovanie rodinnych davok, ktoré sa odvijaja od
bydliska deti:

a) v situacii narokov, ktoré existuju na zaklade zarobkovej ¢innosti (ako
zamestnanec alebo samostatne zarobkovo ¢inna osoba), je primarne
prislusnym c¢lenskym Statom Stat miesta bydliska detf za predpokla-
du, Ze v tomto State sa vykonava zarobkova ¢innost. Ak by zarobko-
vu ¢innost rodicia vykonavali v réznych ¢lenskych Statoch a bydlisko
deti by bolo v tretom ¢lenskom State, tak primarne prislusnym clen-
skym Statom je Stat, ktorého pravna dprava priznava najvyssiu sumu
rodinnych davok;

b) v pripade narokov, ktoré existuju na zaklade poberania déchodkov
(spravidla invalidného déchodku alebo pozostalostného déchodku),
je primarne prislusnym c¢lenskym statom $tat miesta bydliska deti za
predpokladu, ak dany dochodok je splatny podl'a pravnych predpisov
tohto Statu. Ak by déchodkové davky boli poskytované z dvoch roz-
nych ¢lenskych Statov, tak primarne prislusnym ¢lenskym Statom je
stat, v ktorom poberatel’ déchodku ziskal najdlhsie obdobie poistenia
alebo bydliska.

AKk kritérium bydliska deti podl'a uvedenych dvoch situacii nedokaze
urcit’ poradie prednosti, tak podla ¢lanku 58 vykonavacieho nariadenia
Eurépskeho parlamentu a Rady ¢. 987/2009 kazdy dotknuty Clensky Stat
Eurépskej dnie vypocita vysku rodinnych davok s prihliadnutim na deti,
ktoré nemaju bydlisko na jeho tizemi. Rodinnt davku vyplati institdacia
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Clenského Statu Eurépskej Unie, v ktorom osoba vykonava zarobkovu
¢innost, v plnej vySke (ak podla jeho pravnych predpisov sa poskytuje
najvyssia suma rodinnych davok) a institicia ¢lenského statu Eurdpskej
Unie, v ktorom maju deti bydlisko, nahradi polovicu tejto sumy. Maximal-
ne ale do vysky, v ktorej sa rodinna davka poskytuje podl'a pravnych
predpisov Clenského Statu bydliska deti;

c) v pripade narokov ziskanych iba na zaklade bydliska je primarne pri-
slusnym ¢lenskym $tatom Stat miesta bydliska deti.

Takto kolizne rieSeny subeh uplatnenych narokov na rodinné davky
moze ale viest ksituacii, Ze suma rodinnych davok vyplacana podla
pravnych predpisov primarne stanoveného c¢lenského Statu Eurdpskej
Unie je nizSia neZ suma, akd by opravnenej osobe vyplacal sekundarne
urceny clensky Stat Eurdpskej unie podla svojich pravnych predpisov.
Preto sa na kolizne strety, ktoré vznikaju v naznac¢enych dvoch koordi-
nacnych situaciach, aplikuje princip priaznivého vysledku, na zaklade kto-
rého sa opravnena osoba nemdze ocitnat v horsej situacii, nez v akej by
bola, ak by jej narok na rodinné davky vznikol len vjednom c¢lenskom
State Europskej Unie (t.j. ak st rodinné davky v ¢lenskom State bydliska
nizsie ako su davky poskytované inym ¢lenskym Statom, tak (migrujtce-
mu) zamestnancovi zostadva zachovany narok na najvyssie davky, vo for-
me naroku na vyplatenie tzv. rozdielového doplatku, co nevyhnutne vyza-
duje vymenu informacii medzi inStiticiami dotknutych clenskych statov
Eurépskej tnie).

V pripade vyssie uvedenych koordina¢nych situacii kolizneho sibehu
narokov sa rodinné davky poskytuji podl'a pravnych predpisov primarne
urc¢eného c¢lenského Statu. Naroky na rodinné davky zaloZené na zaklade
pravnych predpisov sekundarne urceného clenského sStatu (respektive
Clenskych statov) sa pozastavia aZ do vysky rodinnej davky (davok) po-
skytovanej podl'a pravnych predpisov primarne urceného clenského sta-
tu a nasledne rozdielovy doplatok sa poskytne v sume, ktord prevysuje
sumu davky (davok) poskytovanej podla pravnych predpisov primarne
urceného c¢lenského statu. Rozdielovy doplatok sa ale nemus{ poskytovat
na deti s bydliskom v inom ¢lenskom S$tate, ak narok na rodinnd davku je
zaloZeny iba na bydlisku.!”

17 BlizSie pozri DEVETZI, S. The Coordination of Family Benefits by Regulation 883/2004.
European Journal of Social Security [online]. 2009, vol. 11, no. 1-2, s. 210 [cit. 2021-05-14].
ISSN 2399-2948. Dostupné na: https://doi.org/10.1177/138826270901100110.

STUDIES 103



a I SOCIETAS ET IURISPRUDENTIA
D | 2021, roénik IX,, ¢islo 2, s. 86-113

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Urcéenie rozdielového doplatku nemusi byt vZdy jednoznacné. Jeho
urcenie musi vychadzat' z porovnania totoznosti predmetu a ticelu rodin-
nych davok,8 ktoré musia mat obdobnti/rovnaki povahu. Ak narok po-
rovnavanej rodinnej davky zavisi od prijmu dosahovaného opravnenou
osobou v sekundarne ur¢enom ¢lenskom S$tate, v ktorom ale tato osoba
nepracuje (a ani sa na jeho uzemi nezdrziava), tak je potrebné v inten-
cidch rozsudku Stidneho dvora Eur6pskej Unie v pravnej veci C-32/18
Tiroler Gebietskrankenkasse vs. Michael Moser,!? aplikujic koordinac¢né
pravidlo o rovnocennosti hodnotenia socidlnopravnych skutocnosti, zo-
hl'adnit na ucely stanovenia sumy rozdielového doplatku skuto¢ne do-
siahnuty prijem tejto osoby v ¢lenskom State jej vykonu zamestnania, aj
ked’ zohl'adnenie prijmu vyzaduje pravna tuprava sekundarne urceného
Clenského Statu.

Ziadost' o poskytovanie rodinnych davok sa predklad4 institicii pri-
marne urceného ¢lenského $tatu Eurdpskej tinie, ktora na dcely priznania
rodinnych davok zohladni situaciu celej rodiny (t.j. vSetky skutoCnosti
a pravne okolnosti charakterizujlice situaciu v rodine) v pripodobneni,
akoby sa na vSetky osoby vztahovali pravne predpisy tohto clenského
Statu Eurdpskej tnie a akoby vSetky mali bydlisko na Gzemi tohto ¢len-
ského Statu Eurdpskej tnie. Ak si opravnend osoba narok na rodinné
davky neuplatni, potom inStitdcia primarne stanoveného ¢lenského Statu
Eurépskej inie zohl'adni Ziadost o priznanie rodinnych davok predloze-
nu druhym rodic¢om, ako i osobou, ktora sa za rodi¢a povazuje, alebo aj
osobou ¢i institiciou, ktora vystupuje v postaveni opatrovatel'a dietata
(deti), tj. osobou, ktord podl'a vnutrostatnej pravnej dpravy poskytuje/
zabezpecuje starostlivost o dieta. Takto formulovana pravna fikcia, pod-
I'a nazoru Stidneho dvora Eurdpskej tnie vyjadreného v pravnej veci C-
378/14 Bundesagentur fiir Arbeit - Familienkasse Sachsen vs. Tomislaw
Trapkowski (bod €. 41), mdze viest k priznaniu naroku na rodinné davky
osobe, ktora nema bydlisko na uzemi ¢lenského statu prislusného na vy-
placanie tychto davok, ak su splnené vsetky d'alSie podmienky naroku na

18 K hodnoteniu davok socidlneho zabezpecenia rovnakého druhu za ti¢elom urcenia rozdie-
lového doplatku pozri body €. 54 az ¢. 56 a €. 61 v Case of Caisse nationale des prestations
familiales v. Ulrike Wiering and Markus Wiering [2014-05-08]. Judgement of the Court of
Justice of the European Union, 2014, C-347/12.

19V danej veci pan Moser s bydliskom a vykonom zdrobkovej ¢innosti na uzemi Nemecka
ziadal o poskytnutie rozdielového doplatku krakidskemu prispevku na starostlivost
o dieta, pricom jeho manzelka bola iba osobou uplatriujicou voI'ny pohyb 0séb smerom
do Rakuska arakuska institicia jej poskytovala rozdielovy doplatok k rakiiskemu pris-
pevku na starostlivost o dieta vo variante odvodenom od prijmu.

104 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2021, Volume IX., Issue 2, Pages 86-113 > |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

rodinné davky stanovené vnutroStatnym pravom, teda podat Ziadost
moZzu vsetky ,dotknuté osoby*, ktoré si m6zu uplatiiovat narok na rodin-
né davky.20 Povinnost zohl'adnit ,situdciu celej rodiny“ sa na tcely roz-
sahu naroku na rodinné davky vztahuje aj na pripad, ked' sa davky maju
poskytovat podl'a jedného alebo viacerych pravnych predpisov ¢lenskych
statov Eurdpskej Unie (pravna vec C-32/18 Tiroler Gebietskrankenkasse
vs. Michael Moser, bod ¢. 48).

Ak je podla ¢lanku 68 ods. 3 nariadenia Eurépskeho parlamentu
a Rady ¢. 883/2004 v nadvaznosti na ¢lanok 60 ods. 2 vykonavacieho na-
riadenia Eurépskeho parlamentu a Rady ¢. 987/2009 Ziadost o rodinnu
davku predloZena institucii clenského Statu Eurdpskej tnie, ktora vzhl'a-
dom na vysledok aplikacie pravidiel prednosti nie je na rozhodovanie
o nej ajej vyplatu prislusna v pozicii inStiticie primarne urceného ¢len-
ského Statu, tak bezodkladne prijme predbeZné rozhodnutie o pravidldch
prednosti prdvnych predpisov iou vykonavanych a vztahujucich sa na da-
ny pripad a stcasne aj zisti, ¢i méze vzniknut narok na rozdielovy dopla-
tok. Ziadost' spolu s predbeznym rozhodnutim o pravidlach prednosti
postupi institlcii primarne stanoveného ¢lenského statu Eurdpskej tnie
a informuje o tom i osobu uplatiiujicu si narok na rodinnd davku. Ak tato
postupujica instittcia clenského Statu suicasne zisti, Ze moZe vzniknat
narok na rozdielovy doplatok podl'a pravnych predpisov iného ¢lenského
statu Eurdpskej unie (podl'a ¢lanku 68 ods. 3 pism. a) nariadenia Eurép-
skeho parlamentu a Rady ¢. 883/2004 poskytne rozdielovy doplatok sa-
ma, ak by bola prislusna na jeho poskytnutie), tak bezodkladne zasle Zia-
dost' prislusnej institucii tohto ¢lenského Statu a oznami uvedené tiez
osobe uplatniujtcej si narok na davku. Okrem toho ozndmi inStitdcii tohto
Clenského Statu aj svoje rozhodnutie tykajice sa Ziadosti a vysku fiou vy-
placanych rodinnych davok.

Prislusna institdcia primarne urceného clenského statu Eurdpskej
Unie potom riesi tuto ziadost tak, akoby bola predloZzena priamo jej, so
zachovanim datumu uplatnenia ndroku na rodinnu davku (tj. ddtum
uplatnenia Ziadosti predloZenej neprislusnej institucii (primdrneho) ¢len-
ského stdtu vyjadreny v ¢ldnku 68 ods. 3 pism. b) nariadenia Eurdpskeho
parlamentu a Rady ¢ 883/2004). Vo vztahu k predbeznému rozhodnutiu

20 [relevantnost skutocnosti, ktory z rodicov si uplatiiuje narok na rodinné davky, konstatu-
je aj Eva Holm. BlizSie pozri HOLM, E. Coordination of Classic and Specific Family Bene-
fits - Challenges and Proposed Solutions. European Journal of Social Security [online].
2020, vol. 22, no. 2, s. 198 [cit. 2021-05-14]. ISSN 2399-2948. Dostupné na: https://doi.
org/10.1177/1388262720927494.
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o pravidlach prednosti, vydanému inStitdciou ¢lenského Statu, ktora Zia-
dost' o rodinnu davku posttpila, je inStiticia primarne urc¢eného ¢lenské-
ho $tatu Eurdpskej tinie povinna zaujat stanovisko do dvoch mesiacov od
postipenia Ziadosti. Ak tato institdcia ¢lenského $tatu nezaujme stanovi-
sko do dvoch mesiacov od prijatia ziadosti, uplatni sa vyssie uvedené
predbezné rozhodnutie a institicia primarne urceného clenského statu
vyplati rodinné davky podla jej pravnych predpisov a postupujutcej insti-
tucii ¢lenského Statu Eurdpskej tinie oznami vySku tiou vyplacanych ro-
dinnych davok.

Ak podla c¢lanku 60 ods. 4 vykonavacieho nariadenia Eurépskeho
parlamentu a Rady ¢.987/2009 medzi vysSSie uvedenymi institdciami
Clenskych Statov Eurépskej unie vznikne rozpor o tom, ktoré prdvne pred-
pisy sa maju uplatriovat’ podl'a pravidiel prednosti, tak sa aplikuja priority
urcujuce docasne uplatiiované pravne predpisy ¢lenského statu Eurép-
skej Unie podl'a ¢lanku 6 ods. 2 az 5 vykonavacieho nariadenia Eurépske-
ho parlamentu a Rady ¢.987/2009 (prvou v poradi je ¢lensky stat vyko-
nu zarobkovej ¢innosti zamestnanca alebo samostatne zarobkovo Cinnej
osoby, a ak vykonava takato zarobkovo ¢inna osoba ¢innost vo viacerych
Clenskych Statoch, tak je to Clensky Stat bydliska deti za predpokladu, Ze
asponl cast' c¢innosti sa uskutoCniuje vtomto clenskom State Eurdpskej
Unie; Clensky Stat bydliska deti je to aj v pripade nezamestnanej osoby
a v ostatnych pripadoch je to ten ¢lensky stat Eurépskej tinie, v ktorom sa
v ako prvom uplatnil narok na rodinné davky).2! Ak institucia ¢lenského
statu Eurdpskej unie vyplacala sumu rodinnych davok vo vyssSej sume
ako mala, moze ziadat o vratenie preplatku od institicie ¢lenského statu
Eurépskej tnie urceného ako primarny clensky S$tat, a to podl'a postupu
zakotveného v ¢lanku 73 vykonavacieho nariadenia Eurdépskeho parla-
mentu a Rady ¢. 987/20009.

Napokon, nariadenie Eurdpskeho parlamentu a Rady ¢.883/2004
upravuje aj situaciu, ked’ opravnena osoba nevyuziva vyplacané rodinné
davky v sdlade sich dcelom (primarne je to vyZzivovanie rodinnych pri-
slusnikov). V takom pripade na zdklade Ziadosti inStiticie alebo (prav-
nym predpisom alebo rozhodnutim) urc¢eného kompetentného organu
Clenského statu miesta bydliska rodinnych prislusnikov je prislusna insti-

21 Pokial' dotknuté inStitucie ¢lenskych Statov Eurépskej unie nedospeju k dohode, zalezi-
tost sa predlozi Spravnej komisii pre koordinéciu systémov socidlneho zabezpecenia naj-
skor po uplynuti 1 mesiaca od vzniku rozdielov v stanoviskach pre dany pripad. Spravna
komisia pre koordinaciu systémov socialneho zabezpecenia sa potom pokusi o zosulade-
nie stanovisk v lehote 6 mesiacov od datumu, kedy jej bola zaleZitost predlozena.
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tucia Clenského Statu Eurépskej Unie povinna vyplacat rodinné davky
tym fyzickym osobam alebo pravnickym osobam, ktoré fakticky vyzivuju
rodinnych prislusnikov.

Pri zmene pravnej Gpravy vztahujicej sa na poskytovanie rodinnych
davok urceného prislusného ¢lenského statu Eurépskej tnie ¢i pri zmene
prislusnosti ¢lenského Statu Eurdpskej inie na poskytovanie rodinnych
davok, ktora nastane v priebehu kalendarneho mesiaca (irelevantny je
datum splatnosti tychto davok), je institicia dotknutého ¢lenského statu
povinna vyplacat rodinné davky az do konca predmetného kalendarneho
mesiaca. Ked institicia prislusného clenského statu zisti zmeny, na za-
klade ktorych dochadza k zmene prislusnosti, je povinna oznamit’ institu-
cii ¢lenského statu Eurdpskej tinie, ktory je na vyplacanie rodinnych da-
vok opravneny v poradi ako nasledujtci ¢lensky stat, pripadne v poradi
d'al$im clenskym Stdtom Eurdpskej dnie, ddtum, od ktorého zastavuje
vyplatu danej rodinnej davky.

V pripade koordina¢ného uplatiiovania naroku na rodinné davky, t.j.
Ziadosti o priznanie danej rodinnej davky a vymeny potrebnych informa-
cii aidajov medzi prisluSnymi institiciami ¢lenskych Statov Eurdpskej
Unie sa pouZzivaju elektronické dokumenty oznacené ako SED F (001-
027).22

Zaver

Zamerom koordinacnej upravy v oblasti poskytovania rodinnych davok
v situaciach stretu dvoch alebo viacerych pravnych predpisov (ako sucas-
ti ndrodného systému socidlneho zabezpecenia) ¢lenskych Statov Eurdép-
skej unie je okrem uplatiiovania slobody volného pohybu oso6b, s déra-
zom Kkladenym na osoby vykonavajlice zarobkovu ¢innost vinom clen-
skom State, potrebné zaistit davkové naroky (bez ich straty ¢i zniZenia)
socidlneho zabezpecenia, t,j. in concreto zabezpecit zachovanie narokov
na rodinné davky, v désledku vyuZivania tejto slobody. Uvedeny zamer
koordinacnej ipravy formalizovanej v nariadeni Eurépskeho parlamentu

22K elektronickym SED-om pri posudzovani ndroku na danu rodinnt davku institticiou
¢lenského $tatu patria napriklad SED FO01 Ziadost o stanovenie prislusnosti, SED F002
Odpoved' na stanovenie prislusnosti, SED FO03 Rozhodnutie o prislusnosti pravneho po-
riadku ¢lenského $tatu, SED F004 Ziadost o vysvetlenie, SED FO05 Odpoved na vysvetle-
nie, SED F006 Informacia o do¢asnom rozhodnuti o prislusnosti a poskytnutych davkach,
SED F007 Oznamenie o odmietnuti doCasného rozhodnutia, SED FO08 Rozhodnutie po
oznameni, SED FO09 Staznost proti predbeznému rozhodnutiu o primarnej prislusnosti
a poskytnutych davkach, a tak dale;j.
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aRady ¢.883/2004 aknemu prislichajicom vykonidvacom nariadeni
Eurépskeho parlamentu a Rady ¢.987/2009 by mal predchadzat nerov-
nakému zaobchddzaniu bez objektivneho odévodnenia v porovnani so
statnym prislusnikom (pracovnikom) c¢lenského Statu Eurodpskej tunie,
v ktorom sa nachadza migrujica osoba, a napokon taktiez prispievat
k zlepSovaniu Zivotnej urovne a podmienok zamestnania migrujicich
pracovnikov.

Koordina¢na tuniova tprava prostrednictvom koordinac¢nych pravi-
diel musi predovsetkym zamedzit' situacii zasahu do davkovych narokov
(na rodinné davky), ktory by podmieiioval poskytovanie davok presu-
nom rodinnych prislusnikov, osobitne nezaopatreného dietata (ktoré
z hl'adiska jeho zdravého vyvinu by nemalo menit socidlne prostredie),
z ¢lenského Statu ich bydliska do ¢lenského $tatu, kde sa zdrziava ¢i vy-
kondava zarobkovu ¢innost' jeden z rodic¢ov, respektive, SirSie povedané,
osoba zabezpecujuca starostlivost a vychovu tohto dietata. Koordinacna
Uprava anasledne ju aplikujlce institicie ¢lenskych Statov Eurdpskej
Unie vzhl'adom na naznacenu (rodinnu) situaciu maju stazenu ulohu, le-
bo nestaci spravidla len urcit’ prislusny clensky sStat na poskytovanie ro-
dinnej davky/davok (je potrebné zohl'adnit i celkovi situaciu rodinnych
prislusnikov, napriklad ohI'adom docasného vyslania, pocas ktorého nedo-
chddza k zmene prislusnosti k systému socidlneho zabezpeclenia), ale pri
zaisteni rovnakého zaobchadzania migrujicej osobe sa musia pri poznani
kolidujucich pravnych predpisov c¢lenskych statov (vratane danovych
predpisov, kedze dolezity je ucel, ktory sleduje davka, a nie jej vnutro-
Statne podmienky priznania) aplikovat' v prispevku pomerne naroc¢né
pravidla prednosti, zamedzujice stibeh naroku na rodinné davky (t.j. mu-
si sa posudit’ rovnaky ucel v rovhakom obdobi tomu istému rodinnému
prislusnikovi podl'a pravnych predpisov dvoch alebo viacerych ¢lenskych
statov Eurépskej Uinie). Zmienené pravidla zamedzujice subeh rodinnej
davky/davok nemaja eliminovat len pripadné, uz uvedené znevyhodne-
nie migrujucej osoby (v postaveni rodinného prislusnika) pri nadobudani
a poskytovani predmetnych davok, ale aj ziskanie neodévodnenej social-
nej vyhody touto migrujicou osobou poskytovanim rodinnych davok bez
hodnotenia ich stim, priznanych kolidujicimi pravnymi predpismi ¢len-
skych statov Eurépskej tnie. Napokon, zlozitost aplikacie analyzovanej
Uniovej upravy, ktort sme dokladovali rozsiahlou rozhodovacou ¢innos-
tou Sudneho dvora Eurdpskej unie, podciarkuje aj interpretacia viace-
rych pojmov a pravnych instititov (rodinna davka z pohl'adu jej druhu
aucelu pri urcovani rozdielového doplatku alebo jej vyhranic¢enie voci
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davke socialnej pomoci ¢i déchodku, rodinny prislusnik, splatnost’ davky,
bydlisko). Na zadver mdéZeme len dodat, Ze zloZitosti aplikovatelnosti tejto
Upravy napomadha i samotny fakt vysokej dynamiky zmien vo vnutrostat-
nej uprave rodinnych davok,23 ktoré maju Siroku skalu a nezriedka sledu-
ju Specificky ucel.
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European Small Claims Procedure
in Slovakia

Mykola Mykhailovych Ostapiak

Abstract: The paper focuses on the peculiarities of the European Small
Claims Procedure and the application of this mechanism in the Slovak Re-
public. The main provisions of the European Union Regulation (EC)
No. 861/2007 (in full Regulation (EC) No. 861/2007 of the European Par-
liament and of the Council of 11 July 2007 establishing a European Small
Claims Procedure), which introduces this procedure, are investigated, in
particular the stages of consideration of the case from the submission of the
application by the applicant to the execution of the court judgment and the
possibility of appeal. Particular attention is paid to the provisions of the
Contentious Civil Procedure Code of the Slovak Republic, which regulates
the procedural actions during consideration of small cases, which are not
regulated by the above-mentioned European Union Regulation (EC)
No. 861/2007. The practical component is analysed on the basis of court
cases considered by courts of the first instance in Slovakia. The problematic
issues that arise during the application of the European Small Claims Pro-
cedure are highlighted.

Key Words: Civil Law; European Small Claims Procedure; Small Claims;
Simplified Proceedings; the European Union Regulation (EC) No. 861/2007;
Cross-border Cases; the Contentious Civil Procedure Code; Consideration of
the Case within a Reasonable Time; Access to Justice; Principle of Propor-
tionality; Principle of Equality of Arms; the Slovak Republic.

Introduction

The Resolution No. (78) 8 on Legal Aid and Advice, adopted by the Com-
mittee of Ministers of the Council of Europe on 2 March 1978, states in
the Article 1 that “no one should be prevented by economic obstacles
from pursuing or defending his/her right before any court determining
civil, commercial, administrative, social, or fiscal matters.”! Indeed, in
small and simple cases with a low cost of the claim, it was previously un-

1 See Resolution No. (78) 8 on Legal Aid and Advice [adopted by the Committee of Ministers
of the Council of Europe on 2 March 1978].

114 https://doi.org/10.31262/1339-5467/2021/9/2/114-135 STUDIES



SOCIETAS ET IURISPRUDENTIA o I
2021, Volume IX., Issue 2, Pages 114-135 > |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

profitable for the claimant to initiate legal proceedings, due to the court
costs which actually eliminate the possibility of an effective legal protec-
tion of the claimant. In international disputes, the costs of the proceed-
ings (court fees, costs of moving to another country, costs of translation
of documents) more than double. This affects such important principles
of justice as the right of access to justice, the principle of proportionality,
consideration of the case within a reasonable time.2 Delay in judicial pro-
ceedings, in addition to creating uncertainty and prolonged stress before
a court decision, also means denying justice. Inefficiency and injustice in
such cases are related.? To remedy this situation, on 11 July 2007, the
Regulation (EC) No.861/2007 of the European Parliament and of the
Council establishing a European Small Claims Procedure (hereinafter re-
ferred to as the “Regulation (EC) No.861/2007") introduced the Europe-
an Small Claims Procedure, which has been in force since 1 January 2009
in all the European Union Member States except Denmark.* This proce-
dure is an alternative as a unified procedure in the field of small claims at
the European level for litigation in courts of the European Union Member
States, because there are two more unified procedures at the European
level - the European Enforcement Order for Uncontested Claims (adopt-
ed by the Regulation (EC) No. 805/2004 of the European Parliament and
of the Council of 21 April 2004) and the European Order for Payment
Procedure (created by the Regulation (EC) No.1896/2006 of the Euro-
pean Parliament and of the Council of 12 December 2006). As these two
above-mentioned procedures apply to undisputed claims, it can be said
that the Regulation (EC) No.861/2007 is unique and progressive. How-
ever, due to the specifics of the national legislations of the European Un-
ion Member States, the Regulation (EC) No.861/2007 cannot cover all
issues and accordingly leaves the right to the European Union Member

[N}

The right to a trial within a reasonable time is enshrined in the European Convention on
Human Rights (the Convention for the Protection of Human Rights and Fundamental
Freedoms). The Article 6 of the mentioned Convention states that everyone has the right
to a fair and public hearing within a reasonable time.

See BLOEMINK, R, S. P. W. van DOOREN, L. I. M. ENTJES, S. A. H. van GOMPEL and F.
FERNHOUT. Immediate Judgments in Civil Proceedings in the Netherlands - An Experi-
ment. In: C. H. van RHEE and A. UZELAC, eds. Truth and Efficiency in Civil Litigation: Fun-
damental Aspects of Fact-finding and Evidence-taking in a Comparative Context. 1sted.
Cambridge: Intersentia, 2012, pp. 391-400. Ius Commune Europaeum, no. 111. ISBN 978-
1-78068-133-7.

See Regulation (EC) No. 861/2007 of the European Parliament and of the Council of 11 July
2007 establishing a European Small Claims Procedure. O] EU L 199, 2007-07-31, pp. 1-32.
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States, including Slovakia, to use their domestic legislations in matters
not covered by the Regulation (EC) No.861/2007.

1 Features of the European Small Claims Procedure

The purpose of the Regulation (EC) No.861/2007 is to simplify and to
expedite the consideration of small claims in cross-border disputes, to
reduce costs as well as to eliminate the judicial procedures necessary for
the recognition and enforcement of judgments.> The procedure in ques-
tion can be used under the following conditions:

# in cross-border cases, which are those in which at least one of the
parties is domiciled or habitually resident in a European Union
Member State other than the Member State of the court seized;

+ it may apply only to civil and commercial matters, but there are some
exceptions;®

4+ the value of the claim may not exceed EUR 5,000.

The European Small Claims Procedure does not apply, in particular,
to revenue, customs, or administrative matters or to the liability of the
State for acts and omissions in the exercise of a State authority (“acta jure
imperii”).

The peculiarities of the European Small Claims Procedure are the al-
ternative procedure (the claimant has a choice to initiate the European
Small Claims Procedure or to file a lawsuit under national rules), optional
participation of a lawyer, emphasis on writing procedure, availability of
special forms, limited appeal, automatic execution of the judgment with-
out the need to go through the exequatur procedure, truncation of cer-
tain procedural actions that are not necessary for small cases to resolve
the case properly.

5 See Article 1 of the Regulation (EC) No. 861/2007 of the European Parliament and of the
Council of 11 July 2007 establishing a European Small Claims Procedure. O] EU L 199, 2007-
07-31, pp. 1-32.

6 Due to the national peculiarities in material and procedural aspects, it is more advisable
to consider some categories of cases in court under the national legislation of the respec-
tive country. According to the Article 2 of the Regulation (EC) No. 861/2007 of the Europe-
an Parliament and of the Council of 11 July 2007 establishing a European Small Claims Pro-
cedure. O] EU L 199, 2007-07-31, pp. 1-32, this Regulation shall not apply to matters con-
cerning: legal capacity of a natural person; property rights arising from matrimonial rela-
tionship; maintenance obligations; wills and succession; bankruptcy; social security; arbi-
tration; employment law; tenancies of immovable property, with the exception of actions
on monetary claims; violations of privacy and of rights relating to personality.
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The purpose of simplified proceedings, compared to general pro-
ceedings, is to save time and costs,” which should go with the real pur-
pose of litigation not only to resolve the dispute, but also the real protec-
tion of individual rights and interests.? In a simplified procedure, the
main thing is to maintain a balance between a timely resolution of the
case, simplification of procedural actions and proper consideration of the
case, and a fair judgment.

During its existence, since 2007 the European Small Claims Proce-
dure has reduced the term of consideration of small cases with a foreign
element from 2.5 years to 5 months, which shows the true effectiveness
and important value of this mechanism.?

2 Jurisdiction

For the purpose of applying the Regulation (EC) No.861/2007, the juris-
diction of the court is determined in accordance with the Article 25 (1). It
is up to the European Union Member State to determine which courts in
the country have jurisdiction to conduct proceedings under the European
Small Claims Procedure. In the Slovak Republic, these are the courts of
the first instance - the district courts (in Slovak okresné sudy).10

The Regulation (EC) No.861/2007 does not contain a provision on
the jurisdiction, i.e. determination to which court the claim should be
filed. However, Item 4 in Annex 1 states that the court has jurisdiction
under the Regulation (EU) No.1215/2012 of the European Parliament
and of the Council of 12 December 2012 on Jurisdiction and the Recogni-

~

See FERRAR], F. The Judgment on Facts in Italian Summary Proceedings. In: C. H. van
RHEE and A. UZELAG, eds. Truth and Efficiency in Civil Litigation: Fundamental Aspects of
Fact-finding and Evidence-taking in a Comparative Context. 15t ed. Cambridge: Intersentia,
2012, pp. 59-80. lus Commune Europaeum, no. 111. ISBN 978-1-78068-133-7.

See LAVICKY, P., E. DOBROVOLNA, R. DAVID, M. HRDLICKA, R. CHALUPA and T. PONDI-
KASOVA. Modernf civilni proces. 1. vyd. Brno: Masarykova univerzita v Brné&, 2014. 268 p.
Acta Universitatis Brunensis: Iuridica, no. 499. ISBN 978-80-210-7601-3.

See Eurdpske konanie vo veciach s nizkou hodnotou sporu. In: SlovenskyExporter.sk [onli-
ne]. 2017-07-14 [cit. 2021-04-22]. Available at: https://www.slovenskyexporter.sk/
2017/07 /14 /europske-konanie-vo-veciach-s-nizkou-hodnotou-sporu/.

10 See Informacia Slovenskej republiky podla ¢lanku 25 nariadenia Rady (ES) ¢.861/2007
z11.07. 2007, ktorym sa ustanovuje eur6pske konanie vo veciach s nizkou hodnotou
sporu. In: Ministerstvo spravodlivosti Slovenskej republiky [online]. 2021 [cit. 2021-04-22].
Available at: https://www.justice.gov.sk/Stranky/Nase-sluzby/Medzinarodne-pravo/Jus-
ticna%20spolupraca%20v%20obcianskych%20a%20obchodnych%20veciach/Prame-
ne%20prava/Pravne%20predpisy%20Europskej%20unie/Notifikacia-ku-konaniu-vo-
veci-s-nizkou-hodnotou-.aspx.
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tion and Enforcement of Judgments in Civil and Commercial Matters.
Subject to this Regulation, persons domiciled in a European Union Mem-
ber State shall, whatever their nationality, be sued in the courts of that
Member State. Persons who are not nationals of the European Union
Member State in which they are domiciled shall be governed by the rules
of jurisdiction applicable to the nationals of that Member State.!! As
a general rule, the principle of “actor sequitur forum rei” applies. An im-
portant exception applies to consumers who in many cases are given the
choice to sue their national courts.12

Determining the correct jurisdiction is one element of a speedy reso-
lution of a case and, therefore, the international element complicates the
issue. It can be problematic for an ordinary citizen without legal
knowledge. For instance, in the Slovak Republic, if the dispute or the case
does not fall within the jurisdiction of the court of the Slovak Republic,
the court shall immediately stop the proceedings.!3 This situation was
present in the Decision of the District Court of Bratislava I of 23 Septem-
ber 2020 in the case No.32Cb/80/2019. In this small case, the court
stayed the proceedings due to the lack of jurisdiction, as a fact which
gave rise to the right to compensation for an unjust enrichment that oc-
curred in the Czech Republic.14

3 Filing a claim

In accordance with the Article 19 of the Regulation (EC) No.861/2007,
subject to the provisions of this Regulation, the European Small Claims
Procedure shall be governed by the procedural law of the European Un-
ion Member State in which the procedure is conducted. In the Slovak Re-
public, procedural issues not covered by the Regulation (EC) No.861/
2007 are governed by the Contentious Civil Procedure Code of the Slovak

11See Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12
December 2012 on Jurisdiction and the Recognition and Enforcement of Judgments in Civil
and Commercial Matters. O] EU L 351, 2012-12-20, pp. 1-32.

12See CORTES, P. The Need for Synergies in Judicial Cooperation and Dispute Resolution:
Changes in the European Small Claims Procedure. In: B. HESS and X. E. KRAMER, eds.
From Common Rules to Best Practices in European Civil Procedure [online]. 15t ed. Baden-
Baden: Nomos, 2017, pp. 379-402 [cit. 2021-04-22]. Studies of the Max Planck Institute
Luxembourg for International, European and Regulatory Procedural Law, no. 8. ISBN
978-3-8452-8521-4. Available at: https://doi.org/10.5771/9783845285214-379.

13 See Act No. 160/2015 Coll. on the Contentious Civil Procedure Code, as amended [Z&dkon
¢.160/2015 Z.z. Civilny sporovy poriadok v zneni neskorsich predpisov].

14 See Decision of the District Court of Bratislava I Ref. No. 32Cb/80/2019 [2020-09-23].
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Republic (in Slovak Civilny sporovy poriadok).15 However, the Regulation
(EC) No.861/2007 does not specify the limits of the application of the
national law. It may have been done on purpose, as each country has its
own unique judicial system and procedure. It is quite difficult to adapt
one regulation to the peculiarities of the judicial processes of each Euro-
pean Union Member State.

The Regulation (EC) No.861/2007 clearly states the procedure for
submitting documents in the appropriate forms and the deadlines for
their submissions. The procedure is initiated by the claimant who fills in
the relevant form A of Annex I of the Regulation (EC) No.861/2007 and
sends it to the competent court by the means of communication available
in the relevant European Union Member State. The Slovak Republic, like
other European Union Member States, notified the European Union
Commission by 1 January 2008 of the means of communication. Accord-
ing to § 125 of the Contentious Civil Procedure Code of the Slovak Repub-
lic, the application can be submitted in writing, electronically, or on pa-
per (i.e. the application can be submitted electronically, in person, or by
mail).26 The forms are available in all the official European Union lan-
guages at the European Judicial Atlas and may be filled out online.l” Such
forms are available also on the official websites of the European Union
Member States. In Slovakia, in particular, the electronic form can be filled
directly from the website of the Ministry of Justice of the Slovak Republic
or the Central Government Portal. However, these forms can only be
completed in Slovak and the person must log into the system and use an
electronic signature or an electronic seal.18

The claim form should contain a description of the evidence support-
ing the claim and, where appropriate, the claimant should attach to the

15See JUDOVA, E. and M. TYROLOVA. New Types of European Civil Proceedings in the Slo-
vak Republic. In: R. DAVID, J. NECKAR, M. ORGONIK, D. SEHNALEK, ]J. TAUCHEN and ]J.
VALDHANS, eds. Europeanization of the National Law, the Lisbon Treaty and Some Other
Legal Issues [CD-ROM]. 1.vyd. Brno: Masarykova univerzita v Brné, Pravnicka fakulta,
2008, pp. 53-60. Acta Universitatis Brunensis: Iuridica, no. 331. ISBN 978-80-210-4630-6.

16 See Act No. 160/2015 Coll. on the Contentious Civil Procedure Code, as amended [Zakon
¢.160/2015 Z.z. Civilny sporovy poriadok v zneni neskorsich predpisov].

17 See KRAMER, X. E. Small Claim, Simple Recovery? The European Small Claims Procedure
and Its Implementation in the Member States. ERA Forum [online]. 2011, vol. 12, no. 1,
p. 121 [cit. 2021-04-22]. ISSN 1863-9038. Available at: https://doi.org/10.1007/s12027-
011-0190-3.

18 See Starting the Small Claim Procedure from the Civil Perspective. In: Slovensko.sk
[online]. 2021-02-22 [cit. 2021-04-22]. Available at: https://www.slovensko.sk/en/life-
situation/life-situation/_starting-the-small-claim-proce/.
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application any relevant supporting documents, which will significantly
expedite the court’s consideration of the case. However, as the participa-
tion of alawyer is not mandatory in the European Small Claims Proce-
dure, a claimant who does not have the relevant legal knowledge and
skills may not provide all the important details of the subject matter of
the dispute. If the court deems it necessary to obtain more information, it
will ask the claimant to fill in form B. Within 14 days of receiving the
filled form by the court from the claimant, the court sends a copy of these
documents with the answer form C19 to the defendant. The defendant has
30 days to complete and to submit to the court a response form C. After
the court receives the defendant’s answer, it sends the answer to the
claimant within 14 days. The claimant shall have 30 days to respond to
any counterclaim.20

The introduction of time limits for the submission of forms in the
Regulation (EC) No.861/2007 is an important measure to ensure that
the case is actually dealt with in a short period of time. In this situation,
the short period of consideration of the case due to the insignificance of
the case will comply with the principle of consideration of the case within
areasonable time. However, as an exception, the Regulation (EC)
No.861/2007 gives the court the right in an exceptional situation to ex-
tend the relevant time limits for the protection of the rights of a party to
the dispute.

4 Language of the proceedings

The form of the claim, the response, any counterclaim, any response to
the counterclaim, and any description of the relevant supporting docu-
ments shall be submitted in the language or one of the languages of the
court.2! Accordingly, the acceptable language of the proceedings under
the European Small Claims Procedure in Slovakia is Slovak. However, due
to the presence of across-border element, such arule may violate the
principle of equality of arms, as the Slovak language may not be under-

19 See Annex III of the Regulation (EC) No. 861/2007 of the European Parliament and of the
Council of 11 July 2007 establishing a European Small Claims Procedure. O] EU L 199, 2007-
07-31, pp. 1-32.

20 See Article 5 of the Regulation (EC) No. 861/2007 of the European Parliament and of the
Council of 11 July 2007 establishing a European Small Claims Procedure. O] EU L 199, 2007-
07-31, pp. 1-32.

21 See Article 6 of the Regulation (EC) No. 861/2007 of the European Parliament and of the
Council of 11 July 2007 establishing a European Small Claims Procedure. O] EU L 199, 2007-
07-31, pp. 1-32.
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stood by one party to the dispute. According to § 155 of the Contentious
Civil Procedure Code of the Slovak Republic, everyone has the right to be
heard in court in his/her native language or in a language that the person
understands. The court must provide equal opportunities for the parties
to the realization of their rights.

If a party to the proceedings does not understand some aspects of
the proceedings due to the lack of knowledge of the language of the court,
that party will suffer from the disproportionate principle of equality of
arms. Each party has equal opportunities to present its case and evidence
on equal terms. This should not put the party in a losing or unequal posi-
tion.22 The Regulation (EC) No.861/2007 protects a party in court in this
matter only by refusing to obtain procedural documents. The party to the
dispute shall have the right to refuse to receive documents sent by the
court if it does not understand the language of the documents or the doc-
ument is written in a non-official language of the European Union Mem-
ber State to which the document is addressed. In such a situation, the
court informs one of the parties (who submitted the relevant document
to the court) that it is necessary to translate this document.23 Under such
conditions, the time duration of the proceedings in small cases increases.
This violates the purpose of the simplified procedure, which is intended
to consider the case without undue delay.

Elena Alina Ontanu and Ekaterina Pannebakker stated in their work
that it was more appropriate to state in the Regulation (EC) No.861/
2007 that the document sent to the court must be written or translated
into the language of the court proceedings and the document sent to the
party must be in alanguage understood by the receiving party or in an
official language of the European Union Member State to where the doc-
ument is sent.2¢ This will reduce the time of the procedure and the possi-

22 See SILVESTRI, E. Lost in Translation? Language Differences and Their Impact on Evi-
dence-taking in Litigation. In: C. H. van RHEE and A. UZELAC, eds. Evidence in Contempo-
rary Civil Procedure: Fundamental Issues in a Comparative Perspective [online]. 1sted.
Cambridge: Intersentia, 2015, pp. 125-135 [cit. 2021-04-22]. lus Commune Europaeum,
no. 139. ISBN 978-1-78068-525-0. Available at: https://doi.org/10.1017/9781780685
250.008.

23 See Article 6 of the Regulation (EC) No. 861/2007 of the European Parliament and of the
Council of 11 July 2007 establishing a European Small Claims Procedure. O] EU L 199, 2007-
07-31, pp. 1-32.

24 See ONTANU, E. A. and E. PANNEBAKKER. Tackling Language Obstacles in Cross-border
Litigation: The European Order for Payment and the European Small Claims Procedure
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ble manipulation of one of the parties, which may intentionally delay the
case by refusing to receive the documents. In contrast, the court costs are
rising due to the translation of the documents. Perhaps, more attention
should be paid to the development of electronic forms. Electronic ver-
sions of the forms of the Regulation (EC) No.861/2007 (statement, an-
swer) could contain the function of simultaneous translation of the rele-
vant document into the desired language of the court or the language of
the opposing party.25

5 Parties to the European Small Claims Procedure

The Regulation (EC) No.861/2007 does not disclose the notion of the
parties to these proceedings, but only covers the notion of the claimant
and the defendant. A special feature of the parties to the European Small
Claims Procedure is that at least one of the parties is domiciled or habit-
ually resident in a European Union Member State other than the Member
State of the court. Otherwise (if the parties reside in the court district),
the case should be dealt with under the national judicial mechanism.

Uncertainty of the parties may cause some misunderstandings. For
example, in the case of ZSE Energia vs. RG, ZSE Energia,?¢ established in
Bratislava (the Slovak Republic), filed a lawsuit as Claimant 1 under the
European Small Claims Procedure. However, in this form, ZSE Energia CZ,
established in the Czech Republic, was indicated as Claimant 2, but sub-
sequently changed its status to an Intervener in accordance with § 81 of
the Contentious Civil Procedure Code of the Slovak Republic. Thus, it is
not a question of a plurality of claimants with a claim against one defend-
ant, which is allowed in small cases, such as the case of reimbursement of
the plaintiffs in the amount of 500 EUR due to the flight delay.2”

In the Article 60 of the Contentious Civil Procedure Code of the Slo-
vak Republic, the term “parties to the proceedings” refers to the claimant

Approach. Erasmus Law Review [online]. 2012, vol. 5, no. 3, pp. 169-186 [cit. 2021-04-22].
ISSN 2210-2671. Available at: https://doi.org/10.5553/elr221026712012005003004.

25See TULIBACKA, M., M. SANZ and R. BLOMEYER. Common Minimum Standards of Civil
Procedure: European Added Value Assessment: Annex I [online]. 15t ed. Brussels: European
Parliament, European Parliamentary Research Service, 2016. 107 p. [cit. 2021-04-22].
ISBN 978-92-823-9335-2. Available at: https://www.europarl.europa.eu/cmsdata/1056
60/EPRS_CIVIL_PROCEDURE.pdf.

26 See Case of ZSE Energia, a.s. v. RG [2018-11-22]. Judgement of the Court of Justice of the
European Union, 2018, C-627/17.

27 See Decision of the District Court of Bratislava I Ref. No. 6Csp/106/2018 [2019-04-05].
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(in Slovak Zalobca) and the defendant (in Slovak Zalovany). However, if
a third party interferes in the European Small Claims Procedure, what
should the court do in such a situation? After all, the Contentious Civil
Procedure Code of the Slovak Republic in § 81 stipulates that a person
who has a legitimate interest in a result of resolving the case participates
in the case together with the claimant or the defendant. In the case of ZSE
Energia vs. RG, the competent district court decided to stay the proceed-
ings and to refer the resulting questions to the Court of Justice of the Eu-
ropean Union for a preliminary ruling. The Court of Justice of the Euro-
pean Union answered quite reasonably that the concept of “parties” co-
vers solely the applicant and the defendant in the main proceedings, in
which the claimant and the defendant have their domicile or their habit-
ual residence in the same European Union Member State as the court or
tribunal seized, which does not come within the scope of the Regulation
(EC) No.861/2007.28 This assessment is confirmed by the purpose of the
Regulation (EC) No.861/2007. The Article 1 of the Regulation (EC)
No.861/2007 emphasizes the fact that the purpose of the European
Small Claims Procedure, which is optional, is threefold. Its purpose is to
make resolving small claims in cross-border cases easier and faster while
reducing costs. However, such a goal cannot be achieved if the estab-
lished procedure involves the participation of a third party, for example,
an intervener.

In fact, in the case of ZSE Energia vs. RG, the interference was made
with the aim of using the European procedure, not the national one.
However, such actions run counter to the purpose of simplified proceed-
ings in small cases. For example, from the point of view of the German
law, an arbitrary trial is inadmissible if it is conducted only in order to
use the European Small Claims Procedure.??

However, in another case, which was considered under the European
Small Claims Procedure, the court granted leave to the Consumer Protec-
tion Association (in Slovak Spolok pravnej ochrany spotrebitel’a) to in-
tervene on the defendant’s side. In an explanatory note, the court noted
that the European Small Claims Procedure is governed by the Regulation
(EC) No.861/2007, while what is not provided for by the Regulation (EC)

28 See Case of ZSE Energia, a.s. v. RG [2018-11-22]. Judgement of the Court of Justice of the
European Union, 2018, C-627/17.

29 See EICHEL, F. Zur Rolle des Streithelfers bei der Begriindung grenziiberschreitender
Sachverhalte als Voraussetzung Europaischen Zivilverfahrensrechts. IPRax - Praxis des
internationalen Privat- und Verfahrensrechts. 2020, Jg. 40, Nr. 1, pp. 7-12, ISSN 0720-6585.
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No.861/2007 is governed by the procedural law of the European Union
Member State in which the proceedings are taking place.3? Thus, the two
cases with an intervener have different consequences. It is possible that
the court made a decision and decided for what purpose the intervention
was made. However, interference may complicate proceedings, which, in
turn, may undermine the real purpose of the European Small Claims Pro-
cedure - simple and expeditious trial without undue procedural steps
and costs.

6 Consideration of the case

According to the Regulation (EC) No. 861/2007, within 30 days when the
court has received aresponse from the defendant or the claimant, the
court may take the following actions: make a judgment; request from the
parties the necessary information; take evidence in accordance with the
Article 9 of the Regulation (EC) No.861/2007; summon the parties to an
oral hearing, which must take place within 30 days of the summons.

The easier the case, the less procedural action should be taken by the
court and by the parties and the sooner the court will make a judgment.
Courts need to resolve a small case quickly, but within a reasonable time
if the case is easy to resolve - it is considered in writing, based on the
available materials in the case.3! Most cases are indeed insignificant and
simple due to their claims and the claims are supported by relevant evi-
dence - for example, in such cases as a lawsuit in the amount of 500 EUR
for a delayed flight,32 a claim for 580 EUR of loss of luggage,33 or a lawsuit
in the amount of 321 EUR for undelivered goods (an undelivered mobile
phone).34

If the defendant does not protest the claimant’s application and is
passive in the trial, the court applies the national law and bases its deci-
sion on the facts alleged by the claimant. According to § 151 of the Con-
tentious Civil Procedure Code of the Slovak Republic, party’s facts that

30 See Decision of the Supreme Court of the Slovak Republic Ref. No. 4XObdo/21/2017 [2017-
09-29].

31See NIEMI-KIESILAINEN, J. Efficiency and Justice in Procedural Reforms: The Rise and
Fall of the Oral Hearing. In: C. H. van RHEE and A. UZELAC, eds. Civil Justice between Effi-
ciency and Quality: From lIus Commune to the CEPE]. 1sted. Antwerp: Intersentia, 2008,
pp. 29-45. Ius Commune Europaeum, no. 74. [ISBN 978-90-5095-802-8.

32 See Decision of the District Court of Bratislava I Ref. No. 6Csp/106/2018 [2019-04-05].

33 See Decision of the District Court of Bratislava V Ref. No. 56C/71/2017 [2019-03-13].

34 See Decision of the District Court of Bratislava Ill Ref. No. 60C/40/2019 [2019-11-20].
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are not protested by the opposing party are considered indisputable. The
court also examines whether the applicant’s arguments are substantiat-
ed. It should be noted that defendants in small cases do not always re-
spond to the court’s proposal and instructions to comment on the claim.
In this situation, the court is guided by the Regulation (EC) No.861/
2007, Article 7, and the national law, in accordance with § 273 of the Con-
tentious Civil Procedure Code of the Slovak Republic. The court may,
even without appointing a hearing in court, make a judgment if the de-
fendant without good reason did not provide written explanations, ar-
guments, facts at the request of the court within a certain period and the
defendant was warned of the consequences of non-performance of these
actions. Thus, the court makes judgment by default, as it took place in the
decision of the District Court of Bratislava 1 from 19 September 201935
and in the decision of the District Court of Bratislaval from 5 April
2019.36

The court shall appoint an oral hearing if it deems it necessary for
consideration of the case or if one of the parties so requests. At the same
time, it ensures the principle of being heard in court. The court may re-
ject such a request of a party if it considers that in the circumstances of
the case an oral hearing is clearly not necessary for a fair trial. If the court
has appointed an oral hearing, priority is given to hearing the case via
video conference, with minimal time and money losses for the parties. In
considering the case, the court will use the simplest and least burden-
some methods of obtaining the evidence.

In the European Small Claims Procedure, representation by lawyers
is not mandatory, which saves money and increases access to justice in
small cases. However, in consumer disputes, where consumers are most-
ly not represented by lawyers and sellers or companies hire legal profes-
sionals, this can lead to a violation of the principle of equality of arms if
appropriate precautions are not put in place.3? Such a balance provides
for an active participation of the judge in the case. In addition, in such

35 See Decision of the District Court of Bratislava I Ref. No. 18Csp/58/2018 [2019-09-19].

36 See Decision of the District Court of Bratislava I Ref. No. 6Csp/106/2018 [2019-04-05].

37 See CORTES, P. The Need for Synergies in Judicial Cooperation and Dispute Resolution:
Changes in the European Small Claims Procedure. In: B. HESS and X. E. KRAMER, eds.
From Common Rules to Best Practices in European Civil Procedure [online]. 1st ed. Baden-
Baden: Nomos, 2017, pp. 379-402 [cit. 2021-04-22]. Studies of the Max Planck Institute
Luxembourg for International, European and Regulatory Procedural Law, no.8. ISBN
978-3-8452-8521-4. Available at: https://doi.org/10.5771/9783845285214-379.
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proceedings, the court must play a key role in achieving the objectives of
simplified proceedings and properly apply the national law. The court
gives a wide range of control over the case, including the right to decide
whether to hold an oral hearing, and the means of gathering evidence. In
general, the judge becomes responsible not only for the formal course of
the process, but also for the content of the process, in order to find the
material truth; the judge ceases to be passive, giving questions and in-
structions.

As noted earlier, what is not regulated by the European Union Regu-
lation (EC) No.861/2007 is governed by the national law. For example,
the Regulation (EC) No.861/2007 does not specify the possibility of
withdrawing the claim by the claimant, as it was in the decision of the
District Court of Bratislava Il from 30 July 2020.38 In the above-stated
case, the claimant first initiated proceedings under the European Small
Claims Procedure and later filed an application for withdrawal of the
claim and asked the court to stay the proceedings and did not demand
costs from the one party. The claimant justified the rejection of the claim
on the grounds that a settlement agreement had been concluded between
the claimant and the defendants. Thus, the court was guided by § 144 and
§ 145 of the Contentious Civil Procedure Code of the Slovak Republic, on
the basis of which the claimant may withdraw the claim and if the claim
is withdrawn in full, the court suspends the proceedings.

7 Judgment and costs of the proceedings

The court makes a judgment within 30 days from the date of oral hearing
or receipt by the court of all necessary information (if the case was con-
sidered in writing). According to § 219 of the Contentious Civil Procedure
Code of the Slovak Republic, if the case was considered in writing pro-
ceedings, the court must announce the place and time of the public an-
nouncement of the judgment on the court’s official notice board and on
the website of the competent court at least five days in advance.

In the judgment, in addition to resolving the case on the merits, the
court decides on the costs of the proceedings. According to the Article 16
of the Regulation (EC) No.861/2007, the losing party bears the legal
costs, but the court should not award the winning party costs that are
unnecessary or incompatible with the claim. This question is a matter for
the national law of the European Union Member State whose court heard

38 See Decision of the District Court of Bratislava Il Ref. No. 18Csp/121/2018 [2020-07-30].
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the case. Pursuant to § 255 of the Contentious Civil Procedure Code of the
Slovak Republic, the court decides to pay the legal costs of the party de-
pending on the success of the case. Simplified proceedings serve the pur-
pose of maintaining a balance of costs. If it is not apparent from the case
file that the successful applicant has not incurred any costs, the defend-
ant’s reimbursed costs are EUR 0. “Impossibilium nulla obligatio est” - the
impossible cannot be imputed as an obligation.3? The decision of the Su-
preme Court of the Slovak Republic No. 6 Cdo 5/2017 of 25 January 2017
states that “the principle of the reasonableness of the law (the principle
of a “common sense”), which protects the value of rationality, is derived
from the idea of the rule of law within the meaning of the Article 1 (1) of
the Constitution of the Slovak Republic, and the principle of efficiency,
such interpretation, and application of the provisions of § 262 of the Con-
tentious Civil Procedure Code of the Slovak Republic (when the court ac-
cepts the right to reimbursement of the court costs).”*® Excessive legal
costs are an imbalance that undermines the effectiveness of the Europe-
an Small Claims Procedure and lowers the credibility of national justice
and the efficiency of justice in general.

8 Review of the judgment

There are two ways to appeal against a judgment taken under the Euro-
pean Small Claims Procedure.

The first way is to review it in accordance with the Regulation (EC)
No.861/2007, which still leaves the elements of protection for the party.
Pursuant to the Article 18 of the Regulation (EC) No.861/2007, a de-
fendant who did not enter an appearance shall be entitled to apply for
areview of the judgment to the court that gave the judgment if the de-
fendant has not been served with the claim form or summoned to a court
hearing or he/she did not have enough time to protect himself/herself. In
addition, the Regulation (EC) No.861/2007 provides for the right to ap-
peal if the defendant was prevented from contesting the claim by reason
of force majeure or due to the extraordinary circumstances, without any
fault on his/her part. The application for a review can be submitted with-
in 30 days from the moment when the defendant has read the content of
the court’s decision.

39 See Formula of the Roman civil law - “Digests” L, 17, 185.
40 See Decision of the Supreme Court of the Slovak Republic Ref. No. 6 Cdo 5/2017 [2017-01-
25].
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The second way is to appeal in accordance with the national law of
the court that has given the judgment. The law of the Slovak Republic al-
lows for the possibility of appealing a judgment rendered under the Eu-
ropean Small Claims Procedure. Pursuant to § 362 of the Contentious Civ-
il Procedure Code of the Slovak Republic, an appeal may be filed within
15 days of the moment the judgment was given. In addition to the general
filing requirements (§ 127 of the Contentious Civil Procedure Code of the
Slovak Republic), the appeal must state against which judgment it is di-
rected, to what extent it is appealed, for what reasons the decision is con-
sidered incorrect (grounds of appeal), and what the claimant requires.
The Article 365 of the Contentious Civil Procedure Code of the Slovak
Republic provides much broader grounds for lodging an appeal than the
Regulation (EC) No. 861/2007, including:

+ anon-compliance with procedural conditions;

#+ due to an incorrect procedure, the court did not allow the party to

exercise its procedural rights to the extent that the right to a fair trial

was violated;

the court decision was given by a dismissed judge or a wrong com-

position of the court;

a defect in the procedure occurred that led to an incorrect resolution

of the case;

the court of the first instance did not present the proposed evidence,

which is necessary to establish the facts;

the court of the first instance made incorrect conclusions on the ba-

sis of the presented evidence;

the established facts are not confirmed, because other means of pro-

cedural protection or other means of procedural attack, which were

not used, are admissible;

+ the judgment of the court of the first instance is based on an incor-
rect assessment of the case.

- + & & &

The Contentious Civil Procedure Code of the Slovak Republic prohib-
its the use of procedural objections that were not used in the court of the
first instance, except for objections concerning: procedural time limits;
incorrect composition of the court or removal of ajudge; it must be
proved by them that during the trial, there were defects that could lead
to an incorrect decision; the appellant could not refer to the objection in
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the court of the first instance without his/her fault.#! Thus, the possibility
of appealing a court decision in the European Small Claims Procedure
under two mechanisms - enshrined in the Regulation (EC) No.861/2007
and the national law, which guarantees the protection of the defendant
from an unfair decision, if any, seems positive.

9 Execution of the judgment

A decision taken under the European Small Claims Procedure is recog-
nized and enforced in other European Union countries (except Denmark)
without the need for a declaration of enforcement. The enforcement pro-
cedure will be governed by the law and procedures of the country in
which the decision is to be enforced.+?

The issue of execution of a judgment is regulated in the Slovak Re-
public by the Act No.233/1995 Coll. on Bailiffs and Execution Activities
(Execution Rules) and on Amendments to Certain Laws.*3 If the debtor
voluntarily fails to comply with the decision to be enforced, the creditor
may file a request for enforcement in accordance with special legal regu-
lations.

Although enforcement of ajudgment in the European Small Claims
Procedure was left to the national rules of the European Union Member
States, the Regulation (EC) No.861/2007 established some minimum
rules for enforcement, due to the different legislations of the European
Union Member States. The person requesting enforcement of a decision
must provide the competent authorities with a copy of the judgment and
a certificate issued by the court that issued the judgment, using form D, in
accordance with Annex 4.4 This certificate must be translated into the
language of execution, if necessary. The content of form D shall be trans-

41 See Article 366 of the Act No. 160/2015 Coll. on the Contentious Civil Procedure Code, as
amended [Zakon ¢.160/2015 Z.z. Civilny sporovy poriadok v zneni neskorsich predpi-
sov].

42See IATRIDOU, D. European Union: European Small Claims Procedure. In: Mondaq
[online]. 2020-02-24 [cit. 2021-04-22]. Available at: https://www.mondaq.com/cyprus/
trials-appeals-compensation/896972 /european-small-claims-procedure.

43 See Act No. 233/1995 Coll. on Bailiffs and Execution Activities (Execution Rules) and on
Amendments to Certain Laws, as amended [Zakon ¢. 233 /1995 Z.z. o sidnych exekutoroch
a exekucnej ¢innosti (Exeku¢ny poriadok) a o zmene a doplneni d'alsich zdkonov v znenf
neskorsich predpisov].

44 See Article 21 of the Regulation (EC) No. 861/2007 of the European Parliament and of the
Council of 11 July 2007 establishing a European Small Claims Procedure. O] EU L 199, 2007-
07-31, pp. 1-32.
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lated by a qualified person in one of the European Union Member States.
Within the Slovak legal system, an official translation may be made only
by a natural person or alegal entity authorized by the State to carry out
this activity, in accordance with the Act No.382/2004 Coll. on Experts,
Translators, and Interpreters and on Amendments to Certain Laws.*>

Conclusions

The European Small Claims Procedure has indeed proved to be the best,
with achieving significant and rapid success in small cases with an inter-
national element. The adoption of the Regulation (EC) No.861/2007 is
a major step in the development of the civil process in the European Un-
ion. Slovakia has taken a significant step in the use of the mentioned pro-
cedure by the local courts and the national legislation is well suited to is-
sues not covered by the Regulation (EC) No.861/2007, including some
procedural aspects, such as suspension of proceedings, passivity of the
respondent to a court request, and national appeal procedure.

However, there are language problems present. It is advisable to
amend the Regulation (EC) No.861/2007 with a provision which would
oblige a party to immediately translate the court documents into the lan-
guage of the court and the language of the other party, which would sig-
nificantly save time as the key element of the European Small Claims Pro-
cedure.

In addition, in our opinion, the participation of third parties in small
proceedings is impractical, except in cases where such persons can assist
to resolve the case more quickly and more easily. Interventions usually
complicate the proceedings, as such persons may also take procedural
steps, submit their written opinions or petitions. Such actions of an in-
tervener may delay and complicate the consideration of the case, which
is an obstacle to the realization of the purpose of simplified proceedings.

It is important to emphasize the active participation of the court in
the case, which should be welcomed in simplified proceedings, because
in such cases representation by lawyers is not mandatory and the parties,
especially consumers who oppose certain companies (usually working
only with lawyers), are less protected.

45 See Act No. 382/2004 Coll. on Experts, Translators, and Interpreters and on Amendments to
Certain Laws, as amended [ZaKkon ¢.382/2004 Z.z. o znalcoch, tlmoé¢nikoch a prekladate-
I'och a 0 zmene a doplneni niektorych zdkonov v zneni neskorsich predpisov].
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A positive aspect presents also the possibility of appealing against
acourt decision rendered in the European Small Claims Procedure,
which is allowed by the Contentious Civil Procedure Code of the Slovak
Republic. The national legislation of Slovakia contains more grounds for
reviewing such court decisions. This means a double protection for the
party, including the rules of the Regulation (EC) No.861/2007.
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Delia Magherescu | § Understanding legal provisions which regulate
- the organization of judicial activities of both in-

DREPT vestigation bodies and courts of law in criminal
PROCESUAL matters as well as the development of the crim-

PE NA[_ inal proceedings in the framework, terms and
PARTEA GENERALA. PARTEA SPECIALA procedures provided by the Code of Criminal
Procedure means imperatives for the practi-
tioners in the field of judiciary. Equally, such
rules of the criminal proceedings should be
deepened by students of the faculties of law, in
order for them to advance their own principles,
opinions and ideas, argued scientifically, that
must conduct to a better application of the pro-
cedural norms in practice in the future.

The widespread area of criminal procedure law creates, in such cir-
cumstances, the possibility for a future practitioner who will practise as
a lawyer to evaluate the theses stated by the legislator, to comment per-
tinently the jurisprudence provided in this field as well as to explain the
own theories, with reference to the legal doctrine. In order to achieve
these perspectives, first of all, the lawyers need legal instruments of
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criminal procedure law which help them to emphasize the entire institu-
tions, procedures and legal rules in criminal matters. As for experts of
law, a grounded knowledge in the field of the criminal proceedings is
very necessary and assures them a successful career for the future. In
this way, the new publication of the Criminal Procedure Law is devoted
as an educational tool to support the students in their activities within
the faculties of law as well as their specialization in legal sciences. The
presented university publication, being at the first edition, was published
in year 2020 in Bucharest, Romania, and is structured into the General
Part and the Special Part, each of them being divided into several chap-
ters as well.

The 1st Chapter is devoted to the basic notions of the criminal pro-
ceedings, giving the readers aspects regarding the features of criminal
procedure law, such as the autonomy, publicity and unity, which charac-
terize this legal science across the entire judicial activities. A unique defi-
nition provided for the criminal procedure law is, in fact, impossible, due
to the fact that the theoreticians specializing in criminal procedure law
have their own arguments which converge to the provisions of the Ro-
manian Code of Criminal Procedure. Thus, it is admitted one of the most
relevant definitions of the criminal proceedings, which states that it is
a complex activity carried out by several judicial bodies, which has as the
main purpose discovering crimes and perpetrators in such a manner that
all of them to be under the criminal liability in accordance with the guilt
provided by the criminal law. Therefore, such a unique definition provid-
ed for the criminal proceedings cannot cover all aspects that the complex
activities of a so ample concept achieve. For this reason, the interpreta-
tion of the criminal procedure rules, regulated by the Code of Criminal
Procedure, occurs. Moreover, the legislator does not provide a substan-
tive definition of the criminal proceedings, but just specifies who may ex-
ercise these activities according to the Articles 1, 7 and 10 of the Code of
Criminal Procedure as well as the procedural acts that may also be car-
ried out during the criminal proceedings.

Within the 2nd Chapter, both criminal action and civil action of the
criminal proceedings are explained. The legal background of promoting
and exercising criminal action is given by committing crimes. Any in-
fringement of the rules of substantive criminal law means a violation of
the social relations protected by the criminal law, so that the judicial bod-
ies have the main duty to identify perpetrators in purpose for them to
proceed in starting formalities of exercising criminal action. Equally,
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whether the perpetrators have produced material damages or moral
damages regarding the victims of crime those would like to be involved
as acivil party in the criminal proceedings - then they have two legal
possibilities, either choosing to claim damages during the criminal pro-
ceedings in terms and conditions stipulated by the Articles 19 - 25 of the
Code of Criminal Procedure, or introducing civil action within the civil
court of law in purpose to obtain compensations, as it is regulated by the
Article 27 thereof.

The participants in the criminal proceedings are concretized in the
3rd Chapter and the judicial bodies’ competences are approached in the
4t Chapter. The competence of exercising judicial activities by the judi-
cial bodies is explained from the point of view of the Code of Criminal
Procedure’s provisions, both in the investigation phase and the judgment
phase of the criminal proceedings.

There are material, territorial and personal competences given, and
in this respect, the activities carried out by the investigation bodies,
prosecutors, judges of rights and freedoms, judges of preliminary court-
room and the courts of law are described in detail. On the one hand, the
main processual subjects are also participants in the criminal proceed-
ings. They refer to suspects and victims. On the other hand, parties in the
criminal proceedings are defendants, civil parties and civil responsible
parties, each of them being characterized by their rights and obligations
as well. Last but not least, the legal assistance in the criminal proceedings
represents an essential requirement of due process, called for by the Eu-
ropean Convention on Human Rights (the Convention for the Protection
of Human Rights and Fundamental Freedoms) and by the jurisprudence
of the European Court of Human Rights of Strasbourg. In this matter, the
High Court of Cassation and Justice of Bucharest has pronounced a deci-
sion! which states that the legal assistance is compulsory both for the
natural person - defendants and the legal entities - defendants as well,
according to the conditions stated by the Code of Criminal Procedure.2

Evidence and means of evidence are discussed within the 5t Chap-
ter. First of all, it should be clarified that there is a distinction between
these notions, specifically in the field of evidence, which can be adminis-

1 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 21/2016 [2016-
10-11]. Official Journal of Romania, 2016, No. 884.

2 See MAGHERESCU, D. Drept procesual penal: Partea generald: Partea speciald. 1-a ed. Bu-
curesti: Pro Universitaria, 2020, p. 95. ISBN 978-606-26-1267-2.
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tered during the criminal proceedings, and the means of evidence, the
main purpose of which is to find evidence. According to the Article 97 pa-
ra 1 of the Code of Criminal Procedure, “evidence is every element de fac-
to which serves to stating presence or absence of a crime, identifying
perpetrator who committed that crime as well as discovering based cir-
cumstances for clarifying criminal case pertinently and which contrib-
utes to finding truth in criminal case.” As for the above-stated provision,
it should be concluded that the main scope of the criminal proceedings is
that of finding truth regarding committing the crime and identifying per-
petrator, which may be realized through gathering evidence adminis-
tered during the criminal proceedings. Regarding the issue of administer-
ing evidence, the principle of loyalty of administering evidence, stipulat-
ed by the Article 101 of the Code of Criminal Procedure, is currently in
force. At the same time, the Code of Criminal Procedure’s provisions pro-
vide that the evidence must be pertinent, conclusive and genuine for the
criminal case and must help judicial bodies to solve it legally and sub-
stantially.

The 6th Chapter is devoted to the preventive measures and the other
processual measures. Referring to the category of preventive measures,
apprehension, judicial control, judicial control on bail, house arrest and
preventive arrest are regulated, while the second category includes in-
sured measures, restoration of goods and re-establishing of former situa-
tion. The preventive measures’ scope is that of assuring the development
of the criminal proceedings under the legality and normality in such
a manner that the investigation phase and the judgment of criminal cases
to be carried out by expedience. The procedure of ordering preventive
measures differs from the phase of investigation to the preliminary
courtroom or the judgment phase of the criminal proceedings. At the
same time, the competence of ordering preventive measures is provided
differently, so that the apprehension may be ordered by the prosecutors
and investigation bodies during the investigation phase, while the other
preventive measures may be ordered by the judge of rights and free-
doms, judge of preliminary courtroom and court of law exclusively, in
conformity with the stage of the criminal process.? Regarding the order-
ing insured measures in cases of very serious damages, the Constitutional

3 See MAGHERESCU, D. Drept procesual penal: Partea generald: Partea speciald. 1-a ed. Bu-
curesti: Pro Universitaria, 2020, pp. 185-187. ISBN 978-606-26-1267-2.
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Court of Romania has decided in its decision No. 96 of March 2018 that
the obligatory character of those measures appears as justified.*

The aspects regarding the ordinary processual and procedural acts
are presented in the 7t Chapter. Along with the citation and communica-
tion of procedural acts, the absence of which detains the criminal pro-
ceedings, a particular attention is paid to the legal institution of nullity.>
A distinction between two kinds of nullity, regulated by the Articles 281
and 282 of the Code of Criminal Procedure as absolute nullity and relative
nullity, is highlighted. The absolute nullity intervenes in cases in which
the criminal provisions on composition of the court of law, material and
personal competences, public courtroom session and so on are broken,
while the relative nullity appears in cases of infringing other legal provi-
sions than those applied by the Code of Criminal Procedure for cases of
absolute nullity. They refer to the provisions which violate the parties’ or
the main processual subjects’ rights.

Special Part of the reviewed publication Criminal Procedure Law is
devoted to the fundamental institutions of the investigation phase, the
procedure within the preliminary courtroom, the judgment in the first
instance and appeals, the special procedures as well as to executing de-
finitive judicial decisions of condemnation in criminal matters. Thus, the
Special Part begins in the 8t Chapter with an introduction which empha-
sizes the correlation between the general part and the special part of the
criminal proceedings as well as its importance for achieving the purpose
of the special part of criminal procedure law. Referring to the bipartite
division of the Code of Criminal Procedure, “an erroneous interpretation
may not be provided to the meaning of general part and special part of
criminal procedure law. This would be a serious error which does no
longer be advanced by the doctrine.”®

4 See Decision of the Constitutional Court of Romania Ref. No. 96/2018 [2018-03-01]. Official
Journal of Romania, 2018, No. 619.

5 A detailed discussion on the case law presentations regarding the defendants’ guarantees
during the criminal proceedings is related to the judicial sanction of nullity in cases of
changing accusation in the court of the first instance. In this matter, see MAGHERESCU, D.
Modificarea invinuirii in prima instantd: Aspecte comparative. 2-a ed. Bucuresti: Wolters
Kluwer, 2016, pp. 194-205. ISBN 978-606-677-017-0; and VOLONCIU, N. Tratat de proce-
durd penald: Partea generald: Partea speciald. 2-a ed. Bucuresti: Paideia, 1996, p. 110.
ISBN 973-9131-01-8.

See MAGHERESCU, D. Drept procesual penal: Partea generald: Partea speciald. 1-a ed. Bu-
curesti: Pro Universitaria, 2020, pp. 235-236. ISBN 978-606-26-1267-2.
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The investigation phase is studied within the 9t Chapter. It is fea-
tured by the principles of missing publicity, non-contradictority, written
procedure and hierarchical subordination. These principles produce legal
consequences until a determined moment of the investigation phase,
while the contradictority intervenes between accusation and defense
during the procedure of submitting and confronting evidence. Moreover,
the public feature of this phase is present during realizing the activities of
gathering evidence, while the written procedure knows exceptions re-
garding the hearing of persons that takes place under the principle of
orality. Thus, those rules and exceptions characterize the processual in-
stitutions and judicial procedures of the investigation phase. There are
some processual institutions, such as advancing criminal action,” chang-
ing legal qualification of deed? as well as drawing up the indictment act at
the end of the investigation phase.

The 10t Chapter provides a new legal institution regulated by the
Code of Criminal Procedure, which was adopted by the Law No. 135 of
2010 on the Code of Criminal Procedure, being in force since the 1 Feb-
ruary 2014.° It is about the preliminary courtroom procedure, which
supposes an intermediate procedure, preliminary to the judgement in the
first instance. The preliminary courtroom’s objective is that of verifying
legality of the indictment act and administering evidence during the in-
vestigation phase. In cases in which the court of law was invested by an
indictment act drawn up with the infringement of the provisions of the
Code of Criminal Procedure, the judge of preliminary courtroom will
state the existence of a case of nullity and the judgment may not be given
in such circumstances. The case will then be sent back to the prosecutor,
in order to remediate the deficiency.

The judgment of criminal cases in the court of the first instance and
the appeal are discussed within the 11t Chapter and the 12t Chapter. In
both procedural stages, the common principles of the criminal proceed-
ings are applied: publicity, orality, contradictoriality, intermediation,
equality and, last but not least, legality, which characterizes the entire
criminal proceedings. In criminal cases, an imperative sequence of carry-

7 See MAGHERESCU, D. Modificarea invinuirii in prima instantd: Aspecte comparative. 2-
a ed. Bucuresti: Wolters Kluwer, 2016, pp. 23-40. ISBN 978-606-677-017-0.

8 See MAGHERESCU, D. Modificarea invinuirii in prima instantd: Aspecte comparative. 2-
a ed. Bucuresti: Wolters Kluwer, 2016, pp. 77-107. ISBN 978-606-677-017-0.

9 See Law No. 135 of July 1, 2010, on the Code of Criminal Procedure [2010-07-01]. Official
Journal of Romania, 2010, No. 486, into force from 1 February 2014.
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ing out procedural acts is observed. It refers to the courtroom session’s
preliminary acts: judgment investigation, debates, deliberation, pronun-
ciation, elaboration and communication of judicial decision. Regarding
the appeals, there are stipulated by the Code of Criminal Procedure the
following stages: the ordinary appeal in the Articles 408 - 424 of the Code
of Criminal Procedure and the litigation in the Article 425 of the Code of
Criminal Procedure. Within the Chapter V of the Title III thereof, the fol-
lowing extraordinary appeals are regulated: litigation of nullity, second
appeal in cassation and revision.

Each appeal procedure is presented under the own rules of criminal
procedure. The issues on their particularities are taken into considera-
tion, with the specification that the second appeal was abrogated as an
ordinary appeal and the new Code of Criminal Procedure regulates the
second appeal in cassation as an extraordinary appeal.

The 13t Chapter provides special procedures of the criminal pro-
ceedings:

admitting guilt agreement;

litigation on the duration of the criminal proceedings;

procedure on the legal entities’ criminal liability;

procedure on the minor offenders, procedure of ordering prosecu-
tion;

procedure of restitution of material damages and moral damages in
cases of judicial errors or illegal deprivation of liberty;

procedure of international judicial cooperation in criminal matters.

- + e

Among them, an important place is dedicated to the special criminal
procedure of admitting guilt agreement. Practical issues that the simpli-
fied procedure involves are approached both from the jurisprudence’s
point of view and the doctrinal as well. In this matter, some judicial deci-
sions pronounced by the courts of law in criminal cases, the object of
which was admitting guilt agreement signed between the defendant and
the prosecutor during the investigation phase, are analysed. Equally, per-
tinent points of view related to the case law examinations are empha-
sized. The doctrine has pointed out contradictory opinions regarding the
legal entities to achieve the judicial quality as subject of admitting guilt
agreement. In this regard, there were advanced two hypotheses: one of
them is based on the affirmative thesis, which admits the legal entities’
rights to be part of such agreement, while the second one bases on the
negative thesis, which admits that the legal entities cannot be part of ad-
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mitting guilt agreement. Regarding the last thesis, Professor Andrei
Zarafiu has stated that the law on criminal procedure imposes an implicit
interdiction to the legal entities referring to their quality as subject of
admitting guilt agreement.10

Last but not least, the legal doctrine has provided several viewpoints
regarding the simplified special procedure in the field of comparative
law, which leads to emphasized differences between the legal systems
around the world, comparing, in particular, the Romano-Germanic sys-
tem with the Common-law one. From this perspective, it has been appre-
ciated that there are substantial differences between the inquisitorial le-
gal systems and the adversary legal systems.!! Consequently, it has been
highlighted the idea that “A succinct analysis of the legal provisions of the
other states regarding the procedure of admitting guilt agreement is nec-
essary and useful due to the fact that the current tendency in the legisla-
tion of many states is that of unification and the process of unification
may be observed only under conditions of knowing every legal provision
individually.”12 During this process, the degree of implementing special
procedure within the legal system is observed. Finally, it should be speci-
fied that beyond essential differences in the special procedure of admit-
ting guilt agreement every form regulated by the different states protects
procedural guarantees of the participants in the criminal proceedings,
with advantages for the defendants, regarding the substantial reduction
of criminal punishment for the crime committed.

Taking into consideration the above-stated aspects, it should be ap-
preciated that the presented legal education instrument of criminal pro-
cedure law which pays the readers’ attention to the most relevant as-
pects of the criminal proceedings is particularly valuable from both the
theoretical point of view and the perspective of analysing the case law
presentations. From this reason, it is understood that the theories stated
by the theoreticians in criminal matters are often transposed by the prac-
titioners into the process of solving criminal cases. Hence, the new publi-
cation Criminal Procedure Law becomes a valuable working instrument

10 See ZARAFIU, A. Procedurd penald: Partea generald: Partea speciald. 2-a ed. Bucuresti: C.
H. Beck, 2015, p. 507. ISBN 978-606-18-0412-2.

11See PACURARIU, 1. Aspecte de drept comparat referitoare la acordul de recunoastere
a vinovatiei In procesul penal. Revista Universul Juridic. 2020, nr. 9, pp. 45-60. ISSN 2393-
3445.

12See PACURARIU, 1. Aspecte de drept comparat referitoare la acordul de recunoastere
a vinovatiei in procesul penal. Revista Universul Juridic. 2020, nr. 9, p. 46. ISSN 2393-3445.
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for the practical side of the criminal proceedings. Thus, the above-dis-
cussed legal institutions of the criminal procedure law may sometimes
theoretically determine practical solutions of the courts of law.13 As
a consequence, it is considered that the analysed publication Criminal
Procedure Law will be very useful for students of the faculties of law, due
to the fact that it may deepen their legal knowledge in such a manner for
them to understand the fundamental institutions of the criminal proceed-
ings, principles as well as procedures in particular cases.
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on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET I[URISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30th - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:

*

please specify key words in original language, circa 10 words;

Text of Contribution:

+

please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(IS0 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

*

please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:

+

please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version

in the format of the text editor MS Word document. Applying the stand-
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ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA

INFORMATION FOR AUTHORS 155



al I SOCIETAS ET IURISPRUDENTIA
D | 2021, ro¢nik IX,, ¢islo 2, s. 156-158

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Eticky k6dex

Clanok I. Vieobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spolocensky vyznamné
prierezové suvislosti otazok verejného prava a sikromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej tirovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sucasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajucich rubrikdch na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obc¢ianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otdzok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu ponuka Citatel'skej verejnosti informécie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecCuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v Casopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
poOsobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vysSie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré naplitaju skutkovi podstatu plagiatu ¢i ne-
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opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom znent.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostitovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otadzok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia casopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sticasne:

4 prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stihlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tieZ uznavanymi odbornikmi pésobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.
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Sthrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redakcénou radou.

Prispevky sa so zodpovedajiucim pisomnym odévodnenim automa-
ticky zamietaju v pripadoch, pokial:

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoskolské vzdelanie druhého stupna;

4+ prispevok preukizateIne nezodpovedd minimalnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Studie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouzitej metodoldgie, a podobne, ako aj z hl'adi-
ska spravneho, uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zdsadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publika¢na etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publika¢nd etiku
https://publicationethics.org/. Uvedené zasady apravidlad publikacnej
etiky st zavazné pre autorov prispevkov, redakcénu radu casopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.

Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.
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In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

* express their own agreement with publication of submitted contri-
bution in the journal;

#+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
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well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

4+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.
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Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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