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Editorial k jarnej edicii
SOCIETAS ET IURISPRUDENTIA 2022

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila prvé ¢islo desiateho ro¢nika SOCIETAS
ET IURISPRUDENTIA, medzinarodného internetového vedeckého casopi-
su zameraného na pravne otazky v interdisciplinarnych suvislostiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najma na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej Grovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roc¢ne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktualnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu ponuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktualne, prvé cislo desiateho ro¢nika casopisu SOCIETAS ET IURIS-
PRUDENTIA ponuka celkovo Styri samostatné vedecké Studie napisané
v dvoch réznych jazykoch - v angli¢tine a slovencine. V poradi prva std-
dia pontka citatel'om vel'mi komplexny a podrobny pohl'ad na urcujice
obcianskopravne ustanovenia a praktické otazky suvisiace s problemati-
kou zavedenia instititu ,rodinnej nadacie“ do pol'ského pravneho po-
riadku. Nasledujica Studia dokladne analyzuje, sprehl'adiiuje a prikladne
vysvetluje problematiku procesov rozhodovania vtrestnom konani

EDITORIAL 11
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vramci vSeobecnej tedrie forenznej vedy v Rumunsku. V poradi d’alsia
$tidia predstavuje systematické a hibkové vymedzenie a objasnenie kl'i-
Covych otazok spajajucich sa s charakterizovanim vplyvu rimskeho prava
na trestanie v si¢asnom pravnom ponimani. Posledna, stvrta stidia po-
nitika ¢itatel'ovi rozsiahly hibkovy vyklad spaty s pravnymi otazkami si-
visiacimi s pojmom zmluvnej pokuty v pracovnom prave, ako aj kratke
zamyslenie sa nad dohodou o penlaznej ndhrade v§ 62 ods.8 a§83a
ods. 5 slovenského Zakonnika prace.

V suvislosti s vydanim prvého cisla desiateho ro¢nika casopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vsetkych je-
ho citatel'ov, prispievatelov aj priaznivcov, Ze Casopis je registrovany
v medzinarodnych vedeckych databazach Crossref, ERIH PLUS aIndex
Copernicus International a poZiadal o registraciu v d'alSich medzinarod-
nych vedeckych databdzach. Sicasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového ¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 145 Kkrajin navstev (v abecednom poradi):

1. Afganistan 50. Island 99. Palestina

2. Albansko 51. Izrael 100.Panama

3. Alzirsko 52. frsko 101.Paraguaj

4. Angola 53. Jamajka 102.Peru

5. Argentina 54. Japonsko 103.PobrezZie slonoviny
6. Arménsko 55. Jemen 104.Pol'sko

7. Australia 56. Juzna Afrika 105.Portoriko

8. Azerbajdzan 57.JuZzna Koérea 106.Portugalsko

9. Bahrajn 58. Kambodza 107.Rakusko

10. Bangladés 59. Kamerun 108.Rumunsko

11. Barbados 60. Kanada 109.Rusko

12. Belgicko 61. Kazachstan 110.Rwanda

13. Benin 62. Kenla 111.Salvador

14. Bielorusko 63. Kirgizsko 112.Saudska Arabia

15. Bolivia 64. Kolumbia 113.Senegal

16. Bosna a Hercegovina 65. Kongo - Kinshasa 114.Seychely

17. Brazilia 66. Kosovo 115.Singapur

18. Bulharsko 67. Kostarika 116.Sint Maarten

19. Burkina Faso 68. Kuba 117.Slovensko

20. Burundi 69. Kuvajt 118.Slovinsko

21. Curagao 70. Laos 119.Spojené arabské emiraty
22. Cyprus 71. Libanon 120.Spojené kral'ovstvo
23. Ceska republika 72. Litva 121.Spojené Staty americké

12 EDITORIAL
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24. Cile 73. Libya 122.Srbsko

25. Cina 74. Loty$sko 123.Sri Lanka

26. Dansko 75. Luxembursko 124.Sudan

27. Dominika 76. Maceddnsko 125.Syria

28. Dominikanska republika 77.Madagaskar 126.Spanielsko

29. Egypt 78. Mad'arsko 127.Svajéiarsko

30. Ekvador 79. Malajzia 128.Svédsko

31. Estonsko 80. Malawi 129.Tadzikistan

32. Etiépia 81. Malta 130.Taiwan

33. Fidzi 82. Maroko 131.Taliansko

34. Filipiny 83. Mauricius 132.Tanzania

35. Finsko 84. Mexiko 133.Thajsko

36. Franctizsko 85. Mjanmarsko 134.Togo

37. Ghana 86. Moldavsko 135.Trinidad a Tobago
38. Grécko 87. Mongolsko 136.Tunisko

39. Gruzinsko 88. Mozambik 137.Turecko

40. Guatemala 89. Namibia 138.Uganda

41. Guinea 90. Nemecko 139.UKrajina

42. Holandsko 91. Nepal 140.Uruguaj

43. Honduras 92. Nigéria 141.Uzbekistan

44. Hongkong 93. Nikaragua 142.Venezuela

45. Chorvatsko 94. No6rsko 143.Vietnam

46. India 95. Nova Kaled6nia 144.Zambia

47. Indonézia 96. Novy Zéland 145.Zimbabwe

48. Irak 97.0man

49. Iran 98. Pakistan

Pri prilezitosti vydania prvého cisla desiateho roc¢nika Casopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tiez vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redakénej rady ¢asopisu a redakénému timu.

Verim, Ze casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako tiez pre vedecké a celospolocensky pri-
nosné rieSenia aktudlnych pravnych otazok v kontexte ich najsirsich in-

EDITORIAL 13
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terdisciplinarnych spoloCenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej tirovni.

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
IURISPRUDENTIA do okamihu vydania prvého ¢isla desiateho ro¢nika

whv - 4,

1 - 5.-_1_?;52
Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS

ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakénej rady aredakcie ¢asopisu SOCIETAS ET [U-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 31. marec 2022
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Editorial for Spring Edition
of the SOCIETAS ET IURISPRUDENTIA 2022

Dear readers and friends,

let me introduce the first issue of the tenth volume of SOCIETAS ET IU-
RISPRUDENTIA, an international scientific online journal for the study of
legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, first issue of the tenth volume of the journal SOCIETAS
ET IURISPRUDENTIA offers atotal of four separate scientific studies
written in two different languages - in the English and Slovak languages.
The very first study offers readers a very complex and detailed view of
the determining civil law provisions and practical issues related to the
issue of introducing the institute of a “family foundation” into the Polish
law. The following study thoroughly analyses, clarifies and exemplarily
explains the questions of the processes of making decisions in the crimi-
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nal proceedings within a general theory of forensic science in Romania.
The next study presents systematic and thorough qualifying and clarify-
ing of the key questions related to characterisation of the effects of the
Roman law on punishment in the current legal sense. The final, fourth
study offers the reader an extensive in-depth commentary on the legal
questions related to the concept of contractual penalty in the labour law
as well a brief reflection on the agreement on monetary compensation in
paragraph 62(8) and paragraph 83a(5) of the Slovak Labour Code.

In relation to the release of the first issue of the tenth volume of the
journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all its
readers, contributors as well as fans that the journal has been registered
in the international scientific databases Crossref, ERIH PLUS and Index
Copernicus International and applied for registration in other interna-
tional scientific databases. At the same time, we would like to inform that
till the date of the new issue, the journal’s websites had recorded a total
of 145 countries of visits (in alphabetical order):

1. Afghanistan 50. Greece 99. Panama

2. Albania 51. Guatemala 100.Paraguay

3. Algeria 52. Guinea 101.Peru

4. Angola 53. Honduras 102.Philippines
5. Argentina 54. Hong Kong 103.Poland

6. Armenia 55. Hungary 104.Portugal

7. Australia 56. Iceland 105.Puerto Rico
8. Austria 57. India 106.Romania

9. Azerbaijan 58. Indonesia 107.Russia

10. Bahrain 59.Iran 108.Rwanda

11. Bangladesh 60. Iraq 109.Saudi Arabia
12. Barbados 61. Ireland 110.Senegal

13. Belarus 62. Israel 111.Serbia

14. Belgium 63. Italy 112.Seychelles
15. Benin 64. Jamaica 113.Singapore
16. Bolivia 65. Japan 114.Sint Maarten
17. Bosnia and Herzegovina 66. Kazakhstan 115.Slovakia

18. Brazil 67. Kenya 116.Slovenia

19. Bulgaria 68. Kosovo 117.South Africa
20. Burkina Faso 69. Kuwait 118.South Korea
21. Burundi 70. Kyrgyzstan 119.Spain

22. Cambodia 71. Laos 120.Sri Lanka
23. Cameroon 72. Latvia 121.Sudan

[y
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24. Canada 73. Lebanon 122.Sweden

25. Chile 74. Libya 123.Switzerland

26. China 75. Lithuania 124.Syria

27. Colombia 76. Luxembourg 125.Taiwan

28. Congo - Kinshasa 77. Macedonia 126.Tajikistan

29. Costa Rica 78. Madagascar 127.Tanzania

30. Cote d’Ivoire 79. Malawi 128.Thailand

31. Croatia 80. Malaysia 129.The Netherlands

32. Cuba 81. Malta 130.Togo

33. Curagao 82. Mauritius 131.Trinidad and Tobago
34. Cyprus 83. Mexico 132.Tunisia

35. Czech Republic 84. Moldova 133.Turkey

36. Denmark 85. Mongolia 134.Uganda

37. Dominica 86. Morocco 135.Ukraine

38. Dominican Republic 87. Mozambique 136.United Arab Emirates
39. Ecuador 88. Myanmar 137.United Kingdom

40. Egypt 89. Namibia 138.United States of America
41. El Salvador 90. Nepal 139.Uruguay

42. Estonia 91. New Caledonia  140.Uzbekistan

43. Ethiopia 92. New Zealand 141.Venezuela

44. Fiji 93. Nicaragua 142.Vietnam

45. Finland 94. Nigeria 143.Yemen

46. France 95. Norway 144.Zambia

47. Georgia 96. Oman 145.Zimbabwe

48. Germany 97. Pakistan

49. Ghana 98. Palestine

On the occasion of launching the first issue of the tenth volume of the

journal, I would be delighted to sincerely thank all the contributors who
have contributed in it actively and have shared with the readers their
knowledge, experience or extraordinary views on legal issues as well as
the top management of the Faculty of Law of the Trnava University in
Trnava, all friends, colleagues, employees of the Faculty of Law, the rec-
tor’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
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their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the First Issue of the Tenth Volume

whv - 4,

1 - 5.-_1_?;52
Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-

RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, March 31st, 2022
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Polish Draft Law
on “Family Foundations”

Rafal Adamus

Abstract: This study concerns on the Draft Act on Family Foundations. This
draft law is still in the course of legislative works, but it constitutes the ba-
sis for alively discussion in Poland on its final structure. This paper pre-
sents the general concept of regulating family foundations in Poland with
the most important aspects of the private-legal structure. The model relat-
ing to tax solutions remains beyond the scope of this text. The Bill on Family
Foundations has a symbolic dimension, because if the legislator intends to
implement it, it means that the development of economic relations in Po-
land has reached an appropriate high level.

Key Words: Civil Law; Family Foundation; Beneficiary; Founder; Estate;
Poland.

Preliminary issues

A draft law on “family foundations” (in Polish “fundacje rodzinne”, in Ger-
man Privatstiftung, Familienstiftung, in Swedish Stiftelse) has been just
prepared in Poland.! Similar regulation has been in force in many Euro-
pean countries: in Austria, the Netherlands, Switzerland, Liechtenstein,
Sweden, etc.2

The Polish Bill on Family Foundations regulates the creation, organi-
zation, operation, dissolution and liquidation of a family foundation as
well as the rights and obligations of the founder and the beneficiary. The
Act on Family Foundations, in line with the legislative assumption, is
a way to accumulate and to preserve family heritage over many genera-

-

See Raport z konsultacji Zielonej ksiegi fundacji rodzinnej [online]. 1. wyd. Warszawa: Mi-
nisterstwo Rozwoju, 2019. 30 p. [cit. 2022-02-18]. Available at: https://www.gov.pl/
attachment/f3aea4fb-f835-44f1-a00c-db50f243163d.

See MARIANSKI, A. Sukcesja przedsiebiorstw prowadzonych przez osoby fizyczne na
gruncie ustawodawstw wybranych jurysdykcji. Monitor Prawniczy. 2019, nr 23, pp. 1263-
1268. ISSN 1230-6509; and TIM, A. Fundacje prywatne jako element liberalizacji polskich
przepiséw o spadkach. Refleksje na gruncie stanu prawnego Republiki Austrii i Ksiestwa
Liechtenstein. Studia Prawno-Ekonomiczne [online]. 2018, vol. 109, pp.145-157 [cit.
2022-02-18]. ISSN 2450-8179. Available at: https://doi.org/10.26485/spe/2018/109/9.
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tions. Unfortunately, the difficult history of the Republic of Poland, condi-
tioned by geopolitical circumstances, has not yet provided a basis for the
development and preservation of multi-generational family fortunes.
Former large magnate estates of the First Republic of Poland (finally lig-
uidated in year 1795 by Russia, Prussia and Austria) significantly lost
their economic importance during the lack of the Polish statehood. The
years of independence 1918 - 1939 were too short to build a large num-
ber of multi-generational enterprises. After year 1945, Poland was a non-
sovereign country, dependent on the USSR, dominated by “socialized pro-
perty”. The war damage, changes in the State borders, confiscations and
nationalization of private property prevented the building of stable es-
tates. It seems that year 1989, or even the Act of December 28, 1988
(known as the “Wilczek Act”), which introduced the principle of econom-
ic freedom, opened the fundamental change. Later, the direction of these
changes was sealed by the Poland’s membership in an elite club - the Eu-
ropean Union. Thus, only the first generation of the Polish business,
which started in the 90’s of the Twentieth Century, is now successive to
the hands of the second generation.

In many European countries, special legislation has been introduced
to facilitate the collection and administration of family assets. Neverthe-
less, it should be assessed that stable multi-generational properties are
still rare in the Polish economic landscape.

Functions of family foundations

In the long period of time, family foundation may become an instrument
of capital accumulation in the Republic of Poland. Preventing the outflow
of capital abroad is undoubtedly a favourable phenomenon for the do-
mestic economy. It may compete with other foreign institutions, in par-
ticular through tax facilitations - provided that such facilities are intro-
duced and maintained by the legislator, or through the accessibility (flex-
ibility) of normative regulation.

The family foundation can prevent the fragmentation of accumulated
property among numerous heirs. A large estate can be managed more ef-
ficiently than an estate divided into multiple portions.

Natural persons running a business can use the family foundation in-
strument as a method of “parking” their own property, in order to pro-
tect their life achievements against future economic risks.

20 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2022, Volume X., Issue 1, Pages 19-35 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

The Act on Family Foundations introduces a very easy way for a li-
ving founder to dissolve a family foundation. The founder may dissolve
the family foundation without giving any reason. As arule, the living
founder has priority to take over the assets of a liquidated family founda-
tion (unless the statute provides otherwise). On the other hand, the in-
troduction of the property of anatural person to afamily foundation
makes it impossible to seize it in the enforcement proceedings against
the founder or to cover this property with the founder’s bankruptcy es-
tate. The trustee in bankruptcy of the founder’s bankruptcy may not
submit a declaration on dissolution of the family foundation. Moreover,
the enforcement body cannot submit a declaration on dissolution of the
family foundation. However, it is possible to investigate — within the stat-
utory deadlines - the ineffectiveness of contributing assets to the founda-
tion or donations made for it.

A family foundation may, for the same reasons, be used as a kind of
pension fund. Importantly, the founder does not have to hand over the
power to the family foundation into “foreign hands”. He/she can become
a board member himself/herself. The statute of a family foundation does
not have to indicate a specific beneficiary; the founder may at any time
make changes to the beneficiaries to which he/she is entitled or the
property after the liquidation of the family foundation. A family founda-
tion may be an instrument constructed in a specific case for the needs of
the founder himself/herself.

Thanks to the instrument of a family foundation, a natural person
running a business may separate his/her consumption assets (for the
needs of his/her own family members) from commercial assets used for
running a business.

The family foundation has been subjected to a number of restrictions
as to the possibility of running a business and thus the economic risk to
the property deposited in this legal entity is limited.

A family foundation can serve various economic purposes. It is pos-
sible to use the property of a family foundation to exhaust it. It is also
possible to multiply the assets of a family foundation.

The scope of the law on family foundations

A family foundation is a legal person separate from the founder and the
beneficiary, having its own property and being responsible for its obliga-
tions. The Act on Family Foundations is, therefore, to specify: (1) estab-
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lishing afamily foundation, including entities authorized to establish
a family foundation, the method of its creation, property requirements,
entry of the foundation in the register; (2) organization of a family foun-
dation, including the structure and competences of the foundation’s bod-
ies; (3) the functioning of a family foundation, including the permissible
scope of activity (limitation in the scope of running a business), repre-
senting the foundation pro foro externo, managing the foundation'’s affairs
pro foro interno, rules of managing the foundation’s assets, rules of liabil-
ity for obligations, changes in the foundation’s statute; (4) dissolving the
family foundation, including the grounds for dissolving the foundation;
(5) liquidation of the family foundation, including the rules for dealing
with the property of the family foundation; (6) the founder’s rights and
obligations; (7) the rights and obligations of the beneficiary.

Due to the fact that (1) assets are contributed to the family founda-
tion, (2) the family foundation generates revenues, (3) payments of bene-
fits are paid to the beneficiaries, and (4) the liquidating dividend is sha-
red, the legal and tax regulation is of key importance from the point of
view of the popularity of this institution. It will surely determine the at-
tractiveness of this legal structure for legal transactions in practice.3

When creating the structure of a family foundation, the legislator re-
peatedly referred to the previous legislative solutions that had been func-
tioning for years in the Polish civil law and the Polish company law. As
a consequence, the draft legal regulation of family foundations is very
similar to many well-known institutions of civil law and commercial law
(which is a specialized branch of civil law in Poland). The regulation of
family foundations is deeply embedded in the existing legal tradition.

A family foundation is a legal person, subject to civil law. Of course,
this is not a new type of company, although it shows some similarity to
the structure of commercial companies. The Bill on Family Foundations

3 See MARIANSKI, A. Polska fundacja rodzinna - postulaty legislacyjne. Monitor Prawniczy.
2022, nr 3, pp. 129-134. ISSN 1230-6509; MARIANSKI, A. and A. ZADLO. Opodatkowanie
fundacji prywatnych. Przeglgd Podatkowy. 2018, nr 8, pp.21-29. ISSN 0867-7514;
MARIANSKI, A. Opodatkowanie fundacji rodzinnych, czyli dokad zmierza tzw. uszczelnia-
nie systemu podatkowego. Przeglgd Podatkowy. 2020, nr 4, pp. 32-39. ISSN 0867-7514;
RUSEK, ]. Wykorzystanie fundacji prywatnej (rodzinnej) w procesie planowania podatko-
wego. Monitor Podatkowy. 2011, vol. 18, nr 11, pp. 25-30. ISSN 1231-1855; BETIUK, M.
Fundacje rodzinne a podatki. Doradztwo Podatkowe. 2021, nr 7, pp.67-69. ISSN 1427-
2008; and HILL, D. L. and T. KARDACH. Trust i prywatna fundacja jako narzedzia plano-
wania podatkowego - wybrane zagadnienia: Cze$¢ 1. Przeglgd Podatkowy. 2007, nr 7,
pp. 14-20. ISSN 0867-7514.
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does not regulate all issues relating to a family foundation. The reference
to the application of the Polish Civil Code* is a copy of the provisions of
the Article 2 of the Polish Commercial Companies Code.5 Therefore, to
a family foundation in the scope not regulated in the Act on Family Foun-
dations (1) the provisions of the Civil Code are directly applicable; (2) the
provisions of the Civil Code shall apply accordingly if required by the na-
ture of the legal relationship of the family foundation; appropriate appli-
cation of a legal provision means the possibility of its modification, omis-
sion of certain elements, or even omission in its entirety; (3) the provi-
sions of the existing Act on Foundations® do not apply.

The provisions of the Polish Commercial Companies Code do not ap-
ply to afamily foundation. Nevertheless, the use of analogy method in
specific cases is possible. It is possible to refer to the “business judgment
rule” in relation to decisions made by the management board of a family
foundation when investing assets belonging to a family foundation.

The statute of a family foundation as a source of the legal
relationship

In the case of a family foundation, significant importance - in terms of
shaping the content of the legal relationship of afamily foundation -
should be assigned to the statute of the family foundation. The statute is
subject to the freedom of contract pursuant to the Article 353(1) of the
Polish Civil Code. The legislator strived to create a flexible framework to
fill it with any content accepted by the founder within the framework of
the general competence model. The obligatory matter of the statute is to
define: name, seat, goals, duration (if limited) of the family foundation.
The statute specifies the method of designating the beneficiary and the
scope of the beneficiary’s rights (including the beneficiary’s renunciation
of rights). The statute determines the amount of the founding fund and
the property contributed to cover it, and, finally, the method of allocating
the property in connection with the liquidation of the family foundation.
The statute defines the rules for the appointment of bodies and their
competences. The statute should contain rules for its amendment. How-

4 See Act of April 23, 1964 - Civil Code, consolidated text [1964]. Journal of Laws of Poland,
2020, item 1740, 2320; 2021, item 1509, 2459.

5 See Act of September 15, 2000 - Code of Commercial Companies, consolidated text [2000].
Journal of Laws of Poland, 2020, item 1526, 2320; 2021, item 2052.

6 See Act of April 6, 1984, on Foundations, consolidated text [1984]. Journal of Laws of Po-
land, 2020, item 2167.
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ever, if the founder is the creator of the statute, the power to amend the
statute may be granted to someone else, for example to an assembly of
beneficiaries. Optional provisions of the statute may include, inter alia,
defining the rules for liquidating a family foundation, directions and
guidelines for additional investment in the assets of a family foundation.

The founder and the beneficiary may address a letter of intent to the
governing bodies of the family foundation, in which there are recom-
mendations as to the specific actions. A letter of intent may indicate a pa-
radigm of conduct in managing the assets of a family foundation, creating
benefits for beneficiaries, etc. The letter of intent is not binding on the
bodies of a family foundation.

The Bill on Family Foundations allows for a relatively flexible shap-
ing of the internal structure of the family foundation. Many legal norms
are of a supplementary nature, e.g. with regard to the possibility of trans-
ferring the rights and obligations of the founder, the manner of exercising
the rights and obligations by the founders. The mandatory provisions are
the legal norms regarding the principles of representation and relation-
ship to the third parties, including the civil liability for obligations.

Aims of a family foundation

Pursuant to the proposed regulation, the family foundation manages its
property and ensures its protection and provides benefits to the benefi-
ciary, in particular, it covers the costs of its maintenance or education, or,
in the case of the beneficiary being a non-governmental organization con-
ducting public benefit activities, supports the implementation of socially
or economically useful goals.

A family foundation has two basic tasks: managing the assets into
which it was contributed as well as paying out benefits to the beneficiar-
ies. The legislator adopted a very broad formula of a family foundation.
A family foundation may have an entirely “private” purpose. In such a ca-
se, the beneficiaries of the family foundation may be people close to the
founder, his/her spouse and relatives. A family foundation may also have
a general social purpose. In this case, the beneficiaries will be non-go-
vernmental organizations. The beneficiary of a family foundation may be
an “ordinary” foundation. Finally, it can be a diversified goal: private and
general.
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Legal personality of a family foundation

A family foundation is alegal person. It acquires legal personality upon
entry in the register of family foundations. Entry in the register is of
a constitutive nature. Like any legal entity, a family foundation may have
several stage forms. The legislator decided to create a special register of
family foundations which fulfils both creative and informative function.

A family foundation should be reported to the registry court within
6 months from the date of drawing up the founding act of the foundation
or from the date of opening the will establishing the family foundation.
Failure to comply with this obligation results in the termination of the
family foundation in the organization by virtue of the law itself.

Until the entry into the register of family foundations, and from the
moment of the notarial deed being the founding act of the family founda-
tion or the opening of the will establishing the family foundation, there is
a family foundation “in the organization”. A family foundation in the or-
ganization has the status of the so-called “statutory person” (an organiza-
tional unit that does not have legal personality, but has the legal capacity
provided for by the law - Article 33 of the Civil Code). A family founda-
tion in the organization may manage property on its own behalf as well
as acquire property rights, incur liabilities, etc.

A family foundation may be established for a specified or indefinite
period of time. Noteworthy is the very wide possibility of dissolving the
family foundation. A family foundation can be structured in such a way
that all its assets are to be used for the payment of benefits to the benefi-
ciaries. Thus, once this property is exhausted economically, the further
legal existence of the family foundation will be of no great importance.

A family foundation as alegal person operates through its bodies
(Article 38 of the Civil Code). The structure of the governing bodies of
a family foundation can be two- or threefold: (1) an obligatory manage-
ment board that runs the family foundation’s affairs and represents it
outside; (2) a board of protectors, which is a non-obligatory body (except
in the case where the number of beneficiaries exceeds 25), exercising su-
pervisory functions over the management board; (3) an obligatory meet-
ing of beneficiaries, the tasks of which include, inter alia, determining the
composition of the management board (if it is not the competence of oth-
er bodies), adopting a resolution to dissolve the family foundation.
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The legislator provides for the possibility of minutes of paid function
in the bodies of a family foundation, besides, the administrative costs of
a family foundation may be much minimized in some cases. Family foun-
dations are not subject to the processes of merger, division or transfor-
mation. However, the draft clearly lacks the mode of merging family
foundations and the mode of dividing family foundations.

Name of the family foundation

The name of the family foundation can be chosen freely and contains the
additional designation “Fundacja Rodzinna” (in Polish “Family Founda-
tion”). For additional designation, it is permissible to use the abbrevia-
tion “F.R.” in the trade.

The semantic form of the legal form of this institution has met with
serious criticism. It has been argued that the use of the term “foundation”
for alegal person that may pursue very selfish family interests may lead
to damage to the image of the foundation pursuing only public goals.

A family foundation should not take a false name, in particular sug-
gesting assistance in the public interest, when it aims to satisfy mainly
the private (family) interests of the beneficiaries.

The legislator assumed that the name of the foundation may be cho-
sen freely. The name of the family foundation does not have to include
the founder’s name or his/her recognizable nickname. The name of the
family foundation can be completely fancy. The name of the family foun-
dation may be the same as the company of the entrepreneur related to
the founder. The obligatory addition of the name of a family foundation is
the designation of its legal form. The name of the family foundation is
subject to legal protection.

Family foundation’s assets

The property of a family foundation is separate from the property of the
founder and the beneficiaries. A family foundation is entitled to owner-
ship of the property it has been equipped with or developed in the course
of its operation. Limited property rights may be established for the foun-
dation, for example easement, usufruct.

The property of afamily foundation may be ownership and other
property rights. The property of a family foundation may be any items
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admitted to legal trading (res in commercio). The family foundation’s as-
sets may include possession and, therefore, a certain factual state.

The property of a family foundation may include intellectual proper-
ty rights, industrial property rights and debts. In terms of the subject
matter (Article 55(1) of the Civil Code), an enterprise may also constitute
the property of a foundation, without colliding with restrictions as to
running a business. First, it is possible to rent or to lease the enterprise.
Second, the enterprise may be of such a type that, in order to exploit it, an
economic activity authorized for the family foundation may be carried
out.

A family foundation may accumulate property from several sources:
through property contributed to the family foundation by the founder or
founders; through donations made by donors; as a result of own activity
leading to the generation of revenues. A family foundation may take over
the property of a natural person on a trust basis. The statute of a family
foundation should provide for the allocation of the property of the family
foundation after its liquidation.

The founder contributes to the family foundation a founding fund
which includes property intended for the implementation of its goals,
worth at least 100,000 PLN. If, as a result of the loss suffered by the fami-
ly foundation, the value of the founding fund amounts to less than
100,000 PLN, the profit shall first be allocated to supplementing the
founding fund. The founding fund is an entry on the liabilities side of the
balance sheet of the family foundation. The minimum founding fund is
100,000 PLN. To cover the founding fund, the founders contribute prop-
erty: in cash and in kind; only in cash; only in a non-monetary form. The
value of the contributed property should be estimated according to the
market valuation criteria. The legislator does not prohibit the payments
from the family foundation’s assets necessary to cover the founding fund.
The family foundation’s assets may be exhausted during its operation. If,
as aresult of the loss suffered by the family foundation, the value of the
founding fund is less than 100,000 PLN, the profit is allocated in the first
place to supplementing the founding fund.

The family foundation’s assets change over time. Its value may
change. It can be multiplied. It may be reduced as a result of the benefits
provided to the beneficiaries. The Bill on Family Foundations stipulates
that the family foundation is jointly and severally liable with the founder
for his/her obligations arising before the family foundation was estab-
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lished. This liability is limited to the value of the property contributed by
the founder at the time of purchase and at prices as at the time the credi-
tor is satisfied. The intention of this provision is to protect the founder’s
creditors if the founder wanted to use the institution of a family founda-
tion as an escape from creditors.

The Draft Act on Family Foundations lays down the rules for the per-
formance of obligations financed from the property of a family founda-
tion. In the first instance, the claims of persons against whom the found-
ers had a maintenance obligation are to be satisfied. Fulfilment of the
benefit to the beneficiary, despite the fact that it threatens the solvency of
the family foundation towards creditors who are not beneficiaries of the
family foundation. A similar rule applies during the liquidation of a family
foundation. If all the beneficiaries cannot be satisfied, the benefits are re-
duced.

Family foundation as a hybrid entrepreneur

The legislator assumes that a family foundation, as a rule, cannot perform
economic activity within the meaning of the Polish Entrepreneurs’ Law,’
except for the areas of activity clearly indicated in the Bill on Family
Foundations. The economic activity that can be performed by a family
foundation is covered by the so-called numerus clausus (closed list) of
business activities. According to the legislator’s intention, a family foun-
dation may not directly conduct industrial, production, construction, ser-
vice and commercial activities. A family foundation should act as a ren-
tier, an investor. A family foundation may, therefore, acquire shares and
stocks in commercial companies engaged in industrial, manufacturing,
construction and commercial activities. In this way, the legislator limits
the economic risk incurred by the family foundation. As a consequence,
a separation of the family foundation from business activity subject to
market risk theoretically allows for the safety of the family property.
However, this does not mean complete economic security. Investing ac-
tivities also involve economic risk. In addition, a family foundation may
run a farm, which may also be associated with serious economic risk. The
statutory catalogue of permissible economic activities of a family founda-
tion means that undertaking any of them corresponds to the entrepre-
neur’s activity within the meaning of the Article 43(1) of the Civil Code.

7 See Act of March 6, 2018 - Entrepreneurs’ Law, consolidated text [2018]. Journal of Laws of
Poland, 2021, item 162, 2105; 2022, item 24.
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A family foundation may perform the following economic activities:
(1) dispose of property, unless such property was acquired solely for the
purpose of further disposal; (2) rent, lease or otherwise make available
property in which it is the owner; (3) join and participate in commercial
companies, investment funds, cooperatives and similar entities with their
registered offices in the home country or abroad; (4) buy and sell securi-
ties, derivatives and similar rights; (5) grant loans to: a) capital compa-
nies in which the family foundation has shares or stocks, b) partnerships
in which the family foundation participates as a partner, c) beneficiaries;
(6) deal with foreign means of payment belonging to the family founda-
tion, in order to make payments related to the activities of the family
foundation; (7) run a farm.

In the event that the family foundation has performed alegal act in
the scope of illegal economic activity, this act will be valid. The legislator
does not introduce the construction of special legal capacity for legal ac-
tions of legal persons. The aim of this legal regulation is to limit the activ-
ity of the family foundation to the activity with the lowest possible eco-
nomic risk. In the event of a legal transaction performed as part of unac-
ceptable business activity, this will be the basis for liability of the mem-
bers of the family foundation’s governing bodies. This may be the reason
for the dissolution of the family foundation.

Civil liability of a family foundation

The family foundation, as a legal entity, is responsible for its own obliga-
tions. The founder is not liable under the law for the obligations of the
family foundation.

According to the draft, the family foundation is jointly and severally
liable with the founder for its obligations arising before its creation. This
liability may not be excluded or limited without the consent of the credi-
tor. By the law, a family foundation is liable under the law for the found-
er’s obligations that arose prior to the establishment of the family foun-
dation, that is, for obligations that arose prior to its entry in the register
of family foundations. If the founder contributes his/her property to the
family foundation, then the donor’s creditors may have a reduced pro-
spect of satisfying. Establishing a family foundation should not be the
founder’s escape from obligations. For this reason, the legislator main-
tained the statutory guarantee liability of the family foundation for the
obligations of the founder. The liability of the family foundation is limited
to the value of the property contributed to the family foundation by the
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founder. It is about the property actually brought in. In order to deter-
mine the limit of civil liability of a family foundation, the decisive factor is
the condition of the property at the time of its transfer to the family
foundation. However, when it comes to the specific value of the property,
it is determined according to the prices at the time the creditor is satis-
fied. It is not an isolated legal structure in the Polish civil law. The Civil
Code introduces a similar legal regulation as regards the liability of the
acquirer of the enterprise for the obligations of the seller of the enter-
prise (Article 55(4) of the Civil Code), liability towards the creditors of
the seller of the enterprise (founder), according to the general rules con-
cerning the liability of the buyer of the enterprise.

A family foundation bears civil liability also if there were more than
one founder. In such a case, the family foundation is responsible for the
obligations of each of the founders up to the amount of property contrib-
uted individually by each of the founders.

Establishing a family foundation should not diminish the rights of the
maintenance creditor towards the founder. The family foundation is re-
sponsible under the law for the performance of the maintenance obliga-
tion by the founder established after the creation of the family founda-
tion. This responsibility is joint and subsidiary. This regulation resembles
the structure of the Articles 22 and 31 of the Commercial Companies
Code (liability of a partner in a general partnership for the obligations of
a general partnership). The subsidiarity of the liability of a family founda-
tion is expressed in the fact that enforcement against the assets of the
family foundation may be carried out as long as enforcement against the
property of the founder proves ineffective. This does not constitute an
obstacle to bringing an action against the family foundation before the
execution of the founder’s property proves ineffective. Nevertheless, the
creditor may obtain an enforcement clause for the previously obtained
enforcement title, provided that the enforcement against the founder’s
property proves ineffective due to lack of property.

It seems that the principle of joint and several guarantee and civil li-
ability of a family foundation for the founder’s obligations does not ex-
clude the family foundation’s liability pursuant to the Article 527 of the
Civil Code or the Article 127 et seq. of the Polish Bankruptcy Law.8 In

8 See Act of February 28, 2003 - Bankruptcy Law, consolidated text [2003]. Journal of Laws
of Poland, 2020, item 1228, 2320; 2021, item 1080, 1177, 1598, 2140.
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other words, an alternative to the creditor of the family foundation may
be to institute actio pauliana.

Founder of the family foundation

As arule, the founder is the founder of the family foundation. Establish-
ing a family foundation mainly includes submitting a declaration of es-
tablishing the family foundation and establishing its statute as well as
contributing a founding fund. Based on the provisions of the Act on Fami-
ly Foundations, the following entity structure can be indicated on the
founder’s side: the founder, founders, the so-called co-founders, donors
who do not become founders.

Only anatural person may be the founder of afamily foundation.
A necessary requirement is to have the attribute of full legal capacity. The
nationality or citizenship of the founder does not matter. A family foun-
dation can be created by many founders. Nevertheless, each of them
should have full legal capacity. The exception is a family foundation es-
tablished in a will. The founders may be strangers to each other; there is
no requirement of marriage, kinship, affinity, etc.

In the case of a family foundation established in a will, if the statute
so provides, the founder of the family foundation may become the spouse
of the founder, the founder’s initial or descendant, who at the time of
opening the inheritance was a co-owner of the property contributed to
the family foundation under the will.

The family foundation may be supported by donors. A person who
makes a donation to the family foundation does not become its founder.

The founder is necessary at the stage of creating a family foundation.
The founder is not necessary for the further, assuming a multi-generatio-
nal existence of a family foundation. The statute granted by the founder
may be amended in a different manner by other persons, in the manner
specified in the statute.

The family foundation may be created in a will. Only the opening of
the will would result in the establishment of a family foundation in the
organization. Then the family foundation should be entered into the
court register of family foundations. Establishing a family foundation in
a will requires the form of a notarial deed. Establishing a family founda-
tion by means of a holographic will would be invalid.
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It is possible to adopt various models of a family foundation. The
source of regulation should be the statute of a family foundation. First,
the founder’s rights and obligations may not be transferable. If the
founder’s rights and obligations are inalienable, they shall expire upon
his/her death. It is a model established by the legislator. However, it is
possible to adopt a model in which rights and obligations may be nego-
tiable. The transfer of the rights and obligations of the founder may take
place within the framework of singular succession as well as by way of
universal succession.

The question is whether it is possible to split the rights and obliga-
tions of the founder. In general, the Polish company law adopts the theo-
ry of non-separation of rights in a commercial company. In fact, it should
be recreated on the basis of the regulations of the family foundation.

The question arises whether the founder’s legal successor (if such
a change is permissible) may be alegal entity other than a natural per-
son? We are closer to the view that only the original founder must be
a natural person. A legal person may acquire the rights and obligations of
the founder. Nevertheless, the ratio legis of the Bill on Family Founda-
tions is the syntax for the formulation of a different view.

If there are many founders, they exercise the rights and obligations
of the founder jointly. The statute may provide otherwise, indicating that
the rights held jointly should be exercised by a joint representative.

The founder is not responsible for the obligations of the family foun-
dation which is alegal person. A similar regulation applies to other legal
persons, e.g. capital companies. In the internal relationship, the founder
is liable to the family foundation in the scope of the assumed obligation
to contribute assets.

Beneficiaries of the family foundation

The Bill on Family Foundations indicates two categories of entities that
may be beneficiaries of a family foundation. These are natural persons
and non-governmental organizations conducting public benefit activities.
As it seems, one can defend the view that nasciturus may also be a benefi-
ciary of a family foundation. During the prenatal life, for example, there
may be a need to finance fetal surgery, etc.

The beneficiaries of the family foundation may be people unknown
to the founder, for example his/her future descendants and the descend-
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ants’ spouses. The beneficiaries do not need to have equal rights within
the family foundation. They may be entitled to various benefits. Benefits
may include: (1) receiving benefits from a family foundation, in money or
in nature (for example in plots of land, easily convertible into money in
gold bars or gold bullion coins); (2) a share in the liquidation assets of
a family foundation. At the same time, it is not a closed list of benefits.
Benefits for beneficiaries may also include granting loans, lending real
estate belonging to a family foundation, lending for use movable items
(luxury cars, yachts, airplanes). The possibility of a partial division of the
property of a family foundation should be allowed. It is possible to grant
benefits depending on a condition or a term.

Conclusions

The Polish Bill on Family Foundations is expected to be on the legislative
path very soon. Nevertheless, it is already the subject of keen interest on
the part of the legal science.? Thanks to this legislation, Poland will sym-
bolically join the ranks of rich European countries.

As mentioned above, a family foundation is not a company, but it has
its own legal entity. The institution of the family foundation will be a spe-
cific and original legal institution in the Polish legal system. There is
a need for the introduction of this institution. A special feature of a family
foundation is the group of its beneficiaries. The beneficiaries are to re-
ceive certain benefits from the family foundation’s assets. The beneficiar-
ies are counterbalanced by the founders or the founder. The family foun-
dation is established as a part of inter vivos work, but it can also be cov-
ered by an inheritance disposition.

The Act on Family Foundations limits the possibilities of the family
foundation in carrying out economic activities. This is due to the endow-
ment of the family with assets that should not be used for any purpose
other than that provided for by the law.

Tax considerations will largely determine the popularity of this legal
structure in Poland.
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Making Decision in Criminal Proceedings
within a General Theory of Forensic Science
in Romania

Andrei Zarafiu

Abstract: The judicial process of making decision in criminal cases is, gen-
erally speaking, increasingly analysed within a complex framework, one of
these being harmonized with principles, and concepts organized along with
the forensic activities of investigation. To this regard, the Romanian judi-
cial activity in criminal cases is not away from these values of respecting
standards in criminal proceedings. This situation is particularly viewed
during the judgment phase of criminal proceedings at the stage of making
decision. Taking into consideration all these aspects, the current paper is
focused on the best practices of the activity of decision making in criminal
cases in Romania, particular attention being paid to the forensic science
and the way in which it influences the process of achieving decision in the
framework of administering and assessing evidence based on forensic ac-
tivity of investigation. An in-depth analysis of both the doctrine trends and
the case-law presentation on the topic of decision making in criminal pro-
ceedings within the forensic framework in Romania will be presented, as
well as the case-law remarks and comments of this topic. The idea of this
paper was conducted by the fact that several criminal cases are usually
solved by taking into account the involvement of forensic investigation rec-
ords of gathering evidence which help judicial bodies in making decision in
criminal proceedings.

Key Words: Criminal Law; Criminal Procedure Law; Criminal Matters;
Court of Law; Making Decision; Criminal Proceedings; Criminal Cases;
Judgment Phase; Forensic Investigation; Judicial Evidence; Scientific Evi-
dence; Romania.

General overview

The issue of how the doctrine in criminal matters in Romania meets the
practical achievements of solving criminal cases by means provided by
the forensic science concluded in a real general theory of criminal proce-
dure law, with particular view upon the forensic science.
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The literature review is currently stated at alevel which involves
a multidisciplinary framework, part of this being organized around the
forensic science, as well as its particular application in the field of crimi-
nal justice. It begins with the school of law of Bucharest, whose promi-
nent figure in the area of forensic science is Professor Emilian Stancu,
high-respected representative of the forensic science in Romania. His lec-
tures and studies have created a specific trend in the forensic issues in
criminal proceedings, promoting opinions based on substantive elements
of forensic science, within a complex environment.! Other discussions
have also been submitted for the legal literature of criminal matters in
Romania by other famous professors of criminal procedure law, who
have researched in this field with particular approach in the forensic sci-
ence.?

Discussing about the involvement of the forensic science in the pro-
cess of decision making in criminal cases, the main point of view could be
viewed upon the basic principles which balance between the investiga-
tion and prosecution, conviction and sentencing, pre-trial realize and de-
tention, appeals and probation.3 All these institutions of criminal proce-
dure law are concepts which lead to ruling solutions in criminal matters
both legally and substantially.

Analysing the current situation of the doctrine presentations and the
jurisprudence aspects in criminal cases in which the forensic investiga-
tion achievements are involved makes both practitioners and theorists
rethink the idea of achieving activity of the judiciary. It is more discussed
as a comprehensive and well-structured activity, organized around the
complex approach of making judicial decision with the help of the other
sciences, such as the forensic one, viewed in a multidisciplinary frame-
work.

In deepening such framework, there are several principles and con-
cepts arisen from the forensic activity, whose results consist in gathering
evidence, scientific ones, with a high level of involvement in solving cri-

-

See STANCU, E. Tratat de criminalisticd. 6-a ed. Bucuresti: Universul Juridic, 2015. 847 p.
ISBN 978-606-673-673-2.

See VOLONCIU, N. Tratat de procedurd penald: Parte generald: Vol I. 2-a ed. Bucuresti:
Paideia, 1996. 511 p. ISBN 973-9131-01-8.

See DONGOROZ, V., S. KAHANE, G. ANTONIU, C. BULAI N. ILIESCU and R. STANOIU. Expli-
catii teoretice ale Codului de procedurd penald romdn: Partea speciald: Vol. VI. 2-a ed. Bu-
curesti: All Beck, 2003. 443 p. ISBN 973-655-357-4.
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minal cases. All these aspects are structured within a complex frame-
work, featured, among others, by:

gathering evidence during the investigation and judgment activities;
finding the truth in criminal cases;

solving criminal cases legally and pertinently;

making judicial decision in criminal cases based on evidence.

Rk ok

It is true that the judicial activity in criminal cases is always featured
by the involvement of the other sciences, but, despite this argument, the
forensic activity of the judicial bodies is provided by respecting the prin-
ciples of gathering pertinent, conclusive and legal evidence, on the one
hand, and the activity of administering and assessing it during the judg-
ment phase of the criminal proceedings, on the other hand. Thus, the
process of gathering evidence is situated in close collaboration with the
activity of administering it and, more particularly, with the activity of as-
sessing it at the stage of decision making in criminal cases in which such
evidence is useful for finding the truth.

These issues have been discussed by the doctrine within criminal
matters in Romania in different manners, taking into consideration that
the case studies conducted on this topic have created several points of
view and opened many ways of assessing, being argued differently. This
is because, in practice, there are several criminal cases whose decisions
are based on the forensic investigation records of gathering evidence in
cases, such as road accidents, homicides, financial crimes, corruption,
counterfeiting, cybercrimes and so on.# For this reason, it could be stated
that there are no unitary opinions expressed by the doctrine on the same
activity of forensic investigation that generated the same solutions in
practice.5

The involvement of forensic activity is prevalently disposed during
the investigation phase of criminal proceedings, while the judicial body is
entitled to find more items related to the crime committed. Equally, dur-
ing the judgment phase of criminal proceedings the courts of law may

4 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 431/RC/2021
[2021-10-14]; Decision of the High Court of Cassation and Justice of Romania Ref. No. 140/
A/2021 [2021-05-06]; and Decision of the High Court of Cassation and Justice of Romania
Ref. No. 168/A4/2021 [2021-06-22].

5 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 193/RC/2021
[2021-05-05]; and Decision of the High Court of Cassation and Justice of Romania Ref.
No. 22/RC/2021 [2021-01-21].
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order one or more forensic expertises® that could provide them with evi-
dence on the crime committed. These regulations of criminal procedure
create a dual feature of criminal investigation by stages of criminal pro-
ceedings the cases could be investigated of.

Having regard to these aspects, the issue of solving criminal cases
arises the idea of a forensic framework within the judicial activity, par-
ticular attention being paid to the process of decision making in a more
comprehensive area of criminal cases. The doctrine has also emphasized
that, in spite of its legal activity, the judiciary is well-structured and or-
ganized by the other sciences, as the forensic science is, which influences
it directly.”

Rules and principles of forensic science in the decision making

As ageneral rule of criminal proceedings, the activity of gathering evi-
dence necessary for the judicial bodies in making decision in criminal
cases they are invested with is based on the independence of the forensic
experts appointed by the judicial bodies. Nevertheless, they are connect-
ed to the judiciary and work in close cooperation with the judicial bodies
for the purpose of the criminal case.

In achieving its purpose, the forensic expertise is featured by general
rules, as guiding principles, which differ from an expertise to another
one, due to the fact that there is no common forensic expertise ordered
by the judicial bodies in different cases. Moreover, there are different
stages of the forensic expertise which converge to the investigation of the
crime scene, on the one hand, and the activity from within the laboratory,
on the other hand.

The doctrine in criminal matters has pointed out that these rules
should be viewed in a particular manner, because of the differences that
exist in the two activities mentioned above. In this respect, one opinion
focuses on the idea that the forensic experts are organized within com-
plex teams of investigation during the crime scene investigation.8 This

o

According to the Article 172(2) of the Code of Criminal Procedure of Romania, adopted by
Law No. 135 of July 1, 2010, on the Code of Criminal Procedure [2010-07-01]. Official Jour-
nal of Romania, 2010, No. 486.

See STANCU, E. Tratat de criminalisticd. 1-a ed. Bucuresti: Actami, 2001. 736 p. ISBN 973-
9300-31-6.

See MAGHERESCU, D. Teoria generald a expertizelor criminalistice. 1-a ed. Bucuresti: Ha-
mangiu, 2021, p. 181. ISBN 978-606-27-1804-6.
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means that the forensic experts work with other specialists in the judicial
field, or even with legal-medicine experts. A particular attention might be
paid to the cases of homicide, where, along with the forensic experts, the
activity of investigation requires other specialists, such as prosecutors,
judicial police officers and legal-medicine experts as well. They have the
main role in gathering human body samples, in order to be examined in
laboratory. The same procedure is applied in cases of unidentified corps-
es, due to the fact that in such cases the forensic experts do not have
competences to transport them to laboratories for examination.

A special case is created in cases of serious homicide, when only
parts of corpse are located within the crime scene or cinders resulted as
a consequence of the corpse burning process. The above-stated situation
is featured by the rule of discovering as many evidence as the judicial
bodies need in purpose to find the truth in the criminal cases they are
called upon. The same is applicable in the situation of finding the rules of
evidence regarding the crime committed, the circumstances the crime
was committed in, as well as the identification of the perpetrator. From
this point of view, the forensic evidence - scientific one - has a high level
of probative value within the judicial activity of criminal proceedings,
which will be evaluated by the court of law as long as it is corroborated
with all the rules of evidence administered in criminal case. The main
principle of interpreting forensic evidence is that it does not have ex ante
an established judicial value. This means that, in case of contrary opin-
ions submitted by different experts, the rule converges to the idea that
the court of law will establish the value for any evidence administered in
criminal case through a forensic expertise report, in order to state the le-
gal decision.

A particular situation arises in cases in which the court of law orders
a forensic expertise and the parties involved call for their own experts
under the Article 172 paragraph 8 of the Romanian Criminal Procedure
Code, which provides that “In carrying out expertise, authorized inde-
pendent experts could participate, called by the parties or by the main pro-
cess parties.” This provision must undoubtedly be corroborated with the
Article 173 paragraph 4 of the Romanian Criminal Procedure Code,
which states that “The parties and main process parties are entitled to call
for an expert to participate at the expertise on behalf of themselves.”

Related to this issue, the court of law stated that the appeal submit-
ted by the defendant on the sentence ruled over the merits of the case
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without taking into consideration the independent expert’s opinion rep-
resents an issue of assessing evidence, instead of its legality,® and the
contrary opinions provided by the independent experts called by the par-
ties have the same judicial value at the moment of the examination of the
case. In this matter, the court of law has observed that the defendant’s
rights during the criminal proceedings were fully respected, including
the manner of calling for an independent expert that may submit objec-
tions to the expert’s conclusions exclusively, but not to the other aspects
relevant for the criminal case.10

Generally speaking, it is obviously that during the criminal proceed-
ings the means of evidence through the forensic expertise reports drawn
up by the experts have the role to direct the courts of law to create them
a different perspective over the signification of expertise report results,
as well as to facilitate them the process of evaluation of the appointed
experts’ conclusions.1

Admitting the role of forensic evidence in criminal cases means that
another rule of forensic activity is applied. It refers to the principle of op-
portunity of the criminal proceedings related to the activity of carrying
out forensic expertises in criminal cases with a complex feature, like the
cases mentioned earlier of serious homicides. Although there are several
unknown aspects related to the investigated case, the forensic experts
have to begin their activity of finding the evidence from the hypotheses
advanced by themselves, which face relevant issues of the criminal case.

The legal doctrine has expressed several opinions regarding the ac-
tivity of forensic science and its influence over the judicial activity, in par-
ticular regarding the process of making decision by means of evidence
gathered from the forensic activities.

Taking into account all these aspects, at the moment of judiciary
some issues will be arisen. They refer to the following elements:

4 how the judiciary meets the forensic framework;
4+ the connection between the two concepts of criminal proceedings;

9 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 62/A/2020
[2020-02-27].

10 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 62/4/2020
[2020-02-27].

11See Decision of the High Court of Cassation and Justice of Romania Ref. No.62/A/2020
[2020-02-27].
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+ the solutions the forensic methods and scientific techniques provide
for the judiciary;

+ the involvement of forensic tactics applied as the main principle of
hearing the participants in criminal proceedings.

Analysing these topics and exemplifying their specific character cre-
ated a general theory of the forensic science, with a special involvement
in criminal cases and its process of making decisions.12 Despite its specif-
ic character, a standardization of proof cannot be advanced because of
the entire principles of criminal proceedings, especially those applied
during the judgment phase, which require an emphasized examination
and analysis of the entire evidence administered in criminal cases.
A unique standard applied in this field would generate a ‘standardized’
solution in practice, the fact that is not in accordance with the purpose of
criminal trial entirely. The same is true in the matter of making solution
in criminal cases when some methods and scientific techniques which
belong to the forensic science are useful for the courts of law and provide
guarantee for the solution which is the only one applied legally for the
criminal case judged.

Consequently, the procedure of appointing forensic experts in crimi-
nal cases has as main scope establishing completely the circumstances in
which the crimes were committed in. This principle is regulated by the
Article 8 of the Romanian Criminal Procedure Code, which states that the
scope of criminal proceedings is to establish completely and within a rea-
sonable time the crimes committed, in such a manner that any innocent
person would not be charged unfairly and all persons who committed
crimes should be punished according to their guilt, stated by the court of
law, with the respect of all judicial guarantees of due process.

Achievements in the case-law solutions

In the field of making decision in criminal cases, the discussion arises on
many directions. These follow the rules of criminal proceedings on pro-
posing, ordering, assessing, administering forensic evidence and pro-
nouncing judicial decision. For the current paper, the last two issues pre-
sent a particular interest for the process of decision making in criminal
cases. This means that only the procedure of administering evidence by

12 See MAGHERESCU, D. Teoria generald a expertizelor criminalistice. 1-a ed. Bucuresti: Ha-
mangiu, 2021, pp. 249-272. ISBN 978-606-27-1804-6.
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means of forensic science, as well as pronouncing decision in criminal
cases will be taken into consideration.

First of all, the judicial activity of administering evidence by forensic
science methods and techniques follows the same procedure as stated by
the Article 100 of the Romanian Criminal Procedure Code, which regu-
lates for the judgment that during this stage of criminal proceedings the
court of law is entitled to administer evidence either at the prosecutor’s,
victim’s and parties’ request or ex officio any time it considers necessary
to accustom itself with the de facto elements of the crime committed. As
a general rule, the Romanian Criminal Procedure Code states that the
proposals for administering evidence may be admitted or rejected moti-
vated by the courts of law, under the respect of special feature of evi-
dence - pertinent, conclusive and useful.

The main legislator’s argument for this provision is related to the fact
that forensic expertise reports do not meet in some cases the three
above-stated conditions, as well as other conditions referring to their le-
gality.

From the jurisprudence point of view, taking into account the general
trend drawn up by the High Court of Cassation and Justice of Romania,
the evidence administered in criminal cases should be analysed under
the umbrella of its admissibility.13 In this respect, the doctrine has admit-
ted that the activity of finding the truth in criminal cases depends on the
legal conditions of administering evidence during the criminal proceed-
ings.

Moreover, according to the Article 5 of the Romanian Criminal Pro-
cedure Code, reported to the Article 6 of the European Convention on
Human Rights, the court of law has the duty to clarify cases entirely, un-
der all aspects de iure and de facto, based on evidence stated by legal
rules of evidence, gathered by the judicial bodies according to the Arti-
cle 100 and the Article 101 of the Romanian Criminal Procedure Code,
otherwise the latter might be rejected by the court of law.14

As a matter of fact, it is highlighted that the report of forensic exper-
tise ordered in criminal case should be administered on the issue of es-

13 See VOLONCIU, N. Tratat de procedurd penald: Parte generald: Vol. I. 2-a ed. Bucuresti:
Paideia, 1996. 511 p. ISBN 973-9131-01-8.

14See Decision of the High Court of Cassation and Justice of Romania Ref. No. 168/A/2021
[2021-06-22].
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tablishing the authenticity of signatures issued from the parties involved.
The jurisprudence has stated that the signatures on the statement of
2011 and the other documents disputed by the victim were not carried
out by that person and the forensic expertise could not establish the per-
son to whom the signatures belong.!> Equally, the jurisprudence has ad-
mitted that the admissibility of the forensic means of evidence would
contribute to the proof of the witnesses’ unfair testimony, also combated
by the burden of proof through different forensic expertises, ordered by
the court of law.16

Moreover, the court of law has the main duty of assessing conclu-
sions provided by the forensic evidence report on the contradictory is-
sues. In fact, the conclusions of such report stated that “According to the
2016 expertise report, the signatures applied on behalf of the victim on
the two documents rewritten were not carried out by that person, but
they were made through free imitation of the authentic signatures which
belong to civil party.”1”

Thus, the condition of admissibility of evidence is rightly observed by
the court of law in cases in which there is evidence administrated which
combats the allegations submitted by the parties. Taking into account
this solution provided by the forensic science in criminal cases, it could
be concluded that if the evidence administered result that the defendant
is the person who committed the offense, then the court of law should
admit the defendant’s request on carrying out specific forensic expertise,
in order to combat the other parties’ statements.

Another jurisprudence practice emphasized by the doctrine in crimi-
nal matters is that in criminal cases in which the means of evidence con-
clude to probative elements, any request of administering the other
means of evidence could be rejected by the court of law as unlawful
ones.18 This is because the court of law assures the respect of the princi-

15 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 126/A/2021
[2021-04-23].

16 See also a similar point of view in Decision of the High Court of Cassation and Justice of Ro-
mania Ref. No. 20/4/2020 [2020-01-22], and in MAGHERESCU, D. Teoria generald a exper-
tizelor criminalistice. 1-a ed. Bucuresti: Hamangiu, 2021, pp. 257-258. ISBN 978-606-27-
1804-6.

17 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 126/A/2021
[2021-04-23].

18 See Decision of the High Court of Cassation and Justice of Romania Ref. No.312/A/2018
[2018-11-27], and also in MAGHERESCU, D. Teoria generald a expertizelor criminalistice.
1-a ed. Bucuresti: Hamangiu, 2021, p. 258. ISBN 978-606-27-1804-6.
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ple of solving criminal cases in reasonable time, an imperative condition
of criminal proceedings?!? stated by the Article 6 paragraph 1 of the Euro-
pean Convention on Human Rights.20

The value of due process should be viewed in accordance with the
provisions regulated by the Romanian Criminal Procedure Code, which
state that “The judicial bodies are obliged to carry out the investigation
and judgment activities in accordance with the proceedings guarantees
and parties’ and main process parties’ rights, in such a manner so that
the offences committed would be discovered in time and completely, no
innocent person to be charged illegally and any person who committed
an offence to be punished according to the criminal law in reasonable
time.”21

Finally, ruling a decision based on forensic expertise reports submit-
ted in criminal cases emphasizes another aspect of the judiciary that
arises a particular interest for the current section. At the stage of decision
making in criminal cases, the court of law has the main role of assessing
expertise reports, on the one hand, and the conclusions stated by the ex-
perts, on the other hand. Both activities are connected to each other in
a common unit that the judicial decision pronounced will provide. From
this consideration, the court of law may rule its decision based either on
the expertise reports exclusively, or through corroborating them with the
other rules of evidence, also administered in criminal case.22

On the one hand, specific for the judicial activity during the judgment
phase of criminal proceedings is the corroboration of the forensic exper-

19 See PERGAM]I, F. Next Generation EU and the Reform of Statutes of Limitation: Old and
New Problems Regarding the Reasonable Length of Proceedings. KOINONIA. 2021, vol. 45,
pp. 341-358. ISSN 0393-2230; and SMITH, A. and S. MADDAN. Misdemeanor Courts, due
Process, and Case Outcomes. Criminal Justice Policy Review [online]. 2020, vol. 31, no. 9,
pp. 1312-1339 [cit. 2022-02-16]. ISSN 1552-3586. Available at: https://doi.org/10.1177/
0887403420901759.

20 See the European Convention on Human Rights, adopted by the Council of Europe on
4 November 1950, into force from 1953; see also TELEKI, C. Applicability of Article 6(1)
ECHR. In: C. TELEKI. Due Process and Fair Trial in EU Competition Law: The Impact of Arti-
cle 6 of the European Convention on Human Rights [online]. 1sted. Leiden; Boston: Brill
Nijhoff, 2021, pp. 101-128 [cit. 2022-02-16]. Nijhoff Studies in European Union Law,
vol. 18. ISBN 978-90-04-44749-3. Available at: https://doi.org/10.1163/97890044474
93_008.

21Tn accordance with the Article 8 of the Romanian Criminal Procedure Code, corroborated
with the Article 6 of the European Convention on Human Rights.

22 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 174/A/2021
[2021-06-24].
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tise reports with the witnesses’ testimony,?? as it has already provided
earlier. In the activity of assessing evidence administered in criminal cas-
es, the court of law will appreciate the forensic expertise report which
corresponds to the questions requested by the judicial bodies, also thor-
oughgoing studies from a scientific point of view and very difficult to be
combated by the other means of evidence.

On the other hand, the opinions expressed by the experts may be
a key element of assessing other evidence administered in criminal cases
which does not have pre-established judicial value.2* More particularly,
the issue involved is subordinated to the general process of assessing ev-
idence proceeded by the court of law at the stage of deliberation in crim-
inal cases and constitutes a serious criticism of basic principles, but not
those of legality of decision pronounced.

For this consideration, the doctrine has also focused its attention on
the aspects of legality and basic principles of law in the procedure of as-
sessing expertise reports. Both aspects are relevant in the process of
making decision in criminal matters, in purpose to find the truth in crim-
inal cases beyond any reasonable doubt.25 Moreover, a judicial decision
in criminal cases should imperatively be pronounced in accordance with
the principles of due process and fair trial as well.

Conclusions

Analysing the doctrine in criminal matters along with the case-law
presentation of the jurisprudence in Romania, it could be highlighted that
the main rules and principles of criminal forensic science are useful for
the courts of law in the process of decision making, particularly in cases
of serious homicides, road accidents, corruption, counterfeiting and so
on. Respecting it (i.e. the rules and principles) has consequences

23 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 140/A/2021
[2021-05-06]; and Decision of the High Court of Cassation and Justice of Romania Ref.
No. 174/A/2021 [2021-06-24].

24 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 174/A/2021
[2021-06-24].

25See JELLEMA, H. The Reasonable Doubt Standard as Inference to the Best Explanation.
Synthese [online]. 2021, vol. 199, no. 1-2, pp. 949-973 [cit. 2022-02-16]. ISSN 1573-0964.
Available at: https://doi.org/10.1007/s11229-020-02743-8; and MULAK, J. The Principle
of the Public of Criminal Proceedings as an Attribute of the Right to a Fair Trial. The Law-
yer Quarterly. 2021, vol. 11, no. 3, pp. 518-533. ISSN 1805-8396.
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throughout the entire activity of criminal proceedings, especially in the
area of gathering evidence by means of forensic science.

The legality of carrying out forensic activity of expertise is regulated
by the Articles 172 - 181 of the Romanian Criminal Procedure Code, as
well as by other specific provisions in the matter.2¢ The results of forensic
expertise reports should ground the conclusions the experts have
achieved during their examination activity. This procedure is also of an
important value due to the fact that the judicial decisions made in crimi-
nal cases by the courts of law will be based on the conclusions reported
by experts. This means that referring to erroneous opinions stated by the
experts, the courts of law will pronounce illegal decision. Otherwise,
a forensic report which respects entirely the principles and rules of gath-
ering evidence within a forensic framework will provide the courts of law
with legal conclusions and opinions and, consequently, will generate
aright solution made at the end of criminal proceedings, based on con-
clusive, pertinent and legal forensic evidence.

For these reasons, the principle of legality should imperatively char-
acterize the forensic activity of the judicial experts, on the one hand, and
the criminal proceedings activity, on the other hand.
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The Effect of the Roman Law
on Punishment!

Michal Alac¢

Abstract: The laws of advanced democracies are often inspired by the Ro-
man law. The Slovak Republic is no exception. In the area of punishment, it
is even one of the most important institutes. The institute of necessary de-
fence is based on the principle of vim vi repellere licet and creates condi-
tions for the protection of life, health and property in cases where these are
not capable of being ensured by the state authorities. The principle of ne bis
in idem provides protection against repeated punishment of the offender
for the same act and is one of the greatest guarantees of maintaining legal
certainty.

Key Words: Roman Law; Administrative Punishment; Punishment; Princi-
ples; Necessary Defence; Presumption of Innocence; the Slovak Republic.

Introduction

The Roman system of punishment of an unlawful conduct can be easily
summed up into two key words: punishment and deterrence. To render
someone liable through litigation was very fast and the enforcement of
the punishment even faster. Punishments were often public and cruel in
order to fulfil their deterrent effects, although this was not a general rule
and did not apply to everyone. In some cases, upper class members were
allowed to commit suicide, instead of public punishment.

In the Roman system, punishment of individual crime depended on
civil status and social class of the offender. During the era of Republic and
at the early beginnings of Empire, punishment for a citizen (civic) was
less severe than for a foreigner (peregrinus). Moreover, citizens had the
right to appeal, whereas foreigners did not. Punishments were most se-
vere for slaves.

1 The presented paper was carried out within the Project of the Slovak Research and De-
velopment Agency entitled “The Roman-canonical Influences on the Slovak Public Law”, in
the Slovak original “Rimsko-kdnonické vplyvy na slovenské verejné prdvo”, project
No. APVV-17-0022, responsible researcher prof. JUDr. Mgr. Vojtech Vladar, PhD.
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Modern laws regulating criminal liability and administrative liability
departed from the Roman methods, mainly in differentiation of sentences
based on social status of offender; however, even today it is possible to
find some institutes or principles which have origins in the Roman law
and still apply nowadays.

1 Criminality of conduct and vim vi repellere licet

The purpose of the state apparatus is, besides others, to maintain inter-
nal order of a state in order to ensure protection of society as a whole.
Objectively speaking, it has never been possible to ensure protection of
an individual and that is why every individual is forced to protect his/her
life, health and property of himself/herself as well as the life, health and
property of his/her relatives. However, in the case of prevention of one’s
own life, health and property or the life, health and property of his/her
relatives from being harmed, it is highly possible that life, health and
property of someone else will be harmed. In such scenario, this person
hypothetically gets himself/herself into very inconvenient position in the
eyes of the law; such conduct has merits to be specified as a certain type
of an offence or a crime. For instance, if there is a physical attack present
where one person - an aggressor attacks other person - a defender and
the defender would in the effort to protect his/her life, health or property
head off the attack by harming health of the aggressor by several fist
punches into the face area causing injuries and, therefore, harming his/
her health. By this conduct, both parties could commit a battery under
the Article 156 of the Act of the National Council of the Slovak Republic
No.300/2005 Coll. Criminal Code, as amended (hereinafter referred to as
the “Criminal Code”), which states that a person commits a tort of battery
if this person intentionally harms the health of other person. The aim of
an aggressor to harm health of a defender is in this case obvious and
foreseeable. The aim of a defender is to head off the possible or continu-
ous attack and so protect his/her health or life; the defender does not in-
tend to harm the aggressor. However, we may take into consideration
provisions of the Article 157 of the Criminal Code, according to which
a person can commit a crime if by a negligent conduct this person seri-
ously harms one’s health. In the case of less severe harm of health this
may be specified as the tort of battery. According to the Article 49 para-
graph 1b) or 1d) of the Act of the Slovak National Council No. 372/1990
Coll. Code of Offences, as amended (hereinafter referred to as the “Code
of Offences”), a person commits an offence if by a negligent act this per-
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son harms health of others or intentionally disturbs coexistence of citi-
zens by making threats of bodily harm or battery, false accusations, spite-
like actions or other disrespectful behaviour.

Based on the abovementioned description of factual and legal situa-
tion, it can be concluded that defender’s effort to protect his/her life,
health or property may be treated as an unlawful conduct which can be
specified as a tort or a crime. By such legislation, the state may press on
people to tolerate violence against them from the part of other citizens
with the aim to harm their life, health or property and forces them to re-
frain from whatever kind of self-defence, yet the state did not ensure pro-
tection of such victim either. This situation may play very convenient role
for the aggressor, because the only protection for the defender is the de-
terrent factor of possible criminal or administrative sanctions for the ag-
gressor.

In the eyes of law, this situation is very inconvenient for the defend-
er, so that legislature had to develop legal conditions allowing the de-
fender - potential injured party to protect his/her life, health and proper-
ty efficiently. The Roman law is a proper place for legislature to look for
the inspiration. Vim vi repellere licet is the principle which allowed im-
mediate defence in cases when life, health or property of the attacked
person were endangered. It is the principle which laid basis for the mod-
ern legal arrangement of the institute of necessary defence, which is not
considered as a criminal act.

According to the Code of Offences, the use of reasonable defensive
force to head off a possible attack for purposes protected by law is not
treated as an offensive conduct.

According to the Article 13 of the former Act No.140/1961 Coll
Criminal Code, a conduct which is under usual circumstances considered
as a delict is not categorised as a delict if its purpose was to head off pos-
sible or continuous attack, as specified by this law. We cannot categorise
an act as a necessary defence unless it is adequate to the nature and se-
verity of an attack. The criminal law laid provision that conduct which is
under usual circumstances considered as a delict by which person tried
to head off attack to democratic people’s republic, its socialist nature,
best interests of working public or an individual is not a delict if there
was arisk of an immediate or continuous attack and defence was ade-
quate to the severity of such attack.
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From these quotations of the provision, it implies that legislation
takes into account the necessity of the right to defend one’s life, health
and property. The legislation also takes into account the fact that person
who is the subject of the possible attack and person who will eliminate
the attack does not have to be one and the same person. Let us picture
a situation where after the first hit the injured party loses consciousness
and arandom passer-by becomes the defender. The same applies if the
injured party is not objectively able to eliminate the attack by himself/
herself due to the obvious outnumber of attackers. Due to this fact, any
person who is a witness of the attack or possible attack is entitled to act
in necessary defence under the protection of law.

To prevent a misuse of this right, legislation has to set regulations
under which a criminal conduct is not categorised as criminal. First con-
dition is that act is really an attack, which means a conduct with the in-
tention to cause harm or jeopardy. The attack must be happening or be
highly possible to happen at the time of defender’s effort to eliminate it.
At this very moment, a rationally thinking person can, based on current
circumstances, conclude that offender is about to cause harm or jeop-
ardy. Risk must be at such a high level that the defender has grounds to
assume that the attacker will finish this harmful act.

It is also necessary to make an objective assessment of the duration
of the attack. A person cannot be acquitted if the act of defence happens
in the time when the attack was not happening or there was not continu-
ing risk of the attack, for example when the aggressor has already left the
defendant. In such case, this can be categorised as an attack from the side
of the defender and so that the defender can be held liable. If the offender
gets hold of injured party’s possessions, the attack continues, until the
offender keeps possessions. The attack also continues if the aggressor
stops violence for a short period of time due to the lack of energy. The
attack continues, until the offender keeps infringing the interest protect-
ed by law.

The Code of Offences does not expressly state that there could be an
elimination of a continuous attack, but, through logical argumentation or
rules of law interpretation, it can be concluded that a concerned person
does not fulfil conditions for a criminal offence by such conduct if this
person defends oneself in adequate manner from an attack which is con-
tinuing, which means defending from a continuous attack. It arises from
the very nature of the necessary defence and the extreme urgency law
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that legislation intended to create such conditions which allow a person
to provide protection of interest protected by law and that is the reason
for necessity to interpret the quoted regulations of offences in a broader
sense, in respect of factual development of the attack and to apply them
not only on a risk of possible attack, but also on a continuing attack.

To prevent a misuse of the right to necessary defence, the intensity of
defence has to be clearly set out, so that the conduct of a defender can be
categorised as a necessary defence. Under the Article 25 paragraph 2 of
the Criminal Code, a conduct cannot be considered as anecessary de-
fence if the defence was not adequate to the severity of the attack and
mainly to its manner, place, time and circumstances concerning both the
aggressor and the defender. The Code of Offences provides that the act of
necessary defence has to be carried out in an adequate manner. Notwith-
standing that the Code of Offences does not clearly set out what is the
appropriate and adequate manner, per analogiam it is possible to apply
the rule of interpretation under the Article 25 paragraph 2 of the Crimi-
nal Code and so to regard the adequacy in relation to the manner of the
attack, place and time, circumstances concerning the aggressor or the de-
fender. It is necessary to point out the fact that in majority of cases, the
only way to make the defence effective is if it is of greater intensity than
the attack and that is why it is not possible to a priori assume that it can
be categorised as a delict if the conduct of the defender is of greater in-
tensity than the conduct of the aggressor. On the contrary, the defending
conduct is usually of greater intensity than the conduct of the aggressor,
because the purpose of a defence is to head off or to eliminate the inten-
tion of the aggressor to carry on in the act of attack or to repeat it.

Over the time, application of the theory into practice proved that the
act of necessary defence evokes excessive actions caused by emotional
distress of the person who protects one’s rights guaranteed by law,
which causes that this person is not able to estimate the adequate level of
intensity of the defensive act and protects one’s rights inadequately. Leg-
islation governs under the Article 25 paragraph 3 of the Criminal Code
that the person who heads off an attack in an inadequate manner will not
be guilty if the act happened under the pressure and emotional distress
caused by the attack, especially due to the disorientation, fear or fright.
These are the circumstances under which a person is acting within the
law if the defender was facing strong emotional distress during the at-
tack, which made him/her react inadequately to the threat or attack it-
self. Legislation also takes into account the so-called putative necessary
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defence, which means supposed defence or defence against supposed at-
tack. Under the Article 25 paragraph 4 of the Criminal Code, if some-
body’s presumption of an attack is false, the possibility of a criminal lia-
bility for the act of negligence is not excluded if the incorrect presump-
tion has its basis in the act of negligence.

In relation to the institute of necessary defence, it is important to
state that provision of legislation concerning offences is very brief, so
that it is necessary to per analogiam also apply provision of criminal law
relating to excessive necessary defence, which means, it is necessary to
perceive the intensity of an attack and defence, and provision concerning
putative defence. Private defence is a right which enables defence against
an attack or threat of one’s best interests without the risk of a legal liabil-
ity. However, there is no possibility to assess whether the conduct will be
classified as a crime or an offence at the time when the attack is happen-
ing and, for this reason, the person acting in defence should have uniform
rules how to act in private defence, regardless the later legal qualification
of that conduct.

Finally, it is important to highlight the fact that in the case of sub-
suming the conduct under the law of necessary defence, this conduct
lacks one of the aspects of criminal liability or administrative liability and
that is the illegality of the conduct.

2 Ne bis in idem

The first historical basis of the doctrine ne bis in idem is to protect an in-
dividual from arbitrariness of judging the individual several times for the
same act, based on different qualifications. The first mention of this doc-
trine comes from the Roman era where Praetor’s prohibition created this
definite form - “bis de eadem re ne sit actio”. There is no possibility to cast
doubt that this doctrine is one of the basic citizen’s rights towards juris-
diction. It became the fundamental principle of criminal law.2

In private law, this procedure is known under the term res iudicata,
as a reflection of a decision which is relatively unchangeable, understood

2 See the proposal of Advocate General Yves Bot in Criminal Proceedings against Piotr Kos-
sowski [2016-06-29]. Judgement of the Court of Justice of the European Union, 2016, C-
486/14.
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in a broader sense as reassurance through an act of predictability of a de-
cision, in terms of pre-existing settled case-law.3

Ne bis in idem and res iudicata are in their essentials instruments to
maintain legal certainty for the party to the proceedings in the case that
the legal matter has been already judged. Obviously, these principles in
their essentials also pose a barrier in procedure to other involved author-
ities. In this case, we can talk about barrier of lis pendens.

The aim of the above-mentioned principle is to prevent government
to prosecute someone more than once for the same crime, which means
that a person cannot be sentenced for a conduct which he/she has al-
ready been convicted for, or sanctioned for, or presumed innocent or au-
thorities has already judged differently in the given case. To decide
whether the principle ne bis in idem was not breached, the relevant au-
thority has to examine, whether the conduct is identical from the factual
point of view (development of action), the circumstances of the case
were the same, and usually also the personal aspects (the same persons
or legal entities involved).

The procedural regulations state several alternatives for how should
authorities act to respect the ne bis in idem principle.

According to the Article 9 paragraph 1e) of the Act of the National
Council of the Slovak Republic No.301/2005 Coll. Criminal Procedure
Code, as amended (hereinafter referred to as the “Criminal Procedure
Code”), prosecution cannot be initiated if it has already started, cannot be
carried on and has to be stopped, if it concerns person who has already
been prosecuted for the same conduct and prosecution was completed
with a legally valid judgement, or if it was legally discontinued, suspend-
ed on condition and the defendant proved himself/herself, or if prosecu-
tion was settled, if the judgement was not set aside.

Under the Article 215 paragraph 1d) of the Criminal Procedure Code,
the prosecutor drops proceedings if prosecution is inadmissible under
the Article 9 of the Criminal Procedure Code. The court will stay off pro-
ceedings on the same grounds.*

w

See MACH, P. Ne bis in idem - aktualne variacie starej zasady. In: V. VLADAR, ed. Verejné
prdvo na Slovensku av Eurdpe: Aktudlne problémy a rimsko-kdnonické suvislosti. 1.vyd.
Praha: Leges, 2019, p. 158. ISBN 978-80-7502-424-4.

See the Article 281 paragraph 1 of the Criminal Procedure Code.

ES
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Similar provision reflecting the principle ne bis in idem is contained
in the Code of Offences. Under the Article 76 paragraph 1g) of the cited
Act, an administrative body will terminate proceedings if it is found out
that the conduct has been validly judged by an administrative body or
a competent law enforcement authority.

The law concerning administrative proceedings (administrative law)
in the Article 30 paragraph 1, as amended, lays down that administrative
authority terminates proceedings if it establishes that different adminis-
trative authority has already started proceedings of the case, unless both
authorities decided otherwise, or if proceedings have already begun at
the court, if separate law does not lay down differently or if the valid
judgement has been already given and the factual situation did not
change significantly.

Diction of the quoted provisions implies that the acting authority is
obliged to terminate proceedings if the case has been lawfully closed or if
proceedings of the mentioned case have already started. In this case, it is
a mandatory obligation to terminate proceedings. It implies from the im-
perative form “shall terminate”.

In practice, an apparent collision is common in which case competent
authorities hold legal proceedings with the aim to held criminal liability
or administrative liability and on many occasions parties claim alleged
breach of the ne bis in idem principle, which means the legal certainty of
the party is also breached. The first one is proclaimed collision of disci-
plinary action and dismissal from service under the Article 192 para-
graph 1e) of the Act No. 73/1998 Coll.,, as amended, concerning civil ser-
vice of members of the Police Forces, the Slovak Information Service,
members of the Judiciary Guards and Prison Wardens Corp and the Rail-
way Police. The second collision is criminal penalty and dismissal from
service under the Article 192 paragraph 1e) of the cited Act.

The doctrine ne bis in idem is expressed in the Constitution of the
Slovak Republic under the Article 59 of the Act No. 73/1998 Coll. laying
down that disciplinary measure cannot be imposed if member of civil
service has been already convicted. In the case that disciplinary measure
has been already imposed before, it will be cancelled coming into force
by the day of imposition. At the same time, provision expressis verbis
states that imposition of disciplinary measure for disciplinary miscon-
duct or for conduct which has features of an offence does not exclude the
possibility of dismissal from service for such conduct if after imposing
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disciplinary measure new circumstances have been revealed, reasoning
the dismissal of a member from civil service. The Article 59 in connection
with the Article 192 paragraph 1e) was a subject of many disputes when
applied into practice.

The Regional Court in Bratislava during proceedings under file num-
ber 55z 110/2002 stated: “Based on defendant’s objection that he has
been already disciplinary sanctioned, the Court states that imposition of
disciplinary measure itself does not exclude a possibility for his superior to
also take personnel action under the Article 192 paragraph 1e) of the Act
No. 73/1998 Coll.”s

It is important to also point out another legal opinion of the Regional
Court in Bratislava which stated during proceedings under file number
1S/2/2007: “The Court identifies with opinions of defendant that legal ac-
tion concerning his dismissal from civil service under the Article 192 para-
graph 1e) of the Act No. 73/1998 Coll. cannot be artificially associated with
criminal proceedings themselves or disciplinary action itself. The aim of
criminal proceedings or infringement procedure is to establish if facts of
the case comply with the definition of criminal conduct or law of offences.
Competent superior decides, whether member of civil service should be
dismissed from the service or not, based on his/her own opinion in compli-
ance with law, and decides in a separate personnel action independently
from result of criminal proceedings or offence proceedings. Aforementioned
procedure complies with the Article 238 paragraph 4 of the Act [...] Law
contains the competence to act in personnel matters separately, without
obligation to wait for the result of criminal proceedings or offence proceed-
ings. Only decision of competent authorities whether criminal conduct or
offence or other type of delict was committed is legally binding for compe-
tent superior. However, even not guilty verdict does not mean that member
of civil service did not breach oath of office [...] Conduct of applicant in sep-
arate personnel procedure was not categorised as an offence but as
a breach of the oath of office and as such was also proved in personnel pro-
cedure [...] The Court states that the question of guilt of criminal conduct
and also offence is not a preliminary question to which answer does not af-
fect dismissal of applicant under the Article 192 paragraph 1e) and that is
why simultaneous criminal proceedings or offence proceedings against ap-
plicant do not affect personnel action. Therefore, the defendant is not

5 See Judgement of the Supreme Court of the Slovak Republic Ref. No. 5 57 110/2002.
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obliged to terminate action and to wait for the final judgement of compe-
tent authorities.”

In the context of the second collision, it is necessary to state that
these are two separate independent proceedings. Question of guilt does
not have characteristics of preliminary question and does not condition
the final result of personnel action. The Supreme Court of the Slovak Re-
public came to the same conclusion as abovementioned in proceedings
under file number 1 Sz-0-NS 24/2004: “The Court of Appeal identifies with
legal opinion of the defendant that question of quilt of criminal conduct is
not a preliminary question and dismissal of applicant under the Article 192
paragraph 1e) of the Act No. 73/1998 Coll. does not depend on the answer
to the question of guilt. That is the reason why simultaneous criminal pro-
ceedings against applicant do not affect personnel action. Therefore, de-
fendant was not obliged to terminate action and to wait for the final
judgement of competent authorities acting in this case.”” There is also
stated in proceedings under file number 7 Sz 63/2003: “If defendant act-
ed against applicant without regards to result of legal proceedings, the
correct procedure was followed, because legal proceedings do not affect
dismissal from civil service in relation of the claimant and the defendant.”

The principle ne bis in idem, however, does not apply absolutely. It
can be overruled by retrial. It is a special correctional procedure included
in both the Criminal Procedure Code and the Administrative Procedure
Code. Due to the fact that this is a significant interference with concern-
ing persons, the Criminal Procedure Code and the Administrative Proce-
dure Code set strict regulations when to allow retrial.

It often happens that police officer dismissed from civil service due
to the breach of oath of office or duty appeals for retrial and termination
of judgement based on acquit and so new circumstances and evidence
were established in addition, which neither police officer nor his/her su-
perior were aware of at the time of proceedings and so could not have
been applied, but which could have had major effect in the decision mak-
ing process.

In the abovementioned case, we cannot come to conclusion that cri-
teria for retrial are automatically met, as there are different circumstanc-
es considered at legal proceedings than at the personnel action concern-

6 See Judgement of the Regional Court in Bratislava Ref. No. 1 S/2/2007.
7 See Judgement of the Supreme Court of the Slovak Republic Ref. No. 1 SZ-0-NS 24/2004.
8 See Judgement of the Supreme Court of the Slovak Republic Ref. No. 7 SZ 63/2003.
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ing dismissal. Verdict of acquittal cannot automatically result in pre-
sumption that police officer did not seriously violate service discipline or
oath of office either and that he/she did not breach law regarding rele-
vant legal provisions. The above-stated legal opinion has been agreed
upon also by the Supreme Court of the Slovak Republic under proceed-
ings file number 1 Sz-0-NS 152/2005.°

In proceedings under file number 8 Szo 48/2013, the Supreme Court
of the Slovak Republic stated that “Question of criminal liability does not
have to be identical with circumstances which create basis for personnel
action. The serious breach of oath of office or duty cannot be conditioned
by committing a crime. Due to these reasons, verdict of acquittal submitted
by claimant itself is not evidence that claimant did not commit criminal
conduct in the examined decision of defendant.”10

Verdict of acquittal in the subject matter can pose a reason for retrial,
but it is not guaranteed. It is a duty of competent authority to examine if
circumstances which led to the acquittal lay legal basis for retrial.

3 Praesumptio boni viri and in dubio pro reo

Presumption of innocence is one of the most important rights guarantee-
ing suspect of criminal conduct that a person is innocent, until competent
authorities do not declare his/her guilt in accordance with law.

It is one of the basic guarantees for an accused or convicted individu-
al that authorities will act in compliance with law and rights. This right is
recognised by many international conventions, as for instance by the
Universal Declaration of Human Rights, the Charter of Fundamental
Rights and Freedoms (Article 40 paragraph 2), Convention for the Pro-
tection of Human Rights and Fundamental Freedoms (Article 6 para-
graph 2).11

Presumption of innocence is guaranteed by the Constitution of the
Slovak Republic which states in the Article 50 paragraph 2 that every
person against which are brought proceedings is considered innocent,

9 See Judgement of the Supreme Court of the Slovak Republic Ref. No. 1 SZ-0-NS 152/2005
[2006-04-27].

10 See Judgement of the Supreme Court of the Slovak Republic Ref. No. 8 SZo 48/2013 [2014-
09-18].

11See Universal Declaration of Human Rights [1948-12-10]; and Convention for the Protec-
tion of Human Rights and Fundamental Freedoms [1950-11-04].
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until the court finds this person guilty. The Code of Offences and the
Criminal Procedure Code follow up the constitutional law.

The Code of Offences in the Article 73 paragraph 1 constitutes that
citizen is accused of an offence after competent authorities start first
procedural act against him/her. This citizen is considered innocent, until
the court finds this person guilty. The Criminal Procedure Code in the Ar-
ticle 2 paragraph 4 states that any individual subject to proceedings is
considered innocent, until the court finds this person guilty.

Following the abovementioned information, it is necessary to note
that proceedings concerning offences and criminal proceedings are based
on same principles, because their substance is the same, to clarify cir-
cumstances of unlawful conduct, to subsume them under respective ele-
ments of an offence, to establish identity of perpetrator, to assess the rel-
evant legal regulations and to held perpetrator accountable for criminal
conduct. The Constitutional Court of the Slovak Republic came to the
same conclusion that in important characteristics these proceedings are
the same, as stated in proceedings under file number II. US 133/2013:
“From the point of view of the Constitutional Court, the Court agrees with
complainant who pointed out during both the administration proceedings
and the court proceedings that proceedings concerning offence should be,
in fact, considered as criminal proceedings with application of rules indis-
pensable for criminal proceedings. The main factor is presumption of inno-
cence and the right of tried person to decide freely about the manner of de-
fence during respective stage of proceedings. Part of this right is also a free
decision if and to what extent will defendant comment on accusations
which he/she is facing. Decision of defendant in these matters is also part of
procedural rules and defendant is liable for the result of proceedings. That
is to say, it is responsibility of defendant to decide what defence will be the
most convenient and efficient, but, at the same time, defendant is responsi-
ble for these decisions even if they show to be inefficient.”2

Person accused of an offence or a crime is considered innocent if his/
her guilt is not proved in compliance with law, which means final deci-
sion of one of the competent authorities or the court that defendant is
guilty. Not proved guilt has equal legal value and effect as proved inno-
cence, which means that it is not defendant’s duty to prove his/her inno-

12See Decision of the Constitutional Court of the Slovak Republic Ref. No. IL US 133/2013
[2013-02-14].
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cence, because burden of proof is on the competent authority or the
court.13

The Supreme Court of the Slovak Republic in proceedings under file
number 10 Szd 23/2011 stated that “The Code of Offences under the Arti-
cle 73 paragraph 2 provides basic procedural rights and duties of accused
individual. In comparison with administrative proceedings which is provid-
ed in administrative body of law, it gives defendant broader scale of proce-
dural rights. Realisation of presumption of innocence means that compe-
tent authority has legal obligation to prove guilt of defendant beyond any
doubt, otherwise authority has to issue judgement in favour of plaintiff.”1*
In another proceedings under file number 6 Szo 34/2007 (R 11/2014),
the Supreme Court of the Slovak Republic also stated that “Realisation of
presumption of innocence in proceedings means that competent authority
is legally obliged to prove that defendant is guilty beyond reasonable
doubt, otherwise authority has to issue judgement in favour of plaintiff (in
dubio pro reo).”5

In the context of the quoted opinion of the Supreme Court of the Slo-
vak Republic, it is necessary to point at the fact that presumption of inno-
cence is closely connected with the principle in dubio pro reo, meaning
“when in doubt, for the accused”. This formulation has been known since
the medieval period, although the principle is based on ideas of the Ro-
man law, appearing mainly in works of Ulpian, but in different formula-
tions. Substance of this principle is obligation of authorities or the court
to decide in favour of defendant if circumstances of conduct and identity
of culprit were not clearly established beyond any doubt. The Supreme
Court of the Slovak Republic stated in proceedings under file number
3 SZo 35/2011 that “... Merits of an offence are characterised by four ob-
ligatory features which are subject, subjective side, object and objective
side. For clarification of an offence and sanctioning, these have to be com-
pulsorily fulfilled and established cumulatively. If even one aspect of merits
has not been clarified, it cannot be classified as offence. If existence of any

13 See SPISIAKOVA, H. Zdkon o priestupkoch: Komentdr. 1. vyd. Bratislava: Wolters Kluwer,
2015, p. 447. 1SBN 978-80-8168-187-5.

14 See Judgement of the Supreme Court of the Slovak Republic Ref. No. 10 Szd 23/2011 [2012-
04-25].

15 See Judgement of the Supreme Court of the Slovak Republic Ref. No. 6 SZo 34/2007 [2007-
11-27].R11/2014.
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part of merits is doubtful and was not clearly proved beyond any doubt, the
principle in dubio pro reo is applied (when in doubt, for the accused).”16

Summary

From the above-stated analysis of the mentioned principles applied in
proceedings, for the imposition of a sanction for an infringement shows
the important role the Roman law playing in the creation and application
of modern legal codes. Although the individual legal norms that incorpo-
rate the Roman law principles into the legal order of the Slovak Republic
underwent a development that reflected the needs of application prac-
tice, the essence of these principles always forms an immanent part of
the legal regulation of punishment. Some of the institutes are so im-
portant for preserving the rule of law that they are enshrined directly in
the Constitution of the Slovak Republic. When drafting legislation, the
legislator and the relevant state body must take into account the consti-
tutional norms in question when applying the law, which guarantees the
persons concerned protection against abuse of the law.
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Zmluvna pokuta v pracovnom prave?
Kratke zamyslenie sa nad dohodou o penaznej
nahrade v § 62 ods. 8 a § 83a ods. 5
Zakonnika prace!

Contractual Penalty in Labour Law?
A Brief Reflection on the Agreement on Monetary
Compensation in Paragraph 62(8) and Paragraph 83a(5)
of the Labour Code

Veronika Zoric¢akova

Abstract: In the paper, the author deals with the issue of a contractual
penalty in labour relations, while the reason for reopening this issue was
the ongoing unclear nature of the agreement on monetary compensation in
the provision of § 62 paragraph 8 and § 83a paragraph 5 of the Slovak La-
bour Code. After a theoretical introduction to the contractual penalty, its
nature, functions and relationship to liability for damage under civil law
and commercial law, she concludes that monetary compensation agree-
ments, in fact, are contractual penalty agreements. However, they are cha-
racterized by peculiarities that affect the potential relationship of the gen-
eral civilian regulation of the contractual penalty, especially in terms of the
relationship of monetary compensation and liability for damage caused by
violation of the same obligation and the moderating right of the court. In
conclusions, she briefly formulates possible future relation between the Slo-
vak Civil Code and the Slovak Commercial Code and she agrees with the
need to set up full subsidiarity of the Civil Code to the Labour Code.

Key Words: Labour Law; Contractual Penalty; Damages; Sanction; Dam-
age Compensation; the Slovak Republic.

Abstrakt: Autorka sa v prispevku zaoberd problematikou zmluvnej pokuty
v pracovnoprdvnych vztahoch, pricom podnetom pre znovuotvorenie tejto
otdzky bol nevyjasneny charakter dohody o periaZnej ndhrade v ustanove-

-

Prispevok je sucastou rieSenia vyskumného projektu financovaného Agentirou na pod-
poru vyskumu a vyvoja ¢. APVV-18-0443 s nazvom , Prieniky pracovného prdva do inych
odvetvi stikromného prdva (a vice versa)“, zodpovedny riesitel’ prof. JUDr. Mgr. Andrea Ol-
Sovska, PhD.
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niach § 62 ods. 8 a § 83a ods. 5 slovenského Zdkonnika prdce. Po teoretic-
kom tivode o zmluvnej pokute, jej povahe, funkcidch a vztahu k zodpoved-
nosti za Skodu podla ob¢ianskeho prdva a obchodného prdva tak dospieva
k zdveru, Ze dohody o periaznej ndhrade st dohodami o zmluvnej pokute.
Vyznacuju sa vsak osobitostami, ktoré maju vplyv na potencidlny vztah
vS§eobecnej civilistickej upravy zmluvnej pokuty, najmd co do prevzatia rie-
Senia vztahu periaZnej ndhrady a spésobenej Skody porusenim tej istej po-
vinnosti, ako aj moderacného prdva sudu. V zdvere v krdtkosti formuluje
mozné budice nastavenie slovenského Obclianskeho zdkonnika a sloven-
ského Obchodného zdkonnika a prikldria sa k ndzoru o potrebe ukotvenia
plnej subsidiarity Obcianskeho zdkonnika k Zdkonniku prdce.

KTltcové slova: Pracovné prdvo; zmluvnd pokuta; ndhrada skody; sankcia;
kompenzdcia ujimy; Slovenskd republika.

Uvod

Uzavrety vypocet zabezpecovacich prostriedkov v Zakonniku prace?
v pracovnopravnych vztahoch nedovoluje vyuzit stranam pracovnej
zmluvy alebo dohody niektory zo zabezpecovacich mechanizmov civilné-
ho prava, ak ho Zakonnik prace v § 20 priamo nepredpoklada. Strany
pracovnej zmluvy alebo dohody tak na zabezpecenie narokov plyntcich
zich vzajomného vztahu moZu vyuzit len pomerne obmedzeny okruh
prostriedkov zabezpecenia a vybrat' si medzi ru¢enim, dohodou o zraz-
kach zo mzdy alebo zriadenim zaloZného prava (§ 20 ods. 1 Zakonnika
prace). Tiez vzhl'adom na podstatne viac rigidné nastavenie podmienok,
za ktorych mozu strany zabezpecCenie naroku dohodnut (narychlo spo-
menme iba jednostranni moznost zriadenia zalozného prava, ked podla
sucasného stavu zadloZnym pravom nie je moZné zabezpecit narok za-
mestnanca voci zamestnavatel'ovi, obmedzeny druh zalohu iba na nehnu-
tel'nost, ktord vlastni zamestnanec, ¢i izko vymedzeny okruh pohl'ada-
vok, ktoré su sposobilé zabezpecenia), je sic¢asné nastavenie pracovno-
pravneho vychodiska vel'mi malo plastické.

Hoci § 20 Zakonnika prace nedovol'uje stranam pracovnopravnych
zmliv a dohdd dohodnut si zmluvnt pokutu (z dévodov, ktoré budeme
podrobnejSie rozoberat nizSie), Zakonnik prace predsa len na dvoch
miestach pocita s moznostou dohodnuit si so zamestnancom petaznu

2 BlizSie pozri Zdkon ¢ 311/2001 Z.z. Zdkonnik prdce v zneni neskorsich predpisov (d'alej len
»Zakonnik prace*).
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ndhradu v pripade, ak zjeho strany dbjde k poruseniu v dohode vyme-
dzenej povinnosti. Prvym pripadom je dprava v § 62 ods. 8 Zakonnika
prace, kde Zakonnik prace predpokladd dohodu medzi zamestnancom
a zamestnavatelom o penaznej nahrade, ktori musi zamestnanec zapla-
tit v pripade, ak uzamestnavatel'a nezotrva pocas plynutia celej vypo-
vednej doby. Druhou situaciou, kedy sa moze zamestnavatel so zamest-
nancom na takejto peflaznej ndhrade dohodnut, je pripad predpokladany
v § 83a ods. 5 Zakonnika prace. Zamestnavatel’ mdzZe od zamestnanca vy-
Zadovat zaplatenie penlaZnej sumy, ak zamestnanec porusi zavazok ply-
nuci pre neho z konkurenc¢nej dolozKy a v rozpore siou vdohodnutej
dobe vykonava konkurencnt ¢innost' vo vztahu k ¢innosti svojho, uz by-
valého zamestnavatel'a. Aj ked’ ani vjednom z uvedenych dvoch pripadov
Zakonnik prace nehovori o zmluvnej pokute, uz pri letmom pohl'ade do
zakona a konstrukcie tohto zdhadného instititu sa neda prehliadnut jeho
napadnd podobnost so zmluvnou pokutou obcianskeho prava a obchod-
ného prava. Ciel'om nasho prispevku bude po kratkom tivode o zmluvnej
pokute vseobecne, jej funkciach a Specifikach zamysliet sa nad vztahom
vSeobecnej Upravy zmluvnej pokuty a dohody o penaznej nahrade v Za-
konniku prace. Nasledne porovname stcasny pravny stav s rekodifiko-
vanou dpravou Ceského stikromného prava a pozrieme sa na to, ¢i novy
Cesky Obcansky zakonik?® priniesol materidlnu zmenu pre vztah tamoj-
Sieho civilného prava a pracovného prava, s dérazom na zabezpecovacie
prostriedky, a osobitne zmluvnu pokutu. Na podklade tychto zisteni sa
v zavere pokusime formulovat navrhy pre budicu rekodifikaciu sloven-
ského sukromného prava a vztahu obcianskeho prava a pracovného pra-
va.

1 K zmluvnej pokute v§eobecne

Zmluvnou pokutou ako jednym zo zabezpecovacich prostriedkov obcian-
skeho prava a aj obchodného prava sa veritel'ova pohl'adavka zabezpecu-
je tym sposobom, Ze sa s dlznikom pisomne dohodne na zaplateni urcitej
Ciastky v pripade, ak dbjde k poruSeniu primarnej - zabezpecovanej po-
vinnosti. Pravnym zdkladom pre zriadenie zmluvnej pokuty je preto -
podobne, ako pri ostatnych zabezpecovacich prostriedkoch - dohoda
medzi veritelom a dlznikom.

3 Bliz$ie pozri Zdkon ¢ 89/2012 Sb. Obcansky zdkonik, ve znéni pozdéjsich predpisii (d'alej
len ,Obcansky zakonik").
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Obc¢ianskym zdkonnikom* ani Obchodnym zdkonnikoms5 nie je nija-
kym spésobom obmedzené ¢i limitované, aky druh povinnosti moZe byt
zmluvnou pokutou zabezpeceny; formulacia a konstrukcia je ponechana
na volnej ivahe zmluvnych stran. Zabezpecenou moze byt povinnost
k pennaznému alebo nepenaznému plneniu, zabezpecovanou moze byt
jedna alebo niekol'’ko povinnosti plyntcich zo zmluvy medzi nimi (vzhla-
dom na konsenzudlny charakter dohody o zmluvnej pokute je malo prav-
depodobné, Ze si veritel' a dlznik zabezpecia splnenie takej povinnosti,
ktora by mala zdkonny, a nie zmluvny charakter; vylicené to vsak nie je
a v teoretickej rovine tak mozno pocitat’ aj s variantom, v ktorom déjde
k dohode aj vo vztahu k splneniu niektorej zo zakonnych povinnosti -
muselo by ist vSak o takil povinnost, ktora nie je sticastou ich zmluvného
zavazku).

Okrem toho, Ze je zmluvna pokuta zo svojej povahy akcesorickou,
tak, ako vacSina ostatnych foriem zabezpecenia (povinnost uhradit
zmluvnua pokutu je naviazana na existenciu a trvanie zabezpecovanej po-
vinnosti; ak hlavna povinnost zanikne napriklad splnenim, neostava ap-
likaCny priestor pre uplatnenie zmluvnej pokuty a potencialna povinnost
uhradit ju tym zanika spolu s hlavnou povinnostou), jej Specifikom a su-
Casne odlisujicim kritériom od ostatnych prostriedkov je skuto¢nost, Ze
splnenim zavazku zo zmluvnej pokuty nedochadza k uspokojeniu hlavnej
pohladavky veritel'a. Prave kvoli tomuto charakteru zmluvnej pokuty,
ktora nespodsobuje zanik - atym uspokojenie hlavnej zabezpecCovanej
pohladavky (ak nie je dohodnuté nieco iné), ale dlznik musi nad splnenie
hlavnej povinnosti uhradit veritel'ovi eSte sumu zodpovedajiicu zmluvnej
pokute (zmluvna pokuta v§ak méze byt dohodnuta aj ako nepeiiazné pl-
nenie; dispozitivna pravna tprava takémuto dojednaniu nebrani),® sa pri
zmluvnej pokute zdoéraziuje jej penalizac¢ng, inymi slovami, sankéna
funkcia.” Pravdepodobne z tohto déovodu ma zmluvna pokuta v pracov-
nom pave, povedané s urcitym nadsadenim, pomerne zld povest, lebo sa
potencialne uplatiiovanie instititu vnima primarne a izolovane ako moz-

-~

Blizsie pozri Zdkon ¢ 40/1964 Zb. Obciansky zdkonnik v zneni neskorsich predpisov (d'alej
len , Obciansky zdkonnik").

BlizSie pozri Zdkon ¢. 513/1991 Zb. Obchodny zdkonnik v zneni neskorsich predpisov (d’alej
len ,,Obchodny zdkonnik*).

Ten isty zaver sa uplatni v obchodnom prave, ako aj v ob¢ianskom prave. Blizsie pozri
OVECKOVA, 0. et al. Obchodny zdkonnik: Velky komentdr: Zvizok I: (§ 1 aZ 260). 1. vyd.
Bratislava: Wolters Kluwer, 2017, s. 190. ISBN 978-80-8168-573-6.

Blizie pozri OVECKOVA, 0. Zmluvnd pokuta. 2. preprac. a dopln. vyd. Bratislava: Iura Edi-
tion, 2011, s. 47. ISBN 978-80-8078-386-0.
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ny nastroj pokutovania zamestnanca, ¢o by otvaralo cestu k zastraSova-
niu zamestnanca jeho zamestnavatel'om.8 Obavana hrozba pokutovania
zamestnanca zmluvnymi pokutami, chtiac-nechtiac, evokuje nazeranie na
institut ako predovsetkym na prostriedok sankcionovania, podobne, ako
to robi trestné pravo ¢i administrativne pravo formou pokut. Ak by vsak
zmluvna pokuta skutocne sledovala primarne ciel trestat jeden zo sub-
jektov, len tazko by sa dala jej existencia v sukromnopravnych odvet-
viach zd6vodnit, a najma obhdjit, a najst si tak cestu do Obcianskeho za-
konnika a Obchodného zdkonnika, kedZe trestajiuca funkcia v zasade
akéhokolvek instititu je sikromnému pravu cudzia.? Hoci sa zmluvna
pokuta zvykne uvadzat ako vynimka z uvedeného pravidla, skiisime sa
v najblizsich Castiach podrobnejsie pozriet na jej funkcie a spravit ¢iast-
kovy zaver ktomu, Ci je trestanie za nesplnenie povinnosti skutocne
hlavnou funkciou zmluvnej pokuty, alebo jej podstatu tvori dosiahnutie
primarne inych ciel'ov.

1.1 Funkcie zmluvnej pokuty

Dohoda medzi veritelom a dlZznikom o dodato¢nom plneni (¢i uz penaz-
nom alebo nepenaznom) v pripade poruSenia jeho povinnosti v prvom
rade motivuje dlznika k v€asnému, uplnému a riadnemu splneniu svojej
povinnosti. Motivacnd funkcia zmluvnej pokuty v skratke spociva v tom,
Ze dlznika odradza od porusenia zmluvy,? vd'aka comu sa Sance veritel'a
na riadne zmluvné plnenie zvysSuju. V tejto stvislosti sa v zasade v rovna-
kom vyzname spomina preventivna funkcia zmluvnej pokuty spocivajtca
v skutocnosti, Ze dlznika ,preventivne nuti“ k splneniu zabezpecovanej
povinnosti.!! Motiva¢na funkcia a preventivna funkcia svojim uc¢inkom
tak splyvaju do jednej; pre ucely nasho textu budeme d'alej pracovat
s motivacnym uc¢inkom pokuty.

8 Pozri napriklad DOLOBAC, M. Hranice zmluvnej slobody v pracovnom prdve. 1. vyd. KoSice:
Univerzita Pavla Jozefa Safarika v Ko$iciach, Pravnicka fakulta, 2017, s. 160. ISBN 978-80-
8152-574-2.

9 Blizsie pozri LUBY, S. Prevencia a zodpovednost v ob¢ianskom prdve: Zviizok I. 1. vyd. Bra-
tislava: Vydavatel'stvo Slovenskej akadémie vied, 1958, s. 48.

10 Bliz$ie pozriJ. Silhan v BEJCEK, J., ]. SILHAN, et al. Obchodni smlouvy: Zdvazky v podnikdnf.
1. vyd. Praha: C. H. Beck, 2015, s. 156. ISBN 978-80-7400-574-9.

11 Bliz$ie pozri OVECKOVA, 0. Zmluvnd pokuta. 2. preprac. a dopln. vyd. Bratislava: Iura Edi-
tion, 2011, s. 45. ISBN 978-80-8078-386-0.
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0 zabezpecovacej funkcii zmluvnej pokuty sa prirodzene hovori pre-
to, lebo pokuta je zaradena do systému prostriedkov zabezpecenia.l2 Bez
diskusie plati, Ze sa dohodou o zmluvnej pokute postavenie veritela o po-
znanie zlepSuje tym, Ze mu v pripade nesplnenia zmluvy nielenze nad'alej
patri pravo na riadne zmluvné plnenie, ale ma nad to pravo este na d'alSie
dohodnuté penazné plnenie, respektive nepeniazné plnenie. Co sa viak
typicky so zabezpecovacou funkciou spaja a pri zmluvnej pokute absentu-
je, je jej uhradzovacia funkcia. Pri v zdsade akomkol'vek inom type zabez-
pecenia (okrem uznania dlhu) je najvac¢Sou vyhodou a stc¢asne dévodom,
preco veritelia po zabezpeceni siahaji, mozZnost dospiet k ndhradnému
uspokojeniu pohl'adavky alebo jej Casti alternativnym spdsobom (spena-
Zenim zalohu, zrazkami zo mzdy, ihradou plnenia rucitelom alebo pro-
strednictvom bankovej zaruky, a tak d’alej). Uvedenu vyhodu vSak zmluv-
na pokuta veritel'ovi neposkytuje (kvoli absencii uhradzovacej funkcie sa,
koniec koncov, ani v novom ¢eskom sikromnom prave zmluvna pokuta
neuvadza ako prostriedok zabezpecenia, ale ako sposob ,utvrdenia dl-
hu“), a tak sa mozno opravnene pytat, v com - okrem uzZ spomenutej mo-
tivacnej funkcie ajej posilnenej pozicie vd'aka novému pravu na dalSie
plnenie - je vlastne zmluvna pokuta vo vztahu k zabezpecovanej povin-
nosti vyhodna.

Hlavna vyhoda zmluvnej pokuty spociva v skutoc¢nosti, Ze vd'aka vy-
chodiskovému nastaveniu dispozitivnej ipravy tak v Obc¢ianskom zakon-
niku, ako aj Obchodnom zakonniku plni funkciu tzv. pausalizovanej nd-
hrady Skody. Pausalizovanej preto, lebo dohodnuta ciastka v sebe konzu-
muje pravo na nahradu Skody spOsobenej porusenim zabezpecenej po-
vinnosti. Pre veritel'a to znameng, Ze pre uplatnenie ndhrady $kody ne-
musi preukazovat, v akej vyske mu Skoda vznikla, ani v ¢om spocivala,
¢im sa vyhne pripadnej dékaznej niidzi (nemusi nakladnym a ¢asto zdi-
havym a procesne naro¢nym sposobom preukazovat, v ¢om vsetkom mu
bola Skoda spdsobena tym, ze dlznik porusil svoju povinnost, napriklad
dodat objednany tovar nacas - od zistenia omeskania, po naklady na ur-
govanie a vyzvy dlZznikovi aZ po alternativne zabezpecenie splnenia po-
vinnosti, €asto s vacsimi tazkostami aza vySSich vstupnych nédkladov)
a komplikdcidm spojenym s preukazovanim ostatnych predpokladov
a prvkov vzniku zodpovednosti dlZnika za $kodu (kauzalita, pripadna mi-
tigacia veritel'a, a tak d'alej; k zavineniu viac nizsie), ¢im sa vyznamne

12 Blizie pozri OVECKOVA, 0. Zmluvnd pokuta. 2. preprac. a dopln. vyd. Bratislava: Iura Edi-
tion, 2011, s. 46. ISBN 978-80-8078-386-0.
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zjednodusi vymahatel'nost kompenzacie.l3 Nazddvame sa, Ze prave zmie-
nena reparacnd funkcia, respektive kompenzaénd funkcia zmluvnej poku-
ty je tou hybnou silou, ktora veritel'a najviac motivuje k vyuZzitiu tohto
zabezpecovacieho prostriedku. Ak sa na institit pozrieme optikou uz
uvedeného a s urcitou mierou odstupu, zistime, Zze zmluvna pokuta de
facto zabezpecuje viac potencialny narok na nahradu skody, ktory moze
poruSenim hlavnej zabezpecovanej povinnosti vzniknut, nez samotnu
hlavnu povinnost zo zmluvy.

V suvislosti so $kodou je potrebné zmienit aj jej potencidlnu limitac-
nu funkciu. Ak sa totiz veritel' s dlznikom nedohodne na inom, plati, Ze si
nemoZze uplatnit narok na nahradu tej Skody, ktora nie je pokryta sumou
zmluvnej pokuty (§ 545 ods. 2 Obcianskeho zdkonnika). Vo vysledku tak
veritel prichddza o ¢ast naroku na nahradu spésobenej skody, ak Skoda
prevysi dohodnuti zmluvnu pokutu, av§ak vymenou za vyznamne ul'ah-
¢enu dékaznu poziciu voci dlznikovi.

Konecne sa dostadvame k pre zmluvni pokutu priznacnej sankcnej
funkcii. Oznacenie institatu, ako aj tradicia jeho vykladu v civilistickej, a je
potrebné doplnit, Ze aj v pracovnej doktrine evokuje, Ze sank¢nd funkcia
je jej primarnou funkciou. Ziada sa v3ak zdéraznit, Ze za vychodiskového
zakonného nastavenia, kde sa zmluvna pokuta zapocitava na nahradu
Skody, sankcény prvok bud tuplne absentuje (zmluvna pokuta nemusi,
a Casto ani nebude pokryvat celd vzniknuti skodu), alebo je, popri repa-
racnej funkcii, druhorada (dlZnik musi uhradit’ sumu zodpovedajicu do-
hodnutej zmluvnej pokute, ktora v sebe konzumuje cely narok na nahra-
du vzniknutej Skody, a eSte ,nieco navySe“). Veritel pri dojednavani vys-
ky zmluvnej pokuty ¢astokrat nemusi mat ambiciu a sledovat ciel' uplat-
novat si touto cestou sumu nad radmec spoésobenej skody, a to z jednodu-
chého dovodu - v ¢ase dojednania nevie vopred s presnostou odhadnut,
Skoda akého rozsahu vznikne a v ¢om vSetkom bude spocivat. Navyse
plati, Ze neprimerane vysokd zmluvnt pokutu moéze stale dlznik Zalobou
napadnut na sude (§ 545a Obcianskeho zdkonnika; § 301 Obchodného
zdkonnika) aZiadat' jej zniZenie (k tomu viac v d'alSich ¢astiach nasho
prispevku). Rydzo trestajicu povahu ma zmluvna pokuta len vtedy, ak sa
v dohode veritel s dlZznikom odchylia od dispozitivnej Gpravy a veritel si
bude moct zmluvni pokutu uplatiovat’ popri naroku na nahradu sko-

13 Bliz$ie pozri SILHAN, J. Ndhrada Skody v obchodnich vztazich a moZnosti jeji smluvni limi-
tace. 2. dopln. a pteprac. vyd. Praha: C. H. Beck, 2011, s. 125. ISBN 978-80-7400-393-6.
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dy.'* Ani Obciansky zdkonnik, ani Obchodny zakonnik vSak s primarne
sank¢nou pokutou v dispozitivnej vychodzej rovine neratajy, iba stra-
nam, reSpektujic Sirku zmluvnej autonémie, odchylne dojednanie neza-
kazuju. Vzhl'adom na ovel’a viac pritomnu reparacnu funkciu nez sankénu
funkciu sa Ziada zdoéraznit jej zodpovednostny charakter!® a uzsi vztah
k zodpovednosti za Skodu, nez k pokutam v zmysle, v akom ich chape ve-
rejné pravo.

Nakoniec, zmluvna pokuta moéze plnit tzv. terminacnt funkciu, ak sa
strany dohodnu na variante, podl'a ktorého uhradenim sumy zmluvne;j
pokuty dojde k zaniku zabezpecenej povinnosti, a tym stcasne Castokrat
k celému zavazkovému vztahu. DIZnik sa zaplatenim vie fakticky vykupit
z povinnosti plnit zabezpecovanu povinnost;¢ zmluvna pokuta tu vlast-
ne plni funkciu odstupného (§ 497 Obcianskeho zdkonnika).1?

1.2 Vzt'ah k nahrade $kody, prostriedky ochrany dlznika pred
zmluvnou pokutou a jej neprimeranou vyskou

Zhriime, Ze hlavnym ciel'om pouzitia zmluvnej pokuty v zmluvnych vzta-
hoch je jej repara¢na funkcia vo vztahu ku Skode. Veritel a dlZznik v do-
hode prostrednictvom jej vysky v podstate odhaduji predpokladanu
vysku moznej Skody vzniknutej v budicnosti (hoci si to v ¢ase dojednania
ani nemusia uvedomovat), a zaroven - ak si nedohodnu inak - ndhradu
Skody touto sumou limituju. Zopakujme, Ze vd'aka tomuto dojednaniu
nebude ul'ahcéend veritel'ova pozicia primarne vo vztahu k splneniu za-
bezpecenej hlavnej povinnosti, ale najma vo vztahu k spdsobenej Skode,
ktorej vznik, a ani vy$ku preukazovat nemusi. Co vak zo zodpovednost-
nych predpokladov a pri zmluvnej pokute preukazovat musi, je, priro-
dzene, porusenie zabezpecenej povinnosti, a v ob¢ianskom prave tiez za-
vinenie (§ 545 ods. 3 Obc¢ianskeho zakonnika). Obchodnopravna uprava

14 Bliz$ie pozri J. Silhan v BEJCEK, J., J. SILHAN, et al. Obchodni smlouvy: Zdvazky v podnikdni.
1. vyd. Praha: C. H. Beck, 2015, s. 156-157. ISBN 978-80-7400-574-9.

15 Bliz$ie pozri OVECKOVA, 0. Zmluvna pokuta v procese rekodifikacie sikromného prava
(navrh novely Obcianskeho zakonnika). Prdvny obzor. 2019, ro¢. 102, €. 2, s. 169. ISSN
0032-6984.

16 Bliz$ie pozri SILHAN, J. Prdvni ndsledky poruseni smlouvy v novém obcanském zdkoniku.
1. vyd. Praha: C. H. Beck, 2015, s. 392. ISBN 978-80-7400-544-2.

17V teoretickej rovine vieme najst’ aj d'alSie, tu blizSie nespomenuté funkcie, no vzhladom
na skutoc¢nost, Ze tvoria viac-menej iba podkategériu niektorej z hlavnych funkcif zmluv-
nej pokuty, pre ucely nasho prispevku ich nebudeme podrobnejsie rozoberat. K ostatnym
funkciam podrobnejsie pozri SILHAN, J. Prdvni ndsledky poruseni smlouvy v novém obéan-
ském zdkoniku. 1. vyd. Praha: C. H. Beck, 2015, s. 391-393. ISBN 978-80-7400-544-2.
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je v tomto ohl'ade nastavend inak; nielenze je zodpovednost zaloZenda ob-
jektivne bez ohl'adu na zavinenie, ale je dokonca nastavena prisnejSie nez
zodpovednost za Skodu tym, Ze sa povinnosti uhradit zmluvnd pokutu
dlznik nezbavi, ani ked’ budd naplnené okolnosti vylucujice zodpoved-
nost' (§ 300 Obchodného zakonnika).

Uvedeny rozdiel sa zvykne zd6vodiiovat tym, Ze prisnejSie nastave-
nie vzniku povinnosti uhradit zmluvnt pokutu v obchodnom prave ko-
reSponduje s prisnejSim nastavenim vztahov v podnikatel'skom prostredi
v porovnani s obc¢ianskopravnymi vztahmi.18 Skér sa vSak nazdavame, Ze
rozdiel spociva v rydzo historickych suvislostiach vzniku oboch zakonni-
kov; jednoducho nadvézuji na to (ako uz bolo naznacené), ako je v nich
nastavend zodpovednost za Skodu spdsobend porusenim zmluvnej po-
vinnosti. Subjektivny princip zodpovednosti za zmluvnu Skodu (atym
nepriamo platiaci princip tieZ pre zmluvnd pokutu) je vSak v stucasnej
dobe kritizovany, priCom sa poukazuje na neudrzatelnost jednotnej
Upravy zmluvnych a mimozmluvnych vztahov ¢o do predpokladov vzni-
ku zodpovednosti, aaj pre zmluvné obcianskopravne vztahy je ovela
vhodnej$im konceptom objektivna zodpovednost za porusenie zmluvnej
zodpovednosti.1? Koniec koncov, aj recentny navrh rekodifikacie zavaz-
kov jednotne pre obc¢ianske vztahy i obchodné vztahy pocital s objektiv-
nym principom vzniku povinnosti uhradit zmluvnd pokutu, ¢im kopiro-
val zodpovednost za Skodu spdsobent porusenim zmluvnej povinnosti.2?

Pravna uprava vsak pocita aj so skutocnostou, Ze veritel moze vyuzit
svoju pripadnu silnejSiu negociacnd poziciu alebo ind formu vplyvu na
dlZnika ¢i jeho nepozornost a do zmluvy si presadi zmluvnt pokutu v ne-
primeranej vyske. Neprimerane vysoka zmluvna pokuta vSak automatic-
ky nespdsobuje neplatnost dojednania, ale siid ma v obchodnom prave

18 Bliz$ie pozri OVECKOVA, 0. Zmluvna pokuta v procese rekodifikacie sikromného prava
(navrh novely Obcianskeho zakonnika). Prdvny obzor. 2019, ro¢. 102, €. 2, s. 173. ISSN
0032-6984.

19 Bliz$ie pozri NOVOTNA, M. Jednotny civilny delikt alebo oddelené reZimy zmluvnej a mi-
mozmluvnej nahrady $kody?. Sitkromné prdvo. 2021, roC. 7, €. 6, s. 215-222. ISSN 1339-
8652.

20 Bliz$ie pozri OVECKOVA, 0. Zmluvna pokuta v procese rekodifikacie stikromného prava
(navrh novely Obcianskeho zakonnika). Prdvny obzor. 2019, ro¢. 102, ¢. 2, s.171-175.
ISSN 0032-6984. V poslednom zneni rekodifikacného navrhu vSak zmluvna sankcia (ako
novy prepracovany institut vzniknuty na baze terajSieho chapania zmluvnej pokuty) ne-
mala mat limita¢ny ucinok vo vztahu k spdsobenej skode. K tomu podrobnejsie pozri K.
Csach v JURCOVA, M. et al. Jednotny systém nesplnenia a prostriedkov ndpravy: Ndvrh kon-
cepcie a pravidiel (ustanoveni) budiicej prdvnej tpravy. 1.vyd. Praha: Leges, 2018, s. 93.
ISBN 978-80-7502-327-8.
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na navrh, v ob¢ianskom prave i bez navrhu,2! moznost tzv. zmoderovat
vySku zmluvnej pokuty na pre dany pripad spravodlivejsiu hranicu. Na-
skyta sa vSak otazka, Co vlastne znamend neprimerane vysoka zmluvna
pokuta na to, aby mohol stid k moderacii vobec pristipit. Pri prispésobo-
vani vysky a hl'adania jej primeranosti sid nahliada na hodnotu a vyznam
zabezpecovanej povinnosti (§ 545a Obcianskeho zakonnika; § 301 Ob-
chodného zdkonnika), pri¢om aj tu je vztah k sp6sobenej Skode vel'mi vy-
razny. V civilnom spore sid musi prihliadnut' na vySku skutocne utrpene;j
Skody, ktora poruSenim povinnosti vznikla, a na to, o kol'ko vlastne vyska
pokuty presahuje sposobent skodu. V obchodnom spore je spojitost so
spésobenou $kodou nastavena trochu odliSne; sid v konani ex lege ne-
moZe znizit vySku zmluvnej pokuty pod hranicu skutoCne vzniknutej
Skody az do suidneho rozhodnutia o zmluvnej pokute (§ 301 prva veta
Obchodného zakonnika). I tu je primarne kompenzacna funkcia zmluvnej
pokuty jasne viditel'nd; skutocne utrpena Skoda veritelom pdsobi ako
pomyselny mantinel pre moderacné opravnenie. Zakonodarca tpravou
v podstate hovori - ak zmluvnu pokutu zmoderovat, tak len jej ,sank¢nu
zlozku“, respektive jej Cast, ktord veritel'ovi nebude pokryvat utrpenu
Skodu. Spor o zniZenie neprimerane vysokej zmluvnej pokuty vsak pre
veritel'a znamena urcitd stratu vyhody, ktord mu na zaciatku z dojedna-
nia o pokute plynula a ktora spocivala vjej sposobilosti kompenzovat
vzniknutd $kodu aj bez potreby preukazovania. Ani v takomto spore, pri-
rodzene, veritel' preukazovat $kodu a kvantifikovat' jej presnt vysku ne-
musi, vystavi sa tym vsak riziku, Ze mu sid méze zmluvnd pokutu zmo-
derovat optikou zaujmov veritel'a aZ neprimerane nizko, ked'Ze jedinymi
kritériami moderacie budu len uZ spomenuta hodnota a vyznam hlavnej
zabezpecovanej povinnosti.

Moderacia vysky zmluvnej pokuty siidom nevyhnutne vyvolava
otazku, aky ma vztah tento Specialny prostriedok ochrany zaujmov dlz-
nika sinymi zakonnymi prostriedkami ochrany. Mo6Ze byt dojednanie
o zmluvnej pokute neplatné pre rozpor s dobrymi mravmi, pre zneuzitie
prava ¢i pre rozpor so zasadou poctivého obchodného styku? V minulosti
sa dévodilo, Ze vztah osobitnej Gpravy moderacie privysokej zmluvnej
pokuty predstavuje lex specialis k vSieobecnej Uprave inych nasledkov
(najma neplatnosti), a ak dovod pomyselnej neplatnosti spocival prave

21 Moderacia zmluvnej pokuty sidom aj bez navrhu, podla nasho nazoru, nekore$ponduje
s koncepciou civilného procesu v rydzo sporovych veciach; tato uvaha vs$ak presahuje na-
stoleny ramec prispevkuy, a nebudeme sa téme preto na tomto mieste venovat.
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v jej vySke, neplatnost mala ustipit moderacii.22 Neskor sa vSak ustalilo -
a so zaverom sa, podl'a nasej mienky, da sthlasit’ - Ze niektoré, hoci skor
vynimoc¢né pripady svojou extrémnou premrsStenostou vysky pokuty?3
sucasne mozu sposobit rozpor s dobrymi mravmi ¢i inym spravodlivost-
nym korektivom a vo vysledku moze byt celé dojednanie o zmluvnej po-
kute stidom prehlasené za neplatné. Prirodzene, ak sa nesulad s pravny-
mi mantinelmi vyskytuje v inom aspekte nez vo vyske dojednanej pokuty,
napriklad je celé dojednanie zneuZivajice alebo nebolo kryté zhodnou
vol'ou oboch stran, ¢i je neurcité alebo nebola dodrzana predpisana pi-
somna forma, vada dojednania sposobuje zdkonom predvidany nasledok,
najCastejsSie v podobe uz spominanej neplatnosti dojednania o zmluvnej
pokute.

2 Dohody o peniaznej ndhrade v Zakonniku prace a ich vztah
k zmluvnej pokute

Po uvode o zmluvnej pokute vinych odvetviach sikromného prava sa
dostdvame spat k dohodam o penaznej ndhrade v Zakonniku prace.
Uviedli sme vysSie, Ze Zakonnik prace na dvoch réznych miestach pred-
pokladj, Ze sa zamestnavatel moZe so zamestnancom dohodnut na pe-
naznej ndhrade v pripade, ak zamestnanec nesplni svoju povinnost, v pr-
vom pripade ak uzamestnavatel'a nezotrva a pracu nevykonava pocas
plynutia vypovednej doby (§ 62 ods. 8 Zakonnika prace), v druhom pri-
pade ak zamestnanec porusi povinnost plynicu z konkurencnej dolozky
avrozpore s1ou vykonava konkuren¢nd Cinnost vo vztahu k ¢innosti
svojho zamestnavatel'a (§ 83a ods. 5 Zadkonnika prace). Pod'me sa pozriet
na to, ¢i maji uvedené dohody so zmluvnou pokutou nieco spolo¢né, a ak
ano, aky je ich vztah so zmluvnou pokutou v Ob¢ianskom zakonniku.

Prvym zjavnym spolo¢nym znakom je konsenzualny charakter pra-
covnopravnej dohody o peniaznej nahrade a dojednania o zmluvnej poku-
te. Tak pravo na penaznu nahradu, ako aj pravo na zmluvnd pokutu
vznikne len vtedy, ak sa na tom veritel' s dlznikom pisomne dohodnu.
V oboch pripadoch m4, pochopitel'ne, veritel pravo na plnenie; osobitos-
tou pracovnopravnych dojednani je vSak ich rydzo penazny charakter.
Otazne je, Ci je aj pracovnopravna uprava v tomto ohl'ade, podobne, ako

22K prehl'adu star$ej judikatiry pozri blizsie SILHAN, . Prdvni ndsledky poruseni smlouvy
v novém ob&anském zdkoniku. 1.vyd. Praha: C. H. Beck, 2015, s. 409. ISBN 978-80-7400-
544-2.

23 Bliz$ie pozri SILHAN, J. Prdvni ndsledky poruseni smlouvy v novém obcéanském zdkoniku.
1. vyd. Praha: C. H. Beck, 2015, s. 410. ISBN 978-80-7400-544-2.
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je tomu v ob¢ianskom prave a obchodnom prave, dispozitivna a zamest-
navatel' sa mdéze so zamestnancom dohodnit na nepenaZnom plneni.
Jednostranna kogentnost pracovnej Upravy ndm v danom ohl'ade, podla
nasej mienky, na situacie nedopada, ked'Ze sa ani jedna z doh6d nevmesti
do hypotézy § 1 ods. 6 Zakonnika prace (ani vjednej z dvoch situdcii,
podla nasho nazoru, nejde o podmienky zamestnania, ani o pracovné
podmienky zamestnanca). Zda sa, Ze niet pracovnopravneho limitu, ktory
by dohodu o nepenaznej ndhrade zakazoval; vzhladom vSak na funkciu
predmetnych dohod, o ktorych budeme pisat niZsie, sa javi tento variant
dohody pre prax malo zaujimavym a zamestnavatel bude preferovat’ pe-
nazné plnenie.

V obidvoch pripadoch je peiazna ndhrada désledkom porusSenia po-
vinnosti dlZnfkom, ktora preii vyplyva zo zmluvy (zadkaz konkurencie vy-
plyva z konkurencnej dolozky obsiahnutej v pracovnej zmluve, povinnost
vykonavat pracu pocas vypovednej doby plynie z eSte trvajuceho pra-
covného pomeru zaloZeného pracovnou zmluvou). Pri oboch pracovno-
pravnych dojednaniach preto mozno dospiet k ¢iastkovému zaveru, ze
zamestnanca existencia hrozby penaznej nahrady, podobne, ako zmluvna
pokuta, motivuje k splneniu jeho zmluvnej povinnosti.

Pod'me sa vSak zamysliet nad tcelom, ktory, okrem motivacie k spl-
neniu povinnosti, ma pracovnopravna dohoda o nahrade naplnit. Je pe-
nazna nahrada vynimoc¢nou sankciou, ktorou méze zamestnavatel, slo-
vami pracovnopravnej doktriny, zamestnanca pokutovat? Podla § 62
ods. 8 Zakonnika prace ma zamestnavatel pravo na penazné plnenie naj-
viac vo vyske rovnajicej sa sucinu priemerného mesa¢ného zarobku za-
mestnanca a dizky vypovednej doby. Ned4 sa prehliadnut, Ze spdsob vy-
pottu tejto nahrady ako siéin priemerného zarobku zamestnanca a dizky
vypovednej doby, pocas ktorej mal vykonavat pre zamestnavatel'a pracu,
ktoru vsak v skuto¢nosti nevykonaval, naznacuje, ako by bolo ucelom za-
bezpecit zamestnavatel'ovi vratenie nepravom vyplatenej sumy penazi
ako odmeny za pracu, ktort vSak zamestnanec v skuto¢nosti nevykonal.
Aj ked’ na vratenie nepravom vyplatenych siim vo vSeobecnosti sluZi in-
Stitut bezdovodného obohatenia (§ 222 Zakonnika prace), neda sa pre-
hliadnut, Ze v nacrtnutej situacii sa vyplata za mzdu poskytuje za exis-
tencie trvajuceho pravneho zakladu (pracovnej zmluvy); dozadovat sa
vydania bezd6vodného obohatenia len preto, lebo si druha zmluvna stra-
na neplni svoj zmluvny zavazok, preto nie je mozné. V tomto ohl'ade sa
ukazuje slabé miesto pracovnopravnej upravy, kde pre nedostatocné
previazanie na Obciansky zadkonnik zamestnavatel nemoéZe uplatnit’ na-
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priklad pravo odopriet plnenie plyntice zo synalagmy aZ do doby, kym
druha strana svoje plnenie poskytne alebo ho zabezpeci (§ 560 Obcian-
skeho zakonnika).

Zda sa, Ze i vzhl'adom na napadnu podobnost tejto dohody s doho-
dou o zmluvnej pokute bolo primarne jej icelom kompenzovat nepra-
vom vyplatend sumu, atiez pausalizovat potencidlnu nahradu Skody
vzniknutej zamestnavatel'ovi tym, Ze zamestnanec pre neho pracu pocas
vypovednej doby nevykonava. Zamestnavatel, ratajic s vykonom prace
odchadzajicim zamestnancom, tak musi v pomerne kratkom case zaria-
dit neplanovany vypadok, a bud’ zabezpecit vykon prace niekym inym,
alebo prerozdelit pracu medzi ostatnych zamestnancov, ¢o bude spravid-
la spojené s nakladmi navyse kvoli praci nad¢as. Domnievame sa, Ze uce-
lom petiaZznej ndhrady v tomto ustanoveni bolo prave pausalne nahradit
zvySené naklady spojené s ne¢akanym vypadkom pracovnej sily, a teore-
ticky sa neda vylacit tiez ndhrada pripadnej nemajetkovej ujmy, ktora
mohla zamestnavatel'ovi vzniknat prave pre necakané komplikacie spo-
jené s protipravnou absenciou a ktora by bola nielenze naro¢ne kvantifi-
kovatelna, ale bez adekvatneho pravneho zakladu je zasadne nenahradi-
tel'na. Zamestnavatel tak vd'aka predmetnej ndhrade nemusi c¢astokrat
pracne a narocne preukazovat vzniknutti Skodu a vSetky ostatné predpo-
klady, ale od zamestnanca dostane pau$alnu ¢iastku na pokrytie vzniknu-
tych nakladov.

Podobné zdovodnenie sa pontka tieZ pri uvaZzovani nad penaznou
nahradou v § 83a ods. 5 Zakonnika prace. Pocas doby, v ktorej zamestna-
nec v zmysle uzavretej konkurencnej dolozky nemoze vykonavat konku-
rencnu ¢innost, dostdva od zamestnavatela protihodnotu vo vyske naj-
menej 50 % jeho priemerného mesa¢ného zarobku za kazdy mesiac pl-
nenia povinnosti z konkurencnej dolozky. Ak vsak dant povinnost poru-
$i, podl'a vyssSie uvedeného odseku 5 ma zamestnavatel pravo (ak si to
tak dohodne) na nahradu, ktora vsak nesmie presiahnut vysku uz vypla-
tenych sim zamestnavatelom za plnenie povinnosti z konkurencnej do-
lozky. Aj tu sa na prvy pohl'ad zd4, Ze zdkonodarca chcel zabezpecit vra-
tenie neopravnene vyplatenych sim zamestnavatel'ovi, ktory zamestnan-
covi pravidelne vyplacal dohodnuti odmenu, adekvatnu protihodnotu
vSak od zamestnanca nedostal, ak ten vrozpore s doloZkou predsa len
konkurenc¢nu c¢innost vykonaval. V nacrtnutej situdcii je otazne, ¢i by sa
aj bez uzavretej dohody mohol zamestnavatel' dozadovat vratenia vypla-
tenych siim cestou vydania bezd6vodného obohatenia. Tu v§ak rovnako
plati, Ze zamestnavatel' plnil zamestnancovi urcitd ¢iastku na zaklade
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platného pravneho dévodu (konkurencnej dolozky), doZadovat sa vyda-
nia plnenia z titulu bezdévodného obohatenia by preto bolo vel'mi prob-
lematické. Iné prostriedky napravy, ktoré by v obé¢ianskom prave boli ve-
ritel'ovi k dispozicii, v pracovnom prave absentuju (napriklad vSeobecné
zakonné pravo odstupenia v pripade porusenia povinnosti spojené s pra-
vom vratenia poskytnutych plneni; vSeobecné pravo odstipit od zmluvy
je pritom v pracovnom prave trvajlci a malo vyjasneny problém),24 za-
mestnavatel'ovi by tak ostalo uplatnit’ si iba pravo na ndhradu Skody, kde
by okrem ostatnych predpokladov vzniku prava musel vediet vycislit
vzniknutd Skodu (pri poruseni zakazu konkurencie mimoriadne proble-
maticky preukazatel'ni skodu spocivajicu v uslom zisku; nepravom vy-
platena odmena za plnenie povinnosti z konkurenc¢nej dolozky by sa za
$kodu, podl'a nasho nazoru, nemohla povazovat). [ vtomto pripade preto
zakonodarca zasahuje a umoziiuje zamestnavatel'ovi uplatnit’ si po pred-
chadzajicej dohode pausalizovanu c¢iastku, ktord by mu kompenzovala
utrpené straty spojené s protiprdvnym konanim byvalého zamestnanca.
S ohl'adom na opiatovné zastropovanie maximalnej mozZnej vysky uplat-
novanej penaznej nahrady ajej priamej zavislosti od skutocne a ne-
opravnene vyplatenych sim zamestnancovi sa mozno domnievat, Ze pe-
nazna nahrada ma rydzo kompenzacny, a istotne nie primarne sankény
charakter. Hlavnym ciel'om je, podobne, ako pri zmluvnej pokute, ul'ah¢it
zamestnavatel'ovi dokaznu poziciu a vymahatel'nost kompenzaénych na-
rokov.

Ak sa budeme snazit zovSeobecnit vztah pracovnopravnej dohody
o ndhrade a dojednani o zmluvnej pokute, zistime, Ze ide o totoZne kon-
Struované institaty s rovnakym tcelom, ktory primarne nespociva v tres-
tani za poruSenie povinnosti, ale spo¢iva v motivacii dlznika k riadnemu
plneniu svojich povinnosti av pripade ich nesplnenia pausalizovane
kompenzuju straty aujmy veritelom, ¢im zvyhodnuju ich postavenie
a vymahatelnost plneni.

24K navrhu rie$enia pozri bliz§ie OLSOVSKA, A. a V. TROJCAKOVA. Odsttipenie a vypoveda-
nie kolektivnej zmluvy a dohdd uzatvaranych s prisluSnym odborovym organom, odvola-
nie sthlasu prislusnym odborovym orgdnom. In: M. SVEC, et al. Odborovd organizdcia:
Postavenie a pracovnoprdvne ndroky. 2. dopln. a preprac. vyd. Bratislava: Wolters Kluwer,
2021, s. 251-258. ISBN 978-80-571-0374-5.
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2.1 Zmluvnd pokuta sui generis v pracovnom prdve a jej vztah
k vSeobecnej tiprave v Ob¢ianskom zdakonniku

Neprehliadnutel'nd previazanost pracovnopravnych dohdd o penaZnej
nahrade na dvoch miestach vZakonniku prace so zmluvnou pokutou
v Obc¢ianskom zakonniku postupne nuti domacu pravnu vedu pripustat,
Ze pracovné pravo predsa len ma vlastnd verziu zmluvnej pokuty?2s
avznikd potreba vyrieSit vztah pracovnopravnej Upravy a obcianskej
pravnej Upravy. Sucasna pracovnopravna doktrina sa bud’ nad povahou
penaznej nahrady nezamysl'a vobec,2¢ alebo sa odvolava na nepriamu ap-
likaciu zmluvnej pokuty na tieto typy dohdd,?” pravdepodobne s obavou,
aby sa nevytvorila taka vazba medzi dohodami a zmluvnou pokutou, kto-
ra by viedla k priamej aplikovatel'nosti zmluvnych pokut v pracovno-
pravnych vztahoch. NiZsie budeme rozoberat, preco takéto riziko nehro-
z{; nateraz sa javi doleZitejSie vyjasnit si dve zdkladné roviny vztahu
uvedenych institdtov: vztah penaznej ndhrady k ndhrade Skody vzniknu-
tej z toho istého porusenia a moznost moderacie nahrady sidom v pra-
covnopravnych vztahoch. Tak trochu enigmaticky zaver o nepriamej ap-
likacii totiz nijako zvlast nepomaha pri zodpovedani konkrétnych otazok.

Vzhl'adom na kompenzacnu funkciu peflaznej ndhrady, ktora, podl'a
nasho nazoru, ma hlavne kompenzovat spoésobenud Skodu porusenim po-
vinnosti zamestnanca, dava zmysel, aby sa vychodiskova pravna uprava
zmluvnej pokuty vo vztahu kzodpovednosti za Skodu aplikovala aj
v tomto pripade. Zamestnavatel by preto nemal mat' moZnost uplatiiovat
si sp6sobent Skodu popri penaznej nahrade, lebo by sa tym dvakrat kom-
penzovala ta ista ujma (§ 545 ods. 2 Obcianskeho zdkonnika). Spornym

25 Bliz§ie pozri TOMAN, ]. Individudlne pracovné prdvo IV.: Zodpovednost' za skodu a bezdé-
vodné obohatenie: 1. diel: Prevencia: Zodpovednost' za $kodu: VSeobecnd zodpovednost' za-
mestnanca za $kodu. 1. vyd. Bratislava: Friedrich Ebert Stiftung, 2019, s. 27. ISBN 978-80-
89149-69-8, alebo DOLOBAC, M. Hranice zmluvnej slobody v pracovnom prdve. 1. vyd. Ko-
Sice: Univerzita Pavla Jozefa Safarika v Ko$iciach, Pravnicka fakulta, 2017, s. 160. ISBN
978-80-8152-574-2.

26 Pozri napriklad A. Ol$ovska a H. Barancova v BARANCOVA, H. et al. Zdkonnik prdce: Ko-
mentdr. 2. vyd. Bratislava: C. H. Beck, 2019, s. 648-649. ISBN 978-80-89603-78-7, tiez H.
Barancova v BARANCOVA, H. et al. Zdkonnik prdce: Komentdr. 2.vyd. Bratislava: C. H.
Beck, 2019, s. 813. ISBN 978-80-89603-78-7, alebo J. Toman v SVEC, M., ]. TOMAN, et al.
Zdkonnik prdce: Zdkon o kolektivnom vyjedndvani: Komentdr: Zvizok I. 1. vyd. Bratislava:
Wolters Kluwer, 2019, s. 750-751. ISBN 978-80-571-0105-5.

27 Bliz§ie pozri TOMAN, ]. Individudlne pracovné prdvo IV.: Zodpovednost' za skodu a bezdé-
vodné obohatenie: 1. diel: Prevencia: Zodpovednost' za $kodu: VSeobecnd zodpovednost’ za-
mestnanca za $kodu. 1. vyd. Bratislava: Friedrich Ebert Stiftung, 2019, s. 27. ISBN 978-80-
89149-69-8.
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vsak je, ako nahliadat’ na ti Skodu, ktord prevySuje sumu zakonom limi-
tovanej penaznej ndhrady. Vzhl'adom k blizkemu previazaniu peiaZznej
ndhrady a zmluvnej pokuty sa ntka rieSenie analogickej aplikacie usta-
novenia, ktoré nepripusta uplatnenie $kody nad ramec sumy zmluvne;j
pokuty (§ 545 ods. 2 druha veta Obcianskeho zakonnika). Na druhej stra-
ne nemozno prehliadnut podstatny rozdiel medzi instititmi v skutoc¢nos-
ti, Ze pracovné pravo limituje hornd hranicu ndhrady, ktord zamestnava-
tel so zamestnancom méZe dohodnut. Zamestnavatel preto nema rovna-
ki mieru vol'nosti vopred odhadnit moZnu Skodu a premietnut ju do
vysKky pokuty, podobne, ako je tomu v ob¢ianskom prave alebo obchod-
nom prave. Nazdavame sa, Ze UcCelom penaznej nahrady v pracovnom
prave bolo do urcitej miery kompenzovat zamestnavatel'ovi nepravom
vyplatené sumy zamestnancovi a pripadné d’alSie ujmy, no pre nemoz-
nost' zamestnavatel'a dopredu zahrnit do vySky penlaznej ndhrady vset-
ku skodu, ktord mu moZe potencidlne vzniknuat, podl'a ndSho nazoru, pe-
nazna nahrada nema limitujtce ac¢inky vo vztahu k d'alSej Skode nekrytej
penaznou nahradou.

Moderacné pravo sudu je pomerne silnym zasahovym opravnenim
sudu voci neprimerane vysokej zmluvnej pokute, zdkonodarca nim ohra-
nicuje inak Sirokd zmluvnu vol'nost pri dojednavani zmluvnej pokuty. Ak
ale Zakonnik prace priamo normuje maximalnu vysku petniaznej ndhrady
na obidvoch miestach, m6zZe byt tato pokuta neprimerane vysoka? Dom-
nievame sa, Ze ex lege horna hranica, ktora dohodou neméze byt prekro-
¢end, je Specialnou Upravou vo vztahu k moderacnému pravu sudu a bola
by sucasne upravou nadbytocnou. Ak vsitudcii normuje maximalnu
moZnu hranicu pokuty sdm zakon, nie je potrebné, aby sa nad iiou este
raz zamyslal sid a preveroval ju testom primeranosti. Moderacné pravo
sudu by sa tak nemalo uplatnit na pracovnopravnu zmluvnu pokutu.

Na druhej strane, vo vztahu k ostatnym prostriedkom napravy teore-
ticky nie je vylucené, aby sa vo vztahu k dojednaniu o penaznej nahrade
uplatnili vS§eobecné korektivy dobrych mravov ¢i zakazu zneuZivania
prava. Neda sa vSak prehliadat’ vysoko kazuisticky charakter pracovno-
pravnej upravy, ktorad vyslovne normuje nielen maximalnu moznu hrani-
cu pre sumu nahrady, ale tiez konkrétnu situaciu, v ktorej je mozné na-
hradu dojednat. Vysoka miera konkrétnosti pravnej dpravy bude skor
obmedzovat spdsoby, akymi by mohol zamestnavatel svoje postavenie ¢i
pravo zneuzit alebo ktorymi by mohlo byt dojednanie v rozpore s dob-
rymi mravmi, a tym neplatné. Samozrejme, dojednanie moZe byt neplat-
né, respektive obsolentné aj z inych dévodov, napriklad preto, lebo bude
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neplatna celd konkuren¢na doloZka alebo nebude dodrZana povinna pi-
somna forma, minimalna poziadavka pre urcitost pravneho tkonu a po-
dobne.

2.2 Ceskd skiisenost’ po rekodifikdcii siikromného prdva a ndvrh pre
budiicu rekodifikdciu slovenského siikromného prdava

Cesky Obcansky zakonik je aj po rekodifikacii tamojsieho stikromného
prava v postaveni subsidiarity vo vztahu k ¢eskému Zakoniku prace.28 29
Tymto sa otvara moznost ovel'a vacSieho presahu vSeobecnej Upravy za-
vazkovych vztahov do pracovného prava, ¢o vyznamne ovplyviuje sys-
tém zabezpecovacich prostriedkov. Na rozdiel od slovenského Zakonnika
prace, ¢esky Zakonik prace vyslovne pocita so zmluvnou pokutou, robf to
vSak podobne ako slovensky normotvorca - zmluvni pokutu mozno do-
hodnut len tam, kde to zdkon vyslovne predpoklada (v tomto okamihu
len na jedinom mieste - pri poruseni povinnosti zamestnancom z konku-
rencnej dolozky).30

Ceska sktisenost ukazuje, Ze nie je dovod zmluvnt pokutu nésilne
premenovavat na iny institat, len aby sa prediSlo dohodam o zmluvnej
pokute aj tam, kde si to normotvorca nezela. Uvedeny problém vie zako-
nodarca vyrieSit obratenim civilnopravneho opt-out rezimu na systém
opt-in, a teda neumoznit veritel'ovi dohodnut si pokutu pre pripad za-
bezpecenia akejkol'vek povinnosti, ale len takej, kde to bude zakon vy-
slovne predpokladat. V intenciach slovenského pracovného prava mozno
uvazovat o rozSireni pokuty na najzavaznejSie pripady poruSenia povin-
nosti, napriklad na pripad hrubého porusenia pracovnej discipliny neos-
pravedlnenou nepritomnostou na pracovisku za stcasnej limitacie poku-
ty hornou hranicou maximalnej vysky vypocitanej napriklad ako cast
mzdy pripadajicej na jeden odpracovany den konkrétneho zamestnanca.
V konecnom dosledku sa zZiada zdoraznit, Ze Cast pracovnopravnej dok-
triny sa, naopak, priklana k vyraznejSiemu vcleneniu zmluvnej pokuty do
pracovného prava a zefektivneniu systému prostriedkov zabezpecenia.3!

28 BlizSie pozri Zdkon ¢ 262/2006 Sb. Zdkonik prdce, ve znéni pozdéjsich predpisii (dalej len
,Zakonik prace”).

29 Bliz$ie pozri L. Drapal v BELINA, M., ]. PICHRT, et al. Pracovni prdvo. 7. dopln. a podstat.
preprac. vyd. Praha: C. H. Beck, 2017, s. 33. ISBN 978-80-7400-667-8.

30 Blizsie pozri BELINA, M., ]. PICHRT, et al. Pracovni prdvo. 7. dopln. a podstat. pieprac. vyd.
Praha: C. H. Beck, 2017, s. 92-93. ISBN 978-80-7400-667-8.

31 Bliz$ie pozri BARANCOVA, H. Zabezpetenie zavizkov v pracovnom prave Slovenskej re-
publiky. In: ]. LAZAR, ed. Zabezpecenie pohl'addvok a ich uspokojenie: VIL Lubyho prdvnic-
ké dni. 1. vyd. Bratislava: lura Edition, 2002, s. 394. ISBN 80-89047-54-8, tiez HODALOVA,
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Bez ohl'adu na to, ako zdkonodarca dohodu o peflaznej nahrade pomeno-
val, skimanim jej obsahu dospievame knazoru, Ze ide o dojednanie
o zmluvnej pokute, a nie o samostatny instittt, ako tvrdia niektori auto-
ri.32 Tymto sucasne dospievame k zaveru, ze § 20 Zakonnika prace v sku-
toc¢nosti nevymenuva vSetky zabezpecovacie prostriedky, ako sa v doma-
cich podmienkach traduje,33 ale Zakonnik prace predsa len pocita so
zmluvnou pokutou, a dokonca s uznanim dlhu (§ 35 Zakonnika prace ale-
bo § 191 ods. 3 Zakonnika prace), aj ked’ uznanie dlhu je témou zasluhu-
jucou si samostatné spracovanie. Obava zo zmluvnej pokuty pravdepo-
dobne vyviera z nespravneho pochopenia instititu zmluvnej pokuty a jej
stotoziiovania s pokutou vo verejnopravnom zmysle ako prostriedkom
trestania zodpovedného subjektu. V skuto¢nosti vSak pokuta v sikrom-
nom prave plni prioritne tlohu pausalizovanej ndhrady ujmy, pripadne
kompenzacie nepravom vyplatenych plneni tam, kde nemozZno uplatiio-
vat’ pravo na vratenie cestou bezdévodného obohatenia pre existujuci
titul. Hroziaci a obavany sank¢ny prvok zmluvnej pokuty vie byt este viac
potlaceny limitaciou maximalnej moznej vysky pokuty tak, ako to v su-
Casnosti robi Zakonnik prace.

Problém nevyjasneného vztahu pracovnopravnej penlaznej ndhrady
azmluvnej pokuty je len Spickou l'adovca predstavujiceho ovela mar-
kantnejsi problém nizkej previazanosti Obcianskeho zakonnika a Ob-
chodného zakonnika. PIna subsidiarita sa pritom zda byt jedinym vhod-
nym a moznym rieSenim. NevyrieSilo by to len na tomto mieste rozobe-
rany problém nedostato¢ného zabezpecenia pracovnopravnych narokov,
ale tiez uZ zmienenud absenciu normovania odstipenia od dohdod v pra-
covnom prave, chybajiicu tpravu synalagmy a s tym spojenych namietok
a prava odopriet plnenie, ¢i problémy spojené so zastipenim. Ak vznikne
potreba odchylnej upravy plyntca zo Specifickej povahy pracovnoprav-
neho vztahu, zakonodarcovi ni¢ nebrani v tom, aby v Zakonniku prace

. Zmluvny systém a systém zmluvnych zabezpecovacich prostriedkov v pracovnom pra-
ve. Justi¢nd revue. 2006, ro¢. 58, ¢. 12, s. 1872. ISSN 1335-6461.

32 Pozri napriklad DOLOBAC, M. Hranice zmluvnej slobody v pracovnom prdve. 1. vyd. KoSice:
Univerzita Pavla Jozefa Safarika v Ko$iciach, Pravnicka fakulta, 2017, s. 160. ISBN 978-80-
8152-574-2.

33 Pozri napriklad PETRIKOVA, L. Zabezpetovacie institity v zmluvnom pracovnom prave.
In: A. OLSOVSKA, ed. Zmluvnd autonémia v sikromnom/pracovnom prdve [online]. 1. vyd.
Bratislava: Wolters Kluwer, 2020, s. 142 [cit. 2022-01-12]. ISBN 978-80-571-0309-7. Do-
stupné na: http://publikacie.iuridica.truni.sk/wp-content/uploads/2020/12/Zbornik-
Pravna-politika_FINAL-1.pdf.
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$pecidlnou Upravou normoval a nastavil jednotlivosti zodpovedajtice po-
Ziadavkam pre regulaciu pracovnopravnych vztahov.34
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodnej
urovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kaciu prispevkov v podobe:

4+ samostatnych vedeckych $tudii, ako aj cyklov vedeckych stadif
minimdlny rozsah tvori 10 normostrdn prisliichajiicich na jednu sti-
diu, maximdlny rozsah je neobmedzeny;

4+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢i dianim
minimdlny rozsah tvori 5 normostrdn prisliichajiicich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzii publikacii vztahujicich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

4+ informacii, ako aj sprav stvisiacich so zakladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajiice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporuca sa
zdroveri dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat ro¢ne, a to v terminoch:

31. marec - jarna edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial nepublikované prispevky, ktoré si vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladaju.

FEEE
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Zodpovednost za dodrZzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajici v ramci redakénej rady ¢asopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a Statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutociiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady casopisu
avodovodnenych pripadoch tieZ uznavanymi odbornikmi posobiacimi
v zodpovedajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykondva a archivuje na
Standardizovanych formularoch.

Sthrnnt informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikaciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne stcasne:

4+ prejavuju svoj sihlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzujq, Ze prispevok je ich p6vodnym, doposial’ nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym sthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutoc¢iiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych Cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikidch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
4+ prosime uviest nazov, pripadne podnazov prispevku v pé6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v p6vodnom jazyku:
4+ prosime uviest abstrakt v pévodnom jazyku, cca 10 riadkov;

KIicové slova v povodnom jazyku:

4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;
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Text prispevku:

4+ prosime uviest v $truktdre Gvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdZe obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podl'a platnej bibliografickej normy (ISO 690)
Pozn.: je nutné uvddzat' vsetky povinné bibliografické tidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatury umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatiry podla platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrzat niZ$ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit Standardizované typy a velkosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovi adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informdcii zasielajte, prosim, na e-mailovi adresu redakcie Casopisu
sel.journal@gmail.com.

Tesime sa na Vas prispevok!
S tuctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

+ essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30t - summer edition;
September 30t - autumn edition;
December 315t — winter edition.

The journal SOCIETAS ET [URISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

e
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

4+ editor in chief in relation to the formal aspects of contributions;

4+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[IURISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:

+

please specify key words in original language, circa 10 words;

Text of Contribution:

+

please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

+

please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:

n

please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version

in the format of the text editor MS Word document. Applying the stand-
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ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA
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Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spoloc¢ensky vyznamné
prierezové suvislosti otazok verejného prava a sukromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej Urovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato suicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke ¢asopisu.

Casopis pontika podnetni a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obcianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otazok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu pontka Ccitatel'skej verejnosti informacie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v ¢asopise predkladaji. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského stadia.

V sulade s vyssie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uZ preukazatel'ne publiko-
vané, ako aj prispevky, ktoré naplniaju skutkovi podstatu plagiatu ¢i ne-
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opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znenf.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov a vykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sti¢asne:

+ prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

#+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného clenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tiezZ uzndvanymi odbornikmi posobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.
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Sdhrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redak¢nou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym kritéridm vedeckej etiky, ktoré sa kladd asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouzitej metodoldgie, a podobne, ako aj z hl'adi-
ska spravneho, Uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publika¢nd etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
https://publicationethics.org/. Uvedené zadsady apravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu c¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela Ca-
sopisu.

Clanok V. Nezavislost’ a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a v$etky s nim suvisiace pravne skuto¢nosti a pravne tkony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.
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In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4 declare that the contribution presents their original, hitherto un-
published work;

4 declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
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well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.
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Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 31st, 2013
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