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Editorial k jesennej edicii
SOCIETAS ET IURISPRUDENTIA 2020

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila tretie ¢islo 6smeho ro¢nika SOCIETAS
ET IURISPRUDENTIA, medzinarodného internetového vedeckého casopi-
su zameraného na pravne otazky v interdisciplinarnych suvislostiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najma na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej Grovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roc¢ne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktualnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu ponuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktualne, tretie Cislo 6smeho roc¢nika ¢asopisu SOCIETAS ET IURIS-
PRUDENTIA pontika celkovo Sest samostatnych vedeckych studii, ako aj
jednu recenziu pozoruhodnej vedeckej publikacie, napisanych v troch
réznych jazykoch - vangliCtine, ¢eStine aslovencine. Vramci rubriky
,Stiadie“ v poradi prva $tidia prina$a velmi komplexny a podrobny ana-
lyticko-synteticky pohl'ad na mimoriadne aktualnu problematiku zodpo-
vednosti platforiem, vyplyvajtcej z ich postavenia ako zmluvnej strany,
sprostredkovatela asekundarne zodpovedného subjektu, ato najma
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v SirSom priestore Eur6pskej tnie. Nasledujica Stidia dokladne analyzu-
je, sprehl'adiiuje a z pohl'adu pol'ského, nemeckého a slovenského trest-
ného prava vzijomne porovnava a prikladne vysvetl'uje otazky zodpo-
vednosti za umyselny trestny ¢in ako dosledok dopravného priestupku.
Tretia Stddia sa venuje podrobnému systematickému objasneniu, ako aj
hibkovej analyze problematiky dal$ieho vyvoja rimskeho prava vo vy-
chodnej Eurépe v obdobi od smrti Justinidna Vel'kého do padu Byzantskej
riSe. Vporadi d’al$ia Stidia ponuika c¢itatelom mimoriadne podrobné
a systematické vymedzenie a fundované objasnenie vSetkych kl'ic¢ovych
procesov spajajucich sa so zavedenim a komplexnym pravnym rieSenim
Uplne novej a obzvlast aktualnej problémovej oblasti v (nielen) ¢eskom
pracovnom prave - problematiky spéatej s koronavirusovou pandémiou.
Piata Studia podrobne predstavuje, sprehl'adiiuje, analyzuje a objasiuje
otazky diskrimindcie Zien v nemeckych volebnych zdkonoch a samotnom
politickom zZivote, konkrétne z hl'adiska identifikovatel'nej protiistavnos-
ti vyrovnavacich opatreni v (nielen) durinskom volebnom zdkone. Po-
sledna, $iesta $tidia dokladne analyzuje a hibkovo objastiuje principialne
otazky polysémie pojmu staznost v pravnej doktrine, a to osobitne z t'a-
ziskového pohl'adu vplyvu rimskeho prava na kadnonické pravo. Rubrika
»Recenzie“, zaradena na konci aktudlneho ¢isla, pontka recenziu novej
jedinec¢nej bulharskej vedeckej publikdcie zameranej na oblast sluZieb
verejnej spravy.

V suvislosti s vydanim tretieho ¢isla 6smeho roc¢nika Casopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vsetkych je-
ho citatelov, prispievatelov aj priaznivcov, Ze Casopis je registrovany
v medzinarodnych vedeckych databazach Crossref, ERIH PLUS aIndex
Copernicus International a poZiadal o registraciu v d'alSich medzinarod-
nych vedeckych databdzach. Sicasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového c¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 132 Kkrajin navstev (v abecednom poradi):

1. Afganistan 45. Indonézia 89. Pakistan

2. Albansko 46. Irak 90. Palestina

3. Alzirsko 47.Iran 91. Panama

4. Angola 48. Island 92. Paraguaj

5. Argentina 49. Izrael 93. Peru

6. Arménsko 50. frsko 94. PobreZie slonoviny

7. Austrdlia 51. Jamajka 95. Pol'sko

8. AzerbajdZan 52. Japonsko 96. Portoriko

9. Bangladés 53. JuZna Afrika 97. Portugalsko
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10. Barbados

11. Belgicko 55. Kambodza 99. Rumunsko

12. Benin 56. Kamerun 100.Rusko

13. Bielorusko 57. Kanada 101.Rwanda

14. Bolivia 58. Kazachstan 102.Saudska Arabia
15. Bosna a Hercegovina 59. Kena 103.Senegal

16. Brazilia 60. Kirgizsko 104.Seychely

17. Bulharsko 61. Kolumbia 105.Singapur

18. Burkina Faso 62. Kosovo 106.Sint Maarten

19. Burundi 63. Kostarika 107.Slovensko

20. Curagao 64. Kuvajt 108.Slovinsko

21. Cyprus 65. Libanon 109.Spojené arabské emiraty
22. Ceska republika 66. Litva 110.Spojené kral'ovstvo
23. Cile 67. Libya 111.Spojené $taty americké
24. Cina 68. Lotyssko 112.Srbsko

25. Dansko 69. Luxembursko 113.Sudén

26. Dominika 70. Macedénsko 114.Syria

27. Dominikanska republika 71. Mad'arsko 115.Spanielsko

28. Egypt 72. Malajzia 116.Svajtiarsko

29. Ekvador 73. Malta 117.Svédsko

30. Esténsko 74. Maroko 118.Taiwan

31. Fidzi 75. Mauricius 119.Taliansko

32. Filipiny 76. Mexiko 120.Tanzénia

33. Finsko 77. Mjanmarsko 121.Thajsko

34. Francuzsko 78. Moldavsko 122.Togo

35. Ghana 79. Mongolsko 123.Trinidad a Tobago
36. Grécko 80. Mozambik 124.Tunisko

37. Gruzinsko 81. Namibia 125.Turecko

38. Guatemala 82. Nemecko 126.Uganda

39. Guinea 83. Nepal 127.Ukrajina

40. Holandsko 84. Nigéria 128.Uruguaj

41. Honduras 85. Nikaragua 129.Venezuela

42. Hongkong 86. Norsko 130.Vietnam

43. Chorvatsko 87. Novy Zéland 131.Zambia

44. India 88. Oman 132.Zimbabwe

54

. Juzna Kérea
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98. Rakusko

Pri prilezitosti vydania tretieho Cisla 6smeho roc¢nika casopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
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kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redaké¢nej rady Casopisu a redakénému timu.

Verim, ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na urovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-
terdisciplinarnych spolo¢enskych stvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej Grovni.

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
IURISPRUDENTIA do okamihu vydania tretieho ¢isla 6smeho ro¢nika

s,

0 DI G 522

Prameni: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakcnej rady aredakcie ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 30. september 2020
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Editorial for Autumn Edition
of the SOCIETAS ET IURISPRUDENTIA 2020

Dear readers and friends,

let me introduce the third issue of the eighth volume of SOCIETAS ET IU-
RISPRUDENTIA, an international scientific online journal for the study of
legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, third issue of the eighth volume of the journal SOCIETAS
ET IURISPRUDENTIA offers atotal of six separate scientific studies as
well as one review of notable scientific publication written in three dif-
ferent languages - in the English, Czech and Slovak languages. Within the
section “Studies”, the very first study brings a very comprehensive and
detailed analytical-synthetic view of the extremely current issues of lia-
bility of platforms as the contract parties, the intermediaries and the sec-
ondary liable subjects, especially in the wider area of the European Un-
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ion. The following study thoroughly analyses, clarifies and from the point
of view of the Polish, German and Slovak criminal laws compares as well
as exemplarily explains the questions of liability for an intentional crime
as aconsequence of atraffic offense. The third study concentrates on
a detailed systematic clarification as well as in-depth analysis of the issue
of further development of the Roman law in the Eastern Europe in the
period since the death of Justinian the Great until the fall of the Byzantine
Empire. The next study offers readers an extraordinary detailed and sys-
tematic definition as well as well-founded explanation of all the key pro-
cesses associated with the introduction and the complex legal solution of
a completely new and essentially current problem area in (not only) the
Czech labour law - of the issues related to the coronavirus pandemics.
The fifth study presents, streamlines, analyses in detail and clarifies the
questions of discrimination against women in the German electoral laws
and the political life itself, specifically in terms of the identifiable uncon-
stitutionality of countervailing measures in the (not only) Thuringian
electoral act. The final, sixth study very precisely analyses and deeply ex-
plains the fundamental questions of the polysemy of the term of com-
plaint in the legal doctrine, especially from the central point of view of
the influence of the Roman law on the canon law. The section “Reviews”,
placed at the end of the current issue, offers review of a new unique Bul-
garian scientific publication aimed at the area of administrative services.

In relation to the release of the third issue of the eighth volume of the
journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all its
readers, contributors as well as fans that the journal has been registered
in the international scientific databases Crossref, ERIH PLUS and Index
Copernicus International and applied for registration in other interna-
tional scientific databases. At the same time, we would like to inform that
till the date of the new issue, the journal’s websites had recorded a total
of 132 countries of visits (in alphabetical order):

1. Afghanistan 45. Greece 89. Palestine

2. Albania 46. Guatemala 90. Panama

3. Algeria 47. Guinea 91. Paraguay

4. Angola 48. Honduras 92. Peru

5. Argentina 49. Hong Kong 93. Philippines

6. Armenia 50. Hungary 94. Poland

7. Australia 51. Iceland 95. Portugal

8. Austria 52. India 96. Puerto Rico

9. Azerbaijan 53. Indonesia 97. Romania
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10. Bangladesh 54.Iran 98. Russia

11. Barbados 55.Iraq 99. Rwanda

12. Belarus 56. Ireland 100.Saudi Arabia

13. Belgium 57. Israel 101.Senegal

14. Benin 58. Italy 102.Serbia

15. Bolivia 59. Jamaica 103.Seychelles

16. Bosnia and Herzegovina 60. Japan 104.Singapore

17. Brazil 61. Kazakhstan 105.Sint Maarten

18. Bulgaria 62. Kenya 106.Slovakia

19. Burkina Faso 63. Kosovo 107.Slovenia

20. Burundi 64. Kuwait 108.South Africa

21. Cambodia 65. Kyrgyzstan 109.South Korea

22. Cameroon 66. Latvia 110.Spain

23. Canada 67. Lebanon 111.Sudan

24. Chile 68. Libya 112.Sweden

25. China 69. Lithuania 113.Switzerland

26. Colombia 70. Luxembourg 114.Syria

27. Costa Rica 71. Macedonia 115.Taiwan

28. Cote d’Ivoire 72. Malaysia 116.Tanzania

29. Croatia 73. Malta 117.Thailand

30. Curagao 74. Mauritius 118.The Netherlands

31. Cyprus 75. Mexico 119.Togo

32. Czech Republic 76. Moldova 120.Trinidad and Tobago
33. Denmark 77. Mongolia 121.Tunisia

34. Dominica 78. Morocco 122.Turkey

35. Dominican Republic 79. Mozambique 123.Uganda

36. Ecuador 80. Myanmar 124.Ukraine

37. Egypt 81. Namibia 125.United Arab Emirates
38. Estonia 82. Nepal 126.United Kingdom

39. Fiji 83. New Zealand 127.United States of America
40. Finland 84. Nicaragua 128.Uruguay

41. France 85. Nigeria 129.Venezuela

42. Georgia 86. Norway 130.Vietnam

43. Germany 87. Oman 131.Zambia

44, Ghana 88. Pakistan 132.Zimbabwe

On the occasion of launching the third issue of the eighth volume of
the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-

EDITORIAL 19



Sf I SOCIETAS ET IURISPRUDENTIA
[ 2020, Volume VIIL,, Issue 3, Pages 17-20

SOCIETAS ET http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.
Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal

SOCIETAS ET IURISPRUDENTIA before Issuing the Third Issue of the Eighth Vol-
ume

0 Rtk

Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-
RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, September 30t, 2020
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Zodpovednost platforiem vyplyvajica z ich postavenia
ako zmluvnej strany, sprostredkovatel'a
a sekundarne zodpovedného subjektu?

Liability of Platforms
as Contract Parties, Intermediaries
and Secondary Liable Subjects

Marianna Novotna
Milan Hulmak

Abstract: The paper discusses the possibilities of considering the platforms
being liable within their position as an “intermediary” in the broadest sense
in the triangle relationship of the platform, the supplier (service provider)
and the recipient of services or goods (customer). Given the extension of
possible interactions in the field of liability between the platform and its
users, the liability issues discussed are limited in particular to defining in
which cases, under what conditions and to what extent as well as in what
position the platform also bears (should bear) liability for the performance
provided by the supplier.

Key Words: Civil Law; Intermediary Platforms; Contract Liability; Liability
of Intermediary; Predominant Influence of Platform; the European Union.

Abstrakt: Prispevok sa zaoberd otdzkou, akym spdsobom je moZné nazerat’
na problematiku vyvodenia zodpovednosti sprostredkovatelskej platformy
v rdmci jej postavenia ako ,sprostredkovatela”v tom najsirSom slova zmys-
le v trojstrannom vztahu platformy, doddvatela (poskytovatela sluZieb)
a koncového prijemcu sluZieb alebo tovaru (zdkaznika). Vzhl'adom na $irku
do uvahy prichddzajicich interakcii v oblasti zodpovednosti medzi plat-
formou a jej pouzivatel'mi sa predkladané tivahy obmedzuji predovsSetkym
na vymedzenie, v ktorych pripadoch, za splnenia akych podmienok
a v akom rozsahu a postaveni zodpovedd (mala by zodpovedat) platforma
aj za plnenie, ktoré je poskytované doddvatelom.

1 Prispevok bol vypracovany v ramci rieSenia vyskumného projektu Agentiry na podporu
vyskumu a vyvoja ¢. APVV-17-0562 s nazvom ,Zmluvy uzatvdrané prostrednictvom elek-
tronickych platforiem”, zodpovedny riesitel’ doc. JUDr. Kristian Csach, PhD.
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KTIticové slova: Obcianske prdvo; sprostredkovatel'ské platformy; zmluvnd
zodpovednost; zodpovednost sprostredkovatela; prevaZujici vplyv plat-
formy; Eurépska tnia.

Uvod

Niekol'’ko poslednych rokov sme svedkami vzmahajtcej sa (Co do svojho
obsahového zaberu, a zdkonite tym aj do samotného rozsahu) odborne;j
diskusie o postaveni platforiem z pohladu socidlneho, ekonomického,
pravneho, ¢i v urcitych aspektoch iz pohladu etického. Platformy ako
akési zakladne, ktoré su zdiel'ané spolocne viacerymi ti¢astnikmi s cielom
uskutocnovania urcitych aktivit na nich ¢i s ich pomocou, sa do hl'adacika
prava dostali i uz z dévodu potreby verejnopravnej regulacie ich ¢innos-
ti (povolenie na vykon Cinnosti na tizemi konkrétneho $tatu, zdanenie
platforiem, ochrana hospodarskej sutaze a podobne), alebo zdévodu
moznosti ¢i nemozZnosti ich podradenia pod dovtedy existujici pravny
ramec reguldcie sikromnopravnych vztahov a z toho vyplyvajicich na-
sledkov.2

Napriek tomu, Ze aj v ,realnom* svete existuje mnozstvo pripadov,
ktoré spiiiaju atributy definicie platformy ako zikladne, ktora umoZiiuje
alebo ul'ahcuje interakciu medzi jej pouzivatelmi (v dosledku coho sa
prevadzkovatel platformy pohybuje na ,dvojstrannom* alebo ,viacstran-
nom"“ trhu),? napriklad trhoviska, vystaviska, galérie a podobne,* az

2 Kregulacii platforiem na narodnej urovni (¢i uz z pohladu vSeobecnej reguldcie spro-
stredkovatel'skych platforiem alebo parcidlnej regulacie niektorych dopadov pouzivania
sprostredkovatel'skych platforiem) pozri napriklad franctuzsky Loi n®2016-1321 pour une
République numérique [2016-10-07] a v nadvaznosti nan ¢lanok L. 111-7 Code de la con-
sommation, portugalsky Lei n.2 45/2018 Regime juridico da atividade de transporte indivi-
dual e remunerado de passageiros em veiculos descaracterizados a partir de plataforma
eletrénica [2018-08-10]; podobne k regulacii v Cine pozri HONG, X. Regulation of E-com-
merce Intermediaries: An International Perspective. Comparative Law Journal of the Pacif-
ic: Trade Development through Harmonization of Commercial Law. 2015, vol. 19, s. 365.
Hors Serie. ISSN 2703-4666.

Pozri napriklad RYSMAN, M. The Economics of Two-sided Markets. Journal of Economic
Perspectives [online]. 2009, vol. 23, no. 3, s. 125-126 [cit. 2020-09-01]. ISSN 0895-3309.
Dostupné na: https://doi.org/10.1257 /jep.23.3.125; a FILISTRUCCH], L., D. GERADIN, E.
van DAMME a P. AFFELDT. Market Definition in Two-sided Markets: Theory and Practice.
Journal of Competition Law and Economics [online]. 2014, vol. 10, no. 2, s. 293-339 [cit.
2020-09-01]. ISSN 1744-6422. Dostupné na: https://doi.org/10.1093 /joclec/nhu007.
BlizSie pozri ENGERT, A. Digitale Plattformen. Archiv fiir die civilistische Praxis [online].
2018, Jg. 218, Nr. 2-4, s. 306 [cit. 2020-09-01]. ISSN 0003-8997. Dostupné na: https://doi.
org/10.1628/acp-2018-0013.
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s technickym pokrokom v oblasti digitalizacie, ktory umoznil vznik toho,
¢o dnes nazyvame digitdlnymi platformami,> sa diskusia posunula sme-
rom k technickej Standardizacii® ich fungovania na jednej strane a k vy-
tvaraniu pravneho ramca, ktorym by mali byt zastreSené alebo ktorym
by sa mali spravovat niektoré z aspektov ich fungovania na trhu na stra-
ne druhej.

Platformy posobiace na urc¢itom trhu mozZu mat réznu povahu, po-
kial' ide o mieru ich ingerencie alebo vplyvu na samotné poskytovanie
sluzby tretou stranou. Prevadzkovatel' platformy moZe participovat na
trhu prostrednictvom kontroly uskuto¢nenych transakcii na danej plat-
forme, priCom zmluvy su uzatvarané priamo platformou alebo je ich
uzavretie aspont preukizatelne sprostredkované platformou. Takéto
sprostredkovatel'ské platformy dosahujd svoje prijmy vylu¢ne alebo as-
ponl prevazne prostrednictvom provizii z uzatvorenych zmlav (Ebay,
Amazon, Airbnb, HRS, Helpling a podobne). Na rozdiel od sprostredkova-
tel'skych platforiem informac¢né platformy nemaji tendenciu kontrolovat
transakcie na trhu. Podporuju vsak ich vznik tym, Ze umoznuju vyhl'ada-
vanie vhodnych zmluvnych prilezitosti a prostrednictvom systému hod-
notenia prispievaju ku kontrole spravania sa ucastnikov a kvalite posky-
tovaného plnenia (Trivago, Tripadvisor a podobne).”

Predmetom zaujmu nasho prispevku st platformy, ktoré plnia dlohu
sprostredkovatel'a medzi poskytovatelmi sluzieb, pontikajicimi svoje ak-
tiva, zdroje, Cas alebo schopnosti,® a pouzivatelmi tychto sluzieb, pricom
ulohou platformy je zjednodusenie vzajomnych transakcii medzi tymito
poskytovatel'mi a pouZzivatel'mi sluZieb (zaroveii vSak nie je vylucené, aby
relevantné sluzby poskytovali i samotné platformy).

2

BlizSie pozri ENGERT, A. Digitale Plattformen. Archiv fiir die civilistische Praxis [online].
2018, Jg. 218, Nr. 2-4, s. 307 [cit. 2020-09-01]. ISSN 0003-8997. Dostupné na: https://doi.
org/10.1628/acp-2018-0013.

V ramci technickej Standardizacie doslo napriklad k prijatiu medzinarodnych $tandardov
pre hodnotiace systémy spotrebitel'ov, obsahujtcich poziadavky a odporticania pre spra-
vu takychto hodnoteni, ich zber, Uipravu a zverejiiovanie. Bliz$ie pozri Online Consumer
Reviews - Principles and Requirements for Their Collection, Moderation and Publication
[online]. 2018-06-11, ISO 20488:2018 [cit. 2020-09-01]. Dostupné na: https://doi.org/
10.3403/30344915.

BlizSie pozri ENGERT, A. Digitale Plattformen. Archiv fiir die civilistische Praxis [online].
2018, Jg.218, Nr.2-4, s.309-310 [cit.2020-09-01]. ISSN 0003-8997. Dostupné na:
https://doi.org/10.1628/acp-2018-0013.

Modze ist o sikromné osoby, ktoré prilezitostne ponukaju svoje sluzby (tzv. ,peers*), ale-
bo o poskytovatel'ov sluzieb v ramci ich odbornej sposobilosti (profesionalni poskytova-
telia sluzieb).

o
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Modely, v ramci ktorych funguji platformy, méZu mat rézne podoby
a formy realizacie, zasahujic rézne segmenty trhu (ubytovanie, preprav-
né sluzby, poskytovanie digitdlneho obsahu a podobne), pricom cielom
tychto transakcii moze byt na strane poskytovatel'a tvorba zisku (napri-
klad Uber, Airbnb), alebo sluzby mézu byt poskytované na bezodplatnom
zaklade (napriklad couchsurfing).® Sprostredkovatel'skymi online plat-
formami v ponimani nasho prispevku nie su ¢isto transakcéné platformy
dvojstrannej povahy, umoziiujice zakaznikovi objednanie tovaru alebo
sluzieb vymenou za poskytnutie platby (e-shopy), rovnako nimi nie su
rozne online vyhl'adavace, modely platforiem fungujice na principe zo-
znamiek alebo online hracie platformy, ktoré spajaji zaujemcov za inym
Ucelom ako je uzavretie zmluvy s inym zaujemcom.

Z mnozstva rozmanitych pravnych problémov, ktoré su spojené
s fungovanim digitalnych online platforiem, sa nas prispevok venuje vy-
lu¢ne oblasti zodpovednostnych vztahov spojenych s ¢innostou platfor-
my ako média, prostrednictvom ktorého/na ktorom je mozné vstupovat
do ekonomickych transakcii, z ktorych je nasledne poskytovana urcita
forma plnenia (mimo zaujmu prispevku teda zostanu ponechané otazky
zodpovednosti voci tretim subjektom, najma tie, ktoré vyplyvaji z poru-
Senia prav duSevného vlastnictva alebo z deliktného prava).

9 Vdanom kontexte je potrebné starostlivo zvazit otdzku (bez)odplatnosti fungovania
vztahov na platforme, pretoZe absencia peiazného protiplnenia sama osebe nemdze byt
jedinym kritériom vymedzenia ich charakteru. Napriklad vzhl'adom na charakter posky-
tovania sluzieb na platforme moze subjekt registrovany na platforme a ponukajuci svoje
sluzby pre ostatnych uzivatel'ov platformy recipro¢ne profitovat z ponuky ostatnych uzi-
vatel'ov (napriek faktu, Ze protiplnenie vo forme recipro¢ného vyuzitia sluzby sa nemusi
realne poskytnit rovnakému subjektu, od ktorého prijal plnenie). V takomto pripade by
bolo mozné uvazovat o zmieSanom charaktere zmluvy, ktora by obsahovala prvky zame-
ny. Obdobne by bolo moZné uvazovat v spojitosti s inou ako finan¢nou formou odplaty za
poskytovanie sluzieb aj o osobnych, respektive inych tidajoch, ktoré boli poskytnuté plat-
forme, ako o forme protiplnenia. BlizSie k osobnym a inym tidajom ako o forme protipl-
nenia pozri LANGHANKE, C. a M. SCHMIDT-KESSEL. Consumer Data as Consideration.
Journal of European Consumer and Market Law. 2015, vol. 4, no. 6, s. 218-223. ISSN 2364-
4710; JURCOVA, M. a M. NOVOTNA. 0d spolo¢ného kipneho prava k digitalnej Eurépe. In:
P. VO]CfK, V. FILICKO a P. KOROMHAZ, eds. Kosické dni sitkromného prdva I. 1. vyd. Kosi-
ce: Univerzita Pavla Jozefa Safarika v Kosiciach, Katedra ob¢ianskeho prava, 2016, s. 126-
138. ISBN 978-80-8152-400-4; a JURCOVA, M., M. NOVOTNA, Z. ADAMOVA a R. DOBRO-
VODSKY. Kiipne zmluvy uzatvarané on-line a kiipa digitdlneho obsahu - tivahy o novej
regulacii. Pravny obzor. 2017, ro¢. 100, €. 2, s. 143-161. ISSN 0032-6984.
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1 Zodpovednost prevadzkovatel'a platformy vyplyvajica
z postavenia platformy ako zmluvnej strany

Pokym zmluvné vztahy st vo svojom tradicnom ponimani zaloZené na
dvojstrannosti vztahu poskytovatela a prijemcu, vztahy, do ktorych
vstupuje platforma, predpokladaji popri existencii tohto vztahu aj vztah
kazdého z tychto subjektov samostatne smerom k platforme. Na jednej
strane je tu teda tradi¢ny zmluvny vztah medzi poskytovatel'om (doda-
vatel'om) a zdkaznikom, na zdklade ktorého ma byt zakaznikovi dodany
tovar alebo poskytnuta sluzba alebo digitalny obsah za odplatu v penia-
zoch, pripadne ma byt poskytnuté iné protiplnenie, vratane poskytnutia
osobnych udajov, na druhej strane sd tu zmluvny vztah medzi platfor-
mou a zdkaznikom, zdkladom ktorého je zmluva medzi prevadzkovate-
lom platformy azdkaznikom o vyuZivani sluzieb platformy, a zmluvny
vztah medzi platformou a dodavatelom, zdkladom ktorého je zmluva
uzavretd medzi prevadzkovatel'om platformy a dodavatelom o vyuzivani
online sprostredkovatel'skej platformy.

Napriek tomu, Ze zmluva medzi dodavatelom a zakaznikom je uzat-
varand s pomocou platformy, v niektorych pripadoch dokonca s vyz-
namnym vplyvom, pripadne aZ s ingerenciou platformy, v stlade so vse-
obecnymi pravidlami zmluvného prava je vznik zavazkovopravneho
vztahu, predmetom ktorého je poskytnutie plnenia, vyhradeny dodavate-
lovi azakaznikovi. Existujice paradigmy zmluvného prava, ktoré boli
konstruované pre typické dvojstranné vztahy, neposkytuju prilis Siroky
priestor vo vztahu k platforme. Vychodiskom uvaZovania je, Zze bez su-
hlasu nie je mozné v stlade s existujicimi pravidlami zaviazat' platformu
vo vztahu k hlavnej zmluve, kedZe to odporuje tak zadkladnej zadsade rela-
tivity zavazkovopravnych vztahov, rovnako ako zasade slobody vole sub-
jektov vstupovat do takychto vztahov.!® A to aj napriek tomu, Ze zakaz-
nikovi sa z jeho pohl'adu méze javit, Ze uzatvara zmluvu priamo s plat-
formou, ktora pozna a ktorej je pouzivatel'om, ignorujic relativne casto
existenciu tretej strany ako poskytovatela sluzby alebo dodavatela,
s ktorym minimdlne v za¢iatocnom $tadiu nema Ziadny kontakt a ktorého
identita ho vo vacSine pripadov nezaujima.

Pravidla zmluvnej zodpovednosti relevantné vo vztahu k sprostred-
kovatel'skym online platformam vyplyvaju momentalne prevazne z vnut-

10 Porovnaj SORENSEN, M. J. Intermediary Platforms - The Contractual Legal Framework.
Nordic Journal of Commercial Law [online]. 2018, no. 1, s. 84 [cit. 2020-09-01]. ISSN 1459-
9686. Dostupné na: https://doi.org/10.5278/0js.njcl.v0i1.2485.
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rostatnych pravnych predpisov vSeobecného charakteru jednotlivych
Statov (ustanovenia upravujice zodpovednost sprostredkovatela, pri-
padne ustanovenia upravujice zastipenie,!! ustanovenia spotrebitel'ské-
ho prava a podobne), v niektorych malo pripadoch uz s legislativnymi
zmenami reflektujiicimi $pecifické postavenie online sprostredkovatel-
skych platforiem.

Pokial' ide o porusenie zmluvnych alebo zdkonnych povinnosti ulo-
Zenych platforme (prevadzkovatelovi platformy) ako zmluvnej strane
(napriklad informac¢né povinnosti, povinnosti ochrany osobnych udajov,
povinnosti kontroly ¢innosti uzivatel'ov a podobne),'2 pripadne ak plat-
forma vstupuje priamo do zmluvnych vztahov so zakaznikmi zmluvami,
ktoré su oddelené od hlavnej zmluvy (napriklad zmluvy, ktorymi zakaz-
nik akceptuje podmienky pouZzivania platformy), nevznikaji v tomto
ohl'ade zasadnejsie problémy, s vynimkou situdcii, v ktorych by bolo pri-
padne moZné v sulade s existujicimi zmluvnymi paradigmami vyvodit vo
vztahu khlavnej zmluve medzi poskytovatelom azakaznikom zodpo-
vednost platformy.

V uvedenom kontexte ide predovSetkym o posun od zasadne subjek-
tivneho ponimania zmluvy, zaloZeného na voli zmluvnej strany, k ob-
jektivnemu ponimaniu, ktoré je zaloZené na interpretacii zmluvného
vztahu zahfnajiceho odovodnené ocCakavania zakaznika (mnohokrat
v zavislosti od konkrétneho typu trhu, na ktorom platforma p&sobi, do-

11V danom kontexte mozno poukazat na § 32 ods. 1 Zdkona ¢. 40/1964 Zb. Obciansky zd-
konnik v zneni neskorsich predpisov (,Ak z pravneho ukonu nevyplyva, Ze niekto kona za
niekoho iného, plati, Ze kona vo vlastnom mene"), ktory vyjadruje princip publicity zastu-
penia a je definiénym principom zastipenia vo vSeobecnom meradle. Ak platforma zlyha
v identifikacii zmluvného partnera pre prijimatela sluzby, mala by sa samotna stat’ jeho
zmluvnym partnerom a mali by sa dat voci nej uplatiiovat naroky zo sprostredkovaného
vztahu. Bliz$ie pozri JURCOVA, M. Zdiel'ana ekonomika a platformy. In: D. LENGYELOVA,
ed. Prdvny pluralizmus a pojem prdva. 1.vyd. Bratislava: Slovak Academic Press, 2017,
s. 245-253. ISBN 978-80-89607-57-0.

12 Napriklad Xue Hong rozliSuje v podstate tri rezimy zodpovednosti prevadzkovatela plat-
formy podl'a uloZenej povinnosti kontroly informdcii a ¢innosti jednotlivych pouzivatel'ov
platformy. BlizSie pozri HONG, X. Regulation of E-commerce Intermediaries: An Interna-
tional Perspective. Comparative Law Journal of the Pacific: Trade Development through
Harmonization of Commercial Law. 2015, vol. 19, s.369 a nasl. Hors Serie. ISSN 2703-
4666.
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chadza k situaciam, kedy si zdkaznik nie je vedomy toho, Ze sluZbu posky-
tuje alebo tovar dodava tretia strana).13

Vo vztahu k platformdm ide najma o situacie, kedy z pohl'adu zakaz-
nika, ktorému je poskytované plnenie, nie je celkom zrejmé, kto stoji na
druhej strane jeho zmluvného vztahu, ak platforma vzbudzuje u zakazni-
kov od6vodnené ocakavanie, Ze samotna platforma je zmluvnou stranou
poskytujicou plnenie alebo minimdalne zohrava délezitd tlohu v ramci
plnenia zhlavnej zmluvy. Takéto zdanie aktivizicie méZe platforma
vramci hlavnej zmluvy vzbudzovat najma vtedy, ak zakaznika nedosta-
toc¢ne informuje o svojom postaveni ako vylucne sprostredkovatel'ského
subjektul4 alebo ak su informacie o postaveni platformy ako sprostred-
kovatel'a komunikované spdsobom, v dosledku ktorého nemozZno od
bezného zikaznika oc¢akavat, Ze porozumie dosledkom tychto informacii
vo vztahu kjeho pravnemu postaveniu.l5 Samozrejme, uvedené nezna-
men3, Ze platforma by bola povinna pre splnenie svojej povinnosti dosta-
tocnej informovanosti zakaznika o jej postaveni ako sprostredkovatela
vysvetlovat zakaznikovi, aké konkrétne pravne nasledky vo vztahu
k nemu toto postavenie platformy ma. Je vS§ak povinna podat informaciu

13 Bliz$ie pozri HULMAK, M. Soukromopravni regulace platforem. In: K. CSACH, ed. Ad hoc
legislativa v stikromnom prdve. 1. vyd. Praha: Leges, 2019, s. 185-202. ISBN 978-80-7502-
422-0.

14V danom kontexte pozri rozhodnutie Case of Sabrina Wathelet v. Garage Bietheres & Fils
SPRL [2016-11-09]. Judgement of the Court of Justice of the European Union, 2016, C-
149/15, ktory v pripade, ktory sa sice netykal priamo sprostredkovatel'skych platforiem,
rozhodol, Ze pojem ,predavajici“ v zmysle ¢lanku 1 ods. 2 pism. ¢) Smernice 1999/44/ES
Eurdpskeho parlamentu a Rady z 25. mdja 1999 o urcitych aspektoch predaja spotrebného
tovaru a zdruk na spotrebny tovar. U.v. EU L 171, 1999-07-07, s. 223-227, musi byt vykla-
dany tak, Ze zahrna aj podnikatel'a konajiceho ako prostrednik na ucet sikromnej osoby,
ktory kupujiceho spotrebitela riadne neinformoval o tom, Ze vlastnikom predavaného
tovaru je tato sikromna osoba. Uvedeny vyklad nie je zavisly na skutocnosti, ¢i prostred-
nik konal v ramci sprostredkovania za odplatu.

15 Jeden z dvoch danskych Najvys$sich sidov (@stre Landsret) rozhodol (U.2016.1062 @), ze
cestovna agentura pdsobiaca ako online platforma neposkytla dostatok informacii o svo-
jom postaveni ako vyluéného sprostredkovatela. VSeobecné obchodné podmienky
v zmluve o uzivani obsahovali tzv. opt-out klauzulu, ktorad bola spomenuta v zahlavi a pa-
te strany rovnako ako pred zaplatenim, tak aj po zaplateni. Dansky Najvyssi sud dospel
k zaveru, Ze interpretaciou informacii poskytnutych platformou nemozno predpokladat,
Ze bezny spotrebitel’ by mohol vylu¢ne na zéklade tychto informicii vyvodit nejaké na-
sledky pre svoje pravne postavenie vo vztahu k platforme; z tohto dévodu bola poskytnu-
ta informacia nedostacujtca. Blizsie pozri SORENSEN, M. |. Intermediary Platforms - The
Contractual Legal Framework. Nordic Journal of Commercial Law [online]. 2018, no. 1,
s. 76 [cit. 2020-09-01]. ISSN 1459-9686. Dostupné na: https://doi.org/10.5278/0js.njcl.
v0i1.2485.
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sposobom a v rozsahu, ktory je aj pre bezného zdkaznika jasny a zrozu-
mitel'ny o do svojho obsahu.

Obdobne moéze platforma vzbudit u zdkaznika zdanie aktivity v rdm-
ci hlavnej zmluvy tiez vtedy, ak svojim spravanim dava najavo, Ze urcitym
spésobom garantuje poskytovanie plnenia z hlavnej zmluvy, napriklad
tym, Ze kontroluje poskytovatel'ov, vzdelava ich, monitoruje ich ¢innost
a podobne.1¢ V silade s mierou ,garancii”, ktoré sa zadkaznikovi javia ako
poskytované platformou, vyvstava otazka, ¢i by platforma v urcitom roz-
sahu mala prevziat popri poskytovatel'ovi zodpovednost obdobnu jeho
zmluvnej zodpovednosti za nesplnenie v pripade, ak je ,garancia“ viazana
na plnenie, pripadne ¢i by mala prevziat urcity rozsah zodpovednosti za
poskytovatela, ak miera ,garancie” smeruje skor k poskytovatelovi (vy-
ber, kontrola a podobne).

Ak platforma vzbudzuje v zdkaznikovi odévodnené ocakavanie, Ze je
priamo poskytovatel'om tovaru alebo sluzby, zodpoveda platforma ako
poskytovatel plnenia v stilade so zmluvou, ktora bola so zakaznikom uza-
tvorena. Urcité usmernenie pri rozhodovani, ¢i sprostredkovatela mozno
povazovat za poskytovatel'a tovaru alebo pripadne i sluzby, m6Zeme na-
jst v rozhodnuti Sidneho dvora Eurépskej tinie vo veci C-149/15 Wathe-
let proti Garage Bietheres & Fils SPRL, podla ktorého je ... sid povinny
overit, ¢i je dodavatel povazZovany za ,predavajtiiceho”, pokial spotrebite-
l'a riadne neinformoval o tom, Ze nie je vlastnikom dotknutého tovaru, ¢o
od sudu vyzaduje zohl'adnit vSetky okolnosti prejednavanej veci. V tomto
ohl'ade moZu byt relevantné najma miera ucasti a usilie sprostredkovate-
l'a pri predaji, okolnosti, za ktorych bol tovar prezentovany spotrebitel’o-
vi, ako i spravanie sa spotrebitela, z ktorého mozno urcit, ¢i tento spot-
rebitel’ mohol porozumiet tomu, Ze sprostredkovatel konal na ucet suk-
romnej osoby.“

2 Zodpovednost platformy vyplyvajuica z jej postavenia ako
sprostredkovatel’a, principala, respektive zastupcu

Sprostredkovatel' vo svojom SirSom ponimani je subjekt, ktory urcéitym
sposobom prepaja v zmluvnom vztahu poskytovatel'a plnenia a prijemcu
plnenia, pricCom jeho pravne postavenie moZe, ale tiez nemusi byt pre
jednotlivé pripady osobitne regulované (osobitna regulacia je pritomna

16 Bliz§ie pozri SGRENSEN, M. J. Intermediary Platforms - The Contractual Legal Frame-
work. Nordic Journal of Commercial Law [online]. 2018, no. 1, s. 85 [cit. 2020-09-01]. ISSN
1459-9686. Dostupné na: https://doi.org/10.5278/0js.njcl.v0i1.2485.
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napriklad v pripade komisionarskej zmluvy). Rozhodujicim faktorom
sprostredkovatel'ského vztahu v SirSom slova zmysle je skuto¢nost, Ze
sprostredkovatel' vyvija ¢innost v prospech redlneho poskytovatela
sluzby alebo tovaru, prepajajuc ho s tretou stranou, pricom sprostredko-
vatel nie je stranou samotnej zmluvy, ktora vznikla medzi poskytovate-
I'om a zakaznikom, a nie je teda ani viazany zavazkami z nej vyplyvajuci-
mi.1?

Sprostredkovatel'ské platformy v uvedenom zmysle vytvaraju taktiez
urcitu formu elektronického prepojenia medzi zakaznikom a poskytova-
telom urcitej sluzby a v tomto vyzname entity, ktord umoziuje kontakt
medzi dvomi stranami s réznym stupiiom Kontroly a zasahovania, su aj
chapané, pricom pojem sprostredkovatel je v takomto ponimani pouZi-
vany i v naSom prispevku.

V stiasnosti sa mnozstvo online platforiem prezentuje na trhu ako
sprostredkovatelia, ktori iba ul'ah¢uju vytvorenie zmluvného vztahu me-
dzi dodavatelom a zakaznikom, pricom zdéraznuju aj vo svojich pod-
mienkach, Ze nie si zmluvnou stranou vo vztahu ku koncovému prijem-
covi tovaru alebo sluzby a plnia iba tlohu sprostredkovatela.

Takato prezentdacia platformy je z ekonomického i pravneho hl'adiska
pochopitelna. Platforma vstupuje do urcitej oblasti obchodnych aktivit
bez toho, aby bola zodpovednou za splnenie zmluvnej povinnosti posky-
tovanej inou osobou - dodavatel'om.18 Ako sprostredkovatel tak nielenze
nezodpoveda za riadnost a v€asnost poskytovaného plnenia zo zmluvy
medzi dodavatel'om a zdkaznikom, ale zaroven mdZe vyuZivat svoje pos-
tavenie poskytovatela sluzby informacnej spolo¢nosti s obmedzenou
zodpovednostou za obsah informécii publikovanych na platforme.

Sprostredkovatel'ska ¢innost’ platformy v SirSom ponimani méze do-
sahovat roznu intenzitu a rozsah - od puheho poskytnutia virtudlneho
priestoru aZ po konanie platformy ako zadstupcu dodavatela. KedZe vo
vacsine pripadov akykol'vek kontakt vo vztahu jednotlivych stran vystu-
pujucich na platforme prebieha v elektronickej forme prave s pomocou

17 Porovnaj PSTERGAARD, K. a S. SANDFELD JAKOBSEN. Platform Intermediaries in the
Sharing Economy: Questions of Liability and Remedy. Nordic Journal of Commercial Law
[online]. 2019, no. 1, s. 21 [cit. 2020-09-01]. ISSN 1459-9686. Dostupné na: https://doi.
org/10.5278/0js.njcl.v0i1.3299.

18 Bliz$ie pozri BUSCH, Ch., H. SCHULTE-NOLKE, A. WIEWIOROWSKA-DOMAGALSKA aF.
ZOLL. The Rise of the Platform Economy: A New Challenge for EU Consumer Law?. Journal
of European Consumer and Market Law. 2016, vol. 5, no. 1, s. 7. ISSN 2364-4710.
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platformy a vacSinou i pod jej dohl'adom, moZno predpokladat’ a je prav-
depodobné, Ze vo vztahu k vyraznému poctu platforiem umoziuje posky-
tovatel plnenia platforme konat vjeho mene ana jeho tucet. Platforma
tak vystupuje ako ,zastupca“, ktory kona v prospech dodavatela ako ,za-
stipeného®, sama uzatvara zmluvu s tretou stranou, obsahom ktorej je
plnenie poskytované dodavatelom tretej strane, pricom tretia strana
vstupuje touto zmluvou do vztahu sdodavatelom.!® RieSenie otazky
zodpovednosti platformy v takto ponimanom vztahu by nasledne na seba
nabal'ovalo, respektive modifikovalo podl'a okolnosti konkrétneho pripa-
du priamu zodpovednost dodavatel'a ako zmluvnej strany pravidlami
upravujicimi zodpovednost zastupcu (najmd v Kkontexte prekrocenia
opravneni zastupcu).20

Na druhej strane, viaceré online platformy (napriklad Uber,?! a v ko-
ne¢nom doésledku v urc¢itom rozsahu i Airbnb?2 a podobne) pdsobia na
trhu vel'mi vyznamnym sposobom, ovladajic dany obchodny model do
takej miery, Ze vo vztahu k verejnosti i prijemcovi sluzby sa javia ako
skuto¢ny poskytovatel predmetnej sluzby, respektive sa ako strana
zmluvného vztahu, do ktorého vstupuje zakaznik, javi byt samotna plat-
forma. Naopak, dodavatel sa javi byt v takomto pripade skér v postaveni
akéhosi pomocnika, ktorého platforma pouzila pri plneni svojej ¢innosti
(napriklad pri poskytovani prepravnych sluzieb), ¢im sa vo vztahu k sub-
jektu, ktorému je plnenie poskytované (v tomto kontexte zakaznikovi ako
veritel'ovi), otvaraju avahy o pouziti pravnej konstrukcie zodpovednosti
za pomocnika pri plneni. Konstrukcia zodpovednosti za pomocnika pri
plneni vychadza z myslienky pricitania zodpovednosti principalovi ,za
svojich I'udi*, ktorych pouzil pri poskytovani svojho plnenia (plneni svoj-

19 Porovnaj @STERGAARD, K. a'S. SANDFELD JAKOBSEN. Platform Intermediaries in the
Sharing Economy: Questions of Liability and Remedy. Nordic Journal of Commercial Law
[online]. 2019, no. 1, s. 23 [cit. 2020-09-01]. ISSN 1459-9686. Dostupné na: https://doi.
org/10.5278/0js.njcl.v0i1.3299.

20 Bliz$ie k postaveniu platformy ako zastupcu pozri JURCOVA, M. Zdielana ekonomika
a platformy. In: D. LENGYELOVA, ed. Prdvny pluralizmus a pojem prdva. 1. vyd. Bratislava:
Slovak Academic Press, 2017, s. 245-253. ISBN 978-80-89607-57-0.

21 Bliz8ie pozri SGRENSEN, M. ]. Private Law Perspectives on Platform Services: Uber -
a Business Model in Search of a New Contractual Legal Frame?. Journal of European Con-
sumer and Market Law. 2016, vol. 5, no. 1, s. 15-19. ISSN 2364-4710.

22 Bliz$ie pozri MAK, V. Private Law Perspectives on Platform Services: Airbnb: Home Rent-
als between AYOR and NIMBY. journal of European Consumer and Market Law. 2016,
vol. 5, no. 1, s. 19-25. ISSN 2364-4710.
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ho dlhu) alebo v priamej suvislosti s jeho plnenim.23 V zasade nie je rele-
vantné, ¢i takyto pomocnik porusi priamo povinnost' plnit (napriklad po-
skytnutim vadného plnenia) alebo vedlajSiu povinnost vyplyvajicu zo
zmluvy (napriklad ochranné povinnosti).z*

Standardne je pri¢itanie zodpovednosti za pomocnika?® pri plneni
v jednotlivych pravnych poriadkoch rieSené v prospech pricitania celého
rozsahu zodpovednosti za nesplnenie principalovi, tj. principal by mal
zodpovedat tak, ako by bol byval plnil sam.26 Uvedena konStrukcia vSak
predpoklada, zZe platforma je zmluvnou stranou alebo ju pripadne aspon
mozno vnimat ako zmluvnu stranu vo vztahu k zakaznikovi, pretoze kto
iny, ak nie zmluvny partner by mal vychodiskovo niest zodpovednost za
poruSenie zmluvy (neopominajic vynimky z tohto pravidla, kedy by za-
konodarca umoznil i iny konstrukt zodpovednosti).

Kritérid rozhodovania otom, kedy (v akych pripadoch aza akych
okolnosti) pojde o splnenie podmienky jasného (nielen vsak formalneho)
prezentovania sa platformy ako sprostredkovatel'a a kedy platforma uz
nie je iba pihym sprostredkovatelom ul'ahcujicim vztah medzi dvoma
zmluvnymi stranami, nenesdicim zodpovednost za plnenie medzi nimi,
ale, naopak, stranou zaviazanou zo zmluvy, budu iste predmetom d’alsich
uvah na trovni doktrinalnej, judikatirnej, pripadne i normativne;.

23 [nStitut zodpovednosti pomocnika pri plneni je obmedzeny na pripady, kedy sa principa-
lovi pricita zodpovednost za pomocnika voci veritel'ovi (t.j. platforme pri¢itana zodpo-
vednost voc¢i zakaznikovi ako prijemcovi sluzby alebo tovaru), nie vSak voci tretej osobe,
ktora stoji mimo trojstranného vztahu platforma - dodavatel - zadkaznik. V druhom me-
novanom pripade by sa zodpovednost principala za konanie pomocnika spravovala pra-
vidlami pricitania deliktnej (nie zmluvnej) zodpovednosti pomocnika principalovi.

24 Bliz8ie pozri MELZER, F., P. TEGL, et al. Obcansky zdkonik: Velky komentdr: § 2894 - 3081:
Svazek IX. 1. vyd. Praha: Leges, 2018, s. 352. ISBN 978-80-7502-199-1.

25 K moznostiam zadkonodarcu pri hodnotovom normativnom zakotveni toho, kto bude niest
zodpovednost za $kodlivé nasledky, ku ktorym doslo konanim (¢i nekonanim) pomocni-
ka, pozri bliz§ie TROJCAKOVA, V. Pri¢itanie $kody spdsobenej pomocnikom; Zodpoved-
nost’ na pomedzi poru$enia zmluvnej povinnosti a deliktu. In: Z. NEVOLNA a D. HLOBI-
KOVA, eds. Porusenie zmluvnych povinnosti v siikromnom prdve a jeho ndsledky. 1. vyd. Tr-
nava: Trnavska univerzita v Trnave, Pravnicka fakulta, 2018, s. 157. ISBN 978-80-568-
0104-8.

26 K $pecifickému postaveniu slovenského pravneho poriadku k otazke zodpovednosti prin-
cipala za pomocnika pri plnen{ pozri bliz$ie TROJCAKOVA, V. Zodpovednost za $kodu vo&i
tretim osobam spdsobenti pomocnikom a poistenie zodpovednosti za Skodu. Siikromné
prdvo. 2019, rocC. 5, €. 6, s. 244-251. ISSN 1339-8652.

STUDIES 31



2020, ro¢nik VIIL, ¢islo 3, s. 21-45
SO http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

I SOCIETAS ET IURISPRUDENTIA
\

3 Zodpovednost platformy podl'a Modelovych pravidiel pre online
platformy a posudzovanie prevazujiceho vplyvu platformy na
dodavatel'a

Samotny koncept ekonomiky sprostredkovatel'skych platforiem, zivelna
povaha jej fungovania, nejasné kontlry postavenia jej ucastnikov,?’ do-
posial’ chybajica sektorova nadnarodna?® regulacia?® vzajomnych pome-
rov v trojstrannom vztahu poskytovatel'a sluzby, platformy a prijemcu
sluzby3? aztoho vyplyvajici nejasny pristup relevantnych organov
ainych subjektov vstupujtcich na trh poskytovania sluzieb k vyssie na-
Crtnutym a inym otazkam neoddelitelne prepojenym s fenoménom spro-
stredkovatel'skych platforiem sa stali jednym z podnetov k vypracovaniu
diskusného navrhu novej smernice smerujicej priamo k iprave postave-
nia online sprostredkovatel'skych platforiem (anglicky Discussion Draft of

27 Mysli sa osobitne kolaborativnych platforiem. Pozri napriklad rozhodnutie Case of Asocia-
cién Profesional Elite Taxi v. Uber Systems Spain, SL [2017-12-20]. Judgement of the Court
of Justice of the European Union, 2017, C-434/15.

28 Na urovni narodnych pravnych poriadkov podnietil rozmach online sprostredkovatel-
skych platforiem vo viacerych ¢lenskych statoch Eurdpskej tnie legislativne iniciativy,
snaziace sa o regulaciu ich postavenia - v maji 2016 prijaty navrh Loi pour la République
numeérique - Projet de loi n°3318 [2015-12-09], meniaci Code de la consommation, s cie-
I'om prispdsobenia franctizskeho pravneho poriadku aj pre online platformy, ¢i taliansky
navrh zakona Proposta di legge n.3564 [2016-01-27], priznavajici nové regulativne
opravnenia organu Autorita garante della concorrenza e del mercato, umoziujice mu
dohl'ad a regulaciu vo vztahu k platformam zdiel'anej ekonomiky a podobne.

29 Voci sektorovej regulacii sprostredkovatel'skych platforiem sa ozyvaju i vyrazné kritické
hlasy; pozri napriklad FROSIO, G. F. Reforming Intermediary Liability in the Platform Eco-
nomy: A European Digital Single Market Strategy. Northwestern University Law Review
[online]. 2017, vol. 112, s.19-46 [cit.2020-09-01]. ISSN 0029-3571. Dostupné na:
https://doi.org/10.31235/osf.io/w7fxv.

30 De lege lata sa aktivit platforiem dotykaju viaceré nastroje eurépskeho prava, napriklad
Nariadenie Eurépskeho parlamentu a Rady (EU) 2016/679 z 27. aprila 2016 o ochrane fy-
zickych oséb pri spractivani osobnych tidajov a o volnom pohybe takychto tidajov, ktorym sa
zrusuje smernica 95/46/ES (vieobecné nariadenie o ochrane tdajov). Uv. EU L 119, 2016-
05-04, s. 1-88; Smernica 2000/31/ES Eurépskeho parlamentu a Rady z 8. jiina 2000 o urci-
tych prdvnych aspektoch sluzieb informacnej spolo¢nosti na vniitornom trhu, najmd o elek-
tronickom obchode (smernica o elektronickom obchode). U.v.EU L 178,2000-07-17, s. 399-
414; Smernica Eurdpskeho parlamentu a Rady (EU) 2015/2366 z 25. novembra 2015 o pla-
tobnych sluZbdch na vniitornom trhu, ktorou sa menia smernice 2002/65/ES, 2009/110/ES
a 2013/36/EU a nariadenie (EU) & 1093/2010 a ktorou sa zrusuje smernica 2007/64/ES.
U.v.EU L 337, 2015-12-23, s. 35-127; Smernica Eurépskeho parlamentu a Rady 2011/83/
EU z 25. oktébra 2011 o prdvach spotrebitelov, ktorou sa meni a dopliia smernica Rady 93/
13/EHS a smernica Eurdpskeho parlamentu a Rady 1999/44/ES a ktorou sa zrusuje smer-
nica Rady 85/577/EHS a smernica Eurépskeho parlamentu a Rady 97/7/ES. U.v. EU L 304,
2011-11-22, s. 64-88 a podobne; Ziadny z nastrojov vS§ak nesmeruje priamo k sektorovej
uprave kolaborativnych platforiem.
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a Directive on Online Intermediary Platforms31).32 UZ prvy publikovany
navrh smernice o online sprostredkovatel'skych platformach3? predpo-
kladal v ¢lanku 18 priamu zodpovednost prevadzkovatel'a platformy za
nesplnenie povinnosti poskytovatel'om plnenia, ktora mu bola pricitana,
ak podl'a rozumného ocakavania zakaznika ma na poskytovatela plnenia
prevladajuci vplyv.3+

Z obdobného principu, pokial ide o zodpovednost platformy, vycha-
dzaju aj tzv. Modelové pravidla pre online platformy, do pripravy ktorych
sa v priebehu rokov preniesli prace na diskusnom navrhu smernice o on-
line sprostredkovatel'skych platformach, tentokrat pod hlavi¢kou projek-
tu European Law Institute (anglicka skratka ELI).35

Modelové pravidla pre online platformy vychadzaju z dvoch zaklad-
nych modelov zodpovednostnych rezimov, pricom ich kategorizacnymi
kritériami si miera vplyvu platformy na dodavatel'a a splnenie informac-
nej povinnosti prevadzkovatela platformy ohl'adom skutocnosti, Ze za-
kaznik vstupuje do zmluvného vztahu s dodavatel'om, a nie s prevadzko-
vatel'om platformy. Platformy, ktoré sa vo vztahu k zakaznikom prezen-
tuju vyznamnym spdésobom ako sprostredkovatelia, nezodpovedaju za
nesplnenie zmluvy medzi dodavatelom a zakaznikom, a to aj napriek to-

31 Bliz$ie pozri BUSCH, Ch.,, G. DANNEMANN, H. SCHULTE-NOLKE, A. WIEWIOROWSKA-
DOMAGALSKA aF. ZOLL. Discussion Draft of a Directive on Online Intermediary Plat-
forms. Journal of European Consumer and Market Law. 2016, vol. 5, no. 4, s. 164-169. ISSN
2364-4710.

32 Bliz8ie pozri JURCOVA, M. a M. NOVOTNA. Zodpovednost prevadzkovatel'a kolaborativnej
platformy vo svetle diskusného ndvrhu smernice o online sprostredkovatel'skych plat-
formach. In: J. SUCHOZA, ]. HUSAR aR. HUCKOVA, eds. Prdvo, obchod, ekonomika VII.
1. vyd. KoSice: Univerzita Pavla Jozefa Safarika v Kogiciach, 2017, s. 211-224. ISBN 978-
80-8152-528-5.

33 Predmetny navrh vznikol z iniciativy Vyskumnej skupiny pre pravo digitilnych sluzieb
(anglicky Research Group on the Law of Digital Services) ako eurépskej siete pravnych
akademikov, vznik ktorej bol iniciovany skupinou vyskumnych pracovnikov z Univerzity
v Osnabriicku (Nemecko) a Jagelonskej univerzity (Pol'sko). Vychodiska navrhu reguluju-
ceho postavenie sprostredkovatel'skych platforiem boli primarne diskutované na konfe-
renciach organizovanych v Osnabriicku a Krakove v rokoch 2015 a 2016, vysledky disku-
sif boli nasledne spracované $tyrmi pracovnymi skupinami do navrhu, ktory bol predlo-
Zeny na odbornu diskusiu.

3¢ Bliz$ie pozri BUSCH, Ch., G. DANNEMANN, H. SCHULTE-NOLKE, A. WIEWIOROWSKA-
DOMAGALSKA aF. ZOLL. Discussion Draft of a Directive on Online Intermediary Plat-
forms. Journal of European Consumer and Market Law. 2016, vol. 5, no. 4, s. 164 a nasl.
ISSN 2364-4710.

35 BlizSie pozri Model Rules on Online Platforms. In: European Law Institute [online]. 2020
[cit. 2020-09-01]. Dostupné na: https://www.europeanlawinstitute.eu/projects-publica-
tions/completed-projects-old/online-platforms/.
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mu, Ze sprostredkovatel'ské platformy sd podstatnou sicastou trhového
prostredia i vtomto postaveni. To neplati v pripade porusenia uvedenej
informacnej povinnosti, pravnym nasledkom ktorej je strata vyhod pos-
tavenia sprostredkovatel'skej platformy v zmysle mozZnosti zdkaznika vy-
uzit vSetky prostriedky napravy, ktoré mu patria voci dodavatel'ovi z po-
rusenia zmluvy medzi nim a dodavatelom, aj voc¢i prevadzkovatel'ovi
platformy, a to i napriek tomu, Ze nespiiia atributy platformy s prevazu-
jucim vplyvom na dodavatel'a.

Platformy, ktoré, naopak, vzbudzuji u zdkaznika odévodnené ocaka-
vanie oich prevazujucom vplyve na dodavatela, nesi podla ¢lanku 20
Modelovych pravidiel pre online platformy s dodavatel'om spolo¢nu zod-
povednost za nesplnenie zmluvy medzi dodavatel'om a zakaznikom.

Pri zistovani, ¢i tu existuje takéto rozumné oCakavanie a ¢i teda pos-
tavenie zakaznika bude posilnené v zmysle existencie d’alSieho subjektu,
ktory bude niest popri dodavatel'ovi zodpovednost za nesplnenie, je ne-
vyhnutné zohl'adnit a zhodnotit pritomnost urcitych faktorov (pravde-
podobne je potrebné posudzovat ich samotnu existenciu, rozsah a inten-
zitu ich zastipenia v danom vztahu, vzajomnd kombinaciu a podobne).
Medzi rozhodujuce faktory, ktorych postdenie tvori taZisko rozhodnutia
o uloZeni zodpovednosti platformy, zaradili Modelové pravidla pre online
platformy skutocnosti, ¢i zmluva medzi zakaznikom a poskytovatelom
plnenia je uzatvarana vylucne prostrednictvom platformy, ¢i st identita
poskytovatel'a plnenia alebo kontaktné detaily utajené az do uzavretia
zmluvy, ¢i prevadzkovatel platformy pouZziva vylucne platobné systémy,
ktoré mu umoZziiuju zadrzat finan¢né prostriedky poskytnuté zakazni-
kom dodavatel'ovi, ¢i podmienky zmluvy v podstate stanovuje prevadz-
kovatel platformy, a nie poskytovatel sluzby, ¢i prevadzkovatel platfor-
my stanovuje cenu za poskytovanie sluzieb alebo dodanie tovaru zo stra-
ny dodavatel'a - poskytovatela, ¢i je marketing zamerany na prevadzko-
vatel'a platformy, a nie na dodavatela, alebo ¢i prevadzkovatel platformy
kontroluje konanie dodavatel'ov a vyZaduje dodrziavanie urcitych Stan-
dardov nad rdmec zakonnych poZziadaviek.

Je zaujimavé, Ze iniové pravo doteraz tieto pravidla neobsahuje; nie
st pritomné ani v Nariadeni Eurépskeho parlamentu a Rady (EU) 2019/
1150 z 20.jina 2019 o podpore spravodlivosti a transparentnosti pre
komerc¢nych pouzivatel'ov online sprostredkovatel'skych sluzieb, a to do-
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konca ani v jeho pripravovanych navrhoch.3¢ Napriek tomu sa plne pre-
sadzuju v judikatire Siidneho dvora Eurépskej tnie.3” V tomto kontexte
je nevyhnutné uviest predovsetkym sériu rozhodnuti vo veci Uber,38 ¢i
rozhodnutie vo veci Airbnb.3° Otazka miery kontroly sa stala v predmet-

(EU) 2015/2302 z 25. novembra 2015 o balikoch cestovnych sluZieb a spojenych cestovnych
sluZbdch, ktorou sa meni nariadenie Eurdpskeho parlamentu a Rady (ES) ¢ 2006/2004
a smernica Eurdpskeho parlamentu a Rady 2011/83/EU a ktorou sa zrusuje smernica Rady
90/314/EHS. U.v.EU L 326, 2015-12-11, s. 1-33 (,Clenské $taty zabezpetia, aby zodpo-
vednost za poskytovanie cestovnych sluzieb zahrnutych v zmluve o sibornych sluzbach
pre cesty niesol organizator bez ohl'adu na to, ¢i sluzby poskytuje sam alebo prostrednic-
tvom inych poskytovatelov cestovnych sluZieb. Clenské $taty moZu vo svojich vnitro-
Statnych pravnych predpisoch ponechat v platnosti alebo zaviest ustanovenia, podla kto-
rych za poskytovanie subornych sluzieb zodpoveda tiez predajca“) alebo § 311 ods. 3
nemeckého Biirgerliches Gesetzbuch (BGB) [2020-03-19]. BGBI. I S. 540 (,Zavazok s po-
vinnostami podl'a § 241 ods. 2 BGB mo6Ze vzniknut i osobdm, ktoré nie st zmluvnou stra-
nou. Takyto zavazok vznikne najmad, ak si tdto osoba narokuje v mimoriadnej miere déve-
ru a podstatne tak ovplyviiuje konanie o uzavreti zmluvy*). Ani z jedného pravidla vsak
¢lanok 20 Modelovych pravidiel pre online platformy o zodpovednosti prevadzkovatel'a
platformy za nesplnenie zmluvy nevyplyva.

37 Zakladom je rozhodnutie Case of Ker-Optika bt v. ANTSZ Dél-dundntiili Regiondlis Intézete
[2010-12-02]. Judgement of the Court of Justice of the European Union, 2010, C-108/09,
rieSiace online predaj kontaktnych SoSoviek. Rozhodnutie je postavené na rozliSeni online
predaja (podmienok predaja) a offline predaja (podmienok dodania). V prvom pripade je
vnutrostitne obmedzenie nepripustné, v druhom pripade je pripustné.

38 Bliz$ie pozri rozhodnutie Case of Asociacion Profesional Elite Taxi v. Uber Systems Spain, SL
[2017-12-20]. Judgement of the Court of Justice of the European Union, 2017, C-434/15
(a suvisiace rozhodnutia Case of Uber France [2018-04-10]. Judgement of the Court of Jus-
tice of the European Union, 2018, C-320/16; a Case of Uber BV v. Richard Leipold [2018-
04-12]. Order of the President of the Court of Justice of the European Union, 2018, C-
371/17) - sprostredkovatel'skd sluzba, akou je sluzba dotknutd v pévodnom konani,
umoziujica pomocou aplikicie pre smartfény za odplatu sprostredkovat kontakt medzi
neprofesionalnymi vodi¢mi pouzivajicimi vlastné vozidlo a osobami, ktoré sa potrebuji
premiestnit’ po Gizemi mesta, musi byt povazovana za neoddelitene spojent s preprav-
nou sluzbou, a preto musi byt povazovana za ,sluzbu v oblasti dopravy” v zmysle ¢lanku
58 ods. 1 Zmluvy o fungovani Eurépskej tinie. Takato sluzba musi byt teda vylicena z po-
sobnosti ¢lanku 56 Zmluvy o fungovani Eurdpskej tinie; Smernice Eurdpskeho parlamentu
a Rady 2006/123/ES z 12. decembra 2006 o sluzbdch na vniitornom trhu. Uv.EU L 376,
2006-12-27, s.36-68; a Smernice 2000/31/ES Eurdpskeho parlamentu a Rady z 8. jiina
2000 o urcitych prdvnych aspektoch sluzieb informacnej spolo¢nosti na vniitornom trhu,
najmd o elektronickom obchode (smernica o elektronickom obchode). U.v. EU L 178, 2000-
07-17, s. 399-414.

39 Bliz$ie pozri rozhodnutie Case of YA, Airbnb Ireland UC, Hételiére Turenne SAS, Association
pour un hébergement et un tourisme professionnels (AHTOP), Valhotel [2019-12-19]. Jud-
gement of the Court of Justice of the European Union, 2019, C-390/18 - sprostredkova-
tel'skd sluzbu, ktorej predmetom je prostrednictvom elektronickej platformy za odmenu
sprostredkovat’ kontakt medzi pripadnymi najomcami a prenajimatel'mi, ktori st alebo
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nych rozhodnutiach kritériom urcenia, ¢i ide o sluzbu informacnej spo-
lo¢nosti.#? Kym v pripade Uber bola zistena natol'ko intenzivne, Ze viedla
k zaveru, Ze osluzbu informacnej spoloCnosti sa nejednd, v pripade
Airbnb bol s ohl'adom na nizSiu mieru intenzity vysloveny opacny zaver.
Skima sa totiz, nakol’ko je ¢innost platformy samostatnou sprostredko-
vatel'skou sluzbou (potom by sa jednalo o sluzbu informacnej spolo¢nos-
ti) a nakolko je nedielnou zlozkou plnenia konkrétnej zmluvy (v tomto
pripade prepravnej alebo ubytovacej sluzby).4! Postidenie sa uskutociiuje
na zaklade celého radu kritérii; najma sa vSak posudzuje, ¢i platforma
slizi na vytvorenie ponuky, ktora by tu inak nebola, a aka je miera kon-
troly prevadzkovatel'a platformy nad podmienkami poskytovania sluzieb,
napriklad platforma stanovuje prinajmenSom maximalnu cenu, tito cenu
od zakaznikov inkasuje, aby z nej nasledne cast vyplatila poskytovatel'ovi
plnenia, vykonava urciti kontrolu kvality plnenia a spravania sa posky-
tovatel'ov plnenia, na zdklade ktorej moéZze prist kich vyluceniu. Skutoc-
nost, Ze prevadzkovatel platformy poskytuje eSte d'alSie sluzby, vSak ne-
brani faktu, Ze platforma je sluzbou informacnej spoloc¢nosti.

nie st podnikatel'mi ponukajiicimi kratkodobé ubytovanie, a poskytovat aj urcité mnoz-
stvo doplnkovych sluzieb ktejto sprostredkovatelskej sluzbe, je nutné povazovat za
,sluzbu informacnej spolo¢nosti“, na ktoru sa vztahuje Smernica 2000/31/ES Eurépskeho
parlamentu a Rady z 8. jiina 2000 o urcitych prdvnych aspektoch sluZieb informacnej spo-
lo¢nosti na vniitornom trhu, najmd o elektronickom obchode (smernica o elektronickom ob-
chode). U.v.EU L 178, 2000-07-17, s. 399-414.

40 Pokial platformy poskytuju ,sluzbu, ktora sa bezne poskytuje za odmenu na dial'ku pro-
strednictvom elektronického zariadenia a na individualnu ziadost prijemcu sluzieb” (po-
skytnutie moznosti vzajomnej interakcie pre uzivatel'ov platformy na strane dodavatel'ov
a prijemcov sluzby), ide o poskytovanie sluzby informacnej spolo¢nosti, v désledku ¢oho
nemdze byt predmetom predchadzajiceho povolovania alebo inych obdobnych poziada-
viek, ktoré su Specificky a vyluéne zamerané na takéto sluzby (¢lanok 4 Smernice 2000/
31/ES Eurdpskeho parlamentu a Rady z 8. jiina 2000 o urcitych prdvnych aspektoch sluZieb
informacnej spolo¢nosti na vniitornom trhu, najmd o elektronickom obchode (smernica
o elektronickom obchode). U.v. EU L 178, 2000-07-17, 5. 399-414).

41 Najma v pripade Uberu sa pritom ponukaju aj iné rieSenia. Prevadzkovatel platformy by
mohol byt posudzovany ako zamestnavatel vodic¢ov (ich ¢innost by bola posudzovana
ako vykon zavislej prace). V konkrétnom pripade vSak generalny advokat vznik pracov-
nopravneho vztahu medzi Uberom a vodi¢om vylucil (stanovisko Case of Asociacién Pro-
fesional Elite Taxi v. Uber Systems Spain, SL [2017-05-11]. Opinion of Advocate General
Szpunar, 2017, C-434/15, ods. 52 a 54). Existuje vSak rad rozhodnuti stdov, ktoré pra-
covnopravny vztah dovodili, napriklad vo Velkej Britanii (rozsudok Case of Aslam, Farrar
and Others v. Uber [2016-10-28]. Judgement of the London Employment Tribunal, 2016,
No. 2202551/2015) ¢i v Kalifornii (Case of Barbara Ann Berwick v. Uber Technologies, Inc.
and Rasier-CA, LLC [2015-06-03]. Order of the California Labour Commissioner for the
State of California, 2015, No. 11-46739 EK). Porovnaj tieZ vo Francizsku vo vztahu k roz-
vozcom jedla - Arrét n°® 1737 [2018-11-28]. Cour de Cassation, 2018, 17-20.079.
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V uvedenych pripadoch rozhodnuti Sidneho dvora Eurépskej tnie
vSak neslo vo svojej podstate o posudenie zodpovednosti prevadzkovate-
I'a platformy za poskytnutie plnenia zo zmluvy, ale tykali sa problému
volného pohybu sluzieb a moznosti regulacie povoleni na poskytovanie
sluzby na uzemi ¢lenského statu Europskej tinie (predovsetkym interpre-
tacie clanku 3 ods.4 smernice o elektronickom obchode a ¢lankov 56
a 58 Zmluvy o fungovani Eurdpskej tnie). NavySe tu nemozno prehliad-
nut kritiku uvedeného pristupu. Ekonomicka zavislost oboch ¢innosti
nevylucuje, Ze prevadzkovanie platformy je sluzbou informacnej spoloc-
nosti, ak naplia jej defini¢né znaky, pricom to nevyluc¢uje, aby prevadz-
kovatel platformy bol zaroven poskytovatelom plnenia. V tomto kontex-
te je nutné rozliSovat online sluzbu a faktické plnenie zmluvy.+2

Napriek tomu, Ze faktory, respektive kritéria vytvarajice deliacu cia-
ru medzi platformami v postaveni sprostredkovatel'ov a platformami
s vyznamnym vplyvom na dodavatela si pravdepodobne validnym na-
strojom takéhoto hodnotenia, vo vztahu kzakaznikovi alebo tretiemu
subjektu nie su nastrojom jednoducho a jasne uchopitel'nym a nie je upl-
ne zrejmé, ktoré ukazovatele by mali byt zaradené medzi tie taziskové
(posudenie niektorych z nich si napriklad vyzaduje znalost vnutornych
procesov na platforme; nie je napriklad zrejmé, ¢i mozno pri posudzovani
prevazujiceho vplyvu platformy brat do dvahy tieZ ekonomické faktory
rozdelenia rizika, kedZe moznost ekonomického profitu platformy ne-
sleduje vzdy ekonomické riziko a z pohl'adu subjektu stojaceho najblizsie
k znasaniu rizika sa platforma javi ako takyto subjekt v pripade, ak aj po-
skytovatel’ aj zakaznik st tzv. peers). Podobne napriklad Modelové pra-
vidla pre online platformy nedavaju blizsi navod, ako kritérid vymedze-
nia vplyvu platformy posudzovat, aka je vaha jednotlivych kritérif alebo
¢i sa na ne nahliada ako na rovnocenné kritéria, splnenie kol'kych z nich
uz odovodiiuje zaloZenie priamej sekundarnej zodpovednosti platformy,
a v neposlednom rade urc¢itym prvkom neistoty a neurcitosti vo vztahu
k (potencialnym) zakaznikom je i fakt, Ze zodpovednost prevadzkovatel'a
platformy je odvisla od kontroly spravania sa platformy na baze posude-
nia modelu fungovania kazdej jednotlivej platformy.

42 Bliz8ie pozri SCHAUB, M. Y. Why Uber Is an Information Society Service. Journal of Euro-
pean Consumer and Market Law. 2018, vol. 7, no. 3, s. 109-115. ISSN 2364-4710.
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Zaroven si mozno klast otazku, ¢i uvedené kritérid maju z vecného
hl'adiska skutoc¢ne takito spolo¢nu zodpovednost platformy a dodavate-
lI'a zakladat a kde hl'adat ospravedlnenie takéhoto zaveru?43

Prevadzkovatel platformy ako sprostredkovatel’ nevytvara sam po-
nuku na trhu, len dant ponuku a dopyt koncentruje na jednom mieste,
¢im vytvara l'ahsi pristup k nim a ich jednoduchSie vzajomné prepojenie.
NemozZno pausilne tvrdit, Ze bez platformy by poskytovatelia sluzieb
(ubytovania, prepravy) takéto sluzby vobec nepontkali (i ked niektorych
z nich by horsia pristupnost k sluzbe urcite odradila), len by ich uskutoc-
novali inymi, nie az tak efektivnymi ¢i jednoduchymi prostriedkami. Po-
nuku (teda irozhodnutie nieco pontkat) motivuje predovsetkym zisk,
teda nenasyteny dopyt po danom plneni. Jednotlivé kritéria vplyvu pre-
vadzkovatel'a platformy na poskytovatela jednotlivych plneni st naviac
zaroven poziadavkami zo strany zakaznikov (napriklad primeranost ce-
ny, kontrola plnenia v spojeni s finanénym tokom).** Nejde teda o to, Ze
by mal prevadzkovatel platformy snahu zneuZivat svoje postavenie, ale
ide o zaujem zakaznikov, ktori st rovnako uzivatel'mi platformy, pre kto-
rych dochadza k sprostredkovaniu. Vo svojej podstate ide o ich vyvazo-
vanie. Porovnavanie jednotlivych poskytovatel'ov, kontrola kvality ich
plneni, ukladanie pokut, platobné funkcie - to vSetko patri dnes k typic-
kym vedl'ajSim plneniam prevadzkovatel'a platformy.4s

0Odovodnenim spoluzodpovednosti prevadzkovatela platformy by
teda malo byt skor oc¢akavanie zakaznikov, Ze prevadzkovatel platformy
za konkrétne plnenie ruci, Zze zarucuje jeho riadnost a v€asnost,*¢ nie te-
da iba samotna miera vplyvu.

43 Kriticky k uvedenému trendu pozri blizs§ie MAULTZSCH, F. Contractual Liability of Online
Platform Operators: European Proposals and Established Principles. European Review of
Contract Law [online]. 2018, vol. 14, no. 3, s. 209 anasl. [cit. 2020-09-01]. ISSN 1614-
9939. Dostupné na: https://doi.org/10.1515/ercl-2018-1013.

44 Bliz$ie pozri HULMAK, M. Soukromopravni regulace platforem. In: K. CSACH, ed. Ad hoc
legislativa v stikromnom prdve. 1. vyd. Praha: Leges, 2019, s. 185-202. ISBN 978-80-7502-
422-0.

45 Bliz8ie pozri RODRIGUEZ de las HERAS BALLELL, T. The Legal Anatomy of Electronic
Platforms: A Prior Study to Assess the Need of a Law of Platforms in the EU. The Italian
Law Journal. 2017, vol. 3,no0. 1, s. 167. ISSN 2421-2156.

46 Porovnaj SGRENSEN, M. J. Intermediary Platforms - The Contractual Legal Framework.
Nordic Journal of Commercial Law [online]. 2018, no. 1, s. 85 [cit. 2020-09-01]. ISSN 1459-
9686. Dostupné na: https://doi.org/10.5278/0js.njcl.v0i1.2485.
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Napriek tomu, Ze platformy nam do Zivotov (¢i uZ osobnych alebo pra-
covnych) vosli relativne nedavno, stali sa spolu s témou umelej inteligen-
cie ,Slagrom“ dnesnej doby i medzi pravnikmi. Bolo iba otazkou casu, ke-
dy sa aj vo vztahu k platformam vyuzivajicim benefity pristupu na trh
zatne uvazovat o urcitej forme osobitnej regulacie, ¢i pripadne aspoit
o mozZnosti aplikdcie existujicich pravidiel na Specificky trojstranny
vztah platformy a jej uzivatel'ov.

V ramci vyseku pravnych otazok spojenych s fungovanim platformy,
zameraného v nasom prispevku na platformu ako subjekt, ktorému by
mohla byt pri¢itani zodpovednost za nesplnenie zmluvy medzi dodava-
telom a zakaznikom, je problematika reguldcie zna¢ne diskutovanou té-
mou.

Bol pripraveny navrh Modelovych pravidiel pre online platformy,
ktory, odvijajuc regulaciu od vplyvu platformy na dodavatel'a, hodnote-
ného suborom ukazovatel'ov, ukladid prevadzkovatelovi platformy spo-
lo¢nt zodpovednost s dodavatel'om za nesplnenie dodavatel'sko-zakaz-
nickej zmluvy.

Najvacsim rizikom takto nastavenej reguldcie sd pruzné, no zarovei
kogentné pravidla spoluzodpovednosti prevadzkovatel'a platformy v pri-
pade prevladajiceho vplyvu na poskytovatela plnenia. Na jednej strane
plati, Ze prevadzkovatel platformy iba obmedzene zodpoveda za obsah
dodany pouzivatelom, na druhej strane méa vsak niest zodpovednost za
riadnost’ a v€asnost poskytovanych sluZieb atovaru, ato bez mozZnosti
zmluvného odchylenia sa od tohto pravidla. Ak pripustime, Ze prevlada-
juci vplyv prevadzkovatel'a platformy na ¢innost poskytovatela plnenia
ma zakladat' spoluzodpovednost za plnenie zmluvy, mal by sa takyto za-
ver presadzovat aj v pripade inych subjektov, u ktorych je mozné prevla-
dajuci vplyv na poskytovatela plnenia identifikovat (fransizy, koncerno-
vé Struktiry a podobne).47

Flexibilné, nevylu¢né kritéria, ktoré sa presadzuji v navrhoch regu-
lacie zodpovednosti platformy za nesplnenie dodavatel'sko-zakaznickej

47 Bliz$ie pozri HULMAK, M. Soukromopravni regulace platforem. In: K. CSACH, ed. Ad hoc
legislativa v stikromnom prdve. 1. vyd. Praha: Leges, 2019, s. 185-202. ISBN 978-80-7502-
422-0.
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zmluvy, mézu len taZko prispiet k pravnej istote, ktort by sme v tak za-
sadnej otazke mali vyZadovat.48
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Liability for Intentional Crime
as Consequence of Traffic Offenses -
Comparative Considerations

Renata Pawlik

Abstract: The subject of the paper is an analysis of the issue of criminal re-
sponsibility for participation in illegal car races and the possibility of as-
signing it to drivers deliberately causing the risk of death of another traffic
participant. The author, using the example of events taking place in Ger-
many, Slovakia and Poland, indicates the need to prosecute their partici-
pants who caused death of another person taking part in the traffic for in-
tentional homicide or murder. The paper examines the issue of responsibil-
ity for causing common danger in traffic and presents arguments support-
ing the idea of assigning such responsibility to people who show bravado in
road traffic and disregard danger they cause for life and health of other
road users.

Key Words: Criminal Law; Traffic Offense; Intent; Negligence; Attribution
of Result; Common Danger; lllegal Car Racing; Disregard for Legal Good;
Penal Code; Germany; Slovakia; Poland.

Introduction

Road safety in Europe has improved significantly in recent years (the Eu-
ropean Union’s road infrastructure is among the safest in the world).
Nevertheless, the death toll and the number of injured are still far too
high. Consequently, the European Union has adopted the Vision Zero and
Safe System approach created to eliminate fatalities and serious injuries
on the European roads. The European Union works closely with the
Member States on road safety. It wishes to use national initiatives to set
targets and to take into account all the factors that play a role in road ac-
cidents (infrastructure, vehicle safety, driver behaviour, emergency re-
sponse). To this end, the European Union adopts legislation, supports
public information campaigns, enables the Member States and other road
safety actors to share their experiences and provides funding.!

1 See Road Safety. In: Komisja Europejska [online]. 2019-03-13 [cit. 2020-07-24]. Available
at: https://ec.europa.eu/commission/news/road-safety-2019-mar-13_pl; and Ramy poli-
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The considerations presented in this paper are based on the events
that took place in three Central European countries - Germany, Slovakia
and Poland in the last few years and aroused lively interest among crimi-
nal law specialists, which crossed the borders of these countries. All
these events had a common denominator - as a result of the irresponsi-
ble and reckless behaviours of drivers participating in illegal street races
caused death of unfortunate witnesses of these events - other partici-
pants of the traffic those obeyed its rules.

Factual basis for considerations

The first and best known of these events took place over four years ago
in Germany. As the only one, it has been finally resolved by the judge-
ment brought by the 4t Criminal Senate of the German Supreme Court on
June 18, 2020.2

Two drivers, H. and N., drove the Kurfiirstendamm in Berlin at
around 0.30 a.m. on February 1, 2016, with K. as a passenger in the N.’s
vehicle. Both drivers who had come to a stop next to each other in front
of a red traffic light agreed to carry out a race to the next red traffic light.
They first drove two sections of the street over adistance of about
300 meters each, which N., thanks to the power of his car’s engine, clearly
won, and then decided to take part in a spontaneous car race at a dis-
tance of more than 1.5 kilometres. N. overtook H., then continued to in-
crease the distance to his opponent and was the first to drive in the left
lane at aspeed of 90 to 100 km/h at the Kaiser Wilhelm Memorial
Church, making the transition from the Kurfiirstendamm in the Tauentzi-
enstrasse. The speed of H., driving parallel in the right lane, was already
120 to 130 km/h.

Shortly before the exit of the curve, both drivers spotted and ignored
the red light on the traffic light system for their direction of travel and
drove into the Tauentzienstrasse. After the corner exiting, both men no-
ticed that the traffic light system at the intersection of the Tauentzi-
enstrasse with the Niirnberger Strasse, in a straight line ahead of them,
emitted red light for their direction of travel. In this situation, H. who was
not wearing his seat belt and was expecting acquaintances at the square

tyki bezpieczenstwa ruchu drogowego UE na lata 2021 - 2030 - Kolejne kroki w kierunku
realizacji ,wizji zero” [2019-06-19]. SWD (2019) 283 final.

2 See Judgement of the Bundesgerichtshof Ref. No. 4 StR 482/19 [2020-06-18]; and Judge-
ment of the Bundesgerichtshof Ref. No. 4 StR 399/17 [2018-03-01].
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behind the intersection become aware that he had to accelerate as much
as possible in order to win the race. He was aware that, despite the night
time, there was still car traffic and that he would only be able to perceive
vehicles crossing from the right of the Niirnberger Strasse. He calculated
the potential impact with regard to the modern safety equipment of the
vehicles controlled by him and his rival N., and in the case of an accident
which he recognized as possible, he was certain that his and his rival’s
vehicle will collide with the much less protected side areas of other cars,
suffering only minor injuries.

Although N. was aware that timely braking was still possible at this
moment, he decided, because of H. was catching up and driving much
faster, to continue the race under these conditions, in order to win it, and
he pushed the accelerator again. Both drivers entered the intersection
almost simultaneously, while the traffic light system continued to emit
red light. In the intersection, H.s car collided at speed of at least
160 km/h with the victim W.’s vehicle which came from the Niirnberger
Strasse from the right side of both race participants in the direction of
the intersection, with a green traffic light signal. As a result of the impact,
the victim’s car was thrown in the air and completely destroyed. Its driv-
er suffered serious injuries and died on site. The passenger in the N.’s ve-
hicle was also seriously injured.3

As aresult of the preparatory proceedings, both drivers were char-
ged with murder committed in cooperation as well as deliberately caus-
ing serious injuries to the passenger involved in the accident, and delib-
erately bringing a common danger in road traffic. This charge was found
to be justified in relation to both defendants by the National Court in Ber-
lin which, in the judgement of February 27, 2017, sentenced each of the
perpetrators to life imprisonment.

As aresult of the appeals of both defendants, the German Supreme
Court, in its judgement of March 1, 2018, repealed the judgement under
appeal in its entirety and referred the case to the National Court in Berlin
for reconsideration, pointing out significant doubts as to the attribution
of cooperation of both perpetrators and, in particular, the existence of
intent on their side.* The court meriti, following the contents of this deci-

3 See Judgement of the Bundesgerichtshof Ref. No. 4 StR 482/19 [2020-06-18]; and Judge-
ment of the Bundesgerichtshof Ref. No. 4 StR 399/17 [2018-03-01].
4 See Judgement of the Bundesgerichtshof Ref. No. 4 StR 399/17 [2018-03-01].
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sion, issued another judgement on March 26, 2019, in which it again con-
victed the perpetrators based on all the previously presented charges.

The consequence of the following appeals was the decision of the
German Supreme Court of June 18, 2020, in which the 4t Criminal Senate
again repelled the judgement in the part concerning the accused N. and
changed the content of the judgement in the part concerning H., whom it
found guilty of murder and of deliberately bringing common danger in
traffic, however, it attributed the injury to the passenger of the other ve-
hicle as negligent. The Berlin National Court will, therefore, re-examine
N.’s case in the future, but the decision about H. has become final.5

Another incident happened more than two years later. On Septem-
ber 30, 2018, there was a tragic accident near Dolny Kubin in Slovakia, in
which a 57-year-old resident of Oravsky Podzamok was killed. The per-
petrators of the tragedy were three Poles.®

According to the findings of the Slovak police, in the vicinity of Dolny
Kubin in Slovakia, drivers of the Ferrari 458 Spider, Mercedes-AMG C43
Coupe and Porsche Cayenne organized an illegal race leading through the
mountains, on windy roads No. 78 and 59. Ignoring signs and lines on the
asphalt, they tried to avoid other cars. However, two of them miscalculat-
ed and did not manage to return to their lane after one of the risky ma-
noeuvres. K, the driver of the Mercedes, had more luck, overtaking first.
He managed to finish the manoeuvre and to return to his lane. Two more
men were just behind him. The first was S., the driver of the Ferrari, with
a Porsche just behind him. At some point, a properly driven Skoda Fabia
appeared in front of them. The 27-year-old S. managed to pull into the
right lane and to avoid a head-on collision. At this point, the speeding
Porsche Cayenne hit the rear of the Ferrari first, and then the 42-year-old
driver L. tried to take off to the side of the road. The 57-year-old O., the
Skoda driver, wanting to avoid an accident, did exactly the same. In the
head-on collision he was seriously injured and died on the way to hospi-
tal. His 50-year-old wife and 21-year-old son survived, but were badly
injured.

5 See Judgement of the Bundesgerichtshof Ref. No. 4 StR 482/19 [2020-06-18].

6 See Polacy w porsche, ferrari i mercedesie spowodowali koszmarny wypadek na Stowacji
[WIDEO]. In: Zywiec Nasze Miasto [online]. 2018-10-01 [cit. 2020-07-24]. Available at:
https://zywiec.naszemiasto.pl/polacy-w-porsche-ferrari-i-mercedesie-spowodowali-
koszmarny/ar/c16-4823017.
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Immediately after committing the act, all three Poles were arrested
on charges of deliberately causing general danger in traffic. After only
a few days, the driver of the Mercedes K. was released from arrest, and in
the spring of the following year also S. has been released. A bail was im-
posed on both of them, and electronic supervision was also applied to the
former. However, the Slovak public prosecutor’s office decided not to
charge any of them with intentional murder.”

The third and last of the events which inspired this analysis took
place in Poland on October 27, 2018. The 25-year-old 0., driver of a Seat,
and the 21-year-old L., driving a Volkswagen, participated in an illegal car
race along the streets of Jelenia Gora in Poland.? Young men drove cars at
speeds of 160 to 180 km/h. According to the local prosecutor’s office,
they passed three intersections and six pedestrian crossings, exceeding
the speed limit by over 100 km/h. As they approached the marked and
illuminated pedestrian crossing, there were two people on it — a 47-year-
old woman and a 57-year-old man, crossing the road correctly.

The driver of a Seat, 0., overtaking the second participant of the race,
drove into the crossing and hit both pedestrians, killing them instantly.
Men were accused by the prosecutor that, acting jointly and in concert,
participating in an illegal car race, foreseeing the possibility of killing the
victims and agreeing to it, they had committed murder with a possible
intent. Both were also accused of intentional bringing the immediate
danger of a crash in land traffic.

Investigators found out that before the accident both drivers partici-
pated in meetings organized by an informal group of car enthusiasts in
Jelenia Goéra. In the cars they raced, the experts found engine modifica-
tions that significantly increased the power. The danger was all the more
serious as the suspension components and the brakes were not modified
in any way.

N}

See MARESOVA, 1. Poliak, ktory bol tiastnikom tragickej nahatia¢ky na Orave, sa postavil
pred sud. In: Noviny.sk [online]. 2019-06-06 [cit. 2020-07-24]. Available at: https://www.
noviny.sk/krimi/446838-poliak-ktory-bol-ucastnikom-tragickej-nahanacky-na-orave-sa-
postavil-pred-sud; and Piratska jazda Poliakov: Sid rozhodol o poslednom z nich, ktory
ma na tragédii najvacsi podiel viny. In: Topky.sk [online]. 2019-06-07 [cit. 2020-07-24].
Available at: https://www.topky.sk/cl/100370/1800401/Piratska-jazda-Poliakov--Sud-
rozhodol-o-poslednom-z-nich--ktory-ma-na-tragedii-najvacsi-podiel-viny.

8 See Scigali sie ulicami miasta. Zginely dwie osoby. Jest akt oskarzenia. In: Lwéwecki.info
[online]. 2019-10-16 [cit. 2020-07-24]. Available at: https://lwowecki.info/scigali-sie-
ulicami-miasta-zginely-dwie-osoby-jest-akt-oskarzenia/.
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In the case of both perpetrators, the prosecutor requested temporary
arrest. The court upheld the request with regard to the direct participant
in the pedestrian collision, but rejected it in relation to L. - the driver of
a Volkswagen, which formally does not repeal, but seriously puts in
doubt the effectiveness of charging him with intentional murder.

Potential grounds for criminal responsibility

Already a preliminary analysis of the decisions made in the course of the
proceedings indicates the issue that is the main subject of this argument.
The tendency emerging among the law enforcement agencies to treat as
deliberate behaviour of those perpetrators who, by showing blatant dis-
regard for the life and health of other road users, commit reckless and
extremely irresponsible behaviour, ostentatiously rejecting the applica-
ble precautionary rules, encounters reluctance on the part of the courts,
especially those with anatural tendency towards a certain conserva-
tism - the highest judicial organs.® The reason for this is the belief estab-
lished in the past decades that road crimes are a consequence of reck-
lessness, irresponsibility and frequent overestimation of one’s own skills,
but are not related to the intention of the perpetrator to attack the legal
good.10

©

See Decision of the Supreme Court of the Republic of Poland Ref. No. V KZP 2/74 [1975-02-
28]. OSNKW 1975, no. 3-4, item 33; OLSZEWSKI, M. Ochrona bezpieczenstwa drogowego
w nowym kodeksie karnym. Palestra. 1970, nr 4, p.38. ISSN 0031-0344; G. Bogdan in
ZOLL, A. ed. Kodeks karny: Czes¢ szczegélna: Komentarz: Tom II: Komentarz do art. 117 -
277 kk. 2. wyd. Warszawa: Zakamycze, 2006. 1438 p. ISBN 83-7444-252-2; BUCHALA, K.
Niektére problemy wyktadni znamion przestepstw przeciwko bezpieczenstwu w komu-
nikacji. Prokuratura i Prawo. 1998, nr 11-12, pp. 7-17. ISSN 1233-2577; and BUCHALA, K.
Niektére zagadnienia nowelizacji prawa karnego. Paristwo i Prawo. 1996, vol. 51, nr 3,
pp. 3-12. ISSN 0031-0980.

10 See STEFANSKI, R. A. Przestepstwa przeciwko bezpieczeristwu powszechnemu i w komuni-
kacji: Rozdziat XX i XXI Kodeksu karnego: Komentarz. 1. wyd. Warszawa: C. H. Beck, 2000,
pp- 170-172. ISBN 83-7110-239-9; SPOTOWSKI, A. Funkcja niebezpieczeristwa w prawie
karnym. 1. wyd. Warszawa: Panstwowe Wydawnictwo Naukowe, 1990, p. 86. ISBN 83-01-
09521-0; PRUSAK, F. and G. WOSKO. Smiertelne wypadki drogowe: Aspekty procesowe
i medyczne. In: K. SLAWIK, ed. Wspdiczesna przestepczosc: Problemy prawnokarne, krymi-
nalistyczne i kryminologiczne. 1. wyd. Szczecin: JotA, 1996, p. 161. ISBN 83-901965-4-9;
KOCHANOWSK], J. Zagadnienia przestepstw drogowych i przeciwko bezpieczeristwu w ko-
munikacji. 1. wyd. Warszawa: Naczelna Rada Adwokacka, 1990, p. 11; Judgement of the
Supreme Court of the Republic of Poland Ref. No. V KKN 303/97 [1998-11-04]. OSNKW
1998, no. 11-12, item 50, with gloss of K. ]. Pawelec, Mon. Praw. 1999, no. 5, pp. 43-44. See
also ZABLOCK]I, S. Przeglad orzecznictwa Sadu Najwyzszego - Izba Karna. Palestra. 1999,
nr 1-2, pp. 146-147. ISSN 0031-0344; Judgement of the Supreme Court of the Republic of
Poland Ref. No. Il KKN 231/98 [2000-03-08]. OSNKW 2000, no. 5-6, item 45, with approv-
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The main argument in this case is the symmetry of the threat; traffic
incidents naturally endanger the life, health and property of the perpe-
trator himself/herself, so how could the person responsible for commit-
ting them act on purpose? Experience shows, however, that such cases
are possible, especially since the cars used, for example, in illegal street
races, are more modern and, therefore, usually also safer than the vehi-
cles of most road users. This occasionally leads to the conscious behav-
iour of participants of illegal rallies, choosing in crisis situations a colli-
sion with an older and less protected car of another driver, instead of hit-
ting a building, trunk or other dangerous part of the roadside.

When looking at the legal tools being at the disposal of the judicial
authorities of all three countries, it is easy to notice that the similarities
clearly outnumber the differences. Within the German,!! Slovak!? and

ing glosses of |. Giezek, PiP 2001, no. 6, pp. 109-114; A. Gérski, OSP 2001, no. 6, pp. 317-
319; J. Majewski, OSP 2001, no. 10, pp. 491-493; and ]. M. Iwaniec, Prokurator 2001, no. 4,
pp. 68-73; BOCKELMANN, P. Der Schuldgehalt des menschlichen Versagens im Strafien-
verkehr. Deutsches Autorecht. 1964, p. 288 and following. ISSN 0012-1231; BOHMER, E.
Der Vertrauensgrundsatz im Strafenverkehr in der neueren Rechtsprechung. Monats-
schrift fiir deutsches Recht. 1964, p. 100 and following. ISSN 0340-1812; and BOHMER, E.
Der Vertrauensgrundsatz im Strafenverkehr in der Rechtsprechung. Juristische Rund-
schau. 1967, p. 291 and following. ISSN 0022-6920.

11See § 223 of the German Strafgesetzbuch: (1) Who physically abuses or harms another
person’s health is punished with imprisonment of up to five years or a fine; (2) The at-
tempt is punishable. See also § 224 of the German Strafgesetzbuch: (1) Who commits the
assault 1. by administration of poison or other harmful substances, 2. with a weapon or
other dangerous tool, 3. through an insidious robbery, 4.jointly with another party, or
5. with a life-threatening treatment, is punished with a prison sentence of six months to
ten years, in less severe cases with a prison sentence of three months to five years;
(2) The attempt is punishable. See also § 229 of the German Strafgesetzbuch: Who causes
another person’s bodily harm through negligence will be punished with imprisonment of
up to three years or a fine. See Strafgesetzbuch [1998-11-13]. BGBL I S. 3322, last changed
by law on July 10, 2020 (BGBL I S. 1648).

12 See § 155 of the Slovak Trestny zakon: (1) Any person who intentionally causes grievous
bodily harm to another person shall be liable to a term of imprisonment of four to ten
years; (2) The offender shall be liable to a term of imprisonment of five to twelve years if
he/she commits the offence referred to in §1 a)acting in amore serious manner,
b) against a protected person, or c) by reason of specific motivation; (3) The offender
shall be liable to a term of imprisonment of ten to fifteen years if he/she commits the of-
fence referred to in § 1 a) as a member of a dangerous group, or b) under a crisis situa-
tion. See also § 156 of the Slovak Trestny zakon: (1) Any person who intentionally causes
bodily harm to another person shall be liable to a term of imprisonment of between four
months and two years; (2) The offender shall be liable to a term of imprisonment of one
to three years if he/she commits the offence referred to in § 1 a) against a protected per-
son, or b) by reason of specific motivation; (3) The offender shall be liable to a term of
imprisonment of two to five years if he/she commits the offence referred to in §1
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Polish!3 criminal law orders, one can indicate provisions relating to in-
flicting injuries of various degrees of severity to the victim, which may be
caused both intentionally and unintentionally — which leads to a clearly
milder punishment. Within the German,4 Slovak!> and Polish!¢ legal or-

a) acting in a more serious manner, or b) under a crisis situation. See Act No. 300/2005
Coll. of 20 May 2005 the Criminal Code [The Criminal Code of the Slovak Republic].

13 See Article 177 of the Polish Kodeks karny: § 1. Whoever by violating, even unintentional-

ly, the safety rules of land, water or air movement causes unintentionally an accident in
which another person suffered bodily injuries specified in the Article 157 § 1, shall be
punished by imprisonment for up to three years; § 2. If the consequence of an accident is
a death of another person or a heavy damage to his/her health, the perpetrator shall be
punished by imprisonment from six months to eight years; § 3. If the victim is the nearest
person, the prosecution of the person referred to in § 1 shall be conducted at the request
of the victim. See Ustawa z dnia 6 czerwca 1997 r. - Kodeks karny. Dziennik Ustaw 2019,
item 1950, 2128; and Dziennik Ustaw 2020, item 568, 875, 1086.

14See § 315c of the German Strafgesetzbuch: (1) Whoever on the road 1. is driving a vehicle,

.

though a) as a result of drinking alcoholic beverages or other intoxicating substances, or
b) due to mental or physical deficiencies is unable to drive the vehicle safely, or 2. grossly
contrary to traffic and reckless a) ignores the right of way, b) incorrectly overhauls or
otherwise driving incorrectly when overtaking, c) drives wrong at pedestrian crossings,
d) drives too fast in confusing places, at intersections, road junctions or level crossings,
e) does not adhere to the right side of the lane in confusing places, f) on highways or mo-
torways, reversing or moving against the right direction or trying to do so, g) does not
mark vehicles that are at a standstill or have come to rest at a sufficient distance, although
this is necessary to ensure traffic, and thereby endangers the life or health of another per-
son or alien objects of significant value, is punished with imprisonment for up to five
years or with afine; (2) In the cases of section1 point1, the attempt is punishable;
(3) Who in the cases of § 1 1. causes the danger by negligence, or 2. acts negligently and
causes the danger negligently, is punished with imprisonment of up to two years or a fine.
See Strafgesetzbuch [1998-11-13]. BGBL. I S. 3322, last changed by law on July 10, 2020
(BGBLIS. 1648).

See § 284 of the Slovak Trestny zakon: (1) Who intentionally a) puts people at risk of
death or serious injury or property loss to the detriment of large-scale damage by causing
a fire or flood, or breakdown or accident of a means of public transport, or the harmful ef-
fect of explosives, gas, electricity, radioactivity or other similar dangerous substances or
forces, or commits other similar dangerous conduct (general danger), or b) the general
danger increases or makes it more difficult to avert or to mitigate it, shall be punishable
by a term of imprisonment of four to ten years; (2) The offender shall be punished by im-
prisonment for ten to fifteen years if he/she commits the act referred to in §1 a) in
amore serious course of action, b) on the protected person, c) for a specific purpose, or
d) to frustrate or to impede another’s exercise of his or her fundamental rights and free-
doms; (3) The offender shall be punished by imprisonment for fifteen to twenty years if
he/she commits the act referred to in § 1 a) causing serious injury or death, or b) as
a member of a dangerous group; (4) An offender shall be punished by imprisonment for
a term of twenty years to twenty-five years or a sentence of life imprisonment if he/she
commits an act referred to in § 1 a) and thereby causes serious injury or death to several
persons, or b) in a crisis situation. See also § 285 of the Slovak Trestny zakon: (1) Whoev-
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ders, we will also come across some provisions relating to criminal liabil-
ity for creating a general threat to human health, sometimes also to
property. Such behaviour can also be intentional or unintentional. In the
first case, the more severe punishment is determined by the unintention-
al effect for the protected good. In the case of the three analysed legisla-
tions, these provisions, relating to traffic situations, are present in crimi-
nal codifications, sometimes by the way of separate regulations and
sometimes by recognizing communication behaviour as one of the forms
that an offense may adopt.

In the criminal legislations of Germany,!” Slovakia!® and Poland,!° we
will also come across provisions introducing a criminal liability for be-

er negligently causes or increases a general danger, or makes it more difficult to avert or
to mitigate it, shall be punished by imprisonment for up to one year; (2) An offender shall
be punished by imprisonment for a term of six months to three years if he/she commits
the act referred to in § 1 in a more serious manner; (3) An offender shall be punished by
imprisonment for two to five years if he/she commits the act referred to in § 1 and causes
a) significant damage, or b) serious injury or death; (4) An offender shall be punished by
imprisonment for four to ten years if he/she commits the act referred to in § 1 and causes
serious harm to the health of several persons or the death of several persons. See Act
No. 300/2005 Coll. of 20 May 2005 the Criminal Code [The Criminal Code of the Slovak Re-
public].

16 See Article 173 of the Polish Kodeks karny: § 1. Who commits a catastrophe in the pres-
ence of people in the land, water or air, affecting the life or health of many persons or in-
tending to a large extent, shall be punished by imprisonment from one to ten years; § 2. If
the perpetrator acts negligently, shall be punished by imprisonment for a term of be-
tween three months and five years; § 3. If the consequence of the act specified in § 1 is
human death or serious damage to the health of many people, the perpetrator shall be
punished by imprisonment for a term of between two and twelve years; § 4. If the conse-
quence of the act specified in § 2 is human death or serious damage to the health of many
people, the perpetrator shall be punished by imprisonment from six months to eight
years. See also Article 174 of the Polish Kodeks karny: § 1. Whoever brings the immediate
danger of a disaster in land, water or air traffic, shall be punished by imprisonment from
six months to eight years; § 2. If the perpetrator acts negligently, he/she shall be pun-
ished by imprisonment for up to three years. See Ustawa z dnia 6 czerwca 1997 r. - Ko-
deks karny. Dziennik Ustaw 2019, item 1950, 2128; and Dziennik Ustaw 2020, item 568,
875, 1086.

17 See § 211 of the German Strafgesetzbuch: (1) The murderer is punished with life impris-
onment; (2) Murderer is who out of a lust for murder, for the satisfaction of the sexual in-
stinct, out of greed or otherwise for low motives, insidious or cruel or by means danger-
ous to the public or to enable or to cover up another crime kills a human being. See also
§ 212 of the German Strafgesetzbuch: (1) Anyone who Kkills a person without being
a murderer will be punished with a prison sentence of no less than five years; (2) In par-
ticularly severe cases, a life sentence can be recognized. See Strafgesetzbuch [1998-11-
13]. BGBL. I S. 3322, last changed by law on July 10, 2020 (BGBL. I S. 1648).
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haviour that directly affects human life. The homicide may be result of
a careless behaviour of aroad user, although in the cases described in
this paper, it would be advisable to consider separate (and more severe)
cases of homicide as a consequence of the common danger brought earli-
er by the perpetrator.

Finally, the last and most radical form of describing the perpetrator’s
behaviour is attribution to him/her responsibility for intentional murder.
Such liability may take a special form, leading to the necessity to impose
drastically severe punishment when the victim’s death was caused in
a special way or the perpetrator was driven by a specific motivation.

Bolder use of the construction of intentional offenses is conditioned
by the fulfilment of one more requirement, namely the existence of pro-
visions in the general part of the code, allowing the use of abroad
framework of assigning intention. We can confirm their existence in the
case of each of the three discussed legislations.

18 See § 145 of the Slovak Trestny zakon: (1) Whoever intentionally kills another shall be
punished by imprisonment for fifteen to twenty years; (2) The offender shall be punished
by imprisonment for a term of twenty years to twenty-five years or by a sentence of life
imprisonment if he/she commits an act referred to in § 1 a) on two persons, b) of more
serious conduct, c) on the protected person, d) for a specific purpose, or e) with the intent
of obtaining a pecuniary benefit; (3) An offender shall be punished by imprisonment for
twenty-five years or a sentence of life imprisonment if he/she commits an act referred to
in § 1 a) and has already been convicted of such an act or of an offense of assassination,
b) in a dangerous group, or c) in a crisis situation. See Act No. 300/2005 Coll. of 20 May
2005 the Criminal Code [The Criminal Code of the Slovak Republic].

19 See Article 148 of the Polish Kodeks karny: § 1. Whoever kills a man shall be punished by
imprisonment for aperiod not less than eight years, aloss of freedom for twenty-
five years or the life imprisonment; § 2. Who kills a man 1) with particular cruelty, 2) in
connection with the hostage-taking, rape or robbery, 3) as aresult of a motivation that
deserves particular condemnation, 4) with the use of explosive materials, shall be pun-
ished by imprisonment for a period of time not less than twelve years, a loss of freedom
for twenty-five years or the life imprisonment; § 3. The penalty specified in § 2 shall be
imposed on anyone who kills more than one person with one act or has previously been
legally convicted of homicide and the perpetrator of the murder of a public official com-
mitted during or in connection with the performance of his/her official duties related to
the protection of human safety or the protection of public safety or order; § 4. Who Kkills
a person in a state of strong agitation justified by the circumstances, shall be punished by
imprisonment from one to ten years. See Ustawa z dnia 6 czerwca 1997 r. - Kodeks karny.
Dziennik Ustaw 2019, item 1950, 2128; and Dziennik Ustaw 2020, item 568, 875, 1086.
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Intent and negligence in traffic offenses

Regulation of § 15 of the German Criminal Code?? does not contain a def-
inition of intentional and unintentional actions, but determines that as
arule only deliberate action is punishable. The generally accepted defini-
tion is: “Intent is knowledge and willingness to realize the goal”, which
means that the resolution is a psychic phenomenon that consists of two
components - knowledge (intellectual element) and will (voluntative el-
ement).2!

The knowledge and will components only have to relate to the reali-
zation of the characteristics of criminal act as such. On the other hand,
the awareness of doing wrong is not necessary for intent. Depending on
the level of the knowledge and will components, the German legal science
distinguishes three types of intent.22

20 See § 15 of the German Strafgesetzbuch: Only a deliberate action is punishable if the law
does not explicitly threaten anegligent action with punishment. See Strafgesetzbuch
[1998-11-13]. BGBL. 1 S. 3322, last changed by law on July 10, 2020 (BGBI. I S. 1648).

21See WOLTER, ]J. Addquanz- und Relevanztheorie: Zugleich ein Beitrag zur objektiven Er-
kennbarkeit beim Fahrlassigkeitsdelikt. Goltdammer’s Archiv fiir Strafrecht. 1977,
pp. 257-274. ISSN 0017-1956; ZIPF, H. Kriminalpolitische Uberlegungen zur Entkrimina-
lisierung der fahrlassigen Kérperverletzung. In: E. SCHLUCHETER and K. LAUBENTHAL,
Hrsg. Recht und Kriminalitdt: Festschrift fiir Friedrich-Wilhelm Krause zum 70. Geburtstag.
1. Aufl. K6ln: Heymann, 1990, pp. 437-447. ISBN 3-452-21890-2; TOEPEL, F. Kausalitdt
und Pflichtwidrigkeitszusammenhang beim fahrldssigen Erfolgsdelikt [online]. 1. Aufl. Ber-
lin: Duncker & Humblot, 1992. 244 p. [cit. 2020-07-24]. Strafrechtliche Abhandlungen:
Neue Folge, Band 75. ISBN 978-3-428-47412-7. Available at: https://doi.org/10.3790/
978-3-428-47412-7; TIEDEMANN, K. Der Allgemeine Teil des Strafrechts im Lichte der
europdischen Rechtsvergleichung. In: A. ESER, U. SCHITTENHELM and H. SCHUMANN,
Hrsg. Festschrift fiir Theodor Lenckner zum 70. Geburtstag. 1. Aufl. Miinchen: C. H. Beck,
1998, pp. 411-434. ISBN 3-406-43842-3; ROXIN, C. Pflichtwidrigkeit und Erfolg bei fahr-
lassigen Delikten. Zeitschrift fiir die gesamte Strafrechtswissenschaft [online]. 1962, Jg. 74,
Nr. 3, pp.411-444 [cit. 2020-07-24]. ISSN 1612-703X. Available at: https://doi.org/10.
1515/zstw.1962.74.3.411; ROXIN, C. Zur Problematik des Schuldstrafrechts. Zeitschrift
fiir die gesamte Strafrechtswissenschaft [online]. 1984, Jg. 96, Nr. 3, pp. 641-660 [cit. 2020-
07-24]. ISSN 1612-703X. Available at: https://doi.org/10.1515/zstw.1984.96.3.641; RO-
XIN, C. Bemerkungen zum Regref3verbot. In: H.-H. JESCHECK and T. VOGLER, Hrsg. Fest-
schrift fiir Herbert Tréndle zum 70. Geburtstag am 24. August 1989 [online]. 1. Aufl. Berlin;
New York: De Gruyter, 1989, pp.177-200 [cit. 2020-07-24]. ISBN 978-3-11-089207-9.
Available at: https://doi.org/10.1515/9783110892079-011; and ROXIN, C. Die Lehre von
der objektiven Zurechnung. Chengchi Law Review. 1994, vol. 50, pp. 219-257. ISSN 1023-
9820.

22 See BINDING, K. Die Normen und ihre Ubertretung: BandI: Normen und Strafgesetze.
4. Aufl. Leipzig: Meiner, 1922. 508 p.; BINDING, K. Die Normen und ihre Ubertretung:
Band II: Schuld und Vorsatz. 1. Aufl. Leipzig: Engelmann, 1877. 640 p.; BINDING, K. Die
Normen und ihre Ubertretung: Band 1V: Die Fahrldssigkeit. 1. Aufl. Leipzig: Meiner, 1919.
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The first type of intent is the so-called purpose or dolus directus of
the first degree. In its borders, the perpetrator depends on the achieving
of the goal he/she set for himself/herself. This purposeful will is the
dominant moment of intention. It presupposes that the perpetrator at
least thinks that the realization of the planned situation is possible. The
second type of intent is the so-called certain knowledge or dolus directus
of the second degree. In this case, the perpetrator is certain that he/she
will achieve the goal. This secure knowledge is the dominant moment
here. Those who safely assume that they will bring a change in the out-
side world and still continue to act will at least accept this change (in this
respect, the will component is inevitable, if only in a weak form). And fi-
nally - dolus eventualis as the third type of intent, in the case of which the
perpetrator believes that the offense can be committed and agrees with
that. Here, because the intellectual and voluntary sides are not mutually
dependent, both sides must be developed and proven from the case.23

Negligent action is only punishable where the law expressly crimi-
nalizes such activity. This is primarily the case of impairments to life and
health as well as of bringing common danger to the public. However,
modern legislation tends to create more negligent types of offense, while
often does not make every negligence sufficient, but presupposes gross
negligence (“recklessness”). Behaviour is contrary to due diligence under
the following two conditions: a) it must be foreseeable that the behaviour
can lead to a certain consequence under the given circumstances; b) it
must be an unauthorized risk - below a certain threshold, dangers are
tolerated by the legal system.2

681 p.; and BINDING, K. Die Schuld im deutschen Strafrecht: Vorsatz, Irrtum, Fahrldssig-
keit. 1. Aufl. Leipzig: Meiner, 1919. 164 p.

23 See GEPPERT, K. Zur Abgrenzung von bedingtem Vorsatz und bewusster Fahrladssigkeit.
Juristische Ausbildung. 1986, pp. 610-613. ISSN 0170-1452; HELLMANN, U. Einverstandli-
che Fremdgefahrdung und objektive Zurechnung. In: B. SCHUNEMANN, H. ACHENBACH,
W. BOTTKE, B. HAFFKE and H.-]. RUDOLPHI, Hrsg. Festschrift fiir Claus Roxin zum 70. Ge-
burtstag am 15. Mai 2001 [online]. 1. Aufl. Berlin; Boston: De Gruyter, 2001, pp. 271-286
[cit. 2020-07-24]. ISBN 978-3-11-087702-1. Available at: https://doi.org/10.1515/9783
110877021.271; HERZBERG, R. D. Die Abgrenzung von Vorsatz und bewusster Fahrlds-
sigkeit - ein Problem des objektiven Tatbestandes. Juristische Schulung. 1986, pp. 249-
262. ISSN 0022-6939; and HERZBERG, R. D. Die Sorgfaltswidrigkeit im Aufbau der fahr-
lassigen und der vorsatzlichen Straftat. juristenzeitung. 1987, Jg. 42, Nr. 11, pp. 536-541.
ISSN 0022-6882.

24 See JAHNKE, B. Grundlagen der strafrechtlichen Haftung fiir fahrlissiges Verhalten: Zu-
gleich Bemerkungen zu Ellen Schliichters Grenzen strafbarer Fahrldssigkeit. In: G. DUTT-
GE, G. GEILEN, L. MEYER-GOSSNER and G. WARDA, Hrsg. Geddchtnisschrift fiir Ellen
Schliichter. 1. Aufl. K6ln: Heymanns, 2002, p. 99. ISBN 3-452-25164-0; and JESCHECK, H.-
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The Slovak?5 and Polish26 definitions of intentional and unintentional
offenses have far-reaching similarities. In particular, dolus directus con-
stitutes a single category within them, without distinguishing between
two distinct levels. In turn, the definition of negligence clearly separates
its conscious and unconscious forms.2? In the both legal orders, there are
references to the forms of the perpetrator’s mental experience, which
combine the element of deliberate performance of an act with its further,
unintentional consequences. The perpetrator is liable in such cases on
more severe punishment.z8

H. Aufbau und Behandlung der Fahrldssigkeit im modernen Strafrecht. 1. Aufl. Freiburg im
Breisgau: Schulz, 1965. 31 p.

25 See § 15 of the Slovak Trestny zdkon: A criminal offense is committed intentionally if the
offender a) wished to violate or to jeopardize an interest protected by this Act in the
manner specified in this Act, or b) was aware that his/her actions could cause such
a breach or threat and he/she was settled with this. See also § 16 of the Slovak Trestny
zakon: A criminal offense is committed through negligence if the offender a) knew that
he/she could, in the manner specified in this Act, violate or jeopardize the interest pro-
tected by this Act, but without reasonable grounds he/she relied on such breach or
threat, or b) did not know that his/her actions could cause such a breach or threat, alt-
hough he/she should and could have known about it given the circumstances and his/her
personal circumstances. See Act No. 300/2005 Coll. of 20 May 2005 the Criminal Code [The
Criminal Code of the Slovak Republic].

26 See Article 8 of the Polish Kodeks karny: A crime may be committed only with intent; the
misdemeanour may also be committed negligently if the law so stipulates. See also Arti-
cle 9 of the Polish Kodeks karny: § 1. A prohibited act is committed with intent when the
perpetrator has the will to commit it, that is when he/she is willing to commit or foresee-
ing the possibility of perpetrating it, he/she accepts it; § 2. A prohibited act is committed
negligently when the perpetrator, not having the intent to commit it, nevertheless does so
because he/she is not careful in the manner required under the circumstances, although
he/she should or could have foreseen the possibility of committing the prohibited act; § 3.
The perpetrator shall be liable to a more severe liability which, according to the law, de-
pends on a certain consequence of a prohibited act if he/she has and could have foreseen
such a consequence. See Ustawa z dnia 6 czerwca 1997 r. - Kodeks karny. Dziennik Ustaw
2019, item 1950, 2128; and Dziennik Ustaw 2020, item 568, 875, 1086.

27 See ZAWLOCKI, R. Nieumys$lnos¢ jako podstawa odpowiedzialno$ci karnej - w poszuki-
waniu kompromisu. Monitor Prawniczy. 2008, vol. 16, nr 11, pp. 567-577. ISSN 1230-
6509.

28 See Decision of the Supreme Court of the Republic of Poland Ref. No. V KK 87/05 [2005-07-
25]. LEX no. 152493; Judgement of the Court of Appeal in Szczecin Ref. No. Il AKa 170/14
[2014-10-16]. LEX no. 1544938. See also ANDREJEW, I. Ustawowe znamiona czynu: Ty-
pizacja ikwalifikacja przestepstw. 1.wyd. Warszawa: Wydawnictwa Prawnicze, 1978,
p. 200 and following; REJMAN, G. Teorie i formy winy w prawie karnym. 1. wyd. Warszawa:
Wydawnictwo Prawnicze, 1980, p. 187 and following. ISBN 83-219-0059-3; REJMAN, G.
Wina w konstrukcji kodeksu karnego z 1997 roku. In: G. BALTRUSZAJTYS, ed. Prawo
wczoraj i dzis: Studia dedykowane profesor Katarzynie Séjce-Zieliniskiej. 1. wyd. Warszawa:
Liber, 2000, pp. 261-277. ISBN 83-7206-029-0; GIEZEK, ]J. Naruszenie obowigzku ostro-
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A characteristic feature of behaviour of the vehicle driver in this case
is the awareness of the possibility of implementing the features of a pro-
hibited act. It is an intellectual component of the intent in all its forms
(only in the case of the certain knowledge or the dolus directus of the sec-
ond degree replaced by the awareness of the necessity of the realized fea-
tures). The only problem is that the same intellectual elements are pre-
sent in the case of the conscious negligence. It is then accompanied by
a completely different volitional component which comes down to the
lack of even consent to the implementation of features of a prohibited act,
and thus in practice to the lack of acceptance for the perspective of the
implementation of the objective elements of such behaviour. The differ-
ence between dolus directus and dolus eventualis occurs exclusively “in
the perpetrator’s head”, which makes it complicated to efficiently recon-
struct the shape of his/her mental experience.2?

The method used in this case by the representatives of both litera-
ture and practice of the judiciary is the so-called concept of the objective
manifestation. Since the volitional component of apossible intent is
agreeing to the implementation of the components of a prohibited act,
the way to exclude intentional behaviour is to undertake activities that,
in the subjective opinion of the perpetrator, should eliminate the possi-
bility of committing a crime or at least should significantly reduce its
probability. Completion of this requirement is, in a way, visual evidence
of the lack of reconciliation with the consequences of behaviour covered
by the structure of a prohibited act. If they do occur, it is a consequence
of the perpetrator’s own error, which, due to the failure to observe the
required precautions, causes an unacceptable risk for the legal good.3°

zno$ci jako przestanka urzeczywistnienia znamion przestepstwa nieumyslnego. Paristwo
i Prawo. 1992, vol. 47, nr 1, pp. 65-75. ISSN 0031-0980; GIEZEK, J. O tendencjach do sub-
iektywizowania bezprawno$ci oraz obiektywizowania winy we wspdtczesnym prawie
karnym. In: Z. SIENKIEWICZ, ed. Wybrane zagadnienia reformy prawa karnego. 1. wyd.
Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 1997, pp. 9-19. ISBN 83-229-
1576-4; BURDA, E, J. CENTES, J. KOLESAR, |. ZAHORA, et al. Trestny zdkon: Vseobecnd
Cast: Komentdr: 1. diel. 1. vyd. Praha: C. H. Beck, 2010. 1106 p. ISBN 978-80-7400-324-0;
IVOR, J. et al. Trestné prdvo hmotné: VSeobecnd cast. 1. vyd. Bratislava: lura Edition, 2006.
530 p. ISBN 80-8078-099-4; and MENCEROVA, 1, L. TOBIASOVA, Y. TURAYOVA, et al.
Trestné prdvo hmotné: Vseobecnd Cast. 1. vyd. Samorin: Heuréka, 2013. 478 p. ISBN 978-
80-89122-86-8.

29 See Judgement of the Bundesgerichtshof Ref. No. 4 StR 482/19 [2020-06-18].

30 See TAYLOR, G. Concepts of Intention in German Criminal Law. Oxford Journal of Legal
Studies [online]. 2004, vol. 24, no.1, pp.106-107 [cit.2020-07-24]. ISSN 1464-3820.
Available at: https://doi.org/10.1093/0jls/24.1.99; PRZESLAWSK]I, T. Funkcja czynnika
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Thus, it can be assumed that the lack of any activity that would min-
imize the level of the threat caused by the perpetrator is a clear indica-
tion that the consequences of the perpetrator’s behaviour indicated by
the features of a prohibited act are accepted by him/her. The more seri-
ous level of danger caused by the perpetrator’s behaviour, the less
doubts should arise from the conviction that the perpetrator who does
not try to minimize the threats to the legal good agrees not only with the
threat, but also with the destruction of such good.

In conclusion - in the case of the perpetrator driving a motor vehicle
in an extremely risky manner, who, in addition, does not take any actions
aimed at minimizing the danger, e.g. to guarantee him/her the possibility
of reacting to suddenly appearing specific sources of threats, it gives suf-
ficient grounds to assume that he/she, in fact, at least accepts the imple-
mentation of the features of a prohibited act and, therefore, that his/her
behaviour is driven by at least possible intent.

Law enforcement practice in cases of traffic offenses

Analysing the three issues that are the subject of assessment in this pa-
per, we will primarily start by referring to the events that took place in
Berlin. It is in this case that we can use not only the findings of the inves-
tigation, but also the material collected in the course of two proceedings
before the National Court in Berlin and the German Supreme Court.

The fact to which the courts of both instances drew attention was the
content of the psychological experience of the finally convicted H. Signifi-
cant in the opinion of the German Supreme Court was his almost demon-
strative disregard for safety requirements related to driving a car. He did
not fasten his seat belts, convinced that modern elements of his vehicle’s
structure, such as crush zones or airbags, would save his life in a collision
with another road user. He was convinced that the class of his vehicle
and equipment were a guarantee of survival for him, which significantly
weakened the strength of the argument according to which concern for
one’s own life and health restrains the perpetrator from consent to caus-
ing a serious road accident. His opinion was additionally strengthened by

psychicznego w konstrukcji czynu zabronionego i formach winy. Studia luridica. 2008,
nr 48, p. 228. ISSN 0137-4346; CIESLAK, M. Polskie prawo karne: Zarys systemowego uje-
cia. 3. wyd. Warszawa: Wydawnictwa Prawnicze PWN, 1995, p. 305. ISBN 83-86702-11-
7; and SZERER, M. W sprawie zamiaru ewentualnego. Paristwo i Prawo. 1959, vol. 14, nr 3,
p. 455.ISSN 0031-0980.

60 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2020, Volume VIIL, Issue 3, Pages 46-75 D
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

the only partially justified conviction about his own above-average skills,
excellent reflex, short reaction time and other psychophysical features
that made him, in his own opinion, an excellent driver.

In the course of the proceedings, it was possible to create a credible
psychological portrait of H. whose important elements, apart from the
anxiety deficit, were the need for competition and the desire to constant-
ly confirm his own worth in confrontation with others. This adds credi-
bility to the hypothesis that the will to win in an improvised rally was
more important to him than taking care of his own safety. In addition, as
it was already mentioned, the cars of participants in illegal races are of-
ten modified in a way that increases safety in the event of a collision. The
chance of surviving and avoiding serious injury from such an incident is
incomparably higher thanks to additional reinforcements, cages made of
resistant materials to protect the driver and similar measures.

To attribute to H. not homicide, but its qualified form - murder, also
required the indication of an additional element of his behaviour, allow-
ing to treat the perpetrator with particular severity. In this case, this el-
ement is not related to the motivation, but to the perpetrator’s way of
acting - he should act by means dangerous to the public. Also this ele-
ment in the discussed case does not seem to raise any serious doubts. It
can even be stated that in the case of illegal car races, it usually accompa-
nies the assessed behaviour. Of course, such athreat does not have to
come true, but if the consequence of the perpetrator’s act is the death of
a person, it will be relatively easy to bring a murder charge under the
German criminal law system.

In the light of the judgement issued by the German Supreme Court,
the fact that the appeal brought by N. was taken into account should be
positively assessed. The substantiation of the judgement rightly indicates
some level of astonishment that the National Court in Berlin believes the
victim’s death can be attributed also to the perpetrator who avoided the
collision. The circumstances of the event do not give grounds for accept-
ing that his behaviour would additionally increase the danger for the le-
gal goods; for making H. want to catch up with him and to win the race it
is not a sufficient basis for such statement.

It is also impossible to defend the conviction expressed by the Na-
tional Court in Berlin about the fulfilment of the criteria of a prohibited
act in the form of an agreement. Although such agreement can be found
between both participants of the race on the issue of bringing a threat to
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other road participants by illegal races, and perhaps even tacit consent to
the existence of a far-reaching effect, it is impossible to consider their
behaviours at the time of the emergence of this effect as collective. As
rightly emphasized by the German Supreme Court, mere participation in
an illegal undertaking does not mean that to all its participants can be as-
signed all objectively occurring consequences.

Referring to the attribution of complicity in each of the three dis-
cussed cases, it should be emphasized that such a qualification does not
raise any doubts in the case of assigning responsibility for the deliberate
introduction of common danger. Such behaviour, described in § 315c of
the German Strafgesetzbuch, § 284 of the Slovak Trestny zakon or the Ar-
ticle 173 of the Polish Penal Code, may be committed under conditions of
complicity. It is perceived in the German,3! Slovak3Z and Polish33 criminal
laws as a conjunction of two conditions - an action taken jointly and an
agreement (even implicitly).

Despite the similarity of the regulations relating to complicity, the
three orders of criminal law in question are distinguished by a certain
significant circumstance which is important for the attribution of crimi-
nal liability to participants of illegal races. As it should be assumed, the
German and Slovak literatures34 relatively unanimously reject the possi-
bility of complicity in unintentional crimes, assuming that the agreement
between the perpetrators should include all the features of a prohibited
act. Thus, they must be united by the awareness of the possibility of joint-
ly committing a crime and at least must consent to it.

31See § 25 of the German Strafgesetzbuch: (1) A perpetrator is punished if he/she commits
the crime himself/herself or through someone else; (2) If several commit the offense
jointly, each will be punished as a perpetrator (accomplice). See Strafgesetzbuch [1998-
11-13]. BGBL I S. 3322, last changed by law on July 10, 2020 (BGBL. I S. 1648).

32 See § 20 of the Slovak Trestny zakon: If a criminal offence was committed by two or more
persons acting in conjunction (accomplices), each of them has the same criminal liability
as the single person who would commit such a criminal offence. See Act No. 300/2005
Coll. of 20 May 2005 the Criminal Code [The Criminal Code of the Slovak Republic].

33 See Article 18 of the Polish Kodeks karny: § 1. Responsible for the perpetration is not only
the one who performs the prohibited act alone or jointly and in agreement with another
person, but also the one who directs the execution of the prohibited act by another per-
son or by using another person’s dependence on himself/herself, orders such a person to
perform such an act. See Ustawa z dnia 6 czerwca 1997 r. - Kodeks karny. Dziennik Ustaw
2019, item 1950, 2128; and Dziennik Ustaw 2020, item 568, 875, 1086.

34 See MASLLANYOVA, D. et al. Trestné prdvo hmotné: VSeobecnd a osobitnd cast. 3. aktualiz.
a dopln. vyd. Plzefi: Vydavatelstvi a nakladatelstvi Ale§ Cenék, 2019, p. 128. ISBN 978-80-
7380-772-6.

62 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2020, Volume VIIL, Issue 3, Pages 46-75 D
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

The Polish literature, however, starting from very similarly formu-
lated regulations, goes in a different direction. Most of its representatives
assume that the perpetrators’ agreement may only cover a joint breach of
the principle of cautious conduct with the legal good and, therefore, care-
less behaviour, which may consequently induce an effect that the perpe-
trators do not agree with.35 Paradoxically, this means that assigning an
unintentional result in the form of the death of a victim of an illegal race
to all its participants is a much simpler than trying to assign an intent to
each of them. It is enough for them to be aware of the danger of such
competition and to increase its level by joining the number of partici-
pants.36

When assessing the reaction of the Slovak prosecutor’s office to the
incident in the vicinity of Dolny Kubin, it should be emphasized that
§ 284 (3) of the Slovak Penal Code is a relatively uncontroversial reaction
to the perpetrators’ behaviours. In particular, there is no doubt about the
possibility of using the construction of complicity. The mere participation
in an illegal race, a relatively narrow road running in mountainous ter-
rain create a generally dangerous situation; the agreement of the perpe-
trators and the increased risk caused by each of them by joining the race
behind the wheel of another vehicle give full grounds for recognizing the
cooperation of all drivers. From this perspective, the result in the form of
death of another participant of traffic is predictable; the attribution of re-
sponsibility does not require consent to its result.

It is significant that the Slovak law enforcement did not go a step fur-
ther, attributing to the perpetrators or only to the driver of the Porsche L.

35See G. Bogdan in ZOLL, A. ed. Kodeks karny: Czes¢ szczegdlna: Komentarz: Tom II: Komen-
tarz do art. 117 - 277 kk. 2. wyd. Warszawa: Zakamycze, 2006. 1438 p. ISBN 83-7444-
252-2; BUCHALA, K. Niektdre problemy wyktadni znamion przestepstw przeciwko bez-
pieczenstwu w komunikacji. Prokuratura i Prawo. 1998, nr 11-12, pp. 7-17. ISSN 1233-
2577; and BUCHALA, K. Niektére zagadnienia nowelizacji prawa karnego. Paristwo i Pra-
wo. 1996, vol. 51, nr 3, pp. 3-12. ISSN 0031-0980.

36 See STEFANSKI, R. A. Wypadek w komunikacji jako przestepstwo w nowym kodeksie kar-
nym. Prokuratura i Prawo. 1998, nr 10, pp.47-70. ISSN 1233-2577; STEFANSKI, R. A.
Przestepstwa przeciwko bezpieczeristwu powszechnemu i w komunikacji: Rozdziat XX i XX
Kodeksu karnego: Komentarz. 1. wyd. Warszawa: C. H. Beck, 2000, p. 98 and following.
ISBN 83-7110-239-9; DABROWSKA-KARDAS, M. and P. KARDAS. Odpowiedzialno$¢ za
spowodowanie wypadku komunikacyjnego w $wietle regulacji nowego kk. 21997 r.:
Cze$¢ 1. Palestra. 1999, nr 3-4, pp. 36-41. ISSN 0031-0344; and P. Kardas in GIEZEK, J. ed.
Przestepstwo - kara - polityka kryminalna: Problemy tworzenia i funkcjonowania prawa:
Ksiega jubileuszowa z okazji 70. rocznicy urodzin Profesora Tomasza Kaczmarka. 1. wyd.
Krakéw: Zakamycze, 2006, p. 360. ISBN 83-7444-283-2.
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who was directly involved in the collision the result in the form of death
of the victim. To some extent, the relatively severe threat of punishment
provided for in § 284 (3) of the Slovak Penal Code may be considered the
cause. The penalty imposed for intentional murder would not be more
severe in practice, as it would be difficult to find the grounds indicated in
§ 144 and § 145 of the Slovak Penal Code that would increase the threat,
and the construction of § 41 (1) of the said Code could lead to blurring
the element associated with bringing common danger in the legal qualifi-
cation.

Obviously, this does not change the fact that the circumstances in fa-
vour of assigning the perpetrator a deliberate effect in the form of the
victim’s death seem in this case just as justified as in the situation in Ber-
lin. According to the Slovak criminal law, committing such an act in
a manner that poses a common danger is not, however, the basis for ac-
cepting more severe liability for murder. Thus, the distribution of em-
phasis between indicating the deliberate nature of the attack and empha-
sizing the universal threat brought by the perpetrators, which is allowed
by § 284 (3) of the Slovak Penal Code, certainly requires a deeper reflec-
tion.

In terms of the Polish criminal law, the situation is more complicat-
ed.37 The offense of traffic disaster described in the Article 173 of the
Polish Criminal Code will apply only in the case when life or health of
many people or property in large size is endangered in a real road colli-
sion. Therefore, an incident involving one or two perpetrators and two
victims will not fall into this category. Traditionally, the basis of liability
in such cases is the Article 177 § 2 of the Polish Criminal Code, which
provides the responsibility for negligent causing of death, although the
context of road traffic determines a clearly more severe penalty than
provided for causing such an effect in another way.38

37 See DYMINSKA, Z. M. and R. PAWLIK. The Space of Validity the Polish Criminal Code Act
from the Perspective of European Integration - the International Context (1). In: A. SIPKO
and M. HRNCIAR, eds. Ndrodnd a medzindrodnd bezpeénost' 2015 [online]. 1. vyd. Liptov-
sky Mikulds: Akadémia ozbrojenych sil generala Milana Rastislava Stefanika, 2015,
pp- 94-105 [cit. 2020-07-24]. ISBN 978-80-8040-515-1. Available at: http://www.aos.sk/
struktura/katedry/kbo/NMB2015/Zbornik NMB_2015.pdf.

38 See STEFANSKI, R. A. Przestepstwa przeciwko bezpieczenistwu w ruchu ladowym, wod-
nym lub powietrznym w projekcie kodeksu karnego. Problemy Praworzqdnosci. 1990,
nr 8-9, pp. 38-39. ISSN 0137-8643; STEFANSKI, R. A. Prawo o ruchu drogowym: Komen-
tarz. 3. wyd. Warszawa: Wolters Kluwer, 2008, pp. 2-55. ISBN 978-83-7601-056-4; STE-
FANSKI, R. A. Przestepstwa przeciwko bezpieczeristwu powszechnemu iw komunikacji:
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An attempt to reach for the provisions governing liability for wilful
causing of death leads to the Article 148 of the Polish Penal Code.3° Char-
acteristically, also in this case there is a doubt as to whether the basis of
liability will be the basic type of homicide, or the possibility of assigning
amurder threatened by a more severe penalty will come into play. Much
depends on the interpretation of the concept of “motivation deserving
special condemnation” which determines the higher responsibility for
this act. Although in the discussed case the allegation covered the stand-
ard qualification under the Article 148 § 1 of the Polish Penal Code, there
is an interpretation in the Polish jurisprudence which recognizes the mo-
tivation to commit murder “for entertainment”, “out of curiosity”, or even
without any consciously quoted reason. The thesis that the same catego-
ries may include killing a man (also cum dolo eventuali, what the Polish
judicature clearly allows), motivated by the will to win illegal races, ex-
periencing an adventure or improving one’s self-esteem, does not seem
unfounded.*0

Rozdziat XX i XXI Kodeksu karnego: Komentarz. 1.wyd. Warszawa: C. H. Beck, 2000,
pp. 236-237. ISBN 83-7110-239-9; STEFANSKI, R. A. Wykroczenia drogowe: Komentarz.
1. wyd. Krakéw: Zakamycze, 2005, pp. 140-141. ISBN 83-7444-215-8; and ZOLL, A. Odpo-
wiedzialno$¢ karna kierowcy za spowodowanie wypadku i nieudzielenie pomocy jego
ofierze. Wojskowy Przeglgd Prawniczy. 1969, nr 1, pp. 17-28. ISSN 0137-7272. See also
ZOLL, A. Kilka uwag w zwiazku z charakterem prawnym norm sankcjonujgcych wynikaja-
cych zart. 178 § 1 kk. In: A. MICHALSKA-WARIAS, I. NOWIKOWSKI and J. PIORKOWSKA-
FLIEGER, eds. Teoretyczne i praktyczne problemy wspdtczesnego prawa karnego: Ksiega
Jjubileuszowa dedykowana Profesorowi Tadeuszowi Bojarskiemu. 1. wyd. Lublin: Wydaw-
nictwo Uniwersytetu Marii Curie-Sktodowskiej, 2011, pp. 635-642. ISBN 978-83-7784-
000-9; BACHRACH, A. Przestepstwa iwykroczenia drogowe w nowym prawie polskim.
1. wyd. Warszawa: Panstwowe Wydawnictwo Naukowe, 1974, p. 173; and PAWLIK, R.
Odpowiedzialno$¢ sprawcy wypadku komunikacyjnego za spowodowanie tzw. lekkiego
uszkodzenia ciata. Paragraf na Drodze. 2003, nr 2, pp. 5-13. ISSN 1505-3520.

39 See DASZKIEWICZ, K. Przestepstwa przeciwko Zyciu i zdrowiu: Rozdziat XIX Kodeksu kar-
nego: Komentarz. 1. wyd. Warszawa: C. H. Beck, 2000. 440 p. ISBN 83-7110-247-X; and
POHL, £. O stosunku miedzy zmodyfikowanym typem czynu zabronionego pod grozba ka-
ry alezaca ujego podstaw norma sankcjonowana. lus Novum. 2010, nr 1, pp. 7-22. ISSN
1897-5577.

40 See Judgement of the Court of Appeal in Warsaw Ref. No. Il AKa 435/96 [1997-01-28].
Prok. i Pr. 1998, no. 5, item 23; Judgement of the Court of Appeal in Gdarisk Ref. No. Il Aka
92/13 [2013-04-18]. LEX no. 1314694, with gloss of M. Budyn-Kulik, WPP 2014, no. 3,
p- 112 and following; BUDYN, M. Motywacja zastugujaca na szczeg6lne potepienie (préba
analizy). Prokuratura i Prawo. 2000, nr 9, pp. 23-43. ISSN 1233-2577; Judgement of the
Court of Appeal in Lublin Ref. No.Il AKa12/99 [1999-04-27]. Prok. i Pr. 2001, no.5,
item 27, with approving gloss of M. Budyn, OSP 2000, no. 9, item 127; and BEDNARZAK, J.
Kryteria ocenne zamiaru zabdjstwa w sprawach o usitowanie pozbawienia zycia. Studia
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Conclusions

The essence of the role of criminal law in a democratic state ruled by law
is the thought expressed by Seneca: “Nemo prudens punit quia peccatum
est sed ne peccetur” - “No reasonable person punishes because a crime
was committed, but to not be committed”. The analysis of all three cases,
which became the basis of this paper, leads to the conviction that creat-
ing types of crimes protecting traffic safety instead of using types of
crimes against life and health, without taking into account the fact that
they occurred in road traffic, is not goal-oriented and does not serve to
fulfil the primarily protective functions of criminal law. The issue of re-
sponsibility for such events should be reviewed due to the fundamental
changes in both the road traffic and the behaviours of its participants
which are becoming more and more risky and aggressive. It is important
that the perpetrators, exactly as in all three described cases, have a sig-
nificant advantage over other participants of the traffic and, at the same
time, have full awareness of this dominance, what they brutally use and
which, in turn, leads to such events as those outlined in this study.*!

It seems necessary to shape, in the coming years, a commonly ac-
cepted model of criminal liability under which behaviours generating
a common threat to legal goods, while, at the same time, characterized by
the lack of actions objectively indicating the will of the perpetrator to
protect them should be perceived as intentional attacks against this
goods. In the case of road traffic offenses, it is appropriate to consider
behaviour that poses a serious risk to other road users as an act inten-
tionally directed against human life and health.

Perpetrators participating in illegal races behind the wheel of high-
class cars, equipped with factory mechanisms increasing the level of user
safety, often improved and supplemented by the drivers themselves are
more prone to excessively risky behaviour. The sense of personal safety
is enhanced by the ambivalent approach to the dangers of daring, ex-

Kryminologiczne, Kryminalistyczne i Penitencjarne. 1975, nr 3, p. 115 and following. ISSN
0137-5458.

41 See PAWLIK, R. Sanctions from Perspective of lus Puniendi: Between Criminal Liability
and Liability for a Misdemeanour, and Administrative Liability - the Example of Poland.
Societas et iurisprudentia [online]. 2016, vol. 4, no. 3, pp. 72-116 [cit. 2020-07-24]. ISSN
1339-5467. Available at: http://sei.iuridica.truni.sk/international-scientific-journal/ ar-
chive/issue-2016-03/sanctions-from-perspective-of-ius-puniendi-between-criminal-
liability-and-liability-for-a-misdemeanour-and-administrative-liability-the-example-of-
poland/.
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tremely risky driving and allows for a disrespectful assessment of the ef-
fects of a collision caused by a speeding two-ton vehicle with a car of an
average traffic participant. It would be a mistake not to see in their be-
haviours an agreement to even the most far-reaching effects.

The current state of affairs not only does not serve the correct crimi-
nal reaction to the perpetrators who have already been identified, but it
also does not help to shape attitudes preventing similar events that could
happen in the future. Developing of appropriate forms of legal reaction to
the described offenses is, of course, a complex process and the above-
mentioned questions are only an attempt to indicate the most important
problems that the science of criminal law must face.#2 It is appropriate to
express the hope that this issue will receive a well-deserved attention in
the near future.

References

Act No. 300/2005 Coll. of 20 May 2005 the Criminal Code [The Criminal
Code of the Slovak Republic].

ANDREJEW, 1. Ustawowe znamiona czynu: Typizacja i kwalifikacja prze-
stepstw. 1. wyd. Warszawa: Wydawnictwa Prawnicze, 1978. 315 p.

BACHRACH, A. Przestepstwa i wykroczenia drogowe w nowym prawie pol-
skim. 1. wyd. Warszawa: Panstwowe Wydawnictwo Naukowe, 1974.
464 p.

BEDNARZAK, ]. Kryteria ocenne zamiaru zabdjstwa w sprawach o usito-
wanie pozbawienia zycia. Studia Kryminologiczne, Kryminalistyczne
i Penitencjarne. 1975, nr 3, p. 115 and following. ISSN 0137-5458.

BINDING, K. Die Normen und ihre Ubertretung: Band I: Normen und Straf-
gesetze. 4. Aufl. Leipzig: Meiner, 1922. 508 p.

BINDING, K. Die Normen und ihre Ubertretung: Band II: Schuld und Vor-
satz. 1. Aufl. Leipzig: Engelmann, 1877. 640 p.

BINDING, K. Die Normen und ihre Ubertretung: Band IV: Die Fahrldssig-
keit. 1. Aufl. Leipzig: Meiner, 1919. 681 p.

BINDING, K. Die Schuld im deutschen Strafrecht: Vorsatz, Irrtum, Fahr-
ldssigkeit. 1. Aufl. Leipzig: Meiner, 1919. 164 p.

42 See PAWLIK, R. Kontrawencjonalizacja w polskim prawie karnym i wykroczen: Analiza teo-
retyczno-dogmatyczna na tle poréwnawczym. 1. wyd. Krakéw: Oficyna Wydawnicza AFM,
2016, p. 455 and following. ISBN 978-83-65208-39-2.

STUDIES 67



« I SOCIETAS ET IURISPRUDENTIA

D | 2020, ro¢nik VIIL, ¢&islo 3, s. 46-75
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

BOCKELMANN, P. Der Schuldgehalt des menschlichen Versagens im Stra-
RRenverkehr. Deutsches Autorecht. 1964, p. 288 and following. ISSN
0012-1231.

BOHMER, E. Der Vertrauensgrundsatz im Strafienverkehr in der neueren
Rechtsprechung. Monatsschrift fiir deutsches Recht. 1964, p. 100 and
following. ISSN 0340-1812.

BOHMER, E. Der Vertrauensgrundsatz im Strafienverkehr in der Recht-
sprechung. Juristische Rundschau. 1967, p.291 and following. ISSN
0022-6920.

BUCHALA, K. Niektore problemy wyktadni znamion przestepstw prze-
ciwko bezpieczenstwu w komunikacji. Prokuratura i Prawo. 1998,
nr 11-12, pp. 7-17. ISSN 1233-2577.

BUCHALA, K. Niektére zagadnienia nowelizacji prawa karnego. Paristwo
i Prawo. 1996, vol. 51, nr 3, pp. 3-12. ISSN 0031-0980.

BUDYN, M. Motywacja zastugujaca na szczegdélne potepienie (prdoba anali-
zy). Prokuratura i Prawo. 2000, nr 9, pp. 23-43. ISSN 1233-2577.

BURDA, E., J. CENTES, J. KOLESAR, ]. ZAHORA, et al. Trestny zdkon: Vse-
obecnd Cast: Komentdr: I. diel. 1. vyd. Praha: C. H. Beck, 2010. 1106 p.
ISBN 978-80-7400-324-0.

CIESLAK, M. Polskie prawo karne: Zarys systemowego ujecia. 3. wyd. War-
szawa: Wydawnictwa Prawnicze PWN, 1995. 492 p. ISBN 83-86702-
11-7.

DASZKIEWICZ, K. Przestepstwa przeciwko Zyciu izdrowiu: Rozdziat XIX
Kodeksu karnego: Komentarz. 1.wyd. Warszawa: C. H. Beck, 2000.
440 p. ISBN 83-7110-247-X.

DABROWSKA-KARDAS, M. and P. KARDAS. Odpowiedzialno$¢ za spowo-
dowanie wypadku komunikacyjnego w $wietle regulacji nowego k.k.
z 1997 r.: Cze$c¢ 1. Palestra. 1999, nr 3-4, pp. 35-51. ISSN 0031-0344.

Decision of the Supreme Court of the Republic of Poland Ref. No. V KZP 2/
74 [1975-02-28]. OSNKW 1975, no. 3-4, item 33.

Decision of the Supreme Court of the Republic of Poland Ref. No. VKK 87/
05[2005-07-25]. LEX no. 152493.

DYMINSKA, Z. M. and R. PAWLIK. The Space of Validity the Polish Crimi-
nal Code Act from the Perspective of European Integration - the In-
ternational Context (1). In: A. SIPKO and M. HRNCIAR, eds. Ndrodnd

68 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2020, Volume VIIL, Issue 3, Pages 46-75 D
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

a medzindrodnd bezpecnost 2015 [online]. 1. vyd. Liptovsky Mikulas:
Akadémia ozbrojenych sil generala Milana Rastislava Stefanika,
2015, pp. 94-105 [cit. 2020-07-24]. ISBN 978-80-8040-515-1. Avail-
able at: http://www.aos.sk/struktura/katedry/kbo/NMB2015/
Zbornik_NMB_2015.pdf.

GEPPERT, K. Zur Abgrenzung von bedingtem Vorsatz und bewusster
Fahrlassigkeit. Juristische Ausbildung. 1986, pp. 610-613. ISSN 0170-
1452.

GIEZEK, . ed. Przestepstwo - kara - polityka kryminalna: Problemy twor-
zenia i funkcjonowania prawa: Ksiega jubileuszowa z okazji 70. roczni-
¢y urodzin Profesora Tomasza Kaczmarka. 1. wyd. Krakéw: Zakamy-
cze, 2006. 742 p. ISBN 83-7444-283-2.

GIEZEK, ]. Naruszenie obowigzku ostroznosci jako przestanka urzeczy-
wistnienia znamion przestepstwa nieumys$lnego. Paristwo i Prawo.
1992, vol. 47, nr 1, pp. 65-75.ISSN 0031-0980.

GIEZEK, J. Otendencjach do subiektywizowania bezprawnosci oraz
obiektywizowania winy we wspoétczesnym prawie karnym. In: Z.
SIENKIEWICZ, ed. Wybrane zagadnienia reformy prawa karnego.
1. wyd. Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 1997,
pp. 9-19. ISBN 83-229-1576-4.

HELLMANN, U. Einverstdndliche Fremdgefdhrdung und objektive Zu-
rechnung. In: B. SCHUNEMANN, H. ACHENBACH, W. BOTTKE, B.
HAFFKE and H.-]. RUDOLPHI, Hrsg. Festschrift fiir Claus Roxin zum
70. Geburtstag am 15. Mai 2001 [online]. 1. Aufl. Berlin; Boston: De
Gruyter, 2001, pp.271-286 [cit.2020-07-24]. ISBN 978-3-11-
087702-1. Available at: https://doi.org/10.1515/9783110877021.
271.

HERZBERG, R. D. Die Abgrenzung von Vorsatz und bewusster Fahrlassig-
keit - ein Problem des objektiven Tatbestandes. Juristische Schulung.
1986, pp. 249-262. ISSN 0022-6939.

HERZBERG, R. D. Die Sorgfaltswidrigkeit im Aufbau der fahrlassigen und
der vorsatzlichen Straftat. Juristenzeitung. 1987, Jg.42, Nr.11,
pp. 536-541. ISSN 0022-6882.

IVOR, J. et al. Trestné prdvo hmotné: VSeobecnd cast. 1. vyd. Bratislava: lu-
ra Edition, 2006. 530 p. ISBN 80-8078-099-4.

STUDIES 69



« I SOCIETAS ET IURISPRUDENTIA

D | 2020, ro¢nik VIIL, ¢&islo 3, s. 46-75
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

JAHNKE, B. Grundlagen der strafrechtlichen Haftung fiir fahrlissiges Ver-
halten: Zugleich Bemerkungen zu Ellen Schliichters Grenzen strafba-
rer Fahrlassigkeit. In: G. DUTTGE, G. GEILEN, L. MEYER-GOSSNER
and G. WARDA, Hrsg. Geddchtnisschrift fiir Ellen Schliichter. 1. Aufl.
KoéIn: Heymanns, 2002, pp. 99-106. ISBN 3-452-25164-0.

JESCHECK, H.-H. Aufbau und Behandlung der Fahrldssigkeit im modernen
Strafrecht. 1. Aufl. Freiburg im Breisgau: Schulz, 1965. 31 p.

Judgement of the Bundesgerichtshof Ref. No. 4 StR 399/17 [2018-03-01].
Judgement of the Bundesgerichtshof Ref. No. 4 StR 482/19 [2020-06-18].

Judgement of the Court of Appeal in Gdarisk Ref. No. Il AKa 92/13 [2013-
04-18]. LEX no. 1314694, with gloss of M. Budyn-Kulik, WPP 2014,
no. 3, p- 112 and following.

Judgement of the Court of Appeal in Lublin Ref. No. Il AKa 12/99 [1999-04-
27]. Prok.iPr. 2001, no. 5, item 27, with approving gloss of M. Budyn,
OSP 2000, no. 9, item 127.

Judgement of the Court of Appeal in Szczecin Ref. No. Il AKa 170/14 [2014-
10-16]. LEX no. 1544938.

Judgement of the Court of Appeal in Warsaw Ref. No. Il AKa 435/96 [1997-
01-28]. Prok.i Pr. 1998, no. 5, item 23.

Judgement of the Supreme Court of the Republic of Poland Ref. No. V KKN
303/97 [1998-11-04]. OSNKW 1998, no. 11-12, item 50, with gloss of
K. ]. Pawelec, Mon. Praw. 1999, no. 5.

Judgement of the Supreme Court of the Republic of Poland Ref. No. IIl KKN
231/98 [2000-03-08]. OSNKW 2000, no. 5-6, item 45, with approving
glosses of ]. Giezek, PiP 2001, no. 6; A. Gérski, OSP 2001, no. 6; ]. Ma-
jewski, OSP 2001, no. 10; and J. M. Iwaniec, Prokurator 2001, no. 4.

KOCHANOWSK], |]. Zagadnienia przestepstw drogowych i przeciwko bez-
pieczenistwu w komunikacji. 1. wyd. Warszawa: Naczelna Rada Adwo-
kacka, 1990. 120 p.

MARESOVA, 1. Poliak, ktory bol ti¢astnikom tragickej nahatiacky na Ora-
ve, sa postavil pred sud. In: Noviny.sk [online]. 2019-06-06 [cit. 2020-
07-24]. Available at: https://www.noviny.sk/krimi/446838-poliak-
ktory-bol-ucastnikom-tragickej-nahanacky-na-orave-sa-postavil-
pred-sud.

70 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2020, Volume VIIL, Issue 3, Pages 46-75 D
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

MASLANYOVA, D. et al. Trestné prdvo hmotné: V§eobecnd a osobitnd cast.
3. aktualiz. a dopln. vyd. Plzeti: Vydavatelstvi a nakladatelstvi Ale§
Cenék, 2019. 642 p. ISBN 978-80-7380-772-6.

MENCEROVA, I., L. TOBIASOVA, Y. TURAYOVA, et al. Trestné prdvo hmot-
né: Vseobecnd cast. 1. vyd. Samorin: Heuréka, 2013. 478 p. ISBN 978-
80-89122-86-8.

OLSZEWSKI, M. Ochrona bezpieczenstwa drogowego w nowym kodeksie
karnym. Palestra. 1970, nr 4, pp. 32-47. I1SSN 0031-0344.

PAWLIK, R. Kontrawencjonalizacja w polskim prawie karnym i wykroczen:
Analiza teoretyczno-dogmatyczna na tle poréwnawczym. 1. wyd. Kra-
kéw: Oficyna Wydawnicza AFM, 2016. 673 p. ISBN 978-83-65208-
39-2.

PAWLIK, R. Odpowiedzialno$¢ sprawcy wypadku komunikacyjnego za
spowodowanie tzw. lekkiego uszkodzenia ciata. Paragraf na Drodze.
2003, nr 2, pp. 5-13. ISSN 1505-3520.

PAWLIK, R. Sanctions from Perspective of lus Puniendi: Between Crimi-
nal Liability and Liability for a Misdemeanour, and Administrative
Liability - the Example of Poland. Societas et iurisprudentia [online].
2016, vol.4, no. 3, pp.72-116 [cit.2020-07-24]. ISSN 1339-5467.
Available at:  http://sei.iuridica.truni.sk/international-scientific-
journal/archive/issue-2016-03/sanctions-from-perspective-of-ius-
puniendi-between-criminal-liability-and-liability-for-a-misdemea-
nour-and-administrative-liability-the-example-of-poland/.

Piratska jazda Poliakov: Sid rozhodol o poslednom z nich, ktory ma na
tragédii najvacsi podiel viny. In: Topky.sk [online]. 2019-06-07 [cit.
2020-07-24]. Available at: https://www.topky.sk/cl/100370/18004
01/Piratska-jazda-Poliakov--Sud-rozhodol-o-poslednom-z-nich--kto-
ry-ma-na-tragedii-najvacsi-podiel-viny.

POHL, L. O stosunku miedzy zmodyfikowanym typem czynu zabronione-
go pod grozbg kary alezaca ujego podstaw norma sankcjonowana.
Ius Novum. 2010, nr 1, pp. 7-22. ISSN 1897-5577.

Polacy w porsche, ferrari i mercedesie spowodowali koszmarny wypadek
na Stowacji [WIDEO]. In: Zywiec Nasze Miasto [online]. 2018-10-01
[cit. 2020-07-24]. Available at: https://zywiec.naszemiasto.pl/po-
lacy-w-porsche-ferrari-i-mercedesie-spowodowali-koszmarny/ar/
c16-4823017.

STUDIES 71



« I SOCIETAS ET IURISPRUDENTIA

D | 2020, ro¢nik VIIL, ¢&islo 3, s. 46-75
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

PRUSAK, F. and G. WOSKO. Smiertelne wypadki drogowe: Aspekty proce-
sowe imedyczne. In: K. SLAWIK, ed. Wspdtczesna przestepczosé:
Problemy prawnokarne, kryminalistyczne ikryminologiczne. 1. wyd.
Szczecin: JotA, 1996, pp. 160-166. ISBN 83-901965-4-9.

PRZESLAWSKI, T. Funkcja czynnika psychicznego w konstrukcji czynu
zabronionego i formach winy. Studia Iuridica. 2008, nr 48, pp. 219-
238.ISSN 0137-4346.

Ramy polityki bezpieczeristwa ruchu drogowego UE na lata 2021 - 2030 -
Kolejne kroki w kierunku realizacji ,wizji zero” [2019-06-19]. SWD
(2019) 283 final.

REJMAN, G. Teorie i formy winy w prawie karnym. 1. wyd. Warszawa: Wy-
dawnictwo Prawnicze, 1980. 263 p. ISBN 83-219-0059-3.

REJMAN, G. Wina w konstrukcji kodeksu karnego z 1997 roku. In: G. BAtL-
TRUSZAJTYS, ed. Prawo wczoraj i dzis: Studia dedykowane profesor
Katarzynie Séjce-Zielinskiej. 1. wyd. Warszawa: Liber, 2000, pp. 261-
277.1SBN 83-7206-029-0.

Road Safety. In: Komisja Europejska [online]. 2019-03-13 [cit. 2020-07-
24]. Available at: https://ec.europa.eu/commission/news/road-safe-
ty-2019-mar-13_pl.

ROXIN, C. Bemerkungen zum RegrefRverbot. In: H.-H. JESCHECK and T.
VOGLER, Hrsg. Festschrift fiir Herbert Tréndle zum 70. Geburtstag am
24. August 1989 [online]. 1. Aufl. Berlin; New York: De Gruyter, 1989,
pp. 177-200 [cit. 2020-07-24]. ISBN 978-3-11-089207-9. Available
at: https://doi.org/10.1515/9783110892079-011.

ROXIN, C. Die Lehre von der objektiven Zurechnung. Chengchi Law Re-
view. 1994, vol. 50, pp. 219-257. ISSN 1023-9820.

ROXIN, C. Pflichtwidrigkeit und Erfolg bei fahrlassigen Delikten. Zeit-
schrift fiir die gesamte Strafrechtswissenschaft [online]. 1962, ]Jg. 74,
Nr. 3, pp. 411-444 [cit. 2020-07-24]. ISSN 1612-703X. Available at:
https://doi.org/10.1515/zstw.1962.74.3.411.

ROXIN, C. Zur Problematik des Schuldstrafrechts. Zeitschrift fiir die ge-
samte Strafrechtswissenschaft [online]. 1984, ]Jg. 96, Nr. 3, pp. 641-
660 [cit. 2020-07-24]. ISSN 1612-703X. Available at: https://doi.org/
10.1515/zstw.1984.96.3.64 1.

72 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2020, Volume VIIL, Issue 3, Pages 46-75 D
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

SPOTOWSKI, A. Funkcja niebezpieczeristwa w prawie karnym. 1.wyd.
Warszawa: Panstwowe Wydawnictwo Naukowe, 1990. 352 p. ISBN
83-01-09521-0.

STEFANSKI, R. A. Prawo o ruchu drogowym: Komentarz. 3. wyd. Warsza-
wa: Wolters Kluwer, 2008. 1100 p. ISBN 978-83-7601-056-4.

STEFANSKI, R. A. Przestepstwa przeciwko bezpieczeristwu powszechnemu
iw komunikacji: Rozdziat XX iXXI Kodeksu karnego: Komentarz.
1. wyd. Warszawa: C. H. Beck, 2000. 692 p. ISBN 83-7110-239-9.

STEFANSKI, R. A. Przestepstwa przeciwko bezpieczenistwu w ruchu lado-
wym, wodnym lub powietrznym w projekcie kodeksu karnego. Prob-
lemy Praworzqdnosci. 1990, nr 8-9, p. 38 and following. ISSN 0137-
8643.

STEFANSKI, R. A. Wykroczenia drogowe: Komentarz. 1. wyd. Krakéw: Za-
kamycze, 2005. 664 p. ISBN 83-7444-215-8.

STEFANSKI, R. A. Wypadek w komunikacji jako przestepstwo w nowym
kodeksie karnym. Prokuratura i Prawo. 1998, nr 10, pp. 47-70. ISSN
1233-2577.

Strafgesetzbuch [1998-11-13]. BGBI. I S. 3322, last changed by law on Ju-
ly 10,2020 (BGBL. IS. 1648).

SZERER, M. W sprawie zamiaru ewentualnego. Parstwo i Prawo. 1959,
vol. 14, nr 3, p. 455 and following. ISSN 0031-0980.

Scigali sie ulicami miasta. Zginety dwie osoby. Jest akt oskarzenia. In:
Lwéwecki.info [online]. 2019-10-16 [cit. 2020-07-24]. Available at:
https://lwowecki.info/scigali-sie-ulicami-miasta-zginely-dwie-oso-
by-jest-akt-oskarzenia/.

TAYLOR, G. Concepts of Intention in German Criminal Law. Oxford Journal
of Legal Studies [online]. 2004, vol. 24, no. 1, pp. 99-127 [cit. 2020-
07-24]. ISSN 1464-3820. Available at: https://doi.org/10.1093/0jls/
24.1.99.

TIEDEMANN, K. Der Allgemeine Teil des Strafrechts im Lichte der euro-
paischen Rechtsvergleichung. In: A. ESER, U. SCHITTENHELM and H.
SCHUMANN, Hrsg. Festschrift fiir Theodor Lenckner zum 70. Geburts-
tag. 1. Aufl. Miinchen: C. H. Beck, 1998, pp.411-434. ISBN 3-406-
43842-3.

STUDIES 73



« I SOCIETAS ET IURISPRUDENTIA

D | 2020, ro¢nik VIIL, ¢&islo 3, s. 46-75
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

TOEPEL, F. Kausalitdt und Pflichtwidrigkeitszusammenhang beim fahr-
ldssigen Erfolgsdelikt [online]. 1. Aufl. Berlin: Duncker & Humblot,
1992. 244 p. [cit. 2020-07-24]. Strafrechtliche Abhandlungen: Neue
Folge, Band 75. ISBN 978-3-428-47412-7. Available at: https://doi.
org/10.3790/978-3-428-47412-7.

Ustawa z dnia 6 czerwca 1997 r. — Kodeks karny. Dziennik Ustaw 2019,
item 1950, 2128; and Dziennik Ustaw 2020, item 568, 875, 1086.

WOLTER, ]. Addquanz- und Relevanztheorie: Zugleich ein Beitrag zur ob-
jektiven Erkennbarkeit beim Fahrlassigkeitsdelikt. Goltdammer’s Ar-
chiv fiir Strafrecht. 1977, pp. 257-274.1SSN 0017-1956.

ZABLOCK], S. Przeglad orzecznictwa Sadu Najwyzszego - Izba Karna. Pa-
lestra. 1999, nr 1-2, pp. 140-149. ISSN 0031-0344.

ZAWLOCK]I, R. Nieumys$lno$¢ jako podstawa odpowiedzialnosci karnej -
w poszukiwaniu kompromisu. Monitor Prawniczy. 2008, vol. 16,
nr 11, pp. 567-577.1SSN 1230-6509.

ZIPF, H. Kriminalpolitische Uberlegungen zur Entkriminalisierung der
fahrlassigen Kérperverletzung. In: E. SCHLUCHETER and K. LAUBEN-
THAL, Hrsg. Recht und Kriminalitdt: Festschrift fiir Friedrich-Wilhelm
Krause zum 70. Geburtstag. 1. Aufl. Kéln: Heymann, 1990, pp. 437-
447 1SBN 3-452-21890-2.

ZOLL, A. ed. Kodeks karny: Czes¢ szczegélna: Komentarz: Tom II: Komen-
tarz do art. 117 - 277 kk. 2.wyd. Warszawa: Zakamycze, 2006.
1438 p. ISBN 83-7444-252-2.

ZOLL, A. Kilka uwag w zwiazku z charakterem prawnym norm sankcjo-
nujacych wynikajacych z art. 178 § 1 k.k. In: A. MICHALSKA-WARIAS,
I. NOWIKOWSKI and J. PIORKOWSKA-FLIEGER, eds. Teoretyczne
i praktyczne problemy wspdiczesnego prawa karnego: Ksiega jubi-
leuszowa dedykowana Profesorowi Tadeuszowi Bojarskiemu. 1. wyd.
Lublin: Wydawnictwo Uniwersytetu Marii Curie-Sktodowskiej, 2011,
pp. 635-642. ISBN 978-83-7784-000-9.

ZOLL, A. Odpowiedzialnos¢ karna kierowcy za spowodowanie wypadku
i nieudzielenie pomocy jego ofierze. Wojskowy Przeglqd Prawniczy.
1969, nr 1, pp. 17-28. ISSN 0137-7272.

Renata Pawlik, Ph.D.

74 STUDIE



SOCIETAS ET IURISPRUDENTIA s I
2020, Volume VIIL, Issue 3, Pages 46-75 ¢
http://sei.iuridica.truni.sk SOCIETAS ET
ISSN 1339-5467 IVRISPRVDENTIA

Faculty of Law, Administration and International Relations
Andrzej Frycz Modrzewski Krakow University

Gustawa Herlinga-Grudzinskiego 1

30-705 Krakow

Poland

rpawlik@afm.edu.pl

I https://orcid.org/0000-0003-3834-221X

STUDIES 75



2020, Volume VIIL., Issue 3, Pages 76-92
SOCIE http://sei.iuridica.truni.sk

q I SOCIETAS ET IURISPRUDENTIA
D |

SOCIETAS

IVRISPRVDENTIA ISSN 1339-5467

The Fate of the Roman Law in the Eastern Europe
since the Death of Justinian the Great
until the Fall of the Byzantine Empire!

Karol Ryszkowski

Abstract: To maintain the unity of the state and the legal order, Justinian
banned the writing of abstracts, excerpts and interpretations of his codifi-
cation. Justinian’s bans were subject to high penalties; however, they were
already violated during his lifetime, which contributed to the development
of legal thought. The durability of Justinian’s codification, as evidenced by
long period of validity, was only apparent, because the Justinian law was
only in force in later periods theoretically and in the form of extracts from
extracts, including the Eclogue, Basilika, Novels of Leo VI, Procheiron and
Epanagoge. The Eastern Church had far-reaching privileges under the im-
perial law, so it made sure that it was not lost by the desuetude. To this end,
separate sets of provisions were created, whether included only in the im-
perial constitutions or provisions contained in all Justinian legislation. In
the 7th Century, these collections combined collections of the Byzantine em-
perors - translated into the Old Russian by the state law for the Church
with the provisions of the church legislation - canons (nomocanons). The
apparatus of power in Byzantium deviated from its Roman standards. An
important thread in the development of the Roman law in the Eastern Eu-
rope was its didactics. In the beginning, the problem was to eliminate scien-
tific centres in Athens and Alexandria, which were opposing the Justinian
codification. The consequence of the collapse of schools in Byzantium was
the collapse of scientific development of the Roman-Byzantine law in the
Eastern Europe. The lack of schools that could deal with the development of
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the Roman law also hindered its reception in Russia and the Balkan Penin-
sula, but in Greece Hexabiblos lasted until year 1946.

Key Words: Roman Law; Byzantine Law; Justinian; Justinian’s Codifica-
tion; Eclogue; Basilika; Novels of Leo VI; Procheiron; Epanagoge; Hexa-
biblos; Eastern Church; Trade Law; International Private Law; Constitu-
tional Law; European Union Law; Roman Origins of the European Union
Law; History of Law; Eastern Europe.

Introduction

The history of the Roman law after the death of the emperor Justinian the
Great has a significant significance for the history of the East and in the
application of realities for the nowadays uniting Europe (potential acces-
sion to the European Union, some countries of the Balkan Peninsula). The
significance of the fate of the Roman law in the Eastern territories is im-
portant for determining the text of the Justinian included and for learning
about the Justinian law. The importance of the Roman rights in Byzanti-
um is emphasized by the fact that the influence on the West is derived,
which shows that it is the influence of the Roman law by the Ravenna Ex-
archate and Rome, which after the conquest of the Lombards remained
with the Eastern Empire, and during all of the southern Italy.2 In this pa-
per, we will show the above-mentioned significance and its meaning for
the future of the European legislation.

1 Justinian’s prohibitions and violations during his life

Justinian’s codification stimulated the cultivation of the Roman law in
a scientific way that was necessary to adapt it to the Eastern realities. Jus-
tinian wanted to exert a great influence on keeping his codification in
pure form, so it was forbidden to write to his collections of answers and
use when rewriting the Digest. All this served to eliminate possible ambi-
guities and any interpretation of the collection.3 The emperor was wor-
ried that the professors would change the law. He wanted to get any price

N

See WROBLEWSKI, S. Zarys wyktadu prawa rzymskiego: Historya stosunkéw wewnetrznych
Rzymu i Zrédet prawa: Losy prawa rzymskiego po Smierci Justyniana: Nauki ogdlne rzym-
skiego prawa prywatnego. 1. wyd. Krakéw: Akademia Umiejetnosci, 1916, p. 183; and KU-
RYLOWICZ, M. Historia i wspétczesnos¢ prawa rzymskiego. 1. wyd. Lublin: Wydawnictwo
Lubelskie, 1984. 138 p. ISBN 83-222-0333-0.

See SEIDLER, G. L. Mysl polityczna Sredniowiecza. 1. wyd. Krakdw: Wydawnictwo Literac-
kie, 1961, p. 85.

w
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related to the situation in which it would be possible to circumvent or to
break the applicable law.* To maintain the durability of the system de-
manding uniform and universal law in the area of exceptional non-legal
decisions, because it is precisely this that does not creep into freedom
and load within borders.5 Justinian wanted once and for all to create and
to use a state of uncertainty in calculations that could apply to the next
scholar procedure.®

The ban on writing comments to the Justinian’s collections found it-
self against critics and any explanations - legum interpretationes, immo
magis perversiones.” The punishment for breaking the ban was deporta-
tion, confiscation of all property and destruction of the work that violated
the ban. Only literal translations of the collections into the Greek (the so-
called Kata poda),® special places (the so-called Paratitla) and short
summaries to some passages (the so-called Incides® or Summae?) were
allowed.

Justinian’s bans were not meticulously monitored by scholars. Schol-
ars made available free text translations. The same restrictions put for-
ward by Justinian were not applied, because there were no restrictions
on school lectures, which, however, expanded in the form of scripts. Even
in Justinian’s time, paraphrases in the Greek were created, which trans-
ferred the text and explanatory notes (the so-called Paragraphai) to the
Digest and the Code.11

-~

See SEIDLER, G. L. MyslI polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-

kie, 1961, p. 85.

See SEIDLER, G. L. Mysl polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-

kie, 1961, p. 85.

See SEIDLER, G. L. Mysl! polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-

kie, 1961, p. 83.

See WROBLEWSK], S. Zarys wyktadu prawa rzymskiego: Historya stosunkéw wewnetrznych

Rzymu i Zrédet prawa: Losy prawa rzymskiego po Smierci Justyniana: Nauki ogdlne rzym-

skiego prawa prywatnego. 1. wyd. Krakéw: Akademia Umiejetnosci, 1916, p. 183.

See DABROWSK]I, K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.

2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-

stwowe Wydawnictwo Naukowe, 1981, p. 95. ISBN 83-01-02555-7.

10 See DABROWSK], K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.
2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

11 See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-

stwowe Wydawnictwo Naukowe, 1981, p. 95. ISBN 83-01-02555-7.
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The flagship configuration of breaking Justinian’s bans is the Greek
paraphrase of the Institutes (Paraphrasis Institutionum Graeca),'? at-
tributed to the later required marshal of the court,!3 professor Theophilo
(Theophilus), who was co-editor of the Institutes (member of the Justini-
an’s codification committee). It is available in the form of a free transla-
tion of the Justinian Institutes, Kept in the form of alecture.!* Professor
Theophilo himself was associated with a school in Constantinople.1s

During Justinian’s lifetime, translations of the Digest by lawyer Steph-
anus and the Code comments from Thaleleus were created.'® The rank of
Theophilo’s paraphrase, however, is emphasized by the fact that it consti-
tuted a subsequent codification of the Greek law.1?

2 Development of legislation after the death of Justinian

a) Introductory remarks

The further fate of the Justinian’s codification in the Eastern Empire, on
the one hand, shows the durability of the work and, on the other hand,
the need for its simplification. The durability of the codification is evi-
denced by the fact of the commitment binding it until the fall of the East-
ern Empire in year 1453. The popularization of the work among the
Greek-speaking people was associated with its simplification.18

After Justinian’s death, codification is still subject to binding; major
political changes as well as technical and linguistic difficulties caused

12 See DABROWSKI, K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.
2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

13See OSUCHOWSKI, W. Prawo antyczne w zarysie. 1. wyd. Krakow: Panstwowe Zaktady
Wydawnictw Szkolnych, 1950, p. 28; and WERESZCZYNSKI, A. Paristwo Antyczne ijego
renesansy: Przyczynki do reformy ustroju Polski. 1. wyd. Lwéw: Wydawnictwo Zaktadu Na-
rodowego im. Ossolinskich, 1928. 196 p.

14 See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-
stwowe Wydawnictwo Naukowe, 1981, p. 95. ISBN 83-01-02555-7.

15 See DABROWSKI, K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.
2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

16 See DABROWSKI, K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.
2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

17 See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-
stwowe Wydawnictwo Naukowe, 1981, p. 95. ISBN 83-01-02555-7.

18 See SO]KA-ZIELINSKA, K. Historia prawa. 10. wyd. Warszawa: LexisNexis, 2005, p. 34.
ISBN 83-7334-393-8.

STUDIES 79



al I SOCIETAS ET IURISPRUDENTIA
D | 2020, ro¢nik VIIL, ¢islo 3, s. 76-92
TAS

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

possess properties that should be properly theoretical and should apply
to school education.??

b) Eclogue and progressive integration of the Syrian dynasty

Application found the Justinian collections only in the judicial practice of
Byzantium.20

At the beginning of the 8th Century, a Greek extract from the Justinian
codification, the so-called Eclogue?! (Ekloge ton nomon, choice of laws),
was made at the behest of the emperor Leo Il of the Isaurian dynasty
(vears 717 - 741). Eclogue was announced in year 726.22 It was associat-
ed with the emperor’s tendency to create the Byzantine collections based
on Justinian modification. Eclogue included civil law and criminal law for
practical purposes and took into account customary law. It reflected
greater Christian influence, and most importantly, contributed to the
humanization of the Byzantine law.23 The word “ekloge” literally means
“choice”, “excerpt”. The role played by Eclogue is emphasized by the fact
that it was widespread not only in Byzantium, but also in the Slavic coun-
tries.24

Leo III’s choice of rights was an attempt to impose a uniform legal or-
der on his citizens.25 During the Syrian dynasty, the idea of basing the
state organization on uniform legislation was taken from the justinian
ideas. However, the rulers of the Syrian dynasty changed the meaning of
legal regulations from the time of Justinian significantly. The legislative

19 See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-
stwowe Wydawnictwo Naukowe, 1981, p. 95. ISBN 83-01-02555-7.

20 See RYSZKOWSK], K. and P. PROKOCKI. Losy prawa rzymskiego na Wschodzie od $mierci
Justyniana Wielkiego do upadku Cesarstwa Bizantyjskiego. In: Academia.edu [online].
2013 [cit. 2020-05-08]. Available at: https://www.academia.edu/42757452/Losy_pra-
wa_rzymskiego_na_Wschodzie_od_%C5%9Bmierci_Justyniana_Wielkiego_do_upadku_Ces
arstwa_Bizantyjskiego.

21 See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-
stwowe Wydawnictwo Naukowe, 1981, p. 96. ISBN 83-01-02555-7.

22 See DAJCZAK, W., T. GIARO and F. LONGCHAMPS de BERIER. Prawo rzymskie: U podstaw
prawa prywatnego. 1. wyd. Warszawa: Wydawnictwo Prawnicze PWN, 2009, p. 86. ISBN
978-83-01-16083-8.

23 See DABROWSK]I, K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.
2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

24 See S()]KA—ZIELINSKA, K. Historia prawa. 10.wyd. Warszawa: LexisNexis, 2005, p. 34.
ISBN 83-7334-393-8.

25 See SEIDLER, G. L. Mysl polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-
kie, 1961, p. 87.
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activity of Leo Ill compared to the legislation of justinian the Great is
characterized by greater progress. Leo III’s legislation draws the idea of
equality for all Christian citizens under the law and of prohibition of con-
tempt for the lower classes. There is no room for tolerance for crimes of
powerful people. Slavery standards were removed. An important change
in the legislation of Leo III was the limitation of the scope of paternal
power. Forced obligations of peasants were reduced, church property
was taxed. Equal rights have been granted to spouses. Compliance with
legal standards was to be supervised by a professional and secure judici-
ary.26 The scope of state crimes against the Justinian norms has expand-
ed, encompassing not only the insult to majesty, but also any violation of
the whole of the state. This was to ensure the permanence of the state.2”

Eclogue has introduced many new rules. Since then, the Roman law
has been giving way in the East to the Greek-Roman (Roman-Byzantine)
law, which deviates significantly from the Justinian’s codification in the
inheritance and the family law department.28 This term was introduced
by Karl Eduard Zacharid von Lingenthal to describe the Roman law,
which was codified in the Byzantine Empire?? and in particular in Swit-
zerland or Greece.

At the time of Leo 111, the Book of the Prefect (Eparch) was also creat-
ed, which included regulation of the system of craft guilds. It is believed
that at the time of the above-mentioned emperor also three small codifi-
cation works originated: Nomos Rhodion Nautikos (sea law of Rhodes),
Nomos Georgikos (agrarian law) and Nomos Stratiotikos (military law).30
Nomos Rhodion Nautikos is significantly different from the norms con-
tained in the Justinian codification, which irretrievably lost their power in
the face of the collapse of the Byzantine sailing.3! The Maritime Code was

26 See SEIDLER, G. L. Mysl polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-
kie, 1961, p. 87.

27 See SEIDLER, G. L. Mysl polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-
kie, 1961, pp. 87-88.

28 See OSTROGORSK], G. Dzieje Bizancjum. 1.wyd. Warszawa: Panistwowe Wydawnictwo
Naukowe, 1967, p. 149.

29 See OSTROGORSKI, G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, p. 149.

30 See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-
stwowe Wydawnictwo Naukowe, 1981, p. 96. ISBN 83-01-02555-7.

31 See WROBLEWSKI, S. Zarys wyktadu prawa rzymskiego: Historya stosunkéw wewnetrznych
Rzymu i Zrédet prawa: Losy prawa rzymskiego po Smierci Justyniana: Nauki ogdlne rzym-
skiego prawa prywatnego. 1. wyd. Krakow: Akademia Umiejetnosci, 1916, p. 186.
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based on customary law. The very name of Nomos Rhodion Nautikos may
suggest the influences of the Greek law. The former capital of the island
of Rhodes - the city of Lindos is considered the place of creation of the
maritime law, which was adopted in the Mediterranean Basin in the an-
cient times. From all of these three codes, Nomos Georgikos raises the
most controversy. The date of its origin as well as the local jurisdiction is
doubtful. There is a concept that this code was only valid in areas inhab-
ited by the Slavs. The source of disputes is the fact that the said code
probably only regulated the relations of free peasant communes and
made no mention of peasant serfdom.32

c) The Macedonian dynasty: Basilika, Novels of Leo VI, Procheiron and
Epanagoge

During the Macedonian dynasty, the progressive legislation of the Syrian
dynasty was liquidated. The work that completely implemented the ten-
dency to create a fully Greek study of the Justinian collections was Basili-
ka (Basilica, royal statutes), constituting a restitution of the Justinian law
for the needs of the church and feudal system.33 This work was an-
nounced in the 9t Century. The whole consisted of sixty books (hence the
term Hexabiblos), which contained the development and alteration of the
Digest, the Code and the Justinian’s Novels, supplemented by numerous
imperial novels and commentaries (scholia). The presence of comments
and alterations is justified by the fact that Basilika has already repeated
largely outdated material legal, which gave rise to the need for updating.
The development of Basilika began during the reign of Basil I the Mace-
donian and was completed during the reign of his successor, Leo VI the
Philosopher (years 866 — 911).3¢ Basilika was the most extensive collec-
tion of the medieval Byzantine laws. A commission chaired by the Proto-
spatharios Symbatios took care of the work.3>

Basilika covered private law, public law and canon law. Most of the
recipes were taken from the justinian Code and the Digest. To a lesser ex-
tent, Basilika was also based on the Justinian’s Novels, Institutes as well as

32See DABROWSKI, K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.
2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

33 See SEIDLER, G. L. Mysl polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-
kie, 1961, p. 89.

34 See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-
stwowe Wydawnictwo Naukowe, 1981, p. 96. ISBN 83-01-02555-7.

35See OSTROGORSKI, G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, p. 212.
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Justin II's and Tiberius’s Novell and Procheiron. The Code paraphrase in-
cluded in the study was authored by Justinian professor Thalelaios. An
anonymous Digest paraphrase was also included in the work.36

When compiling Basilika, lawyers of Basil I and Leo VI did not reach
for the Latin sources, basing their work on the Greek translations and the
Greek commentary dated from the 6t and 7t Centuries. Basilika was dis-
tinguished by the transparency of the system, which, combined with the
editors in the Greek, decided about its superiority over the codification of
Justinian for the citizens of Byzantium. In the introduction of Basilika, at-
tention was drawn to the chaotic nature of Justinian’s work. All this con-
tributed to the repression of the Justinian codification in the Eastern Em-
pire and the promotion of Basilika to the rank of basic legal knowledge in
Byzantium.37

Over the centuries, the text of Basilika was supplemented by numer-
ous scholars. In the 12t Century, it was the so-called Tipucitus - the In-
dex that Basilika was supplied with. Tipucitus as term came from the
Greek phrase “ti pu ketai”, meaning “where is what”.38 During the time of
the emperor - lawyer, Constantine VII Flavius Porphyrogenitus (years
913 - 959), Epitome Basilika was created. An abridged elaboration of the
text of Basilika was also prepared.3?

Leo VI issued 113 edicts named after the Justinian works Novels
(proper titled hai ton nomon epanorthotikai anakatharseis, which means
“correcting and purifying old laws”). Novels modified old laws and re-
moved some of them; they also contained matter that was not covered by
customary law. The addressee of ordinances concerning the affairs of the
Church was Patriarch Stephen, of the other ordinances Stylianos Zaoutz-
es. A0

36 See DAJCZAK, W., T. GIARO and F. LONGCHAMPS de BERIER. Prawo rzymskie: U podstaw
prawa prywatnego. 1. wyd. Warszawa: Wydawnictwo Prawnicze PWN, 2009, p. 87. ISBN
978-83-01-16083-8.

37See OSTROGORSKI, G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, p. 212.

38 See OSTROGORSK], G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, pp. 212-213.

39 See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-
stwowe Wydawnictwo Naukowe, 1981, p. 96. ISBN 83-01-02555-7.

40 See OSTROGORSK]I, G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, p. 213.
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Basil I also started legislative work in order to prepare an accessible
textbook of applicable law. The study was entitled Procheiron (ho
procheiros nomos)*! and was announced during the reign of his son,
Leo VI, in year 879.42 The work was published on behalf of the emperors
Basil, Constantine and Leo. According to the creators, this work was to be
adapted to practical use. The most important and most frequently used
civil and public law provisions are listed in 40 paragraphs. From all the
parts of the Justinian codification, Procheiron draws the most from Insti-
tutes. When editing the textbook, just like when editing Basilika, mainly
the Greek translations and Justinian codification comments were used,
rather than referring to the original editorial rights. Procheiron also con-
tains many borrowings from the popular Leo III’s Eclogue, although Basil
denied all communications with the codification of the emperor - icono-
clast. Procheiron, as before Eclogue, was translated into the Slavic lan-
guage and also enjoyed great popularity among the Southern and the
Eastern Slavs.43

In year 879, Epanagoge was to appear - an introduction to the great
set of laws, published on behalf of the emperors Basil, Leo and Alexander.
In Epanagoge we can find the significance of larger borrowings from Ec-
logue than in Procheiron, because they also apply to marital law, the edit-
ing of which was in the case of Procheiron based on the Justinian Code.
A special place is in Epanagoge occupied by regulation of rights and obli-
gations of the emperor and patriarch, who were presented here as lead-
ers of the Christian world, cooperating for the good of humanity and
heading the state. The work reflects the concept professed by the ortho-
dox circles of the Greek clergy, which presents a perfect picture of coop-
eration between the state and the Church. This concept was probably
transposed into Epanagoge by Photios, who, at that time, was once again
the Patriarch. The theory of two authorities, attributed to Photios, em-
phasized clear separation of the emperor’s and the patriarch’s powers
and duties, assigning the emperor the care for temporal goods, while the
patriarch the concern for spiritual goods of his subjects. Epanagoge also

41 See OSTROGORSKI, G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, p. 209.

42 See DABROWSKI, K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.
2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

43 See OSTROGORSKI, G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, pp. 209-210.
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included new material on rights and obligations of other clergy and laity
dignitaries.**

3 The Eastern Church and the Byzantine law

The Byzantine law was transplanted to Rus through the clergy of Ruthe-
nia (dependent on the patriarch of Constantinople), which included a lar-
ge number of the Greeks.#>

It is true that many very interesting provisions of both the Russian
and the Byzantine laws contained four trade treaties, the so-called
Dogowory, concluded between the Ruthenian princes and the Byzantine
emperors; however, this is not the direct topic of our paper. These provi-
sions concern private law (including inheritance), criminal law and pro-
cedural law. Noteworthy are some provisions that would now be classi-
fied as provisions in the field of international private law, including the
treatment of the Russian merchants in Constantinople or the abolition of
the cruel rules of coastal law in year 911.4¢ Their conclusion was caused,
however, not by the clergy, but by the threat of Byzantium by the Russian
expeditions.#” Now, let us come back to the direct topic of our reflections.

Based on imperial law, the Eastern Church had far-reaching privileg-
es (“the Church obtained landed property and immunities”),*8 so it was
necessary not to lose them through desuetude. This revealed, among oth-
ers, by creating separate sets of provisions contained either only in impe-
rial constitutions or in provisions contained in the all justinian legisla-
tion. In the 7t Century, these collections combined collections of the Byz-
antine emperors - the state law for the Church translated into the Old
Russian and the provisions of their church legislation - canons. In this
way, nomocanons, widespread in the practice of the church judiciary,

44 See OSTROGORSKI, G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, p. 210.

45 See SO]KA—ZIELINSKA, K. Historia prawa. 10. wyd. Warszawa: LexisNexis, 2005, p. 83.
ISBN 83-7334-393-8.

46 See SCZANIECKI, M. Powszechna historia panistwa i prawa. 7. wyd. Warszawa: Wydawnic-
two Naukowe PWN, 1994, p. 188. ISBN 83-01-11441-X.

47 See JAWORSK], 1. Zarys powszechnej historii panistwa i prawa. 6. wyd. Warszawa: Wydaw-
nictwo Prawnicze PWN, 1996, p. 175. ISBN 83-86702-40-0.

48 See SCZANIECKI, M. Powszechna historia panstwa i prawa. 7. wyd. Warszawa: Wydawnic-
two Naukowe PWN, 1994, p. 185. ISBN 83-01-11441-X.
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were created.4® The term nomocanon itself came from the words nomos
(secular act) and canon (church act).5?

In the mid-sixth Century, a systematic collection of church law was
created in Nomocanon by John Scholasticus. This work was based on syn-
odal legislation and the letters of Saint Basil.5! The most important of
nomocanons - Nomocanon of 50 Titles, attributed to John Scholasticus,
was based on Justinian’s codification. Its translation into the Old Russian
was made by Saint Methodius.52

In the 9t Century, the most extensive codification of church law was
created - Photios’s Collection, attributed to the later patriarch, professor
of philosophy from Constantinople.>® Nomocanon of Photios became basis
for the development of church law in Ruthenia and the Balkans.>*

Parts of the Novels of Leo VI, concerning matters of the Church, were
addressed to Patriarch Stephen.55

In judicial practice, Nomocanon of 14 Titles from the 7th Century was
most often used; since the 13t Century it was called Pilot’s Book (Korm-
chaya kniga). Later, Pilot’s Book covered Eclogue and Procheiron. Prochei-
ron itself performed in the Slavic countries under the title Gradski za-
kon.56

49 See WROBLEWSKI, S. Zarys wyktadu prawa rzymskiego: Historya stosunkéw wewnetrznych
Rzymu i Zrédet prawa: Losy prawa rzymskiego po smierci Justyniana: Nauki ogélne rzym-
skiego prawa prywatnego. 1. wyd. Krakéw: Akademia Umiejetnosci, 1916, p. 185.

50 See SO]KA-ZIELINSKA, K. Historia prawa. 10. wyd. Warszawa: LexisNexis, 2005, p. 83.
ISBN 83-7334-393-8.

51 See SO]KA-ZIELINSKA, K. Historia prawa. 10. wyd. Warszawa: LexisNexis, 2005, p. 83.
ISBN 83-7334-393-8.

52 See SO]KA-ZIELINSKA, K. Historia prawa. 10. wyd. Warszawa: LexisNexis, 2005, p. 83.
ISBN 83-7334-393-8.

53 See S()]KA—ZIELINSKA, K. Historia prawa. 10.wyd. Warszawa: LexisNexis, 2005, p. 83.
ISBN 83-7334-393-8.

54 See DABROWSK]I, K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.
2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

55 See OSTROGORSKI, G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, p. 213.

56 See SO]KA-ZIELINSKA, K. Historia prawa. 10. wyd. Warszawa: LexisNexis, 2005, p. 83.
ISBN 83-7334-393-8.
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Hexabiblos (conversion of Gradski zakon), developed by judge Con-
stantine Harmenopoulos in year 1345, enjoyed special longevity and had
been in force in Greece until year 1946.57

The place of origin and authorship of another collection from the
9th Century, based on Eclogue regulations - Zakon sudny lyudem, is a lot of
controversy. According to some concepts, it was created in Bulgaria and
according to others, in the Great Moravian Empire.58

From the above-mentioned it can be concluded that “... older monu-
ments of the Ruthenian law testify to the fact that legal culture in Ruthe-
nia was shaped within the legal concepts of the Roman law, which Ru-
thenia learned through the Byzantine mediation”.>?

4 Reception of the Roman administrative apparatus in the East

The apparatus of power in the East showed differences compared to the
Roman models. Former traditional offices of consuls, praetors, and even
the senate were only symbols and honorary dignities in Byzantium.
These offices had no influence on the management of the state. The main
purpose for which traditional offices were maintained was to cultivate
the memory of a single state. In fact, the state was headed by the emper-
or, army and centralized bureaucracy.¢?

Beginning with the 7t Century, the administrative apparatus devel-
oped, which led to atransformation in such a way that it was radically
different from the Roman system from which it originated. Leo III's legis-
lation crowns the historical process that elevated the monarch to the
rank of one-man.?

Novels of Leo VI revoke the rights of former city curia and the sen-
ate.62

57 See DABROWSK]I, K. Prawo grecko-rzymskie wg Karola Dgbrowskiego [online]. 2008 [cit.
2008-12-17]. Available at: http://grecja.home.pl/prawo_gr_rz.htm.

58 See SO]KA-ZIELINSKA, K. Historia prawa. 10. wyd. Warszawa: LexisNexis, 2005, p. 83.
ISBN 83-7334-393-8.

59 See SCZANIECKI, M. Powszechna historia paristwa i prawa. 7. wyd. Warszawa: Wydawnic-
two Naukowe PWN, 1994, p. 189. ISBN 83-01-11441-X.

60 See SEIDLER, G. L. MysI polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-
kie, 1961, pp. 70-71.

61 See OSTROGORSK], G. Dzieje Bizancjum. 1.wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1967, pp. 213-214.

62See OSTROGORSK], G. Dzieje Bizancjum. 1.wyd. Warszawa: Panistwowe Wydawnictwo
Naukowe, 1967, p. 213.
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5 Role of schools in the development of the Roman-Byzantine law
and the consequences of their liquidation

Considering the fate of the Roman law in Byzantium, it is impossible not
to mention the schools of law. The East Roman professors used the exe-
getical method in their lectures, the literary equivalent of which was
gloss characteristic for lawyers of the early Middle-Ages.%3

Justinian the Great allowed lecturing law only to professors of Con-
stantinople, Rome and Berytos (today’s Beirut) - i.e. of three official em-
pire law schools. The choice of these centres was not accidental, because
Justinian’s concepts were fully accepted in these centres.6* Critical atti-
tudes for Justinian codification were manifested in Alexandria and Ath-
ens, which is why these centres were banned from teaching law.6> “Justin-
ian put particular emphasis on closing the school in Alexandria, where
there was a strong opposition to the religious policy of the emperors.”66
In the 9th Century, the law education in Byzantium was in a state of com-
plete decline. This state was attempted in the 11t Century to be changed
by the emperor Constantine Monomachos, who for this purpose founded
a separate legal school in Constantinople. The school’s achievements
were of a secondary importance. There is no proven influence of this
school on the flourishing of legal science in the West.67

The collapse of schools of the Byzantine Empire resulted in the fall of
the scientific development of the Roman-Byzantine law in the Eastern
Europe. The problem of the lack of schools that could deal with the de-
velopment of the Roman law also hindered its reception in Russia and
the Balkan Peninsula. As mentioned above, the process of reception of
the Roman-Byzantine law in the Eastern Europe was associated with the
process of the Christianisation of the Slavs. Along with the Christianisa-
tion of the Slavs, there was a process of the Slavization of the Roman law,
which previously had already changed under the influence of the Greek

63 See OSUCHOWSKI, W. Rzymskie prawo prywatne: Zarys wyktadu. 1. wyd. Warszawa: Pan-
stwowe Wydawnictwo Naukowe, 1981, p. 98. ISBN 83-01-02555-7.

64 See SEIDLER, G. L. Mysl polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-
kie, 1961, p. 85.

65 See SEIDLER, G. L. Mysl polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-
kie, 1961, p. 85.

66 See SEIDLER, G. L. Mysl polityczna sredniowiecza. 1. wyd. Krakéw: Wydawnictwo Literac-
kie, 1961, p. 107.

67 See WROBLEWSKI, S. Zarys wyktadu prawa rzymskiego: Historya stosunkéw wewnetrznych
Rzymu i Zrédet prawa: Losy prawa rzymskiego po Smierci Justyniana: Nauki ogdlne rzym-
skiego prawa prywatnego. 1. wyd. Krakéw: Akademia Umiejetnosci, 1916, pp. 187-188.
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process. Slavization of the Roman law was solely linguistic and limited to
the creation of extracts from extracts. Scientific considerations of a small
group of scientists were purely theoretical. An additional difficulty in the
reception of the Roman-Byzantine law in the East was the low level of
urbanization of these areas as well as the very poor level of economic de-
velopment, which transferred into the poor development of higher edu-
cation in these areas (the first university in Moscow was established in
year 1755).68

Conclusions

The image of the timelessness of the Roman law in the Eastern Europe is
the long period of the reign of Hexabiblos - the work of judge Harmeno-
poulos of Thessalonike. Written in year 1345, numbering six books, Hexa-
biblos was a summary of Procheiron and gave in a concise form the prin-
ciples of the Roman law still valid in Byzantium. It survived the collapse
of Byzantium by almost 500 years and was spread in the Balkans and in
Greece by the Decree of 221d February 1835, where it lasted until year
1946.5° Hexabiblos is an example that certain aspects of the Roman law
have survived in the Eastern Europe to modern times, which is extremely
important in connection with the process of the European law unifica-
tion. The Roman law can constitute a common legal plane - a bridge be-
tween the Eastern and the Western Europe, like Dogowory between the
Byzantine emperors and the Ruthenian princes, and the ground for the
further European Union laws.”?

68 See DAJCZAK, W., T. GIARO and F. LONGCHAMPS de BERIER. Prawo rzymskie: U podstaw
prawa prywatnego. 1. wyd. Warszawa: Wydawnictwo Prawnicze PWN, 2009, p. 87. ISBN
978-83-01-16083-8.

69 See SO]KA-ZIELINSKA, K. Historia prawa. 10. wyd. Warszawa: LexisNexis, 2005, p. 34.
ISBN 83-7334-393-8.

70 For more related facts, see the author’s following publications: RYSZKOWSK]I, K. Adjudi-
cation on Principles of Equity in the Proceedings before the Arbitral Tribunal in the Polish
Law Compared to Other Legal Systems. Cadernos de Dereito Actual. 2019, no. 12, pp. 9-19.
ISSN 2340-860X; RYSZKOWSK], K. Glosa do uchwaty Sadu Najwyzszego z 7.5. 2009 r. -
Problem zdatnos$ci arbitrazowej sporéw ze stosunku spétki. ADR. Arbitraz i Mediacja.
2011, nr 3, pp. 109-123. ISSN 1898-942X; RYSZKOWSKI, K. Klauzula porzadku publiczne-
go jako klauzula generalna w arbitrazu handlowym w prawie polskim. Przeglqd Prawa
Handlowego. 2014, nr 3, pp. 17-20. ISSN 1230-2996; RYSZKOWSK], K. Klauzula porzadku
publicznego w postepowaniu przed sadem polubownym a zdatno$¢ arbitrazowa. ADR.
Arbitraz i Mediacja. 2013, nr 1, pp. 77-102. ISSN 1898-942X; RYSZKOWSKI, K. Klauzula
procesowego porzqdku publicznego w arbitrazu handlowym w prawie polskim na tle innych
systemow prawnych. 1. wyd. Warszawa: C. H. Beck, 2019. 312 p. ISBN 978-83-8158-459-3;
RYSZKOWSK], K. Orzekanie na zasadach stuszno$ci w postepowaniu przed sadem arbitra-
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Povidani o ¢eském pracovnim pravu
v dobé koronaviru?

The Story about the Czech Labour Law
in the Time of Coronavirus

Jakub Moravek

Abstract: The paper focuses primarily on the reflection of the coronavirus
pandemics in the legal regulation of the labour relationships in the Czech
Republic. The author pays his special attention to the support provided by
the state to employers. The paper analyses the legal status as of August 9,
2020.

Key Words: Labour Law; Labour Code; Coronavirus; Employers; Employ-
ees; Support for Employers; the Czech Republic.

Abstrakt: Prispévek se primdrné zaméiuje na reflexi pandemie koronaviru
v prdvni tipravé pracovnéprdvnich vztahii v Ceské republice. Autor pojed-
ndvd zejména o stdtni podpore pro zameéstnavatele. Prispévek analyzuje
pravni stav platny ke dni 9. srpna 2020.

Klicova slova: Pracovni prdvo; Zdkonik prdce; koronavirus; zaméstnavate-
lé; zaméstnanci; podpora zaméstnavatelii; Ceskd republika.

Uvod

Pohadky, mohu-li soudit, jsou nepominutelnym prostredkem formovani
lidské osobnosti. V utlém véku nas uci, co je dobré a co $patné, jak fungu-
je svét, jak se chovat k ostatnim lidem, k prirodé, co nas ceka, kdyz pro-
vedeme to nebo ono. Jde o prirozeny prostredek predavani zkusSenosti
a vStépovani zdkladniho hodnotového ramce a pravidel moralky.

-

Autor ptisobi na Katedfe pracovniho prava a prava socidlniho zabezpeceni Pravnické fa-
kulty Univerzity Karlovy v Praze jako tajemnik a odborny asistent. Je mistopiredsedou
Ceské spole¢nosti pro pracovni pravo a pravo socidlniho zabezpeteni a advokatem v Pra-
ze. Prispévek zohlednuje stav ke dni 9. srpna 2020. Prispévek vznikl diky finan¢ni podpo-
fe poskytované v ramci vyzkumného projektu na Pravnické fakulté Univerzity Karlovy
v Praze s nazvem ,Soukromé prdvo a vyzvy dneska”, id. ¢. PROGRES Q03, a projektu Vy-
zkumného centra na Pravnické fakulté Univerzity Karlovy v Praze (UNCE) ¢. UNCE/HUM/
034 s nazvem ,Zdvisld prdce v 21. stoleti - otdzky a vyzvy".
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Rodice (v¢etné mé), neb zpravidla nejsou nadani literarnim, a ani ji-
nym potfebnym talentem, aby stvorili vlastni pohadkovy pribéh, s dive-
rou vkladaji utvateni svych ratolesti v uvedeném smyslu do rukou profe-
sionalti, tedy spisovatell. Existuji vSak i vyjimky.

Mozna proto, Ze nechtél spoléhat na jiné, mozna (a asi spiSe) proto,
Ze chtél dat své dcefi Alence (a vlastné nejen ji, ale vSem détem a genera-
cim a generacim déti po nich) neobvykly a nezapomenutelny darek, se-
psal Josef Capek Poviddni o pejskovi a koc¢icce. Prvni ¢ast knizKy vysla p¥i-
zna¢né na Stédry den roku 1927 v ptiloze Lidovych novin. Kniha jako ce-
lek pak byla vydana v roce 1929.

I po témér sto letech jde o evergreen détskych knihovnicek. Jedna za
druhou generace rodicl predcitaji pribéhy svym détem a v usich jim zni
hlasy jejich rodict ¢i prarodicd, které jim cCetli stejné pribéhy, nebo (jako
tfeba mé) neprekonatelny prednes Karla Hogera.

Pii uvahach onazvu tohoto prispévku, ktery se vénuje pracovné-
pravnim aspektiim koronavirové pandemie v Ceské republice, jsem si na
Poviddni o pejskovi a kocic¢ce vzpomnél. Konkrétné se mi vybavila pasaz
z povidky Jak si pejsek s koc¢ickou délali k svdtku dort, kde se tika: ,Také
jsem dostala chut’ na opravdivy dort,” Fekla kocicka. , Vis co, vSak kdyZ mdm
zitra narozeniny a ty svdtek, méli bychom si néjaky dort udélat! Jenomze
nevim, jak se takovy dort déld.”

,To nic neni,“ rekl pejsek, ,to je lehké, to jd vim, jak se takovy pravy dort
déld! To se do takového dortu dd viecko, co je kjidlu nejlepsi, viecko, co
jidel pét, tak je pétkrdt dobry, kdyZ jich tam dds deset, tak je potom deset-
krat dobry. Ale my si jich tam ddme sto a budeme mit stokrdt dobry dort!”
»To je pravda,“vekla kocicka, ,udéldme si takovy nejlepsi dort.”...

Dosli: divaji se a - co to? Dort je pry¢! ,Jemine,” rekli pejsek s kocickou,
Ldort je pry¢, nékdo ndm jej vzal!” Divaji se a divaji, a vida! Tamhle pod ke-
rem leZi veliky zIy pes a tuze hekd. Moc se tim dortem piejedl a ted’ je mu
spatné. Ukrutné ho boli v brise. ,, To to boli, to to boli!” narikal ten zly pes,
,to jsem si dal, co ono to bylo v tom dortu vsechno namichdno, Ze z toho
mdm takové ukrutdnské boleni!”

Jaké ponauceni z povidky plyne? Je lepsi se poradit a smichdni nejlep-
sich myslenek, krokti, pohnutek, ingredienci ¢i podobné neni zdrukou dob-
rého vysledku.
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Vzala si Vlada Ceské republiky toto ponauéeni za své v dobé pande-
mie COVID-19? Necht' si ¢tenaf udéla zavér sam z nasledujictho pribéhu
otom, jak jsme v Ceské republice (ne)zvladli koronavirus (zejména)
z hlediska pravni upravy pracovnépravnich vztah.

1 Opatieni proti Sifeni koronaviru a souvisejici otazky

Ptiléhavost pravni tipravy na skutkovy stav je do zna¢né miry odvisla od
schopnosti zakonodarce predikovat pfi jejim formulovani mozné scéna-
fe, tj. skutkové okolnosti, které mohou nastat a které maji byt s ohledem
na smysl aucel pravni dpravy (konec¢né cile zhlediska usporadani
a ochrany hodnotového spektra) regulovany. Je logické a pochopitelné, Ze
pti vytvoreni nejen pracovnépravni legislativy (zejména zakona ¢. 262/
2006 Sh. Zakonik prace, dale jen ,Zakonik prace“), kdy rada ustanoveni
nezapie inspiraci v textu zakona ¢.65/1965 Sb. Zakonik prace, nebylo
uvazovano, Ze by mohla nastat situace, jejiz prosté popsani by mohlo byt
scénarem pro Kkatastroficky kasovni trhak hollywoodského strihu.

Dne 12. biezna 2020 ve 14:00 hodin byl v Ceské republice vyhlasen
nouzovy stav a v rozmezi nékolika malo dnf doslo na tydny de facto k za-
staveni témér celé ekonomiky. Na zakladé opatieni organti verejné moci
byly uzavreny S$koly (zakladni, stfedni ivysoké), nasledné i piredskolni
vzdélavaci zatizeni, bylo omezeno cestovani z a na tizemi Ceské republi-
ky, byla uzaviena obchodni centra, provozovny riznych typt sluzeb (re-
staurace, hotely, posilovny, kadefnictvi, a jiné). Bylo omezeno shromaz-
d'ovani (nakonec bylo zakdzano shromazd'ovani vice jak dvou osob), byly
zakazany vSechny verejné akce, rusila se soudni jedndani, statni instituce
se uzaviraly pro verejnost, fadé lidi byla natizena karanténa, a tak dale.

Zakazujici a prikazujici opatieni byla vydavana nejdiive usnesenimi
Vlady Ceské republiky na zakladé ustavniho zakona ¢ 110/1998 Sb.
o bezpec¢nosti Ceské republiky, ve spojeni se zakonem ¢.240/2000 Sh.
o krizovém Ftizeni a o zméné nékterych zakoni (krizovy zakon). Nasled-
né, ke konci brezna 2020, pocala byt vyhlaSovana na zikladé zakona
¢.258/2000 Sb. o ochrané verejného zdravi prostiednictvim mimoiad-
nych opatieni Ministerstva zdravotnictvi Ceské republiky. Divodem
zmény pravniho podkladu byla (bohuzel) ziejm3, jak ostatné priznala
v jednom z rozhovord ministryné financi Alena Schillerova,? snaha Vlady

2 Blize viz ,Stélo by to biliony*“. Schillerova priznala pravni zménu kviili moznému odskod-
néni. In: Echo24.cz [online]. 2020-03-26 [cit. 2020-08-09]. Dostupné z: https://echo24.
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Ceské republiky vyhnout se odpovédnosti za $kodu (§ 36) podle krizové-
ho zakona. Snahu o vychytralost vykonné moci vSak pribrzdila justice,
kdyz Méstsky soud v Praze ve véci sp. zn. 14 A41/2020 zrus$il mimotad-
na opatfeni vydana Ministerstvem zdravotnictvi Ceské republiky, s tim,
Ze plosna opatieni v takové mire omezujici prava ob¢anti mohou byt vy-
davana pouze Vladou Ceské republiky podle krizového zakona.

Opatieni bylo vydano, at jiz vlddou nebo vySe uvedenym minister-
stvem, Fadové stovky.3 V soucasné dobé jsou protiepidemiologicka opat-
feni reSena primarné lokalné na drovni krajskych hygienickych stanic.
Ingerence na centralni drovni ma byt vyuzivana pouze v momentg, kdy to
bude s ohledem k epidemiologické situaci nezbytné.

Stru¢né zhodnoceno, situace, zejména zpocatku, byla dosti nepre-
hlednd, nebot opatieni se ménila pribézné. Vyhlasovana byla v podstaté
denné na tiskovych konferencich vlady, kde vladni predstavitelé prezen-
tovali nové narizovana opatreni a zménu stavajicich opatieni. Jak se ale
k4, d'abel tkvi v detailu. Ne vZdy se opatfeni komunikované na tiskové
konferenci shodovalo s tim, co bylo nakonec vyhlaSeno (obsaZeno v pi-
semném vyhotoveni nafizeni nebo usneseni).

Vedle omezeni zakladnich prav ob¢an umoznil nouzovy stav, krom
jiného, ptijimani pravnich predpisi ve zrychleném legislativnim procesu.
Pandemie COVID-19 a souvisejici problémy ve vztahu k nékterym oblas-
tem (pochopitelné) otupily pozornost zejména opozi¢nich zakonodarct.
A tak v této dobé, krom jiného, prosla fakticky bez jakékoli diskuse roz-
sahla (jiz dfive opakované netspésné predkladana - byt v dil¢ich ¢astech
byly drivéjsi navrhy odliSné) novela Zakoniku prace (zakon ¢. 285/2020
Sb.),* kterd ve dvou fazich (k 30. ¢ervenci 2020 ak 1.lednu 2021) pod-
statné méni nékteré instituty - konkrétné koncep¢né méni pravni upravu
dovolené, pravni upravu prevodu cCinnosti zaméstnavatele a pirechodu
prav a povinnosti z pracovnépravnich vztaht, zavadi institut sdileného
pracovniho mista, modifikuje pravni Upravu pocitani ¢asu v pracovné-
pravnich vztazich, dopliiuje pravni dpravu odpovédnosti za Gjmu p¥i pra-

cz/a/SFxsu/stalo-by-to-biliony-schillerova-priznala-pravni-zmenu-kvuli-moznemu-od-
skodneni.

Blize viz Vladni usneseni souvisejici s bojem proti epidemii koronaviru. In: Vidda Ceské
republiky [online]. 2020 [cit. 2020-08-09]. Dostupné z: https://www.vlada.cz/cz/epide-
mie-koronaviru/dulezite-informace/prehled-vladnich-usneseni-od-vyhlaseni-nouzove-
ho-stavu-180608/.

V uvedené souvislosti viz blize MORAVEK, ]. Novela zakoniku prace, aneb jak se to (ne)po-
vedlo. Prdvni rozhledy. 2020, ro¢. 28, ¢. 13-14, s. 488-494. ISSN 1210-6410.

w

ES

96 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2020, Volume VIIL, Issue 3, Pages 93-117 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

covnim drazu nebo nemoci z povolani, a tak dale. Kratce feceno, novela,
ktera vyvola znacné naklady na strané zaméstnavateld, novela, jejiz pri-
nos je znacné diskutabilni, nebot’ obsahuje fadu systémovych chyb, nove-
la, kterd v pirevazné casti neodrazi potieby praxe.

Skoro stejné Casto jako o omezujicich opatienich predstavitelé vlady
hovotili na tiskovych konferencich o programech urcenych k podpore
nejriznéjsich skupin - zaméstnanci, umélcd, Zivnostnikq, rodict, malych
podnikatelli, stiednich podnikatel(i, a pak ivelkych podnikatelli, najem-
nikl, pronajimateld, malych spolecnosti sru¢enim omezenym, lékaij,
sestricek, cestovnich kancelari, zaméstnancl pracujicich na zakladé do-
hod o pracich konanych mimo pracovni pomér, diichodci (i kdyz neni
ziejmé pro¢, jelikoZ tém mzda neusla), a tak dale. Jednotici linie a logicka
provazanost jednotlivych opatteni se hledaji téZko. OdlehCené feceno by
jednotici tezi mohlo byt: ,KaZdy ministr musf slibit alespoii néco.“

Jak se tika, slibem nezarmoutiS. MoZna tedy neprekvapi, Ze v fadé
pripadi Siroce slibovana podpora nakonec, pfi legislativnim vyjadreni,
vlastné neni tak Siroka, respektive nabizi se otazka, zda (v nékolika pii-
padech slibenych podpor) na subvence vibec nékdo realné dosahne.
Druhou véci je, Ze ani z ¢asového hlediska se v nékterych ptripadech pted-
stavitelé vlady priliS nepredvedli, nebot ani v srpnu 2020 nebyly vSechny
deklarované podptlirné programy cilici na dobu po zacatku nouzového
stavu v béhu.

Mozna jesté vétSim problémem je, Ze obvyklé schéma zavadéni pod-
pory je/bylo nasledujici:

a) vlada ¢i ministr na tiskové konferenci vyhlasi podporu, eventudlné
vCetné urcitych pravidel, za kterych bude poskytovana;

b) prislusné ministerstvo zacne postupné uvoliiovat materialy a manua-
ly k programu, ktery vsak jesté fakticky neexistuje a v nékterych pri-
padech nemda Zadny legislativni podklad. Tyto materidly se v Case
méni, coZ se podstatné dotyka pravni jistoty (a nékdy i penéZenek)
adresatu, ktefi se snazi provést kroky k tomu, aby byli pfipraveni na
Cerpani prostiredki a spliovali podminky toho ¢asu deklarované po-
doby programu;

c) doplni se legislativni podklad a program ziska konkrétni parametry,
pricemz, jelikoz zde byla urcita casova prodleva, se vztahuje (nikoli
vyjimec¢né) na prislusné situace i zpétné, coz je ale problém, protoZze
adresati podpory se v dobé, na kterou se ma program také vztahovat,
snazili vyhovét diive deklarovanym pravidlim, ktera vsak jiZ nyni
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v podminkach nejsou, a (tFeba i kviili tomu) nejsou schopni vyhovét
podminkdm novym.

2 PrekazKky v praci na strané zaméstnavatele a koronavirus

Z pochopitelnych divodi pracovnépravni legislativa nebyla pripravena
na situaci vyvolanou pandemii COVID-19, véetné omezujicich opatreni
vlady a dutsledk z nich plynoucich.

Po vyhlaseni nouzového stavu a protiepidemiologickych opatreni
zaméstnanci nemohli (zjednodusené receno) vykonavat praci, pripadné
jim prace nemohla byt pridélovana v rozsahu ujednaného tvazku, zejmé-
na z diivodl: (a) uzavieni provozovny z rozhodnuti organti verejné moci
(napriklad prodavac¢i v nakupnich centrech, zaméstnanci hotell),
(b) kviili sniZeni poptavky po zbozi nebo sluzbach zaméstnavatele (na-
priklad zaméstnanci v automobilovém primyslu), (c) kvili schazejicim
surovinam (napiiklad vyrobni zavody zpracovavajici suroviny nebo ma-
terial dovezeny ztzemi mimo Ceskou republiku), (d) kvili pé¢i o dité
nebo jiného ¢lena domacnosti, (e) kvili vypadku pracovni sily (naptiklad
karanténa nebo péce o dité ¢i jiného ¢lena domdacnosti na strané ostat-
nich ¢lent pracovniho kolektivu, kdy v ramci navazné vyroby nelze vy-
padek jejich pracovni sily nahradit), (f) kvili karanténé nebo docasné
pracovni neschopnosti kvtili COVID-19.

V tomto okamziku nastala otazka, jak jednotlivé situace z hlediska
prekazek v praci kvalifikovat. Kvalifikace je zasadni, nebot jednak urcuje
vySi ndhrady mzdy nebo platu, kterd bude zaméstnanci po dobu prekaz-
ky v praci ndleZet, jednak (jak se posléze ukaze) je urcujici i pro druh
podpory, o ktery si bude zaméstnavatel moci Zadat.

Varianty byly v zakladu dvé.
Varianta slozitéjsi a z hlediska zaméstnavatel naroc¢néjsi, vyuzivajici
tyto prekdZzky v praci na strané zameéstnavatele:

a) prostoj ve smyslu ustanoveni § 207 pism. a) Zakoniku prace;s
b) castecnou nezaméstnanost (§ 209 Zakoniku prace);® a

«

BliZe viz ustanoveni § 207 pism. a) Zakoniku prace: ,NemuZe-li zaméstnanec konat praci
pro ptrechodnou zavadu zplisobenou poruchou na strojnim zafizeni, kterou nezavinil,
v dodavce surovin nebo pohonné sily, chybnymi pracovnimi podklady nebo jinymi pro-
voznimi pri¢inami, jde o prostoj, a nebyl-li pfeveden na jinou praci, prislusi mu nihrada
mzdy nebo platu ve vysi nejméné 80 % primérného vydélku.

BliZe viz ustanoveni § 209 Zakoniku prace: ,(1) O jinou piekazku v praci na strané jiného
zaméstnavatele, neZ uvedeného v § 109 odst. 3, jde také tehdy, kdy zaméstnavatel nemu-

o
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c) zbytkovou skutkovou podstatu jiné ptrekazky v praci na strané za-
méstnavatele (§ 208 Zakoniku prace).”

Varianta snazs$i, pracujici s ustanovenim § 207 pism.b) Zakoniku
prace (prreruseni prace v disledku nepriznivych povétrnostnich vlivli ne-
bo zZivelni udalosti).8

[ pres to, Ze se nezanedbatelna ¢ast odborné verejnosti klonila k dru-
hé varianté a predklddala pro ni presvédc¢ivé argumenty,® Ministerstvo
prace a socialnich véci Ceské republiky se p¥iklonilo k prvému z fe$eni.1
Diivod neni jasny - snad neuvédoméni si sloZitosti situace, snad hledani
vlastni cesty bez ,naseptavani“ akademickych sfér.

Podstata problému pfti volbé prvého z feSeni je zjevna.

Jen u malokterého zaméstnavatele lze kvalifikovat vSechny zamést-
nance, kterym nemiiZe byt v souvislosti s COVID-19 pridélovana prace
z hlediska prekazek v praci na strané zaméstnavatele, stejné.

Priklad

Pfedstavme si naptiklad vétsi restauraci.

Ze pridélovat zaméstnanci praci vrozsahu tydenni pracovni doby z divodu docasného
omezeni odbytu jeho vyrobkli nebo omezeni poptavky po jim poskytovanych sluzbach
(¢aste€na nezaméstnanost). (2) Upravi-li v ptipadech podle odstavce 1 dohoda mezi za-
méstnavatelem a odborovou organizaci vysi poskytované nahrady mzdy, ktera prislusi
zaméstnanci, musi ndhrada mzdy ¢init nejméné 60 % primérného vydélku; nepisobi-li
u zaméstnavatele odborova organizace, mizZe byt dohoda nahrazena vnitfnim piedpi-
sem.”
BliZe viz ustanoveni § 208 Zakoniku prace: ,Nemohl-li zaméstnanec konat praci pro jiné
prekazky na strané zaméstnavatele, nez jsou uvedeny v § 207, prislusi mu nahrada mzdy
nebo platu ve vysi primérného vydélku; to neplati, bylo-li uplatnéno konto pracovni doby
(§86a§87)."
BliZe viz ustanoveni § 207 pism. b) Zakoniku prace: ,NemiiZe-li zaméstnanec konat praci
v disledku preruseni prace zplisobeného neptiznivymi povétrnostnimi vlivy nebo Zivelni
udalosti a nebyl-li pfeveden na jinou praci, prislusi mu nahrada mzdy nebo platu ve vysi
nejméné 60 % primérného vydélku.”
K uvedenému srovnej PICHRT, J., M. BELINA, ]. MORAVEK a ]. TOMSEJ. K nékterym speci-
fickym otazkam prekazek v praci v dobé koronaviru aneb je mozné povazovat pandemii
za zivelni udalost ve smyslu pracovniho prava?. In: Epravo.cz [online]. 2020-03-20 [cit.
2020-08-09]. ISSN 1213-189X. Dostupné z: https://www.epravo.cz/top/clanky/k-nekte-
rym-specifickym-otazkam-prekazek-v-praci-v-dobe-koronaviru-aneb-je-mozne-povazo-
vat-pandemii-za-zivelni-udalost-ve-smyslu-pracovniho-prava-110851.html.
10V dané souvislosti viz napiiklad Pracovnépravni desatero boje s koronavirem. In: Minis-
terstvo prdce a socidlnich véci Ceské republiky [online]. 2020-04-03 [cit. 2020-08-09]. Do-
stupné z: https://www.mpsv.cz/documents/20142/1443715/Desatero_tabulka.pdf/.

~

©

©

STUDIES 99



2020, ro¢nik VIIL, ¢islo 3,s.93-117
http://sei.iuridica.truni.sk

o I SOCIETAS ET IURISPRUDENTIA
D |
> J/ ‘ "’v '/
IVRISPRVDENTIA ISSN 1339-5467

Kvili omezujicimu opatfeni musela uzavrit prostory pro verejnost.
Vatit v8ak zakazano nebylo. Rada pri¢inlivych restauratért tudiz (stejné
jako ten z nasSeho prikladu), aby umensila ztratu (nejde jen o usly zisk,
jde io suroviny, které podléhaji zkaze, a tak dale), zacala prodavat jidlo
s sebou - objem prace na pozici kuchare se nicméné v tihrnu snizil.

Takova restaurace miize mit také ucetni, které objem prace poklesl,
a personalistu, kterému, naopak, prace ptibylo.

Posuneme-li se v ¢ase, prostory pro vefejnost jiz uzavireny nebyly, ale
byla zde omezujici opatieni z hlediska poctu osob na m?, ptripadné poctu
osob u jednoho stolu, spolu s tim, Ze kviili obavam o zdravi a finan¢ni ne-
jistoté poklesl zajem o navstévu restauraci.

Ekonomicka kalkulace vedla naSeho restauratéra k zavéru, Ze bude
ekonomicky vyhodnéjsi jeSté setrvat vreZimu prodeje jidla s sebou.
Vnitini prostory tedy neoteviel (byt mohl).

Jaka prekazka v praci se v uvedené situaci uplatni vii¢i zaméstnan-
clim na pracovni pozici kuchat, barman, ¢isnik, personalista a ucetni?

Reseni vyuZivajici § 207 pism.a), § 208 a § 209 Zakoniku prace ve
vztahu k dané situaci znamena:

+ Kkuchaf - ¢aste¢nd nezaméstnanost (§ 209 Zakoniku prace);

# (iSnik - nejdiive jina ptrekazka v praci podle § 208 Zakoniku prace,
posléze ¢astetnd nezaméstnanost (§ 209 Zakoniku prace);

#+ Ucetni - Caste¢na nezaméstnanost (§ 209 Zakoniku prace);

+ personalista - Zadna pirekazka v praci.

Jakmile by vSak restauratér provozovnu uzaviel Uplné a ticetnictvi
a personalistiku by si délal sam (napriklad z pozice statutarniho zastup-
ce), ve vSech ptipadech by se jednalo o prekazku v praci podle ustanove-
ni § 208 Zakoniku prace s nahradou mzdy ve vysi 100 % primérného
vydélku, pticemZ vSak jen u kuchare a ¢iSnika (barmana) by byla splnéna
podminka, Ze diivodem prekazky je pandemie COVID-19; ato jeSté za
predpokladu, Ze budeme stavét na principu, Ze predmétny divod je di-
vodem podstatnym, nikoli vSak vylu¢nym.

Riéznych variant omezeni provozu lze pritom vymyslet nespocet.

Pfi¢ina je pritom ve vSech pripadech stejna. Proc je natizeno omezu-
jici opatieni? Proc se snizila poptavka po sluzbach? Pro¢ nejsou vstupy
do vyrobniho procesu? Pro¢ musel byt prerusen provoz kviili nepiitom-
nosti ¢asti pracovniho kolektivu, ktery pecuje o déti, které maji zavirenou
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Skolu, nebo o osobu nakazenou koronavirem? Pro¢ zaméstnavatel ze své-
ho rozhodnuti provoz omezil nebo provozovnu (docasné) uzaviel? Du-
vodem je/byla pandemie COVID-19.

Je licha predstava, Ze by zejména mensi zameéstnavatelé, ktefi nemaji
pravni podporu, byli schopni shora uvedeného rozliSovani. Pro radu
znich bylo novum zjiSténi, Ze existuje néco jako CasteCnd nezaméstna-
nost a dalsf prekazky v praci na strané zaméstnavatele. Predpokladat, Ze
budou schopni mezi nimi liSit a vramci provozu u kazdého jednoho ze
zameéstnanci specifikovat, o kterou prekazku se jedna, je odtrZené od re-

ality.

Re$eni odkazujici se na ustanoveni § 207 pism. b) Zakoniku prace, tj.
feseni kvalifikujici pandemii COVID-19 jako Zivelni udalost, bylo ptitom
elegantni a raciondlni. Ve vSech pripadech by bylo jisté, o jakou prekazku
se jednd; zadné uvahy o kvalifikaci by nebyly tfeba. Jediné, co by mohlo
byt problematické, je vyse ndhrady mzdy nebo platu, ktera je stanovena
na nejméné 60 % primérného vydélku.

2.1 COVID-19 jako Zivelni uddlost

Argumentem, kterym bylo uplatnéni ustanoveni § 207 pism. b) Zakoniku
prace odmitano, bylo, Ze zivly v antickém smyslu slova se mini voda,
vzduch, ohen a plida a Ze pandemie je zplisobena virovym onemocnénim
a virus nenf Zivel.

Takova argumentace je vSak plocha.

V antickém pojeti jsou zivly (elementy) zakladnimi slozkami svéta.
Prvky tvorici vse, vCetné Clovéka. Jde o nezkrotné a nicivé ptirodni sily,
jejichZ prostirednictvim se, mimo jiné, méli vysvétlit piirodni jevy, jejichz
skute¢nou ptic¢inu nebylo mozZné s ohledem na stupenl vyvoje a obecného
pozndani v té dobé zjistit.

K tomu Ize doplnit, Ze vychodni kultury nepracuji se ¢tyfmi zivly, ny-
brz s péti zakladnimi elementy a paty element se v jednotlivych kulturach
razni (napiiklad se jedna o ducha ¢i o kov). Nékteré antické elementy na-
vic vychodni kultury nahrazuji jinymi elementy (napriklad vzduch dre-
vem).

NeZijeme (mozna bohuzel) v antické dobé. Dnes vime, Ze oheii je fy-
zikalné chemickou reakci. Jde o latkovou preménu. Zname slozeni vzdu-
chu. Vime, jak vznika vitr a dovedeme jej predvidat. Stejné plati o tsunami
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¢i o povodnich. V obecné roviné a pro vétSinu spolecnosti jiZ elementy
postradaji esotericky rozmér.

V tomto kontextu lze ,Zivelni udalost“ ve smyslu ustanoveni § 207
pism. b) Zakoniku prace Cist nasledovné.

Smyslem a ucelem ustanoveni § 207 pism. b) Zakoniku prace je po-
skytnout zaméstnavateli v okamziku, kdy v disledku skutec¢nosti nemaji-
ci pri¢inu v lidské ¢innosti (na ty sméruje ustanoveni § 207 pism. a) Za-
koniku prace), kterou nemohl predvidat a ovladnout a ktera mu znemoz-
nuje zameéstnanci pridélovat praci podle pracovni smlouvy, coz zpravidla
znamena taktéz ztiZeni ¢i zastaveni ekonomické ¢innosti zaméstnavatele,
prostiednictvim sniZeni mzdovych nakladi po prechodnou dobu do vy-
feSeni kritické situace moZnost zachovat pracovni misto. To je pro ného
vyhodné z fady diivodli, mimo jiné kvili zachovani kvalifikované a zasko-
lené pracovnf sily.

Uvedené naruSeni zasady pacta sunt servanda je z hlediska zajmi
zaméstnance vyvazovano solidaritou a loajalitou v kontextu diivodu na-
stalé situace, a soucasné zejména zadjmem na zachovani pracovniho mista
(a tudiz i budouciho ptijmu).

Pojem udalost je v uvedené pozici ekvivalentem slova pohroma nebo
katastrofa. Katastrofy lze Clenit na prirodni katastrofy a na katastrofy
zplisobené lidskou ¢innosti. Prirodni katastrofy lze dale Clenit na kosmic-
ké (erupce slunce, pad meteoritu, a tak podobné), meteorologické (huri-
kéan, mraz, sucho, atak ddle), geologické (zemétreseni, lavina, tsunami,
sesuv pudy, a tak podobné) a ostatni (pozary, pandemie, a tak dale). Spo-
le¢nym znakem vsSech katastrof jsou nepiedvidatelnost a nicivé plisobeni.

Zivelni udalosti Ize tudiZ v kontextu smyslu a ti¢elu pravni Gpravy ro-
zumét nepredvidatelnou vnéjsi udalost nespocivajici v ¢innosti clovéka,
ktera ma (nebo potencidlné muize mit) nicivé Ucinky, jez znemoznuji za-
méstnanci z¢asti nebo zcela pridélovat praci podle pracovni smlouvy. Ta-
kovému pojmovému vymezeni odpovida i pandemie COVID-19.

Lze to ale také vyjadrit i jinak a jednoduseji.

Je zivelni udalosti invaze kobylek? Jde o osmou z egyptskych ran, kte-
ra méla zpusobit zniceni zbytku vegetace. Kobylky mohou pfinést, a ¢asto
také ptinasi hladomor, stejné jako povodné ¢i pozary. Nabizi se tudiZ od-
povéd, Ze fakticky ano.
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Pokud je odpovéd’ ano pro nicivé disledky zptisobené mnohobunéc-
nymi organismy (kobylkami), neni jasné, pro¢ by méla byt odpovéd’ od-
lisna v situaci, kdy zptisobi takové disledky vir. Jisté, z hlediska nic¢ivych
disledkd zde miiZze byt rozdil, jelikoZ pandemie virového onemocnéni
muiZe byt mnohem nicivéjsi. Spanélska chiipka si vletech 1918 az 1920
vyzadala zivoty (v disledku primého pisobeni této nemoci) odhadem
okolo 3 % svétové populace, tedy priblizné 50 miliona lidi. Podkmen
Eboly Ebola-Zaire ma smrtnost aZ 90 %. Toho kobylky nebo néjaky

v

z ,tradi¢nich” zivli dosdhnou zpravidla stézi.

Jaky bude konec¢ny tucet COVID-19, nevime. Véfme, a prozatim to tak
vypada, Ze bude na hony vzdalen Spanélské chiipce. Pocet mrtvych vsak
z pojmového hlediska nemiiZze byt rozhodujici - nikdy pfedem nelze vé-
dét, jaké nicivé dusledky bude nakazliva choroba mit; poCty mrtvych lze
z povahy véci zjistit aZ (zpravidla fadu let) po skonceni pandemie. Roz-
hodujici musi byt obecna kategorizace. V okamziku, kdy ma onemocnéni
Kklasifikaci pandemie, jde o Zivelni udalost.

3 Antivirus, aneb jak se (ne)vylécit

Jak jiz bylo naznaceno, situace byla zpocatku dosti nepiehledna. K jejimu
zptrehlednéni prilis neprispélo ani Ministerstvo prace a socidlnich véci
Ceské republiky.

Dne 20. bfezna 2020 vydalo Ministerstvo prace a socialnich véci Ces-
ké republiky dokument Pracovnéprdvni desatero boje s koronavirem,!1 ve
kterém jednak naznacovalo Klasifikaci jednotlivych situaci z hlediska
ptekazek v praci, spolu s doprovodnou informaci ohledné penéZitych pl-
néni nalezicich zaméstnanctim v urcitych situacich, a jednak doporucova-
lo postupy, jak zajistit praci a provoz pii uzavieni pracoviste.

Ani s timto ,,ndvodem"“ nebyla pro zaméstnavatele klasifikace pozice
jednotlivych zaméstnanci z hlediska prekazek v praci jednoducha. Diivo-
di byla fada - zaméstnavatelé neznali v podrobnostech podminky jed-
notlivych prekazek v praci, bylo pro né tézko predstavitelné, Ze se pre-
kazka uplatni jen vici nékterym zameéstnanciim ajen vici casti jejich
uvazku a Ze se pirekazka v priibéhu tydne mtiZe zménit.

11 BliZe viz Pracovnépravni desatero boje s koronavirem. In: Ministerstvo prdce a socidlnich
véci Ceské republiky [online]. 2020-04-03 [cit. 2020-08-09]. Dostupné z: https://www.
mpsv.cz/documents/20142 /1443715 /Desatero_tabulka.pdf/.
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Doporuceni o vykonu prace z domova byla spiSe obecna - nerozliso-
vala mezi rezimem ustanoveni § 317 Zakoniku prace a vykonem prace
mimo pracovisté zaméstnavatele v pracovni dobé uréené zaméstnavate-
lem, nerikala navod, jak spravné sjednat dohodu o praci z domova, neu-
vadéla, jaka kompenzace ma byt zaméstnanci poskytnuta za vyuziti vlast-
nich pracovnich prostredkd, elektrické energie, vody, internetu, tepla,
a tak dale. Stejné tak mohla byt matouci doporuceni politickych predsta-
viteld, dle kterych zaméstnavatelé méli zaméstnance nechat ,v domaci

dobrovolné karanténé“, a tak podobné.

Pomérné podrobna pozornost byla ze strany Ministerstva prace a so-
cidlnich véci Ceské republiky vénovana zaméstnanctim, kdyZ byla na we-
bovych strankach ministerstva vyvéSena Listina zdkladnich prdv zamést-
nancii béhem epidemie koronaviru, doplnéna o Myty a polopravdy podle
pracovniho prdva v dobé epidemie koronaviru.l?2 Uvedeni stranky do pro-
vozu aobecné jeji celkové sméfovani, o kterém v mnohém vypovidaji
uvodni slova ,Kam se obrdtit o pomoc a co si nenechat libit, pokud madte
pocit, Ze se k Vdm zaméstnavatel nechovd fér”, nabizi pomérné legitimni
otazku, zda nebylo vhodnéjsi zvolit smirlivéjsi ton. Zda nebylo vhodné
poukazat na to, Ze situace je nyni pro vSechny tézka a Ze by bylo vhodné
vyjit zaméstnavatelim vstric, tfeba tim, Ze zaméstnanec bude souhlasit
s vykonem prace z domova, ¢imz miiZze zachovat provoz zaméstnavatele
a napomoci k udrzeni svého pracovniho mista.

Uvedené v zadném pripadé nema vyznit tak, Ze by zaméstnanciim
méla byt v krizové dobé upirana jejich prava. Cilem je spiSe naznacit, ze
vhodnéjsi varianta pro vSechny se zda byt linie pristupu ,Situace je téZkd
pro vsechny. Bud'te loajdIni a méjte pochopeni. Bude to ve prospéch vsech,
jelikoZ bez zaméstnavatele neni zaméstnance. Mdte-li pocit, Ze néco miiZze
byt nesprdvné, niZe uvddime prikladmo situace, které mohou nastat
a v nichZ se casto délaji chyby. Pokud takovd situace nastane, upozornéte
na ni zaméstnavatele a hajte svd prdva“ nezli linie pristupu ,Pozor! Je
pandemie, zaméstnavatelé budou rabovat a zndsilriovat, ozbrojte se“, k niz

tak néjak tthne obsah jmenované webové stranky.

Pravdépodobné nejzavaznéjsi a nejzmatenéjsi situace nastala okolo
programu urceného na podporu zameéstnanosti, oznaceného Minister-
stvem prace a socialnich véci Ceské republiky jako Antivirus.

12 BliZe viz Prava zaméstnanct. In: Ministerstvo prdce a socidlnich véci Ceské republiky [onli-
ne]. 2020 [cit. 2020-08-09]. Dostupné z: https://www.mpsv.cz/prava-zamestnancu.
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Cilem programu Antivirus bylo a je udrzeni pracovnich mist; k tomu,
zda je nebo neni tento cil rozumny, respektive do jaké miry, viz nize. Uce-
lu ma byt dosahovano prispévkem poskytovanym zaméstnavateli ze
statniho rozpoctu ke kryti ¢asti mzdovych nakladd. Program je vyhlaSen
na zakladé ustanoveni § 120 zakona ¢. 435/2004 Sb. o zaméstnanosti ja-
ko cileny program k reSeni zaméstnanosti.

Konkrétnéji feceno, jesté v tydnu od 23. birezna 2020 bylo v materia-
lech Ministerstva prace a socialnich véci Ceské republiky prezentovano,!3
Ze program Antivirus bude fungovat pouze pro zameéstnavatele odménu-
jici zaméstnance mzdou v celkem péti rezimech (rezim A az E), kdy tyto
rezimy mély byt, zjednoduSené receno, nasledujici:

4+ ReZimA - zaméstnanec v karanténé pobirajici v prvnich 14 dnech
ndhradu mzdy (zjednoduSené FeSeno) ve vysi 60 % primeérného vy-
délku - prispévek zaméstnavateli v plné vysi poskytnuté nihrady
mzdy;

4 ReZim B - nemoZnost zaméstnanci pridélovat praci v rozsahu ujed-
naného pracovniho uvazku kvili povinnosti uzaviit provozovnu
z dlivodu omezujicich opatfeni, narizené vefejnou moci v souvislosti
s COVID-19, tj. prekazka v praci podle ustanoveni § 208 Zakoniku
prace s narokem na nahradu mzdy ve vysi 100 % primeérného vy-
délku zaméstnance - prispévek zaméstnavateli ve vysi 80 % z vypla-
cené nahrady mzdy;

4+ ReZim C - nemozZnost pridélovat praci zaméstnanci v rozsahu ujed-
naného pracovniho uvazku kviili karanténé nebo péci o dité u vétsiho
poctu zaméstnanct (30 % celku), tj. prekazka v praci podle ustano-
veni § 208 Zakoniku prace s nahradou mzdy ve vysi 100 % prameér-
ného vydélku zaméstnance - prispévek zaméstnavateli ve vysi 80 %
z vyplacené nahrady mzdy;

4+ ReZim D - nemoznost pridélovat praci zaméstnanci v rozsahu ujed-
naného pracovniho uvazku z diivodu nedostupnosti vstupi nezbyt-
nych k ¢innosti, tj. pfekazka v praci podle ustanoveni § 207 pism. a)
Zakoniku prace s ndrokem na nahradu mzdy ve vysi nejméné 60 %
primérného vydélku zameéstnance - prispévek zameéstnavateli ve vy-
$i 50 % z vyplacené ndhrady mzdy;

13 BliZze viz Podpora firem v programu ,Antivirus“ pokracuje. Vlada schvalila dalsi navrhy
ministryné Malacové. In: Ministerstvo prdce a socidlnich véci Ceské republiky [online].
2020-03-23 [cit. 2020-08-09]. Dostupné z: https://www.mpsv.cz/-/podpora-firem-v-
programu-antivirus-pokracuje-vlada-schvalila-dalsi-navrhy-ministryne-malacove.
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+ ReZim E - nemoZnost pridélovat praci zaméstnanci v rozsahu ujed-
naného pracovniho tvazku kvili omezeni poptavky po sluzbach, vy-
robnich ajinych produktech zaméstnavatele, tj. prekazka v praci
podle § 209 Zakoniku prace (CasteCnd nezaméstnanost) s nahradou
mzdy ve vysi nejméné 60 % primeérného vydélku zaméstnance - pri-
spévek zaméstnavateli ve vysi 50 % z vyplacené nahrady mzdy.

Soucasné mélo byt podminkou poskytnuti piispévku prokazovani
bezdluznosti z hlediska verejnych rozpocti (z hlediska finan¢ni spravy,
spravy socialniho zabezpeceni a zdravotni pojistovny).

3.1 AntivirusAa B

Nic nenapovidalo tomu, Ze by mélo ve shora priblizeném schématu dojit
ke zméné. Koncem tydne (27.brezna 2020) vsak v ramci jednani Vlady
Ceské republiky a po upozorfiovani na skute¢nost, Ze systém s péti vari-
antami je prilis slozity a Ze poZadavek na bezdluznost miiZze zpisobit za-
hlceni instituci a podstatné prodlouzeni vyrizovani podpory, byl systém
zménén. V tydnu od 30. biezna 2020 (konkrétné dne 31.brezna 2020),
tedy méné jak tyden pred spusSténim podavani zadosti, kdy méla byt
moznost si o podporu zadat iza mésic biezen, byl Ministerstvem prace
a socialnich véci Ceské republiky program vyhlasen.

Pravidla programu Antivirus jsou popsana v Ministerstvem prace
asocialnich véci Ceské republiky vyddvaném manualu, coz umoziiuje
zplsob vyhlaSeni programu; podkladem je ustanoveni § 120 zakona
¢.435/2004 Sb. o zaméstnanosti.

Zminény zpisob stanoveni pravidel prinasi urc¢itou vyhodu v podobé
flexibility, soucasné vSak narazi na problémy z hlediska pravni jistoty. Ty
by se daly do urcité miry zmirnit, pokud by bylo ze strany Ministerstva
prace a socialnich véci Ceské republiky $iroce deklarovano a vysvétlova-
no, zZe v podkladovém materialu doslo k urcitym zménam, jaky byl jejich
divod ajaky maji disledek. To se vSak nedéje. Aktudlné je na webové
strance Ministerstva prace asocialnich véci Ceské republiky dostupny
manual verze 4.14

Program Antivirus nakonec predpoklada pouze dva rezimy. Jeho ci-
lem ma byt zmirnéni negativnich dopadii pandemie COVID-19 na za-
méstnanost v Ceské republice. Urcen je na ¢astecnou kompenzaci mzdo-

14 BliZe viz Antivirus - podpora firem. In: Ministerstvo prdce a socidlnich véci Ceské republiky
[online]. 2020 [cit. 2020-08-09]. Dostupné z: https://www.mpsv.cz/antivirus.
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vych ndkladl po dobu piekazek v praci vzniklych v souvislosti s COVID-
19. Vztahuje se pouze na zaméstnance v pracovnim poméru, kterym
vznikla Ucast na nemocenském a diichodovém pojisténi podle pravnich
piredpisti Ceské republiky. Obdobi, po které se ma uplatnit program Anti-
virus, je stanoveno od 12.btezna 2020 (prozatim) do 31.srpna 2020;
pivodni doba uplatnéni programu byla stanovena do 30. dubna 2020, ta
byla nasledné prodlouZena do 31.kvétna 2020, a posléze do 31.srpna
2020.

Programu Antivirus se mize zucastnit kazdy zaméstnavatel bez oh-
ledu na pocet zaméstnancti v pracovnim pomeéru.

0 prispévek nelze zadat ve vztahu k zaméstnanciim, kterym byla da-
na vypovéd z pracovniho poméru ze strany zameéstnavatele (nebo jim jiz
plyne vypovédni doba), vyjma vypovédi pro porusovani pracovni kazné,
pripadné z diivodl pro okamzité zruseni pracovniho poméru (ustanoveni
§ 52 pism. g) Zakoniku prace), nebo z divodu zvlast hrubého poruseni
rezimu (ustanoveni § 301a Zakoniku prace) docasné prace neschopného
pojisténce (ustanoveni § 52 pism. h) Zakoniku prace).

Dals$i podminkou je, Ze doslo k vyplaceni ndhrady mezd zaméstnan-
ciim, ve vztahu k nimz je o prispévek zadano, a Ze byly odvedeny pojistné
na verejné zdravotni pojisténi a na socidlni zabezpeceni a prispévek na
statni politiku zaméstnanosti.

Program predepisuje jesté radu dalSich podminek, jako jsou napfti-
klad: ndhrada mzdy nenfi kryta jinymi vefejnymi rozpocty, véetné Evrop-
skych strukturdlnich a investi¢nich fondi, Zadatel neni v likvidaci nebo
v konkurznim tizeni, Zadateli nebyla v obdobi 3 let pfede dnem podani
Zadosti uloZena pokuta za umoznéni nelegalni prace ve smyslu ustanove-
ni § 5 pism. e) bod 3 zakona ¢. 435/2004 Sb. o zaméstnanosti.

Dodatecnym vykladem a upiesnénimi v dalSich verzich manualu bylo
nakonec najisto postaveno, Ze se program Antivirus vztahuje pouze na
zaméstnavatele, ktefi odménuji své zaméstnance mzdou, Ze Castka, ke
které se prispévek vztahuje, jsou celkové mzdové naklady, tedy vCetné
pojistnych odvodi na socidlni a zdravotni pojisténi (vCetné prispévku na
statni politiku zaméstnanosti) za zaméstnavatele, Ze prispévek se bude
poskytovat i ve vztahu k ndhradé mzdy nad zdkonné minimum.15 Oproti

15 Napiiklad u ¢aste¢né nezaméstnanosti je minimum 60 % pramérného vydélku, pricemz
zaméstnavatel vnitfnim predpisem ur¢i ndhradu ve vysi 80 % primérného vydélku, a po-
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puvodnimu navrhu bylo také upusténo od prokazovani bezdluzZnosti -
podminka bezdluznosti byla pro program Antivirus zruSena ziakonem
€.161/2020 Sb., suc¢innosti od 14.dubna 2020, tj. pro Zadosti podané
v obdobi od 6. dubna do 14. dubna 2020 striktné formalné vzato proka-
zani bezdluZnosti byt poZzadovano mélo.

Do programu Antivirus mohou za urcitych podminek vstoupit i agen-
tury prace. Stejné tak mohou ptispévek ziskat i zahrani¢ni zaméstnavate-
1é. Naopak, zaméstnavatelé, kteri plisobi na chranéném trhu prace (za-
meéstnavaji osoby se zdravotnim postiZzenim) a Cerpaji na zaméstnance
prispévek na podporu zaméstnavani osob se zdravotnim postiZenim na
chranéném trhu prace, nemohou v daném kalendarnim meésici viici tako-
vému zameéstnanci uplatnit narok na kompenzaci z programu Antivirus.

Podpora se poskytuje kazdému zaméstnavateli, ktery oni pozada
a (dle svého prohlaseni) spliluje predepsané podminky. Jinak feceno,
program neni stropovan maximalnim objemem financ¢nich prostredkid,
které do néj budou z vetejnych rozpocti vlozeny.

Program Antivirus aktualné rozliSuje nasledujici rezimy:
+ ReZim A - Nucené omezeni provozu a karanténa

ReZim A se vztahuje na pripady uzavieni nebo omezeni provozu
v diisledku omezujicich opatreni vydanych organy verejné moci (napii-
klad nucené uzavteni restauraci, zruSeni akci nad urcity pocet osob, uza-
vieni sportovist ¢i kadernictvi). Vii¢i zaméstnanci, ktery nemtize z tohoto
divodu vykonavat praci, by se méla dle manualu uplatnit piekazka v pra-
ci na strané zaméstnavatele podle ustanoveni § 208 Zakoniku prace
a zaméstnanec by mél mit narok na nahradu mzdy ve vysi 100 % pri-
meérného vydeélku.

Vedle toho se rezim uplatni na situaci, kdy zaméstnanec nepracuje
z diivodu nafizeni karantény organy verejné moci (krajskou hygienickou
stanic{), ptipadné osettujicim lékarem. Po dobu prvnich 14 dni karantény
nalezi zaméstnanci nahrada mzdy ve shodné vysi, jako pri doCasné pra-
covni neschopnosti.

Rozhodujici je vySe skutecné vyplacenych nahrad mezd, to znamena,
Ze neni vyznamné, zda zaméstnavatel poskytuje pouze zakonné mi-

kud nebude presazena maximdlni vySe prispévku (viz dale), poskytne se kompenzace
v percentudlni vysi vztazené k zaméstnavatelem takto ur¢ené nahradé mzdy.
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nimum, nebo zda poskytuje ndhradu mzdy ve vyssi nez zakladni vyméfte;
nikdy vSak z povahy véci nemize prekrocit 100 %.

Vuvedeném rezimu c¢ini vyse prispévku 80 % z vyplacené ndhrady
mzdy, vcéetné veiejnopravnich odvodi. Maximalni mési¢ni vyse prispév-
ku na jednoho zaméstnance ¢ini 39 000 K¢ mési¢né bez ohledu na pocet
dni v kalendainim mésici a délku trvani prekazek. Ptispévek v plné vysi
tedy mize byt (zjednoduSené feceno) nacerpan jak ve vztahu k zamést-
nanci, jehoZ mzda odpovidala primérné mzdé v narodnim hospodarstvi
a ktery byl po cely kalendaini mésic vrezimu piekazky v praci podle
§ 208 Zakoniku prace ze shora specifikovanych diivodd, tak ve vztahu
k zaméstnanci se mzdou desetinasobné vyssi, ktery byl v rezimu prekaz-
ky pouze dvé smény.

4 ReZim B - Souvisejici hospoddrské potiZe

ReZim B se ma uplatnit na ptipady prekazek v praci podle ustanoveni
§ 207 pism. a) Zakoniku prace (prostoj - viz shora) a ustanoveni § 209
Zakoniku prace (Caste¢na nezaméstnanost), kdy pri¢inou piekazky je
epidemiologicka situace v souvislosti s COVID-19.

Rozhodujici je vyse skutecné vyplacenych ndhrad mezd, to znamen3,
Ze neni vyznamné, zda zameéstnavatel poskytuje pouze zakonné mini-
mum (u prostoje 80 % primérného vydélku, u Castecné nezaméstnanosti
60 % primeérného vydélku), nebo zda poskytuje ndhradu mzdy ve vyssi
nez zakladni vymére; nikdy vSak z povahy véci nemiiZe prekrocit 100 %.

V zminéném reZimu c¢ini vyse prispévku 60 % z vyplacené nahrady
mzdy, véetné verejnopravnich odvodi. Maximalni mésic¢ni vySe prispév-
ku na jednoho zaméstnance ¢ini 29 000 K¢ mési¢né bez ohledu na pocet
dni v kalendainim mésici a délku trvani pirekazek.

Procesni stranka uplatnéni naroku na prispévek je nasledujici:

4 Poddni Zddosti - primarné prostiednictvim webové aplikace!¢ Zada-
tel poda zadost o poskytnuti prispévku;

& Uzavreni dohody - nasleduje uzavireni dohody s Uradem prace Ceské
republiky. Znéni dohody se automaticky generuje na konci procesu
podavani zadosti, pficemZ odeslanim Zadosti se dohoda povazuje za
podepsanou ze strany zadatele. Z hlediska obcanskopravni dpravy
kontrakta¢niho procesu jde o zavaznou nabidku na uzavieni smlou-

16 BliZe viz Antivirus MPSV. In: Ministerstvo prdce a socidlnich véci Ceské republiky [online].
2020 [cit. 2020-08-09]. Dostupné z: https://antivirus.mpsv.cz/.
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vy.17 Urad prace Ceské republiky neni povinen dohodu uzavtit. Po-
kud se rozhodne pro jeji uzavieni, zasle dohodu opattenou elektro-
nickym podpisem zpét datovou schrankou zadateli; pivodni znénfi
manualu zpétné zasilani dohody s elektronickym podpisem nepied-
pokladalo;

Poddni prehledu - po uzavieni dohody Zadatel mize uplatnit narok
na piispévek predloZenim piehledu vyiuctovanych mezd na formulari
dostupném ve webové aplikaci programu. Pro kazdy z rezimt je ur-
Cen jiny formulaf; neni tudiZ vyjimec¢né, Ze zaméstnavatel podava
vmeésici oba formulare ajeden zaméstnanec muze byt zahrnut do
obou. Prehled se podava vzdy do konce nasledujictho kalendainiho
mésice; stanoveni této lhity se ukazalo problematické v okamziku,
kdy zaméstnavatel nemél podrobné informace k tomu, zda absence
zaméstnance vzameéstnani je zplsobena docasnou pracovni ne-
schopnosti nebo karanténou - tyto nejasnosti nastavaly v situaci, kdy
byla karanténa nafizovana oSetfujicim 1ékafem, ktery k jejimu nafi-
zeni vyuzival systém e-neschopenky, ktery je vSak urcen k natizovani
docasné pracovni neschopnosti, a nikoli karantény;

Poskytnuti prispévku - prispévek se vyplaci na bankovni tucet za-
méstnavatele/Zadatele.

K programu Antivirus jesté nékolik poznamek.

[ ve stavajicim nastaveni programu Antivirus plati, Ze v ramci jedno-

ho zaméstnavatele, respektive v ramci jedné provozovny mohou byt za-
meéstnanci v riznych rezimech, tedy jak v rezimu A, tak vreZimu B, a to
jak v rozsahu celého uvazku, tak pouze v jeho ¢asti. Také neni vylouceno,

aby

se u zameéstnance v pribéhu mésice rezim zménil. Spravné a disled-

né rozliSovani obou rezimi je ptitom, dle vSeho, pro fadu zaméstnavatel
slozité. To je problém, zejména pokud program stavi na principu, Ze spl-
néni podminek Zadatel Cestné prohlasuje a materialni naplnéni bude
eventualné kontrolovano az ex post.18

17 Je celkem legitimni otazka, kolik z Zadateld se s obsahem dohody skute¢né seznami.

18 Pri

podani zZadosti Zadatel ve vztahu k predepsanym podminkam jejich naplnéni prohla-

Suje: ,Za spravnost stanoveni prislusné prekazky v praci a dodrzovani ptislusnych usta-
noveni Zakoniku prace je plné odpovédny zaméstnavatel. Kontrola jejich dodrzovani na-
lezi do kompetence Statniho Uradu inspekce prace. Pfipadné chybné stanoveni piekazky
v praci vSak neni porusenim dohody o poskytnuti prispévku a nemd navaznost na jeho
pripadné vraceni, byla-li ndhrada mzdy zaméstnanci skute¢né vyplacena. Pfipadné sank-

ce

z poruseni pracovnépravnich predpist je vsouladu s nimi opravnén stanovit Statni

urad inspekce prace.”
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Vedle toho je ale potieba vidét i soukromopravni rovinu. Konkrétné,
pokud by byla prekazka nespravné kvalifikovdna a zaméstnanci by byla
poskytnuta ndhrada mzdy v niZs$i nez zadkonné vymére,1 vznika zde jed-
nak pohledavka zaméstnance za zaméstnavatelem, a jednak Ize uvazovat
o naplnéni divodi pro okamzité zruSeni pracovniho poméru ze strany
zameéstnance podle ustanoveni § 56 odst. 1 pism. b) Zakoniku prace.

Druhd pozndmka sméfuje k (¢astecné pochopitelné) tendenci statu
vyloucit odpovédnost za $kody zptlisobené protiepidemiologickymi opat-
Fenimi.

V &lanku IX dohody uzavirané s Uradem prace Ceské republiky, ktery
je oznacen jako ,Narovnani, se uvadi: ,Smluvni strany se ve smyslu § 1903
a ndsl. zdkona & 89/2012 Sb. Obéansky zdkonik, ve znéni pozdéjsich pred-
pist, dohodly, Ze uzavienim této dohody jsou vyrovndny veskeré ndroky
zaméstnavatele viici Ceské republice z titulu ndhrady Skody zpiisobené
opatienimi a krizovymi usnesenimi Vlddy Ceské republiky, vydanymi na zd-
kladé usneseni Viddy Ceské republiky ¢. 194 ze dne 12. biezna 2020, kterym
vidda v souladu s ¢ldnkem 5 a 6 tstavniho zdkona ¢ 110/1998 Sb. o bez-
pecnosti Ceské republiky vyhldsila pro tizemi Ceské republiky z diivodu
ohroZeni zdravi v souvislosti s prokdzdnim vyskytu koronaviru (oznacova-
ny jako SARS CoV-2) na tizemi Ceské republiky nouzovy stav a ve smyslu § 5
pism. a) aZ e) a § 6 zdkona ¢ 240/2000 Sh. o krizovém Fizeni a o zméné né-
kterych zdkonu (krizovy zdkon), ve znéni pozdéjsich predpist, pokud se
jednd o Skody vzniklé z titulu zdkonné povinnosti zaméstnavatele uhradit
zaméstnanciim ndhradu mzdy nebo platu prislusejicich zaméstnanci pri
prekdzkdch v prdci uvedenych v cldnku Il této dohody, vzniklé v dobé, za
kterou ndleZi zaméstnavateli prispévek dle této dohody. 20

19 Krom toho, Ze jde o prestupek podle Zdkona ¢ 251/2005 Sb. o inspekci prdce, ve znéni poz-
déjsich predpisti.

20 Charakterové podobné formulace lze nalézt iv pravnich predpisech upravujicich jiné
subvence a podpory v souvislosti s COVID-19, nap¥iklad v Zdkoné ¢ 159/2020 Sb. o kom-
penzacnim bonusu v souvislosti s krizovymi opati'enimi v souvislosti s vyskytem koronaviru
SARS CoV-2, ve znéni pozdéjsich predpisii; nebo v Zdkoné ¢ 300/2020 Sb. o prominuti po-
Jjistného na socidlni zabezpeceni a prispévku na stdtni politiku zaméstnanosti placeného né-
kterymi zaméstnavateli jako poplatniky v souvislosti s mimorddnymi opati'enimi pri epide-
mii v roce 2020 a o zméné zdkona ¢. 187/2006 Sh. o nemocenském pojisténi, ve znéni poz-
déjsich predpisii, kterym se zavadi tzv. Antivirus C. Této tendenci lze rozumét, nebot’ $iro-
ké uplatnéni naroki na ndhradu $kod zptisobenych ochrannymi opatfenimi, odmyslime-li
si tézkosti, které by byly ze strany vériteld spojeny s uplatnénim naroku (zejména vydéis-
leni vzniklé $kody je problematické, nebot se jedni o poméfeni stavu, ktery nastal v di-
sledku opatfeni, a stavuy, ktery by zde byl bez jejich provedeni), by vedlo k téméf jistému
bankrotu vefejnych financi. Na druhou stranu se zda byt korektnéjsi a Cestnéjsi cesta vy-
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S ohledem na skutec¢nost, Ze se znéni dohody generuje aZ v posled-
nim kroku vytizovani Zadosti (a dfive k mani neni), a jelikoz je zde silna
pochybnost o tom, Ze se viibec nékdo se znénim dohody seznamil, bylo
by mozné takovou praktiku (v¢lenéni ujednani o narovnani vyminéného
silnéjsi stranou nakonec fakticky adhezni smlouvy, kterou spolukontra-
hent jisté necetl) z hlediska béznych zvyklosti kontraktacniho procesu
povazovat za nemravnou. Timto aspektem by vSak mélo smysl se zaobi-
rat jediné, pokud by ujednani mélo néjaky redlny negativni dopad na
prava slabsi strany, coZ vsak, zda se, nema.

Diivodem je fakt, Ze jen obtizné lze vyplacenou nahradu mzdy ze
strany zaméstnavatele kvalifikovat jako Skodu, ktera vznika v pric¢inné
souvislosti s narizenymi ochrannymi opatfenimi. Jednak v radé pripadi
je ndhrada nizsi nez mzda, ktera by byla byvala zaméstnanci vyplacena,
a co je podstatné, tyto (nebo vyssi) penéZni prostiredky by zaméstnavatel
beztak musel vydat. Ze za né nedostava protihodnotu v podobé prace, je
véci druhou. V uvedeném kontextu nicméné skodu predstavuje neproda-
né zbozi podléhajici zkaze, zisk, ktery usel kvili uzavieni provozovny,
omezeni vyroby, a tak dale. Téchto $kod se vsak dohoda nijak nedotyka.

V zminéné souvislosti lze teoreticky uvazZovat o naroku na kompen-
zaci rozdilu mezi vyplacenou ndhradou mzdy a mzdou, které by byval
zaméstnanec dosahl, pokud by opatieni vydana nebyla. Téchto narokd se
nicméné dohoda s ohledem na jeji smluvni strany dotykat nemuze.

3.2 Antivirus C

Vedle programu Antivirus, jak byl popsan v predchozim bodé, byl zako-
nem ¢.300/2020 Sb. zaveden dalsi kompenzacni a podplrny nastroj,
jimz je prominuti pojistného na socialni zabezpeceni a prispévku na stat-
ni politiku zaméstnanosti placeného zameéstnavatelem za mésice Cerven,
Cervenec a srpen roku 2020. Uvedeny nastroj je oznacovan také jako An-
tivirus C.

svétlovat, Ze krizovy zdkon, a ani jiné predpisy, které pocitaji se vznikem prava na nahra-
du $kody viidi statu pii mimotradnych udalostech a jejich odvraceni, nebyly psany na tuto
situaci, a fakticky na ni ani nemohou dopadat; byly psdny na zabaveni hromady pisku
kvili vytvorfeni protipovodiiové hraze v dobé lokalni povodné, pro strzeni jednoho domu,
aby se umoznil odtok povodiiové vody, a tak dale. Potajmu strkat ujednani o narovnani do
dohod, ménit ucelové predpis, podle kterého se vyhlaSuji ochranna opatreni, s tim, Ze si
toho snad nikdo nevs$imne, to, bohuzel, neni diikaz vyspélé politické kultury a pravniho
statu.
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Stru¢né, nastroj cili na mensi zaméstnavatele, konkrétné na zameést-
navatele zaméstnavajici nejvySe 50 zaméstnancli v pracovnim pomeéru,
kter{ jsou dcastni nemocenského pojisténi. Jeho Gcelem je opétovné pod-
pora udrzeni zaméstnanosti ve mzdové sféie; zameéstnavatelé odmeénujici
zameéstnance platem jsou z programu vylouceni.

Vznik naroku na podporu je vystavén na srovnavani jednotlivych
mésicl (Cerven, Cervenec a srpen 2020) se stavem v bireznu 2020.

Narok na prominuti pojistného (zjednoduSené feceno) ma zamést-
navatel, ktery je datiovym rezidentem v Ceské republice nebo v jiném
Clenském staté Evropské unie, pripadné Evropského hospodaiského pro-
storu, pakliZe v poslednim zdanovacim obdobi dané z pi{jmu dosahl vét-
$iny pifjmi na tizemi Ceské republiky, jestlize:

4 pocet zaméstnancl v pracovnim poméru, ktef{ jsou i¢astni na nemo-
cenském pojisténi, nepresahuje k poslednimu dni kalendainiho mé-
sice, za ktery se prominuti uplatiiuje, 50;

4 pocet zaméstnanci (v pracovnim poméru, Gcastnych na nemocen-
ském pojisténi) v poslednim dni mésice, za ktery se prominuti uplat-
nuje, ¢ini alespoii 90 % z poctu téchto zaméstnancti (v pracovnim po-
méru, ucastnych na nemocenském pojisténi) k poslednimu dni mési-
ce birezna 2020 (neni pritom rozhodné, zda se jedna o totozné fyzic-
ké osoby);

4+ Uhrn vymétovacich zaklad zaméstnanci v pracovnim poméru,
ucastnych na nemocenském pojisténi, za kalendarni mésic, za ktery
se prominuti uplatiiuje, dosahuje alesponi 90 % thrnného vymérova-
ciho zdkladu zaméstnancl v pracovnim pomeéru, ucastnych nemo-
cenského pojisténi, za mésic biezen 2020. Do vymétovaciho zakladu
se zahrnuje i ndhrada mzdy po dobu ptekazek v praci;
radné odvedl pojistné, jehoz poplatnikem je zaméstnanec;
necerpa v daném meésici podporu z programu Antivirus A nebo B;
neni poskytovatelem zdravotnich sluzeb, jehoZ zdravotni sluzby jsou
aspon ¢astecné hrazeny z vetfejného zdravotniho pojisténi na zakladé
smlouvy se zdravotni pojistovnou, pokud ma podle pravniho predpi-
su narok na kompenzaci zohlednujici naklady a vypadky v poskyto-
vani hrazenych sluzeb, vzniklé v diisledku epidemie COVID-19.

-+

Podpora se realizuje tak, Ze v ramci piehledu odesilaného piislusné
okresni spraveé socialniho zabezpeceni (pro tyto ptipady je uréen zvlastni
formular) se do celkového vymérovaciho zdkladu nezahrne vymérovaci
zaklad zaméstnance, vici kterému je narok na podporu uplatiiovan; pra-

STUDIES 113



o I SOCIETAS ET IURISPRUDENTIA
D | 2020, ro¢nik VIIL, ¢islo 3,s.93-117

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

covni pomér takového zaméstnance musf trvat k poslednimu dni v mésici
ajeho pracovni pomér nesmi byt vypovédén z diivodli podle ustanoveni
§ 52 pism. a) az c) Zakoniku prace, pricemz maximalni vySe vymétovaci-
ho zakladu, kterou lze nezahrnout, ¢ini 1,5-nasobek primeérné mzdy
v narodnim hospodarstvi (pokud by byl vymérovaci zaklad vyssi, ve
zbytku se zahrne a pojistné zaméstnavatel odvede).

O Antiviru C, vice jak o pfedchozich dvou - Antiviru A a B, o nichZ by-
lo pojednano shora, pravdépodobné plati zmiriované ,slibem nezarmou-
tis“. Je totiZ otazkou, v kolika pripadech realné zaméstnavatelé na podpo-
ru mohou dosahnout. Jednak se do pocti zaméstnancti zahrnuji i zamést-
nanci, ktefi vdanou dobu nepracuji kvili prekazkam v praci, at jiz jde
o rodi¢ovskou dovolenou, nebo jsou na jiné prekadzce v praci na strané
zaméstnance (napiiklad oSetiuji dité mladsi 10 let nebo jiného ¢lena do-
macnosti, a tak podobné - viz ustanoveni § 191 Zakoniku prace - kvili
zruSeni Skolni vyuky, letnich tabord, a tak dale), a jednak (zejména v kor-
poratni sféie) je pomérné bézné, Ze piredchozi rok byva z hospodaiského
hlediska vyhodnocen s urc¢itym zpozdénim. Ro¢ni odmény za dobré vy-
sledky v uplynulém roce jsou tak zpravidla vyplaceny v bireznové mzdé.
Zakon ve vztahu k Antiviru C nerozliSuje diivod vyplaceni urcitého mzdo-
vého plnéni, to znameng, Ze byla-li ro¢ni odména vyplacena ve mzdé za
mésic birezen, vezme se za rozhodny vymétovaci zaklad cela ¢astka, tedy
vCetné rocnich odmén. Podminka nejvyse 10 % poklesu thrnného vymeé-

fovaciho zakladu bude za téchto okolnosti naplnéna jen tézko.

Zavérecné poznamky

Neni vylouceno, Ze pfi dostatetném (i asovém) odstupu bude moZné
v ramci jednotlivych, na prvni pohled nesourodych podpitirnych nastrojt
najit jednotici logickou linku. To ale vlastné neni podstatné.

Podstatné je, Ze (vyjma Antiviru A a B) podpora prichazi relativné
pomalu - ani ne tak ve smyslu vyplaceni financ¢nich prostredkd, jako spi-
Se z hlediska taktického zvazovani dalSich krokt na strané zaméstnavate-
18; avahy o budoucim sméfrovani, o zruseni mist, o zméné vyroby, o uza-
vireni ¢i zruSeni provozu (nebo jeho ¢asti), o nacerpani prozatimnich pro-
voznich financnich prostiedkd z jinych zdrojd, to vSe vyZaduje jasné a jis-
té informace v relativné kratké dobé.

Druhd, a moZna jesté podstatnéjSi vytka zni, Ze z hlediska zejména
mens$ich zaméstnavatell, tj. malych podnikatelti aZivnostnikil je cely
komplex prilis slozity a jen velice obtizné bez odborné pravni pomoci po-
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chopitelny, uchopitelny a realizovatelny. A ptitom, jak bylo naznaceno
shora, byvala by stacila ivodem jina klasifikace dané situace, konkrétné
jeji vyhodnoceni jako Zivelni udalosti, coz by v fadé aspektli umoziovalo
jednotlivé nastroje zjednodusit, respektive fadu z nich spojit v jeden na-
stroj.

Je otazkou, do jaké miry jsou zde priblizené (a dalsi) nastroje efek-
tivni, do jaké miry funguji. Holedbani se politickych predstavitell ve sdé-
lovacich prostiedcich ohledné fungovani programd, zejména v ¢ervnu
a v ¢ervenci, bylo jen mlacenim prazdné slamy.

Plosna opatieni prisla v bireznu, pricemz drtiva vétSina zaméstnava-
telli, vezouci se na viné predchoziho ristu a prosperity, v bieznu a v dub-
nu zvazovala, kalkulovala a vyckavala. Rozhodnuti o organizacnich zmé-
nach tudiz ptrichazela nejdtive v dubnu, ptipadné v kvétnu, tj. v dubnu,
respektive v kvétnu zacaly byt pracovni poméry nejdrive vypovidany. To
znamena skonceni pracovniho poméru nejdiive na konci ¢ervna, respek-
tive na konci Cervence. Taktéz nelze pominout, Ze fada ze zaméstnanct,
jejichz pracovni pomér mél byt z divodd organizacnich zmén vypovézen,
mohla byt v ochranné dobé kviili péci o dité do 10 let véku, a tak dale, to
znamend, Ze jejich pracovni poméry byly vypovidany aZ v prazdninovych
mésicich.

Jinak feceno, nejdrive zari nam ukaze, jaky je skutecny stav.

Druha souvisejici otazka zni, do jaké miry je rozumné prostirednic-
tvim riiznych subvenci a dalSich nastroji usilovat o konzervaci pivodni
situace na trhu prace; nikoli vyjimecné mize byt systém izneuzit ve
smyslu, Ze se skonceni pracovniho poméru prostrednictvim ¢erpani pod-
por odsune v ¢ase na dobu, kdy odstupné jizZ nebude vypocitavano z pr-
vého kalendainiho ctvrtleti, tedy za obdobi zahrnujici odmény, které by
jej navysovaly, a tak podobné.

Nejvice znepokojiva je ale jind véc. Tou jsou aktudlni trendy ve vetej-
nych rozpoctech afinancich. Zjevné totiz nevychazi rovnice ,rozddme
podpory, bonusy a benefity a promineme pojistné odvody“ ve spojeni
s ,pridame dlichodclim a navysSime platy ve verejné sfére, zruSime super-
hrubou mzdu a sniZime si tak prijem statniho rozpoctu“. Takova rovnice
ma sama zaporna znaménka. Jeji vysledek tak muize byt jen tézko kladny.
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Diskriminace Zen v politickém Zivoté:
O protidstavnosti vyrovnavacich opati-eni
v durynském volebnim ziakonu!

Discrimination of Women in Political Life:
On the Unconstitutionality of Countervailing Measures
in the Thuringian Electoral Act

Lenka Scheu

Abstract: The paper deals with the change of the Thuringian electoral leg-
islation, which introduced the mandatory so-called zipping on candidate
lists for the provincial elections. The parity law had an impact on the filling
of candidates for charters and free and equal elections. This method of sup-
porting the increase of women'’s participation in public life has been de-
clared unconstitutional by the Thuringian Constitutional Court.
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Abstrakt: Prispévek se zabyvd zménou durynské volebni legislativy, jeZ za-
vedla povinné tzv. zipovdni na kandiddtnich listindch do zemskych voleb.
Paritni zdkon mél vliv na obsazovdni kandiddtii na kandiddtni listiny a na
svobodné a rovné volby. Tento zpiisob podpory zvyseni ucasti Zen na verej-
ném Zivoté byl Durynskym tistavnim soudem prohldsen za protitstavni,

Kli¢ovd slova: Ustavni prdvo; volebni zdkon; tstavnost; diskriminace; kan-
diddtnfi listiny; Durynsko; Spolkovd republika Némecko.

Uvod

Prosazovani materialni rovnosti Zen a muzi je dlouhodobou strategii fe-
ministickych organizaci i lidskopravnich organt.2 Za specificky problém

1 Prispévek vznikl v ramci vyzkumného pobytu na Fachhochschule Burgenland ve dnech
13. tervence a% 17. &ervence 2020, zajisténého Ustavem statu a prava Akademie véd Ces-
ké republiky, v.v.i. Autorka by rada podékovala pani Univ.-Prof. Dr.Sc. Dr. h.c. Irené Zavrl,
Ph.D., za cenné rady, postiehy a vstficnost.

2 V Ceské republice byl dne 22. dubna 2009 na navrh Rady vlady pro rovnost Zen a muzi
ziizen Vybor pro vyrovnané zastoupeni Zen a muzi v politice a rozhodovacich pozicich,
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v oblasti zrovnopravnéni Zen a muzi Ize povazovat plisobeni Zen v politi-
ce. Statistika dokazuje, Ze v Ceské republice je pomérné nizké zastoupeni
Zen v politickych stranach a mezi ¢leny volenych zakonodarnych sbord.
Co se tyka podilu Zen nominovanych ve volbach do Poslanecké snémovny
Parlamentu Ceské republiky v letech 2010, 2013 a 2017, pohyboval se na
30 %-ech. Podil zvolenych Zen se pohyboval okolo 20 %. V Senatu Parla-
mentu Ceské republiky je situace obdobna. Vletech 2010, 2012, 2014
a 2016 se podil Zen nominovanych a zvolenych pohyboval okolo 20 %.3

V naSem ptispévku chceme podrobnéji predstavit novelu durynské-
ho volebniho zakona, kterou byla do tohoto piedpisu zavedena povinnost
tzv. zipovani pri sestavovani kandidatnich listin, a jeji nasledné zruseni
Durynskym dstavnim soudem. Chceme hodnotit argumenty Durynského
ustavniho soudu ve svétle principu rovnosti Zen a muzi. Ackoli problém
zastoupeni Zen v politice je na prvni pohled specificky, jsou tvahy Duryn-
ského tustavniho soudu relevantni téZ v $irSim kontextu antidiskriminac-
niho prava.

Situace v Ceské republice

Jednim zcild antidiskrimina¢niho snaZeni se staly kandidatni listiny
v ramci raznych demokratickych voleb. Jako priklad Ize uvést doporuce-
ni* Vyboru pro odstranéni vSech forem diskriminace Zen,5 ve kterém byla
Ceska republika vyzvana, aby zménila sviij volebni zdkon a zavedla tzv.
»Zipové pravidlo“¢ pro volbu kandidatt. Vybor pro odstranéni vsech fo-
rem diskriminace Zen Ceské republice doporudil, aby ptijala Gi¢inna opat-
feni a stanovila konkrétni cile a konkrétni ¢asovy rdmec pro zvyseni za-
stoupeni Zen v zdkonodarnych sborech, vladé a organech verejné spravy,
zejména pak na vyssich drovnich. V doporuceni bylo také navrzeno pftije-

jehoz poslanim je, mimo jiné, i projednavani opatfeni pro vyrovnané zastoupeni Zen
a muzi v politice a rozhodovacich pozicich.

BliZe viz Zastoupeni Zen v Senatu CR. In: Férum 50 % [online]. 2020 [cit. 2020-08-21].
Dostupné z: https://padesatprocent.cz/cz/statistiky/zastoupeni-zen-a-muzu-v-politice/
senat-cr.

BliZe viz odst. 27. Consideration of Reports Submitted by States Parties under Article 18 of
the Convention: Concluding Observations of the Committee on the Elimination of Discrimi-
nation against Women: Czech Republic [2010-11-10]. Umluva Vyboru Organizace Spoje-
nych narodd pro odstranéni diskriminace Zen, 2010, UN Doc. CEDAW/C/CZE/CO/5.
Anglicky United Nations Committee on the Elimination of Discrimination against Women.
Pravidlo spociva v pozadavku na zastoupeni obou pohlavi v kazdém uréeném po sobé
jdoucim poctu kandidatid (naptiklad trojici) na kandidatnich listinach.
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ti zdkonnych kvét a zavedeni pfiméienych sankci v pripadé nedodrzova-
ni téchto kvot.

V navaznosti na zminéné doporuceni zpracovalo Ministerstvo vnitra
Ceské republiky v roce 2015 navrh zakona,” jehoZ pfedmétem bylo zave-
deni minimalniho proceduralniho zastoupeni (kvot) Zen (i muzli) na kan-
didatnich listinach pro volby do Poslanecké snémovny Parlamentu Ceské
republiky a do krajskych zastupitelstev. Cilem navrhu bylo dosaZen{ vét-
$tho zapojeni Zen do verejného a politického Zivota prostfednictvim za-
stupitelskych sbort. Navrh pozadoval, aby na kandidatnich listinach do
Poslanecké snémovny Parlamentu Ceské republiky a do krajskych zastu-
pitelstev byl v prvni trojici alespon jeden kandidat opac¢ného pohlavi
a aby celkové zastoupeni kazdého pohlavi na kandidatni listiné bylo ale-
sponl 40 %. Sankc{ za nesplnéni uvedeného poZadavku mélo byt sniZeni
piispévku na mandat poslance Poslanecké snémovny Parlamentu Ceské
republiky nebo ¢lena zastupitelstva kraje o 30 %.

Podle diivodové zpravy ke zminénému navrhu zakona Zeny obecné
Celi vétSimu mnozstvi pirekazek nez muzi, které jim znesnadnuji ucast ve
volenych organech. Mezi tyto prekazky patii naptriklad omezend mozZnost
ovliviiovat proces nominaci uvnitf politickych stran a prisnéjsi méritka
kvalifikace pro politické funkce uplatiiované ze strany piedstavitell poli-
tickych stran. Podle uvedené dlivodové zpravy Zeny Casto vnimaji volebni
prostredi jako negativné zaujaté vici Zenam a c¢astéji nez muzi se neciti
byt ke kandidature kvalifikovany.

Navrh novely byl Vladou Ceské republiky projednan dne 1. ¢ervence
2015, avSak nebyl schvalen. Proti byli ministfi hnuti ANO i KDU-CSL, a to
s odiivodnénim, Ze nelze Zeny do kandidatury nutit.8 Podle kritikt se di-
vodova zprava k navrhovanému zakonu nijak nevypoiadala s ustavné-
pravnimi aspekty predmétné problematiky, zejména pak se zasadou svo-
bodnych voleb, ktera zahrnuje skutecnou moznost vybéru, a se zasadou

N}

Blize viz Ndvrh zdkona, kterym se méni zdkon ¢ 247/1995 Sb. o volbdch do Parlamentu
Ceské republiky a o zméné a doplnéni nékterych dalsich zdkonii, ve znéni pozdéjsich predpi-
sti, zdkon ¢ 130/2000 Sb. o volbdch do zastupitelstev krajii a o zméné nékterych zdkont, ve
znéni pozdéjsich predpisu, azdkon ¢ 424/1991 Sb. o sdruZovdni v politickych strandch
a v politickych hnutich, ve znéni pozdéjsich predpisii, &j. predkladatele MV-75344-4/LG-
2014.

BliZe viz CERMAKOVA, J. VIdda odmitla navrh CSSD na kvéty pro Zeny na kandidatkach.
In: iROZHLAS [online]. 2015-07-01 [cit. 2020-08-21]. Dostupné z: https://www.irozhlas.
cz/zpravy-domov/vlada-odmitla-navrh-cssd-na-kvoty-pro-zeny-na-kandidatkach_2015
07011623_mvydrova.
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rovného volebniho prava - tedy s rovnou moznosti vSech, a to jak v ob-
lasti aktivniho volebniho prava, tak i v oblasti pasivniho volebniho prava.
V ptipadé prijeti navrhu novely by hrozilo, Ze by nékdo chtél kandidovat,
spliioval by pro kandidaturu Ustavou Ceské republiky? a zdkonem stano-
vené podminky, ale fakticky by kandidovat nemohl, nebot pied nim by
nebyl kandidat opa¢ného pohlavi. V souvislosti s pasivnim volebnim pra-
vem je vék jedinym moZnym omezenim vSeobecného volebniho prava,
které Ustava Ceské republiky pripousti. Dal$i podminky vykonu volebni-
ho prava musi byt posuzovany v souladu s ¢lankem 3 Listiny zakladnich
prav a svobod!? a s obecnym principem zakazu diskriminace. Pokud jde
o pasivni volebni pravo a vztah k principu rovnosti, pak v souladu s judi-
katurou Ustavniho soudu Ceské republiky!! plati, Ze princip rovnosti ne-
ma absolutni charakter a jde tedy o rovnost relativni.12

V navaznosti na rozhodnuti Vlady Ceské republiky neschvalit pravi-
dla pro zastoupeni Zen a muzl na kandidatnich listinach byl ministrem
pro lidska prava, rovné piileZitosti a legislativu zpracovan a Vladé Ceské
republiky predloZzen Akc¢ni plan pro vyrovnané zastoupeni Zen a muzi
v rozhodovacich pozicich na 1éta 2016 az 2018. Ak¢ni plan byl schvalen
usnesenim Vlady Ceské republiky & 632 ze dne 11. ¢ervence 2016. Pres-
toZze Vlada Ceské republiky novelu volebnich zakonii zavadéjici tzv. zipo-
vé pravidlo nepfijala, i diky jinym nelegislativnim opatfenim se zastou-
peni Zen v politice v Ceské republice postupné zvysuje.13

9 BliZe viz ¢lanky 19 a 102 Ustavniho zdkona ¢& 1/1993 Sb. Ustava Ceské republiky, ve znéni
pozdéjsich predpisu.

10 BliZe viz ¢lanek 3 Listiny zdkladnich prdv a svobod; a Ustavni zdkon & 2/1993 Sb., ve znéni
tistavniho zdkona ¢. 162/1998 Sb.

11 BliZe viz Usneseni Ustavniho soudu Ceské republiky ze dne 8. prosince 1998, sp. zn. L. US
360/98, publikovdno pod ¢ U 74/12 SbNU 545 (Rovnost aktivniho volebniho prdva).

12 BliZe viz RYCHETSKY, P., T. LANGASEK, T. HERC, P. MLSNA, et al. Ustava Ceské republiky:
Ustavni zdkon o bezpecnosti Ceské republiky: Komentdr. 1.vyd. Praha: Wolters Kluwer,
2015. 1196 s. ISBN 978-80-7478-809-3. Pravni stav komentare ke dni 1. srpna 2014.

13 BliZe viz Pisemnd informace o krocich ucinénych pri realizaci doporuceni Vyboru OSN pro
odstranéni diskriminace Zen tykajicich se podpory vyssiho zastoupeni Zen v politice (dopo-
ruceni ¢ 23) a sterilizaci provedenych v rozporu s prdvem (doporuceni ¢. 29), vztahujici se
k Umluvé OSN o odstranéni viech forem diskriminace Zen za obdobf od 23. tinora 2016 do
31. prosince 2017 [online]. 2020. 7 s. [cit. 2020-08-21]. Dostupné z: https://www.vlada.
cz/assets/ppov/rovne-prilezitosti-zen-a-muzu/dokumenty/Pisemna-informace-o-kro-
cich-ucinenych-pri-realizaci-doporuceni-Vyboru-OSN-pro-odstraneni-diskriminace-zen.
pdf.
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1 Paritni zakonodarstvi v Némecku

V Némecku byl paritni zdkon schvdalen jako prvni v Braniborsku v roce
2019. V pripadé voleb by se pii sestavovani volebniho seznamu mély zo-
hlednit stejné muzi i Zeny. Pro némeckého tstavniho pravnika Otto De-
penheuera slo o otevirené poruseni ustavy, kdy doslo k preméné ,objek-
tivniho prava“ na zdkonnou povinnost. Podle Depenheuera je timto fak-
ticka rovnost Zen v zemském snému pravné podporena legalnim poza-
stavenim zakladnich pilifd demokratického procesu, a to svobody a rov-
nosti volby. Politické strany v Braniborsku podle néj jiz nemohou svo-
bodné nominovat své kandidaty, ale museji sestavovat stejny pocet muzi
a zen na kandidatni listinu. Obc¢ané jsou tedy omezeni ,vybérem* téchto
paritnich kandidati. Podle Depenheuera je netstavnost tohoto zakona
zfejma. Vynuceni politicky legitimniho cile (rovnost mezi muZi a Zenami)
pomoci poruseni zdkladnich demokratickych principd (svobody a rov-
nosti volby) podle néj vzdoruje duchu oteviené tistavy. Navic, branibor-
ska uprava predpoklada, Ze kandidat, ktery se neciti byti ani Zenou ani
muZzem, miiZe svobodné urcit, do které skupiny chce byt zaiazen. Avsak
pravé takové rozdélovani oznacil Spolkovy tustavni soud za protiustav-
ni.1* Braniborsky paritni zadkon je v soucasné dobé podroben dstavnimu
prezkumu.

2 Novela durynského volebniho zakona

Jako vyznamna inspirace mize slouZzit nedavny rozsudek Durynského
ustavniho soudu, ktery posuzoval durynsky zdkon z ¢ervence 2019, za-
vadéjici striktni zipovani v poméru 1:1 na kandidatnich listinach. V této
Casti chceme predstavit hlavni argumenty podporovatell i odptirci du-
rynského zakona ahlavni zavéry Durynského tustavniho soudu. Nejde
pouze o zastoupeni Zen na kandidatnich listinach, ale i o otazku, zda né-
které ustavnépravni zavéry Durynského dstavniho soudu nemohou byt
relevantni téZ v jinych oblastech, kde jsou upraveny pevné kvéty ve pro-
spéch Zen.

S timyslem dostat vice Zen do durynského zemského parlamentu byl
v roce 2019 novelizovan durynsky volebni zakon o volbach do zemského

14 Podrobnéji viz DEPENHEUER, O. Paritdtsgesetz: Contra: Guten Gewissens in die gelenkte
Demokratie. In: Cicero Online [online]. 2019-02-18 [cit. 2020-08-21]. Dostupné z: https://
www.cicero.de/innenpolitik/paritaetsgesetz-brandenburg-rechtsstaat-moralismus-ver-
fassungsbruch/plus.
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parlamentu.’> Navrh novely zdkona predloZily dne 20. bfezna 2019 par-
lamentni skupiny stran Die Linke (Levice), SPD (Sociadlné-demokraticka
strana) a Biindnis 90/Die Griinen (Zelen{). Navrh byl schvalen s ti¢innosti
od 1.ledna 2020. Novelou byl do § 29 volebniho zakona, ktery se tyka
stanoveni kandidatnich listin, nové zarazen odst. 5, ktery zni: ,Kandidatni
listina se zapliiuje stridavé Zenami a muzi, pricemzZ prvni misto miiZe byt
obsazeno Zenou nebo muzem. Osoby registrované v registru osobniho stavu
jako ,diverse” se mohou uchdzet o misto na kandiddtn{ listiné bez ohledu
na poradi. Po této osobé by méla kandidovat Zena, pokud je na seznamu
pred touto osobou uveden muz. Pokud po osobé se statusem , diverse” kan-
diduje Zena, musi byt na misté pred touto osobou uveden muZ Pokud po
osobé se statusem ,diverse” kandiduje muz, musi byt na misté pred touto
osobou uvedena Zena."“

Do § 30 predmétného volebniho zdkona byla dale doplnéna véta, kte-
ra znéla: ,Nominace, které nesplituji poZadavky § 29 odst. 5, budou zamit-
nuty. Nominace, které spliiuji poZadavky § 29 odst. 5 jen dstecné, budou
prijaty pouze v té cdsti, jeZ poZadavky spliiuje (Cdstecné odmitnuti). To pla-
ti také pro vymazdni jednotlivych kandidatur, které porusuji ustanoveni
§29odst. 5.

Jiz v okamziku pftijeti zdkona existovaly obavy o jeho tstavni kon-
formitu. Odptrci navrhu kladli otazky, zda Slo opravdu o krok smérem
k rovné demokratické ucasti ve volbach nebo k neopravnénému zasaho-
vani do prav politickych stran, zejména v otazce personalni politiky.16

3 Argumentace odpiircii paritniho zakona

Zakon byl u Durynského ustavniho soudu ve Vymaru napaden dne 16.
ledna 2020 parlamentni stranou Alternative fiir Deutschland (AFD), kte-
ra je v durynském zemském parlamentu zastoupena. Legislativni zakot-
veni genderovych parit na zemskych volebnich listinach pro volby do du-
rynského zemského parlamentu povaZovala navrhovatelka za protiu-
stavni a uvedla, Ze zdkon porusuje zasady volebniho prava a prava stran
na svobodu ¢innosti a rovné piileZitosti. Zadost navrhovatelky na zru$eni

15 Blize viz Thiiringer Wahlgesetz fiir den Landtag (Thiiringer Landeswahlgesetz — ThiirLWG)
[2012-03-28]. GVBIL. 2012 S. 309. V tomto pripadé Slo o sedmou novelizaci daného zako-
na, ze dne 30. ¢ervence 2019 (GVBI. 2019 S. 32).

16 Blize viz Thiiringer VerfGH verhandelt iiber Wahlgesetzdnderung: Ist das Paritdtsgesetz
verfassungsgemafs?. In: Legal Tribune Online [online]. 2020-05-13 [cit. 2020-08-21]. Do-
stupné z: https://www.lto.de/recht/nachrichten/n/verfgh-thueringen-paritaetsgesetz-
quotenregelung-parlament-verfassung-parteien-gleichberechtigung-frauen/.
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prislusnych ustanoveni byla podle Durynského tstavniho soudu odtivod-
néna.

Pravni zastupce Alternative fiir Deutschland, Dietrich Murswiek, pti
Ustnim jednani uvedl, Ze do prav stran bylo novelou nepiipustné zasaho-
vano. Podle néj neni na zakonodarci, aby strandm naiidil, jakou politiku,
vcetné té persondlni musi dodrzovat. Podle jeho vyjadieni bylo nejasné,
co by se stalo stranam, které nenajdou dostatek Zen pro kandidaturu.!”

Parlamentn{ strana Alternative fiir Deutschland namitala, Ze paritni
zakon je neslucitelny se zasadami rovného a svobodného vybéru podle
¢lanku 45 véty 1 durynské tustavy, podle kterého vychazi veskera statni
suverenita z lidu, a ¢lanku 46 odst. 1 durynské tstavy, podle kterého vol-
by jsou obecné, pfimé, rovné a tajné. Z toho podle navrhovatelky vyplyva,
Ze vSichni obc¢ané by méli mit stejnd obcanska prava, nebot' obcanska
rovnost je zakladem principu demokratické legitimity. Omezeni rovnosti
by podle navrhovatelky mohlo byt odiivodnéno pouze samotnou zasadou
demokKkracie nebo jinymi tstavnimi zasadami, které maji stejné postaveni
jako zasada demokracie. Paritni zakon vylucuje podle navrhovatelky ob-
Canskou rovnost, nebot nahradil v§echny rovnocenné obcany dvéma ¢i
tfemi skupinami obcand (obcCant Zen, muzl a,diverse“), z nichz kazda
ma sva vlastni prava. Princip demokracie vSak zna pouze jednotny narod
jako subjekt legitimity.

Zasada rovného volebniho prava je podle navrhovatelky aplikovatel-
na i na pripravu kandidati jednotlivych stran. Paritni zdkon tak zasahuje
do pasivni volebni rovnosti, ktera zahrnuje stejné pravo na kandidaturu
a stejnou $anci byt zvolen do vybrané funkce. Vzhledem k povinné paritni
kvété pro kandidaty bude kazdé druhé misto v seznamu nedosazitelné.
Pocet dosazitelnych mist na seznamu bude sniZen na polovinu a nebudou
tak zaruceny stejné Sance na uspéch ve volbach. SkuteCnost, Ze Zeny
a muzi maji na seznamu stejny pocet mist, je podle Alternative fiir Deut-
schland irelevantni, protoze zaleZi na kazdém jednotlivém uchazeci. Dalsi
nesrovnalost prameni ze skute¢nosti, Ze Zeny a muzi zpravidla nejsou
mezi Cleny vSech politickych stran zastoupeni rovnomérné a Sance na
uspéch se tedy lisi podle toho, ve které politické strané kandidat ¢i kan-
didatka pisobi.

17 Blize viz Thiiringer VerfGH verhandelt iiber Wahlgesetzidnderung: Ist das Paritdtsgesetz
verfassungsgemaf?. In: Legal Tribune Online [online]. 2020-05-13 [cit. 2020-08-21]. Do-
stupné z: https://www.lto.de/recht/nachrichten/n/verfgh-thueringen-paritaetsgesetz-
quotenregelung-parlament-verfassung-parteien-gleichberechtigung-frauen/.
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Paritnim zakonem je dotCena isvobodnda ¢innost politickych stran.
Uvedena svoboda je dotéena tim, Ze podle paritniho zdkona strany jiz
nemohou svobodné rozhodovat o vytvoieni seznami pro zemské volby,
ackoli vybér kandidatli pro parlamentni volby je jednim z jejich nejdile-
zitéjsich rozhodnuti. Podle navrhovatelky strany nebudou moci zcela
volné rozhodovat o svém volebnim programu, jelikoZ budou vystaveny
neprimému tlaku, aby upravily své programy tak, aby byly stejné pritaz-
livé pro kandidujici Zeny a muze. Strany, ve kterych dosud pisobi jen né-
kolik Zen, musi navic masivné naverbovat Zeny jako ¢lenky.

Podle Alternative fiir Deutschland predstavuje paritni zakon tedy
mimoiadné zavazny zasah do svobody voleb a dalsich tistavnich zasad.!8

4 Argumenty zastancu paritniho zakona

Jak plyne z divodové zpravy k navrhu paritniho zadkona, ani pfes tistavné
zarucenou rovnost muzl a Zen v durynské tstaveé nebylo dosazeno rovné
zastoupeni muzl a Zen v zemském parlamentu. Nevyrovnané zastoupeni
v zemském parlamentu mize mit podle autorti zakona dalekosahlé di-
sledky, nebot’ kvalita politickych rozhodnuti zavisi i na rtznych zkuse-
nostech Zen a muzi, jejich perspektivach a zajmech. Podle autori zakona
musi existovat také zakonna povinnost vymahani prava na demokratic-
kou ucast Zen v politice, a to ve smyslu skutecné rovnosti. Podle autor
zakona neutralné formulované piedpisy volebniho zakonodarstvi neza-
rucuji Zendm stejnad prava ve volbach, nebot je pravdépodobné, Ze ve
skutecnosti budou kandidatni listiny nastaveny viic¢i Zenam diskriminac-
né, ¢imz se snizi redlnd moznost na ziskani mandatu.1®

Po podani dstavni stiZnosti stranou Alternative fiir Deutschland se
durynsky ministr spravedlnosti Dirk Adams (Zeleni) vyjadiil v tom smys-
lu, Ze je jasné, zZe ,vSechna opatreni financovani a dal$i mirnéjsi prostied-
ky nebyly dostatec¢né z hlediska zvySeni podilu Zen v politice.” Za zacho-
vani paritniho zdkona demonstrovali pfed Durynskym tstavnim soudem
zastupci regionalni Rady Zen, a to s heslem, Ze ,Zeny tvori polovinu popu-

18 Blize viz Urteil des Thiiringer Verfassungsgerichtshofs [2020-07-15]. Az.9/2020 - Ver-
fGH 2/20.

19 Blize viz Gesetzentwurf der Fraktionen DIE LINKE, der SPD und BUNDNIS 90/DIE GRUNEN:
Siebtes Gesetz zur Anderung des Thiiringer Landeswahlgesetzes - Einfiihrung der parititi-
schen Quotierung [2019-03-20] [online]. Thiiringer Landtag, 2019, Drucksache 6/6964,
s. 1-5 [cit. 2020-08-21]. Dostupné z: https://parldok.thueringen.de/ParlDok/dokument/
70445 /siebtes_gesetz_zur_aenderung des_thueringer_landeswahlgesetzes_einfuehrung d
er_paritaetischen_quotierung.pdf.
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lace a mély by byt schopny samy zastupovat své zdjmy.” Rada Zen Kritizo-
vala, Ze podil Zen v durynském statnim parlamentu klesl pod 40 %.20
Podle pravni zastupkyné zemské vlady Silke Laskowski reagovalo ptijeti
paritniho zakona na faktickou nerovnost. Dale pripomenula, Ze na se-
znamy Kandidatd mohou byt zarazeni i neclenové politickych stran.2!

Paritni zakon podle jeho obhajcli neomezuje obecnost ani rovnost
vybéru kandidatd ve volbach a nikdo neni vyloucen z moZnosti icasti na
volbach. Hodnota uspéchu ve volbach se vztahuje ke konkrétnimu se-
znamu pti jednotlivych volbach. Pokud bude odstranéna ta ¢ast seznamu
kandidatd, ktera neni v souladu s paritnim zakonem, nebude to mit vliv
na samotny uspéch ve volbach. Paritni zakon podle jeho obhdjcli rovnéz
neomezuje svobodu volby, jelikoZ voli¢i dosud neméli Zadny vliv na vy-
bér a poradi kandidat a mohli si vybrat pouze ze seznamu schvaleného
Cleny strany. Svoboda volby se podle nich v disledku zakonné upravy,
naopak, rozsiti, nebot voli¢i nebudou muset hlasovat prevazné pro muz-
ské kandidaty.

5 Rozsudek Durynského tstavniho soudu

Na rozsudek Durynského tstavniho soudu cekala durynska inémecka
verejnost s netrpélivosti a napétim. Odbornici na tstavni pravo vyhlizeli
rozsudek s nadéji, Ze se dozvédi odpovédi na otazku, jak daleko mize za-
konodarce zasahnout do personalni politiky politickych stran.22 Dne 15.
cervence 2020 Durynsky tustavni soud ve Vymaru prohlasil napadenou
pravni Upravu za neplatnou. Jde o vétSinové rozhodnuti (6:3); minoritni
votum vyslovili tfi soudci (z toho jediné dvé Zeny v senatu).

Durynsky dstavni soud dospél k zavéru, Ze svoboda volby vyZaduje,
aby volby nebyly vedeny pod natlakem statu. Soud kladl diiraz na pravo
na svobodu arovnost vybéru kandidatd, jakoz ina pravo politickych
stran na svobodnou ¢innost, na svobodnou volbu politickych programi

20Ke dni 27.¥Fijna 2019 $lo o 31 %. Blize viz Urteil des Thiiringer Verfassungsgerichtshofs
[2020-07-15]. Az. 9/2020 - VerfGH 2/20.

21 Blize viz Thiiringer VerfGH verhandelt iber Wahlgesetzanderung: Ist das Parititsgesetz
verfassungsgemaf?. In: Legal Tribune Online [online]. 2020-05-13 [cit. 2020-08-21]. Do-
stupné z: https://www.lto.de/recht/nachrichten/n/verfgh-thueringen-paritaetsgesetz-
quotenregelung-parlament-verfassung-parteien-gleichberechtigung-frauen/.

22 Blize viz Thiiringer VerfGH verhandelt iber Wahlgesetzanderung: Ist das Parititsgesetz
verfassungsgemaf?. In: Legal Tribune Online [online]. 2020-05-13 [cit. 2020-08-21]. Do-
stupné z: https://www.lto.de/recht/nachrichten/n/verfgh-thueringen-paritaetsgesetz-
quotenregelung-parlament-verfassung-parteien-gleichberechtigung-frauen/.
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a na rovné prileZitosti pro ztucastnéné strany, pred direktivnim stanove-
nim pravidel, podle nichZ by se mély obsazovat kandidatni listiny. Duryn-
sky tustavni soud konstatoval, Ze podle napadeného ustanoveni volebniho
zakona by politické strany nemohly svobodné zapojovat osoby, které po-
vazuji za nejvhodnéjsi kandidaty.

DurynsKky ustavni soud prohlasil napadenou pravni ipravu za neslu-
Citelnou s némeckou tstavou. Pravo na svobodné a rovné volby se podle
daného soudu netyka pouze voleb samotnych, ale také pfipravnych aktd,
jakym je i sestaveni seznamu kandidatt pied volbami. Tento seznam vy-
tvari nezbytny predpoklad pro samotné volby a piimo ovliviiuje aktivni
a pasivni hlasovaci pravo. Rovnost a svoboda volby se tedy vztahuji také
na pravo nominovat kandidaty. Svoboda volby podle Durynského tstav-
ntho soudu vyZaduje, aby volby nebyly ovlivnény natlakem statu a aby
proces formovani vile lidi probihal ,bez zasahu statu“. Podle Durynského
ustavniho soudu byla omezena také svoboda ¢lend strany na volbu za-
stupce opaéného pohlavi do piislu§ného postaveni na seznamu. Clenové
strany si tudiz jiZ nemohli vybrat zajemce o kandidaturu bez ohledu na
pohlavi. Podle Durynského ustavniho soudu by politické strany mohly
byt poSkozeny tim, Ze pfi stanoveni seznamu kandidatti by nemohly za-
pojit ty ¢leny, které povazuji za nejvhodnéjsi.

Durynsky ustavni soud sice pripustil, Ze pozadavek rovnosti byl na
stejné urovni jako svoboda volby a svoboda stran, avsak povazoval zasa-
hy ve prospéch rovnosti za neprimérené ve vztahu ke svobodé voleb. Pro
zasahy spojené se zakonem o parité proto podle Durynského tstavniho
soudu neexistuje dlivod.23

Kritika a zavér

Durynska frakce Alternative fiir Deutschland spatfuje v rozsudku Duryn-
ského dstavniho soudu vitézstvi pro pravni stat a pro némeckou demo-
kracii. Voli¢i budou moci svobodné rozhodnout, komu ve volbach svéri
svou duvéru. Na druhé strané, prezidentka Asociace némeckych pravni-
ek, prof. Dr. Maria Wersig, rozhodnuti Durynského tstavniho soudu litu-
je, nebot podle ni rozsudek nevyuZil historickou prilezitost branit jeden

23 Blize viz RATH, Ch. VerfGH: Keine Quote in Thiiringen. In: Legal Tribune Online [online].
2020-07-15 [cit. 2020-08-21]. Dostupné z: https://www.lto.de/recht/hintergruende/h/
verfgh-thueringen-9-2020-2-20-paritaetsgesetz-die-details-des-urteils-kommentar-ein-
ordnung/.
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z prvnich zakont parity. Rovnocenné politické zapojeni Zen v Durynsku
tak i nadale podle ni zlistava problémem.2*

Poznatky a argumentace Durynského tstavniho soudu by mohly byt
pouzitelné ivjinych oblastech, kde politika prosazuje nucené kvoty, na-
priklad v pracovnim pravu. Je, samozrejmeé, naprosto legitimni pfijimat
opatieni ve prospéch Zen a na podporu jejich dcasti na vefejném Zivoté,
nicméné nelze nadradit zvyhodnéni jedné skupiny nad prava skupin ji-
nych. Uvedené opatieni také znacné koliduje s principem svobodnych
arovnych voleb. ZruSena ustanoveni durynského volebniho zakona ho-
vorila o faktické rovnosti kandidats; zda jde takovou rovnost aplikovat
i naptiklad v pracovnim pravuy, je diskutabilni.

Durynsky ustavni soud se v naSem ptipadé vyslovil v tom smyslu, Ze
faktickou rovnost nelze dosahnout jakymikoli prostredky. Faktickou rov-
nost také nelze vynutit zdkonnymi opatienimi proti vili téch Zen, které
nemaji o politickou kandidaturu zajem. Uvedena rovnost nemtiZe byt na
stejné Urovni jako statisticka rovnost, pokud Zeny a muzi nemaji stejné
priority, stejné Zivotni plany a stejné politické ambice.

Je otazkou, jak se krozsudku Durynského ustavniho soudu postavi
Ustavni soud v Braniborsku. Braniborsko bylo prvnim spolkovym statem,
ktery vlednu 2019 prijal zakon o parité (tedy diive nez Durynsko). Roz-
hodnuti Durynského tustavniho soudu o zruseni durynského volebniho
zakona by nyni mohlo mit vyznamny vliv na posouzeni podobné pravni
upravy v Braniborsku, kde v blizké dobé rozhodne Braniborsky dstavni
soud o zadkonu o parité.
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Polysemy of the Term Complaint in Legal Doctrine -
the Impact of Roman Law on Canon Law

Justyna Krzywkowska

Abstract: Roman law has had a significant impact on the development of
the both canon law and church legislation. Medieval canonists were fasci-
nated by the Roman law. Thanks to the Roman law, the Church has ob-
tained an auxiliary source of the canon law. During the Middle-Ages, even
the division into canonists and secular lawyers disappeared. Academies
were awarding degrees in both laws, i.e. the canon law and the Roman law.
Many church legal institutions and canonical procedures are rooted in the
Roman law. The purpose of this paper is to show the ambiguity of the term
“complaint” in the legal doctrine, because the canon law derives from the
conceptual apparatus of the Roman law.

Key Words: Roman Law; Canon Law; Complaint; Plea; Claim; Libellus of
Litigation; actio; libellus; petitio; querela; Case; Poland.

Introduction

In the words of Wtadystaw Rozwadowski, “Nearly all contemporary civil
law systems trace their roots to the Roman law, modelling themselves
upon its organisation, concept, and even phraseology. As a result, Roman
law and particularly its established legal terminology imported into con-
temporary law draw a bridge between the variety of legal systems, even
those originating from different socio-economic formations. Thus, Roman
law is the lingua franca of the legal circles - from the Middle-Ages to the
present day”.!

In the words of Kazimierz Kolanczyk, “The terminological and no-
tional framework of the Roman law gained an inter-formational im-
portance, becoming a sort of an international legal alphabet. Many a legal
institution, defined by the Roman jurists, stood the test of time - filled
with new content - and proved its usefulness also in the later socio-eco-

1 See ROZWADOWSKI, W. Prawo rzymskie: Zarys wyktadu wraz z wyborem Zrédet. 2. wyd.
Poznan: Wydawnictwo Naukowe PWN, 1992, p. 21. ISBN 83-01-10031-1.
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nomic formations”.2 The law created for the community of the Catholic
Church is no exception.

The terms familiar to the Roman legal professionals and adopted in
the procedural canon law include actio, libellus, petitio or querela. As his-
tory progressed, they assumed multiple meanings. Hence, the attempts to
reflect their proper sense (assigned in the system of the Roman law) in
terms employed in contemporary legal systems yield an array of different
solutions. This trend may also be observed in the interpretation of their
usage in the applicable canon law, as demonstrated by the variety of
translation methods adopted in the translation of normative texts from
the Latin into national languages. Undoubtedly, translation precision is
informed by the impact of the Latin on the vocabulary of individual mod-
ern languages. Latin is the legacy of the European nations, and its wealth
is particularly pronounced in the renderings into the Romanesque lan-
guages (for instance, the Italian term azione, Spanish - accién, French -
action, but also English - action). If the national language has no linguistic
equivalent, the translation method may involve borrowing legal terms
from the original (for instance, the term libellus in English) or coining
new ones with reference to the resources of another language, the
achievements of the legal doctrine or the practice of the national legal
systems (for instance, the terms skarga in Polish, Klage in German, uck
[1sk] in Russian).

In the original Latin text of Book VII in the Code of Canon Law prom-
ulgated by Pope John Paul II:3

4+ the term actio occurs 24 times: can. 1410, can. 1463 § 1, can. 1463
§ 2, can. 1485, Titulus V. De actionibus et exceptionibus, Caput I. De ac-
tionibus et exceptionibus in genere, can. 1491, can. 1492 § 1 (twice),
can. 1493, can. 1494 § 1 (twice), can. 1495 (twice), CaputIl. De ac-
tionibus et exceptionibus in specie, can.1500, can.1512 n.2, can.
1621, can. 1642 § 2, can. 1655 § 1, can. 1720 n. 3, can. 1726, Caput II1.
De actione ad damna reparanda, can. 1729 § 1;

#+ the term petitio occurs 31 times: can. 1455 § 1 n. 1, can. 1494 § 1,
can. 1501, can. 1503, can. 1505 § 2 n. 4, can. 1513 § 1, can. 1513 § 2,
can. 1552 § 2, can. 1589 § 1, can. 1616 § 1, can. 1620 n. 4, can. 1641

2 See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 22. ISBN 83-
7334-031-9.

3 See Codex luris Canonici auctoritate loannis Pauli PP. Il promulgatus [1983-01-25].
AAS 7511 (1983), pp. 1-317.
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n.1, can. 1647 §1, can. 1647 § 2, can. 1658 §1 n. 1, can. 1658 § 2,
can. 1659 § 1, can. 1644, can. 1665, can. 1681, can. 1686, can. 1700
§2,can. 1703 § 1, can. 1705 § 3, can. 1734 § 1 (twice), can. 1734 § 2,
can. 1735 (twice), can. 1736 § 1, can. 1736 § 2;

4 the term libellus occurs 32 times: Caput I. De libello litis introductorio,
can. 1502, can. 1503 § 1, can. 1503 § 2, can. 1504, can. 1505 § 1, can.
1505 § 2 (twice), can. 1505 § 3 (twice), can. 1505 § 4 (twice), can.
1506 (three times), can.1507 §1, can.1507 §2, can.1508 §2
(twice), can. 1513 § 2, can. 1587, can. 1596 § 2, can. 1658 § 1, can.
1658 § 2, can. 1659 §1 (twice), can. 1677 §1, can.1699 §1, can.
1699§2,can. 17098 1, can. 1709 § 2, can. 1721 § 1;

4 the term querela occurs 14 times: can. 1445 § 1 n. 1, can. 1460 § 2,
can. 1593 § 2, Caput . De querela nullitatis contra sententiam, can.
1619, can. 1621, can. 1623, can. 1624 (twice), can. 1625, can. 1626
§1,can. 1626 § 2, can. 1627, can. 1629 n. 2.

This statistic encompasses the words in various declension forms,
regardless of the context.

Meanwhile, in the instruction Dignitas connubii. Instructio servanda
a tribunalibus dioecesanis et interdioecesanis in pertractantibus causis nul-
litatis matrimonii,* the word:

4+ actio occurs 6 times: art. 107 § 1, art. 129, art. 209 § 2 n. 3, art. 271,
art. 274§ 1,art. 277 § 1;

% petitio occurs 26 times: art. 46 § 2 n. 16, art. 114, art. 115 § 2, art. 116
§1n.2 art. 116 §3, art. 121 §1 n. 2, art. 121 §1 n. 4, art. 126 § 1,
art. 134 § 2, art. 135 § 1, art. 135 § 2, art. 150 § 1, art. 153 § 1, art.
153 §3, art. 154 §1, art. 164, art. 220, art. 222 §1, art.239 §1,
art. 260 § 1, art. 270 n. 4, art. 274 § 3, Caput IIl. De petitione novi ei-
usdem causae examinis post duplicem decisionem conformem, art. 294
(twice), art. 295;

%+ [libellus occurs 36 times: art. 45 n. 3, art. 46 §2 n. 7, art. 46 § 2 n. 9,
art. 47 § 2, art. 104 § 2, Caputl. De libello causae introductorio, art.
115 § 1, art. 115 § 2 (twice), art. 116 § 1, art. 116 § 2, art. 117, art.
118§ 1,art. 119 § 1, art. 120 § 2 (twice), art. 121§ 1, art. 121 § 1 n. 4,
art. 122, art. 123 (twice), art. 124 § 1 (twice), art. 124 § 2, art. 125

4 See Dignitas connubii: Instructio servanda a tribunalibus dioecesanis et interdioecesanis in
pertractandis causis nullitatis matrimonii [2005-01-25]. Citta del Vaticano: Typis Vatica-
nis, 2005. 102 p. ISBN 88-209-7679-X.
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(three times), art.126 §1, art. 126 §2, art. 127 §2, art. 127 §3
(twice), art. 135 § 2, art. 217, art. 306 n. 1, art. 306 n. 3;

#+ querela occurs 17 times: art. 78 § 2, art. 139 § 2, art. 145 § 2, Caput I.
De querela nullitatis contra sententiam, art. 271, art. 273, art. 274 § 1
(twice), art. 274 § 2, art. 274 § 3, art. 275, art. 276 § 1, art. 276 § 2,
art. 277 § 1 (twice), art. 277 § 3, art. 280 § 1 n. 2.

In the translation of the procedural canon law into the Polish, the no-
tion of complaint exhibits a significant versatility in terms of usage. The
meaning depends on the context and usually aims to reflect the Latin
terms listed above. The translation of the Code, Book VII, uses the word
complaint 68 times: in 29 cases to render the term libellus (in can. 1699
§ 1 - 2 libellus is translated as writ, letter and in can. 1721 § 1 libellus ac-
cusationis is translated as accusation - in the meaning of a writ), in 24
cases to render the term actio (in can. 1410 actio is translated as case,
matter), in 11 cases to render the term querela (in can.1445 §1 n. 1
querelas are translated as cases, matters, in can. 1624 the phrase iudex,
qui sententiam querela nullitatis impugnatam tulit is translated as the
judge who rendered the sentence challenged by the complaint of nullity, in
can. 1627 the phrase Causae de querela nullitatis is translated as Cases for
nullity), in two cases to render the term petitio (in can. 1620 n. 4 and in
can. 1686). In can. 1494 § 2, the term mutual complaint appears twice as
the rendition of the term reconventio.

In turn, in the translation of the Instruction Dignitas connubii, com-
pleted by the authors of the Polish Commentary,> the term appears 56
times: in five cases to render the term actio (in Art. 209 § 2 n. 3 Dignitas
connubii - actiones is translated as tasks, in Art. 270 § 1 Dignitas connubii
the term actio mistakenly translated as allegation), in five cases to render
the term petitio (Art. 116 § 3, Art. 121 § 1 n. 2, Art. 270 n. 4, Art. 274 § 3,
Art. 295), in 31 cases to render the term libellus (in Art. 121 § 1 n. 4 Dig-
nitas connubii - libello petitionem is translated as claim, in Art. 124 § 2
the translation uses a mental shortcut by equating complaint with the
case, in Art. 306 n. 1 libellum is translated as a written request, in art. 306
n. 3 libellum is translated as a request) and in 15 cases to render the term
querela (in Art.274 §1 of Dignitas connubii the first term querela is
translated as request and in Art. 277 § 1 in the phrase Causae de querela
nullitatis as Cases for nullity).

5 See ROZKRUT, T. ed. Komentarz do Instrukcji procesowej ,Dignitas connubii”. 1. wyd. San-
domierz: Wydawnictwo Diecezjalne i Drukarnia, 2007. 421 p. ISBN 978-83-7300-796-3.
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Actio

The Polish term skarga used in the framework of the canon law abun-
dantly draws upon the historical usage of the term actio in the system of
the Roman law. Kazimierz Kolanczyk observes: “In our literature, skarga
is the most prevalent, although rather unfortunate equivalent of actio”.6
The church legislation itself uses the notion of actio, although it introduc-
es also other terms inspired by the Roman legacy, all included in the se-
mantic scope of skarga in the Polish translation of the procedural norms
and the doctrine. In the context of the Roman law, actio is currently re-
garded as a fundamental term of the contemporary procedural law. The
differentiation between substantive law and procedural law is inherent
only to the contemporary legal systems.” From the perspective of modern
legal science, the notion of actio has gained general recognition in the
framework of procedural law and it also preserved its dimension pertain-
ing to substantive law. The notion is hard to explain because of the
wealth of meanings it took as history progressed, but also in the light of
its particular interpretation among the Romans themselves, which dif-
fered from our contemporary ideations.

In colloquial language, actio meant “action” (from agere - to rush, to
act). Imported into the legal language, it was understood as “action by
means of law” (lege agere). It referred chiefly to the conduct of legal pro-
ceedings, hence the principal meaning of actio as the acts of legal proce-
dure, concerning, in particular, the plaintiff (actor), but also the defend-
ant, “allowed and sanctioned by a representative of the public authori-
ty”.8

In the meaning cited above, actio was a remedy of procedural law.
With time, yet another meaning emerged - or rather took root. It framed
actio as a procedural equivalent of a substantive right.? Wiestaw Litewski
gives the following explanation: “In civil procedure, actio is primarily the
action (rather than merely a motion) of the plaintiff brought against the

o

See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 118. ISBN
83-7334-031-9.

See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 103. ISBN
83-7334-031-9; and ROZWADOWSKI, W. Prawo rzymskie: Zarys wyktadu wraz z wyborem
zrédet. 2. wyd. Poznan: Wydawnictwo Naukowe PWN, 1992, p. 57. ISBN 83-01-10031-1.
See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 117. ISBN
83-7334-031-9.

See ROZWADOWSKI, W. Prawo rzymskie: Zarys wyktadu wraz z wyborem Zrédet. 2. wyd.
Poznan: Wydawnictwo Naukowe PWN, 1992, p. 57. ISBN 83-01-10031-1.
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defendant, whereby the plaintiff makes his/her right the subject of the
legal procedure”.l0 In this context, we could speak of a complaint, alt-
hough not in the exact meaning employed in modern law. This original,
procedural term of actio gave rise to actio in the meaning of a substantive
claim, i.e. the possibility of pursuing one’s substantive right. However, to
the Roman mind, the resulting procedural protection was a reflection of
the circumstances.

Initial difficulties with relating actio to subjective rights (the fulfil-
ment of subjective rights by means of actio) resulted from the specific
scope of power wielded by praetors.!! A praetor could - “for the better-
ment of civil law” - refuse procedural protection (refuse actio even
though the civil law provision granted a subjective right). He could also
offer legal assistance (grant actio) - “for the supplementation of civil
law” - in situations where no civil law provisions were applicable.12

The recognition of actio as a procedural remedy which aimed to en-
force a subjective right in legal proceedings emerged in the classical Ro-
man law. However, it secured a dominant position only in the post-
classical and Justinian law, as manifested by the definition of Celsus: Nihil
aliud est actio quam ius quod sibi debeatur, iudicio persequendi (d. 44, 7,
51) - “Actio is nothing but the right to go to court to get one’s due”.13 An-
other interpretation emerged in the post-classical period, when actio
came to denote also the substantive claim itself, irrespective of its proce-
dural aspect.14

With reference to the modern terminology, we could assert that the
Roman term actio as used in the sources bears a procedural meaning
(“plea”, “complaint”), a substantive meaning (“claim”) or - very frequent-
ly - both. As a result, its translation into modern languages fails to reflect

the exact substance attributed to the term in the Roman law. For in-

10 See LITEWSKI, W. Stownik encyklopedyczny prawa rzymskiego. 1. wyd. Krakéw: Universi-
tas, 1998, p. 210. ISBN 83-7052-819-8.

11 See LITEWSKI, W. Stownik encyklopedyczny prawa rzymskiego. 1. wyd. Krakéw: Universi-
tas, 1998, p. 210. ISBN 83-7052-819-8.

12See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, pp. 117-118.
ISBN 83-7334-031-9; and ROZWADOWSKI, W. Prawo rzymskie: Zarys wyktadu wraz z wy-
borem Zrédet. 2. wyd. Poznan: Wydawnictwo Naukowe PWN, 1992, pp. 57-58 and 62-63.
ISBN 83-01-10031-1.

13See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 118. ISBN
83-7334-031-9.

14See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 118. ISBN
83-7334-031-9.
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stance, Kazimierz Kolanczyk observes that the closest Polish equivalent,
the most faithful in linguistical terms, seems to be plea (actor - actio,
plaintiff - plea), although he recommends preserving the original tech-
nical term of actio.!5 By using the Polish equivalent, the author provides
a “classification of pleas”, i.e. actiones. The word plea is also the transla-
tion adopted by Wtadystaw Rozwadowski.l6 The preponderance of pos-
sible uses of the term actio is discussed by Janusz Sondel who points to
the following meanings: action, act; a trial, legal proceedings; legis actio:
a) a strictly formalistic court procedure, b) the right of a Roman citizen to
pursue in court the claims recognised by civil law, c) the right of a senior
official to preside over court proceedings and to issue aruling; claim;
complaint; plea; a substantive right entitling to a complaint; any manner
of pursuing rights, even by means of interdicts; a public accusation;
a hearing (prima actio - the first hearing); a document, a written proof of
contract; a legal act.l”

Libellus

Another term generally translated as a complaint introducing litigation is
libellus. The basic meanings of the term underscore mainly the form of
communication, with only a secondary focus laid on the content, as the
word assumes such meanings as a writ, a letter, a petition, a small book,
a small work, the content of the work, writings, a register, alist, alog,
a diary, a poster, an announcement, a tablet.18 In the context of the Ro-
man law, libellus denoted motions, requests, grievances and complaints
of private persons addressed to the emperor or senior officials, “contain-
ing provisions of law” and “constituting a basis for a rescript process”.1?

In the procedural canon law, the notion is used to denote the written
form of some procedural actions or qualified procedural document - the

15 See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001. 521 p. ISBN 83-
7334-031-9.

16 See ROZWADOWSKI, W. Prawo rzymskie: Zarys wyktadu wraz z wyborem Zrédet. 2. wyd.
Poznan: Wydawnictwo Naukowe PWN, 1992, p. 57. ISBN 83-01-10031-1.

17 See SONDEL, ]. Stownik tacinisko-polski dla prawnikéw i historykéw. 1. wyd. Krakéw: Uni-
versitas, 2009, p. 16. ISBN 978-83-242-0895-1.

18 See SONDEL, ]. Stownik tacirisko-polski dla prawnikéw i historykéw. 1. wyd. Krakéw: Uni-
versitas, 2009, p. 572. ISBN 978-83-242-0895-1; LITEWSKI, W. Stownik encyklopedyczny
prawa rzymskiego. 1. wyd. Krakéw: Universitas, 1998, p. 159. ISBN 83-7052-819-8; and
KUMANIECKI, K. Stownik tacirisko-polski. 17. wyd. Warszawa: Panstwowe Wydawnictwo
Naukowe, 1988, p. 291. ISBN 83-01-03531-5.

19 See LITEWSKI, W. Stownik encyklopedyczny prawa rzymskiego. 1. wyd. Krakéw: Universi-
tas, 1998, p. 159. ISBN 83-7052-819-8.
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“petition” in cases for the nullity of marriage or the nullity of ordination
(CIC 1983, can. 1504, can. 1508 § 2, can.1513 § 2, can. 1658 § 2, can.
1709 § 1 and § 2), the petition for a dispensation from a ratified and non-
consummated marriage (CIC 1983, can. 1699 § 1 and § 3) or in the phra-
se accusationis libellum for denoting a written accusation in a canonical
penal procedure (CIC 1983, can. 1721 § 1). In the wording of Chapter I
(Book VII, PartIl, Section |, TitleI) and in canons 1504, 1508 § 2, 1513
§ 2, 1587, 1658 § 1, the legislator asserts the special dimension of the
complaint in the given context, as it brings the dispute to a court (libellus
litis introductorius; libellus, quo lis introducitur).

Querela

The terms used in sentence nullity cases include querela nullitatis, a plea
for the nullity of sentence. The term querela is translated as a complaint,
a grievance, an accusation, a dispute, a grudge, grumbling, etc. However,
the legislator reserves it to the scope delimited above, wherein it refers
only to the circumstances where a sentence is challenged.

Petitio

The meanings ascribed to the term petitio include a striving, a pursuit,
arequest, the right to file a complaint, a substantive complaint in con-
trast to actio - a personal complaint, a request, a supplication. In proce-
dural regulations, the notion is translated as complaint only on occasion.
Yet, it often bears enormous significance for clarifying the term com-
plaint in other situations, providing the element or the basis of the com-
plaint - the request it entails, the claim it serves to pursue, the demand
expressed. For instance:

* [udex nullam causam cognoscere potest, nisi petitio, ad normam
canonum, proposita sit ab eo cuius interest, vel a promotore iustitiae
(CIC 1983, can. 1501) or: A judge cannot adjudicate a case unless the
party concerned or the promoter of justice has presented a petition
according to the norm of the canons;

+ Petitionem oralem iudex admittere potest, quoties vel actor libellum
exhibere impediatur vel causa sit facilis investigationis et minoris mo-
menti (CIC 1983, can. 1503 § 1) or: The judge can accept an oral peti-
tion whenever the petitioner is impeded from presenting a libellus or
the case is easily investigated and of lesser importance;

+ Libellus reici potest tantum: [..] si certo pateat ex ipso libello peti-
tionem quolibet carere fundamento, neque fieri posse, ut aliquod ex
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processu fundamentum appareat (CIC 1983, can. 1505 § 2, n. 4) or:
Alibellus can be rejected only: [...] if it is certainly clear from the li-
bellus itself that the petition lacks any basis and that there is no pos-
sibility that any such basis will appear through a trial;

4 Partium petitiones responsionesque, praeterquam in libello litis
introductorio, possunt vel in responsione ad citationem exprimi vel in
declarationibus ore coram iudice factis... (CIC 1983, can. 1513 § 2) or:
The petitions and responses of the parties, besides those in the libel-
lus which introduces the litigation, can be expressed either in a re-
sponse to the citation or in the oral declarations made before the

judge [...].
The notion of complaint in canonical definitions

Despite the long centuries of tradition and experience in the making and
the application of law, an observation made by Javolenus, a Roman law-
yer living at the turn of the 15t and the 2rd Centuries, still holds. Javolenus
remarked that Omnis definitio in iure civili periculosa est: parum est enim,
ut non subverti potest (D.50, 17, 202) - “Every definition in civil law is
dangerous; for rare are those that cannot be subverted”.2® Undoubtedly,
this comment can be referred to the notions adopted and definitions
formulated not only in the framework of the substantive law, but also the
applicable procedural law, both national and ecclesiastical.

The problems that surface in the selection of terms fit to express the
significance of legal institutions adopted by the ecclesiastical legislator in
the system of the canon law also govern the attempts to provide a strict
definition of complaint made by the representatives of the doctrine. As
aresult — as observed by J6zef Krukowski - the people currently respon-
sible for the codification of the norms of procedural law “fail to go be-
yond the formal systematisation of procedural complaints and define the
notion of a complaint”.2!

Tadeusz Pawluk frames the notion of a complaint in the following
terms: “Complaint (actio), also referred to as aplea, is a procedural ac-
tion brought to court by the party in order to defend that party’s rights.

20 See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 26. ISBN 83-
7334-031-9.

21 See J. Krukowski in ERLEBACH, G., A. DZIEGA, ]. KRUKOWSKI and R. SZTYCHMILER. Ko-
mentarz do Kodeksu Prawa Kanonicznego: Tom V: Ksiega VII: Procesy. 1. wyd. Poznan: Wy-
dawnictwo Pallottinum, 2007, p. 113. ISBN 978-83-7014-571-2.
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Consequently, it is a procedural remedy used by the plaintiff to make
a specific demand on the defendant before the court. [...] The complaint
is a means for the fulfilment of alegal norm with regard to the injured
party. The complaint in this meaning, as a plea, should not be confused
with a letter of complaint (libellus introductorius), which is a procedural
document issued to demand legal protection, which is also referred to as
a complaint”.22 To describe the complaint, the author uses the term claim
as well: “A cumulation of complaints occurs when several claims of the
same or different nature, each of which could be the subject of a separate
plea, are investigated in the course of a single legal procedure. [...] This
substantive cumulation of claims should not be confused with the cumu-
lation of subjective claims, which occurs when a plaintiff brings action
against the formal co-participants in the procedure”.23 The author con-
tinues: “The initiation of the contentious process, which is the introduc-
tion of the litigation (introductio causae), occurs upon the presentation of
a plea. The plea is presented by submitting an adequate bill of complaint,
referred to as the petition, containing the demands of the plaintiff”.24

Meanwhile, Ryszard Sztychmiler points to three interpretations of
the notion of complaint (actio): one in the framework of substantive
law - as the pursuit of one’s rights against another natural or legal per-
son in court and two in the framework of procedural law - firstly, as
a procedural action by which the party demands the protection of its
rights in court, petitioning the court for assistance in a specific matter,
and secondly - as a procedural document which contains a demand for
legal protection (libellus or libellus introductorius).25 In general, the au-
thor asserts that a complaint is a material legal remedy in enforcing the

22 See PAWLUK, T. Prawo kanoniczne wedtug Kodeksu Jana Pawta II: Tom IV: Doczesne dobra
Kosciota: Sankcje w Kosciele: Procesy. 1. wyd. Olsztyn: Warminskie Wydawnictwo Diecez-
jalne, 1990, p. 228. ISBN 83-88348-27-2.

23 See PAWLUK, T. Prawo kanoniczne wedtug Kodeksu Jana Pawta II: Tom IV: Doczesne dobra
Kosciota: Sankcje w Kosciele: Procesy. 1. wyd. Olsztyn: Warminskie Wydawnictwo Diecez-
jalne, 1990, p. 230. ISBN 83-88348-27-2.

24 See PAWLUK, T. Prawo kanoniczne wedtug Kodeksu Jana Pawta II: Tom IV: Doczesne dobra
Kosciota: Sankcje w Kosciele: Procesy. 1. wyd. Olsztyn: Warminskie Wydawnictwo Diecez-
jalne, 1990, p. 233. ISBN 83-88348-27-2.

25See SZTYCHMILER, R. Ochrona praw cztowieka w normach kanonicznego procesu spor-
nego. 1.wyd. Olsztyn: Wydawnictwo Uniwersytetu Warminsko-Mazurskiego, 2003,
pp. 43-46.1SBN 83-7299-229-0.
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rights enjoyed by the injured party and securing the application of the
violated legal norm.26

Terms describing skarga in the Polish doctrine of procedural law

A substantive claim is a possibility - existing under an applicable legal
norm - to demand a specific behaviour from another party.2’ In this
meaning, a claim is an entitlement arising from this norm. It is fulfilled
when the opposing party performs a given obligation, which is also de-
fined by alegal norm. The entitlement and obligation in question are
a manifestation of the right enjoyed by a party or the legal relationship
binding both parties. Often the contents of the legal norms applicable to
the parties provide for their mutual entitlements and obligations.

The lawmakers who create a law or a legal relationship assume that
the parties will perform their obligations properly and will use their enti-
tlements in accordance with law. However, in anticipation of a potential
dispute concerning the existence or the scope of entitlements - for the
protection against both the potential breach of subjective entitlements
and those already breached - the lawmakers introduce an option to as-
sert these entitlements in court, i.e. grant the right to file a complaint (the
right to bring a plea). All people have the right to exercise justice which,
in its basic dimension, comes to fulfilment in the right to petition the
court for legal protection. A plea is a procedural remedy taken to estab-
lish the protection of subjective rights in a court setting. The contents of
a plea include the following key elements: firstly - a court motion for le-
gal protection in the course of a court procedure, secondly - the demand
made on the defendant by the plaintiff through of the court, and thirdly -
grounds for the plea which clarify the said demand.28

The motion for legal protection can be articulated in a demand to ad-
judge some compensation from the plaintiff, to rule on the existence or
non-existence of aright or alegal relationship, or to establish a right or
alegal relationship. When making the demand, the plaintiff should in-

26 See SZTYCHMILER, R. Ochrona praw cztowieka w normach kanonicznego procesu spor-
nego. 1.wyd. Olsztyn: Wydawnictwo Uniwersytetu Warminsko-Mazurskiego, 2003,
pp. 43-46.ISBN 83-7299-229-0.

27 See JODLOWSK], |, Z. RESICH, J. LAPIERRE, T. MISIUK-JODLOWSKA and K. WEITZ. Poste-
powanie cywilne. 6. wyd. Warszawa: LexisNexis, 2009, p. 274. ISBN 978-83-7620-260-0.
28 See JODLOWSK], J., Z. RESICH, J. LAPIERRE, T. MISIUK-JODLOWSKA and K. WEITZ. Poste-
powanie cywilne. 6. wyd. Warszawa: LexisNexis, 2009, pp. 268-269. ISBN 978-83-7620-

260-0.
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voke the applicable subjective right from which he/she derives the claim
against the defendant, indicate the ruling demanded from the court and
cite factual circumstances to back the demand.2® However, the plaintiff
does not need to provide a legal basis, since the proper qualification of
the facts falls within the competence of the court - da mihi factum, dabo
tibi ius.30

The plea has a formal dimension and a substantive dimension. The
formal right to bring a plea is fulfilled in the party’s right to have the
court investigate the demand on its merits, which is dependent on the
existence of the required procedural premises. The substantive right to
bring a plea is expressed in the right to have the court consider the de-
mand on its merits, which is dependent on the existence of the required
substantive law premises.

Bringing a plea is a procedural action based on a statement of will
and knowledge of the plaintiff. It may be brought by anybody who claims
to have aright arising from the law or a substantive law relationship.3!
Since that claim may be verified only upon the initiation and the conduct
of the procedure, some doctrinal representatives refer to it as the proce-
dural (formal) claim, in contrast to the substantive claim, the existence or
non-existence of which is objective and independent of the substantive
law. Thus, it is the procedural claim that becomes the subject of the pro-
cedure - it justifies its initiation and defines its scope; the legitimacy of
the claim will inform the content of a merit-based ruling.32

The described concept ensures that if a plea is deemed without merit
for the lack of a substantive claim, but the required regulations and pro-
cedural premises are met, the procedure is not deemed irrelevant.

29 See JODLOWSK], J., Z. RESICH, J. LAPIERRE, T. MISIUK-JODLOWSKA and K. WEITZ. Poste-
powanie cywilne. 6. wyd. Warszawa: LexisNexis, 2009, pp. 268-269. ISBN 978-83-7620-
260-0.

30 See JODLOWSK], J., Z. RESICH, J. LAPIERRE, T. MISIUK-JODLOWSKA and K. WEITZ. Poste-
powanie cywilne. 6. wyd. Warszawa: LexisNexis, 2009, p. 269. ISBN 978-83-7620-260-0.

31 See JODLOWSK], ], Z. RESICH, J. LAPIERRE, T. MISIUK-JODLOWSKA and K. WEITZ. Poste-
powanie cywilne. 6. wyd. Warszawa: LexisNexis, 2009, pp. 268-274. ISBN 978-83-7620-
260-0.

32 See JODLOWSK], ], Z. RESICH, J. LAPIERRE, T. MISIUK-JODLOWSKA and K. WEITZ. Poste-
powanie cywilne. 6. wyd. Warszawa: LexisNexis, 2009, p. 268. ISBN 978-83-7620-260-0.
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Beyond a doubt, the canon law is a descendant of the Roman legal sys-
tem. It is asserted both by its choice of the Latin, which is still the opera-
tive language in the formulation of canonical norms, and by the legal
terms and the regular attempts at providing their definitions.33 As re-
marked by Kazimierz Kolanczyk, “Roman law survived [...] both the state
and the socio-economic formations wherein it came to life [...]. In the
20th Century [...] it remains directly applicable only in insular oases, but
its indirect influence persists, manifested in the multitude of applicable
legal norms inspired by the Roman law. Thus, a nearly uninterrupted
tradition of knowing and applying the Roman law continues from the an-
tiquity until the modern day”.3* Additionally, the author indicates that
“The proceedings extra ordinem survived the end of the Roman State,
were consolidated in the Justinian legislation and with it informed the
later history of procedural law in Europe by, among other things, provid-
ing the rudiments for the famous Roman-canonical procedure”.3> In turn,
Wiadystaw Rozwadowski observes that “[...] the values of the Roman
law, flowing from a single source, split into two separate currents after
the death of Justinian. [...] The Western current, initially covert, resur-
faced in the Middle-Ages with such force that it has continued to enrich
jurisprudence until the present day, particularly in the scope of all the
systems which form the so-called Roman family of the law”.3¢ In addition,
the author notes: “In the Western Europe, an important factor in the
preservation of the Roman law tradition was the respect of the Church
for the principles formed in the legal practice of the Roman law in its in-
ternal relationships, in line with the rule Ecclesia vivit lege romana - the
Church lives by the Roman law”.37 Tadeusz Pawluk expresses a similar
view: “The procedure before the ecclesiastical court was formed over the
centuries under the influence of various legal systems. The development

33 See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 22. ISBN 83-
7334-031-9; and SONDEL, ]. Stownik tacirisko-polski dla prawnikéw i historykéw. 1. wyd.
Krakéw: Universitas, 2009, pp. IX-X. ISBN 978-83-242-0895-1.

3¢ See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 20. ISBN 83-
7334-031-9.

35See KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001, p. 168. ISBN
83-7334-031-9.

36 See ROZWADOWSKI, W. Prawo rzymskie: Zarys wyktadu wraz z wyborem Zrédet. 2. wyd.
Poznan: Wydawnictwo Naukowe PWN, 1992, pp. 45-46. ISBN 83-01-10031-1.

37 See ROZWADOWSKI, W. Prawo rzymskie: Zarys wyktadu wraz z wyborem Zrédet. 2. wyd.
Poznan: Wydawnictwo Naukowe PWN, 1992, p. 48. ISBN 83-01-10031-1.
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of the ecclesiastical process was fundamentally affected by the Roman
law, regarded as an auxiliary source of the canon law for long centu-
ries”.38

The canon law adopted those Roman norms that suited the evangeli-
cal principles and doctrinal requirements of the Catholic Church.3® Can-
onistics developed under the influence of the Roman law. Lawyers re-
ceived their degrees utriusque iuris, i.e. in the both laws - canon and Ro-
man. Roman law had an enormous impact on the contents of the Pio-
Benedictine Code*0 (CIC 1917) and continues to inspire the contents of
the second Code (CIC 1983). Both Codes establish a general principle of
interpretation:

+ Si certa de re desit expressum praescriptum legis sive generalis sive
particularis, norma sumenda est, nisi agatur de poenis applicandis,
a legibus latis in similibus; a generalibus iuris principiis cum aequitate
canonica servatis; a stylo et praxi Curiae Romanae; a communi con-
stantique sententia doctorum (CIC 1917, can. 20);

* Si certa de re desit expressum legis sive universalis sive particularis
praescriptum; aut consuetudo, causa, nisi sit poenalis, dirimenda est
attentis legibus latis in similibus, generalibus iuris principiis cum
aequitate canonica servatis, iurisprudentia et praxi Curiae Romanae,
communi constantique doctorum sententia (CIC 1983, can. 19).

Jan Zabtocki emphasises that the codified canon law, while renounc-
ing any formal references to the Roman law, copiously drew upon its con-
tents, importing legal principles, definitions and structures of many insti-
tutions, particularly marital law and legal procedure.*!

38 See PAWLUK, T. Prawo kanoniczne wedtug Kodeksu Jana Pawta II: Tom IV: Doczesne dobra
Kosciota: Sankcje w Kosciele: Procesy. 1. wyd. Olsztyn: Warminskie Wydawnictwo Diecez-
jalne, 1990, p. 163. ISBN 83-88348-27-2.

39 See DEBINSKI, A. Kosciét i prawo rzymskie. 1.wyd. Lublin: Wydawnictwo KUL, 2007.
238 p. ISBN 978-83-7363-608-8; and ZUROWSKI, M. A. Kanoniczne prawo matzeriskie
Kosciota Katolickiego. 2. wyd. Katowice: Ksiegarnia Swietego Jacka, 1987, p. 19.

40 See Codex luris Canonici, Pii X Pontificis Maximi iussu digestus, Benedicti Papae XV auctori-
tate promulgatus [1917-05-27]. AAS 9 11 (1917), pp. 1-521.

41See ZABLOCKI, ]. Rzymskie korzenie prawa kanonicznego. In: ]. WROCENSKI and H.
PIETRZAK, eds. Ars boni et aequi: Ksiega pamigtkowa dedykowana Ksiedzu Profesorowi
Remigiuszowi Sobariskiemu z okazji osiemdziesigtej rocznicy urodzin. 1. wyd. Warszawa:
Wydawnictwo Uniwersytetu Kardynata Stefana Wyszynskiego, 2010, pp. 587-594. ISBN
978-83-7072-602-7.

144 STUDIE



SOCIETAS ET IURISPRUDENTIA L ¢ I
2020, Volume VIIL,, Issue 3, Pages 131-146 |

http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA
References

Codex luris Canonici auctoritate loannis Pauli PP. Il promulgatus [1983-
01-25]. AAS 7511 (1983), pp. 1-317.

Codex luris Canonici, Pii X Pontificis Maximi iussu digestus, Benedicti Pa-
pae XV auctoritate promulgatus [1917-05-27]. AAS 911 (1917), pp. 1-
521.

DEBINSKI, A. Kosciét i prawo rzymskie. 1. wyd. Lublin: Wydawnictwo
KUL, 2007. 238 p. ISBN 978-83-7363-608-8.

Dignitas connubii: Instructio servanda a tribunalibus dioecesanis et inter-
dioecesanis in pertractandis causis nullitatis matrimonii [2005-01-
25]. Citta del Vaticano: Typis Vaticanis, 2005. 102 p. ISBN 88-209-
7679-X.

ERLEBACH, G., A. DZIEGA, J. KRUKOWSKI and R. SZTYCHMILER. Komen-
tarz do Kodeksu Prawa Kanonicznego: Tom V: Ksiega VII: Procesy.
1. wyd. Poznan: Wydawnictwo Pallottinum, 2007. 462 p. ISBN 978-
83-7014-571-2.

JODLOWSK], J., Z. RESICH, ]J. LAPIERRE, T. MISIUK-JODLOWSKA and K.
WEITZ. Postepowanie cywilne. 6. wyd. Warszawa: LexisNexis, 2009.
597 p. ISBN 978-83-7620-260-0.

KOLANCZYK, K. Prawo rzymskie. 5. wyd. Warszawa: LexisNexis, 2001.
521 p. ISBN 83-7334-031-9.

KUMANIECK]I, K. Stownik tacirisko-polski. 17. wyd. Warszawa: Panstwowe
Wydawnictwo Naukowe, 1988. 545 p. ISBN 83-01-03531-5.

LITEWSKI, W. Stownik encyklopedyczny prawa rzymskiego. 1. wyd. Kra-
kéw: Universitas, 1998. 322 p. ISBN 83-7052-819-8.

PAWLUK, T. Prawo kanoniczne wedtug Kodeksu Jana Pawta Il: Tom IV:
Doczesne dobra Kosciota: Sankcje w Kosciele: Procesy. 1. wyd. Olsztyn:
Warminskie Wydawnictwo Diecezjalne, 1990. 468 p. ISBN 83-88348-
27-2.

ROZKRUT, T. ed. Komentarz do Instrukcji procesowej , Dignitas connubii”.
1. wyd. Sandomierz: Wydawnictwo Diecezjalne iDrukarnia, 2007.
421 p. ISBN 978-83-7300-796-3.

ROZWADOWSKI, W. Prawo rzymskie: Zarys wyktadu wraz z wyborem Zré-
det. 2. wyd. Poznan: Wydawnictwo Naukowe PWN, 1992. 332 p. ISBN
83-01-10031-1.

STUDIES 145



« I SOCIETAS ET IURISPRUDENTIA

D | 2020, ro¢nik VIIL, ¢islo 3,s.131-146
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

SONDEL, ]. Stownik tacirisko-polski dla prawnikéw i historykéw. 1.wyd.
Krakéw: Universitas, 2009. 1005 p. ISBN 978-83-242-0895-1.

SZTYCHMILER, R. Ochrona praw cztowieka w normach kanonicznego pro-
cesu spornego. 1. wyd. Olsztyn: Wydawnictwo Uniwersytetu Warmin-
sko-Mazurskiego, 2003. 275 p. ISBN 83-7299-229-0.

ZABLOCK]I, J. Rzymskie korzenie prawa kanonicznego. In: ]. WROCENSKI
and H. PIETRZAK, eds. Ars boni et aequi: Ksiega pamiqtkowa dedyko-
wana Ksiedzu Profesorowi Remigiuszowi Sobariskiemu z okazji osiem-
dziesiqtej rocznicy urodzin. 1.wyd. Warszawa: Wydawnictwo Uni-
wersytetu Kardynata Stefana Wyszynskiego, 2010, pp. 587-594. ISBN
978-83-7072-602-7.

ZUROWSKI, M. A. Kanoniczne prawo matzeriskie Kosciota Katolickiego.
2. wyd. Katowice: Ksiegarnia Swietego Jacka, 1987. 487 p.

Dr. Justyna Krzywkowska

Faculty of Law and Administration
University of Warmia and Mazury in Olsztyn
Warszawska 98

10-702 Olsztyn

Poland

justyna.krzywkowska@uwm.edu.pl

https://orcid.org/0000-0002-0667-6453

146 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2020, ro¢nik VIIL, ¢islo 3, s. 147-159 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Jxunpxos, Aneko u Mapus HeirkoBa:
AJMMHHUCTPaTHBHO 00C/IyKBaHe.
Co¢us: ABanrapg Ilpuma, 2018. 290 c.
ISBN 978-619-160-945-1
[DzildZov, Aleko a Maria Nejkova:
Sluzby verejnej spravy.

Sofia: Avangard Prima, 2018. 290 s.
ISBN 978-619-160-945-1]

Giljov, Aleko and Maria Neykova:
Administrative Services.
Sofia: Avangard Prima, 2018. 290 p.
ISBN 978-619-160-945-1

Sona Kosic¢iarova

Abstract: Reviewing the publication Giljov, Aleko and Maria Neykova: Ad-
ministrative Services.

Key Words: Review; Scientific Publication; Administrative Law; Public Ad-
ministration; Administrative Services; Bulgaria.

Abstrakt: Recenzia publikdcie /[lxcuaodxcos, Aneko u Mapus Helikoga: A0-
MUHUCmMpamueHo obcayxceaHe [DZildZov, Aleko a Maria Nejkova: SluZby
verejnej sprdvy].

Klcové slova: Recenzia; odbornd publikdcia; sprdvne prdvo; verejnd
sprdva; sluzby verejnej sprdvy; Bulharsko.

Aleko DzildZov je ucitelom Katedry verejnej spravy na Filozofickej
fakulte Univerzity sv. Klimenta Ochridského v Sofii. Hlavnymi oblastami
jeho vedeckého zaujmu su reformy verejnej spravy, administrativne
sluzby, decentralizacia a regionalny rozvoj. Maria Nejkova je profesorkou
spravneho prava, dekankou Centra pravnych nduk Burgaskej slobodnej
univerzity. Hlavnymi oblastami jej vedeckej a pedagogickej ¢innosti st
spravne pravo, verejna sprava, Statna sluzba, pravne aspekty bezpecnosti
anarodnej bezpecnosti v krizovych situaciach. Obaja autori spojili sily,
aby ponukli kniznému trhu odbornu publikaciu s nazvom, ktory mozno -
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s prihliadnutim na slovenskt zdkonnu termino-
16giu - preloZit ,SluZby verejnej sprdavy“.

Aneko [Kungxos
Mapun Heiikosa

Ako uvadzajy, ide o prvi ucebnicu urcenu
ABMWUHUCTPATUBHO pre Studentov bakalarskych a magisterskych $tu-
OBCJTYKBAHE dijnych programov avo vednych odboroch ,so-
cidlne, ekonomické a pravne vedy“. Vzhl'adom na
komplexnost’ a prehl'adnost jej spracovania vSak
nepochybuji o tom, Ze by mohla zaujat' veducich
zamestnancov organov verejnej spravy, verejno-
pravnych institucii alebo verejnopravnych zaria-
deni motivovanych zlepSovat kvalitu sluzieb, ako
aj sukromné osoby zaujimajice sa o pravne ale-
bo vecné aspekty riesenia ich Zivotnych situdcii prostrednictvom sluZieb
verejnej sprdvy, bez ohl'adu na to, ¢i ide o udalost v Zivote fyzickej osoby
alebo v Zivotnom cykle pravnickej osoby.

Pri parafrazovani predslovu z ucebnice som si vypomohla konkrét-
nymi zakonnymi pojmami, ktoré pouziva slovensky pravny poriadok
s u¢innostou od 1. maja 2019:

4+ verejna sluzba (je definovana ako ,Cinnost organu riadenia, ktorej
rozsah a sposob vykonu ustanovuje osobitny predpis a ktorej vysle-
dok mozno pouzit pri vykone sluzby verejnej spravy a sluzby vo ve-
rejnom zaujme*“);

4+ sluzba verejnej spravy (je definovana ako ,vykon pravomoci, prav
a povinnosti organu riadenia, ktorej rozsah a spdsob vykonu ustano-
vuje osobitny predpis“);

4+ sluzba vo verejnom zaujme (je definovani ako ,vykon pravomoci,
prav a povinnosti organu riadenia, ktorej rozsah ustanovuje osobitny
predpis, pricom spdsob jej vykonu osobitny predpis neustanovuje);

4+ elektronicka sluzba verejnej spravy (je definovana ako ,elektronicka
komunikacia s orgdnom riadenia pri vybavovani podania, ozndme-
nia, pri pristupe k informacidm a ich poskytovani alebo pri tcasti ve-
rejnosti na sprave verejnych veci“);

4+ usek verejnej spravy (je definovany ako ,vecna oblast, v ktorej pra-
vomoci prava a povinnosti organu riadenia, ako aj spdsob ich vykonu
ustanovuje osobitny predpis a ktord obsahuje najmenej dve agendy
verejnej spravy*);
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4 agenda verejnej spravy (je definovana ako ,uceleny stihrn ¢innosti na
konkrétnom tseku verejnej spravy, ktoré, vratane spésobu ich vyko-
nu, ustanovuje osobitny predpis”);

4 Zivotna situicia (je definovana ako ,udalost v Zivote fyzickej osoby
alebo v Zivotnom cykle pravnickej osoby, ktora je rieSena sluzbami
verejnej spravy, ako aj sposob usporiadania sluzieb verejnej spravy
z uzivatel'ského pohladu osoby pri vykone prav apovinnosti vo
vztahu k orgdnom riadenia“).

Uvedené pojmy su sice z prdvneho hladiska aplikovatelné len na
ucely zakona ¢.95/2019 Z.z., avsak z vecného, a najméd pedagogického
hl'adiska sa mézu stat (a zrejme aj stanti) klI'icovymi pre vyucbu manaz-
mentu verejnej sprdvy.

Preco by si slovensky citatel mal vSimnut recenzované dielo? Nuz
preto, lebo na Slovensku nie je obdobna ucebnica k dispozicii. Problema-
tike kvality sluzieb verejnej spravy sa venuju odbornici z nepravnickych
fakult, predovsetkym vsak z fakult verejnej spravy a manaZzmentu.!

Kde nie je vyucba (napriklad v ramci povinne volitelného ¢i vybero-
vého predmetu), tam nie je ani potrebné Studijny text vytvorit. Faktom
vsak je, Ze téma je to aktudlna. Vyvoj politiky v ramci Eurépskej tnie si
vyzaduje prispdsobovat obsah Studijnych programov i na vysokych sko-
lach.

NajdolezitejSou ulohou verejnej spravy je poskytovanie kvalitnych
sluZzieb.

UZ vroku 2014 Eurépska komisia Jean-Claude Junckera dostala pri-
vlastok , digitdlna“. Predstavenie pracovného programu Eurépskej komi-
sie naznacilo posun vo vnimani a smerovani digitadlnej agendy od tradic-
ného ramca do ekonomického, a najmé spotrebitel'ského rozmeru. Jeho
ambiciou bolo vytvorit podmienky pre Ziva digitdlnu ekonomiku a spo-
lo¢nost, a to doplnenim regulacného prostredia v oblasti digitdlneho na-
kupovania a telekomunikacii, modernizaciou autorskych prav, zvySenim
kybernetickej bezpecnosti a ploSnym rozsirenim digitalizacie. Zapajanie
informacnych a komunikac¢nych technoldgii do Cinnosti verejnej spravy
sa tak malo stat imanentnou stcastou jej modernizacie. Generalna po-

1 Pozri napriklad monografiu JANKELOVA, N., $. MORICOVA a A. JANKUROVA. Inovativne
pristupy v manaZmente organizdcii verejnej sprdvy v kontexte zvysovania kvality poskyto-
vanych verejnych sluzieb. 1. vyd. Brno: MSD, 2017. 224 s. ISBN 978-80-7392-282-5.
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Ziadavka na kvalitné sluzby verejnej sluzby vSak presahuje rdmec zave-
denia e-sluZieb.

Pre rychlu orientaciu citatel'a uvddzam, Ze predmetom ucebnice je
problematika, ktort na Slovensku v si¢asnosti upravuju:

+ zakon ¢ 305/2013 Z.z. o elektronickej podobe vykonu pdsobnosti
organov verejnej moci a o zmene a doplneni niektorych zakonov (za-
kon o e-Governmente) v zneni neskorsich predpisov;

+ zakon ¢.272/2016 Z.z. o déveryhodnych sluzbach pre elektronické
transakcie na vnutornom trhu a o zmene a doplneni niektorych za-
konov (zakon o doveryhodnych sluzbach) v zneni neskorsich predpi-
sov;

#+ zakon ¢ 69/2018 Z.z. o kybernetickej bezpecnosti a o zmene a dopl-
neni niektorych zakonov v zneni zdkona ¢. 373/2018 Z.z.;

#+ zakon ¢ 177/2018 Z.z. o niektorych opatreniach na zniZovanie ad-
ministrativnej zataze vyuzivanim informacnych systémov verejnej
spravy a o zmene a doplneni niektorych zakonov (zakon proti byro-
kracii) v zneni neskorsich predpisov;

#+ zakon ¢.95/2019 Z.z. o informa¢nych technolégiach vo verejnej spra-
ve a ozmene a doplneni niektorych zadkonov (upravuje organizaciu
spravy informacnych technolégif verejnej spravy).

Uvedené pravne predpisy maju prierezovy charakter. Reguluju Spe-
cialnu oblast' - oblast manazmentu verejnej spravy.

Knim sa primkynaju d’alSie zdkony. Vysledkom povinnej transpozi-
cie smernice Eurépskeho parlamentu a Rady 2006/123/ES z 12. decembra
2006 o sluZbdch na vniitornom trhu,? popri zdkone ¢ 136/2010 Z.z. o sluz-
bdch na vnitornom trhu a o zmene a doplneni niektorych zdkonov v zneni
neskorsich predpisov, su izakony tykajlice sa regulovanych, respektive
slobodnych povolani - zdkon ¢ 455/1991 Zb. o Zivnostenskom podnikani
(Zivnhostensky zdkon) v zneni neskorsich predpisov, zdkon SNR ¢ 78/1992
Zb. o dariovych poradcoch a Slovenskej komore dariovych poradcov v zneni
neskorsich predpisov, zdkon ¢ 586/2003 Z.z. o advokdcii a o zmene a dopl-
neni zdkona ¢ 455/1991 Zb. o Zivnostenskom podnikani (Zivnostensky zd-
kon) v zneni neskorsich predpisov, a tak d’alej.

Ciel'om smernice Eurdpskeho parlamentu a Rady 2006/123/ES je:

2 Bliz8ie pozri Smernicu Eurépskeho parlamentu a Rady 2006/123/ES z 12. decembra 2006
o sluzbdch na vniitornom trhu. U.v. EU L 376, 2006-12-27, s. 36-68.
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4 zriadit miesta jednotného kontaktu;

4 zjednodusit systémy udel'ovania povoleni v ramci pristupu k sluz-
bam;

4 zjednotit poziadavky krajin Eurdpskej dnie vo veciach pristupu
k sluzbam na vnutornom trhu (vylucit diskriminaciu).

Sirsi vecny a pravny vstup som si neodpustila preto, lebo na zaklade
neho si vnimavy cCitatel dokaZe Gcinnejsie vyskladat prinos recenzovanej
publikacie, ktord ddvam do pozornosti.

Vyber tém v ramci ucebnice je premysleny rovnako ako systematika
ich usporiadania. Predmet ,Sluzby verejnej spravy pre obcanov a podni-
ky“, ktory sa prednasa na Univerzite sv. Klimenta Ochridského v Sofii uz
od roku 2004, sa za ten cas stihol pevne udomadcnit v studijnom progra-
me, Co sa pozitivne prejavilo aj v zrelosti spracovania rukopisu.

Autori v rdmci Strnastich kapitol smeruju od vSeobecnych vychodisk
(predmet sluzieb verejnej spravy, vymedzenie pojmov, zasady ich fungo-
vania, prehl'ad pramenov pravnej Upravy), cez problematiku organizac-
ného zabezpecenia fungovania sluzieb verejnej spravy az k Standardom
kvality vykonu verejnej spravy.

Podla klasifikacie Eurépskej komisie poskytovanie sluZieb verejnou
spravou je jednou z jej troch hlavnych funkcii (popri tvorbe a uskutocno-
vani politiky a spravovani verejnych financif).

Skvalitfiovanie sluZieb verejnej spravy je ddlezité, lebo vedie k zniZe-
niu administrativneho zataZenia klientov, zlepSuje konkurencieschop-
nost’ ekonomiky zvySenim poctu pracovnych miest a rastom miezd.

Organizicia sluzieb je vyznamnym nastrojom v boji proti korupcii,
pokial lehoty na vybavenie su kratke, dodrziavaja sa a pristup k sluzbam
je otvoreny (t.j. je garantovana ich vSeobecna dostupnost, postupy st jas-
né a nevyzaduju vyhl'adanie pomoci alebo poradenstva).

Zakladnymi predpokladmi dosiahnutia kvality sluzieb vo verejnej
sprave su:

4+ reformnd politika zamerana na optimaliziciu a zlep$enie inStitucio-
nalnej Struktiry;

% rozvoj informacénych technol6gii;

4+ zniZenie miery $tatnej regulacie prenosom plnenia tdloh na verejno-
pravne institdcie (napriklad na profesijné komory);
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#+ plnenie uloh verejnej moci stkromnopravnymi subjektmi (notari,
exekutori);

+ prehodnotenie nikladovosti poskytovanych sluzieb verejnej spravy
stanovenim primeranych poplatkov za tieto sluzby (spravne poplat-
ky, miestne poplatky);

+ decentralizicia sluZieb verejnej spravy a u¢inné vyuzivanie obci a ok-
resov ako vstupnych miest pre sluzby poskytované tstrednou Stat-
nou spravou.

Sluzbou verejnej spravy sa na ucely bulharskej pravnej dpravy ro-
zumie ¢innost organov verejnej spravy (vratane organov statnej spravy)
alebo verejnopravnych organizacii a verejnopravnych zariadeni (zariade-
ni verejnych sluzieb, nemocnic, vysokych $kdl, a tak d’alej).

Zdsaddm sluZieb verejnej sprdvy sa venuje druha kapitola ucebnice.

Vychadza sa z modelu EFQM Excellence, ktory vznikol v spolupraci
so zakladatel'mi Eurépskej nadacie pre kvalitu (anglicky European Foun-
dation for Quality Management - EFQM), a tiez z noriem kvality Medzina-
rodnej organizacie pre normaliziciu (anglicky International Organization
for Standardization - ISO).

V radmci orientdcie na zakaznika sa rozliSuju jednorazové a integro-
vané sluzby. Integrované sluzby su sluzby komplexné. Su to také sluzby,
ktoré vyzaduju spolupracu organu s inymi dotknutymi organmi verejnej
spravy, koordinaciu a interakciu, cielené usilie vSetkych subjektov zapo-
jenych do poskytovania sluZzieb.

Zdsada rovnakého a spravodlivého pristupu pre vsetkych uZivatelov
zahfna povinnost zachovania dostojnosti a sikromia, povinnost venovat’
osobitnu pozornost I'ud'om so Specialnymi potrebami a zo zranitel'nych
skupin. Ma aj procesnopravny aspekt. VSetky osoby maju zarucené rov-
naké procesné prava, priCom verejna sprava je povinnad zaobchadzat
s osobami v rovnakych pripadoch rovnako.

Zdsada poskytovania tiplnych informdcif vyjadruje povinnost posky-
tovat’ uplné informacie potencidlnym uzivatel'om o sluzbach, a to zrozu-
mitel'nym spoésobom, vratane informécii o poplatkoch.

Zdsada konzultdcii so vsetkymi zainteresovanymi stranami (so spot-
rebitelmi azamestnancami, mimovladnymi organizaciami, podnikmi)
o tom, ako zlepsit poskytovanie sluzieb, podporuje poskytovanie sluzieb
prispésobenych ich potrebam. Takyto pristup je pre uzivatel'ov motivu-
juci.
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Zdsada zavddzania mechanizmov spdtnej vdzby od zdkaznikov sa
premieta v poziadavke na vytvorenie a udrziavanie prehl'adného, propa-
govaného al'ahko dostupného systému, vratane systému pre uplatiiova-
nie staznosti.

U¢inny zakaznicky servis je vnimavy k potrebam svojich klientov.
Zéakaznik musi byt v rdmci spatnej vazby vypocuty ajeho pripomienky
(pozitivne aj negativne) musia najst’ podporu, byt analyzované a na ich
zaklade sa musia vykonat opatrenia na napravu. Vysledok vybavenia
staznosti by sa zakaznikovi mal oznamit’.

Zdsada podpory pristupu k sluzbdm viacerymi spésobmi pristupu ma
vo vSeobecnosti zvysit dostupnost sluzieb.

VZdy ma byt garantovany alternativny spdsob pristupu tak, aby sluz-
by verejnej spravy mohli vyuZivat vSetci pouZivatelia, ktori ich potrebuju.
Pouzivatelia musia mat preto vZdy mozZnost vyziadat si sluZzbu jednym
sposobom, ale vystup z nej prijat inym sp6sobom, pokial’ si to Zelaja (na-
priklad podanie uskutocnit osobne, avsak vyzadovat, aby bola sluzba
spristupnend inym technicky vykonatelnym spdsobom - elektronicky,
prostrednictvom poStového prevadzkovatela s licenciou, faxom).

Zdsada tvorby a podpory Standardov sluZieb a zverejtiovania vysledkov
vykonnosti podla tychto standardov. Jej implementacia vyzZaduje:

4 vytvorit jasné, meratel'né a realistické Standardy sluZieb;
4+ monitorovat dodrziavanie tychto noriem a zverejiiovat vysledky.

Zdsada tvorby, merania a publikovania hodnoteni spokojnosti zdkaz-
nikov. Podmienkou su realizacia prieskumov, vyuzivanie formularov
spatnej vazby, stretnutia skupin s pouZzivatel'mi sluzieb verejnej spravy,
a tak d'ale;j.

Specidlna kapitola v ucebnici sa venuje obsahu pravnej reguldcie,
ktord priamo ¢i nepriamo suvisi s problematikou zabezpecenia kvality
sluzieb vo verejnej sprave.

Autori medzi kl'iCové pramene pravnej Uipravy v tomto smere zahr-
nuli napriklad spravny poriadok (AZMHUHHCTpaTUBHONpPOIECYaseH KO-
Zekc), danovy poriadok ([JJaHbUHO-OCUTYPUTEJIEH NIPOLIECYaJIEH KOJEKC),
zakon o verejnej sprave (3akoH 3a afiIMUHUCTpanusTa), zakon o elektro-
nickych dokumentoch a elektronickych certifikovanych sluzbach (3akon
3a eJIeKTPOHHUSA JOKYMEHT U eJIEKTPOHHUTE YI0CTOBEPUTEHHU YCAYTH),
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zakon o sluzbach na vnitornom trhu (3akoH 3a geliHoCcTUTE O Mpejo-
CTaBsiHE Ha YCJyTH).

Neprekvapi, Ze okrem tychto vSeobecnych predpisov autori upozor-
nuju na existenciu velkého poctu osobitnych predpisov upravujicich
kvalitu poskytovania sluzieb verejnej spravy. Dovodom su integrita Cin-
nosti v oblasti sluZieb a priame spojenie sinymi administrativnymi ¢in-
nostami a politikami (elektronickd verejna sprava, zniZovanie adminis-
trativnej zataze pre ob¢anov a podniky, $tatne a miestne dane, decentra-
lizacia, boj proti korupcii, a tak d'alej).

Ako namet de lege ferenda pre slovenského zakonodarcu mozno
spomenut platnd dpravu v bulharskom sprdvnom poriadku. S G¢innostou
od roku 2014 sa medzi zasady tohto procesnopravneho kédexu zarad'uje
zasada vyjadrend ako povinnost spravnych organov uplatiiovat integro-
vané sluzby verejnej spravy (¢lanok 13a). Za tymto Gcelom sa v ramci in-
tegrovanej sluzby ustanovila Specidlna trojdnova lehota pre dotknuté or-
gany, v ktorej su povinné konat na zaklade ziadosti spravnych organov
(¢lanok 57 ods. 9).

Spravny poriadok obsahuje aj vSeobecnu dpravu povinnosti sprav-
nych organov, pokial ide o:

+ poskytovanie verejne dostupnych, presnych, systematizovanych
a zrozumitel'nych informacii o ich kompetencii;

# spristuprniovanie dradnych formularov;

#+ poskytovanie uplnych informdcii olehotach v konani a o splatnosti
spravneho poplatku.

Zdkon o obmedzeni administrativnej reguldcie a administrativnej kon-
troly hospoddrskej ¢innosti (3akoH 3a orpaHWYaBaHe Ha a[MUHUCTPATHB-
HOTO peryjupaHe U aAMHUHUCTPATHUBHHUS KOHTPOJI BBPXy CTONAHCKAaTa
JeiiHocT) ustanovuje postupy pri udel'ovani povoleni a registracii podni-
katel'skej ¢innosti, vydavani povoleni a certifikdtov, prijimani ozndmeni
o vykone ¢innosti a pravidla dozoru nad vykonom podnikatel’skej ¢innos-
ti. Ide o obdobu slovenského Zivnostenského zakona.

Organy verejnej spravy maju povinnost organizovat svoje ¢innosti
takym spdsobom, aby poskytovali sluzby dotknutym osobdm v ramci
jedného miesta. Za tymto ticelom musia byt uréené tradné hodiny v pri-
meranom rozsahu a musi sa zabezpecit moZnost elektronického posky-
tovania sluZieb.
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Zakon ustanovuje zakaz Ziadat' od Ziadatel'ov informacie alebo do-
kumenty, ktoré ma k dispozicii samotny spravny organ alebo iny organ,
a stucasne ukladd dotknutym orgdnom povinnost poskytnit ich na dcely
prislusného konania.3

[ zdkon o e-Governmente (3aKOH 3a eJIEKTPOHHOTO YIpaBJIeHUE) VY-
chadza zo zdsady jednotného zberu a tvorby tdajov. Spravne organy, ve-
rejni Cinitelia a verejnopravne organizacie nesmu od obcanov alebo or-
ganizacif vyZadovat, aby predkladali alebo preukazovali v informaénych
systémoch uz vytvorené alebo zhromazdené udaje. Su povinné zaobsta-
rat’ si ich od tzv. primarneho spravcu udajov. Primarny spravca udajov je
spravny organ, ktory zo zakona zhromazduje alebo generuje udaje pre
obéana alebo organizaciu po prvy raz a tieto idaje meni a dopiiia alebo
likviduje. V sdlade so zdsadou oznamovania sluZieb zasiela primarny
spravca udajov udaje z vlastného podnetu vSetkym spravnym organom,
osobam vykonavajuicim verejné funkcie a organizacidm poskytujicim ve-
rejné sluzby, ktoré na zaklade zakona tieto Uidaje spractuvaju a vyjadrili
ochotu ich prijat.

Zdkon o sluzbdch na vniitornom trhu (3aKoH 3a JIeHHOCTHUTE IO INpe-
JocTaBsiHe Ha ycayru) predstavuje obdobu slovenského zakona €. 136/
2010 Z.z. o sluzbach na vnitornom trhu a o zmene a doplnenf niektorych
zakonov.

Podl'a ¢lanku 1 ods. 2 i¢elom uvedeného zakona je:

1. ul'ahcenie vykonavania sluzieb poskytovatelmi usadenymi v ¢len-

skom State;

zarucenie prav poskytovatel'ov a prijemcov sluzieb;

3. zniZenie administrativneho zatazenia poskytovatel'ov sluzieb usade-
nych v ¢lenskych Statoch a zjednodusenie postupov pre prislusné or-
gany v Bulharskej republike zriadenim jednotného kontaktného mie-
sta a poskytovanie elektronickych sluZzieb;

4. vytvorenie systému vymeny informacii a vzajomnej spoluprace me-
dzi prisluSnymi orgdnmi v Bulharskej republike a orgdnmi v ¢len-
skych statoch.

N

w

Vid' obdobnu upravu na Slovensku v Zdkone ¢ 177/2018 Z.z. o niektorych opatreniach na
zniZovanie administrativnej zdtaZe vyuZivanim informacnych systémov verejnej sprdvy
a o zmene a doplnenti niektorych zdkonov (zdkon proti byrokracii) v zneni neskorsich pred-
pisov.
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»Sluzba“ na ucely vyssSie uvedeného zakona je ,akdkol'vek samostatne
zarobkova hospodarska ¢innost, ktora je zvycajne poskytovana za odpla-
tu”.

Podmienky udel'ovania povoleni pre novu prevadzku nesmu dupli-
kovat’ poziadavky a kontroly, ktoré su s ohl'adom na ich tcel rovnocenné
alebo v zasade porovnatelné a ktoré sa uz na prevadzkovatel'a vztahuja
vinom cClenskom State alebo vtom istom c¢lenskom State (¢lanok 11
ods. 3).

Sucastou organizacnych zasad uplatniujucich sa aj v ramci sluzieb ve-
rejnej spravy je zdsada jedného kontaktného miesta (tzv. ,one stop shop).
Vychadza z organiza¢ného modelu, ktory spociva v skutocnosti, Ze jedna
organizacnd jednotka sluZi na poskytovanie viacerych sluZieb na jednom
mieste (napriklad supermarket, autoservis). V takomto modeli poskyto-
vania sluZieb je najdélezitejSia integracia a koordinacia medzi poskytova-
tel'mi sluzieb, s cielom uspokojit’ ¢oraz sofistikovanejSie a komplexnejSie
potreby zakaznikov.

Vznik uvedeného konceptu je stucastou vseobecného trendu v ramci
reforiem zameranych na zabezpecenie novej reakcie na verejné potreby
anového pristupu vo vztahu medzi obanmi a verejnou spravou. Autori
analyzuju moznosti uplatnenia modelu v ramci sluzieb verejnej spravy vo
Stvrtej kapitole recenzovanej publikacie.

Uplatiiovanie zasady, ktoru autori vystizne nazvali ,zasadou jednej
prepazky“, sa organizacne premieta vo vytvoreni servisnych centier pre
poskytovanie informécii a sluZieb ob¢anom, tykajucich sa dloh verejnej
spravy v kompetencii obci, ako aj izemnych celkov a dstrednych organov
Statnej spravy.

Existuju dva mozné organizacné varianty zriadenia jednotnych kon-
taktnych miest:

#+ jeden pristupovy bod vadministrativnej Struktire (uplatiiuje sa
v Bulharsku);
+ jedno miesto pristupu k niekol’kym ,horizontdlnym* spravcom.

Uplatnenie zasady ,one stop shop“ v ramci sluzieb verejnej spravy sa
premieta v roz¢leneni zadkladnych servisnych ¢innosti verejnej spravy na
¢innosti, ktoré su sucastou tzv. ,front office” a ,back office”.

UZivatelia majd pristup k sluzbam prostrednictvom osobného kon-
taktu, telefonicky, pisomne postou alebo elektronicky. ,Customer mana-
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ger” prijima a kontroluje adresované poZiadavky na vyzadované sluzby
v rdmci jedného miesta. Poziadavky klientov postupuje na vybavenie pre
»back office“. Po ich ,ziradovani“ sa vracaji k manaZérovi, ktory ich odo-
vzda klientovi.

Podl'a ,Prirucky o zlepSovani administrativnych sluzieb v kontexte
principu jednorazového kontaktu“ je prijimacie miesto Struktirou, ktora
ma priamy kontakt so zdkaznikmi prostrednictvom roznych foriem pri-
stupov. Ciel'om je vybudovat’ kultiru kvalitného zdkaznickeho servisu - so
zamestnancami, ktori su tvdrou administrativy.

,Back office“ pokryva vsetky ostatné Struktiry v organizacii, ktoré
vykonavaju profesiondlne, technické a podporné funkcie. Vzhl'adom na
organizaciu prace nie je ¢innost zamestnancov preru$ovana dopytmi za-
kaznikov. M6Zu sa preto plne sustredit vylu¢ne na odbornd ¢innost. Uve-
dené otvara moznosti lepSieho planovania a organizovania vykonu prace
v ramci ,back office“, no sticasne vsak vyzaduje rozvoj ac¢innych komuni-
kacnych systémov medzi ,front office” a ,back office”.

Autori ucebnice za prinos predmetného organizacného usporiadania
vykonu sluZieb verejnej spravy vo vztahu ku klientom povazuju:

4 zlepSeny pristup k sluzbam - jednak z hl'adiska lepsieho pochopenia
prav zakaznikov, ako aj ich lepSieho povedomia o tom, kde vyzado-
vat' a ako prijimat sluzby;

4 vysoku kvalitu poskytovanych sluZieb;

4 transparentnost - jasné procesné postupy podmieiiuji lepsiu komu-
nikaciu so zakaznikom pocas celého procesu poskytovania sluzby
(zdkaznici maju k dispozicii aktudlne informacie o stave vybavovania
Ziadosti, a tak d'alej);

4 rozvoj oblianskej spolo¢nosti tym, Ze sa zdkaznikom poskytne prile-
Zitost vyjadrit svoje nazory na poskytované sluzby.

Za prinos organiza¢ného usporiadania vo vztahu k verejnej sprdve au-

tori povazuju:

4+ efektivnejS$iu organizaciu, kedZe zniZenie administrativnej zataze
zniZuje naklady na sluzby;

4 vy$Siu mieru transparentnosti v sluzbach, ktora vedie k lepsiemu ob-
razu verejnej spravy v ociach verejnosti;

4 lepSiu koordindciu medzi Gtvarmi vramci jednej administrativnej
Struktiry a medzi réznymi administrativnymi Struktirami, ktora ve-
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die k efektivnejSiemu zdielaniu vedomosti, metéd, nastrojov a in-
formécii;

+ zlepSenu komunikaciu a mechanizmy spatnej vazby od zakaznikov,
ktoré vedu k SirSiemu zapojeniu klientov a ich zastupcov (napriklad
mimovladnych organizacii) do vyvoja servisnych mechanizmov;

4+ protikorup¢ény ucinok - vylucenie priameho kontaktu medzi osobou
ziadajucou o sluzbu a poskytovatelom sluzieb (referentom) vyznam-
ne pomaha dosiahnut’ tento ciel’.

Ucebnica v d'al$ich kapitolach pontka zaujimavé informacie tykajtce
sa organizacie sluzieb vo verejnej sprave, prostriedkov pristupu k tymto
sluzbam s osobitnym zretelom kladenym na elektronicku formu vykonu
verejnej spravy, vratane zasad dobrej praxe.

Obaja autori dokazujd, Ze bulharskd odbornd literatira ma ¢o po-
nuknut (¢i uz z vecného alebo pravneho aspektu) aj zahrani¢nému citate-
l'ovi.

Mna osobne to neprekvapuje, nakol'ko mam v tomto smere prehl'ad
a viem, Ze v Bulharsku (obdobne ako napriklad v Pol'sku) ma nauka o ve-
rejnej sprave aspravnom prave dlhoro¢nd tradiciu avysokd udroveil.
Blizkost' sposobu pravneho myslenia podporujd tiez takmer identicky
systém pravnej Upravy a spolocné ciele, ktoré Bulharsko ako ¢lensky Stat
Eurépskej inie musi presadzovat.
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sikromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
drovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kéciu prispevkov v podobe:

+ samostatnych vedeckych $tadii, ako aj cyklov vedeckych $tadii
minimdlny rozsah tvori 10 normostrdn prislichajtcich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢&i dianim
minimdlny rozsah tvori 5 normostrdn prisliichajtcich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzif publikacii vztahujucich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odporica sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

+ informacii, ako aj sprav stvisiacich so zdkladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdrover dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel’kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat ro¢ne, a to v terminoch:

31. marec - jarni edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial’ nepublikované prispevky, ktoré sd vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladajt.

e
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Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajtci v ramci redakénej rady Casopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoc¢iiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady Casopisu
avodovodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sihrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikadciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne sucasne:

4+ prejavujd svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie su
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pévodnom jazyku:

4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;
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Text prispevku:

4+ prosime uviest v $truktdre vod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdze obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je v§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamkKy a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej bibliografickej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické uidaje v plnom
rozsahu - rovhako v odkazoch v pozndmkach pod ¢&iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktortu odkazuje text prispevku v pozndmkach
pod ¢iarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatuiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatdry podl'a platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické tdaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatury na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrZat niz8ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET I[URISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30th - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

FEEE
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:

*

please specify key words in original language, circa 10 words;

Text of Contribution:

+

please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(IS0 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

*

please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:

+

please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version

in the format of the text editor MS Word document. Applying the stand-
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ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. Vieobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spolocensky vyznamné
prierezové suvislosti otazok verejného prava a sikromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej tirovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sucasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajucich rubrikdch na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obc¢ianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otdzok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu ponuka Citatel'skej verejnosti informécie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecCuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v Casopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
poOsobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vysSie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré naplitaju skutkovi podstatu plagiatu ¢i ne-
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opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom znent.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostitovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otadzok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia casopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sticasne:

4 prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stihlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tieZ uznavanymi odbornikmi pésobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.
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Sthrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redakcénou radou.

Prispevky sa so zodpovedajiucim pisomnym odévodnenim automa-
ticky zamietaju v pripadoch, pokial:

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoskolské vzdelanie druhého stupna;

4+ prispevok preukizateIne nezodpovedd minimalnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Studie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouzitej metodoldgie, a podobne, ako aj z hl'adi-
ska spravneho, uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zdsadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publika¢na etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publika¢nd etiku
https://publicationethics.org/. Uvedené zasady apravidlad publikacnej
etiky st zavazné pre autorov prispevkov, redakcénu radu casopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.

Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.
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In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

* express their own agreement with publication of submitted contri-
bution in the journal;

#+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
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well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

4+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.
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Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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