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DECLARATION OF INDEPENDENCE OF THE
DEMOCRATIC REPUBLIC OF AZERBAIJAN (1918-1920) —
LEGAL ANALYSIS

DEKLARACIE NEZAVISLOSTI AZERBAJDZANS,KEJ
DEMOKRATICKEJ REPUBLIKY (1918-1920) - PRAVNA
ANALYZA

Maria Beata Jagodzinska'

https://doi.org/10.33542/S1C2022-1-01

ABSTRACT

The following article is a legal analysis of the text of the Declaration of Independence of the
first democratic republic in both Muslim and Oriental worlds — Azerbaijani Democratic
Republic. Detailed analysis of each point, prefaced with short historical background necessary
to understand the process of forming an independent state, reveals the basis of the legal system
of then Azerbaijan and could contribute to further research on this topic. Although it has existed
for only 23 months, the Republic was able to function well and has left a trace in the history of
Caucasus region, as well as has been used as an inspiration for Azerbaijani political elites after
the collapse of the USSR in 1991, what also has been described.

ABSTRAKT

Nasledujuci clanok je pravnou analyzou textu Deklaracie nezavislosti prvej demokratickej
republiky v moslimskom aj orientalnom svete — Azerbajdzanskej demokratickej republiky.
Podrobna analyza kazdého bodu, predlozend kratkym historickym pozadim potrebnym na
pochopenie procesu formovania samostatného Statu, odhaluje zdklady prdavneho systému
vtedajsieho Azerbajdzanu a mozZe prispiet k dalSiemu vyskumu tejto témy. Hoci republika
existuje len 23 mesiacov, dokazala dobre fungovat a zanechala stopu v historii kaukazského

......

bolo tiez popisané.

1. INTRODUCTION

The field of research of the given article is not well-known and discussed in Europe topic of
Caucasian democracies, which have broken out in May 1918, with an emphasis on one country
— Azerbaijan. The main legal document of this country — Declaration of Independence, was
announced on May 28", 1918.

This article aims to analyze and prove the thesis that Azerbaijani Declaration of
Independence was a crucial and progressive legal act not only for Azerbaijan itself, but for the
whole region and cultural world of Orient. It contains of the text of the Declaration and detailed
analysis of every single paragraph and part of it, summarized within a brief recapitulation.

The topic is being researched by mostly Azerbaijani experts and it is quite a hard task to find
any work of a European researcher. As far as it is known, nobody tried to analyze this act from
the legal point of view, as most researchers have focused on the impact of the Declaration,
without detailed interpretation of its content.

1 Univesity of Warsaw, Faculty of Law and Administration, Warsaw, Poland
Varsavska univerzita vo Varsave, Fakulta prava a spravy, VarSava, Pol'sko.
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2. HISTORICAL BACKGROUND FROM 1917

This part contains events connected with all of the three Caucasian states: Georgia, Armenia
and Azerbaijan as it is impossible to take into consideration only one of them — they have been
tied for a short period as members of one country which has failed to survive and as a result
divided into three states. Decisions of one national fraction influenced decisions of others and
the knowledge of these processes is essential in order to understand how and why independent
Azerbaijan was created. There is a need to mention the fact, that there was not a term such as
“South Caucasian identity” and these three states did not have much in common, their
cooperation was based mostly on bilateral relations rather than multilateral cooperation or
unification.?

1. Bolshevik revolution as a chance for the independence of the Caucasus

After the victory of February Revolution in Russia on March 9, 1917 there has been
established a special committee on the initiative of Caucasian deputies of the Duma (Russian
name for the parliament — author). The committee aimed to manage the Transcaucasian
territory. The Special Transcaucasian Committee was finally formed on March 30, 1917. On
November 15, 1917 there was established a regional government called Transcaucasian
Commissariat. These bodies were formed to let Bolsheviks control Transcaucasia, which was
trying to go its own way. For that reason, Petersburg decided to form a legislative body. Its
deputies have been chosen among Russian Constitutional Assembly.®

2. Transcaucasian Seym

In February 1918 there has been created a parliament on the Caucasus called Transcaucasian
Seym. The deputies to this body were Georgians, Armenians and Azerbaijanis. In April 1918,
Transcaucasian Seym declared independence from Russia, what has meant creating a new state
— Transcaucasian Democratic Federal Republic (TDFR).*

On April 22", 1918 Transcaucasia declared independence in shape of a federal republic. 4
days later there has been formed the new government with A. Chkhenkeli as a head. The new
government included five Azerbaijani representatives. Forming a new legislative body did not
improve the internal situation of the federation, which has been divided into three fractions
according to national partition. Moreover, ethnic cleansing has started in Erevan governorate —
as a result, 80 thousand Azerbaijanis became refugees. Deputies could not agree in terms of
internal and foreign policy, what has resulted into partition of the TDFR in May. This country
has survived only for one month.®

First fraction who decided to left the Seym and Republic was Georgian. On May 25, 1918
I. Tsereteli said that further cooperation is impossible at it has not been present during
negotiations with Turkey and Georgia has no other way than to declare independence.
Armenian fraction decided that if Georgia will declare independence, Armenia will do the same.
On May 26™ Georgia declared independence and the Transcaucasian Seym dissolved itself.®

The situation in the region was more complicated due to the fact that influence zones of
many countries interpenetrated there: Russia, Persia/lran, United Kingdom, Germany and
Turkey, dividing into bigger or smaller alliances tried to gain as much as possible in the meeting
point of Europe and Asia.’

2 NAZRIN GADIMOVA-AKBULUT, Common Identity as the Missing Element in the Construction of Regionalism in the

South Caucasus, in: Journal of Caucasian Studies, May 2010, p. 52. )

A.A. PASHAEV, (red.) Zaqafqaziya Seyminin Miisalman Fraksiyast va Azarbaycan Milli Surast Iclaslarinin protokollar:

1918-ci il, p. 22.

4 TIGRAN MKRTCHYAN, VAHRAM PETROSYAN, Integration of Transcaucasia: continued failure and hope, in:
Turkish Policy Quarterly, Spring 2009, p. 60.

5 AYDIN BALAYEV, Asepbaiioxcanckoe nayuonaibno-0emoxpamuueckoe osudxcenue 1917-1920 2z., 20-22 pp.

6 lbidem, p. 22.

7 SHABNAM YUSIFOVA, The Recognition Of The Independence Of Azerbaijan Democratic Republic In Paris Peace
Conference And The Attitude Of Iran, Mediterranean Journal of Social Sciences, Vol 5 No 19, August 2014, Rome, p.
355.
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3. LAW BACKGROUND

In aim to understand the impact and progressive character of the Declaration of
Independence of the Azerbaijani Democratic Republic there is an undoubtful need for
characterizing current situation in international law. In 1918 there were no declarations of basic
rights for the people, countries still had a right to war and the League of Nations has not been
established yet.®

Women right to vote was a new invention, it has been implemented in some countries across
the world. In the United States, in 1918 women have protested and been arrested for their
emancipation. Parallelly, the act which let them have equal public rights, has been proceeded
in House of Representatives and Senate.® In Azerbaijan, women did not need to protest because
of cultural background — suffrage and emancipation ideas were unpopular ones, if not unknown.
Without any demonstrations, they have been given a right to vote.

The first multilateral treaties between the states were Geneva Convention from 1864 with
further updates and Hague Conventions from 1899 and 1907. Geneva Convention established
a Red Cross — organization of medical help for wounded in war without distinction to their
nationality, which personnel has been guaranteed neutrality in order to help more effectively.

First Hague Convention treated about settlement of international disputes, which aimed to
create an international court, called Permanent Court of Arbitration and International Bureau
as an administrative institution. Moreover, it has described the arbitration procedure between
the countries.™ The 4" Hague Convention from 1907 was a milestone for limiting states’ right
to start war and implemented a new concept — prisoners of war.*2

Until 1918, all the territory of Azerbaijan has been a part of Russian empire. Elites have been
discussing the idea of independence after revolution in 1905. After the 1917 revolution,
Azerbaijani intelligentsia promoted their will to form an independent state based on secular
democratic rules. 13

4. TEXT OF THE DECLARATION OF INDEPENDENCE OF THE AZERBAIJANI
DEMOCRATIC REPUBLIC

A political order has set in the course of the Great Russian revolution that entailed the
disintegration of the individual members of the body of state and the departure of the Russian
troops from the Transcaucasia.

Left to their devices, the peoples of the Transcaucasia took it upon themselves to arrange
their own fates and established the Transcaucasian Democratic Federative Republic. However,
the Georgian people thought it best to separate itself from the Transcaucasian Democratic
Federative Republic and form the independent Georgian Democratic Republic. The current
political situation of Azerbaijan related to the end to the war between Russia and the Ottoman
Empire as well as the unprecedented anarchy within the country dictate to Azerbaijan that
consists of the Eastern and the Southern Transcaucasia imperatively the necessity of incepting
a state organisation of its own so as to lead the peoples of Azerbaijan out of the difficult internal
and external position in which they have found themselves. Therefore, the Muslim National
Council of Azerbaijan elected by popular vote now declares publicly:

8 https://www.britannica.com/topic/League-of-Nations (access: 17.11.2021).

9 https://www.loc.gov/collections/women-of-protest/articles-and-essays/historial-timeline-of-the-national-womans-
party/1918-to-1920/.

10 https://ihl-databases.icrc.org/inl/INTRO/120.

11 https://docs.pca-cpa.org/2016/01/1899-Convention-for-the-Pacific-Settlement-of-International-Disputes.pdf .

12 https://digital-commons.usnwec.edu/cgi/viewcontent.cgi?article=1907&context=ils.

13 https://ge.boell.org/en/2018/05/28/democratic-republic-azerbaijan-1918-20-origins-milestones-and-legacy.

14 full text: https://meclis.gov.az/news-az.php?id=14&lang=en (access 3.11.2021).

https://doi.org/10.33542/S1C2022-1-01 6
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1. From this day onwards, the people of Azerbaijan are the bearers of sovereign rights whilst
Azerbaijan is henceforth a rightful independent state that encompasses the Southeast
Transcaucasia.

2. The Democratic Republic is now set as a form of political organisation of the independent
Azerbaijan.

3. The Azerbaijan Democratic Republic seeks to establish good neighbourly relations with
all the members of the international community and, in particular, with the neighbouring
nations and states.
4. The Azerbaijan Democratic Republic guarantees, within its boundaries, the civil and
political rights to all the citizens indiscriminately of ethnicities, religion, social status and
Sex.

5. The Azerbaijan Democratic Republic provides an ample scope for development to all the
peoples that populate its territory.
6. The National Council elected by popular vote and the Provisional Government
accountable to the National Council shall remain the supreme authority of Azerbaijan as a
whole until such time as the Constituent Assembly is convened.

5. LEGAL ANALYSIS OF THE POINTS OF THE DECLARATION OF
INDEPENDENCE OF THE AZERBAIJANI DEMOCRATIC REPUBLIC

Preamble

Preamble is a solemn introduction of the constitution, taking into consideration historical
narration, fundamental goals of the country, may refer to the religion or national identity. It
contains a description of the past of the country and underlines the most significant events.®

The preamble of the Declaration of Independence of the Azerbaijani Democratic Republic
focuses on historical events which have occurred within less than one year before its resolution.
The three facts mentioned are: change of the power in Russia, end of Russian-Ottoman war and
breakdown of an idea of the Transcaucasian Federation.

Further, it underlines the need of Azerbaijani people to self-determination and will to
establish a sovereign state in order to stop internal anarchy and give a possibility for Muslim
peoples of Caucasus to live in an independent country.

Article 1

The first provision constitutes Azerbaijan (full name: Azerbaijani Democratic Republic,
further written as ADR) as a sovereign entity of international relations. From the moment of
entry into force it becomes a base for establishment of diplomatic relations at an equal level
with other entities of the international law, access to international organizations and respect of
other countries to the borders of ADR. The notation about the sovereignty has meant in practice
an ability to decide about the state without any third-party entities.

The territory of the state has been descripted in a very general way — the Southeast
Transcaucasia, what has meant that the borders would be established in a detailed way in future.
It is likely that such a notation has been written down because of current geopolitical situation,
just as a remark that this exact part of Transcaucasia becomes independent.

Article 2

This article establishes the political system in the newly created state and is a precedent in
the world of both Islam and the Orient, as Azerbaijan becomes the first democratic republic in
the above-mentioned cultural circles. The importance of this article is not visible from the point
of view of the present day, but in those times and conditions it was a breakthrough record,
opening a new page in the history of the region.

15 LIAV ORGAD, The preamble in constitutional interpretation.

https://doi.org/10.33542/S1C2022-1-01 7
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In practice, this meant the election of power by citizens in popular voting, the inability to
concentrate three powers - legislative, executive and judiciary - in the hands of one person, and
the fulfillment of the necessary condition - granting voting rights to a wide group of people.

The republican system was a complete novelty for Azerbaijan, which did not have
democratic traditions. Deciding on this type of rule, Azerbaijani leaders have set themselves an
ambitious goal. Despite the lack of experience and the need to build state structures from the
very beginning, the Azerbaijani state was able to function efficiently throughout its existence.

Article 3

The third provision is relatively vague and can be viewed as a general clause as a whole. It
concerns external policy and heralds the peaceful attitude of the state authorities in order to
establish at least correct relations with other countries, primarily towards Turkey and Great
Britain - at that time Azerbaijan's closest allies. It is noteworthy that despite the tense relations
with Armenia, the authorities in Baku saw a real possibility of resolving disputes and entering
a new stage of inter-state relations.

This provision is also of strategic importance - it was established to emphasize the
sovereignty of Azerbaijan and transform it into a full-fledged subject of international relations,
which is necessary for the recognition of the new state by the international community.

It may be interpreted as a sign that Azerbaijan will try to seek international recognition
through diplomatic channels. This article is a short description of the main goals of country's
foreign policy, focusing on friendly relations with neighbors meaning both states and
nationalities. It is worth noting here that the ethnic and national composition of Azerbaijan was
not uniform, the same applies to the entire Caucasus, inhabited for centuries by many
nationalities often fighting with each other. Azerbaijani Declaration of Independence may be
seen as an attempt to find a peaceful solution for the conflicted region.

Article 4

This article should be divided into two parts. The first deals with state borders, guaranteed
by the broadly understood state. In a narrow interpretation, this means guarantees from the
authorities, with the help of the armed forces, in a broader interpretation - all ADR citizens.

The second part gives concrete expression to the concept of “citizen". The last word is of
particular importance, as it means granting civil rights to women, which is also the first such
case in the Orient world and ahead of most European countries. As early as May 1918,
Azerbaijani women were given the opportunity to decide about the political fate of their
country. The same right was granted to the followers of all religions and representatives of
various nationalities living in Azerbaijan, regardless of their social class or property owned by
them.

This meant the equal civil and political rights of men and women, peasants and aristocrats,
Azerbaijanis and non-Azerbaijanis inhabiting ADR. The second sentence of the fourth
provision clearly demonstrates the broadly understood tolerance of the authors of this legal act
and is a bold step — it should be remembered that the authors of the Declaration of Independence
were Muslim politicians and such a provision was not seen before in any country with Muslim
majority or traditions.

Article 5

The reasons for such a record can be found in the history of Azerbaijan - it was a country
always inhabited by many ethnicities and nations. This article is another example of tolerance,
specifically ethnic in this case. It allows freedom of cultural and linguistic activity for
representatives of all ethnic groups living in the country, while protecting their heritage from
oblivion.

According to the rulers, the multiethnicity of Azerbaijan has become not a problem, but a
positive feature. By legally guaranteeing freedom of development to representatives of the non-
Azerbaijani population, the authorities in Baku gained a political ally and support among the

https://doi.org/10.33542/S1C2022-1-01 8
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broad groups of the country's population, especially those oppressed during the times of the
Russian Empire. Many ethnic groups have gained a sense of security - the specter of
resettlement or re-education has moved away.

Article 6

The last article is a transitional provision ensuring at the same time continuity of power. It
establishes the supreme authority - the Provisional Government and the controlling bodies - the
National Council and the National Assembly. All three bodies are collegial, which prevents the
introduction of absolute power and at the same time guarantees a democratic system. The civic
empowerment of the last two bodies, which had been elected in nationwide elections, was
emphasized.

6. RELATION OF THE AZERBAIJANI DEMOCRATIC REPUBLIC TO MODERN
AZERBAIJAN

In 1991 after the USSR collapsed, in the preamble of The Constitutional Act on the State
Independence of the Republic of Azerbaijan it was declared that all the time that former ADR
was under Soviet rule is treated as an occupation period. Article 2 states that nowadays
Azerbaijan is a successor of ADR, article 3 invalidates all the law passed during Soviet rule
with an exception stated in article 4 — Constitution from 1978, but only partially as the sections
which are contradictive with the new Constitutional Act are not in power anymore.®

Article 11 treats about the system of the state — democracy has been chosen with law as a
supreme factor of its existence. In article 12 there is another reference to the Republic of 1918-
1920, that is secularism. The 1995 Constitution refers to that of 1918 in the preamble by
expressing the wish to establish good neighborly relations, in Article 7 by specifying the system
of state as democratic, law-governed, secular, unitary republic. Religion is separated from the
state, as says Article 18, where there is also guaranteed the equality of all religions inside
Azerbaijan.t’

References to the Article 5 of the Declaration of Independence from 1918 are reflected in
Article 25 point I11 of 1995 Constitution: Everyone has equal rights and freedoms irrespective
of race, ethnicity, religion, sex, origin, property status, social position, convictions, political
party, trade union organization and social unity affiliation. Limitations or recognition of rights
and freedoms because of race, ethnicity, social status, language, origin, convictions and
religion are prohibited.®

Article 2 of the Declaration of Independence is visible in Articles 54 , 55 and 56 of modern
Constitution, where there is stated that citizens of Azerbaijan: have the right to participate in
the Government (55, I) and have the right to elect and be elected to the government organs and
also to participate in referenda (56, I).%°

7. CONCLUSIONS

To sum this article up, several points should be noted. The first is the undoubtedly modern
character of the Declaration of Independence of the ADR, as evidenced by the provisions on
equality with respect to sex, religion, race or nationality, as well as the choice of the political
system - a democratic republic. It should be emphasized that Azerbaijan did not have any
democratic traditions on which it could be based. The country's leading politicians have proved
that it is possible not to renounce the Muslim religion and at the same time pursue a progressive
policy, both internal and external.

16 https://republic.preslib.az/en_d2.html.

17 https://www.constituteproject.org/constitution/Azerbaijan_2016.pdf?lang=en.
8 Ibidem.

19 Ibidem.

https://doi.org/10.33542/S1C2022-1-01 9
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Foreign policy was oriented towards good neighborly relations despite difficult position -
change of power in Russia, tense relations with Armenia. ADR was to be a state of law, modern
and recognized by other countries as a sovereign entity of the international relations.
Unfortunately, as a result of the attack of Soviet army to the Caucasus, no one of the newly-
formed republics (Armenia, Azerbaijan, Georgia) survived.

It is worth to ask a question at this point, what if these states would not be annexed by the
Soviet Union? This question is very important in the case of Nagorno-Karabakh conflict,
because the situation intensified after the collapse of USSR, and the war resulted in occupation
of 20% of Azerbaijan territory by Armenian separatists.?® On the contrary, have these countries
had any chance to resist such a powerful, in comparison to them, state as the Soviet Union was
and preserve their sovereignty?

For further research, an issue of comparison of constitutional acts of Azerbaijan from 1918
and 1991 could be a topic worth studying. Moreover, confrontation of situation de iure and de
facto in this country nowadays is also an interesting subject to discuss.

KEY WORDS
Azerbaijan, Azerbaijani Democratic Republic, Declaration of Independence of the Azerbaijani
Democratic Republic, Transcaucasian Seym, Transcaucasia
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HISTORICKY VYVOJ A SUCASNA PODOBA PRAVA
ZIVOTNEHO PROSTREDIA EUROPSKEJ UNIE
V KONTEXTE VPLYVU MEDZINARODNEHO PRAVA
ZIVOTNEHO PROSTREDIA!

HISTORICAL DEVELOPMENT AND PRESENT SHAPE
OF THE EUROPEAN UNION LAW OF ENVIRONMENT IN
THE CONTEXT OF INFLUENCE OF INTERNATIONAL
ENVIRONMENTAL LAW

Juraj Jankuv?

https://doi.org/10.33542/S1C2022-1-02

ABSTRAKT

Prispevok je venovany analyze historického vyvoja a sucasnej podoby prdava zivotného
prostredia EU v kontexte vplyvu medzindrodného prdva Zivotného prostredia. Jeho jednotlivé
Casti su venované historickému vyvoju a sucasnej podobe medzindrodného prava Zivotného
prostredia, historickému vyvoju a systému prava zivotného prostredia Eurdpskej unie
V kontexte vplyvu medzindarodného prdva Zivotného prostredia, problematike subjektov
a aktérov prava zivotného prostredia Eurdpskej unie, tematike pramenov a zasad prdava
Europskej unie a problematike  prienikov prava Zivotného prostredia Europskej unie
a medzinarodného prava Zivotného prostredia. Uvedené analyzy vytvoria teoreticky zaklad pre
formuldciu zdverov tykajucich sa historického vyvoja a sucasnej podoby prava Zivotného
prostredia EU v koreldcii s pravidlami medzindrodného prava Zivotného prostredia.

ABSTRACT

The paper is devoted to the analysis of the historical development and the current form of EU
environmental law in the context of the impact of international environmental law. Its individual
parts are devoted to the historical development and current form of international environmental
law, historical development and the system of environmental law of the European Union in the
context of international environmental law, issues of subjects and actors of European Union
environmental law and to the issue of the intersections of environmental law in the European
Union and international environmental law. These analyses will provide a theoretical basis for
formulating conclusions on the historical development and current form of EU environmental
law in correlation with the rules of international environmental law.

. UVOD

Pravo Zivotného prostredia Eurdpskej tnie je Vv stcasnosti osobitnym odvetvim prava
Europskej tnie. Jeho vznik je uzko zviazany s procesom vzniku medzinarodného prava
zivotného prostredia ako osobitného odvetvia medzinarodného prava verejného. Proces vzniku
prava Europskej tnie 1 samotnej Europskej tinie bol uz v ramci vedeckej a odborne;j literatury

Clanok predstavuje &iastkovy vystup v ramei vyskumného projektu APVV-20-0576 pod nazvom ,.Zelené ambicie pre
udrzatel'ny rozvoj (Europska zelena dohoda v kontexte medzinarodného a vnutrostatneho prava)®.

2 prof., JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta, Slovenska republika

Pavol Jozef Saférik University in Kosice, Faculty of Law, Slovak Republic.

https://doi.org/10.33542/S1C2022-1-02 12



STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

vel'mi podrobne zmapovany.® V tejto stvislosti sa preto obmedzime na konstataciu, Ze su¢asna
Europska tnia je medzivladnou regionalnou hospodarskou a politickou organizaciou s
tendenciou postupného rozsirovania a s premenou na celoeurdpsku organizaciu. V sucasnosti
je oznacovand aj ako najvyssSia forma eurdpskej integrcie, integracné zoskupenie alebo aj
nadndrodna medzinarodna organizacia. Zvlastnostou tohto zoskupenia je skutocnost’, ze mu
zakladajuce clenské Staty postupili skutocne Siroké pravomoci, ¢o pri inych dovtedy
existujucich medzinarodnych organizaciach nebyvalo zvykom. Tato skuto¢nost’ sa prejavila
napr. i v prijati principu prednosti prava Europskej tnie pred pravnymi poriadkami ¢lenskych
Statov. Tymto sa do Struktury klasickej medzinarodnej organizécie vniesli prvky, ktoré do istej
miery pripominaji vnutrostatne pravne vztahy. Eurdpska unia mé v sucasnosti 27 ¢lenskych
Statov vratane Slovenskej republiky. Eurdpska tnia postupne vytvarala cely rad organov
a rovnako cely rad réznych pramenov, ktoré zodpovedali potrebam jej existencie. V kontexte
tohto procesu sa postupne vyvijalo i pravo zivotného prostredia Eurdpskej tinie. V suvislosti so
vznikom prava zivotného prostredia Eurdpskej unie sa Europska tnia stala i vyznamnym
subjektom medzindrodného prava Zivotného prostredia vzhl'adom na skuto¢nost, Ze toto
odvetvie medzinarodného prava verejného sa stalo inSpirujicim faktorom prava zivotného
prostredia Eurdpskej unie. Eurdpska tnia (d’alej aj EU) a jej predchodcovia sa navyse i aktivne
podielala a podiel’a na tvorbe a aplikacii noriem medzinarodného prava zivotného prostredia
vzhl'adom na fakt, Ze sa stala zmluvnou stranou celého radu mnohostrannych medzinarodnych
zmluv z oblasti ochrany zivotného prostredia.

Ciel'om tohto prispevku je analyza historického vyvoja a sucasnej podoby prava Zivotného
prostredia EU v kontexte vplyvu medzinarodného prava Zivotného prostredia. V nadvéznosti
na tento ciel’ bude v tomto prispevku poskytnuty struény pohl'ad na historicky vyvoj a sucasnt
podobu medzinarodného prava zivotného prostredia, analyzovany historicky vyvoj prava
zivotného prostredia Eurdpskej unie Vv kontexte vplyvu medzindrodného prava zivotného
prostredia, systém prava zivotného prostredia Europskej Gnie, problematika subjektov a aktérov
prava zivotného prostredia Eurdpskej unie, tematika prameiiov a zasad prava Eurdpskej tinie a
problematika prienikov prava zivotného prostredia Eurdpskej tnie a medzinarodného prava
zivotného prostredia. Uvedené analyzy vytvoria teoreticku zékladfiu pre formulaciu zaverov
tykajucich sa historického vyvoja a su¢asnej podoby prava zivotného prostredia EU v korelacii
s pravidlami medzindrodného prava zivotného prostredia.

Il. HISTORICKY VYVOJ A SUCASNA PODOBA MEDZINARODNEHO PRAVA
ZIVOTNEHO PROSTREDIA *

Medzinarodné pravo verejné nam neposkytuje definiciu pojmu medzinarodného prava
zivotného prostredia v zdvdznej forme. Preto je potrebné vychadzat' zndzorov vedy
medzindrodného prava. Za velmi uZitony a inSpirujici pristup k definicii medzinarodného
prava zivotného prostredia povazujeme pristup profesora Ondieja, ktory medzinarodné pravo
zivotného prostredia charakterizuje ako sibor zésad, inStitatov a pravidiel medzinarodného
prava, ktoré reguluju ochranu zivotného prostredia v celosvetovom 1 regiondlnom rozmere,
ako aj v oblasti kozmického priestoru.*

Uvedené zasady, inStituty a pravidla medzinarodného prava zivotného prostredia st
obsiahnuté v vo viacerych obycajovych pravidlach vSeobecného medzindrodného prava,
Vv priblizne troch stovkach univerzalnych, regiondlnych a partikularnych medzinarodnych
zmluav, vo viac ako tisicke dvojstrannych zmlav a v desiatkach nezavéaznych rezolucii a inych
dokumentov celosvetovych medzinarodnych organizacii na ¢ele s Organizaciou Spojenych

8 Pozri napr. KARAS,V. - KRALIK,A. Prdvo Eurdpskej unie. Praha: C. H. Beck, 2012. s. 1-72. ISBN 978-80-7179-287-1
alebo MAZAK,J. - JANOSIKOVA M. Zdklady prava Eurdpskej iinie. Ustavny systém a sidna ochrana. Bratislava: lura
Edition, 2009. s.9-36. ISBN 978-80-8078-289-4.

4 POTOCNY, M. - ONDREJ, J. Mezindrodni privo verejné. Zvlasi ¢dst. 6. doplnéné a rozsirené vydani. Praha: C.H. Beck,
2011. 5.180. ISBN 978-80-7400-398-1.
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narodov, regionalnych a partikularnych medzinarodnych organizacii.° Podl'a niektorych

nazorov vedy medzinarodného prava verejného (d’alej aj skratene medzindrodné pravo) sa
historicky vyvoj medzinarodného prava zivotného prostredia realizoval v ramci troch obdobi.®

Prvym obdobim je tradicné obdobie trvajuce od konca devitnasteho storocia do zaciatku
sedemdesiatych rokov dvadsiateho storoCie, charakteristické vznikom menSiecho poctu
medzinarodnych zmluvnych a obyc¢ajovych pravidiel a judikatov medzinarodnych arbitraznych
organov v oblasti ochrany Zivotného prostredia.” Zmluvné pravidld sa tykali ochrany
niektorych vybranych druhov zivocichov, ochrany pred znecistovanim mori, ochrany
zivotného prostredia Antarktidy a kozmického priestoru. V tomto obdobi dochadza
k postupnému rozsirovaniu pravomoci orgdnov OSN i na oblast’ ochrany zivotného prostredia
(takto bola rozsSirena pravomoc Hospodarskej asocidlnej rady OSN), k udelovaniu
environmentalnych mandatov medzinarodnym organizaciam pridruzenym k OSN (UNESCO,
Medzinarodna namornd organizacia) a Kk organizacii prvych medzinarodnych konferencii
tykajucich sa zachovania zivych zdrojov.

Druhym obdobim je moderné formativne obdobie trvajice od Konferencie OSN o Zivotnom
prostredi, ktora sa konala v Stokholme (1972), ktora je nazyvana aj Stokholmskou konferenciou
(1972), do Konferencie OSN o Zivotnom prostredi a rozvoji v Rio de Janeiro (1992). Toto
obdobie je typické vznikom medzindrodného prava zivotného prostredia, ktoré je v sucasnosti
mozné charakterizovat’ ako osobitné odvetvie medzinarodného prava verejného. Jeho zakladom
sa stala Deklardcia OSN o Zivotnom prostredi cloveka* (1972),2 prijata na Stokholmskej
konferencii a nasledne prijaty velky poc¢et medzinarodnych sektorovych zmlav tykajtcich sa
ochrany jednotlivych oblasti ¢i zloziek Zzivotného prostredia a transverzalnych zmlav
regulujucich spolo¢né problémy ako je napr. zaobchddzanie s nebezpe¢nymi latkami ¢i
odpadmi. ° K rozvoju medzinarodného prava Zivotného prostredia v tomto obdobi prispela i
tvorba a ¢innost’” programov a organov institucionalne zabezpecujucich rozvoj a aplikaciu
medzinarodného prava zivotného prostredia (Program OSN pre Zivotné prostredie, Globalny
fond pre Zivotné prostredie), vytvaranie zdkladov pre formovanie novych obycajovych
pravidiel v oblasti ochrany zivotného prostredia v nadvdznosti na existujuce pravidla soft law
a rozvoj judikatury medzinidrodnych stdnych a arbitraZnych organov v danej oblasti, ktora
prispela k stabilizacii niektorych oby&ajovych pravidiel v danej oblasti.*

Tretim obdobim je post-moderné obdobie, ktoré trva od konferencie v Rio de Janeiro v roku
1992 az do sucasnosti a je typické dotvorenim sucasnej podoby medzinarodného prava
zivotného prostredia najmé Vv nadvdznosti na Deklardaciu o zivotnom prostredi a rozvoji
(1992),1* Ramcovy dohovor o zmene klimy (1992) a Dohovor o biologickej rozmanitosti
(1992)®3 prijatych na danej konferencii a niektoré dotvorené nové obycajové pravidla oblasti
ochrany Zivotného prostredia, sformované 1 na zaklade dlhodobej aplikacie zmluvnych noriem.
Medzinarodné spolocCenstvo sa v tomto obdobi sustreduje ina zabezpecenie efektivity
existujucich zmluvnych noriem aj prostrednictvom zmluvne vytvorenych konferencii
zmluvnych stran, ktoré dotvaraji prislusSné mechanizmy kontroly dodrziavania jednotlivych
medzinarodnych zmlav.** Vytvaraju sa i d’alsie organy OSN s posobnost'ou pre oblast’ ochrany

5  Tamtiez, s.180.

6 SAND, P. H. (ed.). The History and Origin of International Environmental Law. Cheltenham: Edward Elgar Publishing,
2015. s. xii. ISBN 978-1-78347-566-7.

7 Porovnaj tamtieZ, s. Xii-XV.

8  Declaration of the United Nations Conference on the Human Environment (1972). U.N. Doc. A/Conf.48/14/Rev. 1(1973)

9  Bliz&ie pozri CEPELKA, C. - STURMA, P.. Mezindrodni prdavo verejné. 2. vyddni. Praha: C. H. Beck, 2018. 5.200, 209-
213. ISBN 978-80-7400-721-7.

10 Blizsie pozri SAND, P. H. (ed.). The History and Origin of International Environmental Law. Cheltenham: Edward Elgar
Publishing, 2015. s. xv-xvii. ISBN 978-1-78347-566-7.

11 Rio Declaration on Environment and Development (1992). UN Doc. A/ICONF.151/26 (vol. I).

12 United Nations Framework Convention on Climate Change (1992). 1771 UNTS 107.

13 Convention on Biological Diversity (1992). 1760 UNTS 79.

14 SAND, P. H. (ed.). The History and Origin of International Environmental Law. Cheltenham: Edward Elgar Publishing,
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zivotného prostredia (Komisia pre trvalo udrzatel'ny rozvoj, Forum pre ochranu lesov).Toto
obdobie je typické aj d'alsim rozvojom judikatiry medzinarodnych stdnych a arbitrdznych
organov v danej oblasti, v ramci ktorej doSlo k potvrdeniu existencie niektorych d’alSich
obyc¢ajovych pravidiel a praktickej aplikacii viacerych zmluvnych noriem medzindrodného
prava zivotného prostredia.

Systéem medzindarodného prava Zzivotného prostredia do urcitej miery kopiruje systém
medzinarodného prava verejného. Podobne ako medzindrodné pravo verejné ako také zahfna
viacero v§eobecnych instititov a osobitnych odvetvi.’® Ide primarne o vSeobecné institlity ako
su subjekty, pramene a druhy pravidiel medzindrodného prava zivotného prostredia a taktiez
vSeobecné instituty spojené s presadzovanim medzindrodného prava zivotného prostredia
ktorymi su kontrola, zodpovednost' arieSenie sporov v medzinarodnom prave zivotné¢ho
prostredia. K osobitnym odvetviam medzindrodného prava zivotného prostredia patria
problematiky ochrany l'udskych environmentalnych prav, ochrany prav osob vysidlenych
v dosledku environmentalnych faktorov, ochrany medzinarodnych vodnych tokov, ochrany
morského prostredia, ochrany prostredia Antarktidy, ochrany ovzdusSia a globalnej atmosféry,
ochrany prirody, krajiny a ohrozenych druhov, ochrany kozmického prostredia, ochrany
zivotného prostredia v ase ozbrojenych konfliktov, trestnoprdvnej ochrany zivotného
prostredia, ochrany zivotného prostredia v kontexte medzinarodného obchodu a udrzatel'ného
hospodarskeho rozvoja a ochrany Zivotného prostredia pred zdrojmi ohrozenia.

Z pohl'adu potrieb skiimania sucasnej podoby medzinarodného prava zivotného prostredia
maju osobitny vyznam jeho zdsady, vzhl'adom na skuto¢nost’, Ze ich identifikacia sa pouZziva aj
ako spdsob priblizenia obsahu tohto inak prili§ rozsiahleho az roztriesteného odvetvia
medzinarodného prava.’® Zdsady medzindrodného prava Zivotného prostredia je mozné
charakterizovat’ ako pravidla spravania sa obsiahnuté v niektorom v jeho prameniov, ktoré
maju vysoko vSeobecny charakter, a ktoré vznikli v jeho ramci. Od zasad medzinarodného
prava je potrebné odliit’ skor spominané vseobecné pravne zdasady podla €lanku 38 ods.1
Statitu Medzinarodného stidneho dvora, ktoré su vnutrotatnymi zasadami prevzatymi do
medzinarodného prava najma cestou medzinarodnej arbitraze.

Tieto zasady bol deklarované v celom rade najmé nezaviznych soft law dokumentov, st
obsiahnuté 1 v ramci viacerych medzinarodnych zmliv a mnohé z nich existuji 1 v obycajove;j
podobe. Je ich mozné delit’ na dve skupiny a to na zdsady medzinarodného prava Zivotného
prostredia vychadzajuce =z platnych pravidiel de lege lata a programové zasady
medzinarodného prava Zivotného prostredia de lege ferenda. *’

Najvyssi pocet zadsad medzindrodného prava Zivotného prostredia existuje v ramci jeho
platnych pravidiel de lege lata. Najvyznamnej$imi zasadami v tomto smere su zdsada prava
cloveka na Zivotné prostredie, zdsada zvrchovanosti Statov a nepoSkodzovania Zivotného
prostredia za hranicami jurisdikcie Statov, zasada ochrany a zachovania Zivotného prostredia
a prirodnych zdrojov, zasada medzinarodnej spoluprdce pri ochrane Zivotného prostredia,
zasada prevencie, zasada predbeznej opatrnosti, zasada spravodlivého vyuzivania prirodnych
zdrojov zdielanych dvoma a viacerymi Statmi, zasada medzindrodnej zodpovednosti za
ekologické skody a zasada trvalo udrzatelného rozvoja.

K najvyznamnej$im programovym zasadam medzinarodného prava zivotného prostredia de

réc 4

lege ferenda patri zdsada ,,znecistovatel plati*, zasada spolocného zaujmu ludstva a zasada

2015. s. xviii. ISBN 978-1-78347-566-7.

MALENOVSKY, J. Mezindrodni prdvo verejné - obecna cast - apomér kjinym pravaim systémiim., 7. upravené

a dopinéné vydani. Brno: Masarykova univerzita, 2020. s.327-328. ISBN 978-80-210-9510-6.

STURMA,P. Druhy pravidel a zivazkii v mezinarodnim pravu Zivotniho prosttedi. In: STURMA, P. et al. Mezindrodni

pravo Zivotniho prostredi, I. ¢ast (obecna). Beroun: IFEC — Eva Rozkotova, 2004. s.86. ISBN 80-903409-2-X.

17 CEPELKA, C. - STURMA, P.. Mezindrodni prdvo verejné. 2. vydani. Praha: C. H. Beck, 2018. 5.201. ISBN 978-80-7400-
721-7.
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spolocnych, ale diferencovanych povinnosti.*® V nadviznosti na neskor$iu normotvorbu moze
Casom prirodzene nastat’ posun niektorych ¢i vSetkych tychto zasad do skupiny zasad
medzinarodného prava zivotného prostredia.

Skumanim pravidiel medzinarodného prava zivotného prostredia je mozné dospiet’ k
vSeobecnému zaveru, ze ich ulohou je najmé ochrana Zivotného prostredia pred podstatnym
zhorsenim, zamedzenie porusovania ekologickej rovnovahy prirody a zaistenie trvalo
udrzatelného  rozvoja ludstva pri zachovani Zivotného prostredia. Tieto ciele su
dosahované vytvaranim medzinarodnych zavézkov $tatov zameranych na prevenciu vzniku
Skod na zivotnom prostredi, kontrolnych mechanizmov dodrziavania tychto zavazkov a novych
organov a institucii, ktoré maju pomahat’ Stdtom pri plneni ich zavizkov a pri identifikacii
oblasti zivotného prostredia, ktoré je potrebné chranit’.

Medzinarodné pravo zivotného prostredia je v sti¢asnosti prevazne zmluvnym pravom.
Mnohé z ustanoveni zmlav v danej oblasti v§ak maju charakter, tzv. , mdkkého prdava“ (angl.
soft law), t.j. ustanovuju programové zavizky Statov dosiahnut’ ciele obsiahnuté v zmluve.
Takto st koncipované i1 viaceré zésady vo vacSine deklaracii v oblasti ochrany zivotného
prostredia. V koneénom dosledku teda tato normativita sleduje najmi predchddzanie a
znizZovanie environmentalnych Skod. VSeobecne platny obycajovy institut zodpovednosti Statov
za protiprdvne sprdvanie je preto Vv tejto oblasti aplikovatelny iba v minimalnej miere. V tejto
oblasti sa skor vytvara priestor pre aplikaciu zodpovednosti statov za Skodlivé nasledky cinnosti,
ktoré nie su medzindrodnym pravom zakdzané.'® Vzhladom na povahu zavizkov
medzinarodného prava Zivotného prostredia je takmer neaplikovatelny je 1 institut donutenia
(sankcii), ked’ze jeho aplikacia formou napr. suspendacie medzinarodnej zmluvy by znamenala
likvidaciu predmetu a ucelu zmluvy.

I1l. HISTORICKY VYVOJ ASYSTEM PRAVA ZIVOTNEHO PROSTREDIA
EUROPSKEJ UNIE V KONTEXTE SUBEZNEHO VPLYVU MEDZINARODNEHO
PRAVA ZIVOTNEHO PROSTREDIA

Zakladajice zmluvy predchodcu EU — Eurdpskych spoloenstiev v prvotnom zneni
neobsahovali Gpravu problematiky ochrany Zivotného prostredia. Tieto zmluvy sa obmedzili na
dosahovanie ekonomickych cielov, priCom neobsahovali Ziadnu zmienku na dosahovanie
cielov v oblasti ochrany Zivotného prostredia, ¢o reflektovalo skuto¢nost’, Ze tato téma v danom
Case nebola predmetom zaujmu clenskych Stitov do takej miery, aby prostrednictvom
spoluprace v ramci Eurdpskych spolocenstiev dosahovali ciele pri ochrane Zivotného
prostredia. Pod vplyvom znec€ist'ovania a poskodzovania zivotného prostredia, ktoré dosahuje
nadndrodnll dimenziu, zacali aj ¢lenské Staty Eurdpskych spolocenstiev prijimat’ nastroje na
jeho ochranu.?

Vyznamnu tlohu pri formovani prava Zivotného prostredia Eurdpskej unie hrali dokumenty
medzinarodného prava verejného. Medznikom zmeny v tomto smere bol tzv. Parizsky summit
hlav Statov a viad Eurdpskeho hospodarskeho spolocenstva z roku 1972. V praxi islo o
zasadnutie Eurdpskej rady v Parizi 19. a 20. oktobra 1972. Téato konferencia sa konala
V nadvéznosti na Konferenciu OSN o l'udskom zivotnom prostredi z 5.-16.juna 1972, ktora
nastavila zédkladné kontury medzinarodného prava zivotného prostredia.

18 Blizsie pozri CEPELKA, C. - STURMA, P.. Mezindrodni pravo verejné. 2. vydani. Praha: C. H. Beck, 2018. 5.207-209.
ISBN 978-80-7400-721-7.

19 Blizsie pozri STURMA,P. et al. Mezindrodni prévo Zivotniho prostiedi, I. ¢dst (obecnd). Beroun: IFEC — Eva Rozkotova,

2004, s. 116-157 ISBN 80-903409-2-X. a JANKUV ,J et al.. Medzindrodné pravo verejné. Prvad cast. Plzeii: Ale§ Cengk,

2015. s. 229-244. ISBN 978-80-7380-559-3.

Porovnaj VARGA,P. Pravny ramec ochrany Zivotného prostredia v Eurdpskej unii. In: JANKUV,J. (ed.). Aktudlne otazky

vyvoja a sucasnej podoby medzindarodného a eurdpskeho prdava Zivotmého prostredia a vplyv medzindrodného

a eurépskeho prava Zivotného prostredia na pravny poriadok Slovenskej republiky a Ceskej republiky. Zbornik prispevkov

z medzinarodnej vedeckej online konferencie, 7.-8. november 2019. Trnava: Typi Universitatis Tyrnaviensis, 2020. s.61.

ISBN 978-80-568-0336-3.
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Na tomto zasadnuti hlavy Statov a vlad deklarovali ze ,,samotna hospodarska expanzia nie
je samoucelna: jej prvym cielom by malo byt zniZenie rozdielov v Zivotnych podmienkach. Musi
sa to uskutocnit’ za ucasti vsetkych socidalnych partnerov. Vysledkom by malo byt zlepSenie
kvality Zivota, ako aj Zivotnej urovne. V sulade s duchom Eurdpy sa osobitna pozornost bude
venovat' nehmotnym hodnotam a ochrane Zivotného prostredia, aby pokrok skutocne mohol
sluzit' ludstvu.* Zdoraznili vyznam environmentalnej politiky spolocenstva a na tento ucel
vyzvali institicie spoloCenstva, aby do 31. jala 1973 wvytvorili akény program doplneny
presnym ¢asovym harmonogramom.?!

V nadvéznosti na zavery prijaté na summite Eurdpskej rady prijala Rada 22. novembra 1973
Deklaraciu o prvom akénom programe FEuropskych spolocenstiev v oblasti Zivotného
prostredia,?? obsahujucu dany prvy akény program Eurdpskych spolodenstiev v oblasti
zivotného prostredia. Téato deklaracia odkazuje na ¢lanok 2 vtedajSej Zmluvy o zaloZeni
Eurépskeho hospodarskeho spoloc¢enstva (1957, d’alej aj ZEHS), ktory uvadza, ze tlohou
Europskeho hospodarskeho spolocenstva je podporovat' v celom Spolocenstve harmonicky
rozvoj hospodarskych cinnosti a neustdale a vyvazZené rozsirovanie, ktoré si teraz nemozno
predstavit, ak neexistuje ucinnd kampan na boj proti znecistovaniu a alebo na zlepsenie kvality
Zivota a ochrany Zivotného prostredia. Nasledkom toho, ekonomicky rozvoj zakotveny ako ciel
v ¢lanku 2 ZEHS, musel ist’ ruka v ruke s ochranou zivotného prostredia a ekonomicky rozvoj
tak nemozno posudzovat’ len z kvantitativneho hl'adiska, ale aj z kvalitativneho hladiska. 23

Rada prijala zaciatkom 70. rokov prvé smernice, ktoré tvorili zéklad pre pravo zZivotného
prostredia v ramci Eurdpskych spoloCenstiev. Do prijatia Jednotného europskeho aktu
vyuzivala Rada ako pravny zéklad pre prijatie sekundarnej legislativy ¢lanky 100 ZEHS a 235
ZEHS. Clanok 100 ZEHS umoziioval prijimanie legislativy v oblasti fungovania vniitorného
trhu a stanovovania technickych poziadaviek na vyrobky, ktoré obsahovali aj poziadavky vo
vzt'ahu k ochrane Zivotného prostredia. 24

Clanky 100 ZEHS a 235 ZEHS viak zarovei predstavovali prekazku pre rozvoj politiky
ochrany zivotného prostredia. Ich aplikacia pre oblast’ ochrany Zivotného prostredia bola
predmetom kritiky, kedZe ¢innost’ v oblasti ochrany Zivotného prostredia, nebola zahrnuta
medzi Cinnosti vtedajSieho Eurdpskeho hospodarskeho spolocenstva (d’alej aj EHS),
vymedzené vo vtedajSom zneni ¢lanku 3 ZEHS. Obsah pravnej Gipravy, ktortt mohlo EHS prijat’
Vv oblasti ochrany Zivotného prostredia bol preto obmedzeny vyhradne na otazky, ktoré suviseli
obchodom v ramci vnttorného trhu. Odpoved’ou na tieto debaty bol rozsudok Stdneho dvora
vo veci 91/79, Komisia v. Taliansko?, ktory tieto debaty ukonéil tym, Ze konstatoval, Ze ¢lanok
100 ZEHS predstavuje pravny zaklad pre prijatie pravnej upravy v oblasti ochrany zivotného
prostredia.?® V sedemdesiatych a zagiatkom osemdesiatych rokoch dvadsiateho storocia sa viak

2l Tamtiez. s.61.

22 Declaration of the Council of the European Communities and of the representatives of the Governments of the Member
States meeting in the Council of 22 November 1973 on the programme of action of the European Communities on the
environment. OJ EC C 112, 20.12.1973, s. 1 — 53.

2 VARGA,P. Pravny rdmec ochrany Zivotného prostredia v Eurépskej tGnii. In: JANKUV,J. (ed.). Aktudine otdzky vyvoja

a sucasnej podoby medzinarodného a eurdpskeho prava zivotného prostredia a vplyv medzindrodného a eurdpskeho prava

Zivotného prostredia na pravny poriadok Slovenskej republiky a Ceskej republiky. Zbornik prispevkov z medzinarodnej

vedeckej online konferencie, 7.-8. november 2019. Trnava: Typi Universitatis Tyrnaviensis, 2020. s.62. ISBN 978-80-568-

0336-3.

VARGA,P. Pravny ramec ochrany zivotného prostredia v Eurdpskej unii. In: JANKUV,J. (ed.). Aktualne otazky vyvoja a

sucasnej podoby medzinarodného a eurépskeho prava zivotného prostredia a vplyv medzinarodného a eurdpskeho prava

Zivotného prostredia na pravny poriadok Slovenskej republiky a Ceskej republiky. Zbornik prispevkov z medzinarodnej

vedeckej online konferencie, 7.-8. november 2019. Trnava: Typi Universitatis Tyrnaviensis, 2020. s.63. ISBN 978-80-568-

0336-3.

Rozsudok Sudneho dvora z 18. marca 1980, Komisia Eurdpskych spologenstiev proti Talianskej republike vo veci 91/79

(ECLI: EU:C:1980:85).

Blizsie pozri VARGA,P. Pravny ramec ochrany zivotného prostredia v Eurdpskej unii. In: JANKUV,J. (ed.). Aktudlne
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nad’alej prijimala sekundarna legislativa v oblasti ochrany Zzivotného prostredia, bez
explicitného pravneho zdkladu zakotveného v ZEHS. Napravu tohto stavu sa podarilo
dosiahnut’ az v roku 1986, Vv dosledku prijatia Jednotného eurdopskeho aktu (1986), ktory ako
sucast’ primarneho prava pozmenil zakladajice zmluvy. V nadvédznosti na tuto zmluvu boli
vytvorené environmentalne orientované clanky 130r-130t Zmluvy o zaloZeni Eurdpskeho
hospodarskeho spolocenstva (1957). Tato zmluva bola v désledku Zmluvy o Eurdpskej uinii
(1992)?" premenovanad na Zmluvu 0 zaloZeni Eurdpskeho spolocenstva (ZES) ai jej
environmentalne ¢lanky boli pre¢islované na ¢lanky 174 -176. ZES bola d’alej medzi¢asom
v dosledku Lisabonskej zmluvy (2007) premenovana na Zmluvu 0 fungovani Eurdpskej tinie
(ZFEU)? a jej ¢lanky boli opitovne preéislované. V aktualnej podobe ZFEU upravuje otazky
ochrany zivotného prostredia v ¢lankoch 191 — 193, ktoré nahradili ¢lanky 174-176 ZES.

Vieobecné vymedzenie pravomoci EU a ¢lenskych $tatov v oblasti ochrany Zivotného
prostredia obsahuje &lanok 191, ¢lanok 192 ods. 4 a ¢lanok 193 ZFEU. V duchu ustanoveni
¢lanku 191 ods. 1 politika EU v oblasti Zivotného prostredia prispieva k uskutohovaniu
viacerych cielov, ktorymi st udrziavanie, ochrana a zlepsovanie kvality Zivotného prostredia,
ochrana ludského zdravia, rozvazne a raciondlne vyuzivanie prirodnych zdrojov, podpora
opatreni na medzindrodnej urovni na rieSenie regionalnych alebo celosvetovych problémov
Zivotného prostredia, a to predovsetkym na boj proti zmene klimy. Politika zivotného prostredia
EU sa dalej, v nadviznosti na odsek 2 ¢lanku 191 zameriava na vysoku Giroveti jeho ochrany,
pri¢om prihliada na rozmanité situacie v jednotlivych regionoch EU. Vychadza zo zdsady
predchaddzania Skodam a prevencie, zo zdsady ndpravy Skéd na Zivotnom prostredi prioritne
pri zdroji a zo zdsady, ze ndhradu Skody hradi znecistovatel. V tomto kontexte opatrenia
zosulad’ovania zodpovedajiuce poziadavkam ochrany zivotného prostredia zahfiiaju, ak je to
vhodné, ochrannti dolozku umoziujicu clenskym Statom prijat’ predbezné opatrenia z
ekologickych a mimo hospodarskych dovodov, ktoré podlichaju ingpekénému postupu EU.

V duchu ¢lanku 191 ods. 3 EU pri priprave politiky v oblasti Zivotného prostredia prihliadne
na dostupné vedecké a technické udaje, podmienky Zivotného prostredia v roznych regionoch
EU, potencidlne vhody a ndklady v suvislosti s cinnostou alebo necinnostou, hospodarsky a
socidlny rozvoj E U ako celku a vyrovnany rozvoj jeho regionov.

Clanok 191 ods. 4 zakotvuje pravomoci EU a clenskych §tatov EU tak, ze EU a &lenské
Staty spolupracuji v oblasti svojich pradvomoci s tretimi krajinami a s prisluSnymi
medzindrodnymi organizaciami. Podmienky spoluprace EU sa mozu stat’ predmetom dohody
medzi EU a dotknutymi tretimi stranami. Toto ustanovenie nema dopad na pravomoc ¢lenskych
$tatov viest' rokovania s medzinarodnymi organmi a uzatvarat’ medzinarodné zmluvy. Clanok
192 ods. 4 zakotvuje, Ze politiku v oblasti Zivotného prostredia financuji a uskutocnuju ¢lenské
$taty bez toho, aby boli dotknuté uréité opatrenia prijaté EU.

Clanok 192 ods. 1, 2, 3 a5 vymedzujii spésob prijimania opatreni v oblasti ochrany
Zivotného prostredia prostrednictvom institiicii (orgdnov) EU na vykonanie ustanoveni &lanku
191 ako aj opatreni vymedzenych v &lanku 192 ods. 2. Clanok 193 ustanovuje, Ze ochranné
opatrenia podla ¢lanku 192 nebrania clenskému Statu udrZiavat' alebo zavadzat prisnejsie
ochranné opatrenia. Tieto opatrenia musia byt’ zlu€itel'né so zakladajicimi zmluvami a ¢lenské
Staty ich oznamuji Komisii.

Na vykonanie relevantnych ¢lankov ZEHS, ZES a neskor uvedenych ¢lankov 191 az 193
ZFEU a na vykonanie medzinarodnopravnych uprav bolo postupne prijatych d’alsich Sest
Akénych programov EHS/ES/EU v oblasti Zivotného prostredia (akéné programy z rokov 1977,
1982, 1987, 1993, 2002, 2013) ktoré¢ svojim obsahom nadvidzuji na medzinadrodnopravnu

z medzinarodnej vedeckej online konferencie, 7.-8. november 2019. Trnava: Typi Universitatis Tyrnaviensis, 2020. s.63-
64. ISBN 978-80-568-0336-3.

21 Konsolidované znenie Zmluvy o Eurdpskej tinii (1992) vyslo v iradnom vestniku EU C 83, 30/03/2010, s. 13-46 .

28 Konsolidované znenie Zmluvy o fungovani Eurépskej tinie (1957) vyslo v iradnom vestniku EU C 83, 30/03/2010, s. 47-
200.
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upravu. Ostatné tri programy uz si formulované v ramci noriem sekundarneho prava. Ostatnym
krokom Eurdpskej tinie v oblasti rozvoja prava zivotného prostredia Eurdpskej Unie je prijatie
tzv. Eurdpskej zelenej dohody (v slovenskom preklade je tento dokument nazvany Eurdpsky
ekologicky dohovor) z 11. decembra 2019,%° stratégie prijatej Komisiou Eurdpskej unie,
zameranej na ochranu ob¢anov EU pred environmentalnymi $kodami a dopadmi.®® Od
pociatku sedemdesiatych rokov, i v nadviznosti na medzinarodnopradvny vyvoj, bolo v ramci
EHS/ES/EU i velké mnozstvo d’alsich pravnych aktov v tejto oblasti. Zakladajiice zmluvy
EHS/ES/EU  boli v nadviznosti na uvedent environmentdlnu legislativu postupne
interpretované a pozmenené tak, ze sa ochrana zivotného prostredia dostala do ramca ciel'ov
EHS/ES/EU. Vel'mi bohata je i dalia sekundarna normotvorba organov ES/EU, ktora &asto
konkretizuje normy medzinarodného prava prijat¢é v ramci OSN a Vv mnohych pripadoch
podpisané a ratifikované samotnou Europskou tniou. V praxi dochadza i k rozsireniu aplikacia
noriem prava zivotného prostredia Europskej unie prostrednictvom aplikédcie noriem, ktoré
zakotvuju pravidla pristupu na jednotny trh Europskej unie vo vztahu k tretim krajinam,
ktorych vnutrostatne subjekty maju zaujem vstupit’ na tento trh.5!

Takto bol vytvoreny cely rad pravnych uprav prava zivotného prostredia Europskej tinie na
zéklade, ktorych je mozné identifikovat’ jeho systém. Tento systém do urcitej miery kopiruje
systém medzindrodného prava zivotného prostredia. Zahfha vSeobecné instituty a osobitné
odvetvia. VSeobecné instituty zahffiaji najmé problematiku subjektov a aktérov, pramenov,
zéasad a vynutenia prava zivotného prostredia Europskej Gnie ako aj aj opatrenia horizontalneho
charakteru tykajuce sa odhadovania dopadov moznych aktivit v oblasti zivotného prostredia,
ochrany l'udskych environmentalnych prav, integrovanej prevencie a kontroly znecistenia,
prevencie pred havariami, eko-oznaCovania a environmentalneho auditu, zodpovednosti za
ekologické kody, finanénych mechanizmov EU pre oblast ochrany Zivotného prostredia
a Standardizujucich a racionalizujicich sprav o implementacii urcitych smernic v oblasti
ochrany zivotného prostredia. Osobitné odvetvia zahfiiaju upravu tykajlicu sa ochrany klimy,
ochrany pred znec€istenim ovzdusia a priemyselnymi emisiami, ochrany vdd, ochrany prirody
a biodiverzity, ochrany pred chemickym znecistenim, ochrany pred geneticky modifikovanymi
organizmami a nanotechnologiami, ochrany pred jadrovym zneéistenim, ochrany pred
znecistenim hlukom a nakladania z odpadmi.

IV. SUBJEKTY A AKTERI PRAVA ZIVOTNEHO PROSTREDIA EUROPSKEJ UNIE

Politika Europskej tnie je formovana institiciami (organmi) Eurdpskej unie s vyznamnym
vkladom clenskych S$tatov ainych aktérov z cClenskych Statov. InStitacie Eurdpskej unie
prispievaju k tvorbe prava Zivotného prostredia Eurdpskej Gnie a to rdznym spdsobom. Pravny
zéklad pre tieto ich aktivity predstavuje ¢lanok 288 Zmluvy o fungovani Europskej tinie, ktory
zakotvuje tymto inStitlicidm opravnenie prijimat’ pre G€ely vykonu pravomoci Eurdpskej tnie
nariadenia, smernice, rozhodnutia, odporucania a stanoviska.

Eurépska Uinia mé znaény pocet orgdnov. Prakticky kazdy z nich ma urcité pravomoci
tykajlice prava Zivotného prostredia Eurépskej unie. Najvy$§im politickym organom EU je
Eurdpska rada na cele s predsedom. Tento organ udava hlavné smery vyvoj a politiky, ale
i prava Eurdpskej tinie, vratane prava zivotného prostredia Europskej unie.

Komisia, je nadstatnym vykonnym organom, ktory ma podobnu funkciu ako vlada statu.
Jej prdvomoci v oblasti ochrany Zivotného prostredia, v nadviznosti na ¢lanok 17 Zmluvy
0 Eurdpskej unii, zahffiaju pravomoc pripravovat’ navrhy pre novu environmentalnu legislativu,

29 Communication from the Commission to the European Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the Regions. The European Green Deal. COM/2019/640 final.

30 Blizsie pozri FETTING, C. The European Green Deal. ESDN Report. ESDN Office, Vienna, 2020. 22s. Dostupné k
8.12.2021 na webstranke file:///C:/Users/KMPaEP/AppData/Local/Temp/ESDN_Report_2 2020.pdf.

31 Blizsie pozri HADJIYANNI, I. The EU as a Global Regulator for Environmental Protection. A Legitimacy Perspective.
Oxford: Hart Publishing, 2019. 333s. ISBN 978-1-5099-2560-5.
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zaistit, e ustanovenia zakladajlicich zmluv a legislativy prijatej institaciami EU st v praxi
aplikované, formulovat nazory a odporicania a prijimat rozhodnutia v danej oblasti,
participovat’ na tvorbe opatreni v danej oblasti tam, kde to zakladajace zmluvy predpokladaju.
32 K omisia mala resp. ma viacero pomocnych organov.®® Najvyznamnej$im z nich je Eurépska
environmentdlna agentura (angl. European Environmental Agency - EEA), ktora bola zriadena
v roku 1990 nariadenim Rady 90/1210/EEC v zneni nariadenia Rady 99/933/EC. EEA pdsobi
v Kodani od roku 1994. Agenttra analyzuje stav a trendy v oblasti zivotného prostredia, ako aj
hospodarske a socidlne tlaky v tejto oblasti. Zaroven vyvija scendre, hodnoti politiku a
zabezpeduje kvalitu Gidajov. Pomaha orgdanom EU a ¢lenskym krajinam prijimat’ rozhodnutia
tykajice sa kvality zivotného prostredia a zaclenovat environmentalne kritéria do
hospodarskych politik. Sucasne vznikla aj Europska environmentdalna informacna a
monitorovacia siet' - Eionet, ktorej ¢innost’ EEA koordinuje. V stcasnosti ma agentira 33
¢lenov.

Hlavnym rozhodovacim a normotvornym organom EU v je Rada EU. Tieto svoje
pravomoci prirodzene aplikuje 1 v oblasti ochrany Zivotného prostredia. Podl'a ustanoveni
¢lanku 192 ods. 1 ZFEU ma Rada spolu s Eurdpskym parlamentom, v stlade s riadnym
legislativnym postupom a po porade s Hospodarskym a socidlnym vyborom a Vyborom
regionov, pravomoc rozhodnut o postupoch, ktoré ma EU prijat na dosiahnutie cielov
uvedenych v ¢lanku 191. Odchylne od rozhodovacich postupov ustanovenych v odseku 1
¢lanku 192 Rada jednomyselne, v stlade s mimoriadnym legislativnym postupom po porade s
Europskym parlamentom, s Hospodarskym a socidlnym vyborom a Vyborom regidénov, prijima
v kontexte ochrany Zivotného prostredia ustanovenia predovsetkym fiskalnej povahy, opatrenia
tykajuce sa izemného plénovania, kvantitativneho hospodérenia s vodnymi zdrojmi alebo
priamej alebo nepriamej dostupnosti tychto zdrojov, vyuzivania pédy s vynimkou nakladania
S odpadmi a opatrenia vyznamne ovplyviiujice moznost’ vol'by c¢lenského Statu pri vybere
medzi r6znymi energetickymi zdrojmi a celkovu Struktiiru zdsobovania energiou. Rada moze
na navrh Komisie a po porade s Eurépskym parlamentom, Hospodarskym a socidlnym vyborom
a Vyborom regiénov jednomysel’ne stanovit, Ze na oblasti uvedené v prvom odseku ¢lanku 192
sa bude vztahovat riadny legislativny postup.3

Europsky parlament je poradnym, kontrolnym ale aj normotvornym organom. Jeho
vyznam vSak nie taky zisadny ako vyznam vnutroStitnych parlamentov. Vo vztahu
k posilneniu environmentalneho rozmeru prava Europskej tinie v§ak hral prominentn tlohu uz
od zaciatku sedemdesiatych rokoch dvadsiateho storocia. Jeho navrhy v danej oblasti ¢asto
ingpirovali Komisiu.®® Eurépsky parlament ma tiez podla ¢lanku 225 ods. 2 ZFEU pravomoc
poziadat’ Komisiu, vd¢Sinou hlasov svojich €lenov aby Komisia predloZila nadvrh smernice
alebo nariadenia, pricom ako to Komisia odmietne musi toto odmietnutie zdovodnit’. KI'aicovou
pravomocou Europskeho parlamentu v oblasti ochrany zivotného prostredia je pravomoc
rozhodnut’ spolu s Radou o postupoch, ktoré ma EU prijat’ na dosiahnutie cielov uvedenych v
Clanku 191, v sulade s riadnym legislativnym postupom a po porade s Hospodarskym a
socidlnym vyborom a Vyborom regiénov podla ¢lanku 192 ods. 1. V ostatnych otazkach posobi
ako poradny orgén Rady.

Hospodarsky a socialny vybor, Vktorom su zastGpeni zastupcovia zvidzov
zamestnavatelov, odborovych zvdzov a zastupcovia socidlnych, zamestnaneckych,
hospodarskych a kultarnych organizacii a Vybor regionov, kde su zastipeni predstavitelia

3 KRAMER, L. EU Environmental Law. Eight Edition. London: Sweet and Maxwell, 2016. 5.33. ISBN 978-0-414-05604-
6.

33 Tamtiez, s. 41-42.

3 Blizsie pozri LEE, M. EU Environmental Law, Governance and Decison-Making. Second edition. Oxford: Hart
Publishing, 2014. 5.16-17. ISBN 978-1-84946-421-5.

% KRAMER, L. EU Environmental Law. Eight Edition. London: Sweet and Maxwell, 2016. s.42. ISBN 978-0-414-05604-
6.
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regionov Clenskych Statov, pdsobia v otazkach prijimania opatreni v oblasti ochrany zivotného
prostredia, podl'a ustanoveni ¢lanku 192 ods. 1 az 3 ako poradné organy Rady a Eurdpskeho
parlamentu. Vybor regiénov méze navyse, v duchu ¢lanku 263 ZFEU, podat’ Zalobu na Sudny
dvor EU ak mé nazor, Ze opatrenie na ochranu Zivotného prostredia zasahuje do jeho vysad
alebo je v rozpore s principom subsidiarity.®

Siidny dvor Eurépskej vinie je sadnym (justiénym ) organom EU.%" V ramci jeho konani je
mozné prirodzene rieSit’ aj spory z oblasti prava zivotného prostredia Eurdpskej tnie. Po
zriadeni Vseobecného sudu sa zataz rieSenia sporov rozdelila medzi oba tieto organy.
Environmentalnym otdzkam je vak viac otvoreny Stdny dvor Eurdpskej tnie.®

ZFEU rozliduje §trnast’ zakladnych druhov konani pred Sudnym dvorom Eurdpskej tnie
(dalej aj SDEU). Jednotlivé konania sa lisia v sposobe zaGatia konania, v aktivnej a pasivnej
legitimacii, existencii sporu medzi G¢astnikmi konania a aj v niektorych procesnych otazkach.
S vynimkou konania o predbeZnej otazke akonania o predbeznej zluéitelnosti navrhu
medzinarodnej zmluvy sa konanie pred SDEU zaéina na zaklade Zaloby. *° V praxi SDEU sa
moZu objavit’ zaloby s environmentalnym podtextom primarne V konani o poruseni zmluvy
podla ¢lankov 258 a 260 ZFEU, v ramci ktorého st aktivne legitimovani Komisia a &lensky
$tat.%%  Vyznamnym typom Zaloby z hl'adiska néapravy v oblasti ochrany Zivotného prostredia
je Zaloba na neplatnost aktu orgdnov a institicii Unie podla &lanku 263 ZFEU (byvaly &lanok
230 ZES). Dolezitou je i Zaloba na necinnost orgdnov a institiicii Unie podla ¢lanku 265 ZFEU
(byvaly &lanok 232 ZES). V ramci oboch tychto konani ma vsak ob&an EU v porovnani so
Statmi a organmi EU, tzv. neprivilegované postavenie i po prijati Lisabonskej zmluvy. Vo
vzt'ahu k obom ¢lankom obcan musi totiz preukazat svoj zaujem na veci tym, Ze tento akt je
jej urceny alebo je aktom ¢i neCinnostou orgdnu bezprostredne a individudlne dotknuty
s vynimkou konania podla ¢lanku 263 vo vzt'ahu k nariadeniam, ktoré nie su transponované
anevyzaduju prijatie vykondvacich opatreni je potrebné preukdzat iba bezprostredné
dotknutie.

Dalsimi druhmi Zzalob st | Zaloby na nahradu Skody podl'a €lanku 268 ZFEU (byvaly ¢lanok
235 ZES) a ¢lanku 340 ZFEU (byvaly ¢lanok 288 ZES), v pracovnych sporoch medzi Uniou a
jej zamestnancami, podl'a &lanku 270 ZFEU (byvaly &lanok 236 ZES) a v sporoch
vyplyvajucich z aplikacie pravidiel hospodarskej sutaze. 1 v ramci tychto troch konani sa mézu
vyskytnut’ otazky ochrany zZivotného prostredia. V ramci tychto konani maji bezvyhradné locus
standi i ob¢ania Eurdpskej tnie.

Otazky ochrany Zivotného prostredia sa Casto stavaji predmetom prejedndvania i v rdmci
konania o predbeznej otdzke vznesenej vniitrodtatnym sudom podrla ¢lanku 267 ZFEU (byvaly
clanok 234 ZES) tykajucej sa vykladu zakladajicich zmlav alebo platnosti a vykladu aktov
prijatych organmi, intiticiami alebo inymi subjektmi Unie. Ob&an EU sa tu konania moze
zUcastnit’ iba nepriamo, a to inicidciou konania. Vznesenie a prerokovanie predbeZznej otazky
uZz nemdze ovplyvnit. Toto rozhodnutie je v pravomoci SDEU. Otazky ochrany Zivotného
prostredia mézu byt’ i predmetom konania 0 nesplneni povinnosti clenského statu podl'a ¢lanku
258 ZFEU (byvaly ¢lanok 226 ZES). Ani toto konanie vsak jednotlivec nemdze priamo
iniciovat’.

Najvyznamnej$im typom zaloby z hl'adiska napravy v oblasti l'udskych environmentalnych
prav, ktoré st vyznamnou sucastou prava zivotného prostredia Eurdpskej Unie, je Zaloba na
neplatnost’ aktu orgdnov a institiicii Unie podla lanku 263 ZFEU (byvaly &lanok 230 ZES).
Podla tohto ¢lanku akakol'vek fyzickd alebo pravnickd osoba moéze za podmienok

3  Tamtiez, s.45.

37 KARAS,V. - KRALIK,A. Prdvo Eurdpskej unie. Praha: C. H. Beck, 2012. 5.75-132. ISBN 978-80-7179-287-1.

3 KRAMER, L. EU Environmental Law.Eight Edition. London: Sweet and Maxwell, 2016. s.47. ISBN 978-0-414-05604-6.

3 KARAS,V. - KRALIK,A. Prdvo Eurépskej tinie. Praha: C. H. Beck, 2012. 5.201. ISBN 978-80-7179-287-1.

40 Blizsie pozri HEDEMAN-ROBINSON, M. Enforcement of European Union Environmental Law. Legal Issues and
Challenges. 2" Edition. London and New York: Routledge, 2015. s. 40-196. ISBN 978-0-415-65959-8.
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ustanovenych v prvom a druhom odseku podat’ Zalobu proti aktom, ktoré st jej ur¢ené alebo
ktor¢é sa jej priamo a osobne tykaju, ako aj voc¢i regulacnym aktom, ktoré sa jej priamo tykaji a
nevyzaduju vykonavacie opatrenia. Pravne akty, ktorymi sa zriad’'uju organy, urady a agentry
Unie, mozu ustanovit’ osobitné podmienky a tpravy tykajuce sa Zalob podanych fyzickymi
alebo pravnickymi osobami proti aktom tychto organov alebo tradov alebo agenttr Unie, ktoré
zakladaju pravne ucinky voci nim. Stidne konanie uvedené v tomto ¢lanku sa za¢ne do dvoch
mesiacov od zverejnenia daného opatrenia, alebo jeho oznamenia Zalobcovi, alebo ak toto
chyba, odo dna, ked’ sa o iom Zalobca dozvedel.

Tento clanok teda umoziuje jednotlivcom, ale aj environmentalnym mimovladnym
organizaciam pristup k SDEU podat’ Zalobu proti aktom, ktoré st im uréené alebo ktoré sa ich
priamo a osobne tykaju, ako aj voc¢i regulacnym aktom, ktoré sa jej priamo tykaju a nevyzaduju
vykonavacie opatrenia. SDEU interpretoval ustanovenia tohto ¢lanku dost’ restriktivne a preto
je, paradoxne, vel'mi tazké podat’ staznost’ environmentalneho charakteru podl’a tohto ¢lanku.*
Po ratifikacii Aarhuského dohovoru Europskym spolo¢enstvom sa situacia mala zmenit’. Podl'a
¢lanku 216 ZFEU je Aarhusky dohovor zavizny pre vietky institicie EU. SDEU sice vo
viacerych veciach v kontexte Aarhuského dohovoru konstatoval, zZe pravo ¢lenskych Statov a
sudy ¢lenskych Statov maju urobit’ vSetko pre implementaciu Aarhuského dohovoru avsak stale
zastava restriktivny postoj v otdzke priameho pristupu k nemu vo veciach environmentalnych
7alob v duchu &lanku 263 ZFEU vzhl'adom na skuto¢nost’, Ze ochrana Zivotného prostredia
predstavuje verejny zaujem a nie zaujem jednotlivca®? a tieZ z tohto dovodu, Ze medzinarodna
zmluva ma v hierarchii pramefiov prava EU niz§iu pravnu silu ako priméarne pravo.*® Tento
pristup je vSak vrozpore sc¢lankom 9 ods.3 Aarhuského dohovoru a je pravne
neakceptovatelné.* V ramci judikatary SDEU alebo v minulosti SDES sa viak otdzka ochrany
procesnych environmentalnych prav, paradoxne, objavuju v ramci inych spomenutych druhov
konani.

Eurdpska investicnd banka ma pri implementacii environmentélnej politiky Eurdpskej tinie
dve ulohy. Prvou znich je financovanie rdéznych environmentalnych projektov. Druhou je
podpora udrzatelnosti vyuZivania Zivotného prostredia zaistenim, Ze vietky projekty spiiaju
ciel’ ochrany a zlepSovania Zivotného prostredia.*®

Pre tGcely lepSej implementacie prava zivotného prostredia Europskej unie bola v roku 1992
vytvorena Siet’ Eurdpskej unie pre implementdciu a presadzovanie prava zivotného prostredia
(angl. skr. IMPEL) ako medzinarodné neziskové zdruzenie organov Zzivotného prostredia
¢lenskych $tatov Eurdpskej tnie, pristupujucich a kandidatskych krajin EU, krajin Eurépskeho
zdruzenia vol'ného obchodu a potencidlnych kandidatov na vstup do vtedajSiecho Europskeho
spolocenstva. 48

Aktérmi v oblasti prava Zivotného prostredia EU su i profesijné zdruzenia podnikatel'skych
subjektov, ktoré vykonavaju lobing Vv oblasti ochrany zivotného prostredia, environmentalne
mimovladne organizicie, ktoré upozoriiuji na vypuklé environmentalne problémy a tiez
jednotlivci, ktori moézu vyvinit' tzv. obcianske iniciativy vo vztahu ku Komisii aby navrhla
ostatnym organom EU prijatie uréitého legislativneho néavrhu. 4/

4 KRAMER, L. The EU Courts and Access to Environmental Justice. In: BOER,B.(ed.) Environmental Law Dimensions of
Human Rights. Oxford: Oxford University Press, 2015. 5.132-133. ISBN 978-0-19-873614-1.

42 Tamtiez, 5.127.

43 Blizsie pozri pripad EEB and Stichting Natuur en Milieu v Commission, T-236/04 a T-241/04, 28. November 2005.
ECLI:EU:T:2005:426.

44 Blizsie pozri KRAMER, L. The EU Courts and Access to Environmental Justice. In: BOER,B.(ed.) Environmental Law
Dimensions of Human Rights. Oxford: Oxford University Press, 2015. 5.128-133. ISBN 978-0-19-873614-1.

4 Bliziie pozri KINGSTON,S. — HEYVAERT, V. — CAVOSKLA. European Environmental Law. Cambridge: Cambridge
University Press, 2017. s. 72-73. ISBN 978-1-107-64044-3.

4% Tamtiez, s. 73-74.

47 Blizsie pozri KRAMER, L. The EU Courts and Access to Environmental Justice. In: BOER,B.(ed.) Environmental Law
Dimensions of Human Rights. Oxford: Oxford University Press, 2015. s.51. ISBN 978-0-19-873614-1.
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V. PRAMENE A ZASADY PRAVA ZIVOTNEHO PROSTREDIA EUROPSKEJ UNIE

Eurdpska tinia funguje na zaklade viacerych zakladajacich zmluv z ktorych najvacsi vyznam
maji Zmluva o fungovani Eurépskej vinie (1957, d’alej aj ZFEU) znamej$ia pod povodnym
nazvom Zmluva o zaloZeni Europskeho spolocenstva V zneni neskér zmluvne dohodnutych
zmien a Zmluva o Eurdpske;j uinii (1992, d’alej aj ZEU). Po prijati Lisabonskej zmluvy je pravne
vyznamnou a zavéznou aj povodne nezavizna Charta zdkladnych prav Eurdpskej unie (prijata
v roku 2000 azmenena v roku 2007).* Medzinarodnopravnu subjektivitu Eurdpskej tinie
zakotvuje ZEU vramci velmi jednoduchej formulacie ¢&lanku 47 ,, Unia md pravau
subjektivitu.“ EU sa tak definitivne stdva plnopravnym subjektom medzinarodného prava
verejného ako medzinarodna organizacia.*® Pramene prava Eurdpskej inie sa v priebehu ¢asu
vyvijali v nadviznosti na zakladajuce zmluvy aV sGasnosti pozostavaji z primarnych
pramenov, ktoré zahfnaju zakladajuce zmluvy a Chartu zakladnych prav Eurdpskej tUnie,
sekundarnych pramenov, ktoré zahfniaju nariadenia, smernice, rozhodnutia, odporacania
a stanoviska réznych orginov EU a rozhodnutia Stidneho dvora EU a Vseobecného sudu,
vieobecnych pravnych zasad a medzinarodnych zmlav uzavretych medzi EU a tretimi $tatmi
a medzindrodnymi organizaciami.®® V takmer kazdej zuvedenych skupin pramefiov sa
vyskytuju i pramene venované Ciasto¢ne ¢i vyluéne ochrane zivotného prostredia.

Najrozsiahlejsie su pravne upravy tykajuce sa ochrany klimy, ochrany prirody a biodiverzity,
integrovanej kontroly znecist'ovania, nakladania s odpadmi, znecistenia vzduchu, znecistenia
vody, hlukovej zataze, posudzovania vplyvov na zivotné prostredie a geneticky
modifikovanych organizmov. Vela pravnych predpisov EU v oblasti ochrany Zivotného
prostredia je technickych, pretoZe stanovuju podrobné technické a vedecké normy. Je tiez
obvyklé, ze legislativa vyzaduje, aby ¢lenské Staty poskytovali Europskej komisii informacie o
tom, ako implementuju pravidla, a o tom, ako efektivne boli. Okrem toho existuje niekol’ko
medzinarodnych dohovorov o ochrane Zivotného prostredia, ktoré EU ratifikovala a nasledne
implementovala prostrednictvom pravnych predpisov EU.

Z uvedenych pramenov je mozné identifikovat’ i niektoré kI'icové zasady politiky a prava
zivotného prostredia Eurdpskej unie. V sii€asnosti st primarne zakotvené v ¢lanku 191 ods. 2
ZFEU. Ide v prvom rade 0 zdsadu predchddzania Skoddm (zdsada predbeznej opatrnosti) a s
fiou suvisiacu  zdsadu prevencie,. Prvé dve zasady jednoznacne vznikali v interakcii so
zdsadami medzinarodného prava Zivotného prostredia. DalSie dve zasady zakotvené v &lanku
191 ods. 2 ZFEU predstavujii zasada hradenia nahrady $kody zneéistovatelom a zasada
napravy $kod na zivotnom prostredi prioritne pri zdroji. Tieto zadsady st Specidlnou Upravou
prava zivotného prostredia Eurdpskej Unie. Zdsada hradenia nahrady skody znecistovatelom
alebo inymi slovami zdsada ,,znecistovatel’ plati** uz prenika ako zasada de lege ferenda i do
ramca medzinarodného prava Zivotného prostredia.® Zdsada ndpravy skéd na Zivotnom
prostredi prioritne pri zdroji predstavuje skor Zelanie ako realitu. Nie je totiz presne definované
¢o znamena , ndprava“ vV zmysle daného ustanovenia. Organy EU maju pri aplikécii tejto
zéasady velku vol'nost’ pokial’ sa tyka stanovenia napravnych opatreni a ¢asového horizontu ich
aplikacie. Cielom tychto napravnych opatreni je stanovit’ opatrenia s cielom minimalizovat’
vzniknuta Skodu, zregenerovat’ poskodené Zivotné prostredie v danom priestore a zabranit’
vzniku podobnych §kod do budicnosti. >

Z ¢lanku 193 je mozné odvodit’ 1zdsadu minimdlnej prisnosti opatreni prava zivotného
prostredia EU. Ako uz bolo uvedené tento ¢lanok ustanovuje, Ze ochranné opatrenia podla

% Charta zakladnych prav Eurdpskej tinie. Uradny vestnik EU C 326, 26.10.2012, s. 391 — 407.

49 KARAS,V. - KRALIK,A. Pravo Eurdpskej unie. Praha: C.H.Beck, 2012. s.51. ISBN 978-80-7179-287-1.

50 Pozri tamtieZ, s.149-253.

51 CEPELKA,C. - STURMA ,P. Mezindrodni pravo verejné. 2. vydani. Praha: C.H. beck, 2018. 5.29. ISBN 978-80-7400-
721-7.

52 KRAMER, L. EU Environmental Law.Eight Edition. London: Sweet and Maxwell, 2016.5.26. ISBN 978-0-414-05604-6.
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¢lanku 192 nebrania Clenskému Statu udrziavat’ alebo zavadzat’ prisnejSie ochranné opatrenia.
| tato zasada je Specifickd pre pravo zivotného prostredia Eurdpskej unie.

Zo vieobecnych zasad prava EU zakotvenych v zakladajicich zmluvach su pre oblast
zivotného prostredia relevantné d’alSie zasady a to zasada subsidiarity a zasada proporcionality
zakotvené v &lanku 5 ZEU a zasada integracie uvedend v ¢lanku 11 ZFEU.%® Podstatou zdsady
subsidiarity je dosiahnutie stavu aby EU konala len vtedy, ak ciele, ktoré sa maju dosiahnut
tymto konanim, nemozu byt spol'ahlivo zabezpe¢ené ¢lenskymi §tatmi a zaroven aby EU bola
schopna ¢o do rozsahu a u¢inkov zvladnut' lepsie dosiahnutie cielov ako §taty samotné.>*
Zdsada proporcionality vychadza z predpokladu, e obsah aforma &innosti EU nema
prekradovat’ ramec toho, ¢o je nevyhnutné na dosiahnutie cielov zakladajucich zmlav.>®
Zdsada integrdcie je zaradena medzi vieobecne uplatnitelné ustanovenia ZFEU, a zakotvuje
zavézok zaclenit’ poziadavky ochrany zivotného prostredia do vymedzenia a uskuto¢iiovania
politik EU a jej &innosti, a to predovsetkym s oh'adom na podporu trvalo udrzateného rozvoja.
Téato zésada reflektuje existenciu zdsady trvalo udrzate'ného rozvoja tak ako je zakotvena
V medzinarodnom prava zivotného prostredia.

Z judikatury Sudneho dvora Europskej tnie je mozné pre oblast ochrany Zzivotného
prostredia aplikovat’ i notoricky zndme zdsady pradva Eurdpskej unie a to zdsadu prednosti
prava Eurdpskej vinie pred vnutrostatnym pravom™ a zdsadu priamej aplikovatelnosti prdava
Eurépskej uinie vo vniitrostatnom prave clenskych statov.”” Tieto dve zasady viak ob&as byvaju
spochybniované niektorymi ¢lenskymi $tatmi.

VI. PRIENIKY PRAVA ZIVOTNEHO PROSTREDIA EUROPSKEJ UNIE
A MEDZINARODNEHO PRAVA ZIVOTNEHO PROSTREDIA

Pravidla medzinarodného prava zivotného prostredia hrali a hraji vyznamnu ulohu pri
formovani prava zivotného prostredia Europskej tinie. Medznikom zmeny v tomto smere bol
spominany Parizsky summit hldv Stdatov a vlad Eurdpskeho hospodarskeho spolocenstva z roku
1972. Tato konferencia sa konala v nadvaznosti na hore viackrat uvedeni Konferenciu OSN
0 ludskom zivotnom prostredi (1972), ktoréa nastavila zékladné kontury medzinarodného prava
zivotného prostredia.

Prieniky prava Zivotného prostredia Eurdpskej inie a medzinarodného prava zivotného
prostredia st zretené ¢i uz z hl'adiska spolo¢nych zasad, v oblasti odhadovania dopadov
moznych aktivit v oblasti zivotného prostredia, ochrany l'udskych environmentalnych prav,
ochrany klimy, ochrany prirody a biodiverzity a pod.

Préavo zZivotného prostredia Eurdpskej tinie vo svojej podstate predstavuje regionalny rozmer
medzindrodného prava Zivotného prostredia a v mnohych oblastiach jeho normy tvorivo
dopiiaja relevantné normy medzinarodného prava Zivotného prostredia. Vyznamnym
prispevkom prava Zivotného prostredia Eurdpskej unie k aplikacii medzinadrodného prava
zivotného prostredia je jeho vySSia miera vynutitelnosti v konani pred sudnymi organmi
Eurdpskej tnie.

EU je skutoéne vyznamny medzinarodny aktér, ktory sa proaktivne zaobera vyvojom a
implementaciou medzinarodného prava Zivotného prostredia. EU je stranou viac ako 40
mnohostrannych  medzindrodnych zmlav zoblasti ochrany Zivotného prostredia.
Environmentalne pravo EU je najsofistikovanejiim prikladom regionalneho rezimu
medzinarodného prava Zivotného prostredia, ktory mozZe byt inSpiraciou (s jeho uspechmi 1

53 Bliz8ie pozri tamtieZ, s. 15.

5% KARAS,V. - KRALIK,A. Prdvo Europskej unie. Praha: C.H.Beck, 2012. s.160. ISBN 978-80-7179-287-1.
% Blizsie pozri tamtieZ.

% Blizie pozri tamtiez, 5.122-127.

5 KOSICIAROVA, S. EC Environmental Law. Plzeii: Ale§ Cengk, 2009. s. 21. ISBN 978-80-7380-2819-6.
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nedostatkami) pre ostatné svetové regiony, ktoré sa integruji do ekonomickych a politickych
integraénych zoskupeni.*®

Okrem toho medzinarodné pravo zivotného prostredia zohrdva vyznamna ulohu v
bilateralnej a unilateralnej vonkajsej ¢innosti EU, a to ako v rozvoji vnfitro tniovych vztahov
medzi ¢lenskymi Statmi ako aj v jej politickej a hospodarskej spolupraci so susednymi krajinami
a vzdialenymi rozvijajicimi sa ekonomikami. EU tieZ, aspofi pri niektorych prileZitostiach,
svojou vlastnou legislativou inSpiruje rozvoj medzinarodného prava zivotného prostredia.
Najpozoruhodnej$im pripadom je balik opatreni EU v oblasti klimy a energetiky prijaty v roku
2009, ktory ovplyvnil neskorsi medzinarodnopravny rezim ochrany klimy.%°

Otazka vztahu prava Europskej tnie a medzindrodného prava verejného bola nami uz
podrobne komentovana.’® Na zaklade kontextu povahy prava EU a judikatary SDEU
a Eurépskeho studu pre Pudské prava (ESLP) je vztah medzi pravom EU a medzinarodnym
pravom ovplyvneny mnozstvom konkrétnych a praktickych faktorov, ktoré umoziuja
sformulovat’ nazory na vztah prava Eurdpskej tinie a medzindrodného prava verejného®
a zaroven tym i vztah prava zivotného prostredia Eurdpskej tnie a medzindrodného prava
zivotného prostredia.

Primarne v tejto oblasti plati, ze Sidny dvor EU prijima silny konstitucionalny pristup, ktory
v mnohych ohladoch prisposobuje vztah medzi pravom EU a medzinirodnym pravom
verejnym vztahu medzi medzmarodnym pravom verejnym a vnltro§tatnym pravom
s autondmiou prava EU. Vztah noriem prava EU a noriem medzinarodného prava verejného je
V podstate monisticky, V ur€itom rozmere aj s prednostou medzinarodného prava. Miesto
noriem medzinarodného prava verejného je viak niekde medzi primarnym pravom EU
a sekundarnym pravom EU, t. j. prednost medzinirodného prava verejného, ak je dana
zakladajticimi zmluvami & judikatarou SDEU, plati iba vo vztahu k sekundarnemu pravu.
V pripade rozporu medzindrodného prava s primarnym pravom EU - zakladajucimi zmluvami,
ma prednost’ primarne pravo EU.

V druhom rade plati Ze, trojstranny vztah medzi pravom EU, medzindrodnym pravom a
¢lenskymi $tatmi EU znamena, ze pristup EU k medzinarodnému pravu ovplyviiuje pristupy
¢lenskych statov k medzindrodnému pravu, a ma vplyv na ¢lenské §taty prostrednictvom prizmy
prava EU. Takyto vplyv viak mozZe vyvolat’ spitna reakciu &lenskych §tatov EU, ktoré mozu
zasa spitne ovplyviiovat pristup EU k medzindrodnému pravu. V praxi SDEU sa totiz
v kontexte pripadu Intertanko (2009)%2 uz vyskytol i argument, Ze ratifikacia zmluvy vietkymi
¢lenskymi §tatmi EU nesta¢i na preskimanie suladu smernice EU s touto zmluvou, ak EU nie
je zmluvnou stranou danej zmluvy. Naopak existuje judikatira, ako je, napr. pripad
International Fruit Company (1972)%% kde SDEU respektuje zmluvy (v danom pripade
Vseobecna dohoda o clach a obchode — GATT), ktoré neratifikovala, ak ju k vykonu pravomoci
zo zmluvy vyslovne zmocnili ¢lenské Staty.

Po tretie, ako pri akomkol'vek Specializovanom pravnom poriadku medzindrodného prava,
mozu existovat’ kolizie noriem a konfliktov medzi sudmi a tribundlmi o prd&vomoci a vecnom
vyklade pravidiel medzi pravom EU a vieobecnym medzinarodnym pravom. Pravo Eurdpskej
tinie moZno pokladat’ za jeden z takychto autonémnych rezimov avpraxi SDEU sa uz

% MORGERA, E. An introduction to European Environmental Law from an International Environmental Law Perspective.
University of Edinburgh, School of Law Working Paper, Series No 2010/37. s. 3. Dostupné k 15.10.2021 na webstranke
https: //papers.ssr.com/sol3/papers.cfm?abstract_id=1711372.

5% Tamtiez, s. 4.

60 JANKUV J. Vztah prava Eurdpskej tnie a medzindrodného prava verejného. In: Societas et lurisprudentia, ro¢. 6, ¢. 4

(2018), s. 37-75. ISSN 1339-5467.

Nasledujuce zavery boli in$pirované najmi dielom ZIEGLER, K. The Relationship between EU Law and International

Law. In: University of Leicester School of Law Research Paper, No. 15, 2004. s.2. Dostupné k 18.12.2018 na

https://www.researchgate.net/publication/303786095_The_Relationship_between_EU_Law_and_International_Law.

62 Pripad C-308/06 - Intertanko and Others. ECLI:EU:C:2008:312.

63 Pripady 41 to 44-70. ECLI:EU:C:1971:53.

61
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prejavuju konflikty jurisdikcie sinym imedzindrodnymi sidnymi orgdnmi ako to bolo
v pripade Komisia ES proti frsku (2006).54 Rovnako je zretelna je snaha SDEU zachovavat’
autonoémiu prava EU vo vzt'ahu k rozhodnutiam Bezpeénostnej rady OSN, ako to preukazuje
pripad Kadi a Al Barakaat proti Rade (2008).%° Naopak vo vztahu SDEU a ESIP zriadeného
Eurépskym dohovorom o ochrane 'udskych prav a zakladnych slobod (1950) SDEU respektuje
judikataru ESI’P, ako to dokazuje pripad Spanielsko proti Spojenému kralovstvu (2006),%° kde
SDEU re$pektoval rozsudok ESI’P vo veci Matthews proti Spojenému kralovstvu (1997).87
V duchu pripadu SDEU Kremzow proti Rakisku (1997)% dokonca rezonuje i moznost
prieskumu rozsudkov SDEU zo strany ESI’P.

Po stvrté, pravo EU ma vyhodu v tom, Ze v koneénom désledku predstavuje o. i. aj jedno z
rozvinutejSich, viac konstitucionalizovanych ¢asti medzinarodného prava verejného, najmé v
kontexte prava medzinarodnych organizacii, ktoré mozno povazovat za "laboratorium
medzindrodného prava” v oblasti tvorby nadnarodnych pravidiel, povinnej pravomoci, silnej
subjektivity jednotlivca a silnych mechanizmov presadzovania, ktoré st k dispozicii v pravnych
predpisoch EU. Pravo EU tym ovel'a menej trpi deficitom pri presadzovani prava. Najma tam,
kde je medzinarodné pravo priamo u¢inné, vyuziva pravo EU cely rozsah mechanizmov na jeho
presadzovanie.

Nakoniec otazka vztahu priva EU a medzindrodného prava sa neobmedzuje iba na
presadzovanie noriem medzinarodného prava. EU je Goraz viac "aktérom medzindrodného
prava". Ma medzinarodnt pravnu subjektivitu a uzatvara medzindrodné zmluvy. Je ¢lenom
niektorych medzinarodnych medzivladnych organizacii a snazi sa zlepSit’ svoj status v inych.
Takto prispieva k formovaniu medzinadrodného prava vratane medzinarodného prava zivotného
prostredia.

VIl. ZAVER

Existencia medzinarodného prava zivotného prostredia mimoriadne intenzivne ovplyvnila
pravo Eurdpskej tnie, v rdmei ktorého sa postupne sformovalo jeho osobitné odvetvie — pravo
zivotného prostredia Eurdpskej tinie. Medznikom zmeny v tomto smere bol tzv. Parizsky
summit hlav $tatov a vlad Eurdpskeho hospodarskeho spolocenstva z roku 1972. V praxi islo o
zasadnutie Eurdpskej rady v Parizi. Tato konferencia sa konala v nadvédznosti na Konferenciu
OSN o0 l'udskom Zivotnom prostredi (1972), ktora nastavila zakladné kontury medzinarodného
prava Zivotného prostredia.

Na tomto zasadnuti hlavy $tatov a vlad deklarovali Ze samotna hospodarska expanzia nie je
samoucelna a jej prvym cielom by malo byt znizenie rozdielov, zlepSenie kvality zivota, ako
aj Zivotnej urovne. Preto hlavy Statov avlad vtedajSiecho Eurdpskeho hospodarskeho
spoloCenstva d’alej deklarovali, Ze osobitnd pozornost’ v jej rdmci bude venovana i ochrane
zivotného prostredia, zdoraznili vyznam environmentalnej politiky spolo€enstva a na tento ticel
vyzvali institacie spoloCenstva, aby vytvorili akény program doplneny presnym c¢asovym
harmonogramom jeho plnenia. V nadvéaznosti na uvedené zavery Eurdpskej rady d’al$i organ
EU - Rada prijal 22. novembra 1973 deklaraciu obsahujicu spominany prvy akény program
Europskych spolocenstiev v oblasti Zivotného prostredia.

V ramci Eurépskeho hospodarskeho spolocenstva (EHS) a neskor Eurdpskeho spolocenstva
(ES) a Eurdpskej unie (EU) bolo nasledne postupne prijatych d’alsich $est’ Akénych programov
EHS/ES/EU v oblasti zivotného prostredia (akéné programy z rokov 1973, 1977, 1982, 1987,
1993, 2002, 2013) ktoré svojim obsahom nadvézuji na medzinarodnopravnu tGpravu. Ostatné

64 Pripad C-459/03. ECLI:EU:C:2006:42.

85 Spojené pripady C-402/05 P a C-415/05 P. ECLI:EU:C:2008:461.

8 Pripad C-508/03. ECLI:EU:C:2006:287.

67 Matthews v United Kingdom. Judgment, Merits and Just Satisfaction. App. No. 24833/94, 18th February 1999. European
Court of Human Rights.

8 Pripad C-299/95. ECLI:EU:C:1997:254.
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tri programy uz boli formulované v ramci noriem sekunddrneho prava. Od pociatku
sedemdesiatych rokov, i v nadvdznosti na medzinarodnopravny vyvoj, bolo v ramci
EHS/ES/EU i velké mnozstvo d’al§ich najmi sekundarnych pravnych aktov v tejto oblasti.
Zakladajuce zmluvy EHS/ES/EU boli v nadviznosti na uvedenti environmentalnu legislativu
postupne interpretované tak, ze ochrana Zzivotného prostredia spada do ramca cielov
EHS/ES/EU. Do zakladajicich zmluv EHS/ES/EU sa vSak environmentilne ustanovenia
priamo dostali az v désledku Jednotného eurdpskeho aktu (1986), ktory ako stucast’ primarneho
prava pozmenil zakladajiice zmluvy. Stcastou prava Zivotného prostredia EU sa v priebehu
Casu stalo priblizne Styridsat’ mnohostrannych medzinadrodnych zmlav, ktoré st sucast'ou
medzinarodného prava Zivotného prostredia. Organy EU na ich vykonanie o. i. prijali cely rad
sekundarnych noriem prava EU.

Z hladiska identifikdcie sucasnej podoby prava zivotného prostredia Eurdpskej unie maju
osobitny vyznam jeho zasady tak ako ich identifikuje sicasna veda prava zivotného prostredia
Europskej unie. Ide o zdsadu predchadzania §kodam (zasadu predbeznej opatrnosti), zadsadu
prevencie, zasadu hradenia ndhrady Skody znecistovatelom alebo inymi slovami zdsadu
»znecistovatel’ plati“, zdsadu napravy $kdd na zivotnom prostredi prioritne pri zdroji, zasadu
minimalnej prisnosti opatreni prava Zivotného prostredia EU, zasadu subsidiarity (dosiahnutie
stavu aby EU konala len vtedy, ak ciele, ktoré sa majti dosiahnut’ tymto konanim, nemézu byt
spol'ahlivo zabezpetené ¢lenskymi $tatmi a zarovent aby EU bola schopna ¢o do rozsahu
a ucinkov zvladnut’ lepsie dosiahnutie ciel'ov ako Staty samotné), zasadu proporcionality (obsah
a forma &innosti EU v oblasti ochrany Zivotného prostredia nema prekracovat’ ramec toho, ¢o
je nevyhnutné na dosiahnutie cielov zakladajucich zmluv) a zésadu integracie (zavizok
zaélenit’ poziadavky ochrany Zivotného prostredia do vymedzenia a uskuto¢iovania politik EU
a jej ¢innosti, a to predovsetkym s ohl'adom na podporu trvalo udrzatel'ného rozvoja). V ramci
niektorych z uvedenych zasad je mozné zretelne identifikovat’ vplyv medzindrodného prava
zivotného prostredia. Tento vplyv sa realizuje najmi prostrednictvom prijimanim akénych
programov EU pre oblast’ ochrany Zivotného prostredia aj v nadviznosti na existujuce
medzinarodné zmluvné upravy v danej oblasti, ale i prostrednictvom podpisu a ratifikacie
uvedenych tiprav zo strany Eurépskej tnie, ¢im sa EU stava ich plnohodnotnou zmluvnou
stranou so zaviazkom aplikovat’ v praxi ich ustanovenia.

Prieniky préva Zivotného prostredia Eurdpskej Unie a medzindrodného prava Zivotného
prostredia st zretelné ¢i uz z hl'adiska spolo¢nych zasad, v oblasti odhadovania dopadov
moznych aktivit v oblasti Zivotného prostredia, ochrany l'udskych environmentalnych prav,
ochrany klimy, ochrany prirody a biodiverzity a pod.

Pravo zivotného prostredia Eurdpskej tnie vo svojej podstate predstavuje regionalny rozmer
medzinarodného prava zivotného prostredia a v mnohych oblastiach jeho normy tvorivo
dopiiiaju relevantné normy medzinarodného prava Zivotného prostredia. Vyznamnym
prispevkom prava Zivotného prostredia Eurdpskej unie k aplikacii medzinarodného prava
zivotného prostredia je jeho vySSia miera vynutiteInosti v konani pred sudnymi orgdnmi
Europskej tnie.

Eurépska tnia je i vyznamnym subjektom medzinarodného prava, ktory sa proaktivne
zaobera vyvojom a implementaciou medzinarodného prava Zivotného prostredia. EU je stranou
viac ako 40 mnohostrannych medzindrodnych zmluv z oblasti ochrany zivotného prostredia.
Environmentalne pravo EU je najsofistikovanejiim prikladom regiondlneho rezimu
nedostatkami) pre ostatné svetové regiony, ktoré sa integruji do ekonomickych a politickych
integracnych zoskupeni.
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ABSTRACT

Gender confirmation surgery may be perceived as a strictly medical matter. However, the issue
of such surgeries also affects legal matters, mainly civil law and criminal law. The subject of
this article is the criminal law aspects of gender confirmation surgery and their analysis from
the perspective of the Polish criminal law. The findings presented in the study were reached by
1) analyzing the normative material relating to the subject of this study, mainly by analyzing
the Act of 6 June 1997 of the Polish Criminal Code (Dziennik Ustaw [Journal of Laws] of 2019,
item 1950, as amended, hereinafter referred to as ‘the Polish Criminal Code’), and 2) by
analyzing the views presented in the legal literature and the judicial practice. Taking into
account the considerations contained in this article, it is necessary to postulate that gender
confirmation surgery procedures should be treated as medical activities (this is a concept
already presented in the criminal law science) or as activities not covered by the scope of the
normalization of the penal and legal sanctioned norm as expressed in the Article 156 section 1
item 1 of the Polish Criminal Code in connection with the Article 31 section 3 of the Polish
Constitution.

ABSTRAKT

Operdaciu na potvrdenie pohlavia mozno vnimat ako striktne medicinsku zalezitost.
Problematika takychto operdacii sa vsak dotyka aj pravnych aspektov, najmd obcianskeho prava
a trestného prava. Predmetom tohto clanku su trestnoprdvne aspekty operdcie na potvrdenie
pohlavia a ich analyza z pohladu polského trestného prava. Zistenia prezentované v Studii boli
dosiahnuté 1) analyzou normativneho materialu tykajuceho sa predmetu tejto sStudie, najmd
analyzou zdkona zo 6. juna 1997 polského trestného zakonnika (Dziennik Ustaw [Zbierka
zakonov] z roku 2019, polozka 1950, v zneni neskorsich predpisov, dalej len ,, Polsky trestny
zdkon®) a 2) analyzou ndzorov prezentovanych v pravnej literature a sudnej praxi.
Zohladnujuc uvahy obsiahnuté v tomto clanku, je potrebné postulovat, Ze chirurgicke zdkroky
na potvrdenie pohlavia by sa mali povazovat za lekarske ukony (toto je pojem uz prezentovany
v trestnopravnej vede) alebo ako cinnosti, na ktoré sa nevztahuje rozsah upravy trestnej a
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pravnej sankcnej normy vyjadrenej v ¢lanku 156 ods. 1 bod 1 polského trestného zdkona v
spojent s ¢lankom 31 ods. 3 polskej ustavy.

1. INTRODUCTION

Gender confirmation surgery may be perceived as a strictly medical matter. However, the
issue of such surgeries also affects legal matters, mainly civil law and criminal law. The subject
of this article is the criminal law aspects of gender confirmation surgery and their analysis from
the perspective of the Polish criminal law. Considering the problematic aspects of gender
confirmation surgery on the basis of the criminal law may seem quite surprising. It should be
noted, however, that while gender confirmation surgeries are being performed in Poland, there
is or may be a doubt regarding their complete legality in accordance with the current legal status
and whether they could be a basis for bearing criminal liability by medical doctors performing
said surgeries in the future, e.g. in the event of a negative attitude of the state authorities towards
the LGBTQ+ persons. As it happens, in Poland there is a regulation of the Article 156 section
1 of the Polish Criminal Code, according to which: "Anyone who causes grievous bodily harm
in a form that: 1) deprives a person of their sight, hearing, speech or the ability to procreate, or
2) inflicts on another person a serious crippling injury, an incurable or prolonged illness, a
potentially fatal illness, a permanent mental illness, a permanent total or significant incapacity
to perform a profession, or a permanent serious bodily disfigurement or deformation, is liable
to imprisonment for at least 3 years". At the same time, there is no regulation that excludes from
the scope of said regulation persons confirming their gender surgically.

The situation of LGBTQ+ people in Poland is not great. Suffice to point out that in some
Polish cities, there were introduced the so-called anti-LGBT resolutions, i.e. resolutions of
individual local governments on counteracting the "LGBT ideology"”. An example of such a
resolution may be the Declaration No. 1/19 of the regional parliament of Matopolska of April
29, 2019 on opposition to the introduction of the "LGBT" ideology to local government
communities®, in which you can read that "The regional parliament of Matopolska expresses its
strong opposition to the emerging public activities aimed at promoting the ideology of LGBT
movements, the goals of which violate the fundamental rights and freedoms guaranteed by acts
of international law, question the values protected in the Polish constitution, and interfere with
the social order. Actions taken recently by some representatives of the local government and
the national political scene are focused on causing fundamental changes in social life. These
activities are aimed at the annihilation of values shaped by the centuries-old Christian heritage,
which are especially important to the inhabitants of Malopolska. As councilors of the
Matopolska region, we declare support for families based on traditional values and defense of
the education system against LGBT propaganda that threatens the proper development of the
young generation. We declare that in the performance of its public tasks the regional parliament
of Matopolska will be faithful to the national and state tradition, remembering the thousand-
year tradition of Christianity in Poland and the centuries-old attachment of Poles to freedom".

In the public space, there are even statements of the highest state authorities referring to
LGBTQ+ people in a not very positive way, to say the least. For example, in the opinion of
President Andrzej Duda, "we are being persuaded that the LGBT is people. And that's simply
an ideology."* Adding to that the “Stop LGBT" bill that was submitted to the Polish Parliament,
which includes: 1) prohibition of organizing the so-called Equality Parades; 2) prohibition of
questioning marriage as a relationship between a woman and a man; 3) prohibition of promoting
the extension of marriage to persons of the same sex; 4) prohibition of promoting same-sex

3 https://bip.malopolska.pl/umwm,a,1594074,deklaracja-nr-119-sejmiku-wojewodztwa-malopolskiego-z-dnia-29-kwietnia-
2019-r-w-sprawie-sprzeciwu-wo.html (visited 17 February 2022).

4 More: https://wiadomosci.radiozet.pl/Polska/Polityka/Andrzej-Duda-i-homofobiczne-slowa-0-LGBT.-Swiatowe-media-
cytuja-prezydent?gclid=EAlalQobChMIrP7.08B68gI\VVkOJ3Ch3Ch301Q17EAOQ (visited 17 February 2022).
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unions or unions consisting of more than two people; 5) prohibition of promoting the treatment
of same-sex unions or unions consisting of more than two people in a privileged manner; 6)
prohibition of promoting legal solutions aimed at privileging same-sex relationships; 7)
prohibition of promoting sexual orientations other than heterosexuality; 8) prohibition of
promoting gender as an entity independent of biological conditions, it will turn out that the
situation of LGBTQ+ people in Poland is, in fact, not great, and may even worsen.®

The noticeable in Poland trend of smuggling populist and emotional narratives striking the
LGBTQ+ community, including transgender people, is not a purely Polish domain. We are
currently dealing with a similar situation in the USA, where in 2020, in 2020, legislators in
several states introduced bills that would prohibited and frequently criminalized providing
gender-affirming healthcare services to minors and in January 2021, at least nine states were
considering gender-affirming care bans®. One can also mention the so-called Bathroom bills
which banned trans people from using public bathrooms and changing facilities consistent with
their identified genders’. These bills never came into effect. However, the very idea contained
in them is significant for the problem described in this article.

Considering the political context of the legal problem of transgenderism observed in Poland,
the USA and, as shown below, also in Hungary, it can be concluded that the question of
adequate legal regulation of gender confirmation surgery is, to some extent, international.

In the context of gender confirmation procedures, as above-mentioned, it should be stated
that they are performed in Poland without any problems. Transgender men and women,
however, sometimes face problems not of a formal nature but "human™ one. As Sonia Milch,
who has gone through the transition, points out: “Oppression and misunderstanding happen to
transgender people on practically every step. Institutions and doctors are no exception here. (...)
most doctors in Poland, even sexologists, do not know about transgenderism and are not
interested in this topic, it is common to think that it is a whim or a mental disorder. Those who
take up the topic at all often have a lot of misconceptions and are very limited. (...) The biggest
shock for me, however, was that my identification was questioned during a forensic
examination by a well-known sexologist (...). He stated that my history of severe depression
and suicide attempts made him questionable because such things don't happen to transgender
people. Official WHO reports show the opposite, transgender people are particularly vulnerable
to depression and suicide. The formal and legal path that must be followed in order to change
documents and obtain the indisputability of a medical diagnosis is extremely difficult and
overwhelmingly long. And it does not end all the problems anyway. For example, my
psychiatrist, whom I used to visit for several years after the transition process, when asked if he
would give me a certificate of no psychiatric contraindications for surgery, replied that he, as a
doctor, could not be absolutely sure about my diagnosis of transgenderism because he was not
a sexologist. It was a shock for me, | realized that all this time, yes, he tolerated my functioning
in the female role, but he was not able to fully accept that | was just a "real” woman. Like any
other patient of his."®

Now imagine that the above-mentioned “Stop LGBT” bill comes into force. It would be a
simple way to turn on the green light for entities negatively oriented towards LGBTQ+ people
to use discriminatory practices against them, including threatening doctors, who would perform

5 https://www.rp.pl/Bezpieczenstwo/308099964-Fundacja-Kai-Godek-zlozyla-w-Sejmie-projekt-Stop-LGBT.html  (visited
17 February 2022).

6 See Outlawing trans youth: state legislatures and the battle over gender-affirming healthcare for minors. Harvard Law
Review, Vol. 134, No 6. Online: https://harvardlawreview.org/2021/04/outlawing-trans-youth-state-legislatures-and-the-
battle-over-gender-affirming-healthcare-for-minors/ (visited 17 February 2022).

7 See KRALIK, J. Bathroom Bill. Legislative Tracking, Nat’l conf. of state legislatures (Oct. 24, 2019). Online:
https://www.ncsl.org/research/education/-bathroom-billlegislative-tracking635951130.aspx (visited 17 February 2022).

8 https://noizz.pl/Igbt/sonia-milch-opowiada-o-korekcie-plci-i-codziennosci-osob-transplciowych/nfpgl2c  (visited 17
February 2022).
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such a gender confirmation surgery, with initiating criminal proceedings against them for such
a health service on the basis of the above-mentioned Article 156 of the Polish Criminal Code.
Such a practice would paralyze the provision of assistance to transgender persons and simply
violate their right to health protection. The literal wording of Article 156 of the Polish Criminal
Code theoretically allows for its application, i.e. the enforcement of criminal liability if a
surgeon performs a sex change operation of a transgender patient, with their consent and with
all indications for the existence of benefits for mental and physical health. This is why the
authors try to find theoretical arguments that could be in favor the legality of performing gender
confirmation surgeries in Poland, simultaneously proposing a change in the current legal
regulations.

It is worth noting that the solutions proposed by the authors in the context of the Polish
Criminal Code can be easily translated into solutions proposed in other legal orders. For
example — for solutions provided for in Hungary, where the Article 164 of the Hungarian
Criminal Code provides that: “(1) Any person who causes bodily harm to or injures the health
of another person is guilty of battery. (6) The penalty shall be imprisonment between one to
five years, if the aggravated battery is committed: (...) d) causing permanent disability or serious
health impairment”. The media, in the meantime, reports: “Transgender people in Hungary have
lost legal recognition, as the country makes it impossible for people to legally change gender.
(...) Until this new law passed, identity documents could be changed in Hungary by law. But
the Article 33’s approval today, will only confirm the fear created by a suspension on changing
gender in that way, in place for two years already. All references of <<sex>> will now instead
refer to "sex assigned at birth" in the national registry and on identity documents. This
amendment effectively ends any opportunity for legal gender recognition in Hungary, because
identity documents will now reference the immutable characteristic of <<sex assigned at
birth>>"°. Therefore, perhaps, in Hungary (and in other countries), the arguments in favor of
legally permitting gender confirmation operations, and arguments against punishing for
performing such operations, will also prove useful.

2. RESEARCH METHOD

In the work, the authors analyze the Polish law and the way it is applied to transgender
people. The study focuses on how a specific law can be used against doctors who treat
transgender patients. The findings presented in the study were achieved through the analysis of
the Polish Criminal Code and through the analysis of views presented in the doctrine and
judicial practice.

The above-mentioned analysis was carried out on the basis of a derivative concept of legal
interpretation. The indicated concept of legal interpretation fully and precisely describes the
course of the interpretation of a legal text and is a concept integrated with other concepts of the
interpretation, which also constituted a major argument for using it°.

9 https://www.forbes.com/sites/jamiewareham/2020/05/19/hungary-makes-it-impossible-for-transgender-people-to-legally-
change-gender/?sh=d9f61c6698e9 (visited 17 February 2022).

On the derivative concept of legal interpretation, see more in: CHODUN, A. Maciej Zielinski’s (derivative) concept of
legal interpretation. Studia Prawa Publicznego, Vol. 2, 2015, pp. 111-125; BOGUCKI, O. The Derivational Theory of
Legal Interpretation in Polish Legal Theory. 33 International Journal for the Semiotics of Law - Revue internationale de
Sémiotique juridique, 2020. DOI:10.1007/s11196-019-09628-1, pp. 617-636. For more on the statutory interpretation, see
CROSS, F. The Theory and Practice of Statutory Interpretation. Stanford, Calif: Stanford University Press, 2009. DOI:
10.1515/9780804769815; CROSS, R., BELL, J., ENGLE, G. Cross: Statutory Interpretation. London: LexisNexis, 1995;
WALTON, D., MACAGNO, F., SARTOR, G. Statutory Interpretation: Pragmatics and Argumentation. Cambridge:
Cambridge University Press, 2020. DOI:10.1017/9781108554572; YULE, K. Statutory Interpretation: General Principles
and Recent Trends. New York: Nova Science Publishers, 2009.

10
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It is also worth pointing out that the authors decided to use the non-exclusive terminology
proposed in The NLGJA: The Association of LGBTQ Journalists Stylebook on Lesbian, Gay,
Bisexual, Transgender and Queer Terminology™*.

3. BASIC INFORMATION ON GENDER CONFIRMATION SURGERY

Before criminal law considerations, it is necessary to outline the issue of gender confirmation
in a more general and non-legal context. Certain reasons why some people decide to confirm
their gender may be crucial for the argumentation for specific legal solutions®2.

Gender confirmation surgery, also referred to as gender-affirming surgery, concerns
transgender persons. The term transgenderism should be understood in this work as a
discrepancy between biological sex (determined primarily by the sex organs), gender registered
at birth (determined by information contained in the birth certificate) and psychological gender
(determined by the sense of belonging to a given gender)®3. According to the International
Classification of Diseases ICD-10, transsexualism®* has three fundamental criteria: 1) the
person wants to live and be accepted as representing the opposite gender; 2) a person is not
satisfied with their sex characteristics; 3) wants to undergo hormonal or surgical treatment. This
condition must last at least 2 years as the disorder itself cannot be a symptom of another mental,
genetic disorder, intersex'®, or chromosomal disorder®. There are two types of transsexualism
—type F-M (a transsexual person considers themselves as a female trapped in a male body) and
type M-F (a transsexual person consider themselves as a male trapped in a female body).

The indicated discrepancy between both biological sex and gender registered at birth, and
psychological gender results in the tendency of transgender persons to submit to the so-called
gender-affirming surgeries. These are surgical procedures aimed at achieving consistency
between the perceived psychological gender and biological sexual characteristics. These
procedures include mastectomy, removal of the uterus and ovaries with subsequent
neophalloplasty, that is, the formation of a scrotum and penis (in the case of the F-M type) or
removal of the testicles and penis combined with the formation of the vagina (in the case of the
M-F type). These surgeries are supplemented with hormone therapy influencing changes in the
tertiary sexual characteristics (including hair, tone of voice, musculature). What is particularly
significant, the formation of genital organs in line with the preferred psychological gender does
not enable the reproductive ability which a transgender person irreversibly loses as a result of
the gender-affirming surgery.

Performing a gender-affirming surgery, apart from the obvious physical changes a
transgender person undergoes, also brings visible changes in their mental state. On the one
hand, such persons mostly declare a sense of fulfillment in their social life, a feeling of relief
resulting from getting rid of ‘foreign’ sexual organs, improving relations in family life and
satisfying their needs in sexual life. On the other hand, transgender persons who have not
undergone a gender confirmation surgery, due to the perceived incompatibility in terms of

1 https://www.nlgja.org/stylebook/ (visited 17 February 2022).

2 In general, on the legal situation of transgender people in Poland, see in: MAZURCZAK, A., MROWICKI, M.,
ADAMCZEWSKA-STACHURA, M. Sytuacja prawna osob nicheteroseksualnych i transplciowych w Polsce.
Migdzynarodowy standard ochrony praw cztowieka osob LGBT i stan jego przestrzegania z perspektywy Rzecznika Praw
Obywatelskich, BIULETYN RZECZNIKA PRAW OBYWATELSKICH, Vol. 6, 2019, p. 128.

13 See IMIELINSKI, K. Zarys seksuologii i seksiatrii. Warszawa: PZWL, 1982, p. 253.

14 When referring to the ICD-10 classification, we use the term "transsexualism™ and not "transgenderism", because this is
exactly the term included in this classification.

15 One should distinguish from transsexualism intersexuality (hermaphroditism), which consists in having both male and
female sexual organs - see MICHALIK, J. Kiedy ciato jest wigzieniem a panstwo straznikiem. Analiza procedury zmiany
pici metrykalnej w Polsce ze szczegdlnym uwzglednieniem kryterium ustalenia plci. Internetowy Przeglgd Prawniczy
TBSP UJ, Vol. 2, 2012, p. 63.

16 QOLESIAK, G. Transseksualizm — dylematy diagnostyczne. Psychologia w praktyce, Vol. 11, 2018. Online:
https://psychologiawpraktyce.pl/artykul/transseksualizm-dylematy-diagnostyczne (visited 17 February 2022).
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biological sex and psychological gender, often exhibit numerous psychological problems,
sometimes resulting in depression and suicide attempts!’. At the same time, it should be pointed
out that taking actions in the opposite direction, that is, trying to adjust the psychological gender
to the biological sex and gender registered at birth of a transgender person, usually ends in
failure. The effects of psychotherapy trials are oftentimes unsatisfactory*é.

The lack of legal regulations on gender confirmation in the Polish legal system results in
serious difficulties in the legal field, where civil, administrative and criminal issues overlap.
Transgender persons, apart from carrying out appropriate gender-affirming surgeries, also want
to legally confirm their gender by applying for an appropriate change of their birth certificate
pursuant to the Article 189 of the Polish Code of Civil Procedure!® to determine the gender and
to change the birth certificate accordingly. Sometimes, the courts, examining such claims, make
their recognition as justified, basing on prior gender confirmation surgery. Often, it is the
judicial determination of gender and the change of the birth certificate that are the first
conditions posed by doctors who are to undertake gender confirmation surgery?®. Thus, a
vicious cycle forms, where surgery is required for a judicial determination of gender, and
judicial determination of gender is required for a judicial determination?. It should also be
noted that due to the lack of provisions regulating the matter of gender confirmation in the
Polish legal system, the burden of determining the procedure in this regard has fallen on the
courts by successive judgments in cases for determining the gender. This judicial practice, apart
from its discrepancy, cannot and should not replace the statutory regulation of gender
confirmation in Polish law??.

In the context of the above findings, it is worth adding that sex change operations are not a
novelty in Poland and have been performed for a long time. First gender change operation took
place in Poland in 1963 at the Szpital Kolejowy hospital in Migdzylesie. At the same time,
however, since the beginning of the 1980s, there has been a discussion about the need to
introduce such legal solutions to the Polish legal order that would regulate the legal situation of

17 See FERENZ, J.M. Operacje korekty plci: czyn bezprawny czy legalny? Family Forum, Vol. 6, 2016, pp. 139-140. For the
sake of completeness of the considerations, it should be noted that there have also been cases of mental disorders as a result
of the gender confirmation.

18 See. KUBIAK, R. Karnoprawna dopuszczalno$¢ zabiegdéw adaptacyjnych — stan obecny i proponowane regulacje. Acta
Universitatis Lodziensis. Folia luridica, Vol. 74, 2015. DOIL: 11089/10423, p. 85 and MICHALIK, J. Kiedy..., p. 63

19 Act of November 17, 1964, Code of Civil Procedure (Journal of Laws of 2019, item 1460, as amended). According to the
Article 189 of the Code of Civil Procedure: ‘The claimant may request the court to establish the existence or non-existence
of a legal relationship or right, if it has a legal interest in doing so’.

20 Without prejudging the legitimacy of such a requirement, it should be noted that the judicial determination of the gender
and the change in the birth certificate may be the first, preliminary verification of the stability of a person’s aspirations in
the change of gender. Moreover, the so-called forensic gender confirmation is not medical, invasive and, above all,
irreversible. Perhaps, for these reasons, it should be a step preceding gender cconfirmation coaching or even hormone
therapy - cf. FERENZ, J.M. Operacje..., p. 149.

2l Zob. URBANOWICZ, K., BETKOWSKA, M., Prawne aspekty zmiany plci — uwagi na gruncie prawa polskiego oraz
wybranych krajow europejskich. Medyczna Wokanda, Vol. 10, 2018. DOI: 10.32055/mw.2018.10.9, p. 100.

2 The first judicature concerning the issue of gender confirmation was the judgment of the Provincial Court for the Capital
City of Warsaw in 1964, in which the court, considering the application for a change of the birth certificate, sanctioned the
M-F type change procedure already performed by the applicant, indicating that it was no longer a man and should be
considered a woman — the decision of the Provincial Court of the Provincial Court of the Capital City of Warsaw of
September 24, 1964, 11 CR 515/64, LEX N° 1726970. The resolution of the Supreme Court of 1978, indicating that that:
‘In an exceptional case, the court may correct the birth certificate by changing the gender designation also before
performing corrective surgery of the external genitalia, if the characteristics of the newly developing sex are predominant
and this condition is irreversible’, and that: “The procedure is - yes as with any treatment aimed at improving the health of
the patient with his consent (the Article 17 (1) of the Act of October 28, 1950 on the medical profession, Journal of Laws
N° 50, item 458) — admissible’ — resolution of the Supreme Court of February 25, 1978, 111 CZP 100/77, LEX N° 1104539.
The Supreme Court expressed a different position in its judgment of 1989, indicating that the presence of transgenderism
does not give grounds for rectification on the birth certificate of the gender entry. However, the Supreme Court also drew
attention to the possibility of issuing a separate legal act regulating the legal issue of gender confirmation, including the
admissibility of gender confirmation procedures - Resolution of the Supreme Court of 22 June 1989, 111 CzP 37/89, LEX
n° 3502, see resolution of the Supreme Court of May 8, 1992, 111 CZP 40/92, LEX n° 162225. As already indicated, there
is, unfortunately, no such legal act.
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transgender persons in a possibly unambiguous manner®. As K. Urbanowicz and M.
Betkowska rightly point out: "An important step aimed at ensuring protection for transgenders
was the enactment of the act on gender reconciliation of September 10, 2015. However, their
situation has not changed as a result of the presidential veto, which means that it is still
necessary to use the numerous, yet heterogeneous, achievements of the Supreme Court's
jurisprudence"?*. In order to demonstrate the heterogeneity of the jurisprudence of the most
important Polish court (the Supreme Court), mentioned by the authors, let us indicate some
examples of judgments made on the matter of interest to us. And thus, in 1978 the Supreme
Court ruled that in extraordinary circumstances it is possible to correct a birth certificate even
before the corrective surgery of the external genitalia is performed, if the characteristics of the
newly developing sex are predominant and the condition is irreversible?®. In 1989, the Supreme
Court already decided that the presence of transgenderism does not constitute the basis for
correcting the gender entry in the birth certificate, regardless of previous therapy or even
surgery, due to the fact that "The marital status record is only of the nature of declaratory — its
content only states the legal status that arose by virtue of specific legal events, but the order of
these events does not include transgenderism, the occurrence of which consists in a change in
the mental state, and not in the legal status of a person”?. As indicated by K. Urbanowicz and
M. Betkowska: “The above resolution was given the force of a legal principle. As a result of
the situation, the doctors, fearing the legal consequences, stopped performing the procedures
without a prior court decision. In result, there were concerns about illegal gender confirmation
surgery."?’ In 1991, the Supreme Court indicated that: "it is difficult to expect in the near future
the statutory, comprehensive regulation of the issue of transgenderism, being proposed for
several years, not only due to the complex physical, mental and moral aspects of this
phenomenon, but also the length of the legislative process in view of the need to use legal
instruments in the first place to achieve political and economic transformations. For these
reasons, the judicature should strive to use all possible interpretations and such an interpretation
of the applicable legal provisions that would already allow to take into account the aspirations
of people who feel painfully contradictory between the desired gender and the biological sex
entered in the birth certificate. The doctrine is already dominated by the view that human gender
(sexual integrity) is an element of the human right to state, which belongs to the category of
human personal rights, protected by the provisions of the Polish Civil Code (Articles 23 and
24). The sense of belonging to a given gender may be considered a personal interest (the Article
23 of the Polish Civil Code) and as such is also protected by an action for determination under
the Article 189 of the Polish Code of Civil Procedure"?,

Considering such a large discrepancy in the jurisprudence of the Supreme Court and the
current situation of LGBTQ+ people in Poland, including in particular the aforementioned
"Stop LGBT" bill which provides, inter alia, the prohibition of promoting sexual orientations
other than heterosexuality and the prohibition of promoting gender as an entity independent of
biological conditions, it is feared that subsequent judicates may be less favorable to transgender
people. In this light, further considerations contained in this work, aimed at an adequate
interpretation of the Article 156 of the Polish Criminal Code must appear highly desirable.

2 See URBANOWICZ, K., BETKOWSKA, M. Prawne..., p. 99.

2 URBANOWICZ, K., BETKOWSKA, M. Prawne..., p. 99.

% Resolution of the Supreme Court of February 25, 1978, 111 CZP 100/77, OSP 1983, No. 10, item 217, LEX n0.1104539.

% Resolution of the Supreme Court of June 22, 1989, I11 CZP 37/89, OSNC 1989, No. 188, LEX No. 3502.

27 URBANOWICZ, K., BETKOWSKA, M. Prawne..., p. 104.

28 Decision of the Supreme Court of March 22, 1991, 1l CRN 28/91, LEX No. 519375. more in: URBANOWICZ, K.,
BETKOWSKA, M. Prawne..., pp. 103-106.
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4. PENAL AND LEGAL ASPECTS OF GENDER CONFIRMATION SURGERY
4.1. Literature Review

Penal and legal aspects of gender confirmation surgery focus on the above-mentioned
irreversible loss of reproductive capacity?® due to the gender-affirming surgery. And as was
mentioned, these surgeries, that is, surgical procedures aimed at achieving consistency between
the perceived psychological gender and biological sexual characteristics, include mastectomy,
removal of the uterus and ovaries with subsequent neophalloplasty, that is, the formation of the
scrotum and penis (in the case of type F-M) or removal of testicles and penis connected with
the formation of the vagina (in the case of the M-K type). Therefore, as a result of gender-
affirming surgeries, there is an irreversible loss of human fertility. Meanwhile — in accordance
with the Article 156 section 1 item 1 of the Polish Criminal Code, anyone who causes grievous
bodily harm in a form that deprives a person of their, inter alia, the ability to procreate, is liable
to imprisonment for at least three years. Understanding the provision literally, it could be
concluded that, while the person undergoing gender confirmation surgery themselves will not
be criminally liable for causing serious damage to health®, the gender confirmation procedure
performed by a third party (also, and maybe especially — by a doctor) will already fulfill the
features of an act punishable under the law described as perpetration that results in serious
damage to health (the Article 156 section 1 item 1 of the Polish Criminal Code) and constitute
the basis for the perpetrator to be held criminally liable3!. After all, the sanctioned norm
expressed in the Article 156 section 1 item 1 of the Polish Criminal Code, with this (literal) way
of understanding, should be considered as: 1) addressed to every human being (and therefore —
including a doctor); 2) prohibiting the deliberate (and with oblique intent) depriving another
human of the ability to procreate (it is impossible to conclude that a doctor performing a gender
confirmation surgery could refuse to deprive another human of the ability to procreate by this
procedure); 3) prohibiting depriving another human of the ability to procreate in any way (and
thus also through a gender-affirming surgery); 4) prohibiting the above-mentioned at any time,
in any place, in any situation; 5) prohibiting the above regardless of the consent or lack thereof
of the person who would be deprived of the ability to procreate (therefore, the possible consent
of the transgender person could not be considered as preventing the violation of the sanctioned
criminal law)32.

2 The question of the loss of fertility is also related to the problem of the procedure of "contraceptive” nature, which is
sterilization. In women, this procedure involves the ligation of the ovaries, and in men - the cutting and ligation of the vas
deferens. Such treatments are carried out in Poland, although - and it should be emphasized - some authors claim that they
are formally prohibited under penalty of punishment. For example, in the opinion of J. Warylewski: "From the formal point
of view, the sterilization procedure fulfills the features of the Article 156 § 1 point 1 of the Polish Criminal Code The
admissibility of sterilization for therapeutic purposes is undisputed. However, eugenic (genetic) and contraceptive
considerations do not fall within the scope of medical procedures or even therapeutic procedures for third parties (e.g.
sterilization of a man to save health, and even life of a woman who would be at risk in the next pregnancy)
"(WARYLEWSKI, J. Prawo karne. Czes¢ ogolna. Warszawa: LexisNexis, 2009, p. 283). However, taking into account
the position of the majority of Polish doctrine, which supports the legalization of voluntary sterilization to the full extent,
and at the same time in view of the already mentioned practice of performing such procedures in Poland, the author finally
proposes that sterilization should be considered a circumstance excluding the criminal behavior of the doctor performing
the discussed procedure (see WARYLEWSKI, J. Prawo..., p. 283). However, this issue is not — as can be seen — resolved
unequivocally in Polish law.

30 Although at first glance it cannot be ruled out that such a person may be held criminally responsible for inciting (the Article
18 section 2 of the Polish Criminal Code in conjunction with the Article 156 section 1 item 1 of the Polish Criminal Code)
or aiding (the Article 18 section 3 of the Polish Criminal Code in conjunction with the Article 156 section 1 item 1 of the
Polish Criminal Code) to cause serious damage to health.

81 Under the previous Polish Criminal Codes (the Polish Criminal Code of 1932 and the Polish Criminal Code of 1969),
similar regulations were in force, also mentioning the prohibition of depriving a person of the ability to reproduce. As
mentioned in the "Introductory Remarks" section, the doubts raised under the previous legislation as to the feasibility and
legality of gender confirmation procedures were related to the question whether the presence of transgenderism could
constitute a basis for correcting a gender entry in the birth certificate.

%2 In any case — as it is pointed out in the literature — ‘Giving consent to the violation of an organ of the body or health
disorders for a period exceeding 7 days (...) will be ineffective, because it usually entails negative social effects (even the
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At the same time, as has already been pointed out, the Polish legal system lacks any
provisions regulating the issue of gender confirmation in any way. Therefore, the doubts raised
in Polish criminal law science as to whether and how to justify the legality of gender
confirmation surgery are not surprising®3.

A potential and the most obvious justification for doctors to perform a gender confirmation
surgery could be — of course — the reference to the question of consent of the "aggrieved party",
i.e. the consent of the person on whom the procedure in question is being carried out for
violation of its legally protected interest (in this case — interest in form of health and fertility).
This idea, however, if raised in theory or in practice, would be immediately countered by the
argument that not all legal interests are interests that can be disposed of at one's own discretion.
While we can freely dispose interests such as property, bodily inviolability or honor (personal
dignity), they certainly do not include human life or health, which represent not only individual
(for the aggrieved part), but also social value ( for society and the state). As such, these interests
may not be infringed by their dispositor in such a way and to the extent that they please. In this
respect, it is necessary to follow the rules of precaution developed by the society, and these in
the context of gender confirmation surgery procedures are not unambiguous enough in Poland
to exclude the criminal liability of a physician on this basis.

Let us point out that in the literature not everyone agrees on the necessity or even the
possibility of justifying the analyzed medical procedures. Among the doctrine positions
presented in the literature, the following can be distinguished in this respect: 1) the position
according to which the performance of a gender confirmation surgery constitutes the fulfillment
of the features of the type of prohibited act specified in the Article 156 section 1 item 1 of the
Polish Criminal Code, but it may be justified on the basis of the current legal status, e.g. using
the justification of the protective force; 2) the position according to which the performance of
a gender confirmation surgery does not constitute the fulfillment of the type of prohibited act
specified in the Article 156 section 1 item 1 of the Polish Criminal Code; and 3) the position
according to which performing a gender confirmation surgery constitutes the fulfillment of the
features of the type of prohibited act specified in the Article 156 section 1 item 1 of the Polish
Criminal Code and cannot be in any way justified on the basis of the current legal status.

The last position on this subject, that is, the most radical one, as it considers the performance
of a gender confirmation surgery as a procedure that deprives the possibility of procreation,
fulfills the features of a prohibited act consisting in causing serious damage to health and, in
principle, is an unlawful act, was expressed by G. Rejman. The author pointed out that: ‘Gender
confirmation when it comes to adults, leading to serious bodily harm, even with the consent
and on a request, violates the provisions of criminal law. Since such a correction is not able to

necessity of treatment), despite the fact that in if the aggrieved person is the closest person, the prosecution of such an act
in an unintentional form depends on his / her request (the Article 157 section 5 of the Polish Criminal Code). As a rule, it
is not legally effective to consent to a serious damage to health (the Article 156 section 1 of the Polish Criminal Code).
However, there is no consensus in the science of criminal law as to whether the consent to sterilization or gender
confirmation surgery is legally effective and waives the criminal liability of the perpetrator’ (SPK). The possible reliance
on the consent of a transgender person would therefore be a highly embarrassing solution.

3 What is surprising, however, is the fact that this issue is omitted from the basic sources of information on Polish criminal
law, and more specifically - in the commentaries to the Polish Criminal Code.

3 Tt is worth pointing out that, as £. Pohl rightly points out: “For its criminal law validity, consent must meet the following
conditions: 1) it must be the result of the sovereign decision of the dispositor of a legally protected interest; it is worth
noting that the sovereignty of this decision has nothing to do with whether the consent to infringement or exposing this
interest to the risk of its infringement will be an acceptance resulting from good or bad will (hence these statements in the
doctrine of criminal law should be considered not fully convincing). , which the consent condition discussed in this point
is referred to as the condition of its voluntary nature), 2) it must be a decision of an entity authorized to express legally
effective consent to infringement or to jeopardize legal interest; hence the right to consent in criminal studies is denied to
people who do not recognize its social significance, which will most often be insane persons and children, 3) it must exist
at the time of violation or exposure of the legal right to the risk of violating it; for this reason, it is not consent that the
dispositor of the interest is accepted after destroying the good or exposing it to a real risk of its infringement ”(POHL, L.
Prawo karne. Wyklad czesci ogdlnej. Warszawa: LexisNexis, 2012, pp. 283-284).
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restore the biological functions of the organs determining human gender, being only a
simulacrum of these functions, then such a procedure does not fall within the concept of
therapeutic activity and as such is punishable under the provisions on bodily injury.”%®.

M. Filar took a similar position, also stating that gender-affirming surgeries do not achieve
the therapeutic goal. He pointed out that if transgenderism is treated as a disease, therapeutic
activities should cure it or at least alleviate symptoms. Therefore, to cure a transgender person
would mean obtaining the correct gender identification, which is impossible if such a person
undergoes a gender confirmation surgery which is contrary to the therapeutic goal. However,
M. Filar postulated the introduction of an appropriate regulation that would regulate the
conditions and procedure of gender confirmation and the related surgical procedures®.

Agreeing that it is necessary to introduce legal regulations for the issue of gender
confirmation surgeries, authors of the work thinks that we should also try to find a basis for
declaring their legality (primary or secondary) on the basis of the current legal status.

There are several positions on how to justify the secondary legality of gender confirmation
surgeries. Unfortunately, they cannot be effectively used in practice. And thus: 1) P. Daniluk
proposes excluding the unlawfulness of gender confirmation surgery by means of the
justification of the protective force, that is, a situation in which the perpetrator (in our case, a
doctor who performs a gender confirmation surgery) acts to remove the immediate threat to any
interest protected by law if the danger cannot be avoided otherwise, and the consecrated interest
has a value lower than the interest of the rescued person (see the Article 26 section 1 of the
Polish Criminal Code). Unfortunately, this institution can only be used in specific cases of
transgender persons, and the assessment of whether we are dealing with legal/illegal behavior
will depend on the law enforcement agencies and courts®’, and consequently — the legal
situation of doctors performing gender confirmation surgery will be highly ambiguous in this
respect; 2) J. Warylewski admits the existence of a non-statutory justification, the so-called the
justification for transgenderism. The author also points to the possibility of excluding doctors
from criminal liability due to the negligible degree of social harmfulness of their actions®. It
should be noted, however, that the issue of the degree of social harmfulness of an act should
always be considered in concreto on the basis of a given act and on the basis of all the elements
indicated in the Article 115 section 2 of the Polish Criminal Code, i.e. based on the type and
nature of the infringed interest, the extent of the damage done or threatened, the manner and
circumstances of the act, the importance of the obligations violated by the perpetrator, as well
as the form of the intention, the perpetrator's motivation, the type of the breached precautionary
rules and the degree of their breach. For that reason, it is impossible to exclude criminal liability
in each case of a gender confirmation surgery. The proposal to treat gender confirmation
measures in the category of a justification exposes itself to the objection of inadmissibility of
non-statutory justifications related to the encroachment of the judiciary into the powers of the
legislative authority, which would be contrary to the principle of legality (the Article 7 of the
Polish Constitution), and a potential excessive restriction of freedoms and rights of other
persons (the Article 31 item 3 of the Polish Constitution) and a potential strain on the principle
of equality before the law (the Article 32 of the Polish Constitution).

3 REJMAN, G. Glosa do uchwaty SN z dnia 22 czerwca 1989 r., IIl CZP 37/89. Orzecznictwo Sqdéw Polskich, Vol. 2, 1991.
LEX.

3  See FILAR, M. Prawne i spoteczne aspekty transseksualizmu. in: M. Filar (ed.), Prawo a medycyna u progu XXI wieku.

Torun: TNT, 1987, p. 96 and FILAR, M. Glosa do uchwaty sktadu 7 s¢dzidow z 22 czerwca 1989, I CZ 37/89. Panstwo i

Prawo, Vol. 10, 1990, p. 118.

See DANILUK, P. Stan wyzszej koniecznosci jako okoliczno$¢ wyltaczajaca bezprawnos$¢ chirurgicznej zmiany plei.

Panstwo i Prawo, Vol. 1, 2008, pp. 106-107.

See WARYLEWSKI, J. O duszy uwigzionej w obcym ciele — dopuszczalnos¢ chirurgicznej zmiany plci w $wietle prawa

karnego. Online: http://www.warylewski.com.pl/karne/karne/ TRANS.htm (visited 17 February 2022).
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Table 1. Views on the possibility of justifying gender confirmation surgery

Views on the possibility of justifying gender confirmation surgery

View no. 1

Performing a gender
confirmation surgery may be
justified on the basis of the
current legal status (but it
constitute the fulfillment of the
type of prohibited act specified
in the Article 156 section 1 item
1 of the Polish Criminal Code)

View no. 2

Performing a gender
confirmation surgery does not
constitute the fulfillment of the
type of prohibited act specified
in the Article 156 section 1 item
1 of the Polish Criminal Code

View no. 3

Performing a gender
confirmation surgery cannot be
in any way justified on the basis
of the current legal status

Arguments for:

1/ we can use justification of the
protective force;

2/ we can use the institution of a
non-statutory justification, the
so-called the justification for
transgenderism;

3/ we can use the possibility of
excluding doctors from criminal
liability due to the negligible
degree of social harmfulness of
their actions.

Arguments against:

1/ the institution of the
protective force can only be
used in specific cases of
transgender persons;

2/ the proposal to treat gender
confirmation measures in the
category of a justification
would be contrary to the
principle of legality (the Article
7 of the Polish Constitution),
and a potential excessive
restriction of freedoms and
rights of other persons (the
Article 31 item 3 of the Polish
Constitution) and a potential
strain on the principle of
equality before the law (the
Article 32 of the Polish
Constitution);

3/ the assessment of whether we
are dealing with legal/illegal
behavior will depend on the law

enforcement  agencies and
courts;

4/ the legal situation of doctors
performing gender

confirmation surgery will be
highly ambiguous.

This will be discussed in the
next part of the work.

Arguments for:

1/ gender confirmation, leading
to serious bodily harm, violates
the provisions of criminal law;

2/ such a correction is not able
to restore the biological
functions of the organs
determining human gender,
then such a procedure does not
fall within the concept of
therapeutic activity.

https://doi.org/10.33542/S1C2022-1-03

41




STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

4.2. Analysis

In light of the above, it is worth considering those positions that try to demonstrate the
primary legality for gender confirmation surgeries®®. First of all, because demonstrating the
primary legality of such procedures would avoid any doubts as to the lack of criminal liability
of doctors for the performance of the gender confirmation procedure and failure to institute
criminal proceedings in this respect.

The possibility of demonstrating the primary legality of gender confirmation surgery entails
their recognition as a therapeutic activity. In the Polish criminal law science, the prevailing
view is that medical activities are not a justification that would only legalize the activities
performed by a physician that could formally correspond to acts typifying health detriment.
Medicinal activities are legal acts that were originally undertaken for therapeutic purposes and
in accordance with the rules of medical knowledge and practice*!. As already mentioned above,
M. Filar refused to perform gender confirmation surgery for a therapeutic purpose. It is,
therefore, appropriate to consider at this point how to understand the concept of a therapeutic
goal, the therapeutic activity itself, and whether the gender confirmation procedure is a
therapeutic activity. Adopting the definition of therapeutic activities proposed by M. Filar, it
should be pointed out that these are physician's actions towards the patient, undertaken in order
to save their life, health or reduce physical and mental suffering®?. From the definition of
therapeutic activity, the concept of a therapeutic goal can be derived. Following P. Daniluk, it
can be understood as an objective orientation of given activities to the disease and aiming at its
prevention, diagnosis, therapy or rehabilitation of the person affected by its effects. The
therapeutic goal is associated with both causal and symptomatic treatment, consisting in
removing and reducing the symptoms of the disease, which may take the form of alleviating
physical and mental suffering associated with it*3. Assuming the understanding of therapeutic
activities outlined in this way, it must be stated that gender confirmation meet the criteria set
by them. Research conducted among transgender persons shows that their mental health usually
improves significantly after gender confirmation surgery**. As already indicated, they signal a

3 By the primary legality of a given act, we mean that not only is it not unlawful, but also does not bring about a threat to a
given legal interest or does not violate the rules of dealing with this interest. In such a situation, we do not evaluate the act
at all in terms of its unlawfulness. It is legal ‘from the beginning’. On the other hand, a given act is secondary legality if it
causes a threat to a given legal interest and violates the rules of dealing with that interest, but there is some circumstance
justifying the threat to the interest and violating the rules of conduct, which ‘legally’ legalizes this act.

40 While accepting the secondary legality of gender adaptation procedures, e.g. due to the justification of the protective force
or the non-statutory justification, we also recognize that the doctor performing such an operation commits an offense under
the Article 156 section 1 item 1 of the Polish Criminal Code It is only due to a justification (an institution as understandable
to doctors as to a lawyer, e.g. subsequent stages of heart transplantation) that this act is not unlawful, and the criminal
liability of the doctor is excluded.

4 See POHL, L. Prawo karne. Wyktad czesci ogéinej. Warszawa: Wolters Kluwer, 2019, pp. 318-319.

42 See FILAR, M. Lekarskie prawa karne. Krakow: Zakamycze, 2000, p. 90.

43 DANILUK, P. Zbieg kontratypoéw. Prokuratura i Prawo, Vol. 2, 2007, p. 146.

4 As D. Cysarz et al. points out: "In clinics specializing in the surgical treatment of gender identity disorders, very broad
criteria have been adopted to assess the effectiveness of the therapy: << The person considers the effects of surgical
treatment to be sufficient and does not regret having undergone it >>. According to this criterion, the method of surgical
treatment is successful in 97% of people changing gender from female to male and in 87% from male to female. The results
of cross-sectional German studies of 40 transgender people indicate that 85% -95% of respondents are <<satisfied>> or
<<very satisfied>> with the results of surgical procedures, however, these people are statistically significantly less
<<satisfied with life>> compared to with the general population. Two years after surgery, none of the 19 people who
underwent surgery in Brazil regretted the decision. 83.3% of the respondents declared more pleasure from sexual contacts,
and 64.7% more often than before the procedures, moreover, 26.3% noticed an improvement in family relations (73.7%
did not feel any changes in them) "(CYSARZ, D., et al., Zmiany w zadowoleniu z obrazu wlasnego ciata, poczuciu
koherencji i satysfakcji z zycia w trakcie leczenia kobiet transseksualnych. Badanie pilotazowe. Psychiatria Polska, Vol.
11, 2008, p. 116). As far as the pilot Polish research in this area is concerned, they suggest that as a result of gender
confirmation surgery: "- satisfaction with one's own body increases, although there is still a desire to change numerous
parts of it, - the quality of life, sense of comprehensibility and steerability, but the sense of meaning in life grows ”(ibid.,
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sense of fulfillment in sexual life, their family relations, partnerships and general mental well-
being improve. No other effective method of helping transgender persons has been developed
to improve their mental state related to biological sex and psychological gender incompatibility.
Gender confirmation does not cure them either but it can be perceived as a symptomatic
treatment aimed at reducing the patient's mental suffering®.

Another argument could be the fact that these surgeries are, in fact, performed. Officially,
the first of such surgeries took place in Poland in 1963 at the Szpital Kolejowy hospital in
Migdzylesie. It is also a fact that the main goal of the physicians performing them (gender
confirmation surgeries) is not to cause damage to the patient's body but to help those suffering
from gender incompatibility. It is hardly possible to imagine that doctors who have been
performing gender confirmation surgeries for almost 70 years could be held criminally
responsible for the act of causing serious damage to health, which is classified as a crime in the
Polish Criminal Code and for which a minimum penalty of imprisonment is at least three years.

It should be emphasized that perceiving gender confirmation as therapeutic activities is
justified if transgenderism is viewed as a disease or disorder that is to be treated. It seems that
in the light of current knowledge about transgenderism and its classification in ICD-10, it can
be viewed as a subject of therapeutic activities. In the ICD-10 classification, it was included in
the ‘F’ category ‘Mental and behavioral disorders’, in the F64 ‘Gender identification disorders’
subcategory. It should be noted, however, that in 2018 WHO published a new version of the
disease classification — ICD-11, which is to become the version applicable in 2022. In ICD-11,
the term "transgenderism™, still being used in ICD-10, is replaced with "gender incongruence™
and has been defined as stan which is characterized by a marked and persistent incongruence
between an individual’s experienced gender and the assigned sex. What is most important from
the point of the considerations here, in ICD-11 is that “"gender incongruence” is no longer
classified as mental disorders, but as ‘conditions related to sexual health’. These classification
changes will therefore be able to constitute an argument in the legal discourse regarding the
recognition of gender confirmation as a therapeutic activity.

Another way to demonstrate the primary legality of gender confirmation surgeries could be
to state that the regulation of the Article 156 section 1 item 1 of the Polish Criminal Code, to
the extent that it would prohibit gender confirmation surgeries, would be inconsistent with the
Article 31 section 3 of the Polish Constitution, according to which restrictions on the exercise
of constitutional rights and freedoms may be established only by statute and only if they are
necessary in a democratic state for its safety or public order, or for the protection of the
environment, health and public morality, or the freedoms and rights of others. It should be
emphasized that the said regulation implies that: 1) any restriction of human freedom (in this
case — restriction of the possibility of a doctor performing a gender confirmation surgery) should
be established in a legal act equivalent to an act of the legislature; 2) any restriction of human
freedom should be necessary in a democratic state, that is, fit to achieve a given goal (in this
case to protect the health of a transgender person), necessary to achieve a given goal and
proportional to restrictions imposed on a citizen (in this case on a person performing the gender
confirmation surgery); 3) any restriction of human freedom should serve the protection of
strictly defined interest, more specifically — the protection of public safety or order, protection
of the environment, protection of public health and morality, protection of the freedoms and
rights of other people (in this case it would be — as it was mentioned above — protection of the
health of a transgender person). However, while the prohibition of gender confirmation surgery,
provided for prima facie in the Article 156 section 1 item 1 of the Polish Criminal Code, was

p. 121), cf. eg, COSTA, R., et al. Psychological Support, Puberty Suppression, and Psychosocial Functioning in
Adolescents with Gender Dysphoria. Sexual Med., Vol. 12, 2015. DOI: 10.1111/jsm.13034.

4 Compare KNYZIAK, I. Legalnoéé zabiegu adaptacyjnego (zagadnienia prawnokarne i cywilnoprawne). Paristwo i Prawo,
Vol. 9, 2016, pp. 56-57 and FERENZ, J.M. Operacje..., pp. 150-151.
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established in the Polish Criminal Code, that is, in the act (which is of key importance for Polish
criminal law), it would be difficult to consider the above-mentioned prohibition effective for
the protection of the health of a transgender person. On the contrary, a prohibition of this type
could be considered counter-effective in the analyzed scope, as it would result in a potential
‘surgical tourism’ or the transfer of gender confirmation surgery practice to the so-called gray
market, and thus limiting social and state control over such procedures, and, consequently, also
a potential increase in the risk to the health of transgender persons (e.g. due to the performance
of gender confirmation surgery in inappropriate conditions or by unqualified people). Finally,
it would be difficult to recognize the prohibition of gender confirmation surgery as
unequivocally and truly serving the protection of interest, indicated in the Article 31 section 3
of the Polish Constitution. In addition to what was mentioned above, it should finally be
emphasized that the prohibition of gender confirmation surgery would serve to protect human
health*® only to a narrow extent (in terms of protecting human ability to reproduce and health
against possible serious complications related to the procedure), and moreover — in the field in
which the aggrieved party would consent to the violation of this right but it would not serve to
protect human health and life in a wider scope, that is, to the extent to protect their mental health
and to the extent to protect their health and life against self-harm or suicide attempts and
suicides. As it is indicated in the literature: ‘the transgender community before the gender
confirmation surgery procedure is characterized by a high percentage of people showing a
tendency to self-harm and suicide. Many transgender persons attempt attacks on their own lives
and health. This leads to the conclusion that in such cases, ‘gender confirmation surgery’ may
be a measure to avert the danger to the life and health of transgender persons at risk of suicide
or self-harm to the body.*#’.

It should also be mentioned that the absolute protection of health in terms of the ability to
procreate even against the rational will of a transgender person could suggest treating the ability
to procreate not as an individual, but a social or state interest, and this could mean treating a
transgender person (as an entity obliged to reproduce and maintaining the sustainability of
society and the state) and thus violating the dignity of that person®; dignity — it has to be
emphasized — which in the Polish legal order is the source of human and civil freedom and
rights, is inviolable, and its respect and protection is the duty of public authorities (the Article
30 of the Polish Constitution).

The above could suggest the necessity to interpret the Article 156 section 1 item 1 of the
Polish Criminal Code in a somewhat restrictive manner, that is, in a way that would prevent the

46 1t should be emphasized that the Article 156 section 1 item 1 the Polish Criminal Code cannot be regarded as a provision
protecting other interests, e.g. family life. The above results from the content of the said provision itself and from the title
of the chapter of the Polish Criminal Code, in which this provision is included (Chapter XIX. Offenses Against Life and
Health). In any case, as J. Ferenz points out: ‘In the case of transsexualism, it is not the fact of the operation itself that is of
key importance for the stability of the family, but a phenomenon that also manifests itself in a number of other behaviors,
the penalization of which cannot be excluded. For the stability of a given family, the most important thing will be whether
it is possible to accept the transsexuality of a given person in a much wider aspect than purely physical’ (FERENZ, J.M.
Operacje..., p. 144).

47 See DANILUK, P. Stan..., p. 99.

4 As J. Marianski points out: ‘The contemporary philosophical understanding of dignity was significantly influenced by
Immanuel Kant, who recognized dignity as an absolute value, as the goal of all actions (dignity is not a relative value).
According to him, ,,man and, in general, every rational being exists as an end in itself, not only as a means which this or
that will may use as it pleases, but must also be regarded as an end always, in all his deeds so related to it. to himself as
well as to other rational beings” (...). (...) Dignity is an absolute value, and as a practical imperative it is ,,Proceed so that
you use humanity both in yourself and in the person of everyone else. always at the same time as an end, never only as a
means” (...). Every man is entitled to dignity by virtue of his humanity, and as an absolute value it does not allow man to
be used as a means to an end, treated as equal to things’ (MARIANSKI, J. Godnosé ludzka jako wartos¢ spoteczno-moralna:
mit czy rzeczywistos¢? Studium interdyscyplinarne. Torun: Warszawskie Wydawnictwo Socjologiczne, 2016, pp. 59-60).
Treating a man (and a man who does not identify with his biological sex) as an individual obliged to reproduce and maintain
the sustainability of society and the state would certainly be to treat him as a means, and not as an end in itself, and,
consequently, would be contrary to mentioned, with human dignity understood in this way.
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scope of normalization from being sanctioned by the said provision of those cases of performing
gender confirmation surgery that would be performed in accordance with the rational will of a
transgender person and in a manner consistent with the precautionary rules (according to
principles of medical knowledge and practice). Of course, in accordance with the Polish (the
Article 188), it is the Constitutional Tribunal that adjudicates the compliance of laws and
international agreements with the Constitution. It should be emphasized, however, that there is
nothing to prevent courts adjudicating in given cases (in cases of deprivation of the ability to
procreate by gender confirmation surgery) of the so-called pro-constitutional interpretation.*°

As indicated in the literature, the judicial application of the constitution may take three
forms: 1) it may consist in the use of a constitutional norm as a stand-alone basis for
adjudication (when the constitutional norm is formulated in a way that allows its spontaneous
application and ordinary legislation does not regulate a given issue or regulates it only partially);
2) it may consist in the co-application of a constitutional norm and statutory provisions
regulating a given issue in detail and adopting, in a situation where it is possible to adopt several
different interpretations of the act, the interpretation which corresponds most fully with the
content expressed by the constitutional norm; 3) it may consist in finding a conflict between a
constitutional norm and specific provisions of a statute, which should be removed by way of
interpretation, and if that is not possible — by taking steps to remove an unconstitutional
provision of the act from the legal system®°. The use of the second and third forms in principio
would not contradict the guiding principle of modern criminal law, that is, the principle of
nullum crimen sine lege stricta (this principle prohibits only an extending/narrowing
interpretation to the detriment of the perpetrator), and at the same time would be in line with
the principle in dubio pro libertate (this principle prescribes that in case of doubt, a case should
be in favor of the perpetrator).

Consequently — the provision of the Article 156 section 1 item 1 of the Polish Criminal Code
could be interpreted in such a way that the sanctioned norm included in it would not cover the
gender confirmation surgery (which does not mean that each such procedure would have to be
allowed; however, it would require a separate regulation in an appropriate act). It should be
emphasized that in this way, it would make the situation of doctors who perform gender
confirmation surgery (and indirectly — also transgender persons) dependent on the will of the
court and the court's interpretation of the provision under analysis, which would certainly be a
highly uncomfortable situation. K. Urbanowicz and M. Betkowska put it very suggestively: ‘So
far, the problem of gender confirmation proceedings has been tried by the Supreme Court by
adopting several key resolutions on the basis of which a certain model of proceedings in this
area has been developed. However, this solution is insufficient as in many cases it creates the
risk of a vicious circle. The lack of legal procedures results in doctors' fear of being charged
with the crime of serious bodily harm in the form of deprivation of the ability to procreate (the
Article 156 section 1 item 1 in fine of the Polish Criminal Code). The courts, on the other hand,
demand convincing evidence of belonging to the opposite gender, including physical
characteristics impossible to obtain otherwise than through surgery. As a consequence, it may
happen that a person interested in gender confirmation will be sent by a doctor to the court, and

4% 1t is not only a question of interpretation consistent with the Constitution, but also in line with the juricial practice of the
European Court of Human Rights. As P. Rusak-Romanowska points out: ‘The European Court of Human Rights (ECtHR)
referred to the European Convention on Human Rights in the matter of significant judgments and considered that Member
States should allow transgender persons to undergo gender confirmation surgeries leading to full gender confirmation and
ensure the reimbursement of these procedures. as medically necessary. The Tribunal also ruled that the confirmation of
gender should be reflected in identity documents’ (RUSAK-ROMANOWSKA, P. Sytuacja prawna oséb dotknigtych
transseksualizmem i interseksualizmem — wybrane zagadnienia prawne. Metryka. Studia z zakresu prawa osobowego i
rejestracji stanu cywilnego, Vol. 1, 2014, p. 97).

%0 GARLICKI, L. Polskie prawo konstytucyjne. Zarys wyktadu. Warszawa: LIBER, 2008, pp. 43-44. Similar: BANASZAK,
B. Konstytucja Rzeczypospolitej Polskiej. Komentarz. Warszawa: C.H. Beck, 2012. Legalis, commentary on article 8,
theses 6-10.
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from the court to a doctor.’. It seems that this is yet another factor supporting the fact that
gender confirmation surgery should be comprehensively regulated in Polish law.

An attempt at such regulation was the Act on Gender Reconciliation passed by the Polish
Parliament in 2015. However, it was vetoed by the President of Poland. In its assumption, this
act was primarily intended to regulate proceedings in civil cases for gender reconciliation and
the administrative consequences of judicial gender confirmation, mainly related to the change
in marital status records and other documents of a transgender person. This act, however,
completely ignored the criminal law issues related to the issue of gender confirmation surgery
procedures. This omission was intentional. As the authors of the bill in its justification pointed
out: ‘It should be emphasized that the bill intentionally regulates only procedural, not medical
issues, responding to the existing social need. The interested persons mainly raise allegations
about the current state of legal uncertainty as regards access to court in order to determine
gender, as well as the effects of issued judgments and the need to constantly disclose to third
parties (e.g. employers) their previous identity (name, surname, gender), and hence the reasons
for its change.”®?. It seems, however, that the legal regulation of gender confirmation surgery
procedure is not only in the interest of transgender persons, but also, and perhaps most of all,
in the interest of doctors to whom these people report to perform a procedure. Therefore,
comprehensive legal regulation of gender confirmation should cover not only civil and
administrative matters but also medical ones, thus removing doubts as to the legality of
performing gender confirmation procedures. It is necessary to postulate that work on the act
regulating gender reconciliation should be restarted. The act vetoed in 2015 has unfortunately
remained in a legislative vacuum for seven years.

It should be added that the proposed comprehensive legal regulation also covering medical
issues should not introduce any changes to the Polish Criminal Code, or at least — it should not
introduce changes similar to the one provided for in the original draft of the act on gender
reconciliation. It should be recalled that this draft proposed adding the Article 156 with the
following wording: ‘Anyone who performs irreversible medical intervention concerning
external or internal sexual characteristics to a person that is (...) over 13 years of age with their
consent, does not commit an offense specified in the Article 156 section 1.”. A change of this
kind should be considered unnecessary, constituting a statutory surplus and proving — by force
of necessity — of the legislator's irrationality, manifested in the redundancy of normative
information, consisting in coding by the legislator of identically sounding standards in various
provisions (excess of standards is — as we know — an obvious flaw) praxeological aspect of the
legal system, which should be avoided each time by skillfully carrying out the process of
interpreting a legal text)®®. The mere regulation of medical issues related to gender
reconciliation in a separate act and the indication of acceptable gender confirmation procedures
would be sufficient in this regard; after all, what is forbidden cannot be allowed at the same
time, and what is allowed cannot be forbidden at the same time.

The above-mentioned potential amendment to the Polish Criminal Code should also be
considered unjustified due to the use of the phrase ‘does not commit an offense’. Such a

51 URBANOWICZ, K., BETKOWSKA, M. Prawne, p. 100.

52 The parliamentary draft of the act on gender reconciliation of January 3, 2013, print n° 1469, p. 28,
http://orka.sejm.gov.pl/Druki7ka.nsf/0/AAOCB1BCA4CE5088C1257B8F00361E90/%24File/1469.pdf  (visited 17
February 2022), however, it should be noted that the draft in question provided for in the Article 13 also the amendment to
the Criminal Code by adding the Article 156 with the wording ‘Does not commit an offense specified in the Article 156
section 1, who performs irreversible medical interventions concerning external or internal sexual characteristics to a person
specified in the Article 7 of the Act on gender reconciliation after she turns 13 with her consent.’. The Article 7 of the draft
act, however, is about intersex people. The provision of the Article 13 of the draft act was deleted during the parliamentary
work on the act and was not included in the text of the act passed and presented to the president.

5 See POHL, L. Prawo..., p. 251.
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formulation would not allow for an unequivocal determination whether the gender confirmation
surgery is a circumstance legalizing the indicated procedure primarily or secondarily.

The only acceptable amendment to the Polish Criminal Code that could be introduced by the
discussed act would be the amendment to the Article 119 section 1 of the Polish Criminal Code,
according to which anyone who uses violence or makes an unlawful threat towards a person or
a group of people on national, ethnic, political or religious grounds, or because of a lack of
religious belief, is liable to imprisonment for between three months and five years. It would be
worth considering supplementing this regulation with the prohibition of the use of violence or
unlawful threats against a group of people or a particular person due to their sexual orientation
or gender (without specifying whether it is biological sex, gender registered at birth or
psychological gender).

Table 2. Summary of arguments in favor of primary legality of gender confirmation surgery

How the primary legality of gender confirmation surgery is justified

therapeutic goal
(improvement of
mental health);

2 / Gender
confirmation surgery

perceive
transgenderism as a
disease (ICD-11

excludes this).

View no. 1 View no. 2

Gender confirmation surgery as a therapeutic | Justification in the Polish Constitution
activity (Article 31 (3))

Arguments for: Argument against: Argument for:

1 / there is a|l [/ the need to|1 / restrictions on the exercise of

constitutional freedoms and rights may be
established only by statute and only if they
are necessary in a democratic state for its
safety or public order, or for the protection of
the environment, health and public morals, or
the freedoms and rights of other persons .

is the most effective
method of medical
help for transgender
people.

4.3. Regulation Adjustment Example

The introduction of the proposed comprehensive legal regulation of the surgery to confirm
the psychological sex in Poland (covering not only civil and administrative issues, but also
medical ones, and also removing doubts as to the legality of performing adaptive procedures)
would be very desirable, but at the same time extremely complicated. Regulation of such a
sensitive issue would also require great caution and cooperation of lawyers with doctors,
psychologists, sociologists, philosophers and ethics. At this point, it is difficult to say what the
law would sound like. It is certain, however, that it should take into account the latest
achievements of science in the field of transgenderism and be precise enough to provide
sufficient protection for all individuals involved in the process of gender confirmation surgery.

The introduction of the proper regulations, preferably in the form of a comprehensive act,
regarding gender confirmation surgery in Poland seems unlikely, given the current political
situation. Thus, as a minimum, it should be suggested to introduce a change to the regulation
of the Article 156 of the Polish Criminal Code analyzed in this work by adding an appropriate
section that excludes from the scope of the legal normalization of the sanctioned norm specified
in this provision the act of gender confirmation surgery. The mentioned section could read as
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follows: "§ 1a. The act of gender confirmation surgery of a human being will not constitute an
offence".

Simultaneously, it should be propounded that the comprehensive legal regulation does not
exclude the possibility of performing gender confirmation surgery by imposing excessive
requirements on transgender persons. This kind of situation (the situation of imposing excessive
requirements) occurs, for example, in Russia. In Russia, the procedure of the surgery to confirm
the psychological sex has been regulated (in a very restrictive manner) in the context of making
changes to the civil status records in the order of the Ministry of Health of Russia of 23rd
October 2017 on the approval of the form and procedure for issuing a certificate on gender
confirmation by a medical organization. In accordance to this order, to establish ‘sexual
reorientation’ in a medical organization, is formed the medical commission, which includes a
psychiatrist, a sexologist and a medical psychologist. A referral for the establishment of sexual
reorientation is issued by a psychiatrist based on the results of medical supervision of a citizen
in the event that he is diagnosed with transgenderism. The medical commission of a medical
organization, on the basis of a study of an extract from medical documentation, anamnesis data
and examination results, assesses sexual reorientation and decides wether to issue a certifcate.
This certificate is the basis for hormonal treatment and is crucial to change gender marker in
official documentation.

6. CONCLUSIONS

As shown, the situation of LGBTQ+ persons in Poland is not easy. The behaviour and
statements of representatives of different political parties indicate their aversion to this group
of people. Considering the political context of the legal problem of transgenderism observed in
Poland (but also in the USA and Hungary) it can be concluded that the question of adequate
legal regulation of gender confirmation surgery is very important.

In the context of gender confirmation procedures it should be stated that they are performed
in Poland without any problems. Unfortunately, the literal wording of Article 156 of the Polish
Criminal Code theoretically allows for its application, i.e. the enforcement of criminal liability
if a surgeon performs a sex change operation of a transgender patient, with their consent and
with all indications for the existence of benefits for mental and physical health. This is why the
authors tried to find theoretical arguments that could be in favor of the legality of performing
gender confirmation surgeries in Poland, simultaneously proposing a change in the current legal
regulations.

Taking into account the considerations contained in this article, it is necessary to postulate
that gender confirmation surgery procedures should be treated as medical activities (this is a
concept already presented in the criminal law science®) or as activities not covered by the scope
of the normalization of the penal and legal sanctioned norm as expressed in the Article 156
section 1 item 1 of the Polish Criminal Code in connection with the Article 31 section 3 of the
Polish Constitution. However, the above should be treated only as a temporary solution®®, a
kind of provisional legal solution, functioning only until comprehensive regulation of gender
confirmation in Polish law. Such a provisional arrangement is, on the one hand, difficult to
maintain at the moment of definitively formal exclusion of transgenderism from the category
of disease states, and on the other hand, it is difficult to accept due to the uncertainty as to the
legal situation of doctors performing gender confirmation procedures (and indirectly — as to the
legal situation of transgender persons).

The legal problems highlighted in the article, which transgender people have to face, are the
best indicator that the precise legal regulation in this area is needed. The difficulties encountered

5 Seeia. KNYZIAK, I. Legalno$é¢ zabiegu adaptacyjnego (zagadnienia prawnokarne i cywilnoprawne). Paristwo i Prawo,
Vol. 9, 2016, p. 56-57 and FERENZ, J.M. Operacje..., pp. 150-151 and the literature cited therein.
5% Por. KUBIAK, R. Karnoprawna..., p. 98.
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in connection with the gender confirmation in birth certificate or surgical procedure, often
leading to the phenomenon of the so-called vicious circle, should have no place in a democratic
state under the rule of law. Also definitely unacceptable is the aforementioned lack of certainty
among doctors as to whether they are not exposing themselves to criminal liability by
performing a gender confirmation surgery. Justifying the lack of this liability by the
construction of medical activities or based on constitutional provisions may be understandable
to lawyers, but not necessarily to doctors and their patients. The need for legal certainty,
particularly in criminal law, which must always be the ultima ratio, should provide sufficient
impetus to resume legislative work on a law comprehensively regulating issues related to
gender confirmation surgery®®.
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Criminal law, criminal liability, transgenderism, gender confirmation surgery, Article 156
section 1 item 1 of the Polish Criminal Code

KLUCOVE SLOVA
trestné pravo, trestno-pravna zodpovednost, transgenderizmus, chirurgicky zakrok na
potvrdenie pohlavia, ¢lanok 156 ods. 1 bod 1 pol'ského Trestného zakona

BIBLIOGRAPHY

1. BANASZAK, B. Konstytucja Rzeczypospolitej Polskiej. Komentarz. Warszawa: C.H.
Beck, 2012. Legalis.

2. BOGUCKI, O. The Derivational Theory of Legal Interpretation in Polish Legal Theory.
33 International Journal for the Semiotics of Law - Revue internationale de Sémiotique
juridique, 2020. DOI:10.1007/s11196-019-09628-1.

3. BOHLANDER, M. Criminalising LGBT persons under national criminal law and
article 7(1)(h) and (3) of the ICC statute. Global Policy, Vol. 5, 2014. DOI:
10.1111/1758-5899.12136.

4. CHODUN, A. Maciej Zielinski’s (derivative) concept of legal interpretation. Studia
Prawa Publicznego, Vol. 2, 2015.

5. COSTA, R., et al. Psychological Support, Puberty Suppression, and Psychosocial
Functioning in Adolescents with Gender Dysphoria. Sexual Med., Vol. 12, 2015. DOI:
10.1111/jsm.13034.

6. CROSS, F. The Theory and Practice of Statutory Interpretation. Stanford, Calif:
Stanford University Press, 2009. DOI: 10.1515/9780804769815.

7. CROSS, R., BELL, J., ENGLE, G. Cross: Statutory Interpretation. London:
LexisNexis, 1995.

8. CYSARZ, D., et al. Zmiany w zadowoleniu z obrazu wtasnego ciata, poczuciu
koherencji i satysfakcji z zycia w trakcie leczenia kobiet transseksualnych. Badanie
pilotazowe. Psychiatria Polska, Vol. 11, 2008.

9. DANILUK, P. Stan wyzszej koniecznos$ci jako okoliczno$¢ wyltaczajaca bezprawnosé
chirurgicznej zmiany plci. Panstwo i Prawo, Vol. 1, 2008.

56 On other legal issues in need of change in the context of LGBTQ+ persons see BOHLANDER, M. Criminalising LGBT
persons under national criminal law and article 7(1)(h) and (3) of the ICC statute. Global Policy, Vol. 5, 2014. DOI:
10.1111/1758-5899.12136; DURIC, N., VIDLICKA, S.R., BOGUSH, G. Legal protection of sexual minorities in
international criminal law. Russian Law Journal, Vol. 6, n.d. DOI: 10.17589/2309-8678-2018-6-1-28-57; MOORE, C.B.
Embracing ambiguity and adopting propriety: Using comparative law to explore avenues for protecting the LGBT
population under article 7 of the Rome statute of the international criminal court. Minnesota Law Review, Vol. 101, 2017;
PETERSON, D., PANFIL, V.R. Introduction: Reducing the invisibility of sexual and gender identities in criminology and
criminal justice. New York: Springer, 2014. DOI: 10.1007/978-1-4614-9188-0_1.

https://doi.org/10.33542/S1C2022-1-03 49



STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

10.
11.

12.

13.

14.
15.

16.
17.
18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.
30.

DANILUK, P. Zbieg kontratypow. Prokuratura i Prawo, Vol. 2, 2007.

DURIC, N., VIDLICKA, S.R., BOGUSH, G. Legal protection of sexual minorities in
international criminal law. Russian Law Journal, Vol. 6, n.d. DOI: 10.17589/2309-
8678-2018-6-1-28-57.

FERENZ, J.M. Operacje korekty pici: czyn bezprawny czy legalny? Family Forum,
Vol. 6, 2016.

FILAR, M. Glosa do uchwaty sktadu 7 sedziow z 22 czerwca 1989, 1 CZ 37/89. Panstwo
i Prawo, Vol. 10, 1990.

FILAR, M. Lekarskie prawa karne. Krakow: Zakamycze, 2000.

FILAR, M. Prawne i spoteczne aspekty transseksualizmu. in: M. Filar (ed.), Prawo a
medycyna u progu XXI wieku. Torun: TNT, 1987.

GARLICKI, L. Polskie prawo konstytucyjne. Zarys wyktadu. Warszawa: LIBER, 2008.
IMIELINSKI, K. Zarys seksuologii i seksiatrii. Warszawa: PZWL, 1982.

KNYZIAK, 1. Legalno$¢ zabiegu adaptacyjnego (zagadnienia prawnokarne i
cywilnoprawne). Panstwo i Prawo, Vol. 9, 2016.

KRALIK, J. Bathroom Bill. Legislative Tracking, Nat’l conf. of state legislatures (Oct.
24, 2019). Online: https://www.ncsl.org/research/education/-bathroom-billlegislative-
tracking635951130.aspx (visited 17 February 2022).

KUBIAK, R. Karnoprawna dopuszczalno$¢ zabiegow adaptacyjnych — stan obecny i
proponowane regulacje. Acta Universitatis Lodziensis. Folia luridica, Vol. 74, 2015.
DOI: 11089/10423.

MARIANSKI, J. Godnosé¢ Iludzka jako wartosé spoleczno-moralna: mit czy
rzeczywistos¢?  Studium interdyscyplinarne. Torun: Warszawskie Wydawnictwo
Socjologiczne, 2016.

MAZURCZAK, A., MROWICKI, M., ADAMCZEWSKA-STACHURA, M. Sytuacja
prawna osob nieheteroseksualnych 1 transpiciowych w Polsce. Miedzynarodowy
standard ochrony praw cztowieka osob LGBT i stan jego przestrzegania z perspektywy
Rzecznika Praw Obywatelskich, BIULETYN RZECZNIKA PRAW OBYWATELSKICH,
Vol. 6, 2019.

MICHALIK, J. Kiedy cialo jest wigzieniem a panstwo straznikiem. Analiza procedury
zmiany ptci metrykalnej w Polsce ze szczegdlnym uwzglednieniem kryterium ustalenia
pici. Internetowy Przeglgd Prawniczy TBSP UJ, Vol. 2, 2012.

MOORE, C.B. Embracing ambiguity and adopting propriety: Using comparative law to
explore avenues for protecting the LGBT population under article 7 of the Rome statute
of the international criminal court. Minnesota Law Review, Vol. 101, 2017.

OLESIAK, G. Transseksualizm — dylematy diagnostyczne. Psychologia w praktyce,
Vol. 11, 2018.

Outlawing trans youth: state legislatures and the battle over gender-affirming healthcare
for minors. Harvard Law Review, Vol. 134, No 6. Online:
https://harvardlawreview.org/2021/04/outlawing-trans-youth-state-legislatures-and-
the-battle-over-gender-affirming-healthcare-for-minors/ (visited 17 February 2022).
PETERSON, D., PANFIL, V.R. Introduction: Reducing the invisibility of sexual and
gender identities in criminology and criminal justice. New York: Springer, 2014. DOI:
10.1007/978-1-4614-9188-0_1.

POHL, L. Prawo karne. Wykiad czesci ogdlnej. Warszawa: LexisNexis, 2012,

POHL, L. Prawo karne. Wykiad czesci ogdlnej. Warszawa: Wolters Kluwer, 2019.

REJMAN, G. Glosa do uchwaly SN z dnia 22 czerwca 1989 r., IIl CZP 37/89.
Orzecznictwo Sqdow Polskich, Vol. 2, 1991.

https://doi.org/10.33542/S1C2022-1-03 50



STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

31.

32.

33.

34.

35.

36.

37.
38.

39.

40.

41.

42.

43.

44,

RUSAK-ROMANOWSKA, P. Sytuacja prawna osob dotknigtych transseksualizmem 1
interseksualizmem — wybrane zagadnienia prawne. Metryka. Studia z zakresu prawa
osobowego i rejestracji stanu cywilnego, Vol. 1, 2014.

URBANOWICZ, K., BETKOWSKA, M. Prawne aspekty zmiany pici — uwagi na
gruncie prawa polskiego oraz wybranych krajow europejskich. Medyczna Wokanda,
Vol. 10, 2018. DOI: 10.32055/mw.2018.10.9.

WALTON, D., MACAGNO, F., SARTOR, G. Statutory Interpretation: Pragmatics
and  Argumentation.  Cambridge:  Cambridge  University  Press,  2020.
DOI:10.1017/9781108554572.

WARYLEWSKI, J. O duszy uwig¢zionej w obcym ciele — dopuszczalnos¢ chirurgiczne;j
zmiany ptei w Swietle prawa karnego. Online:
http://www.warylewski.com.pl/karne/karne/TRANS.htm (visited 17 February 2022).
WARYLEWSKI, J. Prawo karne. Czes¢ ogélna. Warszawa: LexisNexis, 20009.
YULE, K. Statutory Interpretation: General Principles and Recent Trends. New York:
Nova Science Publishers, 2009.

Decision of the Supreme Court of March 22, 1991, 111 CRN 28/91, LEX no. 519375.
Resolution of the Supreme Court of February 25, 1978, 11l CZP 100/77, OSP 1983, no.
10, item 217, LEX no. 1104539.

Resolution of the Supreme Court of June 22, 1989, I11 CZP 37/89, OSNC 1989, no. 12,
item 188, LEX no. 3502.
https://www.forbes.com/sites/jamiewareham/2020/05/19/hungary-makes-it-
impossible-for-transgender-people-to-legally-change-gender/?sh=d9f61c6698e9
(visited 17 February 2022).

https://www.nlgja.org/stylebook/ (visited 17 February 2022).
https://noizz.pl/lgbt/sonia-milch-opowiada-o-korekcie-plci-i-codziennosci-osob-
transplciowych/nfpgl2c (visited 17 February 2022).
https://www.rp.pl/Bezpieczenstwo/308099964-Fundacja-Kai-Godek-zlozyla-w-
Sejmie-projekt-Stop-LGBT.html (visited 17 February 2022).
https://wiadomosci.radiozet.pl/Polska/Polityka/Andrzej-Duda-i-homofobiczne-slowa-
0-LGBT.-Swiatowe-media-cytuja-
prezydenta?gclid=EAlalQobChMIrP7emKS68g1VkOJ3Ch30IQ17EAAYASAAEQKO
tvD_BWE (visited 17 February 2022).

CONTACT DETAILS OF THE AUTHOR
Konrad Burdziak, PhD.,
Assistant Professor

University of Szczecin, Faculty of Law and Administration

Uniwersytet Szczecinski Al. Papieza Jana Pawta Il 22a, 70-453 Szczecin
Phone number: +48 604 635 258

E-mail: konrad.burdziak@usz.edu.pl

Magdalena Kowalewska-Lukué, PhD.,

Assistant Professor

University of Szczecin , Faculty of Law and Administration
Uniwersytet Szczecinski Al. Papieza Jana Pawta II 22a, 70-453 Szczecin
Phone number: + 48 661 435 712

E-mail: magdalena.kowalewska-lukuc@usz.edu.pl

https://doi.org/10.33542/S1C2022-1-03 51



STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

PENAZNY TREST V H ISTORICKO-PRAVNOM
A KOMPARATIVNOM KONTEXTE

FINANCIAL PENALTY (FINE) IN HISTORICAL-LEGAL AND
COMPARATIVE CONTEXT

Lukda$ Michal’ ov'

https://doi.org/10.33542/S1C2022-1-04

ABSTRAKT

Penazny trest predstavuje de lege lata najvyuzivanejsi trest nespojeny s odnatim slobody. Tento
trest vystupuje ako jedna zvyzmamnejSich a vseobecne akceptovanych alternativ  ku
kratkodobym trestom odnatia slobody. Popritom ide o jeden z mala alternativnych trestov,
ktoré boli predmetom regulacie aj skor platnych uprav, hoci nie vzdy a nevyhnutne v pozicii
alternativy. Cielom tohto prispevku je analyzovat upravu penazného trestu platnu na nasom
uzemi od roku 1918 az po rekodifikdciu trestného prava hmotného v roku 2005. V nadviznosti
nato autor skuma platni a ucinnii normativau reguldciu, a to tak z pohladu teorie, ako aj vo
svetle aktudlnych aplikacnych zaverov. V tretej casti clanku autor ponuka zahranicno-
komparativny pohlad na prdvau ipravu pernazného trestu v Rakiisku. Ucelom clanku je
Komparativne zhodnotenie pravnych uprav penazného trestu a vyslovenie ndavrhov de lege
ferenda.

ABSTRACT

The financial penalty (fine) is de lege lata the most widely used sentence without imprisonment.
This sentence stands out as one of the more significant and generally accepted alternatives to
short-term imprisonment. In addition, it is one of the few alternative senteces that has been
regulated by older legal acts, although not always and necessarily in the position of an
alternative. The aim of this paper is to analyze the regulation of financial penalty in our
territory from 1918 to the recodification of substantive criminal law in 2005. Subsequently, the
author examines valid and effective normative regulation, in terms of theory and in light of
current application conclusions. The third part of the article offers a foreign-comparative view
of the legal regulation of fines in Austria. The purpose of the article is a comparative evaluation
of the legal regulations of fines and the making of proposals de lege ferenda.

. UVOD

Penazny trest predstavuje jeden z najstarSich trestov. Trestanie na peniazoch (tresty na
peniazoch) predstavovalo integralnu sucast najrozli¢nejSich uprav trestného prava
Vv roznorodych normativnych podobach. Uz germansky zakonnik Lex Salica urcoval ako trest
pre jednotlivé porusenia prava najéastejiie pefiaznu pokutu.> Vo feudalnej spolocnosti bol
penazny trest ukladany predovsetkym vyssie postavenym osobam, a to Casto i za vel'mi zavazné

! JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnické fakulta, Slovenska republika.

Pavol Jozef Saférik University in Kosice, Faculty of Law, Slovak Republic.

2 FICO, M.: Historicky vyvoj trestov. Kogice : Univerzita Pavla Jozefa Saférika v Kogiciach, 2012. s. 7.
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giny.? Finanéna nahrada ziskana prostrednictvom trestu pefiaznej povahy pdvodne neslizila vo
vieobecny prospech spolo¢nosti, ale vo vicsej miere sa povazovala za nahradu §kody.*

V sucasnosti vystupuje penazny trest vo viacerych poziciach. Vyznamna je charakteristika
penazného trestu ako podstatnej alternativy k nepodmienecnym trestom odiatia slobody najméa
kratSieho trvania, ktorych vykon nebol podmienecne odlozeny. | napriek zjavnej majetkovej
povahe nie je tento druh trestu uréeny iba pre postih majetkovych trestnych ¢inov. Je vhodny i
v inych pripadoch, pretoze vd’aka svojej povahe predstavuje pre pachatela citelna sankciu.®
Stcasne predstavuje jeden z mala trestov systematizovanych do kazdého z trestnych kodexov,
ktoré na naSom tizemi platili po roku 1918.

Komplexnym cielom tohto prispevku je analyzovat a zhodnotit’ pravu peniazného trestu
uplatnenim viacerych komparativnych pristupov. V prvom rade upriamuje prispevok
pozornost’ na zakotvenie peniazného trestu v trestnych kodexoch, ktoré sa tizemi dne$nej
Slovenskej republiky uplatiovali od roku 1918 az po rekodifikéciu trestného prava hmotného
ucinna od roku 2006. V nadviaznosti na to je cielom skumat’ stav problematiky s a¢innost'ou de
lege lata, a to tak z pohl'adu tedrie, ako aj vo svetle aktualnych aplika¢nych zaverov. V tretej
Casti ¢lanku sa pontka zahrani¢no-komparativny pohl'ad na pravnu upravu penazného trestu
v Rakusku. Takymto sposobom Sa nadvézuje na historicky vyskum rakaskej pravnej Gpravy,
ktora platila v Geskej Gasti Ceskoslovenskej republiky do 31. jula 1950. V tomto smere budem
prezentovat’ celkové komparativne zhodnotenie pravnych Gprav penazného trestu a vyslovenie
navrhov de lege ferenda.

Il. PENAZNY TREST V HISTORICKO-PRAVNOM KONTEXTE

1. Pefiazny trest v obdobi do roku 1950
1.1. Rakuska uprava

Penazny trest (trest penézity) bol do uCinnosti prvej spolo¢nej kodifikacie trestného prava
hmotného z roku 1950 pre eskii ast’ Ceskoslovenskej republiky upraveny v § 241 zakona ¢.
117/1852 r. z. 0 zlo¢inoch, pre¢inoch a priestupkoch (d’alej len ,,rakusky trestny zakon®). Podl'a
tohto ustanovenia: ,,Penize, zbozi, véci prodejné nebo naradi, pro preciny nebo prestupky
Z trestu propadlé, pripadaji pokazdé k fondu chudych toho mista, kde trestny cin byl vykondn.*
J. PruSdk vychodiskovo konStatuje, ze petlazny trest bol uz v rimskom prave a doposial’ je
najdolezitej$im majetkovym trestom. Nové trestné zadkony sa celkom dovodne snazili rozsah
jeho pdsobnosti stale rozsirovat'. Peniazny trest totiz vynikal delitel'nostou ako i jednoduchou
moznostou prisposobenia majetkovym pomerom pachatela. Podla rakuskej tUpravy
predstavoval jeden z nemnohych prostriedkov, ktorymi bolo mozné obmedzovat’ vtedy hojny,
ale Casto bezvyznamny a skodlivy kratkodoby trest na slobode. Na druhej strane, poukazuje sa
I na nevyhody penazného trestu: ,,Ovsem nelze téz prehlizeti cetnych nedostatkii, jez snadno
trest penézity provdzeji. Pravem zajisté se poukazuje k tomu, Ze ucinnost jeho velice je zavisla
na majetkovych pomérech a osobni povaze postizeného, jakoz i k tomu, Ze snadno Ize trest
penézity presouvati.©®

Podmienky ukladania a vymera penazného trestu sa diferencovali v zavislosti od typovej
zavaznosti deliktov. Rakusky trestny zakon vychadzal z trojdelenia trestnych ¢inov (priestupky,
preciny, zlo€iny). V pripade pre€inov a priestupkov bolo mozné peniazny trest ulozit’ ako trest
hlavny alebo vedl’ajsi, pri zlo¢inoch len ako trest vedl'aj$i. Najmensia vymera ¢inila 10 koran,

3 STEFANKOVA, S.: Pefiazny trest. In: MADLIAK, J. - MIHALOV, J. - STEFANKOVA, S.: Trestné pravo hmotné 1.
Vieobecna Gast’. Kosice : Univerzita Pavla Jozefa Safarika v Kogiciach, 2011. s. 346.

4 KLATIK, J.: Penazny trest. In KLATIK, J. a kol.: Trestné pravo hmotné. Vieobecna Gast’. Plzeti : Ale§ Cenék, 2018. s.
274.

5 ZATECKA, E. - FRYSTAK, M.: Princip restorativni justice v novém trestnim zakoniku. In: Days of Public Law. Brno :
Masarykova univerzita, Pravnicka fakulta, 2007. s. 658.

8  PRUSAK, J.: Rakouské pravo trestni. Dil vieobecny. Praha : Viehrd, 1912. s. 198.
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najvyssia spravidla 1000 korun.” Vynimky z tohto pravidla ustanovovali viaceré predpisy.
Napriklad podl'a § 29 ods. 1 zakona ¢. 50/1923 Sb. z. a n. na ochranu republiky bolo mozné za
¢in trestny podl'a tohto zakona ulozit’ vedla trestu na slobode peniazny trest, najma ak bol ¢in
spachany zo zi§tnosti alebo v umysle poskodit republiku.® Tento trest bolo mozné vymerat’ za
priestupok od 50 kortin do 10.000 kortn, za precin od 200 kortin do 50.000 korun a za zlo¢in
od 1.000 korun do 500.000 korun.

Penazné tresty pripadali chudinskému fondu v zavislosti od miesta, kde bol trestny ¢in
spachany (§ 241 rakuskeho trestného zakona). Statu pripadali iba vynimoéne, napriklad pokial
sa ukladali podl'a zakona ¢. 50/1923 Sb. z. a n. na ochranu republiky (§ 29 ods. 2 tohto zakona).

NevymoziteIné penazné tresty sa trestali ndhradnymi trestami. NevymoziteI'nost
predstavovala casty jav, ktorého dosledkom bola potreba premeny peniazného trestu na trest
odnatia slobody. To predstavovalo jeden z nedostatkov pefiazného trestu.® Premena pefiaznych
trestov na nahradné tresty odnatia slobody sa realizovala podla § 260 rakaskeho trestného
zékona povodne za kazdych 10 kortin jednym diiom trestu odiatia slobody, najmenej vSak
dvanasthodinovym viizenim. Osobitné zakony stanovovali vynimky.® Ukladanie nahradného
trestu vyrazne pozmenil § 8 zakona ¢. 31/1929 Sb. z. a n., ktorym se menia a dopliiuja trestné
zékony a trestné poriadky. Doba nahradného trestu mala byt s poukazom na tento zékon
stanovena podl'a kritéria zavinenia,!! a to za kazdych 10 kortin az 100 kortn uloZeného trestu
na peniazoch jednym dnom trestu odnatia slobody. Ak std ulozil petiazny trest vedl'a trestu na
slobode, ndhradny trest sa mal vymerat’ rovnakym druhom trestu ako ulozeny hlavny trest na
slobode; inak mal byt namiesto nevymoziteI'ného trestu na peniazoch ulozeny nahradny trest
vazenia. Doba ndhradného trestu nesmela prevySovat medze zakonnej sadzby trestu na slobode
stanoveného za ¢in, a ak bol pefiazny trest ulozeny vedl’a trestu na slobode, spolu s nim nesmela
prevysovat’ medze jeho zdkonnej sadzby. Pri odsudeni za priestupok nemohol byt ulozeny
nahradny trest odnatia slobody vyssi ako 14 dni, pri odsudeni za precin Sest’ tyzdiov, pri
odsudeni za zlo€in Sest’ mesiacov. Ak sa mal vymerat ndhradny trest na slobode za niekol’ko
penaznych trestov uloZenych za zbiehajlce sa trestné Ciny, ulozil sa ndhradny trest na slobode
za Cin najprisnejSie trestny. Pritom mal sid prihliadnut’ k ostatnym uloZenym penaznym
trestom. Ak bol vedl'a peniaZzného trestu ulozeny trest smrti, dozivotny alebo aspon patnastrocny
trest na slobode, ndhradny trest sa neukladal.

1.2. Uhorska dprava

Po vzniku Ceskoslovenskej republiky platili na uzemi Slovenska a Podkarpatskej Rusi
uhorské predpisy, najma zak. €l. V/1878 (d’alej ako ,,uhorsky trestny zdkon*) a zak. ¢l. XL/1879
(dalej ako ,,uhorsky zakonnik o priestupkoch®). Vychadzalo sa teda, podobne ako v pripade
Geskej Casti Ceskoslovenskej republiky, z triparticie trestnych ¢&inov (zlodiny, preéiny,
priestupky).!? Trest na peniazoch (peniazny trest) sa ukladal podla oboch zmiefiovanych
predpisov.

KALLAB, J.: Trestni pravo hmotné platné v zemi ceské a moravskoslezské. (¢ast obecna i zvlastni). Praha : Melantrich,

1935. s. 108.

Ako jednoznacéne potvrdila neskorsia sudna prax, vypocet tychto motivov bol konstruovany demonstrativnym sposobom.

Penazny trest podl'a tohto zakona bolo mozné ukladat’ aj za odli§né, v zakone nevymenované pohnutky. Pozri KALLAB,

J.-HERRNRITT, V.: Dodatky k trestnim zakontim ¢eskoslovenskym a Kk trestnimu fadu ¢eskoslovenskému. Komentované

zékony Ceskoslovenské republiky. Praha : Kompas, 1938. s. 133.

® PRUSAK, J.: Rakouské pravo trestni. Dil vieobecny. Praha : Viehrd, 1912. s. 198. Podrobnejsie pozri tiez MILOTA, A..:

10 KALLAB, J.: Nastin pfednasek o trestnim pravu hmotném. Cast obecnd. Pravnik v Brng, 1923. s. 97.

1 KALLAB, J.: Trestni pravo hmotné platné v zemi eské a moravskoslezské. (¢4st obecna i zvlastni). Praha : Melantrich,
1935. s. 108.

12 Blizgie FICO, M.: Triparticia trestnych &inov medzivojnovej Ceskoslovenskej republiky. In: STUDIA IURIDICA

Cassoviensia, 7, 2019, 2, s. 47-49.
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Penazny trest bolo mozné ulozit’ ako trest samostatny pri prec¢inoch a priestupkoch. Pri
zlo¢inoch sa ukladal len ako vedlaj$i. Vymera sa podl'a tidajov z roku 1924 ustanovovala
V rozsahu 2 koruny az 8.000 kortn a 1 koruna az 600 kortin pri priestupku. Nové zakony vSak
stanovovali aj vyssie &iastky.™

Podl'a § 53 uhorského trestného zakona sa penazny trest stanovoval zvIlast pri kazdej
jednotlivej osobe. V rozsudku, ktorym sa ukladal penazny trest, mal sud zaroven ustanovit
nahradny trest, na ktory sa mal nevymoziteIny penazny trest premenit. Trestny zakon
obsahoval prepoc¢tové pravidlo pre transformaciu peniazného trestu na ndhradny trest. Trest na
slobode, ktory nastpil namiesto peniazného trestu, nemal prevySovat’ 6 mesiacov, ak bol
penazny trest uloZzeny ako trest hlavny. Pokial’ bol peniazny trest ulozeny ako trest vedl'ajsi,
nemal nahradny trest prevySovat’ 3 mesiace. V prvom pripade sa ako nédhradny trest ukladalo
vézenie, v druhom pripade taky trest na slobode, na ktory bol pachatel’ odsudeny vedl’a trestu
penazného. Ak bol penazny trest ulozeny vedla dozivotného vizenia alebo pétndstrocného
vézenia, premena na ndhradny trest bola vylucend. Z pozostalosti odsideného bolo mozné
penazny trest vymahat len v pripade, ak rozsudok nadobudol pravoplatnost’ este za jeho
zivota.* Ustanovenie § 53 uhorského trestného zékona obsahovalo aj d’alsie, podrobnejsie
pravidla pre ukladanie penazného trestu.

Namiesto petiazného trestu ulozeného za priestupok podl'a uhorského zakonnika
0 priestupkoch nasledovalo uzamknutie. Tento nahradny trest bol ¢o do vymery diferencovany
v zavislosti od toho, ¢i bol povodny trest ulozeny ako trest samostatny alebo ako vedla
uzamknutia. V prvom pripade ¢inila maximalna vymera 30 dni, v druhom pripade 14 dni.’®

1.3. Ukladanie pefiaZzného trestu mladistvym pachatel’om

Osobitné pravidla platili pre ukladanie penazného trestu mladistvym podla § 9 zdkona ¢.

48/1931 Sb. z. a n. o trestnom sudnictve nad mladezou té¢inného do 31. jula 1950.
Trestanie mladistvych pefiaznym trestom bolo podl'a dovodovej spravy urcitymi ndzorovymi
skupinami spochybnované. Uvadzalo sa napriklad, Ze peniazny trest uloZeny mladistvému sa
spravidla presunie na jeho rodiCov alebo pribuznych a minie sa ucelu. Argument proti
zakotveniu ukladania tohto trestu mladistvym predstavovala napriklad i skutoénost, ze
mladistvy Casto nepozna hodnotu penazi. Na Slovensku bolo ukladanie petiaznych trestov
mladistvym skuto¢ne najskor Uplne vylucené a pripustalo sa az od roku 1913, hoci len
v redukovanej miere.

V procese pripravy zdkona ¢. 48/1931 Sb. z. an. o trestnom stdnictve nad mladezou sa
vychadzalo z konceptu, Ze penazny trest mdéze pre mladistvého predstavovat v urcitych
pripadoch vhodny trest. To bolo dovodom, preco doSlo k jeho normativnemu ukotveniu.
Penazny trest mal byt efektivny napriklad v pripade, ak ma mladistvy pachatel’ dostatocné
majetkové zdroje. Pokial’ ide o argument 0 neznalosti hodnoty pefiazi mladistvym, dévodova
sprava uvadza: ,,Tvrzeni, Ze mladistvy nezna cenu penez, nelze priznati vseobecné sprdvnosti.
Naopak zaplati-li trest ze svého, pripravuje se tak o pozitky, jez by si mohl jinak opatriti, coz,
Jjak zndmo, je u mladistvého tiestem zvidste citelnym.*®

Prvu osobitost’ trestania mladistvych previnilcov predstavovalo znizenie hornej hranice
trestnej sadzby. Horné hranica peniazné€ho trestu stanovena trestnymi zdkonmi sa znizovala na
polovicu. Dolné hranica neplatila. Obe modifikacie sa vztahovali na pefiazné tresty hlavné
i pefiazné tresty vedlajsie.’

13 MILOTA, A.: Trestni pravo hmotné. Cast obecna (nastin prednasek). Bratislava : Pravnik, 1924. s. 87.

14 WOREL, J. O. - MILOTA, A. - STUNA, S.: Uhersky trestni zdkonik. Kromé&fiz : J. Gusek, nakladatelstvi v Kromé&¥izi,
knihkupectvi a knihtiskarna, 1921. s. 8.

15 Pozri MILOTA, A.: Trestni pravo hmotné. Cést obecna (nastin pfednasek). Bratislava : Pravnik, 1924. s. 87.

16 Dovodova sprava k zdkonu ¢&. 48/1931 Sb. o trestnom sudnictve nad mlddezou.

17 MIRICKA, A. - SCHOLZ, O.: Zikon o tfestnim soudnictvi nad mladezi. Komentované zakony Ceskoslovenské republiky.
Praha : Kompas, 1932. s. 41.
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Nahradny trest na slobode pre pripad nevymozitelnosti penazného trestu nebolo mozné
ulozit. Ak sa stal penazny trest ulozeny mladistvému nevymozitelny, sud uznesenim
nariad’oval bud’ niektoré z karnych opatreni podla § 6 ods. 2 tohto zakona, alebo strazenie
a primerané zamestnanie mladistvého nepretrzite po dobu troch az Siestich hodin medzi
deviatou a pitnastou hodinou vo vhodnej miestnosti, nie v§ak vo véznici.

Na zaplatenie penazného trestu mohla byt povolend lehota najviac jeden rok od
nadobudnutia pravoplatnosti odsudzujuceho rozsudku. Tiez bolo mozné povolit’ splacanie
penazného trestu po Castiach tak, aby bol zaplateny v tej istej dobe. Moznost'ou odkladu
zaplatenia penazného trestu a jeho splacania po Castiach sa podl'a dovodovej spravy normativne
vyriesil dobovy spor o ucelnost’ zakotvenia penazného trestu mladistvym. Prvd nazorova
skupina mala zato, Ze penazny trest sa stane privilégiom bohatych mladistvych, pretoze
chudobnym ukladany nebude. Ini usudzovali, Ze bude predstavovat’ privilégium chudobnych,
ked'Ze nahradny trest odnatia slobody sa pre pripad jeho nevymozitelnosti v pripade
mladistvych previnilcov nepripustal. Zakonodarca motivovany snahou o ndjdenie prieniku
medzi oboma argumentaénymi protipélmi teda pripustil povolenie odkladu platenia trestu
a jeho platenie v splatkach. To malo vytvorit’ priestor pre ukladanie penazného trestu aj
chudobnym mladistvym. V kazdom pripade, povol'ovat’ lehoty na zaplatenie peniazného trestu
a jeho splacanie po ¢astiach prinalezalo organu, ktorého prindlezalo vykonavat trest.!8

2. Penazny trest v rokoch 1950 — 1961

Dna 1. augusta 1950 nadobudla ucinnost’ prva spolo¢na kodifikacia trestného prava
hmotného, zdkon ¢. 86/1950 Zb. Trestny zédkon (d’alej len ,,Trestny zdkon z roku 1950).
Prijatim tohto zdkona doglo na izemi Ceskoslovenska k unifikacii trestného prava hmotného.
Eliminoval sa dualizmus, ktory v tejto oblasti existoval od vzniku Ceskoslovenskej republiky
v roku 1918.

Podl'a § 18 ods. 2 pism. f) trestného zédkona z roku 1950 vystupoval penazny trest v pozicii
vedlajSieho trestu. Zakonodarca tito konStrukciu oddvodnil poukazom na skutoCnost’, Ze
penazny trest nemoze d’alej predstavovat’ vyhodu pre majetné vrstvy, ktoré sa mohli jeho
zaplatenim vykupit. Penazny trest ukladal sud podl'a § 48 tohto zakona tam, kde to zédkon
vyslovne ustanovoval, okrem pripadu, ak bolo zrejmé, Ze by tento trest bol nevymozitelny.
Popritom mohol stid ulozit’ peniazny trest spolu s trestom odiatia slobody aj pri inych trestnych
¢inoch, najmi ak pachatel’ prejavil trestnym ¢inom nepriatel'stvo k 'udovodemokratickému
poriadku alebo ak spachal trestny ¢in zo ziskuchtivosti. Fakultativny pefiazny trest bol vyluceny
pri uloZeni napravného opatrenia a trestu smrti.*?

Pri vymere petiazného trestu reflektoval siid osobné a majetkové pomery pachatel’a tak, aby
penazny trest pre neho znamenal predovSetkym citel'né obmedzenie majetku nadobudnutého
bezpracnymi ziskami a odiatie majetkového zakladu, z ktorého pramenilo spachanie trestného
¢inu. Penazny trest sa vymeriaval sumou do 10.000.000 korun a nesmel byt’ mensi ako 1.000
korun. Vymozend suma peniazného trestu pripadla Statu.

Zmeny v ukladani pefiazného trestu priniesla novela prijata zdkonom ¢. 63/1956 Zb.. Podla
novelizovaného znenia mohol std ulozit’ spolu s trestom odnatia slobody tiez penazny trest, ak
prejavil pachatel’ imyselnym trestnym ¢inom nepriatel’stvo k 'udovodemokratickému poriadku
alebo ak spachal trestny ¢in zo ziskuchtivosti. Opédtovne sa normativne zakotvila vyluka z
ukladania pefiazného trestu pre pripad, ak je zrejmé, Ze by bol nevymozitel'ny. Pefiazny trest
nebolo mozné ulozit’ vedl'a trestu prepadnutia majetku. Penazny trest sa od 1. januéara 1957
vymeriaval sumou od 100 kortin do 50.000 korin. Nové rozpétie zdkonnej sadzby vychadzalo
tak zo zmeny ekonomicko-politickych pomerov, ako aj z ucelu peniazného trestu.

18 MIRICKA, A. - SCHOLZ, O.: Zikon o tfestnim soudnictvi nad mladezi. Komentované zakony Ceskoslovenské republiky.
Praha}: Kompas, 1932. s.,41.
19 SIMAK, J. - DOLENSKY, A.: Trestni zakon a Trestni fad. Praha : Orbis, 1951. s. 128.
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Ak sud ukladal vedl'a trestu doasného odnatia slobody aj peniazny trest, musel zaroven urcit’
pre pripad jeho nevymozitel'nosti nahradny trest odnatia slobody. Nahradny trest spolu s
trestom docCasného odnatia slobody nesmel dohromady presahovat” hornu hranicu zakonnej
sadzby o viac nez o Stvrtinu. Pri vymere ndhradného trestu prihliadal sid na osobné pomery
pachatel'a a na vySku ulozeného penazného trestu (§ 49 trestného zakona zroku 1950).
Nahradny trest za trest pefiazny sid nemohol ulozit’ mladistvému (§ 60 ods. 3 trestného zakona
z roku 1950).

Trestny zakon z roku 1950 upravoval v § 50 aj rucenie za nevymozitelny penazny trest. Std
mohol vyslovit, Ze za nevymozitelny penazny trest ulozeny pachatelovi ru¢i aj majitel
sukromného podniku, pri prevadzke ktorého bol trestny ¢in spachany alebo osoba zodpovedna
za vedenie takého podniku, ak z nedbanlivosti prispeli na spachanie trestného ¢inu.

3. Periazny trest v rokoch 1962 — 2005

Moznost ukladania penazného trestu podl'a zakona ¢. 140/1961 Zb. Trestny zakon (d’alej len
,»Trestny zakon z roku 1961°) bola ukotvena v § 27 pism. g) tohto zakona. V porovnani
s trestnym zakonom z roku 1950 sa v pévodnom zneni nového kdédexu neupravoval nahradny
trest odiatia slobody ani ru€enie pre pripad nevymozitel'nosti pefiazného trestu. Penazny trest
nebolo mozné ulozit’ popri ndpravnom opatreni ani popri prepadnuti majetku. Zakonna vymera
penazného trestu sa ur€ovala od 500 korun do 50.000 korun. Penazny trest mohol sud ulozit’
ako trest samostatny alebo ako trest vedl'ajsi.

Zakotvenim moznosti uloZenia peniazného trestu v pozicii samostatného trestu sa sledovalo
dosiahnutie ucelu trestu predovsetkym vtedy, ak sa pachatel’ dopustil trestného ¢inu z0
ziskuchtivosti alebo ak trestny Cin svedcCil o inych nedostatkoch vo vztahu pachatela
k cudziemu majetku (najmi hospodarske, majetkové a vieobecne nebezpedné trestné &iny).?
UloZenie samostatného petiazného trestu teda prichadzalo do tvahy v pripade, ak Trestny zdkon
v osobitnej ¢asti uloZenie tohto trestu dovol'oval a vzh'adom na povahu spachaného trestného
¢inu a moznosti napravy pachatel’a uloZenie iného trestu na dosiahnutie ucelu trestu nebolo
potrebné.

Popri inom treste mohol std ulozit’ penazny trest podl'a § 53 ods. 2 Trestného zakona z roku
1961 v pripade, ak pachatel iimyselnou trestnou Cinnostou ziskal alebo sa snaZzil ziskat
majetkovy prospech. V tomto pripade mal penazny trest vhodne doplilovat’ iny trest. Takéto
pouzitie penazného trestu mohlo mat’ vyznam 1 pre postihnutie prospechu, ktory pachatel’ ziskal
trestnou ¢innostou, ak takyto prospech nebolo mozné postihnut’ trestom prepadnutia veci ani
obc¢ianskopravnou nahradou Skody. Myslelo sa najmi na trestny ¢in $pekulécie, trestny Cin
poskodenia spotrebitel’a, ¢i na pripady pachatel'ov, ktori zasantro¢ili veci prijaté ako uplatky.?

Pri vymere peniazného trestu sud obligatorne prihliadal na osobné a majetkové pomery
pachatela. Popritom bolo potrebné prihliadat’ aj na v§eobecné zésady ukladania trestov. Osobné
pomery sa tykali veku, stavu, rodiny, povolania a podobne. Majetkové pomery sa tykali
majetku a zarobku.?? Pemiazny trest sa neukladal v pripade, ak bolo zrejmé, ze by bol
nevymozitel'ny. Mladistvému mohol sud ulozit’ pefiazny trest len v pripade, ak bol zarobkovo
¢inny. Vymozena suma penazného trestu pripadala v kazdom pripade Statu.

Podmienky ukladania penazného trestu vyznamne menila novela ¢. 56/1965 Zb. t¢inna od
1. augusta 1965. Penazny trest vo vymere od 500 korun do 50.000 kortin mohol sud ulozit, ak
pachatel’ imyselnou trestnou ¢innost’ou ziskal alebo sa snazil ziskat’ majetkovy prospech. Bez
splnenia tychto podmienok mohol sud ulozit’ penazny trest iba v pripade, ak Trestny zdkon v

20 DOLENSKY, A. - HATALA, V. - KUDLIK, A. - NOVOTNY, O. - SOLNAR, V.: Ceskoslovenské trestné pravo.
Vseobecna Cast’. Bratislava : Osveta, 1964. s. 218.

21 DOLENSKY, A. - HATALA, V. - KUDLIK, A. - NOVOTNY, O. - SOLNAR, V.: Ceskoslovenské trestné pravo.
Vseobecna Cast’. Bratislava : Osveta, 1964. s. 218-219.

2 pPANICEK, F.: Komentar k § 53 Trestného zikona. In: PANICEK, F. a kol.: Trestny zakon, Trestny poriadok a s nimi
stvisiace predpisy. Bratislava : Obzor, 1966. s. 89.
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osobitnej Casti uloZenie tohto trestu dovol'oval. Ako samostatny trest sa pefiazny trest mohol
ulozit’, ak vzhl'adom na povahu spachaného trestného ¢inu a moznosti napravy pachatel’a
uloZenie in€ho trestu na dosiahnutie ucelu trestu nebolo potrebné. Zakonodarca dovodil, ze v
praxi sa ukdzalo, ze pri niektorych trestnych ¢inoch, pripadne u niektorych pachatel'ov, nebola
nebezpecnost’ ¢inu pre spolocnost’ dostato¢ne vyjadrena bez moznosti postihnit’ pachatel’a i
trestom majetkovej povahy. Naproti tomu pri niektorych pachateloch postacovalo pre
vyjadrenie nebezpecnosti ich Cinu pre spolocnost’ postihnutie len samostatnym trestom
majetkovej povahy.

Novelou vykonanou zakonom ¢. 56/1965 Zb. sa opédtovne zaviedol ndhradny trest odnatia
slobody. Hrozba, ze nahradny trest sa vykond, mala podl'a mienky zdkonodarcu posobit’ na
odsudené¢ho, aby penazny trest vykonal. Ak teda sud ukladal penazny trest, mal ustanovit’
nahradny trest odnatia slobody az na jeden rok pre pripad, ze by vykon penazného trestu mohol
byt’ zmareny. Obava zo zmarenia vykonu tohto trestu existovala napriklad u osob, pri ktorych
existovalo riziko odchodu z republiky. Nemuselo ist’ o pripady, kedy by sa pefiazny trest stal
nevymozitelny. Nahradny trest nesmel ani spolu s uloZenym trestom odnatia slobody
presahovat’ hornu hranicu trestnej sadzby.

Novela ¢. 175/1990 Zb. reflektovala zmenu spolo¢enskych pomerov a ukladanie penazného
trestu opdtovne vyznamne modifikovala. Zakonna vymera trestnej sadzby sa ustalila v sume od
2.000 korin do 1.000.000 korun. Zakonodarca bol ktomuto opatreniu motivovany
nevyhnutnost’ou reflexie rastu cien, miezd a platov a prejavmi inflacie. Vymera penazného
trestu sa nemenila takmer 30 rokov. To bolo dévodom, preCo bolo nevyhnutné ciastky
penazného trestu navysit. Modifikaciu doznali i podmienky ukladania trestu. Bez podmienok
podla § 53 ods. 1 trestného zakona z roku 1961 bolo mozné ulozit’ penazny trest aj v pripade,
ze sa ukladal za trestny ¢in, pri ktorom hornad hranica trestnej sadzby odnatia slobody
neprevysovala tri roky, a vzh'adom na povahu spachaného trestného ¢inu a moznost’ napravy
pachatela sa trest odiatia slobody sucasne neukladal. Moznost' ukladat’ penazny trest sa
Vv stilade s prezentovanymi zdmermi rozsirila tak, aby ho bolo mozZno ukladat’ za imyselné
a nedbanlivostné trestné ¢iny, i ked’ majetkovy motiv nebol dany, pokial’ sa trest odnatia
slobody sucasne neukladal. Sid mohol povolit’ splédcanie penaZzného trestu v primeranych
mesacnych splatkach. Moznost’ stanovenia splatok uz vo vyroku rozsudku bola zavedena ako
reakcia na zruSenie trestu napravného opatrenia. Maximalna vymera ndhradného trestu odiatia
slobody sa zvysila z jedného roka na dva roky.

Vyznamné zmeny Trestného zékona z roku 1961 priniesla normativna uprava penazného
trestu od 1. oktobra 1994 (novela ¢. 248/1994 Z. z.). Zmena vymery z pévodného rozmedzia
2.000 kortn az 1.000.000 korun na 5.000 kortin az 5.000.000 kortin sa odovodnila rastom cien
a potrebou efektivneho postihu bezdovodného obohacovania vzislého z pachania majetkove;j
a ekonomickej trestnej ¢innosti, ktord v tomto obdobi sposobovala velké ekonomické Skody.
Vymera nahradného trestu odiatia slobody sa po novom kvantifikovala maximalne piatimi
rokmi. Do istej miery sa modifikovali i podmienky ukladania fakultativneho penazného trestu.

ITI. PENAZNY TREST DE LEGE LATA
1. Zakladné vychodiska

Penazny trest je v stcasnosti najvyuZzivanej$im trestom, ktory nie je spojeny s odnatim
slobody. Tento trest predstavuje jednu z vyznamnejsich a v§eobecne akceptovanych alternativ
ku kratkodobym trestom odnatia slobody. Z hl'adiska charakteru postihu mozno penazny trest
vymedzit’ ako trest postihujuci majetok pachatela tym, Ze ulozené petiazna suma, ktorej vysku
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uréi sud, zmensuje jeho majetok.?® Pefiazny trest bol podl'a dostupnych $tatistik v roku 2018
ulozeny spolu 2528 krat, v roku 2019 spolu 3016 krat a v roku 2020 spolu 2554 krat.?*

Préavna uprava peniazného trestu je obsiahnuta najma v § 56 az § 57 a § 114 az § 116 zakona
¢. 300/2005 Z. z. Trestny zakon (d’alej len ,, Trestny zakon®), v § 15 zakona ¢. 91/2016 Z. z.
0 trestnej zodpovednosti pravnickych osob. Vykon peniazného trestu upravuje § 429 az § 433
Trestného poriadku.?® Suvisiacu problematiku uznavania a vykonu rozhodnuti o pefiaznej

v

sankcii v Europskej Unii upravuje najmid zakon ¢. 183/2011 Z. z. 0uznavani a vykone

rozhodnuti 0 peniaznej sankcii v Europske;j inii.?

2. Ukladanie pefiaZného trestu dospelym pachatelom

Podmienky ukladania penazného trestu dospelému pachatelovi upravuju § 56 a § 57
Trestného zakona. Petlazny trest mozno ulozit’ v dvoch samostatnych situaciach.

V prvom pripade mozno penazny trest ulozit’ popri treste odnatia slobody, pripadne popri
inom alternativnom treste. V tejto pozicii sa penazny trest stane doplnkom k tzv. trestu
hlavnému v pripadoch, kedy sud odsudzuje pachatel’a imyselného trestného ¢inu, ktorym ziskal
alebo sa snazil ziskat’ majetkovy prospech.

V druhom pripade, bez splnenia vysSie uvedenych podmienok, méze sid ulozit’ petiazny
trest za precin, ak vzhl'adom na povahu spachaného precinu a moznost’ napravy pachatela trest
odnatia slobody neuklada.?” Penazny trest vSak nemozno ulozit za akykolvek preéin.
Obmedzenie pre ulozenie penazného trestu ako samostatného druhu trestu pri precine mozno
vyvodit’ z § 34 ods. 6 Trestného zédkona, podl'a ktorého za trestny €in, ktorého horna hranica
trestnej sadzby trestu odnatia slobody ustanovena v osobitnej ¢asti zakona prevySuje pat rokov,
musi sud ulozit’ trest odnatia slobody, ak tento zdkon neustanovuje inak. Pefilaznymi trestami
teda mozno trestat’ len preciny, ktorych horna hranica trestnej sadzby nepresahuje pat’ rokov.
V tomto pripade predstavuje peniazny trest plnohodnotnu alternativu ku kratkodobému trestu
odnatia slobody, z Coho vyplyva jeho teoretickd kvalifikacia ako rydzo alternativneho trestu.

Pre uloZenie petiazného trestu ako alternativneho trestu je nevyhnutné skimanie povahy
spachané¢ho pre€inu. Sud v procese aplikacie sudcovského uvazenia berie do tivahy sposob
spachania ¢inu a jeho nasledok, zavinenie, pohnutku, pritazujice okolnosti, polahcujuce
okolnosti, osobu pachatel’a, jeho pomery a moznost’ jeho napravy. Sud pri uréovani druhu trestu
a jeho vymery prihliadne aj na to, Ze pachatel trestného ¢inu ziskal trestnym ¢inom majetkovy
prospech. Nevyhnutny faktor, ktory vyznamne ovplyviiuje usudok sudu o uloZeni peniazného
trestu, predstavuje charakter trestnej c¢innosti. Z logiky veci apotreby reflexie zaujmov
spolo¢nosti vyplyva, Ze uloZenie peniazného trestu bude namieste najméa v pripade majetkove;j
kriminality. Neznamena to vSak, Ze ukladanie petiaZzného trestu mozno redukovat’ len na
majetkové trestné Ciny. Takéto zuzenie by bolo v rozpore s pravno-filozofickymi vychodiskami
roz§irovania pouzivania hmotnopravnych alternativ. Penazny trest je podla sidnej praxe
vhodny jednak ako samostatny trest, jednak v kombinécii s inymi druhmi trestu nespojenymi s
odnatim slobody, aj pri trestnych ¢inoch majetkovo indiferentnych. V konkrétnostiach sa ma
na mysli najmé kriminalita os6b doposial’ bezithonnych. Mé6zZe ist’ o menej zavazné delikty,
najmé nedbanlivostné. V tychto pripadoch mnohokrat postaci ulozenie penazného trestu ako
sankcie samostatnej, vystupujucej v pozicii klasickej alternativy k nepodmiene¢nému trestu
odnatia slobody. Na tato skupinu trestnych ¢inov sa potom spravidla vztahuje § 56 ods. 2

2 KLATIK, J.: Penazny trest. In: KLATIK, J. a kol.: Trestné pravo hmotné. Veobecna &ast. Plzeii : Ale§ Cenék, 2018. s.

274.

Pripis Ministerstva spravodlivosti Slovenskej republiky sp. zn. 181/2021-141-1 zo dna 21. aprila 2021.

%5 Pozri ZAHORA, J.: Vykonavacie konanie. In: IVOR, J. - POLAK, P. - ZAHORA, I.: Trestné pravo procesné II. Bratislava
: Wolters Kluwer, 2017. s. 342-343.

% pozri KLIMEK, L.: Uznavanie a vykon rozhodnuti o pefiaznej sankcii v EU; aplikacia v Slovenskej republike. In: Justi¢na
revue, 63, 2011, 12, s. 1676-1685.

27§ 56 ods. 2 Trestného zakona.
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Trestného zakona (na rozdiel od § 56 ods. 1 Trestného zadkona, ktory upravuje ulozenie
petiazného trestu za imyselny trestny ¢in majetkovej povahy).?®

Sud by mal pri ukladani pefiaznej alternativy d’alej vziat’ na zretel’ osobné pomery pachatela,
najmé jeho vek, osobny stav a rodinné pomery. Namieste je skumat aj predchadzajuce
odsudenia a taktieZ moznosti napravy (resocializacie), ktord sa ulozenim takéhoto druhu trestu
sleduje. Dolezité je, ze ulozenie a zaplatenie peiazného trestu nemusi priamo stvisiet’ s vySkou
majetkového prospechu ziskaného trestnou ¢innostou. Penazny trest je spdsobily postihnat
akykol'vek majetok pachatela trestného ¢inu bez ohl'adu na skutoc¢nost, ¢i bol nadobudnuty
trestnou ¢innost’'ou.

Sud by mal kvantifikovat’ pefiazny trest tak, aby adekvatne postihoval majetok pachatel’a,
stCasne aby reflektoval zasady ukladania trestov uvedené v § 34 Trestného zdkona a aby
reSpektoval normativnu tpravu v § 56 a § 57 Trestného zédkona. Trestny zakon kategorickym
sposobom predpisuje rozmedzie, v ktorom sa mozno pri urovani vysky peinazného trestu
pohybovat. Vymera penazného trestu nemoze byt znizovana alebo zvySovand mimo ramec
rozpitia sadzby.? Sud je opravneny uloZit peiazny trest v rozpiti od 160 € do 331.930 €,
pricom v legislativnom procese je v sucCasnosti ndvrh na zvySenie tejto hornej hranice
petiazného trestu az na 1.600.000 €°. Tato vymera umoziuje dostatoénii diferenciaciu a
dovol'uje dostatocne citel'ny postih tam, kde budu splnené predpoklady na uloZenie tohto druhu
trestu. Zakon vSak blizSie smernice pre stanovenie konkrétnej vymery v tomto rozpiti
nevymedzuje.®! Pri zvazovani vymery pefiazného trestu sud nevyhnutne prihliada na osobné a
majetkové pomery pachatel'a. Znamena to, ze siid by mal skiumat’ nielen existenciu hnutel'ného
alebo nehnutel'ného majetku pachatela, pripadne inych aktiv, ale aj zavizky ktoré by
potencidlne alebo aj redlne mohli ovplyviiovat’ moznost’ zaplatenia urcenej vysky penazného
trestu. Pri stanoveni vysky peniazného trestu by mal sud zohl'adnit’ aj rozsah trestného ¢inu a
majetkovy prospech, ktory pachatel’ ziskal alebo sa snazil ziskat. Stid by mal vziat’ na zretel
tiez povinnost’ na nahradu $kody aj jej rozsah. Penazny trest totiz nemozno ulozit’, ak by sa tym
zmarila moZnost’ ndhrady Skody spdsobenej trestnym ¢inom. Nie je bez vyznamu ani fakt, Ze
petiazny trest moze mat’ vo vel’kej miere vplyv aj na rodinu pachatela a jeho blizke osoby, ¢o
do istej miery koliduje®? so zasadou personality trestu normativne objektivizovanou v § 34 ods.
3 Trestného zékona. Podl'a predmetného ustanovenia mé trest postihovat’ iba pachatela tak,
aby bol zabezpeceny ¢o najmensi vplyv na jeho rodinu a jemu blizke osoby. Je zrejmé, Ze
uloZeny penazny trest nemusi mat’ bezprostredny vplyv vyluéne na pachatela, ale moze
postihovat’ aj blizke osoby a €lenov domécnosti, voci ktorym ma pachatel’ vyZivovaciu
povinnost’. Z uvedené¢ho dovodu by mali byt’ v ramci trestného konania prednostne a dostatocne
zistené majetkové pomery pachatel’a. Potreba dostatoéného zistenia pomerov pachatela suvisi
aj s d’al§im zdkonnym limitom, ktory zakazuje sudu ulozit’ pefiazny trest v pripade, ak je zrejmé,
ze ho odsudeny nebude schopny zaplatit’.

Pri ukladani petiazného trestu vychadza sud v zasade z predpokladu, Ze odstideny ho zaplati
naraz. Od tohto pravidla sa v zakonom ustanovenom pripade pripista odchylka. Ak je vyska
penazného trestu vzhladom na osobné a majetkové pomery pachatela privysoka, sud je
opravneny rozhodnut, ze odsudeny zaplati penazny trest v mesac¢nych splatkach. V takom

28 Porovnaj rozsudok Krajského stidu Trnava sp. zn. 3T0/97/2018 zo dia 07. marca 2019.

2 R 4/1967.

30 1P/2021/744 Zakon, ktorym sa meni a doplia zékon &. 300/2005 Z. z. Trestny zékon v zneni neskorsich predpisov a o
zmene a doplneni niektorych zdkonov.

31 ZEMAN, S.: Aplikacia pefiazného trestu v Slovenskej a Ceskej republike. 1. ¢ast’. In: Bulletin slovenskej advokécie :

mesacnik Slovenskej advokatskej komory, 20, 2014, 5, s. 14.

Podl'a niektorych autorov predstavuje pefiazny trest vynimku zo zasady, ze trest by mal predstavovat’ osobnl ujmu

pachatela trestného ¢inu. Pozri NAVRATILOVA, J.: Druhy tresti. In: JELINEK, J. a kol.: Trestni pravo hmotné. Praha :

Leges, 2010. s. 383. Naopak, podla inych nazorov sa tento druh trestu v kontexte postihu inych 0s6b v kone¢nom dosledku

az tak neliSi od inych druhov trestov, pretoze pri kazdom druhu trestu mozno néjst’ okruh I'udi, ktori si ulozenim toho-

ktorého trestu postihnuti. Pozri STREMY, T. - KLATIK, J.: Alternativne tresty. Bratislava : C. H. Beck, 2018. s. 134.

32
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pripade sud sucasne v rozsudku ur¢i vySku mesac¢nych splatok a dobu, v ktorej ma byt’ peniazny
trest zaplateny. Trestny zakon v tomto smere ustanovuje maximalny casovy cenzus. Sudne
konkretizovana doba na thradu penazného trestu nesmie byt dlhsia ako jeden rok od
pravoplatnosti odsudzujticeho rozsudku. Aj z tohto pravidla sa v stilade s § 430 ods. 1 pism. b)
Trestného poriadku pripusta vynimka. Ak je pachatel'ovi ulozeny penazny trest vo vyssej sume
ako 16.590 €, moze sud povolit’ jeho splacanie v splatkach tak, aby bol zaplateny najneskor do
dvoch rokov odo dna, ked rozsudok nadobudol pravoplatnost’. Takéto odlozenie je vSak
kumulativne podmienené navrhom odstideného a existenciou ddlezitych dovodov.®® Predseda
senatu musi pri postupe podl'a § 430 ods. 1 pism. b) Trestného poriadku zaroven urcit’ jednotlivé
splatky a ich vysku tak, aby boli dané lehoty dodrzané. Splatky nemusia byt, na rozdiel od
postupu podl'a § 56 ods. 3 Trestného zakona, uréené podla mesiacov.®* Rozhodovanie sudu
0 povoleni splatok je v kazdom pripade fakultativnej povahy, z ¢oho je zrejmé, ze sud by mal
uprednostinovat’ ulozenie penazného trestu vo forme jednorazového zaplatenia. Len
Vv pripadoch, ak jednorazové zaplatenie nie je mozn¢, sud povoli zaplatenie peiiazného trestu aj
v splatkach.®

Trestny zakon reaguje aj na pripady umyselného zmarenia vykonu ulozené¢ho penazného
trestu. Obligatornou sucast'ou rozsudku znejiiceho na zaplatenie pefiazného trestu je aj vyrok
0 ulozeni ndhradného trestu odnatia slobody. Nahradny trest odnatia slobody by v tomto
pripade mal plnit odstrasujucu funkciu vtom zmysle, ze jeho wUfelom by malo byt
odradenie pachatel’a od nesplnenia primarnej povinnosti zaplatit’ penazny trest.

Néhradny trest odnatia slobody mozno ulozit’ aZ na dobu piatich rokov. V pripade, ak sa
penazny trest uklada popri treste odnatia slobody, teda nie ako alternativny trest, ulozeny
nahradny trest nesmie spolu so skor ulozenym trestom odnatia slobody presahovat’ zdkonom
dovolent hranicu trestnej sadzby pri konkrétnom trestnom ¢ine. V pripade, ak by nahradny trest
presiahol uvedent hranicu, alebo ak je petiazny trest ukladany popri treste odnatia slobody na
dozivotie, sid ndhradny trest neulozi. Nahradny trest musi byt’ v kazdom pripade ukladany v
stlade so zasadami ukladania trestov a musi byt i spravodlivo a objektivne proporcionalny k
vymere ulozeného petiazného trestu. Najvyssi std Slovenskej republiky v pravnej veci vedene;j
pod sp. zn. 6To/11/2019 povazoval za neadekvatne, aby nahradny trest odnatia slobody vo
vymere desat’ mesiacov mal sluzit’ ako odstraSenie a zaroven motivacia na to, aby obzalovani
zaplatili penazny trest vo vyske 1.000 €. Pomer zavaznosti a dosledkov tychto trestov povazoval
Najvyssi sud Slovenskej republiky za nevyvazeny. Pri Givahdch o primeranosti vymery
nahradného trestu je potrebné citlivo zvazovat’ zdvaznost’ a rozsah zasahu do osobnej slobody
pachatela vo forme odiiatia slobody, ak peniazny trest pachatel’ tumyselne nezaplati. Hlavnym
zmyslom ndhradného trestu v zmysle § 57 ods. 3 Trestného zdkona totiz nie je generalna ¢i
individualna prevencia a dokonca ani moréalne odsudenie spolo¢nostou. Nahradny trest v
zmysle § 57 ods. 3 Trestného zakona prioritne plni funkciu hrozby (ak penazny trest nezaplati
,»p0jde do vdzenia*) a zaroven motivacie (zaplatit’ pefiazny trest, a tak sa vyhnut’ ,,vdzeniu®),
¢o ma pachatela ,,donutit" petiazny trest zaplatit. Nemozno preto nahradné tresty odnatia
slobody (§ 57 ods. 3 Trestného zakona) ukladat’ v proporciondlne nevyvazenych vymerach k
pefiaznym trestom.*®

Zaplatena suma penazného trestu pripada s poukazom na § 57 ods. 2 Trestného zakona $tatu.
V odsudzujucom rozsudku znejlicom na zaplatenie peiiazného trestu je vSak urcend len vyska
penazného trestu. Postup pri vykone penazného trestu, napriklad uréenie doby, v ktorej je

3 Pozri STEFANKOVA, S.: Pefiazny trest. In: MADLIAK, J. - MIHALOV J. - STEFANKOVA S.: Trestné pravo hmotné I.
vieobecna Gast’. Kogice : Univerzita Pavla Jozefa Safarika v Kogiciach, 2011. s. 350.

3 Podobne ZEMAN, S.: Aplikacia pefiazného trestu v Slovenskej a Ceskej republike. 2. ¢ast. In: Bulletin slovenskej
advokacie : mesacnik Slovenskej advokatskej komory, 20, 2014, 6, s. 16.

% TOBIASOVA, L.: Komentar k § 56 Trestného zakona. In: BURDA, E. - CENTES, J. - KOLESAR, J. - ZAHORA, J. a kol.
Trestny zakon. VSeobecna cast’. Komentar. 1. diel. Praha: C. H. Beck, 2010, s. 424.

3% Rozsudok Najvyssieho sudu Slovenskej republiky sp. zn. 6To/11/2019 zo diia 03. marca 2021.
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potrebné penazny trest uhradit’, obsahuje uprava vykonavacieho konania. Po tom, ako sa
rozsudok ukladajuici peniazny trest stane vykonate'nym, sud vyzve odsideného, aby ho zaplatil
V lehote 15 dni odo dna dorucenia vyzvy s poucenim, Ze inak bude nariadeny vykon ndhradné¢ho
trestu odiiatia slobody. Pefiazny trest sa plati na Gcet stdu/Statnej pokladnice. Konkrétna
identifikécia Gctu byva sucastou vyzvy na zaplatenie pefilazného trestu. Vo vyzve st obvykle
uvedené aj d’alSie platobné udaje, napriklad Specificky symbol alebo variabilny symbol.

Vykonanim penazného trestu, teda jeho zaplatenim, dochddza k zahladeniu odsudenia podl'a
§ 92 ods. 2 Trestného zakona. Pravny dosledok zahladenia odsudenia predstavuje fikcia
neodsudenia pachatel’a.

3. Ukladanie penazného trestu mladistvym pachatel’om

Trestny zakon v § 109 pism. b) umoziuje ulozit’ peniazny trest aj mladistvému pachatel’ovi.
Zakonna uprava ukladania peniazného trestu mladistvym pachatel'om je obsiahnuta v § 114 az
§ 116 Trestného zakona. Pri peniaznom treste ukladanom mladistvému pachatel’'ovi vystupuje
do popredia vo zvySenej miere prvok individudlnej prevencie zameranej na resocializaciu a
rehabilitaciu mladistvych pachatelov.?’

Podmienky ukladania penazného trestu mladistvym pachatel'om st v podstate rovnaké ako
Vv pripade dospelych pachatelov. Zasadny rozdiel predstavuje len odliSna limitacia vysky
penazného trestu a istd extenzia predpokladov jeho ulozenia. Mladistvému pachatel'ovi mozno
ulozit’ penazny trest v znizenom rozmedzi od 30 € do 16.950 €. Stcasne plati, ze penazny trest
je mozné mladistvému ulozit, ak je zdrobkovo ¢inny alebo to jeho majetkové pomery
umoznuju. Zarobkova ¢innost’ a majetkové pomery sa u mladistvého pachatela posudzuju
Vv Case rozhodovania o ulozeni peniazného trestu, nie v ¢ase spachania skutku.

V pripade umyselného zmarenia ulozeného peiiazného trestu sud mladistvému urci ndhradny
trest odiatia slobody az na jeden rok. Néhradny trest nesmie spolu s povodne ulozenym trestom
odnatia slobody presiahnut’ hornu hranicu trestnej sadzby zohl'adnujuc zasady ukladania trestov
mladistvym s poukazom na § 117 ods. 1 Trestného zakona.

Trestny zdkon umoznuje v pripade mladistvych pachatelov tzv. nahradenie penazného
trestu. Po pravoplatnosti rozhodnutia, ktorym bol mladistvému uloZeny peniazny trest, moZe sud
rozhodnut’ po vyjadreni mladistvého, Ze jeho zaplatenie alebo nevykonany zvySok sa nahradi
tym, Ze mladistvy odsideny vykond vSeobecne prospesni ¢innost” v rdmci probacného
programu. Pracu v rdmci vSeobecne prospesSnej cinnosti prideli mladistvému probacny
a mediacny Uradnik. V aplikacnej praxi sa toto ustanovenie vyuZziva najmé v pripadoch, kedy
mladistvy nie je schopny zaplatit’ uloZeny penazny trest pre okolnosti, ktoré nastali nezavisle
na jeho voli

V pripade mladistvych pachatelov umoznuje § 115 Trestného zdkona podmienecny odklad
vykonu penazného trestu. Tento inStitat je normative konstruovany ako fakultativny, pricom
umoziuje stdu rozhodnut’ o podmieneénom odklade vykonu penazného trestu v dvoch
alternativne vymedzenych hmotnopravnych situdciach. V prvom pripade méze sid od vykonu
penazného trestu podmienecne upustit, ak vzhladom na osobu mladistvého, najmi s
pripadu, mé za to, Ze ucel trestu sa dosiahne aj bez jeho vykonu. V druhej situacii moze sud
tuto pravomoc realizovat’ pre pripad, Ze prijme zaruku za napravu mladistvého a ak vzhl'adom
na vychovny vplyv toho, kto zaruku pontikol, ma za to, Ze ucel trestu sa dosiahne aj bez jeho

3 KLATIK, J.: Pravna Uprava pehazného trestu v slovenskom trestnom prave hmotnom. In: KALVODOVA, V. -
FRYSTAK, M. - PROVAZNIK, I. (eds.): Trestni pravo /stile/ v pohybu. Pocta Vladimiru Kratochvilovi. Brno :
Masarykova univerzita, 2018. s. 207. V stvislosti s ukladanim pefiazného trestu sa vSak vyskytli aj kritické nazory
poukazujiice na nizku efektivitu tohto trestu. Pozri TUROSIKOVA, A.: Alternativne tresty pre mladistvych — vyhody
anevyhody. In: Acta Facultatis Iuridicae Universitatis Comenianae : recenzovany vedecky ¢asopis Pravnickej fakulty UK,
prispevky z medzinarodného vedeckého semindra "Sankcie - trestnopravne a kriminologické podnety pre trestnu politiku”,
Bratislava, 4. aprila 2016, 35, 2016, mimoriadne ¢islo, s. 128.
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vykonu. Uvedené podmienky suvisia najmad so snahou zékonodarcu akcentovat’ vychovny
vplyv trestu na mladistvého. Analyzovanym inStititom sa sudu v podstate zveruje moznost’
posudit’ prostredie, v ktorom mladistvy Zije, pripadne prijat’ zaruku doveryhodnej osoby, a na
tomto podklade uplatnit’ alternativny prostriedok miernejSej povahy. Povolenie podmiene¢ného
odkladu peniazného trestu sa netyka vykonu ostatnych trestov ulozenych popri pefiaznom treste,
ak sud nerozhodol inak.

Sud pri podmiene¢nom odlozeni vykonu peniazného trestu ur¢i mladistvému odsudenému
skuSobnu dobu az na tri roky. SkuaSobna doba zaina plynut’ dilom nasledujucim po dni
nadobudnutia pravoplatnosti rozsudku. Zaroven moéze sid mladistvému ulozit primerané
obmedzenia a povinnosti smerujuce k tomu, aby viedol riadny Zivot, a povinnost’ podrobit’ sa
kontrole technickymi prostriedkami. Nariadit’ kontrolu technickymi prostriedkami je mozné, ak
st splnené podmienky podl'a osobitného predpisu.®® Na rozhodovanie o osvedéeni v skusobnej
dobe sa na zéklade vnutorného odkazu obsiahnutého v § 116 ods. 3 Trestného zakona pouziju
ustanovenia o podmiene¢nom odsudeni. Ak sa teda mladistvy v skisobnej dobe osved¢i, hl'adi
sa neho, akoby nebol odstudeny.

IV. PENAZNY TREST V RAKUSKU
1. Hmotnopravne aspekty

Penazné tresty (Geldstrafen) st vychodiskovo upravené v § 19 raktskeho Trestného zakona
(Strafgesetzbuch, StGB). Penazny trest ma v systéme rakuskeho trestného prava omnoho
vyznamnejSie postavenie nez v nasom zakonodarstve. StGB v komparacii so slovenskym
Trestnym zdkonom nezakotvuje tak Siroky diapazon alternativnych trestov. Raktiska uprava
sice pocita so sankciou v podobe verejnoprospeSnych prac, pripadne s trestom domaceho
vézenia, neupravuje ich vSak ako samostatné alternativne tresty. Napriklad verejnoprospesné
prace su upravené v suvislosti s odklonmi (Diversion) a trest domaceho vdzenia sa upravuje
ako spdsob vykonu trestu odiiatia slobody.*

Metodika kvantifikacie pefiazného trestu je predmetom tpravy § 19 ods. 1 a ods. 2 StGB.
Pri vymeriavani petlazné¢ho trestu rakusky zakonodarca zvolil systém dennych sadzieb
(Tagessdtzen). Minimalna vymera trestu predstavuje dve denné sadzby. Urenie poctu dennych
sadzieb zavisi v konkrétnom pripade od osobnych pomerov a ekonomickej situcie (prijmu)
odstudeného. Ucelom systému dennych sadzieb je zabezpelit rovnomerné zataZenie
odsudenych, ktorych prijmy a majetkové zabezpecCenie sa mdézu (modze) liSit od pripadu
k pripadu.®® Pre skiimanie osobnych pomerov a ekonomickej situdcie je rozhodujiici okamih
vydania rozsudku sudu prvej inStancie. StGB Vv tomto smere ustanovuje urcité normativne
minimum a maximum. Denna sadzba penazného trestu je ustanovena v minimalnej vyske
Styroch eur, pricom maximalna vySka sa kvantifikuje hranicou péat tisic eur. Horna hranica
poctu dennych sadzieb sa vo vieobecnej Casti StGB neustanovuje,*’ vyplyva z normativne;
upravy jednotlivych trestnych ¢inov systematizovanych v osobitnej Casti StGB. V zékladnej
skutkovej podstate ¢ini spravidla 360 alebo 180 dennych sadzieb, vynimoéne 60*? alebo 720
dennych sadzieb. V kvalifikovanych skutkovych podstatach je maximalna vymera vyssia.
Napriklad za trestny ¢in sprenevery (§ 133 StGB) mozno ulozit’ peniazny trest az vo vyske 360
dennych sadzieb. Za hanobenie §tatu a jeho symbolov (§ 248 ods. 1 StGB) sa horna hranica
penazného trestu kvantifikuje sumou 720 dennych sadzieb. Trestny ¢in ohovérania (§ 111 ods.
1 StGB) sa v zakladnej skutkovej podstate tresta vymerou az 360 dennych sadzieb, pricom

38
39

Zakon €. 78/2015 Z. z. o kontrole vykonu niektorych rozhodnuti technickymi prostriedkami.

Porovnaj SCERBA, F.: Alternativni tresty a opatieni v nové pravni upravé. Praha : Leges, 2014. s. 287.

40 Porovnaj https://www.oesterreich.gv.at/themen/dokumente_und_recht/strafrecht/8/2/Seite.2460702.html.

4 Rovnako KALVODOVA, V.. Trestnépravni sankéni systémy v mezinarodnim srovnani. In: Casopis pro pravni védu
a praxi. 7, 1999, 3, s. 272.

42 SCERBA, F.: Alternativni tresty a opatieni v nové pravni tpravé. Praha : Leges, 2014. s. 289.
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Vv kvalifikovanej skutkovej podstate (§ 111 ods. 2 StGB) zan mozno ulozit’ penazny trest az vo
vyske 720 dennych sadzieb.

Studne objektivizovana vyska dennej sadzby mdze byt s poukazom na § 31a ods. 2 StGB
znizend, ak dodatoc¢ne (ex post) dojde k zmene osobnych pomerov alebo ekonomickej situdcie
odsudeného, ktora nie je iba nepodstatnd. Nasledna moderacia povodnej vysky penazného
trestu vsak nie je pripustnd najmi v pripade, ak si odsudeny situdciu zhorsil umyselnym
konanim.

Podmienky ukladania penazného trestu namiesto trestu odnatia slobody upravuje § 37 StGB.
Trest odiiatia slobody mozno alternovat’ penaznym trestom v dvoch situaciach.

Namiesto trestu odnatia slobody mozno ulozit’ pefiazny trest vo vyske najviac 720 dennych
sadzieb, ak su kumulativne splnené nasledovné podmienky (§ 37 ods. 1 StGB):

- za spachany €in hrozi ulozenie trestu odnatia slobody vo vymere najviac pat’ rokov,

- ak by sud zvolil ulozenie trestu odnatia slobody, ulozil by ho vo vymere najviac jedné¢ho
roka,

- trest odiatia slobody nie je potrebny na ucel zabranenia v pachani d’alSej trestnej ¢innosti.

Penazny trest mozno ulozit’ pri splneni prisnejSich podmienok aj v pripade, ak hrozi ulozenie
trestu odnatia slobody, ktory prevySuje pét rokov. Podla § 37 ods. 2 StGB moZno ulozit
penazny trest vo vyske najviac 720 dennych sadzieb:

- pokial’ za trestny ¢in hrozi uloZenie trestu odiatia slobody vo vymere najviac desat’ rokov,

- ak by sud zvolil ulozenie trestu odnatia slobody, ulozil by ho najviac vo vymere jedného
roka,

- ak trest odnatia slobody nie je potrebny na ucel zabranenia v pachani d’alSej trestnej
¢innosti,

- penazny trest postacuje na zabranenie pachaniu trestnej ¢innosti inymi osobami.

Pre pripad nevymozitel'nosti pefiazného trestu sa ustanovuje nadhradny trest odiatia slobody
(Ersatzfreiheitsstrafe podla § 19 ods. 3 StGB). Penazny trest nie je nevymozitelny
(Uneinbringlichkeit) v pripade, ak ho odstideny nema zaujem zaplatit. O nevymozite'nost’
pojde, ak je isté, Ze opatrenia na vymahanie penaznej Ciastky sudom (exekucia) sa minu
ginku.*® Z kvantitativneho hl'adiska sa podl'a § 19 ods. 4 StGB jeden defi vykonu nahradného
trestu odnatia slobody zodpovedda dvom dennym sadzbam peniazného trestu. Nahradny trest
nesmie v kazdom pripade presiahnut najvysSiu vymeru trestu odnatia slobody podla
prisluSného zdkona. Vykon ndhradného trestu mozno kedykol'vek odvratit’ alebo ukoncit’, a to
zaplatenim zvysnej Ciastky.**

2. Vykon penaZzného trestu a nahradného trestu odnatia slobody

Vykon penazného trestu upravuji § 409 anasl. rakiskeho Trestného poriadku
(Strafprozefordnung, StPO). Odsudeny je povinny uhradit’ penazny trest bezprostredne potom,
¢o rozhodnutie nadobudne pravoplatnost’. Ak sa tak nestane, odsideny bude pisomnou formou
vyzvany na zaplatenie peniazného trestu v Strnastdnovej lehote. Ak sa vyzva minie G¢inku,
penazny trest bude vymahany. V protipole k slovenskej konstrukeii vykonu peniazného trestu
teda raktiska pradvna tprava (podobne ako napriklad ceska uprava) vychddza z koncepcie
slabSieho postavenia penazného trestu, kedze pred okamzitym nariadenim jeho vykonu
uprednostiuje jeho vymahanie podl'a osobitného predpisu o sidnom vymahani (Gerichtliches
Einbringungsgesetz, GEG).* Slovensky zdkonodarca prizndva petiaznému trestu od novely ¢.
262/2011 Z. z. v tomto kontexte znacne posilnent poziciu. Podmienkou nariadenia vykonu
nahradného trestu odnatia slobody nie je zistenie, ze vymahanie peniazného trestu by neviedlo
k vysledku. Slovensky zadkonodarca, na rozdiel od rakuskej koncepcie, vychadza z premisy, Ze

43 Porovnaj https://www.oesterreich.gv.at/themen/dokumente_und_recht/strafrecht/8/2/Seite.2460702.html.
*“ https://www.oesterreich.gv.at/lexicon/G/Seite.991123.html.
45 SCERBA, F.: Alternativni tresty a opatfeni v nové pravni Gipravé. Praha : Leges, 2014. s. 291-292.
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pravoplatnym uloZenim peniazného trestu vznika odsudenému zédkonna povinnost’ podrobit’ sa
jeho vykonu. V opa¢nom pripade nie je podl'a hodnovernej interpretacie dovod neuplatnit’ voci
odsudenému nahradnu formu postihu, teda nariadit’ vykon nahradného trestu odiatia slobody.

Ak by okamzity vykon peniazného trestu odsudené¢ho neprimeranym sposobom zasiahol,
mozno ho odlozit’ (§ 409a ods. 1 StPO). Povolit’ odklad platenia peniazného trestu mozno za
splnenia podmienok predikovanych v § 409a ods. 2 StPO. Smrt'ou odsudené¢ho povinnost’ na
uhradu penazného trestu zanikéd, pokial’ eSte nebol vykonany.

Nahradny trest odnatia slobody sa vykonava podla zdkona o vykone trestu
(Strafvollzugsgesetz, StVollzG) rovnako ako kazdy iny trest odnatia slobody (§ 409 ods. 4
StPO). Nahradny trest sa vSak nevykond, ak odsudeny penazny trest zaplati a tito skuto¢nost’
na podklade § 3 ods. 1 StVollzG preukaze verejnou listinou, alebo ak vykona verejnoprospesné
prace podl'a § 3a StVollzG.

V. ZAVER

Vo vztahu k historicko-komparativnej c¢asti prispevku mozno zaverom abstrahovat
niekol’ko zovseobecnujucich tsudkov. Penazny trest sa podl'a prevaznej vacSiny historickych
uprav ukladal ako trest hlavny alebo ako trest vedl'aj$i. Vynimku predstavovalo obdobie 50.
rokov, ktoré vo vSeobecnosti vyrazne modifikovalo charakter viacerych trestnopravnych
inStitutov, obvykle na podklade ideologickych dovodov a k hor§iemu stavu. V tomto Case sa
penazny trest ukladal len ako vedl'ajsi. Vymera peniazného trestu sa modifikovala v zavislosti
od spolocenskej situdcie, napadu jednotlivych druhov kriminality, menovych reforiem
a ekonomického vyvoja. Vynos ziskany z penazného trestu pripadal vzdy statu. Odlisné bolo
len uréenie podl'a rakaskeho Trestného zakona z 1852, ito len za predpokladu, Ze osobitné
predpisy prijaté po roku 1918 neupravili tito otazku inak. Zakonodarca takmer v kazdej tiprave
myslel i na nahradenie penazného trestu. Takto sa pravidelne regulovali moznosti ukladania
nahradnych trestov odfatia slobody. Specificky prostriedok pre pripad dosiahnutia uéelu
penazného trestu podla trestného zakona z roku 1950 predstavoval institit rucenia na zdklade
vyroku sudu. Kazdé trestné zakonodarstvo upravovalo 1 0Sobitosti ukladania penazného trestu
mladistvym. Rozdielne znaky spocivali vo formalnom aspekte (v niektorych obdobiach boli
odchylky ukladania pefiazného trestu mladistvym upravené v osobitnom zékone, obvykle vSak
boli stcastou trestnych kodexov) a v materialnej rovine (Gpravy boli v zavislosti od
spoloCenskej situacie viac alebo menej prepracované). Vyznamny vyvojovy aspekt mozno
identifikovat’ v tendenciach posiliiovania pozicie pefiazného trestu. Slovensky zdkonodarca sa
v roku 2011 odchylil od pomerne stabilnej konStrukcie, kde nariadeniu vykonu nahradného
trestu odnatia slobody predchadzalo obligatorne vymahanie petiazného trestu podl'a predpisov
obCianskeho prava procesného. Priorizovanim silnejSej koncepcie pefiazného trestu sa
zakonodarca snazil eliminovat’ blokovanie alebo arbitrarne predlZovanie vykonu tohto trestu
odsudenym.

Pokial’ ide o formulovanie navrhov de lege ferenda, na prvom mieste mozno uvazovat
0 extenzii moznosti ukladania peniazného trestu. Ako som poukdzal vysSSie, penazny trest
mozno ako alternativu voci trestu odnatia slobody uloZit’ len za preciny, ktorych horné hranica
trestnej sadzby trestu odnatia slobody ustanovend v osobitnej Casti Trestného zakona
neprevysSuje pét’ rokov. V opa¢nom pripade prichadza do ivahy len uloZenie trestu odnatia
slobody, pripadne trestu domaceho vizenia. Takéto zdkonné obmedzenie predstavuje vo svojej
podstate zasadnut limitidciu ukladania pefiazného trestu. O jeho opodstatnenosti mozno
polemizovat, najmi ak si uvedomime skuto€nost’, Ze aplikacia penazného trestu ako trestu
samostatného je v pripade zloc¢inov absolutne vylicena. To je azda najmarkantnej$im dovodom,
preco toto legislativne rieSenie nemozno povazovat’ zo systémového hl'adiska za primerané a
vhodné. Pri niektorych druhoch trestnej Cinnosti, ktoré sa vyznacuju najmé ziskuchtivym
motivom, sposobenim Skody v ekonomickej sfére, ¢i vSeobecnejSie v oblasti majetkovej
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kriminality, by si bolo mozné predstavit’ benevolentnejSie podmienky ukladania penazného
trestu ako alternativy k trestu odnatia slobody. V tychto pripadoch by bolo namieste uvazovat’
aj 0 kombinacii pefiazného trestu s vhodne zvolenym vedlajSim trestom, napriklad trestom
zékazu Cinnosti. NavySe, ak sa pachatel’ snazil trestnou ¢innost'ou napriklad skratit’ dan,
pripadne neopravnene poziadal 0 vratenie dane z pridanej hodnoty, ajeho konanie napina
znaky kvalifikovanej skutkovej podstaty, aplikacia peiazného trestu moze mat’ aj preventivno-
vychovny charakter. Jednoducho, pachatel’ bude za ekonomicku trestnu ¢innost’ sankcionovany
rovnakou formou, teda majetkovou sankciou. Nie je bez vyznamu ani skuto¢nost, Ze pobyt
pachatel'ov ekonomickej kriminality na slobode nie je v porovnani s pachatel'mi nasilnej
trestnej ¢innosti alebo sexualnej trestnej ¢innosti nebezpecény z hl'adiska ochrany spoloc¢nosti.
Reflexia nacrtnutych vah zakonodarcom by vytvorila dostatocny priestor pre zniZenie
ukladania trestu odnatia slobody v nepodmienecnej forme. Tym by sa v Specifickom kontexte
sucasne zvyraznila aplikdcia modelu restorativnej justicie. Na druhej strane je potrebné dodat’,
ze sud by bol v kazdom jednotlivom pripade povinny posudzovat povahu trestného cinu
a osobu pachatela a zistovat’, ¢i ulozenie penazného trestu bude postaCovat’ na ochranu
spolo¢nosti

Za zaujimavé mozno povazovat’ aj ukladanie pefiazného trestu v tzv. dennych sadzbach
napriklad v podobe podrobne predstavenej pri analyze raktskej Gpravy. Tento zdmer moze
podporit’ i fakt, ze systém dennych sadzieb (pokut) ma v kontinentdlnej Eurdpe pomerne
stabilné miesto a dlhu tradiciu. Ukladanie peniazného trestu dennymi sadzbami bolo zavedené
prvykrat vo Finsku vroku 1921% adnes existuje v mnohych eurdpskych $tatoch, popri
Rakusku napriklad aj v Ceskej republike ¢ Mad'arsku. V Ceskej republike &ini pefiazny trest
najmenej 20 a najviac 730 celych dennych sadzieb. Dennd sadzba Cini najmenej 100 K¢ a
najviac 50.000 K¢. V Mad’arsku je mozné ulozit’ pehiazny trest (pokutu) minimalne na 30 dni,
maximalne na 540 dni. Suma ur¢end na deft musi predstavovat’ minimdalne 1.000 forintov a
maximalne 500.000 forintov. Predmetny sposob ukladania penazného trestu povazujem za
inSpirativny z dovodu ddslednejSej moznosti nastavenia jeho vySky. Povedané inak, v procese
kvantifikdcie penazného trestu mozno s poukazom na zasadu personality trestu zohladnit
osobu pachatel’a, jeho potreby a potreby jeho rodiny. Zavaznost’ trestného ¢inu ukladaného
aplikaciou systému dennych sadzieb urcuje pocet dennych sadzieb, pricom hodnota kazdej
jednotky dennej sadzby je zavisla od finan¢nych prostriedkov pachatela tak, aby sa zabezpecilo
citelné a rovnomerné zameranie hospodarskej zataze na konkrétneho pachatela. To robi
penazny trest vyrazne adresnejSim. Prave takyto spdsob vypoctu dennych sadzieb odraza
z4vaznost’ trestného &inu a cielenejSie vyrovnava ucinky trestu.*’ Takato koncepcia byva
vSeobecne povazovana za transparentnejS$i sposob vymery peniazného trestu tak vo vztahu
k odsudenému, ako aj vo vzt'ahu k verejnosti.*8

Medzi odbornikmi je kritizovand slovenska Uiprava moZnosti premeny peniazného trestu len
na trest odnatia slobody. De lege ferenda by bolo vhodné zaviest moznost’ premeny penazného
trestu aj na trest povinnej prace*® napriklad tak, ako to pripusta rakuska tprava.>® Takouto
legislativnou zmenou by sa podl'a niektorych ndzorov mohla posilnit’ pozicia pefiazného trestu

4% NOVOTNY, O. - VANDUCHOVA, M.: Druhy tresti. In: NOVOTNY, O. - DOLENSKY, A. - JELINEK, J. -
VANDUCHOVA, M.: Trestni pravo hmotné I. Obecné &ast. Praha : Aspi Publishing, 2003. s. 286.

JALC, A. - JURISOVA, K.: Systém dennych sadzieb pri pefiaznom treste vo vybranych zahrani¢nych pravnych tupravach.
In: Justi¢na revue, 69, 2017, 4, s. 572 a nasl.

8 GREGUSOVA, A.: Pefiazny trest ako sankcia ukladana fyzickym osobam a pravnickym osobam. In: STREMY, T. (ed.):
Restorativna justicia a alternativne tresty v teoretickych suvislostiach. Zbornik prispevkov z medzinarodnej konferencie.
Praha : Leges, 2014. s. 418.

SIMOVCEK, 1.: Ukladanie alternativnych trestov ako problém normotvorby s dérazom na trestné pravo procesné. In:
STREMY, T. (ed.): Restorativna justicia a alternativne tresty v aplikatnej praxi. Zbornik prispevkov z medzinarodnej
vedeckej konferencie. Praha : Leges, 2015. s. 118.

0§ 3a StVollzG.
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ako dolezitej alternativy k trestu odnatia slobody. To by mohlo v ¢asovej nadvéznosti priniest’
i ukladanie pefiazného trestu v irSej miere.!

KLUCOVE SLOVA
Alternativny trest, penazny trest, historicka komparacia, mladistvy pachatel’, Rakusko

KEY WORDS
Alternative sentence, Financial penalty (Fine), histrocial comparation, juvenile offender,
Austria
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ON VIOLATION OF THE RIGHT TO A FAIR TRIAL BY
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ABSTRACT

The author discusses a possible violation of the right to a fair trial due to deficiencies in the
reasoning of the court decision. In the previous case law of the ordinary courts, the prevailing
view was that deficient reasoning constituted so-called “other deficiency”. However, in the
author's opinion, the recodification of civil procedure requires a reassessment of the case law
from the time before the recodification, because despite different nominal grounds of cassation
recourse (the so-called “other deficiency” is no longer a separate ground of cassation
recourse) the scope of the right to a fair trial has not changed. The court decision is a part and
culmination of the court’s conduct of proceedings, and in the reasoning of the decision, the
court explains and defends the procedure it applied in establishing the factual and legal basis
for its decision and the outcome of the proceedings itself. Therefore, the quality of the reasoning
of a court decision must also be subject to effective examination in ordinary and extraordinary
redress procedures. The Constitutional Court of the Slovak Republic has also been calling for
a reassessment of older case law.

ABSTRAKT

Autor pojednava o moznom poruSeni prava na spravodlivy proces v dosledku nedostatkov
odovodnenia sudneho rozhodnutia. V doterajsej judikature vseobecnych sudov previddal
pohlad na nedostatok odovodnenia ako tzv. inu vadu. Rekodifikacia civilného prava
procesného si vsak podla ndzoru autora vyzaduje prehodnotenie judikatury z cias pred
rekodifikdaciou, nakolko napriek inym nomindalnym dovolacim dévodom (tzv. ind vada uz
samostatnym dovolacim dévodom nie je) sa rozsah prava na spravodlivy proces nezmenil.
Sudne rozhodnutie je sucastou a vyvrcholenim procesného postupu sudu aV odovodneni
rozhodnutia sud vysvetluje a obhajuje svoj postup pri budovani skutkového a prdavneho zdkladu
sudneho rozhodnutia a samotny vysledok konania. Efektivnemu prieskumu v riadnom
a mimoriadnom opravnom konani preto musi podliehat aj kvalita odovodnenia sudneho
rozhodnutia. K prehodnoteniu starsej judikatury vyzyva vo svojej rozhodovacej cinnosti aj
Ustavny sid SR.

I. INTRODUCTORY REMARKS
The different forms of civil procedure — whether general contentious proceedings before
first-instance courts, various types of non-contentious proceedings, legal remedies, arbitration,

1 The paper was prepared within the VEGA project no. 1/0765/20 “Protection of Human Values in Private Law in the Context

of Modern Trends and Ongoing Recodification of Private Law”.
2 doc., JUDr., PhD., Univerzita Pavla Jozefa Safirika v Kosiciach, Pravnicka fakulta, Slovenska republika.
Pavol Jozef Safarik University in KoSice, Faculty of Law, Slovak Republic.
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bankruptcy, restructuring, enforcement proceedings, etc. — all serve to ensure the fundamental
right to judicial protection pursuant to Art. 46 par. 1 of the Constitution of the Slovak Republic
(hereinafter “the Constitution”) and Art. 36 par. 1 of the Charter of Fundamental Rights and
Freedoms?® (hereinafter “the Charter”), and the right to a fair trial pursuant to Art. 6 par. 1 of the
Convention on the Protection of Human Rights and Fundamental Freedoms* (hereinafter
“ECHR”). The wording used in regulating fundamental rights and freedoms in Chapter Il Title
VIl of the Constitution is almost identical to that in Chapter V of the Charter. Moreover,
according to the well-established case-law of the Constitutional Court of the Slovak Republic
(hereinafter “the Constitutional Court”), the right to a fair trial under Art. 6 par. 1 ECHR does
not differ significantly in its content from the right to judicial and other legal protection under
Art. 46 par. 1 of the Constitution. An important distinction is to be made, however, as unlike
Art. 51 par. 1 of the Constitution, neither Art. 41 par. 1 of the Charter nor the ECHR constrain
the exercise of the right to judicial and other legal protection or the right to a fair trial by the
limitations of the implementing laws (statutes).®

The right to a fair trial, as a manifestation of the protection of human values at the procedural
level, contains a number of elements — notably the right to access to a court and the ensuing
duty of the court to consider and hear the case,® the right to a court established by law, the right
to an independent and impartial court, the right to a lawful judge, the right to a hearing within
a reasonable time, the right to be properly instructed in procedural rights and obligations, the
right to be heard, the right to present evidence and to comment on it, the adversarial nature of
proceedings, equality of arms, prohibition of surprising decisions, prohibition of arbitrariness,
right to have the court consider all the relevant facts, the right to a proper reasoning of the
decision, the right to have the decision reviewed.

The right to a fair trial is considered to be a so-called right to outcome, which means that
when examining whether there has been a violation of this right, the intensity of the violations
of its individual elements and their impact on the outcome of the provided judicial protection
as a whole must be assessed. Individual mistakes (or their combination) thus constitute a
violation of the right to a fair trial only if they have adversely affected with the relevant intensity
the resulting quality of the proceedings as such (the court’s conduct of proceedings in its
entirety, including the decision on the merits).

The aim of this paper is to indicate the impact the deficiencies in the reasoning of a court
decision have on the fulfilment of the parties’ right to a fair trial in the context of the parties’
need to effectively challenge this deficiency in proceedings on legal remedies and the obligation
of the court of review (under the interpretation of the fulfilment of legal preconditions in
conformity with the Constitution) to examine the contested deficiency.

Il. THE REASONING OF A COURT DECISION
1. The nature of the reasoning of a judicial decision

The purpose of the judicial protection offered by courts in judicial proceedings is to eliminate
legal uncertainty concerning the claimed threat or violation of a right or legally protected
interest. The uncertainty is usually resolved by a decision on the merits,” in which the court
reaches its authoritative opinion regarding the subject matter of the proceedings, and this

3 Introduced by means of Constitutional Law no. 23/1991.

4 Notice of the Federal Ministry of Foreign Affairs no. 209/1992.

5 Cf. DRGONEC, J. Ustava Slovenskej republiky. Tedria a prax. 2. prepracované a doplnené vydanie. Bratislava: C.H. Beck,
2019, p. 1022.

6 Of course, a case may only be hear and decided on the merits if the procedural rules are met.

7 It should be added that this legal uncertainty is only removed by the final decision on the merits, and also that the right to
judicial protection is not exhausted by the finality of the main proceedings, but (if necessary) also includes enforcement
proceedings, since the real fulfilment of the right to judicial and other legal protection is only achieved by the fulfilment of
the adjudicated obligation or the respect of the adjudicated right.
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opinion becomes binding for the parties as soon as the decision becomes final. Naturally, no
judicial ruling may be arbitrary. Although the court is a state body endowed with decision-
making authority over rights and obligations of legal subjects under its jurisdiction, it follows
from the social contract on which the judicial branch’s powers are based that court rulings must
be the result of a fair procedure and must follow from the established facts and their legal
assessment.

Despite the common distinction between “conduct of proceedings” and “decision” in everyday
language, we consider court decisions part of the conduct of proceedings, as even a decision on
the merits clearly constitutes a procedural act; in fact, it is the court’s most important procedural
act and the aim of the court’s entire conduct of proceedings. In other words, it represents the
culmination of the whole judicial procedure.

The reasoning of the decision is precisely that part of the judicial activity which “sells” the
administration of justice as carried out in a particular case and through which the court performs
important functions, in particular the justification function in relation to the conduct of the
proceedings and the resulting decision itself, the educational and preventive function the court’s
reasoning has in relation to the public, and that of public scrutiny of the court. The court’s
reasoning must justify and explain in a clear and logical manner to the parties, to the (lay) public
and the court of review the manner in which the court conducted the proceedings, the factual
findings made and the conclusions reached on their basis, the law applied in their legal
qualification, the court’s legal considerations and the legal conclusions it reached.

It must therefore be clear from the reasoning of the decision why the court decided the way it
did and why it was not possible to decide in any other way in the given situation. With a certain
amount of exaggeration, we could say that the reasoning should ideally convince even the
unsuccessful party of the necessity of a given outcome. On the other hand — and this time
without exaggeration — if the court does not give proper reasons for its decision, however correct
as it may be, i.e., the reasons for the decision do not clearly show why the court decided in that
way, its decision is unreviewable and arbitrary.

2. Essential elements of a court decision’s reasoning

The essential elements a judgment® must contain are prescribed in Section 220 par. 2 of Law
no. 160/2015 Code of Civil Contentious Procedure, as amended (hereinafter “CCCP”).
According to this provision, the court shall state in the reasoning what the plaintiff claimed,
what facts they alleged, what evidence they offered, what means of procedural attack they used,
the defendant’s reply and their means of procedural defence. It shall explain clearly and
concisely how it has assessed the factual allegations and the legal arguments of the parties,
which facts it considers to have been proved and which not, which pieces of evidence it has
taken, on which pieces of evidence it has based its decision and how it has assessed them, why
it has not taken some of the evidence proposed and how it has assessed the case legally (or,
where appropriate, refer to settled case law). If the court wishes to depart from the settled case
law, it must thoroughly justify this departure, as it is expressly bound to give convincing reasons
for its decision.

With regard to the factual basis for the decision, the court is also obliged to explain how it
reached the respective factual conclusions other than those based on evidence. Even though
evidence is the most important basis for reaching factual conclusions, it is not the only one. In
gathering the factual basis for its decision, the court also takes into account notorious facts and
information known to it from its judicial activity, binding decisions of other authorities, reflects
on facts falling within the competence of other authorities, accepts those facts on which both

8  The same applies by analogy to the reasoning of court orders if a full statement of reasons is to be produced (see Section
234 par. 2 CCCP).
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parties agree, accounts for factual allegations made by one party and not contested by the other
party, and may ignore those allegations of the parties made late or made in procedurally
deficient manner.® It still applies even to those kinds of factual conclusions that the court is
obliged to explain how it has reached them and show that the relevant pre-conditions for such
conclusions have been met. Let us consider as an example a situation in which the court draws
factual conclusions from one party’s failure to properly contest the other party’s factual
allegation (Section 151 CCCP), in which case the law obliges the court to consider the
allegation uncontested and as a result, no taking of evidence is to be carried out regarding the
alleged fact (on which the court may later base its decision), which will thus remain unverified,
but will be established by the court by other means prescribed by the law. Of course, the
application of Section 151 CCCP, insofar as it renders the party’s allegation uncontested,
presupposes that the party first properly discharged her burden of allegation, i.e. not only
specifies that which she demands (e.g. the amount claimed) but supports her claim with factual
arguments (stating the facts from which the plaintiff derives the amount claimed).° Should the
other party contest that allegation late in the proceedings, i.e. after the reply and rejoinder have
been filed, the court having duly notified the parties about the possibility of disregarding
submissions filed late or not according to proper procedure (Section 167 par. 3 and 4 CCCP),
the court will have to justify why it disregarded the party’s delayed submission.!!

It should be added that the court must also state convincingly (albeit briefly) the reasons why
it considered the respective means of procedural attack or defence or the party’s offer of
evidence to be irrelevant.’> A mere laconic statement of the irrelevance of a party’s factual
allegation or offer of evidence without giving reasons for it (except in cases of manifest
irrelevance) is unpersuasive and unreviewable. A court’s complete disregard of means of
procedural attack, defence or offer of evidence constitutes arbitrariness.

The court must also clearly substantiate the legal considerations which guided it and led it
to the legal conclusions forming the basis for the decision. It must make it clear which legal
provisions the court used and why, how it interpreted them and applied them to the factual
findings and, where appropriate, to the substantive objections raised,® and what legal
conclusions it reached. The reasoning must also explain the manner in which the court
conducted the proceedings. This is especially true in situations in which there are several
procedural courses of action at the court’s discretion (such as the possibility to ignore those
allegations of the parties made late or made in procedurally deficient manner).

9 On the ways of establishing the factual basis of a judicial decision, see in more detail MOLNAR, P. IN STEVCEK, M.,
FICOVA, S., BARICOVA, J., MESIARKINOVA, S., BAJANKOVA, J., TOMASOVIC, M. A kol.: Civilny sporovy
poriadokk. Komentar. Praha: C.H. Beck, 2016, p. 797 to 799.

10 On the unfoundedness of the application of Section 151 CCCP in the event of a party’s failure to properly discharge the
mere burden of allegation, see, for example, the judgment of the Regional Court in Trnava no. 23Co/58/2018 of 10
December 2018 and the decision of the Constitutional Court of the Slovak Republic no. 1. US 246/2019 of 11 June 2019.

11 If the court takes that submission into account, the fact in question will again be “disputed” and the conclusion on it will
most likely be the result of taking new evidence.

2 The standard grounds for rejecting a motion to take evidence are: a) the fact to be proved by the evidence is not relevant to
the subject matter of the proceeding, b) the evidence is, in the opinion of the court, incapable of proving the fact under
consideration (this includes the irrelevance of the evidence as well as its inadmissibility), and c) the evidence is (already)
superfluous because the court has already formed a conclusion as to the fact in question. Another ground for dismissing an
offer of evidence (or disregarding an applied means of procedural attack or procedural defence) is the application of Section
153 par. 3 CCCP, which allows disregarding submissions filed late or not according to proper procedure.

13 On the plea of limitation, possible abuse of rights and the court's treatment of these defences, see for example COLLAK,
J.: Procesnopravne zneuzitie prava: vlastnosti, aplikacia a nasledky v civilnom stidnom procese (1 ¢ast’). In: Justi¢na revue:
Zasopis pre pravnu tedriu a prax. Ro¢. 72, & 11 (2020), p. 1298-1310; COLLAK, J.: Procesnopravne zneuZitie prava:
vlastnosti, aplikacia a nasledky v civilnom stidnom procese (2. ¢ast)). In: Justi¢na revue : ¢asopis pre pravnu teériu a prax.
Ro¢&. 72, &. 12 (2020), p. 1463-1485; COLLAK, J.: Hmotnopravne a procesnopravne stvislosti zakazu zneuZitia prava a
vychodiskd  ,testu“ zneuzitia prava. In: Banskobystrické zamocké dni prava na tému "Identifikdcia inosnej miery
autonomie pravnych  odvetvi a suCasnej potreby ich synergie" : zbornik z 3. ro¢nika medzinarodnej vedeckej konferencie.
Banska Bystrica, Vydavatel'stvo Univerzity Mateja Bela v Banskej Bystrici - Belianum, 2018, p. 108-132.
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We can thus conclude that the statutory regulation of the reasons for the court decision is
logical and consistent. The requirements for the statement of reasons for a decision are clear
and unquestionable. However, their material fulfilment in an individual case is conditional on
the court’s correct “grasp of the subject matter” in the sense of identifying the specific questions
to be answered in the statement of reasons and then providing relevant answers to those
questions.

Both parties to the dispute have the right to a proper statement of reasons. It is therefore
incumbent on the court to provide a satisfactory answer not only to the question of whether the
lawsuit or other motion to initiate proceedings have merits, but also to the questions which arose
during proceedings, since the outcome of the proceedings is based in no small measure on the
answers to those questions. This equally applies to proceedings before first-instance courts
(Section 220 par. 2 CCCP) and before courts of review (Sections 393, 451 par. 2 and 3, 452
par. 1, and 464 CCCP). The latter, however, have specific subject matter and the related degree
of inquiry or review by the court (see below).

The European Court of Human Rights has long consistently stressed in its case law the
relevance of the quality of reasoning. While it does not consider that the right to proper
statement of reasons entails the right of the party to have each and every argument addressed
by the court,* it does require specific response to arguments relevant for the decision,®®
stressing that the question of relevance of a given claim or motion must be assessed according
to the circumstances of the particular case.'® The Constitutional Court and ordinary courts
commonly refer to that case law.

3. Deficiencies in the reasoning of a court decision

The requirements as to the content and logical coherence that a properly written statement
of reasons should meet in a concrete case will differ depending on the nature and extent of the
subject matter and conduct of the case. From that point of view, the most detailed must be the
reasoning of the first-instance court’s decision on the merits, since at that instance the court
(figuratively speaking) “investigates everything” there is about the subject matter of the case,
providing the widest scope for the anticipated procedural activity of the parties, to which it must
subsequently respond. The reasoning of a reviewing court’s decision is governed by the usually
narrower subject matter those proceedings have, where the scope of the review is limited by the
inherent limits of the review proceedings themselves, the type of remedy lodged and the
subsequent procedural course of action.

In general, a statement of reasons is vitiated by deficiencies if it lacks any of the prescribed
essentials or one or more of them lack the requisite quality. The result of such critical failure to
give reasons for the decision is that the decision becomes unreviewable.

Accepting the axiom that the court should explain and substantiate the manner it conducted
the proceedings and the resulting decision in the reasoning leads us to conclude that the absence
of an answer to a specific question means that the court failed to take that question (such as a
contract formality or a plea of limitation) into consideration and the court’s conduct may appear
arbitrary (such as by not explaining the factual findings on which it based the decision). This
then raises the question whether this is a case of a mere gap in the statement of reasons or
whether it indicates a different kind of deficiency, such as that the factual situation has been

14 For example ECtHR judgment of 19 April 1994 in the case Van der Hurk v. the Netherlands, no. 16034/91, § 61.

15 For example judgment of the ECtHR of 9 December 1994 in Ruiz Torija v. Spain, no. 18390/91, § 30; judgment of the
ECtHR of 29 May 1997 in Georgiadis v. Greece, no. 21522/93, § 43; judgment of the ECtHR of 24 May 2005 in Buzescu
v. Romania, no. 61302/00, § 67.

16 For example, judgment of the ECtHR of 29 May 1997 in Georgiadis v. Greece, no. 21522/93; judgment of the ECtHR of
19 February 1998 in Higgins and Others v. France, no. 20124/92; judgment of the ECtHR of 19 February 1998 in Higgins
and Others v. France, no. April 1994 in Van de Hurk v. the Netherlands, no. 16034/90; judgment of 9 December 1994 in
Ruiz Torija v. Spain, no. 18390/91; judgment of 9 December 1994 in Hiro Balani v. Spain, no. 18064/91.
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insufficiently or even incorrectly established, the legal assessment is arbitrary, or a procedural
rule has not been complied with. In judging whether a specific deficiency can be remedied in
review proceedings (whether it is possible to challenge an individual deficiency in the
respective type of review proceedings, whether the higher court may examine it and what the
corresponding decision on the merits will be), the argumentation of the party initiating the
review will be crucial since on her argumentation the classification by the reviewing court of
the alleged deficiency of the procedure and of the lower court’s decision will depend.

1. ADMISSIBILITY OF APPEAL WITH REGARD TO THE REASONING OF THE
CONTESTED FIRST-INSTANCE COURT’S DECISION

1. Subject matter of appellate proceedings and grounds for appeal

As a remedy designed to review a decision of the court of first instance which is not final
and the proceedings which preceded the decision, an appeal allows the decision to be challenged
in its widest scope. The appellant may contest the failure to comply with procedural rules, the
conduct of proceedings made by the court in the broadest sense, the findings of fact and the
conclusions of law the court reached, and include all those alleged deficiencies under the
grounds of appeal provided for in Section 365 CCCP.

In general terms, the appellant determines the subject matter of the appellate review by
choosing the scope of what is being contested and giving reasons for why it is being claimed
that the impugned decision is incorrect and/or unlawful.}” Section 379 and Section 380 par. 2
CCCP contain an exception to this rule by allowing the appellate court to expand the scope of
review beyond the appellant’s determination. In addition, if either the appellant or the other
party submit any procedural motions in the course of the appellate proceedings, these will also
be included in the scope of review (Section 373 par. 3 and 4, Section 374 CCCP).

It must, however, be borne in mind that the appellant is obliged to substantiate the grounds
for appeal. The court is bound by the appellate grounds not only as to their statutory
categorisation but also as regards the specific arguments put forth by the appellant (the specific
errors the appellant claims that the first-instance court committed in the context of the respective
grounds for appeal). The appellant thus defines the specific subject matter of the appellate
review.

2. The first-instance court decision’s deficiency consisting in insufficient reasoning and
the appellate court’s options

It is the first-instance court’s task to properly establish the facts,® assess them in law, take
an authoritative view on the subject-matter of the proceedings and give sufficient reasons for
that view. In this respect, the first-instance court is expected to do most of the work in its
reasoning. The components of the right to a fair trial extend to all the requirements for the
court’s activity.

A key issue in assessing the quality of the reasoning of a decision is the quality of the answers
to questions raised in the course of the proceedings. However, as already indicated, it is
important for the court to first clarify which questions it is has to answer before even
formulating the answers themselves. Failure to include a question that should have been
answered (i.e. the complete absence in the statement of reasons of justification for a particular
part of the procedure, a particular fact, etc.), as well as an insufficient, illogical, inconsistent, or

17 The failure to state grounds of appeal is the only deficiency of the appeal the court does not invite the appellant to remedy
(Section 373 par. 1 in fine CCCP).

18 On fact-finding in contentious proceedings, see for example KUSNIRIKOVA, M.: Prejednaci princip v civilnom procese.
In: Zbornik prispevkov z 2. ro¢nika Vedeckej konferencie doktorandov na Akadémii Policajného zboru v Bratislave.
Bratislava, 2019, p. 222-233; Kol'vekova, V.: Sudcovska koncentracia konania vo svetle budovania skutkového zakladu
sudneho rozhodnutia v civilnom sporovom konani. In: Studia Iuridica Cassoviensia, ro¢nik 9, ¢islo 1, 2021, p. 34-43.
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incomprehensible answer, all constitute a departure from the ideal statement of reasons and
reduce the persuasiveness of the judicial decision as a whole. However, not every imperfection
constitutes a deficiency to which it is necessary to respond by quashing the impugned decision.
In some cases, even a cursory statement of reasons may be acceptable; after all, a statement of
reasons is supposed to be concise, and the quantity of the reasons is certainly not a measure of
their quality. The relevance of the fact or issue in question (not at all or inadequately
substantiated in the reasoning) to the contested decision is crucial in determining whether an
interference by the appellate court is called for. If the reasoning is silent about a marginal issue,
the appellate court will undoubtedly criticise the first-instance court for that omission, but an
error like this does not in itself constitute a sufficient ground for quashing the decision.*® On
the other hand, if the impugned decision contains no or only unsatisfactory reasons with regard
to the facts on which the court based its decision, or lacks reasons for its legal conclusions, such
deficiency reaches a critical intensity and thus constitutes a violation of the right to a fair trial,
since such a decision becomes unreviewable (a deficiency falling under Section 365 par. 1 lit.
b) CCCP).

As already indicated, a deficiency in the statement of reasons may also indicate the presence
of another deficiency. Indeed, the statutory enumeration of the different grounds for appeal
makes it possible to initiate a review of the decision and of the court’s procedural conduct
preceding it by allowing the appellate court to examine whether all the elements of the right to
a fair trial have been respected. If an appellant appeals on a number of grounds, as long as a
breach of any of the elements of a fair trial is found, he or she will succeed on appeal even if
the deficiencies in the reasoning itself do not reach the critical intensity (e.g. inadequate or
incorrect finding of facts) and even if the first-instance court gave consistent reasons for its
erroneous decision.

However, if the appellant merely challenges terminological inconsistencies or poor drafting
of the reasoning and not a more “fundamental” deficiency (i.e. does not argue that the court
reached the decision without sufficient grounds) and does not also challenge the decision on
any other ground of appeal, the limits of the appellate court’s power of review will not allow it
to establish that there are sufficient reasons to quash the impugned decision (with the exception
of violations of procedural rules).

Consequently, an unsuccessful appellant who incorrectly substantiates his/her appeal is later
going to have limited possibilities in filing a cassation recourse (appeal on points of law).

IV. ADMISSIBILITY OF CASSATION RECOURSE WITH REGARD TO THE
REASONING OF THE CONTESTED APPELLATE COURT’S DECISION

1. The subject-matter of proceedings on cassation recourse and grounds for cassation

If the appellate court affirms the impugned decision or supplants it by its own decision, its
finality brings the proceedings to a final conclusion, resolves the legal uncertainty of the parties
as to the subject matter of the proceedings, and renders the conclusion of the appellate court
binding on the parties and (in principle) unchangeable.?® The resulting legal situation (res
iudicata) determines the possibilities of reviewing the appellate court’s decision.

In order to properly understand the possible subject matter of cassation proceedings, it is
necessary to note that it was not the role of the appellate court in the appellate proceedings to

19 For the assessment of the relevance of objections not addressed in the reasoning for the contested decision, see ECtHR
judgment of 21 July 2009 Luka v. Romania, no. 34197/02, § 52.

20 This does not apply to those decisions by which the appellate court merely quashes the first-instance court’s decision. While
such a decision concerns the merits of the case and constitutes a decision on the merits from the viewpoint of appellate
proceedings, it does not constitute a decision on the merits in the context of the proceedings as a whole; cf. BATANKOVA,
J. A GESKOVA, K. IN: IN STEVCEK, M., FICOVA, S., BARICOVA, J., MESIARKINOVA, S., BAJANKOVA, J.,
TOMASOVIC, M. a kol.: Civilny sporovy poriadokk. Komentar. Praha: C.H. Beck, 2016, p. 1353 and 1354.
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establish the facts of the case. The appellate court examined (within the limits of the grounds
of appeal raised and the respective arguments put forth by the appellant) the “quality of the
finding of truth” by the first instance court. The appellate court’s answers are therefore, in
principle, not answers to the question “what is the truth” but whether “the truth” as established
by the first-instance court was established in a correct manner and whether its conclusions are
acceptable. Under certain conditions (if the appellate court takes new evidence or takes old
evidence anew), the court’s finding of facts could also be supplemented on appeal. In the
situation envisaged by Section 390 CCCP, the supplementation of the factual basis by the
appellate court will even be mandatory in the event of its insufficient establishment by the first-
instance court. Notwithstanding the above exception, it can be summarised that the role of the
appellate court is to review the procedure and conclusions of the first-instance court in such
manner as to allow its own decision to be later reviewed.

The subject matter of appellate proceedings and the fact that a confirmatory or supplanting
appellate decision concludes the entire proceedings with finality influence the very conception
of cassation proceedings, the enumeration of cassation grounds and the scope of cassation
review. The cassation proceeding is not conceived as yet another appeal in disguise, a third
instance allowed to once again fully examine the way the case has been heard by the courts of
first and second instance. A cassation recourse is a remedy allowing an unsuccessful appellant
to challenge the appellate court’s decision. As was the case with appellate proceedings, the
court of cassation is not in search of the truth, but rather reviews the quality of review carried
out by the appellate court and is even more limited in its review than the appellate court was in
its own. The purpose of cassation proceedings is limited to eliminating null decisions of
appellate courts, correcting serious deficiencies (such as violations of the right to a fair trial)
and, wherever possible, ensuring the uniformity of the lower courts’ case law.?! The statutory
enumeration of cassation grounds is also adapted to this purpose (Section 431 CCCP — cassation
on grounds of nullity as enumerated in Section 420 CCCP; Section 432 CCCP — cassation on
grounds of incorrect legal assessment in the case law situations referred to in Section 421
CCCP).

2. Do deficiencies in the appellate court’s reasoning fall under one of the cassation
grounds?

This paper deals with the deficiencies in the reasoning of the contested decision. The
cassation proceedings are particular in that they consist in reviewing a final decision that either
has concluded the proceedings as a whole or has definitively resolved a particular issue relevant
to the proceedings.?? It is only natural then that the scope of review in the cassation proceedings
(as compared with the appellate proceedings) will be restricted.

Deficiencies in the reasoning of the appellate court's decision are not expressly included
among the cassation grounds (more precisely among the deficiencies rendering the decision
null). However, violation of the right to a fair trial is defined as a deficiency rendering the
decision null in those situations where the court applied incorrect procedure and by so doing
has to a relevant extent prevented a party from exercising their procedural rights (Section 420
lit. f) CCCP). The right to a proper statement of reasons is an indisputable part of the right to a
fair trial and its violation in the relevant intensity (as stated above) renders the decision
unreviewable or even arbitrary. The author of this article considers it natural and necessary that

2L According to Section 8 par. 3 of Law no. 757/2004 on Courts, as amended, the Supreme Court shall ensure uniform
interpretation and application of laws and other generally binding legal regulations through its own case law and by
adopting opinions on the harmonization of the interpretation of laws and other generally binding legal regulations and by
publishing final court decisions of fundamental importance in the Collection of Opinions of the Supreme Court and
Decisions of the Courts of the Slovak Republic.

22 For example, the issue of entitlement to reimbursement of costs of proceedings (see decision of the Constitutional Court
no. I. US 257/2018 of 15 August 2018 and judgment of the Constitutional Court no. 1. US 387/2019 of 2 April 2020).
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this deficiency should be remediable within the system of ordinary courts, since the protection
of fundamental rights is also and primarily the task of ordinary courts.

Under the previous legislation (Law no. 99/1963 Civil Procedure Code, as amended,
hereinafter "CCP"), the cassation grounds were regulated in Section 241 par. 2 and included
nullity grounds referred to in Section 237 CCP, other deficiencies of the proceedings which
resulted in an incorrect decision in the case, and incorrect legal assessment of the case. The
controversy existing at the time on whether deficiencies in the reasoning of the decision
constituted nullity of the proceedings under Section 237 par. 1 lit. f) CCP (“the party was
deprived of the opportunity to be heard by the court by the manner in which the court proceeded
in the case™) or rather should have been considered “other deficiency” under Section 241 par.
2 CCP?% was resolved in a binding manner by the opinion of the Civil Division of the Supreme
Court of the Slovak Republic of 3 December 2015 published in the Collection of Opinions of
the Supreme Court and Decisions of the Courts of the Slovak Republic No. 1/2016 under No.
2 (R 2/2016). This happened shortly before the repeal of the old code during the vacatio legis
of the new and current Code of Civil Contentious Procedure.

The guiding principle of Opinion R 2/2016 reads as follows: “Unreviewable decisions suffer
from so-called “other deficiency” within the meaning of Section 241 par. 2 lit. b) CCP.
Exceptionally, if the written version of the decision fails to provide even rudimentary
explanation of the reasons for the court’s decision, this may render the cassation recourse
admissible pursuant to Section 237 par. 1 lit. f) CPP.” The Civil Division of the Supreme Court
thus concluded that only extremely unreviewable decisions may lead to nullity and this only
includes cases in which the written version of the decision fails to provide even rudimentary
explanation of the reasons for the court’s decision. However, according to the case law of the
European Court of Human Rights, this only covers exceptional situations where the inadequacy
of the reasoning lies in deficiencies of “the most fundamental importance for the judicial
system” or “fundamental, gross and substantial deficiencies”, or where it is necessary to quash
the contested decision in order to correct judicial errors and miscarriages of justice. Only
decisions marked by such serious deficiencies in the reasoning may reach the intensity
necessary to exceed the boundaries of the so-called “other deficiency”. The second important
line of argument is the strict distinction between the court’s conduct of proceedings and its
decision. In that sense, decisions do not constitute conduct of proceedings and therefore the
court does not conduct the proceedings in giving reasons for the decision. Therefore, the court
cannot commit a procedural error in giving reasons for the decision.

We find the Supreme Court’s opinion to be somewhat inconsistent in both its lines of
argument. First, we understand the effort to distinguish the intensity of deficiencies in the
reasoning, but even the “mere” unreviewability referred to in the first sentence of the opinion
nevertheless arises because the decision does not contain an explanation of the cardinal reasons
for the decision. If the reasoning of the decision were deficient only in minor respects (failure
to state reasons on a minor point or stylistic inadequacies), it would not be classified as

2 In the past, the Supreme Court and the Constitutional Court both produced divergent case law. In some cases, the Supreme
Court took the view that insufficient reasoning of the decision constituted violation of the right to a fair trial (for example
no. 4 Cdo 171/2005 of 27 April 2006, no. 7 Cdo 134/2011 of 27 November 2012, no. 6 Cdo 209/2013, no. 4 Cdo 319/2013
and no. 1 Cdo 253/2013). In other cases, it considered the insufficient reasoning of the decision as covered by the "other
deficiency" ground, for example, in no. 2 Cdo 5/1997 of 28 August 1997 (also published in the Collection of Opinions of
the Supreme Court and Decisions of the Courts of the Slovak Republic as R 111/1998), and in no. 3 Cdo 176/2013, no. 7
Cdo 86/2012 and no. 1 ECdo 10/2014. The Constitutional Court sometimes upheld the "other deficiency" line of case law
(e.g. decision no. 1. US 184/2010 of 27 May 2010, decision no. IV. US 481/2011 of 10 November 2011, decision no. III.
US 148/2012 of 3 April 2012, judgment no. II. US 551/2012 of 30 January 2013, decision no. IV. US 90/2013 of 14
February 2013, decision no. III. US 1/2015 of 14 January 2015, decision no. I. US 364/2015 of 26 August 2015, judgment
no. II. US 184/2015 of 11 November 2015), while in other cases it prioritised the right to a fair trial (e.g. judgment no. 1.
US 226/03 of 12 May 2004, judgment no. II. US 261/06 of 13 December 2007, judgment no. II. US 261/06 of 13 December
2007, judgment No. III. US 198/2011 of 27 July 2011).
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unreviewable in its entirety. Second, as we have stated earlier, we regard the judicial decision
as a procedural act of the court and thus clearly part of the court’s conduct of proceedings. This
also applies to the drafting of the written version of the decision, including its reasoning. We
therefore consider this distinction to be incorrect and, moreover, inconsistent, since, in the case
of extreme deficiencies in the reasoning, the opinion concedes that the reasoning may be
considered a case of deficiency in the court’s conduct of proceedings.

The opinion tried to strike a balance with regard to the question of under which of the
existing cassation grounds deficiencies in the reasoning should be classified. The result is not
clearly in favour of any of them and the classification of a particular case depends on the
assessment by the court of cassation of how serious the deficiencies in the appellate court’s
reasoning are.

It should be noted with regard to the above classification that decisions unreviewable merely
to an “ordinary” extent could also be subject to review in cassation proceedings and the court
of cassation could, if need be, remedy the procedural situation by quashing such decisions.
However, it must also be added that unlike Section 237 CCP, the “other deficiency” ground
allowed for submitting a cassation recourse only against decisions of appellate courts specified
in Sections 238 and 239 CCP, which narrowed the possibilities of redressing deficiencies of
unreviewable decisions in cassation proceedings.

The above approach to cassation recourse admissibility meant that unreviewable decisions,
i.e. decisions objectively lacking even rudimentary explanation of their principal reasons,
against which no cassation recourse was admissible because they did not reach the required
degree of unreviewability, were immediately reviewed by the Constitutional Court in
constitutional complaint proceedings through the prism of the right to a fair trial, instead of
being reviewed by ordinary courts.

The new Code of Civil Contentious Procedure came into force on 1 July 2016 and together
with two other new procedural codes replaced the old Code of Civil Procedure. The new
legislation changed the wording of the original nullity ground under Section 237 par. 1 lit. f)
CCP and the new Section 420 lit. f) CCCP considers as deficiency a situation where “the court,
by applying incorrect procedure, has prevented a party from exercising their procedural rights
to such an extent that their right to a fair trial has been violated”. The new legislation thus
explicitly refers to the right to a fair trial. At the same time, it should be emphasised that the
new principal procedural code has left out the previous “other deficiency” reference of Section
241 par. 2 lit. b) CCP when enumerating cassation grounds.

If we compare the approach expressed in opinion R 2/2016, according to which only
extremely unreviewable decisions lead to nullity and any other unreviewable decisions merely
suffer from “other deficiencies”, with that of the new legislation, which more clearly ties the
nullity ground to a result consisting in violation of the right to a fair trial and no longer lists
“other deficiencies” among cassation grounds, a crucial question arises of the impact this
change has had for the admissibility of cassation recourse in those cases in which the
unsuccessful appellant contests the appellate court’s ruling by claiming violation of the right to
proper reasoning of the decision as part of the right to a fair trial.

Does the new legislation lead to greater or more restricted availability of cassation recourse?
The Supreme Court has repeatedly expressed the view that the new legislation does not warrant
any departure from the conclusions of Opinion R 2/2016 and continues to dismiss any cassation
recourse contesting deficient reasoning of the appellate court’s decision as inadmissible under
Section 447 lit. c) CCCP for challenging a decision not subject to cassation recourse. It justifies
this approach with the argument that a court decision’s reasoning does not constitute conduct
of proceedings and refuses to examine the reasoning in cassation proceedings, sometimes
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adding that unreviewable decisions may only be subject to cassation review if the reasoning is
extremely deficient and the case at hand does not pass the threshold.?

The current approach of the court of cassation in cases where the appellate court’s decision
is claimed to be unreviewable thus fails to take into account the change of the statutory wording
of the relevant nullity ground and its now explicit connection to cases of violation of the right
to a fair trial (in other words, the explicit emphasis on the constitutional dimension of the
judicial protection to be provided), as well as the fact that the number of cassation grounds has
been reduced. This approach seems dubious since the courts are obliged to interpret and apply
the law in conformity with the Constitution (Art. 152 par. 4 of the Constitution). The logical
consequence is that objectively unreviewable decisions which the Supreme Court considered
in its Opinion R 2/2016 as merely unreviewable (without any further qualifier) and which under
previous legislation were susceptible to review in cassation proceedings at least to a limited
extent are currently not subject to challenge in cassation proceedings at all.

The Supreme Court’s failure to change its approach with regard to deficiencies in the
reasoning of court decisions has not escaped the attention of the Constitutional Court. Initially,
the Constitutional Court tended not to find any unconstitutionality in the Supreme Court’s
insistence on the interpretation stemming from Opinion R 2/2016.2° However, it has since ruled
on several occasions that “the procedure” should not be interpreted to mean only the actual
conduct of proceedings as carried out by the court, but should also cover the decision itself and
its reasoning.?® In the opinion of the Constitutional Court, when assessing the gravity of the
appellate court's error, it is necessary to view the right to a fair trial comprehensively and its
violation referred to in Section 420 lit. f) CCCP as a violation of any of the elements of the right
to a fair trial. The reference to the “conduct of proceedings” should thus also cover the court’s
decision itself and all the related elements of the right to a fair trial. If the court lets the parties
exercise their procedural rights but the court’s reasoning then lacks any proper explanation of
how the court assessed the respective means of procedural attack and defence applied by the
parties, such conduct by the court does, first of all, constitute “conduct of proceedings”, and
secondly, it renders the exercise of the right to a fair trial a mere illusion.?” As the Constitutional
Court further states, when providing judicial protection, the priority is to ensure the
constitutionally required standard of the right to a fair trial, not to maintain the stability of the
court of cassation’s case law despite a fundamental change in the legislation. The fact the new
Code of Civil Contentious Procedure no longer includes the former “other deficiency” ground
must have as a result that the most import part of the court’s conduct of proceedings remains
either not at all or only in extreme cases subject to review in cassation proceedings. The
Constitutional Court sees no legitimate reason to accept such outcome of the recodification of
civil procedure; on the contrary, it sees the recodification as a good reason for the Supreme
Court to reconsider its own case law. The Constitutional Court thus held that the party’s claim
that the appellate court’s decision is arbitrary may suffice for the conclusion that the court’s
incorrect conduct of proceedings prevented them from exercising their procedural rights to such
extent that their right to a fair trial has been violated.?® The recent case law of the Constitutional

24 Among the many decisions, see for example 1 Cdo 202/2017, 1 Cdo 18/2018, 2 Cdo 162/2017, 2 Cdo 39/2018, 3 Cdo
173/2017, 3 Cdo 22/2018, 4 Cdo 87/2017, 5 Cdo 112/2018, 7 Cdo 202/2017, 8 Cdo 85/2018.

% Among the decisions of the Constitutional Court of the Slovak Republic taking this position, see, for example, decision of
the Constitutional Court of the Slovak Republic no. IIL. US 614/2017 of 10 October 2017, decision of the Constitutional
Court of the Slovak Republic, no. IV US 88/2018 of 1 February 2018, judgment of the Constitutional Court of the Slovak
Republic, no. IV US 279/2018 of 16 November 2018.

% See, for example, judgment of the Constitutional Court of the Slovak Republic, no. 11. US 120/2020 of 21 January 2021,
judgment of the Constitutional Court of the Slovak Republic, no. 11. US 169/2021 of 2 December 2021, judgment of the
Constitutional Court of the Slovak Republic, no. 1. US 169/2021 of 2 December 2021.

27 Judgment of the Constitutional Court of the Slovak Republic, no. I1.US 120/2020 of 21 January 2021.

28 Judgment of the Constitutional Court of the Slovak Republic, no. II. US 120/2020 of 21 January 2021, judgment of the
Constitutional Court of the Slovak Republic, no. I. US 116/2020 of 23 February 2021.
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Court has also stabilized in the position that the distinction of the “other deficiency” under the
previous legislation has become meaningless and the incorporation of the reference to the right
to a fair trial in Section 420 lit. f) CCCP has not liberalized the requirements for the justification
of the decision, but on the contrary, it has made them stricter. If the reasoning of a decision does
not sufficiently meet the standards stemming from Art. 46 par. 1 of the Constitution and Art. 6
par. 1 ECHR, this constitutes violation of the right to a fair trial, which then results in cassation
recourse being admissible under Section 420 lit. f) CCCP.?° If the court’s reasoning fails to
address a party’s argument potentially relevant for the decision of the case, this in itself makes
the decision null, which means that the decision does not need to be “extremely unreviewable”,
as envisages in the last paragraph of Opinion R 2/2016.

The Constitutional Court thus takes the view that the recodification of civil procedure has
shifted the protection of human values in cassation proceedings in favour of a more substantive
understanding, which in the context of this paper and the question posed in the title of this
subchapter means greater availability of cassation recourse.

3. Insufficient reasoning of the contested decision of the appellate court

The appellate court is obliged to give reasons for its decision. In other words, it must explain
how it conducted the proceedings, its reflections on the case and what conclusions it reached
and applied. Section 220 par. 2 CCCP applies by analogy to the various components and the
required quality of the reasoning, with the proviso that appellate review was (with the
exceptions noted above) limited by the appeal filed.

Since the appellate court examines whether the first-instance court applied the correct
procedure and reached the correct decision and its own decision constitutes a final ruling on the
case, the appellate court should also provide answers to questions the first-instance court failed
to address (Section 387 par. 3 first sentence CCCP) so that the decisions of both instances
together provide sufficient explanation of the reasons of the case heard and concluded with a
final ruling. This requires the appellate court’s decision to be examined together with the
decision of the first-instance court.

The subject matter of review in cassation proceedings will then be the constitutional
conformity of the manner in which the appellate court assessed the first-instance court’s
decision, namely the acceptability of the confirmation or modification of the first-instance
court’s decision. The appellate court’s reasoning shall be deficient if it fails to provide a
sufficient basis for that review.

V. CONCLUSION

The right to a proper statement of reasons is an indispensable element of the right to a fair
trial and is present at all levels of the judicial system. The manner in which judicial protection
is granted must be explainable and explained in a reviewable manner. The statutory
requirements for the reasoning of a decision are intelligible and implementable. The reasoning
of the decision need not be ideal, but the court cannot fail to deal with facts relevant to the
consideration and decision of the case, i.e. facts on which the outcome of the case depends.
Such deficiencies in the reasoning make the decision unreviewable and constitute therefore
violation of the right to a fair trial, with the consequence being the quashing of the decision. It
must be possible even at the highest level in the judicial system to carry out such assessment,
which must not be limited to cases of extreme deficiencies or total absence of the reasoning.
Not even the parties’ legal certainty may excuse the opposite approach, since even legal
certainty must be ensured in conformity with the right to a fair trial. We therefore consider

2 See, for example, decision of the Constitutional Court of the Slovak Rgpublic, no. IV. US 314/2020 of 1 July 2020,
judgment of the Constitutional Court of the Slovak Republic, no. IV. US 80/2021 of 11 May 2021, judgment of the
Constitutional Court of the Slovak Republic, no. I. US 432/2021 of 9 November 2021.
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necessary a change in approach to the examination of the reasoning of appellate courts’
decisions contested in cassation proceedings.

KEY WORDS
right to a fair trial, reasoning of a court decision, reviewability of a decision, arbitrariness,
nullity of a decision, material approach to administration of judicial protection
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TRESTNE KONANIE VO VECIACH MLADISTVYCH PODLA
UHORSKEHO ZAKONNEHO CLANKU VII/1913

CRIMINAL PROCEEDINGS IN JUVENILE CASES UNDER
THE HUNGARIAN 1913 ACT NO. VI

David Pandy'
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ABSTRAKT

Predmetom tohto clanku je vyskum prdvnej upravy trestného konania vo veciach mladistvych
podla uhorskej pravnej upravy zo zaciatku 20. storocia. Cielom clanku bolo poskytnut
Strukturovany pohlad na tento typ trestného konania a poukazat na jeho osobitosti vV porovnani
so vseobecnym procesom. Autor vymedzuje subjekty trestného konania, vyvodzuje jeho
zakladné zdsady a opisuje jednotlivé stadia zakladného konania, ich ucel, rozsah dokazovania
pricom poukazuje ina vybrané nedostatky V aplikacnej praxi. Uvedenému zodpoveda
i Struktiira tohto clanku, ktory sa deli na pét kapitol. Cldanok je zaloZeny najmd na vyuziti metéd
analyzy, syntézy a komparacie, ktorych pouZitiu predchadzala heuristika vykondvana
V Budapesti, na mieste prijatia skumanej prdavnej upravy. Prinosom clanku je komplexné
spracovanie skumanych procesnych noriem, ktoré boli vyrazom legislativnych sndh
zakonodarcu dotvorit’ aj procesné normy na obraz skor uskutocnenej reformy trestného prava
hmotného vo veciach mladistvych, a to za uicelom zabezpecenia vychovného a napravného ciela
trestného konania mladistvych.

ABSTRACT

The subject of this article is an examination of the legal regulation of proceedings in criminal
matters of juveniles according to the Hungarian legislation from the beginning of the 20th
century. The aim of this article was to provide a structured view of this type of criminal
proceeding and to point out its peculiarities in comparison with the general procedure. The
author defines the procedural subjects, derives the basic principles of the proceedings and
describes its various stages and their purpose, the scope of evidence, while also pointing out
selected shortcomings of application practice. This is reflected in the structure of the article
that consists of five chapters. The article is based mainly on the use of methods of analysis,
synthesis and comparison, the application of which was preceded by heuristics carried out in
Budapest, the place of origin of the legislation. The contribution of this article is a
comprehensive presentation of the examined procedural norms, that were the expression of
legislative efforts to complexly align the procedural laws with the previously reformed
substantive criminal law of juveniles in order to ensure the educational and correctional goals
of criminal proceedings in juvenile cases.

1 JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnick4 fakulta, Slovenska republika
Pavol Jozef Safarik University in KoSice, Faculty of Law, Slovak Republic.
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UvOD

Coskoro po prijati uhorského trestného zakona, zak. ¢l. V/1878 o zloginoch a preginoch
prirodzene vyvstala potreba pre vytvorenie kodifikacie aj na poli procesného prava.
Uskutoc¢nenim tejto tlohy bol povereny, tak ako pri hmotnom prave Kéroly Csemegi, avSak
napokon pre nemoznost’ prijatia kompromisov v niekol’kych konceptualnych otazkach bolo po
predlozeni viacerych navrhov dielo dokoncené bez neho, ale za ucasti inych vyznamnych
osobnosti pravneho Zivota akymi boli Gyula Wlassics, Ferenc Vargha ¢&i Jend Balogh.?
Zakladnym pilierom prévnej upravy v oblasti trestného prava procesného sa na uizemi dnesného
Slovenska stal vysledok tychto kodifika¢nych snah, prvy pdvodom uhorsky trestno-procesny
kodex, zakonny Clanok XXXIII/1896 ucinny od 1. janudra roku 1900 (d’alej len trestny
poriadok). Medzi zakladné zisady nim koncipovaného trestného konania zarad'uju®:
obzalovaciu zasadu, zasadu oficiality a legality, zdsadu oportunity, zasady verejnosti, Ustnosti
a bezprostrednosti, zasadu vol'ného hodnotenia dokazov, prezumpcie neviny, zasadu prava na
opravné prostriedky a v neposlednom rade zasadu prava na obhajobu.

Okrem verejnej obzaloby, ktort zastupovala prokuratira poznal trestny poriadok aj institut
sukromnej obzaloby, ktora sa mohla uplatnit’ vo forme hlavného alebo ndhradného stikromného
zalobcu. Trestny poriadok totiz zveroval v niektorych pripadoch pravo podat’ a zastupovat
obzalobu do ruk poskodeného. Bolo tomu tak spravidla pri menej zavaznych trestnych ¢inoch
ako napr. ubliZenie na cti, l'ahké ubliZenie na zdravi ¢i porusenie listového tajomstva. Napriek
tomu, ze ucelom tohto institutu bolo odbremenenie prokuratiry ako verejného zalobcu, ta bola
opravnend v ktoromkol'vek Stddiu konania zastupovanie obZzaloby od sikromného Zalobcu
prevziat. V pripade, ak prokuritor odmietol obzalobu zastupovat alebo od nej upustil, bol
poskodeny opravneny v akejkol'vek trestnej veci nastupit’ na jeho miesto ako nahradny
sukromny zalobca. Popri sukromnej obzalobe poznal trestny poriadok aj institut sikromného
navrhu. V tychto trestnych veciach obzalobu zastupoval verejny zalobca, ale trestné konanie
mohlo zagat’ iba na navrh poskodeného.*

Po prijati hmotnopravneho zédkonného ¢lanku XXXVI/1908, resp. jeho druhej Casti, ktora
polozila zdklady osobitn¢ho trestného prava mladistvych sa javilo nevyhnutnym prijat
osobitnl pravnu upravu v trestnych veciach tychto subjektov aj v procesnej rovine. Tuto
poziadavku spociatku naplnili podzakonné pravne normy a v Uhorsku boli sady mladistvych
zriadené uz na zaklade nariadenia ministra spravodlivosti ¢. 20.003/1908 1.M., pricom procesné
ustanovenia o0 konani pred nimi obsahovalo nariadenie ministra spravodlivosti ¢. 27.100/1909
.M. Komplexnu procesnopravnu Upravu trestného konania vo veciach mladistvych napokon
priniesol zakonny ¢lanok VII/1913 o sudoch mladistvych® (dalej len ZoSM) posobiaci vo
vzt'ahu k trestnému poriadku ako lex specialis.

Pusztai uvadza, ze Z0SM prvykrat zavdzoval a viedol sudcu k spoznaniu osobnosti a
osobitosti pachatel’a, a to v snahe umoZnit’ prijatie najvhodnejSieho opatrenia na jeho zachranu.
V konani pred sidom mladistvych sa stdvaji Gstrednymi myslienkami vychova a zachrana
pachatel'a, ktoré boli predchddzajicemu uhorskému trestnému pravu aplikovanému na
mladistvych pachatel'ov uplne cudzie.® Z hl'adiska $truktiry sa skimany pramefi prava delil na
7 kapitol. Upravoval nielen zriadenie sudov mladistvych a konanie pred nimi vo veciach
mladistvych pachatelov, ale aj nalezitosti vynimo¢ného vedenia konania vo¢i mladistvému
pred riadnym siidom, postup organov verejnej spravy vo vztahu k priestupkom mladistvych

2 BELOVICS, E. - TOTH, M.: Biintetd elarasjog. Tretie, aktualizované vydanie. Budapest: HVG-ORAC, 2017, s. 38.

3 KIRALY, T.: Biintetéeljarasi jog. 4. prepracované vydanie. Budapest: Osiris, 2008, s. 51-53.

4 MEZEY, B.: Magyar jogtorténet. 4. prepracované vydanie. Budapest: Osiris, 2007, s. 449. K d’al§iemu vyvoju instititu
stikromnej Zaloby v medzivojnovom Ceskoslovensku pozri FICO, M.: Stkromna Zaloba v navrhu trestného poriadku z
roku 1929, In: 8. Cesko-slovenské pravnéhistorické setkani doktorandl a postdoktorandi : sbornik z konference. - Brno :
Masarykova univerzita, 2020, s. 108-118.

5  FARKAS, A. - ROTH, E.: A biintetéeljaras. Budapest: CompLex, 2014, s. 420.

PUSZTAIL L.: A modern biintetdeljarasi jog kialakulasa Magyarorszagon. Budapest: Nemzeti tankdnyvkiado, 1994, s. 46.
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a taktiez aj postup sudov mladistvych vo veciach deti ktoré spachali ¢iny inak trestné a tym
detom a mladistvym, ktori boli vo svojom prostredi vystaveni mravnej skaze a ipadku, ale zo
spachania ¢inu inak trestného podozrivi neboli. ZoSM upravoval aj vykon niektorych opatreni
a to prepustenia na skuasku a polepSovacej vychovy, a obsahoval dokonca aj hmotnopravne
normy modifikujic a doplnajuc prva trestnd novelu zavedenim pefiazného trestu voéi
mladistvému, ktory dovfsil 15. rok veku a disponoval potrebnym majetkom alebo prijmom’ ako
aj nového opatrenia: uzavretia na sude. Cielom tohto ¢lanku je komplexné spracovanie
zékladného trestného konania vo veciach mladistvych podla vysSie vymedzenej uhorskej
pravnej Upravy, vratane vymedzenia jeho subjektov, zakladnych zéasad, jednotlivych faz, ¢i
problémov v aplikacnej praxi ato vsetko skomparativnymi tendenciami vo vztahu
k vSeobecnej procesnej uprave.

1. SUDY MLADISTVYCH A INE SUBJEKTY KONANIA

Potreba vytvorenia sidov mladistvych vyplyvala predovsetkym z vysSie naznaceného
osobitného ucelu trestného konania vo veciach deti a mladistvych, ktorym bola v prvom rade
vychova dotknutého subjektu. Tomuto ciel'u bolo potrebné v celom rozsahu prispdsobit’ a
$pecializovat’ aj sudne organy, nakol’ko vieobecné siidy sa nejavili na naplianie tohto uéelu
vhodnymi. Podl'a Vambéryho bolo dévodom jednak to, ze sudy vo vSeobecnom trestnom
konani plnili iné Glohy a nemali tak dostato¢ny priestor pre realizaciu vychovného ciel’a konania
ako aj to, ze §tat potreboval riesit’ aj situdciu deti a mladistvych, ktoré sa trestnych ¢inov
nedopustili, na ¢o vieobecny trestny sud nebol vhodny uz vobec.® Podl'a Lérincza: "Zriadenie
tychto osobitnych sudov mladistvych bolo naplnenim potreby institucionalizdcie preventivneho
pristupu v trestnych veciach mladistvych, prekondvajuc tak sudnu prax vychadzajucu z
klasickej skoly, uplatiujucu princip pomerného trestania v zavislosti od zavaznosti spachaného
trestného cinu."® Finkey® ich vznik vnima ako vysledok novych trestnopravnych a
penologickych idei, myslienok individualizacie a I'udskosti, uvedomenia si potreby odlisného
zaobchadzania s rozliénymi skupinami pachatelov a tym potreby vytvorenia profylaktického
stidneho konania deti a mladistvych. Ich zriadenie vnima aj v pri¢innej suvislosti s poznatkami
dobovej kriminologie v kontexte kriminogénnych faktorov kriminality mladeze.

Skumany zédkonny ¢lanok zriad’oval sid mladistvych pri kazdej stidnej stolici, ktord mala
trestnil posobnost’. Minister spravodlivosti bol v§ak opravneny zriadit’ ho aj mimo sidla stolice,
a to pri okresnych sudoch, najmé z dovodu lokéalne vacsieho vyskytu kriminality mladeze. Ak
bol sid mladistvych zriadeny pri okresnom sude, jeho tzemnd pdsobnost’ sa zhodovala
s vymedzenim prislusného okresu, minister spravodlivosti bol vSak opravneny jeho Gzemnu
posobnost’ rozsirit’ aj o obvody d’alSich, susediacich okresnych stidov v pdsobnosti tej iste]
stolice. Do jurisdikcie sudu mladistvych zriadeného pri stolici spadalo celé Gzemie stolice,
okrem tych obvodov sidov mladistvych, ktoré boli podl'a predchadzajice) vety zriadené pri
okresnych sudoch.

Sud mladistvych bol vlastne persondlnym substratom na okresnych sudoch alebo stoliciach,
ktory bol vytvarany ministrom spravodlivosti menovanim najmenej jedného sudcu za sudcu
mladistvych ato zo sudcov tohto sudu. Funkéné obdobie sudcu boli tri roky s moznost'ou
opatovného vymenovania. Ak sudcovi mladistvych branila vo vykone svojej funkcie prekazka,

7 BALOGH, A. - TOTH, M.: Magyar biintetéjog, Altalanos rész. Budapest: Osiris, 2010, s. 363.

8 VAMBERY, R.: A biinvadi perrendtartds tankdnyve. 3. vydanie. Budapest: Grill Karoly Konyvkiadévallalata, 1916, s.
392.

® LORINCZ, J.: A fiatalkoraak biintetés-végrehajtasa a XX. szazad els6 felében. In: Bortoniigyi szemle. ISSN 1417-4758,
2002, ro¢. 21, ¢. 2, s. 57-66.

10 FINKEY, F.: A Magyar biintetd perjog tankdnyve. Budapest: Grill Kéroly Kényvkiadovallalata, 1916, s. 145.

https://doi.org/10.33542/S1C2022-1-06 85


https://doi.org/10.33542/SIC2022-1-06

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

veduci toho-ktorého sudu vymenoval jeho zastupcu, dovtedy vSak mohol V pripade
nevyhnutnej potreby vykonat' neodkladné zaleZitosti aj iny ¢len tohto sadu.!

Okrem toho sa pri stoliciach zriad’ovala aj rada stolice menovana predsedom tabule, ktora
rozhodovala v opravnom konani na druhom stupni, ale aj v prvom stupni v pripade niektorych
veci nespadajtcich do pravomoci sudcu mladistvych.'?

Pravomoc stidu mladistvych®® obsahovala pravo a povinnost’ konat’ a rozhodovat’ o:

1. trestnych ¢inoch mladistvych (zlo¢inoch, pre€inoch, priestupkoch) spadajucich do
pravomoci sudov (podla § 15-18 zék. ¢l. XXXIV/1897 o vstupe trestného poriadku do
ucinnosti),

2. priestupkoch mladistvych spadajucich inak do pravomoci spravnych organov, a to:

- tulactvo a vyhybanie sa praci (podla zak. ¢l. XX1/1913, § 1),

- zobranie (zak. ¢l. o priestupkoch, § 66-68),

- porusenie vyhostenia (zak. ¢l. o priestupkoch, § 70)

- 0 akychkol'vek inych priestupkoch, ak spravny organ uzna potrebu umiestnenia
mladistvého do polepSovne (mad'. javitointézet) a z tohto dovodu vec postupi sidu
mladistvych,

3. priestupkoch rodi¢ov, opatrovnikov, poru¢nikov podla § 64 a66 =zak. cl.
0 priestupkoch (umoznenie tulactva a navadzanie osdb v ich starostlivosti na Zobranie)
a 0 precinoch a priestupkoch tychto osdb spachanych vo¢i mladistvym a det’'om, nad
ktorymi vykonavali dozor alebo vychovu, o prec¢inoch vSak len v tom rozsahu v akom
nepresahuji pravomoc okresného sudu,
¢inoch inak trestnych spachanych det'mi (pred doviSenim 12. roku veku),
veciach deti a mladistvych, ktori nie st podozrivi zo spachania trestného ¢inu, ale
s vo svojom prostredi vystaveni nebezpecenstvu mravného tipadku alebo spustnutia. V
tejto stvislosti bol sid mladistvych opravneny ulozit’ tzv. ochranné opatrenia, a to:

I. upozornenie (ZoSM § 66, bod 1): Sud " upozorni rodica, zikonného zdstupcu alebo
toho, v koho domdcnosti nedospely Zije (zodpovednu osobu), aby nad nim vykonaval
prisnejsi dohlad a vychovaval ho starostlivejsie”,

ii. nariadenie uréitého konania (ZoSM § 66, bod 2): vyssie vymedzenym osobam sud
"nariadi, aby nedospelého pokarhali, donutili k presnému plneniu Skolskych
povinnosti, zadrzall ho od prostredia nebezpecného pre jeho mravny rozvoj",

iii. posilnenie prostredia (ZoSM. § 66, bod 3, prva veta): "Ak to povazuje za potrebné,
moze (sud) docasne ustanovit patrona za ucelom kontroly a dozoru nad vychovou
nedospelého”,

iv. zmenu prostredia (ZoSM, § 66, bod 3) a umiestnenie osoby mladsej ako 18 rokov
do detského utulku, k pribuznému ¢i spolku.

o~

Pri ukladani tychto opatreni hovorime o vykone porucenskej agendy suidom mladistvych,
ktora vSak mala len docasny charakter, prenechajic prijatie kone¢ného opatrenia
porucenskym tiradom.

Je teda mozné zhrnut, Ze sud mladistvych konal vzdy vo veciach deti a tych mladistvych,
ktori sa trestného ¢inu (eSte) nedopustili a vo vacSine pripadov mladistvych, ktori trestny ¢in
mali spachat’.**

L Zak. ¢l. o sadoch mladistvych, § 2.

12 VAMBERY, R.: A biinvadi perrendtartas tankdnyve. 3. vydanie. Budapest: Grill Kéroly Kényvkiadovéllalata, 1916, s.
393.

3 Zak. ¢l. o sudoch mladistvych, § 3.

14 VAMBERY, R.: A biinvadi perrendtartas tankonyve. 3. vydanie. Budapest: Grill Karoly Kényvkiadovallalata, 1916, s.
392.
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Miestna prislusnost’ sudu bola determinovana v prvom rade miestom spachania skutku,
sekundarne bydliskom alebo pobytom zdkonného zéastupcu alebo porucnika a terciarne
miestom, kde sa mladistvy zdrziaval. Na ndvrh prokuratora vsak bolo mozné rozhodnut’ o
prislugnosti iného stdu, ak to vyzadoval zaujem mladistvého alebo konania ako takého.™®

Okrem sudcov mladistvych dopifiali mnozinu subjektov skiimaného osobitného typu
trestného konania: prokuratori mladistvych ako zastupcovia verejnej obzaloby, ktorych ¢innosti
mohli pri okresnych sudoch vynimoéne vykonavat’ poverenici prokurattry, ako aj obhajcovia
ustanoveni v pripade potreby ex offo. Osobitnu tlohu zohravali v zmysle legislativy tzv.
patronsky tradnici (mad’. pdrtfogo tisztviseld) vymenovani ministrom spravodlivosti z radov
muzov azien so sklisenostami s patronaznou ¢innostou ako aj tzv. patroni (0zn. aj ako
spoloCenski patroni - netiradné osoby), teda ¢lenovia spolkov na ochranu deti a patronaznych
spolkov, resp. iné osoby vykonavajuce obdobné Cinnosti a to na zdklade poverenia studu.
Posledné dva uvadzané subjekty napomahali ¢innosti sudu predovsetkym vypracovanim spravy
0 prostredi, prispievajuc k zisteniu Zivotnych pomerov mladistvého®®, napomahajuc tak
uplatiiovaniu zasady individualizdcie pri vybere optimalneho opatrenia ako néasledku
delikventného konania.

Predtym neZz prejdeme k charakteristike procesného postupu v zdkladnom konani vo
veciach mladistvych, vyvodime zakladné zasady tohto osobitného typu trestného konania.

2. ZAKLADNE ZASADY KONANIA

Ako sme uz nacrtli, vzhladom na osobity charakter a ucel trestného konania vo veciach
mladistvych, je mozné vyvodit' urCité osobitosti v zakladnych zasadach tohto konania v
kompardcii so vSeobecnym trestnym procesom.

NajvyraznejSou osobitostou trestného konania mladistvych bolo uplatiovanie zasady
oportunity, prelamujtc zasadu legality a obzalovaciu zasadu.

Zasada legality vyjadrend v §§ 33 a 93 trestné¢ho poriadku, spocivala v tom, Ze povinnost'ou
prokuratiry bolo vo veciach stihanych z uradnej povinnosti o ktorych nadobudla vedomost,
vySetrovat’ a zastupovat’ verejni obZalobu. Verejny Zalobca (prokuratura) bola povinna podat’
obzalobu a zastupovat’ ju v kazdom pripade, ktory bolo potrebné stihat’ z uradnej povinnosti za
splnenia podmienok stanovenych zakonom.’

Obzalovaciu zasadu vyjadrovalo to, Ze v trestnej veci mohlo sidne konanie prebiehat’ iba
na zaklade obzaloby!®. Podas vySetrovania sa obzalovacia zasada neuplatiiovala, nakolko
vySetrovanie nariad’'oval a riadil Zalobca, v pripade hlavnej sukromnej Zaloby na navrh Zalobcu
vedici policajného organu.®

Zasada oportunity predstavovala vynimku z vyssie uvedeného, pri¢om jej zmyslom bolo vo
vSeobecnosti kladenie dorazu na ucelnost’ vedenia trestného konania. Konkrétne sa vo vzt'ahu
k zasade legality prejavovala v situdciach, kedy bolo, ako v zaujme mladistvého, tak aj v zaujme
ochrany spoloc¢nosti, upustenie od d’alSieho konania vo¢i mladistvému ucelnejSie ako jeho
bezpodmiene&né stihanie.?’ Jej legislativne vyjadrenie nachadzame v § 22 ZoSM, v zmysle
ktorého bol prokurator opravneny odmietnut’ zastupovanie obzaloby alebo od obzaloby upustit,
ak:

"l. mladistvy nemal v case spachania skutku uroven rozumovej a mravnej vyspelosti
potrebnej k potrestaniu,

15 Zak. €l. o sadoch mladistvych, § 4.

16 FARKAS, A. - ROTH, E.: A biintetéeljaras. Budapest: CompLex, 2014, s. 420.

7 ANGYAL, P.: A Magyar biintetSeljarasjog tankdnyve, I. kdtet. Budapest: Athenaeum, 1915, s. 263.
8 Trestny poriadok. § 1.

19 ANGYAL, P.: A Magyar biintetdeljarasjog tankdnyve, 1. ktet. Budapest: Athenaeum, 1915, s. 259.
20 ANGYAL, P.: A Magyar biintetdeljarasjog tankdnyve, II. kétet. Budapest: Athenaeum, 1917, s. 332.

https://doi.org/10.33542/S1C2022-1-06 87


https://doi.org/10.33542/SIC2022-1-06

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

2. ak je spachany skutok nepatrne zanedbatelnej zavaznosti a v zaujme buduceho spavania
mladistvého a jeho mravného rozvoja Sa povazuje za vhodné upustit od trestného konania."”
Limitécia zasady legality bola nepochybne v neprospech poskodeného. Na kompenzaciu tohto
stavu mohol sluzit instit(t ndhradnej sikromnej zaloby.

Vo vztahu k obzalovacej zasade pozorujeme prelom aj v tom, Ze konanie pred sidom
nebolo zavislé od obzaloby, a urcité (vychovné) opatrenia mohol sud ulozit’ aj v pripade jej
absencie. Zasada obzaloby ostala zachovand v tom rozsahu, Ze bez obzaloby siid nemohol
vyslovit’ vinu a uloZit’ opatrenia trestnej povahy.?!

Osobity charakter trestného konania mladistvych sa prejavoval aj v obmedzeni zasady
verejnosti v konani pred sidom. Ako hlavné negativum tejto zasady oznacuje Angyal? to, ze
"V mnohych pripadoch ma publicita negativne dosledky na obzalovaného, nakolko zverejnenim
diskrétnych detailov jeho, ako aj jeho rodinu vykresluje v zlom svetle a nespravodlivo
obzalovanych vystavuje na pranier.” Opisované negativne dosledky je v pripade mladistvych
potrebné brat’ do uvahy zvlast citlivo.

Potreba prelomenia zdsady verejnosti v trestnych konaniach vedenych proti mladistvym
nasla svoje vyjadrenie predovsetkym v procesnych normach upravujicich sudne pojednavanie
a to v pripadoch, kedy by verejné prejednanie veci bolo v rozpore s vychovnym cielom
trestného konania. V rozpore s tymto cielom st nepochybne verejnym pojednadvanim
vyvolavané pocity hanby, ¢i riziko "ndvodu" pri pritomnosti inych mladistvych na pojednédvani.
Sud preto mohol v zmysle § 26 ZoSM "podla svojej tivahy verejnost vylucit”, pricom verejnost’
mohli navySe tvorit’ iba niektoré pravnou normou vymedzené subjekty. Stid bol opravneny nad
tento rdmec povolit’ d’al$im osobam ucast’ na pojednavani len ak preukazali opravneny zaujem
na trestnej veci. Voci uzneseniu o vyluceni alebo obmedzeni verejnosti opravny prostriedok
nebol pripustny. Zvlastnym vyjadrenim obmedzenia zasady verejnosti bol zakaz zverejiiovania
informacii o ktoromkol'vek $tadiu trestného konania bez predchadzajuceho povolenia. To sa
nevyzadovalo v pripade odbornych pravnych publikacii &i inej tlade vedeckého charakteru.?
Aj v pripade jeho udelenia (ako aj v pripadoch kedy sa povolenie nevyZadovalo) vSak
mladistvého nebolo mozné v tla¢i oznacovat’ ani len jeho inicialami. Zasada verejnosti musela
v tomto smere ustlipit’, bertic na zretel’ "budicnost™ mladistvého.?* Takto modifikovant zasadu
verejnosti oznacujeme ako zasadu relativnej verejnosti konania.

S relativnou verejnostou konania tiez suvisi aj opravnenie stidu vylucit’ mladistvého z tej
Casti pojednédvania, ktora by naitho mohla mat’ negativny vplyv, ako aj povinnost sudu
vykonavat’ pojednavania vo veciach mladistvych oddelene tak, aby sa mladistvi nemohli dostat’
do kontaktu s dospelymi obZzalovanymi.?® Snaha zakonodarcu mladistvého ochranit’ nie len pred
zhubnym vplyvom niektorych sankcii (trest odnatia slobody ako ultima ratio) ale aj pred
negativnym vplyvom samotného trestného konania je zretelne pritomnd v celom procesnom
predpise. V tejto suvislosti preto vyvodzujeme zasadu ochrany mladistvého v trestnom
konani.

O modifikacii méZzeme hovorit’ aj v pripade zasad ustnosti a bezprostrednosti a to z
dovodu, Ze ZoSM umoziioval skoncit’ konanie bez formélneho pojednavania uznesenim za
splnenia zdkonnych podmienok. Tento postup charakterizujeme v konkrétnostiach nizsie.

Okrem uZ uvedeného je mozZné hovorit’ aj o Specifickosti zasady zabezpecenia prava na
obhajobu, pretoze zaujmom obhajcu v zasade nemalo byt oslobodenie mladistvého alebo

2L VAMBERY, R.: A biinvadi perrendtartas tankonyve. 3. vydanie. Budapest: Grill Karoly Konyvkiadovallalata, 1916, s.
399.

2 ANGYAL, P.: A Magyar biintet6eljarasjog tankonyve, 1. kotet. Budapest: Athenaeum, 1915, s. 279.

3 VAMBERY, R.: A biinvadi perrendtartds tankdnyve. 3. vydanie. Budapest: Grill Karoly Konyvkiadévallalata, 1916, s.
401.

24 Dévodovéa sprava Ministerstva spravodlivosti k Zak. &l. VII/1913, Corupus Iuris Hungarici, 1913 évi torvénycikkek.
Budapest: Franklin- Tarsulat, § 13.

%5 vid § 25 a 27, ods. 2 Zak. €. o sidoch mladistvych.
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v

najefektivnejSie mravné pretvorenie a zachranu mladistvého. Obhajca mal preto sledovat’ v
podstate ten isty "koneény ciel ako prokurator a sudca.?® Ani prokuratura totiz (aj v kontexte
vySSie popisanej zasady oportunity) nemala mat Vv principe za ciel v tychto konaniach
bezpodmieneéne uplatiiovat’ trestnopravny "narok" Statu voci obvinenému, ale taktiez sa mala
pokusat o zachranu mladistvého.?’

V d’alSom texte sa budeme venovat charakteristike procesného postupu v zakladnom konani
vo veciach mladistvych, ktoré rozdel'ujeme na tri fazy: predpripravné konanie, pripravné
konanie a sudne pojednavanie.

3. PREDPRIPRAVNE KONANIE

Za prvu fazu zakladného konania vo veciach mladistvych povazujeme tzv. predpripravné
konanie. Z textu pravnej normy vyplyva, ze ,,...podozrenie o spachani trestnych cinov
mladistvymi [vymedzenych v § 3] je potrebné ozndmit' na sudoch mladistvych. Oznamenie
vykonané na inych vradoch je sidu mladistvych potrebné postipit.?® Podozrenia o spachani
trestnych cinov mladistvymi, o ktorych sud mladistvych ziskal vedomost, ¢i uz priamo alebo
postupenim, bezodkladne oznami prokurdtorovi mladistvych za ucelom podania navrhu na
vySetrovanie. Sud vSak ale moze vykonat neodkladné opatrenia vo vztahu k mladistvému aj do
casu, kym prokurdtor predlozi svoj navrh. %

Moznost’ podat’ trestné oznamenia o spachani trestnych ¢inov mladistvymi koncentroval
zékonodarca primérne priamo na sudy mladistvych, ale prdvna norma nevylucovala ich podanie
ani u inych organov, v praxi najmé na policii, ktoré vSak boli povinné trestné ozndmenia saidom
mladistvych postupit. Nadobudnutie vedomosti sudu alebo in¢ho organu o podozreni zo
spachania trestného c¢inu mladistvym bolo pravnou skuto¢nostou spdsobujucou zacatie
trestného konania ako takého. Od tohto momentu, az po zacatie vySetrovania ako obsahu
pripravného konania, hovorime o predpripravnej faze trestného konania. Potrebu rozliSovania
tejto samostatnej fazy odovodnujeme:

1. predovSetkym jej osobitym ufelom, ktorym bolo prijatie rozhodnutia prokuratora o
podani alebo nepodani ndvrhu na vysetrovanie ako aj

2. danost'ou opravneni sidu na vykonanie neodkladnych opatreni uz od zacatia trestné¢ho
konania, teda este pred zacatim vySetrovania.

Neodkladnymi opatreniami rozumieme: objektivizaciu stop, zabezpefenie dokazov a
vykonanie ochrannych opatreni vo vztahu k mladistvym3, ktoré pre potreby tohto &lanku
budeme d’alej oznacovat’ ako procesné ochranné opatrenia. Prave uloZenie a vykon procesnych
ochrannych opatreni na zachraniu mladistvého zakonodarca prioritizuje pred formalnym
vybavenim trestného oznamenia®' a tym odovodiiuje potrebu procesnej aktivity sudu uz v
predpripravnom konani. Vzhl'adom na moZznost’ ukladania a vykonu procesnych ochrannych
opatreni eSte pred zaCatim vySetrovania budeme tymto néastrojom venovat bliz§iu pozornost’ na
tomto mieste.

Procesné ochranné opatrenia, ako nastroje sudu na ¢o najskorSie odstranenie zhubnych
vplyvov na mladistvého rozdel'ujeme do dvoch skupin na: 1. opatrenia bez premiestnenia, 2.
opatrenia s premiestnenim.

% ANGYAL, P.: A Magyar biintetdeljarasjog tankonyve, II. kotet. Budapest: Athenaeum, 1917, s. 333.

27 VAMBERY, R.: A biinvadi perrendtartas tankonyve. 3. vydanie. Budapest: Grill Karoly Kényvkiadévéllalata, 1916, s.
399.

28§14 ods. 1 Zak. €. o sidoch mladistvych.

2 Tamtiez, § 14 ods. 2.

30 ANGYAL, P.: A Magyar biintetdeljarasjog tankdnyve, II. kétet. Budapest: Athenaeum, 1917, s. 342.

81 Dévodova sprava k § 14 Zak. ¢l. o sudoch mladistvych.
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Ad 1. Sud bol opravneny ponechat’ mladistvého v starostlivosti 0sob, u ktorych zil doposial’
a sucasne ulozit’ mladistvému za uc¢elom kontroly a dozoru patréona. V tomto pripade hovori
Angyal 0 posilneni prostredia.®?

Ad 2. Ak bol fyzicky a mravny stav mladistvého vystaveny nebezpeCenstvu, sud bol
opravneny ho po dobu trvania trestného konania z jeho doterajSicho prostredia vymanit’ a
umiestnit’ ho do prostredia:

a) spolahlivého pribuzného alebo inej vhodnej osoby,
b) spolku na ochranu deti ¢i patrondzneho zdruzenia,
c) Statnej polepsovne alebo Statneho detského azylu,
d) sudnej véznice.

Ad 2d) Vymanenie mladistvého z jeho $kodlivého prostredia a umiestnenic ho do sudnej
véznice predstavovalo ochranné opatrenie ultima ratio. Prichadzalo do tvahy len vtedy, ak
opatrenia vymedzené v bode 1 a bode 2 a-c neprichadzali do tivahy najmé z dovodov:

- veku mladistvého, jeho mravného skazenia, nebezpecnej povahy,

- ak sa v blizkosti mladistvého nenachadzal vhodny subjekt na jeho opatrovanie. Osobity
charakter tohto opatrenia zvyraznovala aj jeho ¢asova obmedzenost’, nakol’ko toto umiestnenie
nesmelo prekrocit’ 15 dni. LiSilo sa tym od ostatnych opatreni, ktorych u¢innost’ trvala po cely
Cas trvania trestného konania, ak ich sud nezrusil uz skor. Vo vynimoc¢nych pripadoch bolo
mozné tito dobu na navrh prokuratora prediZit' o jeden mesiac na zaklade rozhodnutia Rady
stolice 3ggmad’. torvényszeéki tandcs). Ustanovenia o vdzbe nebolo voci mladistvym pripustné
pouzit’.

4. PRIPRAVNE KONANIE

V zmysle ZoSM: "Sud ndsledne na zdklade navrhu prokurdtora alebo na zdaklade navrhu
sukromného Zalobcu nariadil vySetrovanie, ktoré nasledne sud realizoval a riadil v sucinnosti
s policajnymi organmi."** Nariadenim vySetrovania sa zadala druha faza zakladného trestného
konania a to vlastné pripravné konanie. VySetrovanie sa nenariadovalo ex offo, ale iba na
zéklade relevantného navrhu a to bud’ zo strany prokuratury, alebo v pripade vybranych
trestnych ¢inov, na zdklade navrhu hlavného stikromného zalobcu, alebo v pripade odmietnutia
zastupovania veci prokuratirou, na zaklade ndvrhu nahradného stikromného Zalobcu.

Na rozdiel od vSeobecného trestného konania, vySetrovanie neviedla prokuratira ¢i
policajny organ, ale samotny sudca mladistvych.® Koncentraciu prakticky celého trestného
konania od jeho zaciatku az do jeho skonéenia v rukach sudcu mladistvych odovodioval®®
zékonodarca potrebou ziskania uceleného obrazu o mladistvom zo strany sudu, a to v zaujme
schopnosti uréenia najvhodnejSieho opatrenia na jeho zachranu. Uvedené plati o to viac, ze
posudit’ psychologické osobitosti mladistvého nie je mozné vzdy len na zaklade objektivne
meratel'nych udajov. Vambéry vSak hodnoti, Ze pre pretaZenost’ prokuratury casto trvalo tyZzdne
a7 mesiace kym sa sudca mohol realne zacat’ mladistvym zaoberat’.>’

Dalej tiez uvadza, ze poskodeni &asto nepoznajiic osobitné ustanovenia zikona o stidoch
mladistvych podavali trestné oznamenia na policii a aj ked’ §§ 14-15 zverovali celé pripravné
konanie do ruk sudov mladistvych, v skuto€nosti policia odovzdéavala sudu trestné oznamenie
uz po de facto skoncenom vysSetrovani. Policia si tak v podstate vopred vykonala svoju pracu a
to z dovodu, ze ¢akanie na dorucenie uznesenia sudu by zna¢ne staZilo zistenie skutkového

32 ANGYAL, P.: A Magyar biintetdeljarasjog tankonyve, II. kotet. Budapest: Athenaeum, 1917, s. 345.

3§21 ods. 3 Zak. ¢l. o stidoch mladistvych.

3 Tamtiez § 15, ods. 1.

% YVAMBERY, R.: A biinvadi perrendtartas tankonyve. 3. vydanie. Budapest: Grill Karoly Kényvkiadovallalata, 1916, s.
403.

Dovodova sprava k § 15 Zak. €l. o stidoch mladistvych.

3 VAMBERY, R.: A fiatalkoruak birdsaga a haboru alatt és a haboru utan. Budapest: Jogallam kényvtar, 1917, s. 25.
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stavu a zabezpeéenie podozrivého.*® Je viak mozné skonstatovat, Ze policia mala na tento
postup oporu v zakone, nakolko policajny organ mohol v trestnych veciach mladistvych
vwkonat bez pokynu siidu [iba] nevyhnutné vysetrovacie vikony.

Uelom pripravného konania bolo dospiet k relevantnému rozhodnutiu, ktoré by
determinovalo d’al$i postup v konani. Subsidiarnym pouzZitim ustanoveni trestného poriadku®
je mozné konStatovat’, Ze ucelom vysetrovania bolo rozhodnut’, ¢i je na mieste podat’ obzalobu
alebo nie. Predpokladom prijatia relevantného rozhodnutia bolo prirodzene vykonanie
dokazovania.

4.1. Dokazovanie
Rozsah dokazovania v ramci pripravného konania mdzeme rozdelit do nasledovnych
kategorii:
1. subjektivne okolnosti:
a) zistenie zakladnych udajov o mladistvom: jeho totoznost’ a vek,
b) osobitosti (osobnost’) mladistvého, Zivotné pomery, Groveil rozumovej a mravnej
vyspelosti,
2. objektivne okolnosti: skutkovy stav.

Je mozné pozorovat*!, e déraz v dokazovani v trestnych veciach mladistvych bol kladeny
predovSetkym na objasnenie osobitosti mladistvého a jeho Zivotnych pomerov, teda na
subjektivne okolnosti a prioritou nebolo detailné objasnenie skutku.

Vysetrovanie uskutocnované policajnymi orgdnmi sa obmedzovalo len na zistenie trestného
¢inu, a nie na zistenie rodinnych a spolo¢enskych pomerov, osobitosti mladistvého a jeho
psychologickych vlastnosti.*> Mbzeme konstatovat,, Ze policajné organy sa obmedzovali na
zistovanie predovsetkym objektivnych okolnosti.

Subjektivne okolnosti zistoval sud prostrednictvom:

1. sprav a vyjadreni

2. znaleckého posudku

3. priamo

Ad 1. Sud bol ex lege opravneny "poverit’ patronskeho uradnika alebo inu vhodnii osobu
hlasiacu sa na tento ucel pripadne prostrednictvom patronazneho spolku na ziskanie informdcii
0 osobitostiach mladistvého ajeho Zivotnych pomeroch."® Sprava o prostredi bola
vypracovana metodou dotaznika a to bud’ patronskym uradnikom alebo tzv. spolocenskym
patronom. Patronsky tradnik bola osoba vymenovana ministrom spravodlivosti, kym
spoloCensky patron bol subjekt pochédzajuci zo spolku na ochranu deti alebo patrondzneho
spolku, ale aj in4 osoba, ktora vykonéavala svoju ¢innost’ na zéklade poverenia sudu. Medzi ich
prava a povinnosti sa zarad’'uju: vypracovanie sprav o prostredi, pritomnost’ na pojednavani,
starostlivost’ o do¢asné umiestnenie mladistvého, sti¢innost’ vo vzt'ahu k vykonu ochrannych
opatreni, resp. k umiestneniu pod doméci dozor a k vykonu prepustenia na skiiSku, ¢i dozor nad
skiSobne a podmieneéne prepustenymi mladistvymi.** O svojej ¢innosti bol stidu povinny
bezodkladne podat’ spravu.

Vambéry hodnoti*, Ze spravy o prostredi, ktoré by mali podat’ informacie o osobitostiach
mladistvého a jeho Zivotnych pomeroch boli ¢asto nedostato¢né, povrchné, neddveryhodné,

38  Tamtiez, s. 24.

39§ 15 ods. 3 Zak. ¢l. o stdoch mladistvych.

40§ 83 Trestného poriadku.

4 VAMBERY, R.: A biinvadi perrendtartas tankonyve. 3. vydanie. Budapest: Grill Karoly Kényvkiadévallalata, 1916, s.
404.

42 VAMBERY, R.: A fiatalkoruak birdsaga a haboru alatt és a haboru utan. Budapest: Jogallam kényvtar, 1917, s. 25.

43§16, ods. 2 Z4k. ¢&l. o sidoch mladistvych.

4 ANGYAL, P.: A Magyar biintetdeljarasjog tankonyve, II. kotet. Budapest: Athenaeum, 1917, s. 343.

% VAMBERY, R.: A fiatalkoruak birdsaga a haboru alatt és a haboru utan. Budapest: Jogallam kényvtar, 1917, s. 29.
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reflektujuc neodbornost’ a pretazenost’ patronskeho tradnika. Casto uZ samotny pohlad na
obvinené¢ho bol v rozpore s podanou spravou. Vécsina tychto sprav tak bola iba kratkym
zhrnutim zivotopisu mladistvého, bez toho, Ze by opisovali jeho povahu alebo aspoii tidaje, na
zéklade ktorych bolo mozné posudit’ povahu mladistvého. Uvadza, ze nie je postacujuce, aby
sprava o prostredi opisovala rodinné, hospodarske pomery mladistvého a obsahovala opis jeho
doterajSieho zivota, ale nad ramec tohto vSetkého ma, opierajic sa o zistené udaje, nacftat’
psychologické dojmy, ktoré v patronskom tradnikovi mladistvy vyvolal. K niektorym sudcom
boli priradovani tzv. poldilovi patronsky uradnici, ktorym ind doobediiajsia Cinnost’ Casto
branila v pritomnosti na pojednavani, a tak boli sudcovia Casto odkézani len na pred¢itanie
vypracovanej spravy o prostredi.*® Obdobne aj Szasz*’ uvadza, Ze spravy o prostredi st v
mnohych pripadoch netplné alebo jednoduché, obsahuju kratke odpovede, a preto je sotva
mozné ziskat' presny, Cisty obraz o doterajSom zivote mladistvého, 0 jeho sklonoch a
spoloc¢enskej situdcii.

Sud bol okrem vysSSie uvedeného opravneny vyziadat' si vyjadrenie o osobitostiach
mladistvého ajeho zivotnych pomeroch aj od porucenského uradu, Skoly, knaza,
zamestnavatel'a obvineného, lekara, resp. aj od spolkov a d’alSich institacii, ktoré mali vztah
k mladistvému.

Ad 2. Sud bol opravneny ulozit' vypracovanie znaleckého posudku a za tymto ucelom
mladistvého bud’ nechat’ vySetrit’ jednému alebo viacerym znalcom alebo za tymto tcelom
nariadit’ jeho umiestnenie do Ustavu. Ak na zaklade znaleckého posudku trpel mladistvy
fyzickou alebo duSevnou poruchou, ktora odovodiovala potrebu osobitného pristupu k
mladistvému, na tato skuto¢nost’ muselo byt osobitne poukazané v odévodneni kone¢ného
rozhodnutia.*®

Ad 3. K dokaznym prostriedkom zéakon tiez zarad’'oval vysluch mladistvého, predvolanie
a vysluch jeho zakonnych zastupcov, rodi¢ov, osoby, v ktorych domacnosti mladistvy zil a iné
osoby, ktoré¢ sudu mohli poskytnit' relevantné informécie a to v procesnom postaveni
svedkov.*® Zakonodarca zamyslal poskytnit’ sudu vietky mozné nastroje na uskutoénenie
potrebného dokazovania, ¢o je zvyraznené aj demonstrativnym vypoctom subjektov, ktoré
modzu sudu poskytnit’ potrebné informécie. Osobité miesto spomedzi nich zastavaju rodicia, o
objektivite ich vypovede vSak mozno mat’ dovodné pochybnosti. Szasz uvadza, Ze rodicia sa
hoci nevedome, stavali nepriatel'om vlastnych deti v dosledku ich snahy "ocistit" svoje dieta
za kazda cenu. Zvlast matky mali sklon opisovat’ mladistvého ako najlepSieho a najcestnejSieho
spomedzi jeho rovesnikov.®® Tato snaha, aj ked’ pochopitel'na, bola v priamom rozpore so
zdujmom mladistvého, nakol’ko znemoziovala vyber vhodného opatrenia pre jeho napravu.

V suvislosti s dokazovanim predstavovala tieZ osobitost moZnost' sudcu mladistvych
pouzit’ dokazy zhromazdené vSeobecnym stidom v samostatnom trestnom konani o veci, ktora
stvisi s vecou mladistvého - spravidla v konani vedenom voci dospelému spolupachatel'ovi.
Zakonodarca vsak dodava, ze toto opravnenie nemalo byt podkladom pre vyckavanie sudcu
mladistvych na vysledky vSeobecného konania, prive naopak, zdoraziiuje sa>! potreba
prednostného a rychleho vybavovania trestnych veci mladistvych.

46

Tamtiez, s. 30.
47 X

SZASZ, G.: Megfigyelések és tapasztalatok az FB. alkalmazasa korében. In Biiniigyi szemle. 1915, rog. 3, &. 10, s. 440-
456.
48§18, ods. 2 Z4k. ¢l. o sadoch mladistvych.

49§16 Zak. ¢l. o sidoch mladistvych.
50

SZASZ, G.: Megfigyelések és tapasztalatok az FB. alkalmazasa korében. In Biiniigyi szemle. 1915, roé. 3, &. 10, s. 440-
456.

51 Vid dovodova sprava k § 11 Zék. ¢l. o stidoch mladistvych.
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Je mozné konstatovat’, ze vo vztahu k zisteniu osobitosti mladistvého a jeho zivotnych
pomerov zohraval spomedzi dokaznych prostriedkov klI'i¢ovu tlohu patronsky uradnik ako
najddlezitejsi pomocny organ sudu.>?

4.2. Skoncenie vySetrovania
Vysetrovanie sa skoncilo, ak bol zhromazdeny dostatok udajov pre to, aby mohol sud prijat’
niektoré z nasledovnych rozhodnuti:

e 0 postupeni veci prislusnému organu,

e o0 zruSeni vySetrovania: ak nebola danéd potreba ulozenia opatreni, ktoré bolo mozné
ulozit’ bez formalneho pojednévania a nebol dany ani dovod na nariadenie pojednavania,
alebo

e 0 odovzdani veci prokuratorovi za ic¢elom podania prislusného navrhu.

Prokurétor bol opravneny:

1. navrhnut’ postipenie veci,

2. odmietnut’ zastupovanie obZaloby, resp. od nej upustit’,

- a to jednak z dovodov podl’a trestného poriadku, teda ak:

a) neslo o trestny Cin,

b) pre nedostatok dokazov,

- ako aj z dovodov podl'a ZoSM:

c¢) ak mladistvy v Case spachania skutku nemal potrebnl uroven rozumovej a mravnej

vyspelosti,

d) ak bol spachany skutok nepatrne malej zavaznosti a v zaujme budiceho spravania a

mravného rozvoja mladistvého bolo vhodné upustit’ od d’al§ieho trestného konania.

Ako sme uz naznacili vyssie, pripady c) a d) st vyjadrenim prelomenia zasady legality a
uplatnenia principu oportunity. v pripadoch a) a b) mohol nastipit’ namiesto prokuratora
poskodeny ako nahradny stkromny Zalobca. Vigh oznaduje®® pravo prokuratora upustit’ od
obZaloby ak to bude v zaujme rozvoja mladistvého, za najvacsie odcudzenie od principov
klasického trestného prava a poukazuje pri tom na jedine¢nost’ tejto upravy v komparacii s
Anglickom, Belgickom a Holandskom, kde je pravo rozhodovat v otazke trestnopravnej
zodpovednosti zverené vylucne do ruk sudcu.

3. navrhniat’ skoncenie veci bez formalneho pojednavania alebo s formalnym
pojednavanim. Skoncenie veci bez formalneho pojednavania prichddzalo do tvahy ako v
pripade danosti obZaloby, tak aj v pripade jej absencie. Konanie formalneho pojedndvania
predvidalo danost’ verejnej alebo sikromnej obzaloby.

4.3. Skoncenie veci bez pojednavania

Sud bol opravneny vec skoncit’ bez formalneho pojednavania uznesenim, ak "po vyjadreni
prokuratora nepovazoval v zaujme rozumového a mravného rozvoja mladistvého rozhodnutie
o vine a uloZenie trestu za vhodné."™* V uvode je ddlezité opitovne poznamenat’, Ze sid bol
opravneny postupovat’ podl’a tohto ustanovenia aj v pripade ak bola obzaloba podana.

Zakonodarca vychadzal zo skutocnosti, Ze vystupovanie mladistvého na hlavnom
pojednavani v zasade nie je v stilade s vychovnym principom zakona. Ak teda sudca uz v ramci
pripravného konania ziskal vycerpavajuci obraz o mladistvom a o vhodnom opatreni pre jeho
napravu, a suCasne mal za to, Ze v danom pripade vyslovenie viny a ulozenie trestu sa nejavi

52 Dévodova sprava k § 16 Zak. ¢l. o sudoch mladistvych.
58 VIGH, J.: A fiatalkori biindzés és a tarsadalom. Budapest: Kozgazdasagi és jogi kdnyvkiado, 1964, s. 44.
54 § 23 Z4k. ¢l. o sidoch mladistvych.
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vhodnym, mohol konanie skon¢it’ bez riadneho pojednavania vo forme uznesenia.>® Sud bol
Vv takom pripade opravneny:
1. Aplikovat’ § 16 trestnej novely. ISlo o opatrenia mozné ulozit’ mladistvym bez potrebnej
urovne rozumovej a mravnej vyspelosti, teda:
e domaci dohl’ad,
e domace a Skolské trestanie,
e polepSovaciu vychovu

a to bez ohl'adu na to, ¢i mladistvy mal alebo nemal potrebna Groven rozumovej a mravnej
vyspelosti potrebnej k potrestaniu. Opatrenia obsiahnuté v § 16 trestnej novely bolo mozné

ulozit’ aj v tom pripade, ak bolo trestny ¢in mozné stihat’ len na navrh poskodeného a ten podany
nebol.*

2. Prepustit na sktsku, kde vzhl'adom na do¢asnu povahu tohto opatrenia, konanie formalneho
pojednavania taktiez nebolo potrebné.

3. Ulozit' sudcovské uzavretie, pricom iSlo o oprdvnenie sidu, mladistvého drzat
S obmedzenim alebo odopretim stravy pod dohl'adom v niektorej vhodnej miestnosti sidu
ato v ¢asovom intervale od rana 8. hodiny do vecera 8. hodiny v rozsahu od troch do
dvanastich hodin.

4. Konanie zastavit', (upustenie od potrestania) ak bola zavaznost’ skutku minimalna.>’

Zvlastnym opravnenim sudu bola Vv tejto stvislosti 1 jeho pradvomoc nariadit’ riaditelovi
ustavu, v ktorom mladistvy vykonava uz ulozeny trest odnatia slobody alebo polepSovaciu
vychovu, aby mu bol uloZeny disciplinarny trest v stilade s pravidlami toho-ktorého ustavu, a to
za predpokladu, ze:

- saV prebiehajucom konani prejednava precin alebo priestupok zanedbatel'nej zavaznosti a
- iné opatrenie sa nejavilo byt’ vhodnejS$im.

Ulozenie disciplinarneho opatrenia pritom nevyvolavalo potrebu zmeny pdvodného
rozhodnutia o ulozeni polepSovacej vychovy alebo trestu odnatia slobody.

Vambéry vSak poukazuje na to, Ze pripravné konanie nezabezpefovalo dostatocné
spoznanie mladistvého a to bolo jednym z dévodov, preco nebolo rozhodnutie bez forméalneho
pojedndvania ¢asto vyuzivané.®®

5. SUDNE POJEDNAVANIE

V pripade, ak sud nevybavil vec bez formalneho pojednavania, hovorime o prechode do
tretej fazy zakladného konania a to nariadenim formalneho stidneho pojedndvania. Dévodom
jeho nariadenia boli v zasade dve situdcie:

e sud v pripravnom konani neziskal dostatok informadcii pre prijatie Ziadneho rozhodnutia,

e sud v pripravnom konani ziskal dostatok informacii pre prijatie rozhodnutia, avSak dospel
k zaveru, ze mladistvému je potrebné ulozit’ také opatrenie, ktoré bez formalneho
pojedndvania uloZit nie je mozné.*

Moézeme konstatovat, Ze vykonanim pojednavania sa v plnom rozsahu napliiala zasada
ustnosti a bezprostrednosti. Okruh dokazovania bol podla nasho nazoru rovnaky ako v
pripravnom konani - pravna norma vSak kladla osobity doraz na dokazovanie subjektivnych
okolnosti, teda: osobitosti mladistvého, jeho zivotnych pomerov a irovne rozumovej a mravnej

%5 Dovodova sprava Ministerstva spravodlivosti k Zak. ¢l VII/1913, Corupus Iuris Hungarici, 1913 évi torvénycikkek.
Budapest: Franklin- Tarsulat, s. 46.

%  ANGYAL, P. - DEGRE, M.: Anyagi és alaki biintetéjog, II. kétet. Pécs: Biiniigyi Szemle kiadasa, 1917, s. 445,
57§23, 0ds. 1 Zak. ¢€l. o sadoch mladistvych.

% YVAMBERY, R.: A fiatalkoruak birdsaga a haboru alatt és a haboru utan. Budapest: Jogallam kényvtar, 1917, s. 27.

%9 Vid. dovodova sprava k § 24 Zak. ¢l. o sidoch mladistvych.
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vyspelosti®. Inymi slovami: primarnym ciel'om dokazovania bolo spoznat’ pomery mladistvého
za ucelom urCenia vhodného opatrenia na jeho napravu, priCom pre ¢o najdoslednejsie
dosiahnutie tohto ciel'a ponukalo najvhodnejSiu pddu kontradiktorne sidne konanie. Vambéry
vSak na margo toho v roku 1917 poznamenava, ze ani formalne pojedndvanie neumoziovalo
spoznanie mladistvého a to z dovodu pretazenosti sudov, kedy na jeden pripad pripadalo
priemerne 20-25 minut, ktorych prevaznu ¢ast’ zaberalo posudenie skutkového stavu a vysluch
svedkov.% Potvrdzuje to aj Sz4sz®?, ktory uvadza, Ze sudcovia mladistvych boli zatazeni inymi
povinnostami a veciam mladistvych boli schopni venovat’ len mens$iu ¢ast’ svojho ¢asu. Veci
mladistvych vybavovali iba ako "vedlajsiu" aktivitu a na organizaciu pantronaznej ¢innosti
nemali vobec ¢as. Mladistvym sa venovali iba vo vyhradenych dnoch a boli odkazani iba na
oboznamenie sa s vecou €X actis.
Medzi dokazné prostriedky sliziace na preukédzanie subjektivnych okolnosti zarad’ujeme
najmi vysluch:
1. patronskeho uradnika alebo patrdona, teda osoby, ktord bola poverend zistovanim
osobnych pomerov mladistvého,
0s0b z blizkeho prostredia mladistvého a to:
e zakonného zastupcu mladistvého, alternativne iného blizkeho pribuzného, pricom
druhého uvédzaného za kumulativneho splnenia nasledovnych podmienok:

- byva alebo zdrziava sa v mieste sidla sudu alebo v jeho blizkosti,
- vysluch zékonného zéastupcu by bol spojeny s vacsimi tazkost’ami alebo by z iné¢ho
dovodu nebol vhodny.

e o0soby, v ktorej domacnosti mladistvy Zije a ak je to potrebné, tak aj
e inych o0sob, ktoré moézu podat’ relevantné informécie o mladistvom.

Osobitost'ou bola absencia prava svedkov odopriet’ vypoved z titulu pribuzenského
vztahu pokial’ ide o okolnosti potrebné k ustaleniu subjektivnych okolnosti .5 Pravo
vypoved odopriet vSak bolo dané ak by vypovedanim o tychto okolnostiach hrozila
svedkovi zna¢na §koda alebo hanba.®

3. vysluch znalcov.

Ako sme uz naznacili v podkapitole o zdkladnych zdsadach, sid bol opravneny podrla svojej
tivahy z pojednavania vyligit verejnost'.®® Osobitostou pritom bolo to, Ze aj v pripade
verejného pojednavania mohli ,,verejnost™ tvorit’ iba: ¢lenovia uradov, patronaznych spolkov,
resp. spolkov na ochranu deti, advokati, nahradni advokati, advokatsky koncipienti a pravny
asistenti. Nad ramec tohto vypoctu mohol sud povolit Ucast’ inych dospelych osdb
preukazujicich opravneny zaujem na veci.

Ako sme uz tiez skor uvadzali, sid bol opravneny nariadit’, aby sa obvineny pocas urcitej
Casti pojednavania vzdialil z pojednévacej siene, ak by mohol mat’ podl'a uvdzenia stidu jeho
nasledujuci priebeh naitho nepriaznivy vplyv. Medzi potencialne nevhodné etapy pojednavania
podla pravnej normy patrili vysluch oséb z blizkeho prostredia mladistvého a prednesenie
obhajoby. I§lo vSak iba o demonStrativny vypocet a aplikdcia tejto prdvnej normy bola
ponechana na uvahe sudu. Vysledky vysluchov ainého dokazovania uskutocneného v
nepritomnosti mladistvého mohol sid neskér mladistvému vhodnym sposobom ozndmit’, ak to
povazoval za prinosné pre u¢el konania alebo zadujem obzalovaného.®

60§28, ods. 2 Z4k. ¢l. o sadoch mladistvych.

8 VAMBERY, R.: A fiatalkoruak birdsiga a haboru alatt és a habéru utan. Budapest: Jogallam kényvtar, 1917, s. 28.

62 §7ASZ, G.: Megfigyelések és tapasztalatok az FB. alkalmazasa korében. In Biiniigyi szemle. 1915, ro¢. 3, &. 10, s. 440-
456.

§ 29 Zak. ¢l. o sidoch mladistvych v spojeni s § 205 Trestného poriadku.

64§ 208 Trestného poriadku.

85§26 Zak. ¢l. o sudoch mladistvych.

86§27 Zak. ¢l. o sudoch mladistvych.

63
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Po skonceni dokazovania na sudnom pojednavani bol prokurator povinny predniest’ navrh,
v ktorom uviedol, aké opatrenie povazuje za vhodné v prospech obzalovaného. V tejto otazke
boli podl'a zakona opravneni vyjadrit’ sa i obhajca, zakonny zastupca, rodic, patron a patronsky
tiradnik.%’
Std mohol po vykonanom dokazovani na pojednavani rozhodnut’:
1. rozsudkom a
e spod obzaloby mladistvého oslobodit’, alebo
e vyslovit' jeho vinu a ulozit: pokarhanie, véizenie, Stitne vidzenie, uzavretie alebo
penazny trest.
2. Uznesenim
e ulozit’ opatrenia, ktoré mohol ulozit’ aj bez formalneho pojednévania, alebo
e konanie zastavit’.

Ak sud hodlal skoncit' viacero prebiehajucich konani jednym rozhodnutim a podla
predchadzajiiceho odseku bolo potrebné rozhodnut’ z €asti rozsudkom a z asti uznesenim, sud
rozhodol rozsudkom.

Dobova literatira poukazuje na to, ze zdsadu individualizécie je potrebné vnimat’ nie len vo
vzt'ahu k vyberu vhodného opatrenia pre napravu mladistvého, ale aj v kontexte potreby
individualneho pristupu sudcu pri styku s nim, okrem iného aj pri vyhlasovani rozhodnuti, ktoré
sa mladistvého tykaju. Vambéry uvadza, ze v niektorych pripadoch si vychovny ciel’ vyzaduje
neformdlny, inokedy zas sldvnostny formalny pristup sudcu. Poukazuje na pripad, kedy sud
mladistvého prepustil na skusku a uznesenie vyhlasil v celom jeho formalnom zneni, po com
sa nasledne opytal mladistvého ¢i mu porozumel. Hoci ten odpovedal kladne, sudcu viedli
pochybnosti o Gprimnosti odpovede k tomu, ze mladistvému povedal: "znamena to, Ze jeden
rok nesmies spachat’ trestny ¢in.".Vambery zdoraziiuje, Ze ,,nie je jednoduché n4jst’ ten spravny
ton, ktory si vyzaduje osobnost’ daného mladistvého, je vSak nepochybné, Ze aj toto je jednym

Z nastrojov, ktorych vhodna aplikacia determinuje ispech konania*.

6. ZAVER

Ciel'om tohto ¢lanku bolo komplexné spracovanie problematiky zékladného trestného
konania vo veciach mladistvych na zaklade uhorskej pravnej upravy zo zaciatku 20. storocia.
Dospeli sme k zaveru, ze skimana pravna Gprava bola dostato¢ne uréita a jasna a v Symbidze
so vSeobecnym procesnym kodexom aplikovanym subsidiarne pontkala komplexné moznosti
pre dosiahnutie ucelu tohto osobitného trestného konania, ktorym mala byt vychova a naprava
delikventného mladistvého. Problémy v aplika¢nej praxi zistené z dobovej predvojnovej spisby
je mozné pripisat’ pretazenosti justiéného aparatu. Napriek uvedenému mame za to, zZe reformu
trestného konania vo veciach mladistvych je mozné pravom zaradit’ medzi vyznamné vysledky
zakonodarnych procesov Vv obdobi po rakusko-uhorskom vyrovnani. Sved¢i o tom i moderna
vedecka spisba, kedy napr. Vaskuti® hodnoti ako najvicsi prinos ZoSM mladistvych vznik
ucelené¢ho systému sudov mladistvych so Specializovanymi sudcami, vd’aka ¢omu sa stala
uhorska pravna tprava aktudlnou a stiladnou s vtedaj$im eurdpskym vyvojom. Korinek™® vnima
ako pozitivum subsidiaritu trestného poriadku, teda prioritu Specidlnej upravy ako aj moznost’
skoncenia veci bez formalneho pojedndvania a tym obmedzenie nepriaznivych vplyvov na
pachatela. Vigh* vyzdvihuje §irokti pravomoc sudov mladistvych, v kontexte opravnenia

67  Tamtiez § 30

8 VAMBERY, R.: A fiatalkoruak birdsiga a haboru alatt és a habéru utan. Budapest: Jogallam kényvtar, 1917, s. 27.

8 VASKUTI, A.: A fiatalkortak birosagara vonatkozd nemzetkdzi elvarisok és érvényesiilésiik az 1 biintetdeljarasi
kodexben. In: Biintetdjogi dolgozatok Gellér Balazs sziiletése otvenedik évforduldjanak iinnepére. Budapest: Dialog
Campus Kiad6, 2018, s. 171-184.

70 KORINEK, L.: Kriminologia, II. kétet. Budapest: Magyar Kézlony Lap- és Konyvkiado, 2010, s. 48.

T VIGH, J.: A fiatalkori biinozés és a tarsadalom. Budapest: Kzgazdasagi és jogi konyvkiado, 1964, s. 43.
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vykonat’ opatrenia aj voci tym osobam, ktoré neboli podozrivé zo spachania trestného ¢inu.

Mame za to, ze skimanu pravnu Upravu najlepsie vystihuju nasledovné kl'icové myslienky:
uvedomenie si potreby Specializacie personalneho aparatu justicie auvedomenie si
nevyhnutnosti zistovat osobnost” obvinené¢ho a jeho zivotné pomery, v zadujme uplatnenia
principu individualizacie pri voI'be vhodnych opatreni ako nasledkov jeho konania, v kone¢nom
dosledku veduc k naplneniu vyssie uvedeného ucelu trestného konania.

Analyzovani procesnopravnu upravu vnimame predovSetkym ako prirodzenu reakciu
legislativy na skorSie zrealizovanu reformu hmotnoprdvneho trestného prava mladeze. Vo
svojej podstate sa vSak nestala iba jej nevyhnutnym zrkadlovym obrazom, ale svojimi instititmi
vytvorila kompatibilny a komplexny systém reflektujici osobitosti juvenilnej kriminality.

KEUCOVE SLOVA
trestné pravo, mladistvi, konanie
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criminal law, juveniles, proceeding
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HARMONISATION OF CRIMINAL LAW
ACROSS THE EUROPEAN UNION AND THE ROLE
OF THE EUROPEAN PUBLIC PROSECUTOR 'S OFFICE!

HARM(’)NIZACIA TRESTNEHO PRAVA ,NAPRIE(V?
EUROPSKOU UNIOU A ULOHA EUROPSKEJ
PROKURATURY

Valéria RuZickova?
https://doi.org/10.33542/S1C2022-1-07

ABSTRACT

This paper elaborates on the topic of harmonisation across the European Union in the field of
criminal law, its progress to date as well as its limits and the question of the so called
institutional harmonisation. It is argued that the establishment of the European Public
Prosecutor’s Office might contribute to further harmonisation of the criminal law across the
European Union either directly or indirectly by “forcing” the Member States to adopt rules
which will facilitate the cooperation and smooth functioning of national authorities in relation
to the European Public Prosecutor’s Office as well as in relation to authorities of other Member
States.

ABSTRAKT

Tento prispevok sa venuje harmonizdcii trestného prava naprie¢ Europskou uniou, jej
doterajsiemu napredovaniu ako aj jej limitom a otazke takzvanej instituciondlnej harmonizacii.
Prispevok sa zaoberd tvrdenim, zZe vzmnik Eurdpskej prokuratury moze prispiet k dalSej
harmonizdcii trestného prava naprie¢ Europskou uniou bud’ priamo, alebo nepriamo “nutiac”
Clenské staty prijat opatrenia, ktoré ulahcia spolupracu a hladké fungovanie Statnych organov
a Eurdpskej prokuratury ako aj Statnych organov rozlicnych clenskych statov.

1. INTRODUCTION

One of the most sensitive issues within the framework of the relationship between a state
and an individual is undoubtedly that of interfering with individual’s personal liberty by means
of criminal law measures. The significance of this question is visible in the European Union
(hereinafter referred to as “Union” or “EU”) matters as well, notably in relation to the question
of harmonisation of national criminal law regulation. The importance of state’s ability to decide
on certain questions is reflected in several decisions of constitutional courts of EU Member
States as well as in the discussions regarding the harmonisation of law within such areas.

The establishment of the European Public Prosecutor’s Office (hereinafter referred to as
“EPPQO”) is undoubtedly a milestone in the EU’s endeavour to protect its financial interests and
combat fraud. Papers written on this topic were — taking into account the circumstances
surrounding the EPPO and its current state of functioning — rather anticipating than assessing
or evaluating. Since not many practical findings might be presented yet, this paper is not an

This paper was written within the framework of the project “APVV-18-0421, The European Public Prosecutor’s Office in
Connections of the Constitutional Order of the Slovak Republic as Strengthening of the European Integration through
Law.“

JUDr., PhD. Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika

Pavol Jozef Saférik University in Kosice, Faculty of Law, Slovak Republic.
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exception. In its first part, overview of harmonisation in general as well as in the field of
criminal law is presented with regard to the limits to such harmonisation. In the second part of
the paper, the issue of so called institutional harmonisation is elaborated on, and it is argued
that the establishment of the EPPO might contribute to further harmonisation of the criminal
law across the EU either directly or indirectly by “forcing” the Member States to adopt rules
which will facilitate the cooperation and smooth functioning of national authorities in relation
to the EPPO as well as in relation to authorities of other Member States.

The aim of this paper is to assess and answer the question whether the establishment of the
EPPO might contribute to further harmonisation of the criminal law across the European Union
either directly or indirectly by “forcing” the Member States to adopt rules which will facilitate
the cooperation and smooth functioning of national authorities in relation to the EPPO as well
as in relation to authorities of other Member States. While doing so, it makes use of analysis of
particular fields of the EPPQO's functioning, identifying those which might be most affected by
harmonisation and further, by means of induction, provides for — on the grounds of the partial
conclusions stemming from the above-mentioned analysis — the overall assessment of the so
called institutional harmonisation as well as harmonisation as such within the field of the
criminal law across the EU, thus contributing to fulfilling the aim of this article.

2. HARMONISATION, APPROXIMATION OR UNIFICATION?

When discussing harmonisation, particularly with regard to the EU law, one may come
across two other notions — approximation and unification. These are often used interchangeably
or, although separately, with no further clarification as to their meaning. Even the legal sources
are not an exception — Treaty on the Functioning of the European Union (hereinafter referred
to as “TFEU”) uses in its Article 114(1) the term “approximation” while in the para. 4 of the
very same Acrticle the term “harmonisation”.

Unification may be considered as a process which would result in the complete replacement
of particular aspects of the legal orders of the Member State with a new order adopted at the
European level. Unification would mean that existing legal principles would be replaced by
new principles applicable throughout all the Member States. In contrast, although
harmonisation may result in the creation of a common set of rules which have the same
substantive scope, the implementation of these rules utilises the legal principles and concepts
familiar to each particular Member State.?

As for the approximation, this term is often used in the literature without any distinction to
the term “harmonisation”,* providing it with the scope identical to that above.> Some of the
authors, however, have tried to draw a line between approximation and harmonisation,®
nevertheless, their meanings and scope undoubtedly suffer from a lack of conceptualisation.
Harmonisation itself suffers from certain ambiguity as well, since it may be distinguished as a
minimum and maximum harmonisation, the former being a state when a directive sets minimum
standards, often in recognition of the fact that the legal systems in some EU countries have
already set higher standards and, in this case, EU countries have the right to set higher standards
than those set in the directive, while the latter is a state when EU countries may not introduce

3 STEINER, J. and WOODS, L. EU law. 10th edition. New York: Oxford University Press, 2009. ISBN 978-0-19-921907-
0, pp. 362 — 363.

4 See, for example, PAKAMANTIS, M. The Need and Possibilities of Harmonisation in Criminal Law Matters in the EU.
In Public Security and Public Order, vol. 10, 2013. ISSN 2335-2035 (online), p. 170. Available online:
https://repository.mruni.eu/bitstream/handle/007/14931/Pakamanis.pdf?sequence=1&isAllowed=y.

5 In this article, the terms “approximation® and “harmonisation‘ might be used interchangeably, depending on which term is
used in particular case in the founding Treaties or other legal sources.

6  See, for example, CEMALOVIC, U. Framework for the Approximation of National Legal Systems with the European
Union’s Acquis: From a Vague Definition to Jurisprudential Implementation. In Croatian Yearbook of European Law and
Policy, vol. 11, 2015. ISSN 1848-9958 (online), pp. 241 — 258. Available online: https://www.cyelp.com/index.php/
cyelp/article/view/200.
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rules that are stricter than those set in the directive. On the other hand, it may be distinguished
as well as a total harmonisation, where no derogation is allowed from Member States except
for safeguard measures, optional harmonisation, where a directive provides an option to follow
either the harmonized rules or the national rules, partial harmonisation, which employs two sets
of rules and generally requires cross-border transactions to be subject to Union rules, alternative
harmonisation, where Member States are allowed to choose between alternative methods.’

Some authors consider also the principle of mutual recognition as one of the types of
harmonisation.® However, we perceive it more as a means of European integration rather than
of harmonisation, although it is undoubtedly intertwined with the concept of harmonisation. In
our opinion, mutual recognition serves only to overcome legal differences between EU Member
States via mechanism that enhances cooperation between them, and such objective is similar if
not the same as that of harmonisation, the means of doing so are, however, different — while
harmonisation observes the aim of changing legal rules of EU Member States, either directly
or indirectly, mutual recognition aims at overcoming them in a rather passive way. Nonetheless,
it is true that the mutual recognition mechanism is a useful mechanism in the areas which are
harmonised, yet, these are not harmonised to a full extent and mutual recognition serves as a
tool for fulfilling the empty space caused by the lack of full and exact harmonisation in
particular area.

Similarly, as argued by Schroeder, “it is remarkable that mutual recognition should take
priority over the approximation of national legislation by means of EU secondary legislation.
Positive harmonisation of criminal law should merely be a subsidiary means of enforcing the
principle of mutual recognition.”® Nonetheless, it is true that the subsumption of mutual
recognition under the types of harmonisation is often visible in relation to the EU internal
market, 1% in which the mutual recognition serves to extend rights in opposition to EU criminal
law, where it serves to reduce them transnationally.* Therefore, in internal market, the borders
between mutual recognition and harmonisation are not clearly recognisable, if recognisable at
all.

3. HARMONISATION OF CRIMINAL LAW ACROSS THE EU

While creating the Area of Freedom, Security and Justice, the Union committed itself to
respect fundamental rights and the different legal systems and traditions of the Member States,*2
hand in hand with ensuring a high level of security through measures to prevent and combat
crime, racism and xenophobia, measures for coordination and cooperation between police and
judicial authorities and other competent authorities, as well as through the mutual recognition
of judgments in criminal matters and, if necessary, through the approximation of criminal
laws.’® As was already stated elsewhere,!* functional understanding of EU's legislative
harmonisation leads us to conclusion that it does not serve only to reduce legal differences

7 See, for example, WEN, S. Less is More — A Critical View of Further EU Action towards a Harmonized Corporate
Governance Framework in the Wake of the Crisis. In Washington University Global Studies Law Review, vol. 12, no. 1,
2013. ISSN 1546-6981, p. 52. Available online:  https://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=
1424& context=law_globalstudies . For further description,  see STEINER, J. and WOODS, L. EU law, op cit., pp. 363
- 373.

8 See WEN, S. Less is More — A Critical View of Further EU Action towards a Harmonized Corporate Governance
Framework in the Wake of the Crisis, op cit., p. 52.

9 SCHROEDER, W. Limits to European Harmonisation of Criminal Law. In EUCRIM. The European Criminal Law
Associations' Forum. 2020, no. 2, pp. 144 — 148. Available online: https://eucrim.eu/articles/limits-european-
harmonisation-criminal-law/#docx-to-html-fnref9 ; https://doi.org/10.30709/eucrim-2020-008

10 STEINER, J. and WOODS, L. EU law, op cit., p. 360.

11 SCHROEDER, W. Limits to European Harmonisation of Criminal Law, op cit.

12 See Article 67(1) TFEU.

13 Article 67(3) TFEU.

14 SCHROEDER, W. Limits to European Harmonisation of Criminal Law. In EUCRIM. The European Criminal Law
Associations ' Forum, 0p Cit.
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between EU Member States but also to achieve certain policy objectives as well as an overall
“European common good.” In the area of criminal law harmonisation, the policy goal of
ensuring a ,,hight level of security* is not merely designed to meet criminal law problems
arising as a side effect of a European area without internal borders, since it has a meaningful
function for the EU as a whole, which has developed from a community focusing on economic
objectives into a community with an individual at its centre or a ,,supranational living space.*
Such evolution is mirrored in EU's values and objectives laid down in the Articles 2 and 3(2)
of the Treaty on the European Union (hereinafter referred to as ,,TEU®). Therefore, the
harmonisation of criminal law might be considered as an expression of the common values of
EU Member States.™®

1. Legal basis and current state of criminal law harmonisation across the EU

The legal basis for the harmonisation of criminal law in the EU is laid down in several
Articles of the TFEU, namely Articles 67, 82 and 83.1° These provide for harmonisation of
procedural as well as substantive criminal law and several other Articles even touch upon the
“institutional harmonisation” providing for the bodies responsible for the tasks which shall be
vested in them in all or in the majority of EU Member States.!” Harmonisation of procedural
and substantive criminal law is possible only through the means of directives and as the
minimum harmonisation, that is, it shall not prevent Member States from maintaining or
introducing a higher level of protection for individuals.

As for the harmonisation of procedural criminal law, according to the TFEU, judicial
cooperation in criminal matters in the Union shall be based on the principle of mutual
recognition of judgments and judicial decisions and shall include the approximation of the laws
and regulations of the Member States in several areas. These include mutual admissibility of
evidence between Member States, the rights of individuals in criminal procedure, the rights of
victims of crime and any other specific aspects of criminal procedure which the Council has
identified — unanimously and after obtaining the consent of the European Parliament — in
advance by a decision.

In the area of cross-border evidence gathering, the Directive regarding the European
Investigation Order in criminal matters'® (hereinafter referred to as “the EIO Directive”) was
adopted. Nevertheless, the admissibility of evidence depends to a great extent on national legal
orders, leaving the full potential of the Article 82(2) TFEU untapped. Furthermore, in line with
the Roadmap for strengthening procedural rights of suspected or accused persons in criminal
proceedings,'® the area of rights of individuals in criminal procedure was already harmonised
via 6 directives regarding the right to information in criminal proceedings,?® the right to
interpretation and translation in criminal proceedings,? the right to access to a lawyer,?? the

15 Ibid.

161t should be pointed out that the discussions on legal basis for criminal law harmonisation are still open. See, for example,
OBERG, J. The Legal Basis for EU Criminal Law Legislation—A Question of Federalism? In European Law Review, vol.
43, no. 3, 2018. ISSN 0307-5400, pp. 366 — 393.

7 For example Article 86 TFEU.

18 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the European Investigation
Order in criminal matters, OJ L 130, 1.5.2014, p. 1-36.

19 Resolution of the Council of 30 November 2009 on a Roadmap for strengthening procedural rights of suspected or accused
persons in criminal proceedings (Text with EEA relevance), OJ C 295, 4.12.2009, p. 1-3.

20 Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the right to information in criminal
proceedings, OJ L 142, 1.6.2012, p. 1-10.

21 Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the right to interpretation and
translation in criminal proceedings, OJ L 280, 26.10.2010, p. 1-7.

2 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on the right of access to a lawyer
in criminal proceedings and in European arrest warrant proceedings, and on the right to have a third party informed upon
deprivation of liberty and to communicate with third persons and with consular authorities while deprived of liberty, OJ L
294,6.11.2013, p. 1-12.
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presumption of innocence,? procedural safeguards for children who are suspects or accused
persons in criminal proceedings?® and the legal aid.?® However, implementation of these
directives across the EU did not reach, even until now, a desirable state and the debates on
further strengthening of procedural safeguards of individuals in criminal proceedings are taking
place.?® The area of the rights of victims of crime was harmonised by the directive establishing
minimum standards on the rights, support and protection of victims of crime.?’

In the field of substantive criminal law, Article 83 TFEU constitutes a legal basis for its
harmonisation stating that the European Parliament and the Council may, by means of directives
adopted in accordance with the ordinary legislative procedure, establish minimum rules
concerning the definition of criminal offences and sanctions in the areas of particularly serious
crime with a cross-border dimension resulting from the nature or impact of such offences or
from a special need to combat them on a common basis. The EU legislator may harmonise areas
of crimes such as terrorism, trafficking in human beings and sexual exploitation of women and
children, illicit drug trafficking, illicit arms trafficking, money laundering, corruption,
counterfeiting of means of payment, computer crime and organised crime, all of them listed in
the Article 83. Nevertheless, other areas of crime may be unanimously and with the European
Parliament’s consent identified by the Council on the basis of developments in crime, however,
they shall meet the criteria set out in the paragraph 1, that is the cross-border dimension and
particular seriousness resulting either from nature or impact of such offences or from a special
need to combat them on a common basis.

Furthermore, if certain area was subject to harmonisation measures, minimum rules with
regard to the definition of criminal offences and sanctions in the area concerned may be
established by directives, however, only if the approximation of criminal laws and regulations
of the Member States proves essential to ensure the effective implementation of a Union policy
in such area.?8

With regard to the Article 83(1) TFEU, several directives were adopted concerning, inter
alia, preventing and combating trafficking in human beings,?® combating the sexual abuse and
sexual exploitation of children,® attacks against information systems,®! protection of the euro,

2 Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the strengthening of certain
aspects of the presumption of innocence and of the right to be present at the trial in criminal proceedings, OJ L 65,
11.3.2016, p. 1-11.

24 Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for
children who are suspects or accused persons in criminal proceedings, OJ L 132, 21.5.2016, p. 1-20.

%5 Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 October 2016 on legal aid for suspects and
accused persons in criminal proceedings and for requested persons in European arrest warrant proceedings, OJ L 297,
4.11.2016, p. 1-8.

% RIEHLE, Cornelia. 10 Years after the Roadmap: Procedural Rights in Criminal Proceedings in the EU Today. ERA Forum
20, 2020, pp. 321 - 325. Available online: https://link.springer.com/article/10.1007/s12027-019-00579-5#Fn5,
https://doi.org/10.1007/s12027-019-00579-5.

27 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum standards
on the rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA, OJ L
315, 14.11.2012, p. 57-73.

2 Article 83(2) TFEU.

2 Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and combating
trafficking in human beings and protecting its victims, and replacing Council Framework Decision 2002/629/JHA, OJ L
101, 15.4.2011, p. 1-11.

%0 Directive 2011/93/EU of the European Parliament and of the Council of 13 December 2011 on combating the sexual abuse
and sexual exploitation of children and child pornography, and replacing Council Framework Decision 2004/68/JHA, OJ
L 335,17.12.2011, p. 1-14.

31 Directive 2013/40/EU of the European Parliament and of the Council of 12 August 2013 on attacks against information
systems and replacing Council Framework Decision 2005/222/JHA, OJ L 218, 14.8.2013, p. 8-14.

32 Directive 2014/62/EU of the European Parliament and of the Council of 15 May 2014 on the protection of the euro and
other currencies against counterfeiting by criminal law, and replacing Council Framework Decision 2000/383/JHA, OJ L
151, 21.5.2014, p. 1-8.

https://doi.org/10.33542/S1C2022-1-07 103


https://doi.org/10.33542/SIC2022-1-07
https://link.springer.com/article/10.1007/s12027-019-00579-5#Fn5

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

combating terrorism*3 and combating money laundering.®* Furthermore, on the basis of Article
83(2) TFEU, directives regarding criminal sanctions for market abuse and on the fight against
fraud to the Union's financial interests®® were adopted.

2. Positive and negative harmonisation in the field of criminal law

Harmonisation may have several forms and be divided into several types, one of them being
so called negative harmonisation. As opposed to positive harmonisation which describes the
rules adopted in order to set out requirements for what the Member States should do, negative
harmonisation is reflected in the provisions which require the Member States to refrain from
some action. The difference between the limits of the harmonisation and negative
harmonisation stems from the fact that rules on the limits of criminal law harmonisation as well
as the harmonisation in general contain restraints in relation to the action of the EU, while rules
representing the negative harmonisation contain restraints of the Member States’ action. The
general example of the negative harmonisation may be found in the Article 4(3) TEU which
requires the Member States to refrain from any measure which could jeopardise the attainment
of the Union's objectives. This way, the law across the Union might be considered harmonised
not by the means of adopting legal rules to achieve EU's objectives, but to refrain from adopting
the rules which may jeopardise them.

3. Limits of harmonisation of criminal law

EU legislator is, of course, not allowed to adopt harmonisation rules in the area of criminal
law without any limits whatsoever. These limits may be found as an explicit rule provided for
in the EU primary law, be it in relation to the harmonisation in general or to the harmonisation
particularly in the area of criminal law. The latter may as well have a form of limits which
forbid the criminal law harmonisation per se or allow for such prohibition after triggering
certain mechanism.

The first and foremost, although general rule, is the principle of conferral laid down in the
Article 5 TEU. Under this principle, the Union shall act only within the limits of the
competences conferred upon it by the Member States in the Treaties to attain its objectives,
while the competences not conferred upon the Union in the Treaties remain with the Member
States. Following the rules on the division of competences between the EU and its Member
States®’ as well as their exercise,® the Union may not adopt harmonisation measures in the

3 Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017 on combating terrorism and
replacing Council Framework Decision 2002/475/JHA and amending Council Decision 2005/671/JHA, OJ L 88,
31.3.2017, p. 6-21.

3 Directive (EU) 2018/1673 of the European Parliament and of the Council of 23 October 2018 on combating money
laundering by criminal law, PE/30/2018/REV/1, OJ L 284, 12.11.2018, p. 22-30.

% Directive 2014/57/EU of the European Parliament and of the Council of 16 April 2014 on criminal sanctions for market
abuse (market abuse directive), OJ L 173, 12.6.2014, p. 179-1809.

% Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against fraud to the
Union's financial interests by means of criminal law, OJ L 198, 28.7.2017, p. 29-41.

87 The competences of the EU may be divided into 3 categories: exclusive, shared and supportive. As for the exclusive
competences, only the Union may legislate and adopt legally binding acts in this area, the Member States being able to do
so themselves only if so empowered by the Union or for the implementation of Union acts. These competences include the
areas such as customs union, the establishing of the competition rules necessary for the functioning of the internal market,
monetary policy for the Member States whose currency is the euro, the conservation of marine biological resources under
the common fisheries policy and common commercial policy. It shall also have exclusive competence for the conclusion
of an international agreement when its conclusion is provided for in a legislative act of the Union or is necessary to enable
the Union to exercise its internal competence, or in so far as its conclusion may affect common rules or alter their scope.
As for the shared competences, both the Union and the Member States may legislate and adopt legally binding acts in that
area. The Member States shall exercise their competence to the extent that the Union has not exercised its competence and
to the extent that the Union has decided to cease exercising its competence. These competences are laid down in the Art. 4
TFEU. As for the third category of competences — supporting competences, — the Union can only intervene to support,
coordinate or complement the action of Member States and its legally binding acts must not require the harmonisation of
EU countries’ laws or regulations. Area of supportive competences are set out in the Article 6 TFEU.

% According to the Article 5 TEU, the exercise of Union competences is governed by the principles of subsidiarity and
proportionality. Under the principle of subsidiarity, in areas which do not fall within the EU's exclusive competence, it
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areas it does not have the competences to act, and even if it does, it may do so only in accordance
with the principles of subsidiarity and proportionality.

As for the more specific rules regarding the limits of criminal law harmonisation, these are
laid down in the Articles 82 and 83 TFEU. Article 82 speaks in relation to the criminal law
harmonisation about the extent which is necessary to facilitate mutual recognition of judgments
and judicial decisions and police and judicial cooperation in criminal matters having a cross-
border dimension. Furthermore, harmonisation by the means of minimum rules, as stated by
the Art. 82 as well as 83, reflects the element of necessity as well. The necessity requirement is
laid down also in the Article 67(3) TFEU which provides for general provisions on the Area of
Freedom, Security and Justice. These rules thus mirror the principle of proportionality set out
in the Article 5 TEU and may be considered as its more concrete expression.3®

Another limitation which stems from Articles 82 and 83 TFEU regards the form of
harmonisation which may be achieved only by means of directives. These are binding only as
to the result to be achieved, leaving the choice of form and methods to the national authorities.*°
Nevertheless, it must be pointed out that the Article 325 TFEU does not lay down such
limitation. According to this Article, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt the necessary measures in the
fields of the prevention of and fight against fraud affecting the financial interests of the Union
with a view to affording effective and equivalent protection in the Member States and in all the
Union's institutional framework. This is the reflection of the requirement that the Union and its
Member States counter fraud and any other illegal activities affecting the financial interests of
the Union through measures which shall act as a deterrent and be such as to afford effective
protection. It is therefore crucial to opt for a correct legal basis for adopting measures in the
area which may touch upon the matters of the criminal law.**

With regard to the substantive criminal law harmonisation, the TFEU lays down in its Article
83(1) the requirement of particular seriousness of a crime with a cross-border dimension which
might also be considered as a limitation to EU criminal law harmonisation in some way. The
crimes which do not satisfy this requirement, are excluded from the subject-matter of the
harmonisation measures.

Another precondition for harmonisation of criminal law which has its more general
counterpart in other provision of the primary law, is taking into account the differences between
the legal traditions and systems of the Member States. Such requirement is laid down in the
Article 82(3) TFEU and its counterpart with more general scope may be considered the Article
4(2) TEU which states that the Union shall respect, inter alia, Member States’ national
identities, inherent in their fundamental structures, political and constitutional, inclusive of
regional and local self-government as well as their essential State functions, including ensuring
the territorial integrity of the State, maintaining law and order and safeguarding national
security. Although this matter is far from clear, some authors and constitutional courts of EU
Member States may consider this Article as a limit to harmonisation — not only in the area of
criminal law — as well.*? Article 83 TFEU on the harmonisation in the area of substantive
criminal law across the EU does not include such explicit requirement, it may, however, among

shall act only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States,
either at central level or at regional and local level, but can be better achieved at Union level. Under the principle of
proportionality, the content and form of Union action shall not exceed what is necessary to achieve the objectives of the
Treaties.

39 This argument may be supported by the conclusions of W. Schroeder. See SCHROEDER, W. Limits to European
Harmonisation of Criminal Law, op cit.

40 Article 288 TFEU.

4 See, to this extent, OBERG, J. The Legal Basis for EU Criminal Law Legislation—A Question of Federalism?, op cit.

4 For example German Constitutional Court. See its Judgment of 30 June 2009, 2 BVE 2/08,
ECLI:DE:BVerfG:2009:e520090630.2bve000208, paras. 251 — 253.
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others, be invoked by the Member States themselves via the so called emergency brake
mechanism.

Emergency brake mechanism in the area of harmonisation of criminal law is provided for by
the Articles 82(3) and 83(3) TFEU.* These state that where a Member State considers that a
draft directive concerning the areas in which they may be adopted according to the Articles 82
and 83 TFEU would affect fundamental aspects of its criminal justice system, it may request
that the draft directive be referred to the European Council, in which case the ordinary
legislative procedure will be suspended. After discussion, and in case of a consensus, the
European Council shall, within four months of this suspension, refer the draft back to the
Council, which, in case of a consensus, shall take into account the observations and proceed
with the procedure or, if this is not the case, at least nine Member States may decide to establish
enhanced cooperation in the area concerned according to the corresponding rules. The
definition of the “fundamental aspects of criminal justice system” is left to the Member States
alone and may be therefore subject to several different standards.

Notwithstanding the above-mentioned limitations of harmonisation in the field of criminal
law, the largest and the most general is undoubtedly the will of the Member States. The lack of
the Member States’ will to allow for harmonisation via EU measures as a limitation of
harmonisation is reflected not only in several Treaties provisions, such as the articles laying
down the emergency brake mechanisms but in the process of adopting the EU primary law as
well. If there is no will to change the rules on the harmonisation possibilities in the EU legal
framework, further harmonisation of national legal orders will be hardly imaginable without
the discussions about the lack of legitimacy while finding the other ways around the rules
currently in force.

4. INSTITUTIONAL HARMONISATION OF CRIMINAL LAW - THE ROLE OF THE
EPPO

Not many articles were written on the issue of the so called “institutional harmonisation”
within the EU,* this term thus needs further clarification. In this paper, the term “institutional
harmonisation” does not represent merely the changes made within the Member States’
institutions in order to comply with the obligations stemming from EU law, but rather a complex
process of national law’s adaptation and adjustment in situations where a new institution, body
or agency of the Union is created and starts being operational, in particular with the aim of
ensuring smooth cooperation and coexistence of the Union authority and corresponding
national authority within EU legal space as well as when the rules on the already existing
subject’s functioning are amended. The same may apply when a new state accedes the Union
and aligns its legislation or institutional rules with already existing institutional framework of
the Union. An example, although quite narrow in comparison with possible reach of
harmonisation in general, might be the need to insert a clause in the national law requiring
staying of proceedings in situation when a national court needs a judgment of the Court of
Justice of the EU to be delivered in order to decide a case.

Institutional harmonisation may be direct, that is, consisting of the same rules for certain
areas of national institutions’ functioning laid down by the EU legislator. Indirect institutional
harmonisation might be defined as a state when, although the adoption of concrete rules is left
for the Member States and their national law, the EU institutional framework and the rules of
its functioning indirectly “force” the Member States to introduce certain changes in their legal

4 As regards the emergency brake mechanism, see, for example, ROSIN, K. and KARNER, M. The Limitations of the
Harmonisation of Criminal Law in the European Union Protected by Articles 82(3) and 83(3) TFEU. In European Journal
of Crime, Criminal Law and Criminal Justice, vol. 26, no. 4, 2018. ISSN 0928-9569, pp. 315-334.
https://doi.org/10.1163/15718174-02604003

4 At least not to the author’s knowledge.
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systems in order to be fully compliant with the EU legislative framework. Taking into account
the potential reach and influence of the institutional harmonisation, it is argued that the
establishment of the EPPO will enhance further harmonisation of national legal orders in the
area of criminal law, therefore contributing to the overall harmonisation of law.

In the field of substantive criminal law and in relation to the EPPO's establishment,* the
PIF Directive*® was adopted in 2017. One might indeed argue that it was the EPPO that was
built upon the PIF Directive, taking in the account particularly the fact that its establishment
was first mentioned in Corpus Juris in 1997, while the PIF Convention — the predecessor of the
PIF Directive — was adopted already in 1995.4” However, the evolution of the legal framework
of protection of EU financial interests in the area of substantive criminal law proceeded,
undoubtedly, hand in hand with its evolution within the institutional framework. Furthermore,
the timeline of the adoption of PIF Convention and the establishment of the EPPO is without
prejudice to the fact that the EPPO's establishment and its further functioning in practice may
affect the EU legislator’s choices as to the changes in the PIF Directive in the future.

As for the area of cross-border investigation, according to the current wording of the EPPO
Regulation, recognition and execution of cross-border investigative measures depend highly
on national legal orders; recourse to the legal instruments on mutual recognition or cross-border
cooperation should serve only as a supplement to specific rules provided for by the EPPO
Regulation. Polék states as an example of an instrument which may not be available in purely
domestic situation but may be available through application of the legal instruments on mutual
recognition or cross-border cooperation an interrogation via video-conference or a phone.*®
Taking into account mostly cross-border dimension of offences affecting financial interests of
the EU, these instruments might be made use of quite often, leading the EU legislator to adopt
new set of rules on such mechanisms directly in the EPPO Regulation, thus avoiding the
procedures under the mutual recognition regime. In the area of procedural criminal law, the
same applies to the procedural rights of suspects and accused persons, which may become
subject to further changes once the functioning of the EPPO and its proceedings show that they
are necessary.

The debates around the EPPO's establishment further elaborated on the question of judicial
review of its acts, which, too, highly depends on national legislation regarding review of the
acts of prosecution. Although the EPPO Regulation does not intend the Member States to
provide for review by national courts in cases where the national law of a Member State
provides for the internal review of certain acts within the structure of the national prosecutor’s
office,* different treatment of EU nationals in this regard might be an impulse to adopt some

4 EPPO was established by the Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation
on the establishment of the European Public Prosecutor’s Office (‘the EPPO”), OJ L 283, 31.10.2017, p. 1-71 (hereinafter
referred to as ,,EPPO Regulation”). For further overview of the EPPO's establishment see, for example, BECKOVA, D.
The European Public Prosecutor's Office: New Actor in EU Criminal Law. In Bratislava Law Review, vol. 4, no. 2, 2020.
ISSN 2644-6359, pp. 163 — 172. Awvailable online: https://blr.flaw.uniba.sk/index.php/BLR/article/view/207/164;
https://doi.org/10.46282/blr.2020.4.2.207

4 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against fraud to the
Union's financial interests by means of criminal law, OJ L 198, 28.7.2017, p. 29-41.

47 For the general overview, see, for example, LIGETI, K. The European Public Prosecutor’s Office: How Should the Rules

Applicable to its Procedure be Determined? In European Criminal Law Review, vol. 1, no. 2, 2011. ISSN 2191-7442, pp.

123 - 148. Available online: https://www.nomos-elibrary.de/10.5235/219174411798862569/the-european-public-

prosecutor-s-office-how-should-the-rules-applicable-to-its-procedure-be-determined-volume-1-2011-issue-2;

https://doi.org/10.5235/219174411798862569

POLAK, P. Utad evropského verejného Zalobce a mezinarodni justiéni spoluprace ve vécech trestnich. In Acta Universitatis

Carolinae luridica. 2019, Vol. LXV, No. 4, p. 55. ISSN 2336-6478. DOI: 10.14712/23366478.2019.38

49 See Recital 30 of the EPPO Regulation.
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minor changes.®® As was argued elsewhere,® such changes would be in line with the
requirement of the effective judicial protection across the EU.

Introduction of such changes might be welcomed also in another regard — since the EPPO
Regulation presupposes, inter alia, jurisdiction of the Court of Justice to give preliminary
rulings concerning the validity of procedural acts of the EPPO, in so far as such a question of
validity is raised before a court or tribunal of a Member State directly on the basis of EU law,>?
it should be, in our opinion, considered to provide for legislation allowing judicial review of
EPPO's procedural acts that are intended to produce legal effects vis-a-vis third parties in those
Member States whose legislation provides only for the internal review of such acts within the
national prosecutor's office's structure, despite the above-mentioned recital of the EPPO
Regulation's Preamble. Otherwise, should a question regarding validity of procedural acts of
the EPPO arise, in order for a Court of Justice to be enabled to decide on it within the
preliminary procedure framework, the prosecutor deciding on a complaint or respective remedy
against such act — which would be an act of another prosecutor — would have to be entitled to
refer a question for a preliminary ruling to the Court of Justice. Taking into account a criterion
of independence of bodies entitled to refer a preliminary question, prosecutors would most
probably not be entitled to do so. The same applies to the question of interpretation of EU law.

Not adjusting legislation in the above-mentioned manner might cause not only different
treatment of EU nationals but also arouse the debates regarding the need for effective judicial
protection within the EU as well as the issue of ensuring the right to a lawful judge to be
respected in cases where there is a question as regards interpretation of EU law and validity of
certain EPPO's acts and there is no body that can refer such question to the Court of Justice. It
is true that even in Member States where there is provided only for internal review within the
structure of the national prosecutor’s office, an individual may be entitled to lodge a complaint
before a constitutional court, nevertheless, taking into account specific nature and role of
constitutional court as well as — in some cases — their reluctance to refer preliminary questions
to the Court of Justice, this may not be sufficient in order to ensure full effectiveness and
uniform application of EU law regarding the EPPO.

Furthermore, if we consider mutual recognition only as a tool serving the harmonisation
process as described above, limitation of its use may open door for adoption of more
harmonisation rules instead of accepting existing rules in particular Member State. The use of
mutual recognition in the EPPO Regulation is quite limited, leaving enough room for creation
of a set of new rules. Nevertheless, it must be pointed out that current regime under the EPPO
Regulation relies to a great extent on the national legal orders, what may undermine
harmonisation efforts. However, this does not exclude the so called indirect institutional
harmonisation. The fields in which it might be possible and desirable are, as was at least
partially shown above, quite wide.

5. CONCLUSIVE REMARKS

Harmonisation of criminal law across the EU has undoubtedly already made several
significant steps forward. Nevertheless, although the Member States are quite cautious as
regards this matter, various voices are starting to echo in the discussions promoting further
harmonisation. The biggest issue in this regard is that once the harmonisation process starts, it

%0 Since the situation may arise when EPPO's act regarding a national of one EU Member State may be subject
of a judicial review while corresponding EPPO's act in another EU Member State regarding another national
of that state may not.

51 RUZICKOVA, V. Judicial Review of the Acts of the European Public Prosecutor's Office: Possible Shortcomings and
Several Considerations in Relation to the Slovak Republic and its Legislation. In The Lawyer Quarterly, 2021, Vol. 11,
No. 4. Available online: https://tlg.ilaw.cas.cz/index.php/tlg/article/view/490.

52 See Article 42 of the EPPO Regulation.
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is difficult to separate other legal areas which were not meant to be harmonised and, what is
more, sometimes those are the areas in which the complications related to the fact that there is
a lack of harmonisation occur. As an example may serve the European Arrest Warrant which —
among many other constitutional concerns especially in its beginnings — came across a
significant obstacle in the form of different detention conditions in EU Member States. It was
also for this reason that the discussion about harmonisation in the detention area emerged. As
for the impact of the EPPO'’s establishment, an assumption may be made that it will put this
issue in far bigger spotlight than it was put in before.

Critical comments emerge in the area of evidence gathering,>® proposing further adoption of
rules on the admissibility of evidence.>* As for the procedural law, the need for further action
at EU level to strengthen the rights of suspected or accused persons in criminal proceedings is
pointed out, especially with regard to the future EPPO proceedings.> Therefore, the EPPO's
establishment may influence these discussions to a significant extent.

We consider the scope of the area within which further harmonisation of criminal law across
the EU is possible quite wide and — especially as regards the field of judicial review as well as
judicial protection — we consider some changes even desirable to ensure smooth functioning of
the EPPO and national authorities. Therefore, in theoretical terms, establishment of the EPPO
should enhance debates and efforts on national level in order to adjust national legislation in
respective manner and could, consequently, result in initiation of discussions and adoption of a
general framework on the EU level.

Nonetheless, one must not forget that the EPPO was established via enhanced cooperation
mechanism. That alone shows that the union of European states lacks unanimity in such
sensitive matters as is the criminal law. Some of the Member States consider certain issues with
regard to the field of criminal law to be very sensitive and important and therefore do not accept
the idea of conferring the competence in particular areas to the Union.® Furthermore, it is hardly
imaginable that the Member States would agree on significant changes in the area of judicial
review of prosecution acts taking into account their different perception and application of
principles of legality and opportunity — some issues may arise should the Member States be
forced to adapt their legislation regarding the prosecution’s acts which may be reviewed and
thus interfere with the principle of opportunity since in some of the participating Member
States, the investigation and prosecution activities of the prosecutor’s office are guided by the
opportunity principle and therefore there is no review provided for a decision to start an
investigation, that being fully on the prosecutor’s consideration.®’

On the other hand, although the Member States link the criminal law to their sovereignty
and resist the EU's intervention in this area namely because of the concerns related to the level
of fundamental rights protection, current situation shows that it is not necessarily the Union
which may be the threat to such protection and that it may even enhance it. We should keep in
mind that many of the concerns echoing across Europe relate to the detention conditions and

53 See in this regard, KUSAK, M. Mutual Admissibility of Evidence and the European Investigation Order: Aspirations Lost
in Reality. ERA Forum, 2019, pp. 391 —400. Available online: https://link.springer.com/content/pdf/10.1007/s12027-018-
0537-0.pdf; https://doi.org/10.1007/s12027-018-0537-0.

5% GARAMVOLGYI, B., LIGETI, K., ONDREJOVA, A., VON GALEN, M. Admissibility of Evidence in Criminal
Proceedings in the EU. In EUCRIM. The European Criminal Law Associations' Forum. 2020, no. 3, pp. 201 — 208.
Available online: https://eucrim.eu/articles/admissibility-evidence-criminal-proceedings-eu/; https://doi.org/ 10.30709/
eucrim-2020-016.

% RIEHLE, C. and CLOZEL, A. 10 Years after the Roadmap: Procedural Rights in Criminal Proceedings in the EU Today.
ERA Forum, 2020, pp. 321 — 325. Available online: https:/link.springer.com/content/pdf/10.1007/s12027-019-00579-
5.pdf; https://doi.org/10.1007/s12027-019-00579-5. BECKOVA, D. Eurépska prokuratira a prava obvinenych
a podozrivych 0sob v trestnom konani. In Studia luridica Cassoviensia, vol. 9, no. 2, 2021. ISSN 1339-3995, pp. 20 — 33.
Auvailable online: http://sic.pravo.upjs.sk/ecasopis/92021-2/02_Beckova_Europska_prokurat%C3%BAra.pdf,
https://doi.org/10.33542/S1C2021-2-02.

% Already mentioned German Constitutional Court.

57 Such significant changes might, after all, result in unification should the change of principles be required.
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the EU might provide for the regulation of these matters in a more sufficient way than some of
the Member States do.

It should also be pointed out that the Romanian Presidency of the Council brought up several
ideas on how to shape the future of the substantive criminal law in the EU and opened up the
discussion about areas in which it could be necessary to broaden the regulatory framework. The
outcome of the discussions was, among others, that it could be appropriate to carry out a full
and thorough examination of the necessity establishing further minimum rules concerning the
definition of criminal offences and sanctions in specific areas, such as, for example,
environmental crimes, including maritime, soil and air pollution, trafficking in cultural goods,
the counterfeiting, falsification and illegal export of medical products, non-conviction based
confiscation, trafficking in human organs, manipulation of elections, identity theft, preventing
the facilitation of unauthorised entry, transit and residence, in order to combat illegal
immigration or to crimes relating to artificial intelligence.® However, another outcome was
that the emphasis should be on ensuring the effectiveness and quality of the implementation of
existing EU legislation, and more efforts should be deployed to that effect. This suggests that
the Member States do not rush into adopting further harmonisation measures at this time.

It remains to be seen whether all the space provided for the possible harmonisation measures
will be used. We consider it desirable and expect several changes in the Member States'
legislation, otherwise the EPPQ's functioning may not be as effective as intended. However, in
such sensitive area, these changes will definitely not happen overnight. Nevertheless, the
EPPO's establishment seems to be an excellent opportunity to discuss more about the need,
effectiveness and appropriateness of further criminal law harmonisation. It may, after all, not
be an idea which should be thrown away easily. However, as is very well known, “haste makes
waste” and the EU Member States definitely seem to prefer the cautious approach towards this
matter. Let’s just hope that in this case it would be for the benefit of the Union and its citizens
as well.

KEY WORDS
Criminal law, harmonisation, European Public Prosecutor’s Office

KLUCOVE SLOVA
Trestné pravo, harmonizacia, Europska prokuratira

BIBLIOGRAPHY

1. BECKOVA, D. The European Public Prosecutor's Office: New Actor in EU Criminal Law.
In Bratislava Law Review, vol. 4, no. 2, 2020. ISSN 2644-6359, pp. 163 — 172. Available
online:https://blr.flaw.uniba.sk/index.php/BLR/article/view/207/164;https://doi.org/
10.46282/ blr.2020.4.2.207

2. BECKOVA, D. Eurépska prokuratira a prava obvinenych a podozrivych osob v trestnom
konani. In Studia luridica Cassoviensia, vol. 9, no. 2, 2021. ISSN 1339-3995, pp. 20 — 33.
Available online: http://sic.pravo.upjs.sk/ecasopis/92021-
2/02_Beckova_Europska_prokurat%C3%BAra.pdf , https://doi.org/10.33542/S1C2021-2-
02

3. CEMALOVIC, U. Framework for the Approximation of National Legal Systems with the
European Union’s Acquis: From a Vague Definition to Jurisprudential Implementation. In
Croatian Yearbook of European Law and Policy, vol. 11, 2015. ISSN 1848-9958 (online),
pp. 241 - 258. Available online:

%8 Report from the Romanian Presidency. Future of EU substantive criminal law. Brussels, 28 May 2019, 9726/19. Available
online: https://data.consilium.europa.eu/doc/document/ST-9726-2019-INIT/en/pdf.

https://doi.org/10.33542/S1C2022-1-07 110


https://doi.org/10.33542/SIC2022-1-07
https://doi.org/

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

10.

11.

12.

13.

14.

15.

https://www.cyelp.com/index.php/cyelp/article/view/200;
https://doi.org/10.3935/cyelp.11.2015.200

GARAMVOLGY], B, LIGETI, K., ONDREJOVA, A., VON GALEN, M. Admissibility
of Evidence in Criminal Proceedings in the EU. In EUCRIM. The European Criminal Law
Associations'  Forum. 2020, no. 3, pp. 201 — 208. Available online:
https://eucrim.eu/articles/admissibility-evidence-criminal-proceedings-eu/;
https://doi.org/10.30709/eucrim-2020-016

KUSAK, M. Mutual Admissibility of Evidence and the European Investigation Order:
Aspirations Lost in Reality. ERA Forum, 2019, pp. 391 — 400. Available online:
https://link.springer.com/content/pdf/10.1007/s12027-018-0537-0.pdf;
https://doi.org/10.1007/s12027-018-0537-0

LIGETI, K. The European Public Prosecutor’s Office: How Should the Rules Applicable
to its Procedure be Determined? In European Criminal Law Review, vol. 1, no. 2, 2011.
ISSN  2191-7442, pp. 123 — 148. Available online: https://www.nomos-
elibrary.de/10.5235/219174411798862569/the-european-public-prosecutor-s-office-how-
should-the-rules-applicable-to-its-procedure-be-determined-volume-1-2011-issue-2;
https://doi.org/10.5235/219174411798862569

OBERG, J. The Legal Basis for EU Criminal Law Legislation—A Question of Federalism?
In European Law Review, vol. 43, no. 3, 2018. ISSN 0307-5400, pp. 366 — 393;

PAKAMANTIS, M. The Need and Possibilities of Harmonisation in Criminal Law Matters
in the EU. In Public Security and Public Order, vol. 10, 2013. ISSN 2335-2035 (online),

p. 166 - 180. Available online:
https://repository.mruni.eu/bitstream/handle/007/14931/Pakamanis.pdf?sequence=1&isAl
lowed=y

POLAK, P. Utad evropského verejného Zalobce a mezinarodni justiéni spoluprace ve
vécech trestnich. In Acta Universitatis Carolinae luridica. 2019, Vol. LXV, No. 4, pp. 45
—58. ISSN 2336-6478. DOI: 10.14712/23366478.2019.38

RIEHLE, Cornelia. 10 Years after the Roadmap: Procedural Rights in Criminal
Proceedings in the EU Today. ERA Forum 20, 2020, pp. 321 — 325. Available online:
https://link.springer.com/article/10.1007/s12027-019-00579-5#Fn5,
https://doi.org/10.1007/s12027-019-00579-5

ROSIN, K. and KARNER, M. The Limitations of the Harmonisation of Criminal Law in
the European Union Protected by Articles 82(3) and 83(3) TFEU. In European Journal of
Crime, Criminal Law and Criminal Justice, vol. 26, no. 4, 2018. ISSN 0928-9569, pp. 315-
334. https://doi.org/10.1163/15718174-02604003

RUZICKOVA, V. Judicial Review of the Acts of the European Public Prosecutor's Office:
Possible Shortcomings and Several Considerations in Relation to the Slovak Republic and
its Legislation. In The Lawyer Quarterly, 2021, Vol. 11, No. 4. Available online:
https://tlg.ilaw.cas.cz/index.php/tlg/article/view/490

SCHROEDER, W. Limits to European Harmonisation of Criminal Law. In EUCRIM. The
European Criminal Law Associations ' Forum. 2020, no. 2, pp. 144 — 148. Available online:
https://eucrim.eu/articles/limits-european-harmonisation-criminal-law/#docx-to-html-
fnref9 ; https://doi.org/10.30709/eucrim-2020-008

STEINER, J. and WOODS, L. EU law. 10th edition. New York: Oxford University Press,
2009. ISBN 978-0-19-921907-0, 776 p.

WEN, S. Less is More — A Critical View of Further EU Action towards a Harmonized
Corporate Governance Framework in the Wake of the Crisis. In Washington University

Global Studies Law Review, vol. 12, no. 1, 2013. ISSN 1546-6981, pp. 41 - 93. Available
online:

https://doi.org/10.33542/S1C2022-1-07 111


https://doi.org/10.33542/SIC2022-1-07

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

https://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=1424&context=law_global
studies

EU primary and secondary law

16.
17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

Treaty on European Union, OJ C 326, 26.10.2012, p. 13-390;
Treaty on the Functioning of the European Union, OJ C 326, 26.10.2012, p. 47-390;

Resolution of the Council of 30 November 2009 on a Roadmap for strengthening
procedural rights of suspected or accused persons in criminal proceedings (Text with EEA
relevance), OJ C 295, 4.12.2009, p. 1-3;

Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010
on the right to interpretation and translation in criminal proceedings, OJ L 280, 26.10.2010,
p. 1-7;

Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on
preventing and combating trafficking in human beings and protecting its victims, and
replacing Council Framework Decision 2002/629/JHA, OJ L 101, 15.4.2011, p. 1-11;
Directive 2011/93/EU of the European Parliament and of the Council of 13 December 2011
on combating the sexual abuse and sexual exploitation of children and child pornography,
and replacing Council Framework Decision 2004/68/JHA, OJ L 335, 17.12.2011, p. 1-14;
Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on
the right to information in criminal proceedings, OJ L 142, 1.6.2012, p. 1-10;

Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012
establishing minimum standards on the rights, support and protection of victims of crime,
and replacing Council Framework Decision 2001/220/JHA, OJ L 315, 14.11.2012, p. 57—
73;

Directive 2013/40/EU of the European Parliament and of the Council of 12 August 2013
on attacks against information systems and replacing Council Framework Decision
2005/222/JHA, OJ L 218, 14.8.2013, p. 8-14;

Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013
on the right of access to a lawyer in criminal proceedings and in European arrest warrant
proceedings, and on the right to have a third party informed upon deprivation of liberty and
to communicate with third persons and with consular authorities while deprived of liberty,
OJ L 294, 6.11.2013, p. 1-12;

Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014
regarding the European Investigation Order in criminal matters, OJ L 130, 1.5.2014, p. 1-
36;

Directive 2014/57/EU of the European Parliament and of the Council of 16 April 2014 on
criminal sanctions for market abuse (market abuse directive), OJ L 173, 12.6.2014, p. 179-
189;

Directive 2014/62/EU of the European Parliament and of the Council of 15 May 2014 on
the protection of the euro and other currencies against counterfeiting by criminal law, and
replacing Council Framework Decision 2000/383/JHA, OJ L 151, 21.5.2014, p. 1-8;
Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016
on the strengthening of certain aspects of the presumption of innocence and of the right to
be present at the trial in criminal proceedings, OJ L 65, 11.3.2016, p. 1-11,

Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016
on procedural safeguards for children who are suspects or accused persons in criminal
proceedings, OJ L 132, 21.5.2016, p. 1-20;

Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 October
2016 on legal aid for suspects and accused persons in criminal proceedings and for
requested persons in European arrest warrant proceedings, OJ L 297, 4.11.2016, p. 1-8;

https://doi.org/10.33542/S1C2022-1-07 112


https://doi.org/10.33542/SIC2022-1-07

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

32. Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017
on combating terrorism and replacing Council Framework Decision 2002/475/JHA and
amending Council Decision 2005/671/JHA, OJ L 88, 31.3.2017, p. 6-21;

33. Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017
on the fight against fraud to the Union's financial interests by means of criminal law, OJ L
198, 28.7.2017, p. 29-41,

34. Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced
cooperation on the establishment of the European Public Prosecutor’s Office (‘the EPPO’),
OJ L 283, 31.10.2017, p. 1-71,

35. Directive (EU) 2018/1673 of the European Parliament and of the Council of 23 October
2018 on combating money laundering by criminal law, PE/30/2018/REV/1, OJ L 284,
12.11.2018, p. 22-30;

Other sources

36. Report from the Romanian Presidency. Future of EU substantive criminal law. Brussels,
28 May 2019, 9726/19. Available online:
https://data.consilium.europa.eu/doc/document/ST-9726-2019-INIT/en/pdf;

37. Judgment of the Constitutional Court of 30 June 2009, 2 BvE 2/08,
ECLI:DE:BVerfG:2009:es20090630.2bve000208.

CONTACT DETAILS OF THE AUTHOR

JUDr. Valéria Ruzi¢kova, PhD.

Vyskumnd pracovnicka

Univerzita Pavla Jozefa Safarika v Kogiciach,

Pravnicka fakulta, Ustav medzinarodného prava a europskeho prava
Kovacska 26, 040 75 Kosice

Phone number: + 421 55 234 4128

E-mail: valeria.mihalikova@upjs.sk

https://doi.org/10.33542/S1C2022-1-07 113


https://doi.org/10.33542/SIC2022-1-07

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

COVID-19 TRAVEL CERTIFICATES: BALANCING THE
FREEDOM OF MOVEMENT AND PROTECTION OF PUBLIC
HEALTH

CESTOVNE CERTIFIKATY V SUVISLOSTI S COVID-19:
VYVAZENIE SLOBODY POHYBU A OCHRANY
VEREJNEHO ZDRAVIA

Vasilka Sancin?, Sergeja Hrvatic?, Lena Kevorkijan3, Eva Korenjak Lalovi¢*

https://doi.org/10.33542/S1C2022-1-08

ABSTRACT

COVID-19 pandemic evolved into an unprecedented public health threat, in response to which
States have introduced COVID-19 travel certificates. The article analyses the compatibility of
such measures with internationally protected human rights, especially the right to freedom of
movement. Although protecting public health is an obligation of each sovereign State, they must
conduct a three-step proportionality test and demonstrate the legality of any restriction of
human rights, while considering their international legal obligations. COVID-19 travel
certificates may be compatible with existent international law as public health is a legitimate
aim to limit the freedom of movement. However, the requirements of necessity and
proportionality must also be proven. In spite of recognizable benefits, considerations regarding
certificates’ efficacy and related costs remain to be subject of further scrutiny.

ABSTRAKT

Pandémia COVID-19 sa vyvinula do bezprecedentnej hrozby pre verejné zdravie, v reakcii na
ktoru staty okrem mnohych inych opatreni zaviedli cestovné certifikaty v suvislosti s COVID-
19. Cldnok analyzuje zlucitelnost takychto osvedceni na ticely cestovania s medzindrodne
chranenymi ludskymi pravami, najmd s pravom na slobodu pohybu. Hoci ochrana verejného
Zdravia je povinnostou kazdého suverénneho statu, akékolvek opatrenia na jeho ochranu, ktoré
obmedzuju iné ludské prava, musia nasledovat po predchadzajucom posudeni na zdklade
trojstupnového testu proporcionality a musia preukdzat’ nevyhnutnost a zakonnost akychkolvek
takychto obmedzeni ludskych prav pred a pocas ich vykondvania. Cestovné certifikaty v
suvislosti s COVID-19 moézu byt' v sulade s existujucim medzinarodnym pravom, kedZe verejné
zdravie je legitimnym cielom obmedzit slobodu pohybu, ale staty by mali pravidelne
posudzovat’ poziadavky nevyhnutnosti a proporcionality za akychkolvek danych okolnosti.
Napokon, napriek rozpoznatelnym vyhodam, uvahy tykajuce sa , ucinnosti* osvedceni a
suvisiacich nakladov musia byt predmetom dalsieho skumania.
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I. INTRODUCTION

The end of 2019 saw the emergence of severe acute respiratory syndrome coronavirus 2
(SARS-CoV-2), which caused an ongoing worldwide pandemic of COVID-19.5 In response,
States adopted restrictive physical distancing measures to control the spread of SARS-CoV-2,
including travel restrictions and border closures.® Strategies, aimed at easing restrictive
measures, involved introduction of COVID-19 travel certificates,” with the purpose of
facilitating cross-border travel, while protecting public health.®

Many imposed measures, including COVID-19 travel certificates (e.g. EU Digital COVID
Certificate), highlighted a number of challenges in ensuring fundamental human rights.’
International organisations,® such as the World Health Organization (WHO),!! United Nations
(UN),*? European regional organisations,*® as well as national human rights mechanisms#,
have warned States to ensure respect for well-established human rights standards.

The main argument of this article is that public health considerations necessitating the
introduction of COVID-19 travel certificates, although legitimate in given circumstances, must
not disproportionately affect other internationally protected human rights in order to pass the

5 SISAY T., TOLESSA T., COVID-19 pandemic: a compressive review on gender, herd immunity, and physiological
mechanisms, Risk management and healthcare policy, Vol. 13, 2021::2963-74, DOl:
https://doi.org/10.2147/RMHP.S276342; SAUER ML.: What is coronavirus?, online:
https://www.hopkinsmedicine.org/health/conditions-and-diseases/coronavirus (visited May 31, 2021).

6 The territorial impact of COVID-19: managing the crisis across levels of government, online: https://read.oecd-
ilibrary.org/view/?ref=128_128287-5agkkojaaa&title=The-territorial-impact-of-COVID-19-managing-the-crisis-across-
levels-of-government (visited May 31, 2021).

7 For the purposes of this article, the notion of COVID-19 travel certificates includes immunity certificates, vaccination
passports, including the EU Digital COVID Certificate, or any other required document, which enables travelling abroad,
in times of the COVID-19. See also VOO C T., REIS A A.,, THOME B., HO WL C.,TAM C C., KELLY-CIRINO C., et
al. Immunity certification for COVID-19: ethical considerations, Bull World Health Organ, Vol. 99, 2021:155-161. DOI:
http://dx.doi.org/10.2471/BLT.20.28070; Patricia SCHLAGENHAUT P., PATEL D., RODRIGUEZ-MORALES J. A,,
GAUTRET P., GROBUSCH P M., LEDER K., Variants, vaccines and vaccination passports: challenges and chances for
travel medicine in 2021, Travel Medicine and Infectious Disease, Vol. 40:101996, 2021. DOI:
https://doi.org/10.1016/j.tmaid.2021.101996;  Questions and  answers—digital green certificate, online:
https://ec.europa.eu/commission/presscorner/detail/en/ganda_21_ 1187 (visited June 6, 2021);

8  The territorial impact of COVID-19: managing the crisis across levels of government, online: https://read.oecd-
ilibrary.org/view/?ref=128_128287-5agkkojaaa&title=The-territorial-impact-of-COVID-19-managing-the-crisis-across-
levels-of-government (visited May 31, 2021); Vlada sprejela sklep o izvedbi aktivnosti za lazji dostop prebivalcev do
storitev  zaupanja, online: https://www.gov.si/novice/2021-05-21-vlada-sprejela-sklep-o-izvedbi-aktivnosti-za-lazji-
dostop-prebivalcev-do-storitev-zaupanja/ (visited June 3, 2021).

® COVID-19, surveillance and threat to your rights, online, https://www.amnesty.org/en/latest/news/2020/04/COVID-19-

surveillance-threat-to-your-rights/ (visited April 23, 2021).

Vaccine passports ‘essential’ for resumption of international travel,

https://www.theguardian.com/travel/2021/jan/22/vaccine-passports-essential-for-resumption-of-international-travel-says-

world-tourism-organisation (visited November 15, 2021);, Clarity still needed on effectiveness of COVID-19 vaccine

passports, says UN health agency, online: https://news.un.org/en/story/2021/04/1089082 (visited April 22, 2021);

COMMITTEE ON THE ADMINISTRATION OF JUSTICE (CAJ), Are vaccination or immunity ‘passports’ lawful under

the human rights act? An analysis by the committee on the administration of justice (S522), online: https://caj.org.uk/wp-

content/uploads/2021/04/Are-vaccination-or-immunity-passports-lawful-under-the-Human-Rights-Act-An-analysis-by-

CAJ-Apr-21.pdf (visited April 21, 2021).

11 Statement on the seventh meeting of the international health regulations (2005) emergency committee regarding the
coronavirus disease (COVID-19) pandemic, online:  https://www.who.int/news/item/19-04-2021-statement-on-the-
seventh-  meeting-  of-the-international-health-regulations-(2005)-emergency-committee-regarding-the-coronavirus-
disease-(COVID-19)-pandemic (visited April 21, 2021).

2 OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS, Statement on the coronavirus disease (COVID-19)
pandemic and economic, social and cultural rights, UN Doc. E/C.12/2020/1, 2020, §3.

13 COUNCIL OF EUROPE, Protection of human rights and the "vaccine pass”, online: https://rm.coe.int/protection-of-h

uman-rights-and-the-vaccine-pass/1680alfac4 (visited April 21, 2021).

Passe sanitaire: la CNIL appelle a la vigilance sur la conservation des données personnelles lors des contrdles, online:

https :// www.lemonde.fr/pixels/article/2021/04/28/passe-sanitaire-la-cnil-appelle-a-la-vigilance-sur-la-conservation-des-

donnees-personnelles-lors-des-controles_6078337_4408996.html (visited June 3, 2021); Belgium Data Protection

Authority, Opinion n° 138/2020, online: https://www.autoriteprotectiondonnees.be/publications/avis-n-138-2020-du-18-

decembre-2020.pdf (visited June 3, 2021).
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test of legality and any such measures should be properly assessed prior to their introduction
and regularly monitored during their implementation in any given circumstances.

The article first lays out the contours of relevant international legal framework for regulating
crossing of States’ borders, while ensuring fundamental human rights. In light of COVID-19
pandemic, it addresses the responses from competent international organisations and
mechanisms, particularly the UN human rights bodies and WHO. It then turns to the analysis
of recent developments within the European regional organisations, particularly the Council of
Europe (CoE) and the European Union (EU), including the EU Digital COVID Certificate,
which was introduced to facilitate safe free movement of EU citizens during the COVID-19
pandemic. The article concludes with a legal assessment of the introduction of the COVID-19
travel certificates through a prism of balancing legitimate public health considerations against
guaranteeing a basic human right to freedom of movement.

II. CORE INTERNATIONAL LEGAL FRAMEWORK REGULATING THE
FREEDOM OF MOVEMENT AND PROTECTION OF PUBLIC HEALTH

Analysis of the issues raised by the introduction of COVID-19 travel certificates from the
human rights perspective for the purposes of this article is embedded in the core human rights
treaties (part 1./1.), relevant regulation within the WHO (part 11./2.) and developments within
the regional organisations, particularly the CoE and the EU (part 11./3.).

1. The freedom of movement and protection of public health in international human
rights law

Every sovereign State has an inherent right to exercise its territorial sovereignty™® and protect
its essential interests'® — including public health, which has already been recognized as a State’s
pivotal interest — determined in the light of each particular case!’. However, State's sovereignty
is curtailed by its international legal obligations,*® including in the field of human rights.
COVID-19 pandemic, as an essential global health threat,*® raises States’ positive due diligence
obligation to protect people.?® However, State’s protection actions may have multiple
implications for the enjoyment of a number of fundamental human rights,?* including those
protected by the core multilateral human rights treaties, particularly, the 1966 International
Covenant on Civil and Political Rights (ICCPR)?? and the International Covenant on Economic,
Social and Cultural Rights (ICESCR)?3.

Even prior to the adoption of the two Covenants, the 1948 Universal Declaration of Human
Rights (UDHR)? determined in its Article 13 that everyone has the right to freedom of
movement and residence within the States’ borders, as well as the right to leave any country,
including his own, and to return to it. Although the UDHR, adopted as a UN General Assembly

15 Charter of the United Nations, 1945, 1 U.N.T.S. 16, Art. 2(1).

16 Gabéikovo-Nagymaros project, Hungary/Slovakia, 1.C.J. Rep. 7, adopted 1997, §53.

17 Appellate Body Report, European Communities — Measures concerning meat and meat products, WTO Doc.
WT/DS26/AB/R, adopted 1998, §177.

18 5.S. Wimbledon, United Kingdom, France, Italy and Japan v. Germany, P.C.LJ. Series A. No. 1, adopted 1923, §23.

% BROWN CH R., KELLY D., WILKINSON D., SAVULESCU J., The scientific and ethical feasibility of immunity
passports, Lancet Infectious Disease, Vol. 21, 2021. DOI: https://doi.org/10.1016/S1473-3099(20)30766-0.

20 International covenant on economic, social and cultural rights, 1966, 933 U.N.T.S. 3, Art. 12.

21 BROWN CH R., KELLY D., WILKINSON D., SAVALESCU J., The scientific and ethical feasibility of immunity
passports, Lancet Infect Disease, Vol. 21, 2021. DOI: https://doi.org/10.1016/S1473-3099(20)30766-0.

22 International Covenant on Civil and Political Rights, 1966, 999 U.N.T.S. 171, Art. 12.

2 OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS, General Comment 14, Art. 12: The Right to the
Highest Attainable Standard of Health, UN Doc.E/C.12/2000/4, 2000, §3.
2 G. A.Res. 217 A (lI1), Universal declaration of human rights, 1948.
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resolution, is not legally binding as such, its content has subsequently become part of customary
international law and thus binding on all States.?®

Under both Covenants, State Parties (SPs) have the obligation to respect, protect and fulfil
core human rights.?® Under the ICESCR, SPs are bound to ensure, among others, the right to
health, which includes also the obligation to prevent, treat and control epidemics and is closely
related to and dependent upon the realisation of other human rights.?” Ensuring the right to
health thus presents a legitimate aim to potentially interfere with other human rights, including
the freedom of movement.? Nevertheless, it is essential that any States’ measures are necessary
and proportionate to justify the limitations or restrictions of other human rights.?°

Pursuant to Article 12 of the ICCPR, SPs are entitled to decide whom they admit to their
territory, since the non-citizens do not have the right to enter or reside in another State’s
territory.®® However, the Human Rights Committee considers that there are few circumstances
in which deprivation of the right to enter one’s own country, at least for the nationals, could be
reasonable, and public health concerns are not among those.! Nonetheless, this applies if SPs
do not derogate from certain of their obligations under the ICCPR to the extent strictly required
by the exigencies of the public emergency which threatens the life of the nation and the
existence of which is officially proclaimed and notified to the UN Secretary-General, as per
Article 4 of the ICCPR. In any case, prohibiting entrance to non-citizens seems to be prima
facie consistent with international law, except for refugees and individuals entitled to the
subsidiary protection, where denial of entry due to the lack of COVID-19 travel certificate
would present a violation of a non-derogable jus cogens principle of non-refoulement.®2

The right to leave any country, including one’s own, can be limited within the exhaustively
enumerated legitimate reasons, one of which is public health.3 Since this right covers travelling
abroad, SPs must issue necessary travel documents to comply with mentioned provision,®*
which seems to apply also to COVID-19 travel certificates. As latter might impose a barrier to
the right to leave, as well as to enter any country, such measures must be consistent with the
three-step proportionality test, meaning that the measure must be provided by law, necessary to
protect a legitimate aim (i.e. public health), the least invasive possible to achieve legitimate
aim,® and consistent with other guaranteed rights.*

2. World Health Organization’s response to introduction of COVID-19 travel certificates
The WHO’s main purpose is to promote and protect health.3” According to its legally binding
International Health Regulations (IHR), when faced with public health risk, SPs may require

%5 Corfu Channel, United Kingdom of Great Britain and Northern Ireland v. Albania, I1.C.J. Rep. 4, adopted 1949, pp. 4, 22;
SHAW M, International law, 8th edition, 2017.

% SHELTON S, The Oxford handbook of international human rights law, 2013.

27 OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS,General Comment 14, Art. 12: The Right to the
Highest Attainable Standard of Health, UN Doc.E/C.12/2000/4, 2000, §3; Paras D., de Mesquita J. B., Cabal L., Maleche
A., Meier B. M., The right to health must guide responses to COVID-19, The Lancet, Vol. 395(10241), 2020.
DOl:https://doi.org/10.1016/S0140-6736(20)31255-1.

28 International covenant on civil and political rights, 1966, 999 U.N.T.S. 171, Art. 12,

2 Vavricka and others v. The Czech Republic, ECtHR app. no. 47621/13[GC], adopted 2021, §§173-186.

30 OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS, General Comment 15, The Position of Aliens Under
the Covenant, 1986, §5.

31 NOWAK M, U.N. Covenant on civil and political rights - CCPR commentary, 2nd Revised Edition, 2011.

32 NICOLOSI S., Non-refoulement during a health emergency, EJIL: Talk!, 2020.

3 ICCPR, Art. 12.

3 OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS, General Comment 27, Art. 12: Freedom of
movement, UN Doc. CCPR/C/21/Rev.1/Add.9, 1999, §14.

% TIbid., §§20-21.

% |CCPR, Art. 12.

87 International health conference, Constitution of the World health organisation, 1946, Bulletin of the World Health
Organisation, preamble.
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medical examination, vaccination or prophylaxis to allow entry into their territory.% If travellers
fail to consent to such measures, or refuse to provide necessary documents, their entry to a State
can be denied.®® However, while protecting public health, SPs shall avoid unnecessary
interference with international traffic and trade, and their measures shall be applied with full
respect to human rights, which in turn must reflect the principles of legitimacy, necessity, and
proportionality.*°

Requirement of possessing COVID-19 travel certificates, could potentially result in
unnecessary interference with traffic and trade and the WHO stated that such travel
interferences (i.e. measures that deny entrance to the State or delay travel for more than 24
hours) may only be justified at the beginning of a pandemic outbreak to allow countries to gain
time and rapidly implement other effective measures.** They must be based on a careful risk
assessment, proportional to the public health risk, short in duration, and reconsidered
regularly.*> Moreover, the WHO in principle opposed many States’ additional health measures
restricting entrance to people coming from COVID-19 affected areas due to the limited
effectiveness in preventing the importation of cases, their significant economic and social
impact, and advised that States rather provide recommendations on how to prevent the spread
of the virus, and collect health declarations with travellers’ contact details, which allow proper
risk assessment.*3

Similarly, the WHO disputed requiring vaccination proof upon entry, since there are still
critical unknowns regarding the efficacy of vaccination and limited availability of vaccines,
especially in developing countries.** The WHO Emergency Committee warned against possible
inequities due to the global vaccine distribution that could promote differential freedom of
movement.*® Moreover, yellow fever is currently the only disease mentioned in IHR for which
countries can require vaccination proof for international travellers.*® Additionally, no charge
shall be made by SPs to travellers at State’ entry regarding public health considerations.*’

3. European regional organisations regulation of freedom of movement and introduction
of COVID-19 travel certificates
i. Council of Europe

As the main organisation protecting human rights in Europe, the CoE also aims at ensuring
public health. Namely, the right of movement, protected under the European Convention on

38 International Health Regulations, 2005, 2509 U.N.T.S. 79, Art. 31.

3 Ibid.

40 HABIBI R., BURCI G. L., DE CAMPOS C T., CHIRWA D., CINA M., DAGRON §S., et. al., Do not violate the
International health regulations during the COVID-19 outbreak, The Lancet; 395(10225), 2020; IHR, Arts. 2-3, 42-43,
DOI: https://doi.org/10.1016/S0140-6736(20)30373-1.

41 Interim position paper: considerations regarding proof of COVID-19 vaccination for international travellers, COVID-19
travel advice, online:  https://www.who.int/news-room/articles-detail/interim-position-paper-considerations-regarding-
proof-of-COVID-19-vaccination-for-international-travellers (visited April 21, 2021).

4 HABIBI R., BURCI G. L., DE CAMPOS C T., CHIRWA D., CINA M., DAGRON §., et. al., Do not violate the
International health regulations during the COVID-19 outbreak, The Lancet; 395(10225), 2020. DOI:
https://doi.org/10.1016/S0140-6736(20)30373-1.

4 Interim position paper: considerations regarding proof of COVID-19 vaccination for international travellers, COVID-19
travel advice, online:  https://www.who.int/news-room/articles-detail/interim-position-paper-considerations-regarding-
proof-of-COVID-19-vaccination-for-international-travellers (visited April 21, 2021).

4 Interim position paper: considerations regarding proof of COVID-19 vaccination for international travellers, COVID-19
travel advice, online:  https://www.who.int/news-room/articles-detail/interim-position-paper-considerations-regarding-
proof-of-COVID-19-vaccination-for-international-travellers (visited April 21, 2021).

4 Statement on the seventh meeting of the international health regulations (2005) emergency committee regarding the
coronavirus disease (COVID-19) pandemic, online:  https://www.who.int/news/item/19-04-2021-statement-on-the-
seventh-meeting-of-the-international-health-regulations-(2005)-emergency-committee-regarding-the-coronavirus-
disease-(COVID-19)-pandemic (visited April 21, 2021).

4 |HR, annex 7.

47 1bid., Art. 40.
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Human Rights (ECHR), according to which “everyone shall be firee to leave any country,
including his own”, can be restricted to protect health.*® Nonetheless, the CoE stated that the
use of vaccination certificates for purposes other than strictly medical, raises numerous human
rights questions.*°

In this context, it is particularly relevant to emphasise the 2021 judgement, Vaviicka and
Others v. The Czech Republic, in which the European Court of Human Rights (ECtHR) ruled
that the State did not violate the ECHR by imposing a vaccination mandate on children.>® The
Applicants alleged, in particular, the incompatibility of consequences of non-compliance with
the statutory duty of vaccination with their right to private life under Article 8 of the ECHR.!
The Applicants also claimed violations of Articles 2, 6, 9, 13, 14 and Article 2 of Protocol No.
1 of the ECHR. The Czech legislation required preschool facilities to only accept vaccinated
children, or those having been certified as immune by other means or as being unable to undergo
vaccination on health grounds.>® The Applicants disputed arbitrarily imposed fine and refusal
of their children’ admission to nursery school as a consequence of the failure to comply with
the vaccination schedule.>® Additionally, they invoked their right to personal autonomy in
making decisions concerning their health and the health of their children, along with their right
to personal development in the context of attending nursery school, alleged the authorities’
failure to provide sufficient information of necessary and justified compulsory vaccinations,
and considered interference in their private life as unnecessary in a democratic society.>*

The ECtHR considered that the intensity of alleged interferences, including possible
consequent health risks, were proportionate to the legitimate aim, since the Applicants’ right to
private life was outweighed by protecting those who cannot be vaccinated.> The fact that no
vaccinations were administered against the will of the Applicants and considering general
consensus among SPs on high effectiveness of vaccination, but not its specific model, leaves
SPs with a wider margin of appreciation.>® Thus, it found that the public health interest in
achieving herd immunity from contagious diseases outweighed the Applicants’ rights.>’

This judgement could also be relevant for COVID-19 pandemic, although the ECtHR finding
on compulsory vaccination was not a generalised one, but based on the standard and routine
vaccination of children against diseases that are well known to medical science®. While Czech
case presents wide consensus on efficacy of vaccination, as recognized by the country itself,>
the situation with vaccination against COVID-19 is different. It would be extremely difficult to
claim that medical professionals have reached the same level of understanding of COVID-19
as of diseases concerned in the case of Vaviicka.®® The only ECHR SP for now that plans the

48 Protocol no. 4 to the European convention on human rights and fundamental freedoms, as amended by protocols no. 11
and 14, 1963, ETS 46, Art. 2.

4 Council of Europe. Protection of human rights and the "vaccine pass”, online: https://rm.coe.int/protection-of-human-
rights-and-the-vaccine-pass/1680alfac4 (visited April 21, 2021).

%0 CHAPPELL B, European court backs mandatory vaccinations for children, online:
https://www.npr.org/sections/coronavirus-live-updates/2021/04/08/985318387/european-court-backs-mandatory-
vaccinations-laws-for-children?t=1621947334562 (visited May 26, 2021).

51 Vaviicka and others v. The Czech Republic, ECtHR app. no. 47621/13[GC], adopted 2021, §3.

52 bid., §§11-15.

58 Ibid., §160.

5 lbid., §§173-186.

% Ibid., §272.

%6 TIbid., §§135, 267-280, 285-311.

5 Ibid.

58 Ibid., §158.

5 Ibid., §285.

60 CHIA A. Is Compulsory COVID-19 Vaccination a Violation of Human Rights?, HHR Journal, online:
https://www.hhrjournal.org/2021/07/student-essay-is-compulsory-covid-19-vaccination-a-violation-of-human-
rights/#_edn45 (visited November 28, 2021).
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introduction of mandatory vaccination is Austria.%! This indicates that vaccination is a measure
that falls within the States margin of appreciation sphere.®> Moreover, vaccination against
COVID-19 could be consistent with ECHR only if the scientific evidence regarding the vaccine
would be as precise as they are regarding the children's vaccination, including its efficacy,
exceptions and necessary precautions.5

What should be additionally considered is that in the Vavricka case, the sanctions imposed
consisted of a fine equivalent to 110€ for M. Vaviicka and denial of admission to nursery
schools for the children of the other Applicants.®* In contrast, failing to comply with
requirements of COVID-19 travel certificates may consequently constitute a serious limitation
of free movement (part 1./1.).

ii. European Union and the EU Digital COVID Certificate

The EU is the only supranational organisation to date, to which Member States (MSs) have
ceded the exercise of part of their sovereign rights,® which suggests the capacity to provide a
timely and coordinated response capable of curbing the pandemic’s disastrous effects on public
health, economic and social situation in the EU.%¢ Under the Treaty on the Functioning of the
EU, competences in the field of public health are shared between the EU and MSs,®” meaning
that the EU complements national policies, amongst others, to deal with cross-border threats,%
such as COVID-19 pandemic.

Since the outbreak of the pandemic, the majority of MSs have adopted restrictions in order
to limit the spread of COVID-19, some of which have had a significant impact on citizens’
rights, especially on the freedom of movement, “one of the EU’s most cherished
achievements”.%

In the absence of any mutual agreement among MSs and with a view to prevent
fragmentation and not interoperable divergent approaches in EU, the EC has proposed to
establish a common framework - Regulation of the European Parliament and of the Council on
a framework for the issuance, verification and acceptance of interoperable certificates on
vaccination, testing and recovery to facilitate free movement during COVID-19 pandemic. This
regulation has laid down the legal foundation for the Digital Green Certificate, now called the
EU Digital COVID Certificate (DCC), proof that a person has either been vaccinated, received
a negative test result or recovered from COVID-19.7°

61 Austria plans compulsory Covid vaccination for all, The Guardian, online:
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8 Vaviicka and others v. The Czech Republic, ECtHR app. no. 47621/13[GC], adopted 2021, §293.
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COVID-19 pandemic, Chinese Political Science Review, Vol. 6, 2021: 1-19. DOI: https://doi.org/10.1007/s41111-020-
00171-0.
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8  Glossary of summaries-EUR-Lex, online: https://eur-lex.europa.eu/summary/glossary/public_health.html?locale=en
(visited June 6, 2021).
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70 hid.

https://doi.org/10.33542/S1C2022-1-08 120


https://doi.org/10.33542/SIC2022-1-08
https://www.theguardian.com/world/2021/nov/19/austria-plans-compulsory-covid-vaccination-for-all
https://doi.org/10.17176/20210421-100920-0
https://doi.org/10.1007/s41111-020-%0900171-0
https://doi.org/10.1007/s41111-020-%0900171-0
https://eur-lex.europa.eu/summary/glossary/public_health.html?locale=en

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

The Regulation on the DCC was adopted on 14 June 2021, entered into force the following
day,” and the certificates are being applied from 1 July 2021 for twelve months,”? although
extension of this period, taking into account the evolution of the epidemiological situation, is
not excluded.

MSs initial reactions to this initiative have been diverse, while some of them, mostly those
dependent on tourism, such as Austria, Cyprus, Greece, Italy, Portugal and Spain, supported
the initiative, others (such as Belgium, France, Germany and the Netherlands) expressed
concerns.” For instance, technological and organisational implementation is essentially left to
MSs, who have already started to develop their own tracing and identification systems.’
Similarly, the Regulation preserves the option to adopt additional travel restrictions, although
the European Parliament (EP) insisted that DCC should not allow MSs to impose such
measures.

Nevertheless, there are already some European countries that have adopted such additional
measures. For instance, Portugal has imposed, starting from December 1, 2021, new testing
rules. Every passenger, wanting to enter the country, will be required to present a negative
COVID-19 test result and this obligation will apply also to fully vaccinated and immunised
travellers.’”® France imposed an obligation of providing a travel document additional to the proof
of vaccination. Namely, a sworn declaration stating that you have no symptoms of COVID-19
and that, to your knowledge, you have not been in contact with a confirmed case of COVID-19
in the 14 days prior to your journey.’” Whereas travellers eligible to enter Greece remain obliged
to fill in the Passenger Locator Form."®

Such considerations have led some commentators to argue that DCC could pose limitations
on the freedom of movement, which is the very same right that constitutes the legal basis of the
Regulation.” In addition, critics claim that the proposed regulation is also questionable
regarding other freedoms protected by international and EU law; most notably the principles of
equality and non-discrimination, respect of private life and protection of personal data.®’ In
order to comply with EU’s primary legislation, interferences justified on the grounds of public
health, must be necessary and proportionate, in order to be permissible.8!

The principles of equality and non-discrimination are among the most fundamental
principles included in all international human rights documents as well as in the EU’s primary
legislation.®? Correspondingly, the EU has emphasized that the DCC cannot be interpreted as

" Regulation 2021/953 of the European Parliament and of the Council of 14 June 2021 on a framework for the issuance,
verification and acceptance of interoperable COVID-19 vaccination, test and recovery certificates (EU Digital COVID
Certificate) to facilitate free movement during the COVID-19 pandemic, 15 June 2021, L 211/1.

2. Regulation, Art. 17.

3 LANG GOLDEN I., EU COVID-19 Certificates: A Critical Analysis, European Journal of Risk Regulation, 2021: 1-10.

4 GATREIN J O., The EU Digital COVID Certificate: A Preliminary Data Protection Impact Assessment, European Journal
of Risk Regulation, Vol. 12(2), 2021. DOI: https://doi.org/10.1017/err.2021.29.
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vaccinated-travellers/ (visited November 27, 2021).

7 Coronavirus — Advice for Foreign Nationals in France, online: https://www.diplomatie.gouv.fr/en/coming-to france/ coro
navirus -advice-for-foreign-nationals-in-france/#sommaire_1 (visited November 27, 2021).

8 Greece Extends Travel Restrictions Until December 3, online: https://www.schengenvisainfo.com/news/greece-extends-
travel-restrictions-until-december-3/ (visited November 27, 2021).

9 Proposal for a regulation of the European parliament and the council, R on a framework for the issuance, verification and
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8  EDPB-EDPS, Joint opinion 04/2021 on the proposal for a regulation of the European parliament and of the council on a
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to facilitate free movement during the COVID-19 pandemic (digital green certificate), 2021.
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establishing an obligation to be vaccinated, since such a measure would be discriminatory in its
very nature.® As vaccination cannot be a prerequisite for free movement, the DCC additionally
covers test and recovery certificates.?

However, there are several other aspects that need to be considered in order to ensure that
the implementation of the DCC in practice complies with the principle of equal treatment.
Accordingly, the EP advocated for the provision of universal and free-of-charge COVID-19
testing as a precondition for the imposition of the DCC as a prerequisite to travel.®®

Besides ensuring non-discrimination, fundamental right to privacy and data protection®
should also be fully respected. Since the DCC implies personal data processing, including
collection, access and use of health data, there are potential impacts on these individuals’
fundamental rights,®” which the EU justifies with several safeguards, such as by limiting the
information contained in the DCC, establishing decentralised verification with EC’ gateway,
through which personal data does not pass, as well as ensuring compliance with the General
Data Protection Regulation (GDPR).® In any case, the implementation of the DCC needs to
comply with the three-step proportionality test.®

On 18 October 2021 the Commission adopted a report on the EU Digital COVID Certificate
in which it reported that since its implementation more than 591 million DCC from 43 countries
across four continents have been issued. By 31 March 2022, at latest, the Commission plans to
submit another report, which may be accompanied by a legislative proposal to extend the period
of the application of the Regulation.*

I1l. RECONCILING HUMAN RIGHTS OBLIGATIONS WITH IMPLEMENTING
COVID-19 TRAVEL CERTIFICATES TO DEAL WITH PUBLIC HEALTH CRISIS

Implementation of COVID-19 travel certificates raises significant issues concerning
fundamental human rights, especially regarding the freedom of movement.®! As stated above,
States must conduct a thorough three-step proportionality test analysis prior to their
implementation, which means that, firstly, they must ensure such certificates pursue a legitimate
aim, secondly, measures must be necessary to achieve such aim, and thirdly, they must be
proportionate to it. Additionally, restrictions introduced, shall be consistent with all other
guaranteed human rights.

Addressing the first step of three-step proportionality test, States can interfere with certain
human rights when following their positive obligation to protect public health,® with the latter

8 Proposal for a regulation of the European parliament and the council, R on a framework for the issuance, verification and
acceptance of interoperable certificates on vaccination, testing and recovery to facilitate free movement during the COVID-
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MCCLELLAND A., Alternatives to sharing COVID-19 data with law enforcement: Recommendations for stakeholders.
Health Policy, Vol. 125(2), 2021. DOI: https://doi.org/10.1016/j.healthpol.2020.10.015.
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being a legitimate aim specified in human rights treaties.®®> However, to satisfy pursuit of
legitimate aim, such interference must be provided by law, examined in each particular case
and only temporary in nature. States should therefore in addition to adopting necessary domestic
legislation, which in case of the EU is resolved by the effects of regulations in MSs domestic
legal order, also carefully consider establishing reliable procedures for the renewal of travel
certificates.** When doing so it is important to take into account all relevant information,
including WHO officials’ opinion, that it is unlikely to eradicate the virus at all.*®

Further, in the second step, States must assess what is necessary in a democratic society to
achieve legitimate aims.*® What differentiates Vavricka from COVID-19 situation is the fact
that standard vaccination of children is required for the well-known diseases in medical science.
Yet, there are still many ambiguities concerning COVID-19%" and no evidence of existence as
well as duration of natural immunity® from COVID-19, particularly regarding different virus
variants, exist.”® However, most recent scientific findings are starting to point towards
confirmation that vaccinated individuals are at a significantly reduced risk of transmitting
COVID-19.1% For that, it is necessary to consider scientific information whether all of the
different vaccines that are being used provide sufficient protection against the transmission of
different existing COVID-19 strains, keeping in mind the possible emergence of new
variants.’®® Challenges in this regard are the fact that some of the vaccines have been bought
and used in some MSs without being approved by the European Medicines Agency (EMA) in
the first place, such as the Russian and Chinese vaccines,'% and uncertainties surrounding the
accuracy of COVID-19 tests, because some of them are too sensitive, while others are not
enough to indicate whether the person is infected and capable of spreading the virus.1% All of
these raise a question whether such certificates serve their primary purpose, which is to achieve
public health protection.

Considering the effectiveness of the certificates, it is worth mentioning the possible leakage
of the digital key that is used to sign and verify the DCC, since in October 2021 there were
several codes of counterfeited COVID-19 certificates circulating around the internet, allowing
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public access to the information they held.'® In addition, several EU countries have identified
illegal actions related to the issuance of fake DCCs. Mentioned developments undoubtedly raise
concerns about the credibility of the certificates as well as their effectiveness.

Within the third step of the test, proportionality assessment must be done to justify the
measure. Here, the balance between the protected interests affected by the COVID-19 travel
certificates - on the one hand pursuing public health interests and on the other ensuring the
freedom of movement - shall be found.!® Balancing between those interests should include
analysis of scientific evidence or at least of information from relevant bodies such as WHO,
concerning relevant measures where clearer evidence is insufficient in order to determine what
is necessary to achieve public health.'® While some measures in other spheres f. ex. in
environmental and trade law can be taken as precautionary measures, human rights cannot be
limited just in precaution. However, it should be noted that protecting public health can be seen
as a precondition for ensuring other human rights, including freedom of movement.%” Namely,
COVID-19 can also cause death and the duty to protect life implies that States take appropriate
measures to address the general conditions in society that may present direct threats to life or
prevent individuals from enjoying their right to life with dignity, which includes prevalence of
life-threatening diseases.'® However, in the light of proportionality assessment, States should
find an appropriate balance between endangered rights and required measures to protect them
to the highest possible extent.%®

Possible concern regarding the proportionality test is also the question of vaccine and tests
availability and accessibility,'!° that could result in discrimination. In order to ensure equal
treatment, such measures should be voluntary, as various reasons might prevent certain
individuals from obtaining such travel certificates (e.g. due to religious or other beliefs).
Furthermore, according to the current regulation within the WHO, States requiring only a proof
of COVID-19 vaccination as a precondition for travelling, would depart from established
international legal framework.!!* However, even the current plan of allowing a negative test as
a sufficient precondition for travel, raises additional concerns due to considerable costs of such
tests in certain countries, which could exacerbate structural disadvantages of already
marginalised groups.*?

Additional requirement of the proportionality test, for the measure to be fully consistent with
international human rights law, is compliance with other rights'3, such as the right to privacy.
The EU bodies emphasise the necessity of compliance with the GDPR and three-step
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proportionality test, including the temporary nature of relevant and adequate processed data
storage.!'* Given that some MSs generally encounter serious challenges in effectively
implementing GDPR,!*® this poses additional concern in the context of the rollout of COVID-
19 contact tracing and exposure notifications, and even more so in managing of the COVID-19
travel certificates.

Despite the intent of the EC to harmonise travel measures across EU, the DCC will not
necessarily guarantee the right to travel, as its holders might be subjected to additional
requirements introduced by individual MSs in cases of the evolution of COVID-19 pandemic,
such as the spread of new variants.**’In the current development of the pandemic, we could see
that some States, f. ex. Denmark, Sweden, Norway, have abandoned restrictive measures,
including on travel, when they achieved satisfactory standard of public health through
vaccination.!*® However, when infections started to grow again, they imposed restrictions such
as prohibiting entrance to the people coming from affected areas.''® However, prohibiting
entrance based on nationality rather than on travel history would in essence present a violation
of prohibition of discrimination, because inherently virus does not spread easier due to the
nationality. The new variant of the virus, omicron, is once again bringing back travel bans, since
the EU is already trying to stop air travel, at least for the non-essential arrivals, from the
southern African region,?° even though the WHO warned against sudden travel measures?,
whereas Japan will close its borders for foreigners completely?2. Introduction of COVID-19
passports in fact poses limitations on the freedom of movement. In the case of DCC across the
EU, it consequently minimises the crucial advantage of the Schengen Union.*?* On 30 June
2020 the Council of the EU adopted a recommendation on the gradual lifting of the temporary
restrictions on non-essential travel into the EU.?* This recommendation included an initial list
of countries for which MSs should start lifting travel restrictions at the external borders that is

14 GRANDE A, Vaccine passport  plans  can't ignore  web  of  privacy laws, online:
https://www.law360.com/articles/1377404/vaccine-passport-plans-can-t-ignore-web-of-privacy-laws (visited April 24,
2021). The European commission's digital green certificate, online: https://ihsmarkit.com/research-analysis/the-european-
commissions-digital-green-certificate.html (visited June 6, 2021).

EU vaccine passport: an ethical and legal minefield?, online: https://www.dw.com/en/eu-vaccine-passport-an-ethical-and-
legal-minefield/a-56747519 (visited June 4, 2021).

115 MASSE E.,. Two years under the EU GDPR: an implementation progress report, Access Now, 2020.

116 ERZEN I., KAMENSEK T., FOSNARIC M., ZIBERT J., Key challenges in modelling an epidemic —what have we learned
from the COVID-19 epidemic so far, Zdravstveno Varstvo, Vol. 59(3), 2020:117-119. DOI:
https://doi.org/10.2478/sjph-  2020-0015.

17 Euobserver, The EU's COVID-19 certificate - how it will work?, online: https://euobserver.com/coronavirus/152082
(visited June 9, 2021).

118 Fact Check-Posts misconstrue lifting of COVID-19 restrictions in Denmark, Sweden and Norway, Reuters, online:
https://www.reuters.com/article/factcheck-scandinavia-covidrestrictions-idUSL1IN2R41JP (visited 8 October 2021).

19 Quartz Africa, The WHO cautions against a »knee-jerk« response to the new omicron variant, online:
https://qz.com/africa/2095177/who-cautions-against-knee-jerk-response-to-b-1-1-529-variant/  (visited November 27,
2021).

120 gchengenvisainfo news, EU Tells Member States to Suspend All Travel From Southern African Countries Due to New
COVID Variant, online: https://www.schengenvisainfo.com/news/eu-tells-member-states-to-suspend-all-travel-from-
southern-african-countries-due-to-new-covid-variant/ (visited November 27, 2021).

121 Quartz Africa, The WHO cautions against a »knee-jerk« response to the new omicron variant, online:
https://qz.com/africa/2095177/who-cautions-against-knee-jerk-response-to-b-1-1-529-variant/  (visited November 27,
2021).

122 Japan reverses border easing, bars foreign visitors due to Omicron, online: https://www.reuters.com/world/asia-
pacific/japan-pm-kishida-says-foreign-visitors-be-barred-entry-nov-30-2021-11-29/ (visited November 29, 2021).

123 The Schengen acquis - Agreement between the Governments of the States of the Benelux Economic Union, the Federal
Republic of Germany and the French Republic on the gradual abolition of checks at their common borders, Official Journal
L 239, 22/09/2000 P. 0013 - 0018, Ar. 6.

124 Council Recommendation (EU) 2020/912 of 30 June 2020 on the temporary restriction on non-essential travel into the EU
and the possible lifting of such restriction, 2020, OJ L 208I.

https://doi.org/10.33542/S1C2022-1-08 125


https://doi.org/10.33542/SIC2022-1-08
https://www.law360.com/articles/1377404/vaccine-passport-plans-can-t-ignore-web-of-privacy-laws
https://ihsmarkit.com/research-analysis/the-european-%09commissions-digital-green-certificate.html
https://ihsmarkit.com/research-analysis/the-european-%09commissions-digital-green-certificate.html
https://www.dw.com/en/eu-vaccine-passport-an-ethical-and-%09legal-minefield/a-56747519
https://www.dw.com/en/eu-vaccine-passport-an-ethical-and-%09legal-minefield/a-56747519
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7478090/
https://doi.org/10.2478/sjph-%092020-0015
https://euobserver.com/coronavirus/152082
https://www.reuters.com/article/factcheck-scandinavia-covidrestrictions-idUSL1N2R41JP
https://qz.com/africa/2095177/who-cautions-against-knee-jerk-response-to-b-1-1-529-variant/
https://qz.com/africa/2095177/who-cautions-against-knee-jerk-response-to-b-1-1-529-variant/
https://qz.com/africa/2095177/who-cautions-against-knee-jerk-response-to-b-1-1-529-variant/
https://www.schengenvisainfo.com/news/eu-tells-member-states-to-suspend-all-travel-from-southern-african-countries-due-to-new-covid-variant/
https://www.schengenvisainfo.com/news/eu-tells-member-states-to-suspend-all-travel-from-southern-african-countries-due-to-new-covid-variant/
https://www.schengenvisainfo.com/news/eu-tells-member-states-to-suspend-all-travel-from-%09southern-african-countries-due-to-new-covid-variant/
https://qz.com/africa/2095177/who-cautions-against-knee-jerk-response-to-b-1-1-529-variant/
https://qz.com/africa/2095177/who-cautions-against-knee-jerk-response-to-b-1-1-529-variant/
https://qz.com/africa/2095177/who-cautions-against-knee-jerk-response-to-b-1-1-529-variant/
https://www.reuters.com/world/asia-%09pacific/japan-pm-kishida-says-foreign-visitors-be-barred-entry-nov-30-2021-11-29/
https://www.reuters.com/world/asia-%09pacific/japan-pm-kishida-says-foreign-visitors-be-barred-entry-nov-30-2021-11-29/

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.1

reviewed regularly and, if possible, updated.?® The list was again updated on 18 November
2021126

Another possible fragmentation of approaches in practice might arise out of States’
acceptance of different vaccines and different types of tests.’?” This has already been the case
in Europe, where some people were in a worse position just because they did not have different
available vaccines or tests in their States. Some of them, due to the lack of vaccines or its limited
accessibility in their home State, got vaccinated in other States, for example in Serbia, but are
now not allowed to travel, because some States do not recognize certain types of vaccines. At
present, the vaccines recognized by EMA are Pfizer-BioNTech, Johnson & Johnson, Moderna
and AstraZeneca. Consequently, some countries decided to only accept the use of those, for
example France'?8, whereas there are more vaccines approved by some other countries, for
example in Hungary, where they also recognize vaccines Sputnik V, Sinopharm, Sinovac,
CanSinoBio and CoviShield*?°. Each MS can decide if it wants to permit the entry of passengers
vaccinated with vaccines that EMA does not approve, which poses another concern on legality
of COVID-19 travel certificates.

IV. CONCLUSION

The discussion demonstrated that although public health considerations are indeed legitimate
aims allowing limitations or restrictions on internationally protected human rights, States’
actions must comply with their international legal obligations, including by satisfying the three-
step proportionality test when introducing and throughout the implementation of any adopted
measures with the potential to affect other human rights. The implementation of COVID-19
travel certificates, including the DCC, must thus be necessary and proportionate to achieve a
legitimate aim of appropriate standard of public health in any given circumstances and should
be kept in place only as long as such necessity exists, which implies it is most likely only a
temporary measure.

Although the DCC, if the MSs ensure compliance with the presented international legal
framework, could be considered a welcoming initiative, its full effectiveness remains to be
assessed, when the data on efficiency of COVID-19 vaccinations and tests, possibilities of
subsequent — after the vaccination — infections, as well as a cost-benefit analysis of its
implementation, becomes available.

In conclusion, legitimate public health considerations justify the introduction of additional
restrictive measures for travelling only if these comply with existing international legal
framework, including relevant human rights standards. Thus, it is of utmost importance that
States conduct a thorough analysis prior to introduction of any COVID-19 travel certificates,
continuously monitor their proper implementation and regularly assess their impact, in order to
ensure that these are truly facilitating travel and better recovery of States, rather than imposing
a serious barrier to full implementation of fundamental human rights, including the freedom of
movement.
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CURRENT PROBLEMS OF (NON-) TAXATION OF THE
COLLABORATIVE ECONOMY?

AKTUALNE PROBLEMY (NE) ZDANOVANIA
KOLABORATIVNEJ EKONOMIKY

Soria Simié?
https://doi.org/10.33542/S1C2022-1-09

ABSTRACT

The presented paper is devoted to current issues of collaborative economy with a focus on its relevant
tax law aspects and taxation or non-taxation. The paper analyses the possibilities of taxation of
collaborative platforms income arising from sources in the territory of the Slovak Republic in the context
of recent changes in Act No. 595/2003 Coll. on Income Tax, on the basis of which the institute of a
permanent establishment of a digital platform and the ancillary application of the institute of
withholding tax by service providers was enacted in the legal system of the Slovak Republic. In addition
to the above issues, the paper also addresses selected issues of indirect taxation of the collaborative
economy, in particular the taxation of peer-to-peer transactions with value added tax and answers the
fundamental question of whether private individuals providing services in the collaborative economy
(also referred to as “peers”) can be considered as taxable persons for the purpose of the common value
added tax system.

ABSTRAKT

Predlozeny prispevok je venovany aktudlnej problematike kolaborativnej ekonomiky so zameranim na
Jjej relevantné danovo-pravne aspekty a jej zdanovanie, resp. nezdarnovanie. Prispevok analyzuje
moznosti zdaniovania prijmov kolaborativnych platforiem plyniicich im zo zdrojov na vizemi Slovenskej
republiky vo svetle neddavnych zmien zdkona ¢. 595/2003 Z. z. o dani z prijmov, na zdklade ktorych bol
do pravneho poriadku Slovenskej republiky zakotveny institut stdlej prevadzkarne digitdlnej platformy
za sucasnéeho zakotvenia subsidiarneho uplatnenia institutu zrazkovej dane. Okrem uvedenych otazok
sa prispevok zaobera aj vybranymi otdzkami Vv oblasti nepriameho zdanovania kolaborativnej
ekonomiky, najmd zdanovanim peer-to-peer transakcii darou z pridanej hodnoty, kedy odpovedad na
zasadnu otazku ¢i mozno sukromné osoby poskytujice sluzby v kolaborativnej ekonomike (oznacované
aj ako ,, peers ) povazovat za zdanitelné osoby Z pohladu systému dane z pridanej hodnoty.

I. INTRODUCTION

The digital economy, the platform economy or the sharing economy, also synonymously
referred to as the collaborative economy.? It is apparent that all of these terms refer to relatively
new phenomena which are related to the implementation of digital technologies in the
functioning of socio-economic relations and are the result of the ongoing digitisation process
in almost all sectors of the economy. It can be said that digital platforms have gradually become

L This work was supported by the Slovak Research and Development Agency under the Contract no. APVV-19-0124.

2 JUDr., Pavol Jozef Safarik University in Kogice, Faculty of Law, Slovak Republic
Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta, Slovenska republika.

3 The terms collaborative and sharing economy are now used interchangeably. In lexicological practice, the term
collaborative economy is the younger of these terms and this term began to be widely used in Slovakia only in connection
with the Permanent Representation of the Slovak Republic to the EU and the holding of the Collaborative Economy
Conference. Collaborative comes from the Latin collaborare, i.e. “to work together”. In addition to these terms, this type
of economy can also be referred to as a collaboration-based economy or, more concisely, an economy of collaboration, or
even a resource-sharing economy. See: KALAMANOVA, K.: Zdiel'ana ekonomika & kolaborativna ekonomika? In:
Kultara slova. Vedecko-popularizaény ¢asopis pre jazykovu kulturu a terminologiu. Vol. 52, 2018, No. 3, pp. 172-176.
ISSN: 0023-5202. Available at: https://www.juls.savba.sk/ediela/ks/2018/3/ks3-2018.pdf#page=46.
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an integral part of the digital market. However, despite the widespread presence of these digital
business models, there is still no single definition and understanding of them. On the contrary,
there is rather a consensus that it would be difficult to arrive at a single legally relevant and
timeless definition of digital platforms due to the existence of a large number of different digital
platform models, the broad scope of their areas of operation, as well as due to the rapidly
changing digital environment.

The term “digital platform” is now used to refer to the wide range of diverse digital services
provided or the methods and tools used to provide them. Digital platforms are generally known
as two-sided or multi-sided markets where users are brought together by a platform operator in
order to facilitate an interaction (exchange of information, a commercial transaction, etc.).* It
is also possible to define a digital platform as an entity that (i) offers digital services, (ii) is or
can be operated as a two- or multi-sided market business model, and (iii) allows the facilitation
of interaction between different sides, even where there is no direct interaction among them.®

As outlined above, the attempt to define digital platforms entails the risk that their definition
either does not cover all digital platform models or, on the contrary, does not accurately capture
their essence. Nonetheless, most digital platforms exhibit certain features. The first
characteristic of digital platforms is their capacity to facilitate, and extract value, from direct
interactions or transactions between users. The second relevant characteristic is the ability of
digital platforms to collect, use and process a large amount of data in order to optimise the
services provided in the future. The third characteristic of digital platforms is the capacity to
build networks where any additional user will enhance the experience of all existing users — so-
called “network effects”. The fourth feature is their ability to create and shape new forms of
markets which may disrupt traditional ones, as well as to organize new forms of participation
or business of entities, and the fifth and final characteristic of digital platforms is reliance on
information technology as the means to provide services.®

The basic framework of the collaborative or also sharing economy, within which
collaborative or also intermediary platforms operate, was defined by the European Commission
in 2016 in the Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions, A European
agenda for the collaborative economy (hereinafter referred to as “European Agenda for the
Collaborative Economy ”). According to the European Commission, the term “collaborative
economy” refers to business models where activities are facilitated by collaborative platforms
that create an open marketplace for the temporary usage of goods or services often provided by
private individuals.” At the same time, however, the European Commission stresses that the
collaborative economy is a rapid evolving phenomenon and its definition may, or rather must,
evolve accordingly.®

The European Agenda for the Collaborative Economy defined guidelines on five key issues
that need particular attention.® As the last key issue (without any hierarchy of relevance, of

4 Commission Staff Working Document: Online Platforms Accompanying the document Communication on Online
Platforms and the Digital Single Market {COM(2016) 288 final}.

5 Liability of online platforms. STUDY Panel for the Future of Science and Technology. p. 3. Awvailable at:
https://www.europarl.europa.eu/RegData/etudes/STUD/2021/656318/EPRS_STU(2021)656318_EN.pdf.

6 Commission Staff Working Document: Online Platforms Accompanying the document Communication on Online
Platforms and the Digital Single Market {COM(2016) 288 final}.

7 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, A European agenda for the collaborative economy {SWD(2016) 184 final}.

8 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, A European agenda for the collaborative economy {SWD(2016) 184 final}.

9  The need to differentiate between the provision of services by private individuals and the provision of services by businesses
was highlighted in the context of the assessment of market access requirements (in particular business authorisations,
insurance and others). For services provided by collaborative platforms, it is true that their nature needs to be assessed on
a case-by-case basis. See also: ROZENFELDOVA, L.: The Nature of Services Provided by Collaborative Platforms. In:
EU and Comparative Law Issues and Challenges Series (ECLIC), Vol. 4, 2020, pp. 894-914.
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course), the issue of taxation of the collaborative economy was also identified. Taxation issues
were only broadly defined in the European Agenda for the Collaborative Economy. The fact
that businesses providing comparable services should be subject to functionally comparable tax
obligations was also emphasised. Although there is a consensus among the States on the
characterisation of digitalisation as a global phenomenon transcending the dimensions of
national legislations, a persistent problem in this area is the absence of a certain coordinated
approach and the application of different digital taxation rules not only within the internal
market of the European Union (hereinafter referred to as “EU ).

The aim of this paper is to define and assess selected partial problems related to the taxation
of collaborative platforms’ income derived from sources in the territory of the Slovak Republic,
as well as to the taxation of transactions carried out in the collaborative economy with value
added tax (hereinafter referred to as “VAT ), focusing on peer-to-peer transactions, in the light
of the wide range of problems arising from digitalisation in the area of taxation. In this context,
the paper analyses amendments to Act No. 595/2003 Coll. on Income Tax made by Act No.
344/2017 Coll., which, among other things, added to the legislation of the Slovak Republic the
conditions for the creation of the so-called permanent establishment of a digital platform. The
paper also defines the basic types of transactions that are carried out in the supply chain taking
place within the collaborative economy and attempts to clarify the answer to the fundamental
question whether private individuals providing services in the collaborative economy (also
referred to as “peers”) can be considered taxable persons within the meaning of Council
Directive 2006/112/EC of 28 November 2006 on the common system of value added tax
(hereinafter referred to as “VAT Directive”).

Il. RELEVANT ASPECTS OF THE COLLABORATIVE ECONOMY FROM AN
INCOME TAX PERSPECTIVE

The diversity of the collaborative economy is also reflected in the composition of the entities
that are involved in its functioning. The European Commission defined three main categories
of actors operating in the collaborative economy, which are:

1. service providers who share assets, resources, time and/or skills — these can be private

individuals offering services on an occasional basis (peers),'° or professional service

providers acting in their professional capacity;

users of these services'! and

3. collaborative platforms acting as intermediaries that connect service providers with
users and that facilitate transactions between them.?

N

https://doi.org/10.25234/eclic/11932. Another key issue identified was the liability regime for collaborative platforms, in
particular in relation to the conditions for exemption from liability for hosting service providers. As regards another key
issue, namely protection of users, the blurring of the lines between “businesses” and “consumers” may be a problematic
aspect, given the diversity of relationships arising in the collaborative economy between different actors, particularly in the
case of peer-to-peer transactions. Key issues include the status of self-employed persons and workers in the collaborative
economy, which also raises the fundamental question as to the applicable rights and the level of social protection system.
See Also: LATTOVA, S.: Online Platforms and "Dependent Work" After Uber. In: Masaryk University Journal of Law
and Technology Vol. 15, 2021, No. 2, pp. 197-223. DOI 10.5817/MUJLT2021-2-3.

10 The provision of services by private individuals on a peer-to-peer basis is identified by the European Agenda for the
Collaborative Economy as a specific feature of the collaborative economy.

11 Prof. Bab¢4k states that from the point of view of tax administration, the least interesting entity is the user of the transport
and/or accommodation service, for the reason that no tax obligation arises from the receipt of these services, since the
price of the service already includes or should include VAT or accommodation tax. See: BABCAK, V.: Slovenské daiiové
pravo na ceste od tradi¢nej ku zdiel'anej ekonomike. In: IV. Slovensko-&eské dni dafiového prava: Zdatiovanie virtualnych
platidiel a digitalnych sluzieb - COVID-19 a iné aktualne vyzvy pre dafiové pravo. Kogice: UPJS, Vydavatelstvo
SafirikPress, 2021, p. 36 and following, ISBN: 9788057400431. https://doi.org/10.33542/SCD21-0043-1-01.

2 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, A European agenda for the collaborative economy {SWD(2016) 184 final}.
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Collaborative platforms, in particular when providing intermediary services to their users
across different countries, do not need to be established and are generally not even physically
present in the jurisdiction in which the underlying service is provided, but only have a digital
presence in the relevant jurisdiction. Current corporate taxation rules largely rely on the
physical presence of the entity in the jurisdiction. From the perspective of the taxation of the
income of a collaborative platform, or the operator of that collaborative platform, for
corporation tax purposes, the residence of the company is relevant to the determination of the
tax residence of the entity. The existence of (i) a residence or (ii) a place of management in the
territory of a State is now one of the established requirements for the tax residence of a legal
person.t® For example, the Airbnb platform which, according to the Terms of Service, offers an
online venue that enables users to publish, offer, search for, and book services, is operated by
Airbnb Ireland UC, a private unlimited company incorporated under Irish law and resident in
Dublin. In addition to the above, the online payment services of the intermediated relationships
and other payment activities of the Airbnb group in the EU are managed by Airbnb Payments
UK Ltd. resident in London.'* Similarly, the Bolt platform which, according to the General
Terms for Drivers, connects passengers with drivers to help them move around cities more
efficiently,’® is operated by Bolt Technology OU resident in Tallinn, and the entity in charge of
making payments is also another company, Billify OU.®

Thus, the collaborative platform generally, with certain exceptions, provides services in the
territory of States and derives income from sources in the territory of States in which it has a
non-resident taxpayer status in terms of tax jurisdiction. Of course, the situation is
conceptually different with regard to the presence of the providers of intermediated services,
who, depending on the type of service provided, are present in the place of supply (in the case
of drivers providing transport services), or “only” real property owned by them is located in the
place of supply (in the case of hosts providing accommodation services).

In particular, Article 7, paragraph 1 of the OECD Model Tax Convention on Income and on
Capital'’ is relevant in relation to the possibility to tax the income of non-resident platform
operators established outside a jurisdiction with corporate income tax. That provision implies
the basic rule that the profits of an enterprise of a Contracting State shall be taxable only in that
State unless the enterprise carries on business in the other Contracting State through a
permanent establishment situated therein. The permanent establishment rule thus delimits the
right of each State to tax the income of a particular entity and constitutes an instrument of tax
law, the essence of which lies in the establishment of a minimum level of activities carried on
by the entity (non-resident) which must be met in order for the State to be able to levy tax on
the non-resident entity. In terms of the various elements of the tax, we may also identify with
the opinion that the permanent establishment has the closest relationships with the taxpayer, as
it is one of the conditions relating to the activities carried out by that entity which, if fulfilled,
give rise to a tax liability in a particular jurisdiction on the basis of the fulfilment of the legally

13 For the purposes of the Model Tax Convention on Income and on Capital, the term “resident of a Contracting State” means
any person who, under the laws of that State is liable to tax therein by reason of his domicile, residence, place of
management or any other criterion of a similar nature. See Article 4 of the Model Tax Convention on Income and on
Capital.

14 See: Terms of Service for European Users. Available at: https://www.airbnb.co.uk/help/article/2908/terms-of-
service?_set_bev_on_new_domain=1639569484 N2U5YWQOOGFIZmI3.

15 Article 1.4. of the General terms for Drivers. Available at: https://bolt.eu/sk/legal/sk/terms-for-drivers/.

16 Article 1.13 of the General terms for Drivers. Available at: https://bolt.eu/sk/legal/sk/terms-for-drivers/.

17 The text of the OECD Model Tax Convention on Income and on Capital was updated in 2017 following the outcomes of
the Action Plan on Base Erosion and Profit Shifting Project, known in its short form as the “BEPS Project”. In particular,
the permanent establishment issue is addressed in Action 7 of the BEPS Project, which focuses on strategies used to avoid
the establishment of a taxable presence in a particular jurisdiction under tax conventions. See: OECD (2019), Model Tax
Convention on Income and on Capital 2017 (Full Version), OECD Publishing, http://dx.doi.org/10.1787/g2g972ee-en.
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established criteria.'® The characterisation of a permanent establishment as a kind of fiction and
the emphasis on the absence of its legal personality can also be found in the doctrine of tax
law.'® For the purposes of the OECD Model Tax Convention on Income and on Capital, the
term “permanent establishment” means a fixed place of business through which the business of
an enterprise is wholly or partly carried on.?° This definition of permanent establishment can
be described as “traditional” in the following context of the initiatives to extend the definition
of permanent establishment towards the digital space. The above definition of permanent
establishment has generally been consistently adopted in most bilateral double taxation
conventions, which ultimately facilitates the assessment of the creation of a permanent
establishment in individual specific cases.

1. Digital platform as a legal reason for the creation of a permanent establishment of a
non-resident taxpayer under Act No. 595/2003 Coll. on Income Tax

The conditions under which a taxpayer with limited tax liability (non-resident taxpayer) has
a permanent establishment created in the territory of the Slovak Republic are laid down by
Section 16(2) of the Act No. 595/2003 Coll. on Income Tax (hereinafter referred to as “Income
Tax Act”). This provision, which defines the conditions for the creation of a permanent
establishment, was changed by the recent amendment to the Income Tax Act by Act No.
344/2017 Coll. in force from 1 January 2018, following the challenges arising from
digitalisation and changes in the manner of carrying out activities subject to taxation.

This amendment firstly added the definition of a digital platform to the basic terms of the
Income Tax Act, which for the purposes of the Income Tax Act means a hardware platform or
a software platform necessary for the development and administration of applications.?! The
Explanatory Memorandum to Act No. 344/2017 Coll. specifies this legal concept and further
describes a digital platform in more details as “a modern technological business model enabling
the exchange of information between several groups of users, in particular between end users
and holders of movable or immovable property or service providers...”. A certain illogicality
in this definition of a digital platform can be seen in the explicit acknowledgement of an
alternative relationship between hardware and software platforms.

The second relevant change brought about by Act No. 344/2017 Coll. was the addition of a
provision regulating the conditions for the creation of a permanent establishment, under which
repeated intermediation of services of transport and accommodation, including through a
digital platform, shall also be considered as the performance of an activity with a fixed place
in the territory of the Slovak Republic.?? Similarly, the Explanatory Memorandum to Act No.
344/2017 Coll. explains this change by stating that such digital platform activities may be
considered to be “in particular the intermediation of the entering into a contracts between
holders of movable or immovable property or service providers and end user”. Furthermore,
the Explanatory Memorandum to Act No. 344/2017 Coll. states that the aim of that provision
is “to clarify the definition of a permanent establishment by introducing a legal fiction, since
the current provision does not reflect the modern business models of recent years, where
activities are carried out in the territory of individual States without the physical presence of
entrepreneurs in the territory of the State and their virtual presence is sufficient, and there is
discrimination against entrepreneurs — taxpayers with limited tax liability who carry out
activities in our territory through permanent establishments and taxpayers with unlimited tax

18 PONOMAREVA, K. A.: The concepts of legal status of the permanent establishment in the area of digital economy. In: J.
Sib. Fed. Univ. Humanit. Soc. Sci., 12 (11), 2019, pp. 2079-2090. DOI: 10.17516/1997-1370-0513.

19 A permanent establishment may be characterised by activity (in the functional sense) rather than by features characteristic
of the subjects of law. Similarly, it does not have legal personality.

20 Article 5, paragraph 1 of the OECD Model Tax Convention on Income and on Capital.

2L See Section 2(ag) of the Income Tax Act.

22 See Section 16(2) of the Income Tax Act.
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liability who are obliged to duly tax their income”. However, the introduction of a legal fiction
of the creation of a permanent establishment has not resulted in the declared clarification of the
definition of a permanent establishment, but in its significant extension including situations in
which there is no taxable nexus for the taxation of the income of a digital platform in
accordance with current rules of international taxation.?® Despite the fact that digital platforms
today provide services in a variety of areas, the amendment in question is characterised by its
considerable substantive limitation to the areas of accommodation and transport only.?* This
amendment to the Income Tax Act represents an attempt by the Slovak legislature to introduce
taxation of income of digital platforms derived from sources in the territory of the Slovak
Republic.?® However, rather than producing the desired results, the amendment has attracted a
wave of criticism from the professional public.

In particular, a crucial question is the possibility of a non-resident taxpayer, i.e. also the
operator of a collaborative platform, becoming liable for tax on the basis of a permanent
establishment of a digital platform in the territory of the Slovak Republic under national law in
the context of the application priority of international double taxation conventions over such
law. The creation of a permanent establishment of a taxpayer in a particular case must be
assessed according to the relevant international double taxation convention concluded between
the State in which the digital platform operator is a tax resident and the Slovak Republic. As
mentioned above, the definition of permanent establishment has been consistently adopted in
bilateral double taxation conventions from the OECD Model Tax Convention on Income and
on Capital, whereas these bilateral conventions today define “only” the conditions for the
creation of a “traditional” (non-digital) permanent establishment and do not yet reflect the
provision of services by digital platforms. As a result of the application priority of international
double taxation conventions over the Income Tax Act, the extension of the definition of
permanent establishment in the Income Tax Act has not had a practical impact on the ability of
tax administrators to levy tax on non-residents on the basis of the creation of a permanent
establishment of a digital platform under Section 16(2) of the Income Tax Act.?

In addition to stipulating the conditions for the creation of a permanent establishment of a
digital platform, it is necessary to emphasize that the Income Tax Act also lays down a
procedural registration obligation in relation to the creation of a permanent establishment.?’
Digital platform operators were thus obliged to apply for registration of the digital platform to

23 For more information on the category of taxable nexus in the digital economy, see for example: STRKOLEC, M.: Danové
pravo a jeho reflexia na nové javy v ekonomike. In: IV. Slovensko-¢eské dni dafiového prava: Zdafiovanie virtudlnych
platidiel a digitalnych sluzieb - COVID-19 a iné aktudlne vyzvy pre dafiové pravo. Koice: UPJS, Vydavatelstvo
SafarikPress, 2021, pp. 377-378. ISBN: 9788057400431. https://doi.org/10.33542/SCD21-0043-1-28.

2 In this context, Prof. Bab¢ak points out the divergency of the terminology of tax laws, where it is possible to observe
inconsistent designation of taxable services in one provision as “transport” services and in another provision as
“transportation” services. See: BABCAK, V.: Slovenské dafiové pravo na ceste od tradiénej ku zdielanej ekonomike. In:
V. Slovensko-¢eské dni daniového prava: Zdatiovanie virtualnych platidiel a digitalnych sluzieb - COVID-19 a iné aktualne
vyzvy pre datiové pravo. Kosice: UPJS, Vydavatelstvo SafarikPress, 2021, p. 36 and following, ISBN: 9788057400431.
https://doi.org/10.33542/SCD21-0043-1-01.

%5 Taxation at source is the traditional concept of taxation of non-residents in tax law. In this context, a further inquiry into
the theoretical foundations for (source) taxation of transactions related to the digital economy may be deemed purposeless.
See, for example: BAEZ, A. - BRAUNER, A.: Withholding Taxes in the Service of BEPS Action 1: Address the Tax
Challenges of the Digital Economy. In: WU International Taxation Research Paper Series No. 2015 — 14, p. 5 and following.
Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2591830.

% For more information on the issue of a permanent establishment of a digital platform, see, for example: CIBULA, T. —
HLINKA, T. - CHOMA, A. - KACALJAK, M.: Digitalna platforma ako stala prevadzkareii. In: Pravny obzor, 102, 2019,
No. 2, pp. 155-167, ISSN 2729-9228 and for double taxation conventions in the broader international law context, see:
KACALJAK, M.: Vybrané trendy vo vybere dani a moZnosti ich pravnej reflexie na Slovensku. Bratislava: Wolters Kluwer
S.r.0., pp. 22—-26. ISBN: 978-80-8168-643-6.

27 In addition to the registration obligation, Section 49a(3) of the Income Tax Act regulates also the notification obligation,
which arises under the same conditions, with the difference that the natural or legal person concerned is already registered
with the tax administrator in accordance with the relevant provisions of the Income Tax Act. In that case, the natural or
legal person shall only notify the tax administrator of the creation of a permanent establishment.
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the tax administrator by the end of the calendar month following the end of the month in which
the permanent establishment of the digital platform was created (i.e. initially by the end of
February 2018).28 In the event of a breach of the registration obligation, the procedure provided
for by Act No. 563/2009 Coll. on Tax Administration (Tax Procedure Code), amending certain
acts (herein after referred to as “Tax Procedure Code”) shall apply, under which the tax
administrator shall first request the taxable person to comply with the registration obligation
within an additional time limit, and if such time limit expires in vain, the tax administrator shall
register the taxable person ex officio.?? According to the issued Opinion of the Ministry of
Finance of the Slovak Republic, when registering digital platforms ex officio, the tax
administrators shall rely in particular on the data provided by specific providers of transport
and accommodation services® who are directly affected by a further legal consequence of the
digital platform’s breach of the registration obligation. Such further legal consequence of a
breach of the registration obligation is the application of withholding tax under Section 43(2)
of the Income Tax Act. The Ministry of Finance of the Slovak Republic specifies that the
obligation to withhold tax is imposed on the providers of transport services (i.e. particular
drivers) and the providers of accommodation services (i.e. particular accommodation
establishments) in the territory of the Slovak Republic.®!

The withholding tax is understood as a special method of collecting the tax by withholding
it at source in the cases specified in statutory provisions where the collection of the tax directly
at the source of income is more appropriate. Since withholding tax is a special method of tax
collection, it is logical that tax cannot be collected by withholding (or any other method) where
there is no tax obligation. As stated above, on the basis of the priority of international
conventions over the law, digital platforms do not have a tax obligation and therefore, in our
view, neither can arise the taxpayer’s obligation to withhold and remit such tax to the tax
authorities. Particularly in the context of the tax challenges of the digital economy, withholding
tax is also conceived, by the very nature of its mechanism, as a mechanism to remedy the
difficulty of attributing profits to a non-physical commercial presence of a particular entity in a
particular jurisdiction.®? In this context, withholding tax represents an ancillary obligation of a
domestic taxpayer to withhold and remit tax in the event that the primary own tax obligation of
a non-resident taxpayer who has no physical presence at all in a particular jurisdiction is not
fulfilled. We are inclined to the view that, even with this understanding of withholding tax, an
interpretation in favour of domestic taxpayers should be applied, according to which, if there is
no primary own tax obligation as a result of the application priority of international double
taxation conventions, no ancillary obligation of the domestic taxpayer can arise in respect of
that domestically non-taxable income either.

2. Judgment of the Court of Justice of 25 July 2018 in Case C-553/16

The obligations described in the previous subchapter are imposed on taxpayers under threat
of enforcement. It is also established in tax law theory that tax-law relations are always directed

28 See Section 49a(3) of the Income Tax Act.

2% See Section 67(8) of the Tax Procedure Code.

30 Opinion of the Ministry of Finance of the Slovak Republic No. MF/010531/2018-724 of 23 March 2018, p. 2, Available
at:https://www.financnasprava.sk/_img/pfsedit/Dokumenty_PFS/Zverejnovanie_dok/Dane/Novinky_leg/Medzinarodne_
zda novanie/2018.03.28_dig_platform.pdf.

3L Ibid.

2 BAFEZ, A. — BRAUNER, A.: Withholding Taxes in the Service of BEPS Action 1: Address the Tax Challenges of the
Digital Economy. In: WU International Taxation Research Paper Series No. 2015 — 14, p. 6 and following. Available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2591830.

3 A similar conclusion, according to which if there is no primary tax obligation, which is excluded in the given case by an
international double taxation convention, there can be no accessory obligation of the Slovak taxpayer in relation to the
non-existent taxable income, has also been reached by CIBULA, T. — HLINKA, T. - CHOMA, A. — KACALJAK, M.:
Digitalna platforma ako stala prevadzkaren. In: Pravny obzor, 102, 2019, No. 2, pp. 155-167. ISSN 2729-9228.
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towards the correct identification and timely payment of tax.>* A tax case concerning the
admissibility of imposing financial penalties in tax proceedings which do not appear to lead to
compliance with a tax obligation was dealt with by the Court of Justice in a factually similar
case, C-553/16, which concerned (similar) national legislation imposing an obligation on tax
residents to apply withholding tax on payments of income abroad in situations covered by a
double taxation convention. The Bulgarian Law on Corporation Tax (zakon za korporativnoto
podochodno oblagane) contained a provision pursuant to which the income of non-resident
legal persons obtained from domestic sources, where it is not obtained through a permanent
establishment in Bulgaria (i.e. income which, under Article 7 of the OECD Model Tax
Convention on Income and on Capital, is not taxable), is subject to withholding tax, which
extinguishes the tax debt. In this case, the company, a tax resident in Bulgaria, considered that
the income in question, on which it was obliged under national law to apply withholding tax,
was covered by double taxation conventions and, for that reason, it did not deduct any
withholding tax and did not remit the tax to the tax authorities within the statutory time limit.
Subsequently, however, the tax resident of Bulgaria was subject to a tax inspection covering
the period in question, resulting in an authoritative imposition of tax. In addition to the tax,
(irrecoverable) default interest was imposed on the tax resident in an amount significantly in
excess of the tax itself, from the point at which the statutory time limit for the payment of the
withholding tax expired until the date on which the non-resident persons furnished the evidence
that the requirements were fulfilled for the application of the double taxation convention. Later,
in the domestic proceedings, it was established and decided that the tax resident was not obliged
to pay the withholding tax imposed by the earlier decision. However, in spite of the non-
existence of a tax obligation, the tax resident was not reimbursed the default interest already
paid in respect of the tax originally levied.

In relation to national legislation imposing an obligation to pay default interest from the
point at which the statutory time limit for the payment of the withholding tax expires until the
date on which the non-resident person furnishes evidence that the requirements were fulfilled
for the application of the double taxation convention, even if that non-resident company is not
liable to pay any tax in Bulgaria under the double taxation convention, the Court of Justice
held that such national legislation constitutes a restriction on the freedom to provide services
which is in principle prohibited by Article 56 of the Treaty on the Functioning of the European
Union.

The possible justification of the restriction on the freedom to provide services was then
examined, which, according to the case-law of the Court of Justice, is warranted only if it
pursues a legitimate objective compatible with the Treaty on the Functioning of the European
Union and is justified by overriding reasons of public interest; if that is the case, it must be
suitable for securing the attainment of the objective which is pursues and not go beyond what
is necessary in order to attain it.®

The Court of Justice has already held that (i) the need to ensure the effective collection of
taxes and the need to ensure the effectiveness of fiscal supervision, and (ii) the imposition of
penalties, including criminal penalties, necessary in order to ensure compliance with national
rules, may constitute overriding reasons in the public interest, however, to the condition that
the nature and amount of the penalty imposed is in each individual case proportionate to the
gravity of the infringement which it is designed to penalise.®® In this case, the Court of Justice
has reached a clear conclusion and has emphasised that, in the event that it is established that

3 The monetary form of tax-law relations is their exclusive form. See: BABCAK, V.: Dariové prdavo na Slovensku a v EU.
Bratislava: EPOS, 2019, p. 96 and following, ISBN: 978-80-562-0247-0 .

3 Pparagraph 52 of Judgment of the Court (Seventh Chamber) of 25 July 2018 in Case C-553/16, “TTL” EOOD v Direktor
na Direkcija “Obzalvane i danaéno-osiguritelna praktika” — Sofija,

3% Paragraph 57 of Judgment of the Court (Seventh Chamber) of 25 July 2018 in Case C-553/16, “TTL” EOOD v Direktor
na Direkcija “Obzalvane i danaéno-osiguritelna praktika” — Sofija.
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the tax is not payable under the relevant double taxation convention, a penalty in the form of
irrecoverable default interest calculated on the basis of the amount of such tax is logically not
appropriate to ensure the effective collection of the tax. In a situation as such, there is no
connection between the amount of interest payable, on the one hand, and the amount of tax
payable, of which there is none.?’

I1. VALUE ADDED TAX TREATMENT OF TRANSACTIONS IN THE
COLLABORATIVE ECONOMY

The variety and continuous development of new models of collaborative platforms,
including the number of transactions carried out between collaborative economy entities, has
also an impact on the assessment of their VAT regime. The assessment of the collaborative
economy from the perspective of the VAT system requires the determination of the status of
two main groups of transactions in the supply chain:

1. the transactions between the collaborative platform and its users (the providers and
users of the underlying services) and

2. the transactions consisting in the actual provision of the underlying services between
the providers and users of these services, which have been intermediated by the
collaborative platform.3®

From the point of view of the VAT system, these transactions should be treated on their own
merits, as the character of a particular transaction in the supply chain is not dependent on earlier
or subsequent transactions.®® In the context of the tax treatment of transactions in the
collaborative economy, the most common classification of transactions is based on their
remuneration,*® where it is essential for VAT purposes that these transactions are carried out
for consideration. Of course, other aspects of transactions in the collaborative economy are also
relevant for VAT purposes, in particular the character of the service provided, which has to be
assessed on a case-by-case basis, the taxable status of the user of the service, the specification
of the place of supply for cross-border transactions, etc.

In the first group of transactions, the role of the collaborative platform in the supply chain is
relevant for VAT purposes and may be dual. The collaborative platform most often connects or
facilitates the interaction between the provider and user of the service, where it acts as an
intermediary. The OECD refers to the above-mentioned role of the collaborative platform in
the supply chain for VAT purposes as “agent role”, whereas the European Commission does
not use a specific term for this purpose and prefers the term “intermediaries”. For the
intermediation of that interaction, the collaborative platform may be paid a commission
consisting of a percentage of the consideration for the intermediated service or a fee in a fixed
amount, depending on the specific conditions.** The nature of the collaborative platform’s

37 Paragraph 59 of Judgment of the Court (Seventh Chamber) of 25 July 2018 in Case C-553/16, “TTL” EOOD v Direktor
na Direkcija “ObZzalvane i dana¢no-osiguritelna praktika” — Sofija.

3  OECD (2021), The impact of the growth of the sharing and gig economy on VAT/GST policy and administration. OECD
Publishing, Paris, https://doi.org/10.1787/51825505-en.

3 See e.g. Judgment of the Court (Third Chamber) of 12 January 2006 in Joined Cases C-354/03, C-355/03 and C-484/03,
paragraph 47, according to which: “Each transaction must therefore be regarded on its own merits and the character of a
particular transaction in the chain cannot be altered by earlier or subsequent events.”

40 In this context, a distinction is made between (i) cash transactions, which are the most frequent in the collaborative
economy and are naturally associated with the applicable tax obligations. Some tax issues are raised by (ii) cost-sharing
arrangements. Other transactions are (iii) barter arrangements and (iv) gifts and donations. See also: HUCKOVA, R.
— ROZENFELDOVA, L. — BONK, F.: Zdiel'ané hospodarstvo - otvorené problémy a diskusia (najm s prihliadnutim na
obchodnopravne a dafiovopravne stvislosti). In: STUDIA IURIDICA Cassoviensia, Vol. 6, 2018, No. 2, pp. 125-140.
ISSN 1339-3995.

4 An example is the fees differentiated by the Airbnb platform. The first is the Airbnb service fee, which is charged by
Airbnb for providing 24/7 community support and ensuring the system runs smoothly. Subsequently, Airbnb also lists a
cleaning fee and an extra guest fee charged by the service providers (hosts). The fees also include a security deposit,
which in some cases is requested by Airbnb and in some cases by the host. At the same time, taxes are explicitly included
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activities does not generally raise questions as to its classification as an economic activity for
VAT purposes and, insofar as the collaborative platform provides services for consideration,
they are taxable transactions.

In addition, however, according to the OECD, a collaborative platform may also act in a so-
called “principal role”, where the object of the transaction is first supplied/provided/made
accessible to the collaborative platform, which then supplies/provides it on its behalf to users
in return for consideration.*? Similarly, the European Commission underlines that a
collaborative platform may, in addition to the provision of intermediation services, be the
provider of the underlying service, i.e. the intermediated service, and may also be the provider
of other services that are ancillary to the core services.*® In the above-mentioned case, the
collaborative platform acts as a service provider with all the related obligations of a taxable
person, acting in the capacity of a taxable person within the meaning of the applicable VAT
rules. However, in that case, the definition of the conditions of supply of goods/services by the
platform may also be relevant for the assessment of the characteristic of independence of the
economic activity carried out by the platform.*

As regards the second group of transactions between the providers and users of services,
peer-to-peer transactions require particular attention.

1. Peer-to-peer transactions from a VAT perspective

For peer-to-peer transactions to be liable for VAT, they must be carried out for (i)
consideration, (ii) within the EU, (iii) by a taxable person, (iv) acting in the capacity of a taxable
person. In the context of peer-to-peer transactions, the crucial question from a VAT perspective
is whether peers, i.e. private individuals who provide services through collaborative platforms,
are considered taxable persons within the meaning of the VAT Directive. *° In this context, it is
necessary to assess whether those private individuals carry out an economic activity and
whether they do so independently.®

The case-law of the Court of Justice emphasises an extensive understanding of the term
economic activities on an objective basis, without taking into account the results or the objective
of that activity. Examples include the Judgment of the Court of Justice (Third Chamber) of 12
January 2006 in Joined Cases C-354/03, C-355/03 and C-484/03, according to which: “an
analysis of the definitions of taxable person and economic activities shows that the scope of the
term economic activities is very wide, and that the term is objective in character, in the sense
that the activity is considered per se and without regard to its purpose and results.”

Particularly in the case of peer-to-peer transactions, it is often stressed that peers provide
services only on an occasional basis. According to the European Commission, the use of
collaborative platform services by private service providers may in itself imply some continuity

in the fees section, namely VAT and local taxes (in particular accommodation tax). For more details see: Ako funguje
tvorba cien. Available at: https://sk.airbnb.com/help/article/125/ako-funguje-tvorba-cien.

42 OECD (2021), The impact of the growth of the sharing and gig economy on VAT/GST policy and administration. OECD
Publishing, Paris, https://doi.org/10.1787/51825505-€n.

43 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, A European agenda for the collaborative economy {SWD(2016) 184 final}

4 European Commission Value Added Tax Committee Working Paper No. 878: VAT Treatment of Sharing Economy. 22
September 2015, p. 10 and following, Available at: https://circabc.europa.eu/sd/a/878e0591-80c9-4c58-baf3-
b9fda1094338/878%20-%20V AT%20treatment%200f%20sharing%20economy.pdf.

4 Under Article 9(1) of the VAT Directive, “taxable person” shall mean any person who, independently, carries out in any
place any economic activity, whatever the purpose or results of that activity. Any activity of producers, traders or persons
supplying services, including mining and agricultural activities and activities of the professions, shall be regarded as
“economic activity”. The exploitation of tangible or intangible property for the purposes of obtaining income therefrom
on a continuing basis shall in particular be regarded as an economic activity.

4 European Commission Value Added Tax Committee Working Paper No. 878: VAT Treatment of Sharing Economy. 22
September 2015, p. 4 and following, Awvailable at: https://circabc.europa.eu/sd/a/878e0591-80c9-4c58-baf3-
b9fda1094338/878%20-%20V AT%20treatment%200f%20sharing%20economy.pdf.
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in their activities.*’” At the same time, it cannot be concluded that the use of the services of
collaborative platforms for the purpose of the subsequent provision of services would fall
strictly within the scope of the management of property for private purposes.*® For example, in
its Judgment of 15 September 2011 in Joined Cases C 180/10 and C 181/10, the Court of Justice
emphasised that: “/f'that person takes active steps, for the purpose of concluding those sales,
to market property by mobilising resources similar to those deployed by a producer, a trader
or a person supplying services within the meaning of the second subparagraph of Article 9(1)
of the VAT Directive, that person must be regarded as carrying out an ‘economic activity’
within the meaning of that article and must, therefore, be regarded as a taxable person for
VAT.”

Another problematic aspect may be the assessment of the independence of the conduct of an
economic activity*® by private service providers. It is very difficult to draw a general conclusion
on this issue because of the variety of conditions under which services are provided through
collaborative platforms. Assessing the independence of the conduct of an economic activity
thus requires a thorough ad hoc assessment of individual cases. However, the conditions for the
provision of accommodation services through the Airbnb platform can be provided as an
illustration. Under the Terms and Conditions for Hosts set out by the Airbnb platform, the host
IS entering into a contract directly with the guest and is responsible for delivering the host
service under the terms and at the price specified in his listing.>° Based on the above example,
it can be concluded that the providers of accommodation services through the Airbnb platform
comply with the condition of independent provision of services.

The conclusion that private individuals providing services through collaborative platforms
are taxable persons will constitute the obligation to monitor the amount of turnover achieved in
the statutory period in each individual case, with a consequent obligation to register if the
statutory amount of turnover is reached in the statutory period.

IV. CONCLUSION

We can share the view that a common understanding of the collaborative economy
phenomenon would be an appropriate first step towards a common solution to the related tax
problems.>! Following the content focus of this paper, it should also be emphasized that the
collaborative economy should, in our view, be considered as one of the components of the
digital economy. The collaborative economy is thus a narrower concept in relation to the digital
economy. The digital economy is, by its very nature, a subcategory of the economy and, in this
sense, is an umbrella term for the use of digital technologies and is linked to the rapid
implementation of information and communication technologies in all areas of socio-economic
relations.>

As mentioned in the introduction of this paper, the collaborative economy is a dynamically
developing phenomenon and collaborative platforms are now operating in various sectors of

47 European Commission Value Added Tax Committee Working Paper No. 878: VAT Treatment of Sharing Economy. 22
September 2015, p. 6 and following, Available at: https://circabc.europa.eu/sd/a/878e0591-80c9-4¢c58-baf3-
b9fda1094338/878%20-%20VAT%20treatment%200f%20sharing%20economy.pdf.

48 Ibid.

4 Under Article 10 of the VAT Directive: “The condition in Article 9(1) that the economic activity be conducted
‘independently’ shall exclude employed and other persons from VAT in so far as they are bound to an employer by a
contract of employment or by any other legal ties creating the relationship of employer and employee as regards working
conditions, remuneration and the employer's liability.”

50 See: Terms of Service for European Users. Available at: https://sk.airbnb.com/help/article/2908/podmienky-poskytovania-
slu%C5%BEby#EUS.

51 Commission Staff Working Document: Online Platforms Accompanying the document Communication on Online
Platforms and the Digital Single Market {COM(2016) 288 final} p. 41 and following.

52 HRABCAK, L. — STOJAKOVA, M.: Digitalna ekonomika, digitdlne sluzby a dai z digitalnych sluzieb — Hrozba alebo
vyzva pre normotvorcov? In: STUDIA TURIDICA Cassoviensia, Vol. 8, 2020, No. 1, p. 17 and following, ISSN 1339-
3995, https://doi.org/10.33542/S1C2020-1-02.
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the economy. For this reason, the examples of the Airbnb and Bolt platforms have been used in
several places within this paper in order to flesh out individual conclusions. Accommodation
and transport intermediation services are also included among the key sectors of operation of
collaborative platforms.>® However, attention has been paid to the Aibnb and Bolt platforms
also due to the apparent intention of the Slovak legislature to tax the income of the operators of
these two digital platforms.

In the context of the gradual adoption of unilateral digital taxation mechanisms by individual
States, the solution in the form of extending the definition of a permanent establishment is the
least frequent. According to the OECD, unilateral digital taxation mechanisms can be grouped
into four main categories, which are (i) alternative applications of the permanent establishment
thresholds, (ii) withholding taxes, but also (iii) new turnover taxes and (iv) specific tax regimes
targeting large multinational enterprises.> It can be concluded that the Slovak legislature’s
approach suggests a preference for an incomplete solution rather than a complete absence of
legislative change in this area. The solution adopted cannot be considered exhaustive in
comparison with the challenges of the collaborative economy identified so far. The fundamental
problem is the lack of conceptualisation of the legislation, which, although it imposes an
obligation on operators of digital platforms to register a permanent establishment, does not
allow for the levying of a tax as a result of the application of international double taxation
conventions. It can be assumed that it is only a matter of time before, as a result of the legislation
in question and the continuing state of uncertainty, the rights and obligations of taxpayers —
whether collaborative platforms and/or service providers — in a particular tax case are decided
by the competent court, as in Case C-553/16, in which the legal basis for the Court of Justice’s
decision was Bulgarian national legislation which, due to the absence of a tax obligation and
the simultaneous application of withholding tax on non-taxable income, is similar to the legal
provisions of the Slovak Income Tax Act currently in force and effect.

In relation to the indirect taxation of transactions carried out within the collaborative
economy, the focus has been on two partial issues, namely the taxation of transactions between
the collaborative platform and its users and, consequently, the taxation of peer-to-peer
transactions. In general, the status of the collaborative platform as a taxable person is not in
dispute. A different situation arises in the case of private service providers using collaborative
platforms and their qualification as taxable persons. It is the use of collaborative platform
services whereby service providers take active steps towards the provision of services that may
be an important factor in their tax assessment for VAT purposes, as it may imply some
continuity in the provision of those services. Finally, the VAT Committee has also taken a
general opinion on this issue, according to which supplies of services for consideration by
individuals through collaborative platforms, in principle, constitute economic activities, which
establish for those individuals the status of taxable person for VAT purposes. When delivering
them, taxable persons are acting as such, which means that they constitute taxable transactions
for VAT purposes.>®

58 Other key sectors of the collaborative economy include the intermediation of other household services, professional and
technical services, and collaborative finance. See: Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions, A European agenda for the
collaborative economy {SWD(2016) 184 final}.

5 OECD (2018), Tax Challenges Arising from Digitalisation — Interim Report 2018: Inclusive Framework on BEPS,
OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, Paris, https://doi.org/10.1787/9789264293083-
en.

% European Commission Value Added Tax Committee Working Paper No. 878: VAT Treatment of Sharing Economy. 22
September 2015, pp. 7-8, Available at: https://circabc.europa.eu/sd/a/878e0591-80c9-4c58-baf3-b9fdal1094338/878%20-
%20V AT%20treatment%200f%20sharing%20economy.pdf.
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THE PROCEDURAL POSITION OF THE INJURED PARTY IN
THE CRIMINAL CASES IN POLAND
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ABSTRACT

The article is devoted to the possibilities of exercising the victims’ rights in the criminal
proceedings in Poland. The author refers to the article by M. Strkolec published recently in
Studia luridica Cassoviensia, in which the instructive observations about the position of the
injured party in Slovak criminal trial were made, as well as de lege ferenda proposals have
been put forward. The author takes a view from a Polish perspective and share some
experience. In addition to comments on the positive law, it also presents selected findings made
thanks to extensive research program devoted to the practical issues of the position and activity
of the victim in the Polish criminal trial.

ABSTRAKT

Clanok je venovany moznostiam uplatnenia prav obeti v trestnom konani v Polsku. Autor
poukazuje na clanok M. Strkolca, neddvno uverejneny v Studia Iuridica Cassoviensia, v ktorom
boli uvedené poucné postrehy o postaveni poskodeného v slovenskom trestnom konani, ako aj
navrhy de lege ferenda. Autor poskytuje pohlad z polskej perspektivy, a tiez urcité skusenosti s
uvedenym. Okrem poznamok k pozitivnemu pravu, poskytuje aj niektoré vybrané zistenia, ku
ktorym dospel vdaka rozsiahlemu vyskumnému programu venovanému praktickym otazkam
postavenia a ukonom obete v pol'skom trestnom procese.

1. INTRODUCTION

The Martin Strkolec’s paper on procedural status of the injured person was published In
Studia luridica CassoviensiaZ. In his paper the author points out a number of practical issues.
Due to the obvious similarities between the legal systems in this part of Europe and the
community of some historical experiences, some of these observations may give the Polish
reader the impression of déja vu. Therefore, broadening the comparison with the Polish law and
its development relevant to the injured party might be a good idea here.

The Polish Criminal Procedure Code (Kodeks postgpowania karnego) of 1928, which
replaced the previous regulations (Russian, Prussian and Austrian, still binding 1918-1928),
referred to the victim of a crime very briefly. According to Article 61, an injured party
(pokrzywdzony) was defined as a person, “whose legally protected value has been directly
violated or threatened.” The essence of the definition hasn’t change since then. It is based on
the notion of “dobro prawne” (legally protected value, as in German “Rechtsgut”)®. The most

L dr hab., Jagiellonian University, Department of Law and Administration, Krakéw, Poland
Jagelovska univerzita v Krakove, Fakulta prava a spravy, Pol'sko.

2 STRKOLEC, M, Procedural status of the injured person in the legal order of the Slovak Republic in comparison with its
legal regulation in the Czech Republic, Studia luridica Cassoviensia 2020, vol. 8, issue 1, p. 99.

3 English translations of the legal provisions in this article are based mostyly on the translation available in C.H.Beck
Publishers legal information system Legalis. However, the traditionally accepted English translation “legal interest” (for
example: in Legalis) seems to be is not entirely accurate here.
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important rights of the aggrieved person was a right to prosecute in privately prosecuted cases
and also in some publicly prosecuted cases (instead of the public prosecutor or together with
him).

The situation changed with the entry into force of another Criminal Procedure Code of 1969.
The regulation was more extensive. However, still the rights of the aggrieved party were quite
limited. Hence, it required a specific supplement by the source of the law known at that time,
i.e. the “Guidelines of the administration of justice and judicial practice”. Such guidelines were
issued by the Supreme Court in 1977 and contained 22 points specifying (and in fact creatively
developing) the statutory regulation®.

Much attention was paid to the injured party in the course of works undertaken on the new
Criminal Procedure Code (hereinafter “CPC”). With the entry into force in 1997, this code
included the general rule concerning the injured person.

2. POSITION OF THE INJURED PARTY — GENERAL REMARKS
The shortest summary of the position of the victim in the criminal proceedings in Poland
today is as follows:

1. The injured party is a party to preparatory procedure ie the stage before the case is
transferred to court — the inquiry in most serious cases and the investigation in all the other
publicly prosecuted cases (Article 299 CPC).

2. After the case is transferred to the court, the injured party normally loose the status of the
party. Only exception is debating the prosecutorial motion of the conditional discharge
(conditional discontinuation) — according to Article 341 of CPC the injured party enjoys
some rights of the party to proceedings.

3. If the injured party wishes to be a party to the court proceedings (mainly at the main
hearing), he /she may assume the position of the auxiliary prosecutor and prosecute along
with the public prosecutor (Article 54 CPC).

4. If the preparatory procedure is discontinued and the injured party successfully challenges
this decision, it is possible (after meeting some further requirements) to file the indictment
independently. In such cases the injured party assumes the position of the subsidiary
auxiliary prosecutor and acts not together, but instead of the public prosecutor (Article 55
and Article 330 CPC).

5. The above points refer to the publicly prosecuted cases but not the privately prosecuted
ones. In the latter group of cases the injured party may act as a private prosecutor (in some
exceptional cases the public prosecutor may institute or take over the prosecution and the
case is no longer the privately prosecuted case — Article 60 CPC).

Of course numerous detailed questions arise in respect of the particular rights of the victim

— both acting as a party and without the status of the party.

The general rule or principle related to the participation of the injured party (pokrzywdzony)
in criminal proceedings was introduced only in 1997. According to Article 2 § 1 CPC, “The
provisions of this Code are to ensure that in the course of criminal proceedings:

1. the offender is identified and called to criminal responsibility, and that such
responsibility is not imposed on an innocent person,

2. by the correct application of measures provided for by criminal law, and by the
disclosure of the circumstances that facilitated the commission of the offence, the aims
of criminal procedure are fulfilled not only in combating the offences, but also in
preventing them, as well as enhancing the rule of law and the principles of social co-
existence;

3. legally protected interests of the injured party are taken into consideration, and

4 Orzecznictwo karne, dodatek do Probleméw Praworzadnosci, 1977, nr 3, item 18.
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4. the case is resolved within a reasonable period of time.”

5. In 2015 the words “, with due respect for his or her dignity” have been added to point
3.

The provision related to injured party should be read in the context of the remaining part of
Article 2 § 1 CPC. According to Polish legal writing, Article 2 § 1 pkt 3 CPC should be
understood as a general rule and the detailed position of the injured party should be
reconstructed from particular rights of such person®.

Next similarity to Slovak position is that also in Poland the law devoted to the protection of
the victims (and other witnesses as well) has been enacted. The Act on protection and assistance
of aggrieved person and witness of 28" of November 2014® was one of the elements of the
“Great Reform” of the broader complex reform of Polish criminal procedure in the years 2013-
15 called “Great Reform”, together with the changes enacted between 2013 and 2015 in force
since 1 July 2015.” Many of the new solutions introduced by the “Great Reforms” were reversed
soon afterwards, already in 2016, by the new government, but the changes related to injured
party remained (with small exceptions).

The measures of protection and assistance listed in the Article 3 of the Act are: protection
during the procedural activity, personal protection and assistance in the change of the place of
stay. New regulations do not refer directly to the procedural rights of the aggrieved person in
the criminal cases, with the exception of the specific manner of the service (delivery) of the
pleadings and other documents to the protected victim or witness.

3. SPECIFIC PROBLEMS OF THE PARTICIPATION OF THE INJURED PARTY
3.1. Expedited procedures

The Author of the paper in SIC pays attention to the problems arising from the application
of the Article 204 of Slovak Criminal Proceedings Code (“super fast investigation™). In these
cases, a compensation claim made by an injured party in preparatory proceedings cannot be
exercised in a timely manner (i.e. by the end of a super accelerated investigation under the
provision of Article 204 of the Criminal Proceeding Code), because the procedure of a penal
order (criminal order) is often applied. Therefore, the injured party has no opportunity to
participate in open hearing and to present his case. Even if the prosecutor or the defendant did
submit a statement of opposition to such a penal order, the injured party would not be able to
effectively demand compensation at the trial, as his/her motion was not submitted within the
48-hour period specified by the CPC for a super-fast investigation.

In Polish criminal procedure both the accelerated (super-fast) procedure and the penal order
procedure exist (both have been labelled “special procedures”, together with the procedure in
privately prosecuted cases and — up to 2015 — simplified procedure). The difference is, that
there is no possibility of issuing the penal order if the accelerated procedure has been applied.
After the “accelerated” case is transferred to court, the main hearing is mandatory and it should
be commenced immediately. On the other hand, differently than in many other legal systems,
there is no specific simplified (not necessarily accelerated) investigation provided for the penal
order. In the less serious cases (the basic limit is also the maximum imprisonment not exceeding
5 years), the penal order may be issued, if in particular, individual case no imprisonment (even
conditionally suspended) is “in concreto” needed. The decision is taken after the case is
transferred to the court, basing on the file of the particular case and no motion of the prosecuting
authority is needed.

5 SKORUPKA J., Kodeks Postepowania Karnego. Komentarz, C.H.Beck, Warszawa 2020, p. 10.

6 Journal of Laws of the Republic of Poland, 2015, item 21.

Ustawa o zmianie ustawy — Kodeks postepowania karnego oraz niektérych innych ustaw z dnia 27 wrzeénia 2013 r.,
Journal of Laws of the Republic of Poland, 2013, item 1247 and Ustawa o zmianie ustawy — Kodeks karny oraz niektorych
innych ustaw z dnia 20 lutego 2015 r., Journal of Laws of the Republic of Poland, 2015, item 396.
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In the accelerated cases the practical scope of the victims’ activity are sparse. Certainly this
is one of the important reasons for criticism towards this procedure®. However, in case of penal
order according to Article 506 § 1 of Polish Criminal Procedure Code, “The accused and the
prosecutor may file an objection with the court that issued a penal order within a final time limit
of seven days of its service.” It is clear, that this provision refers both to public and the auxiliary
prosecutor®. It does not cover the injured party before obtaining this status. Until the changes
of CPC in 2019 it was making the objection right of the injured party illusive. If the injured
persons intends to preserve their status of the party after the case is transferred to the court, he
or she is declaring it at the beginning of the main hearing (before the start of taking the
evidence). If, however, the case was dealt with at the in-camera session closed to public, the
injured party had little opportunity to learn about it. That is why, taking into account the
dominating view, that such declaration must be made before the penal order is issued °, the
injured party had been practically deprived of this opportunity. Fortunately, in 2019 the Article
505 § 1 CPC was changed and today not only the prosecutor, defendant and the defence counsel,
but also the injured party receives the copy of the penal order. Moreover, according to § 2 of
this Article “Along with a copy of the judgment, one should deliver an instruction citing the
provisions on the law, time limit and manner of lodging an objection and the consequences of
not filing it. The injured party should also be instructed that the condition for the objection is
to submit an objection within the time limit referred to in Article 506 § 1, not later than
simultaneously with the declaration of acting as an auxiliary prosecutor.” The right of injured
party to make an objection (within 7-days limit) is entirely realistic today. Perhaps it can be
some clue here?

3.2. Right to compensation

In respect of civil claim for compensation of the damages resulting from the crime and the
criminal law compensation order, especially the latter underwent the evolution over the years.

Interesting change happened in 2015 — the possibility of filing a civil claim within criminal
procedure was entirely abolished and the criminal law compensation was renamed in the
statutory (Criminal Code) classification from a penal measure (like disqualification from
driving, disqualification from exercising specific profession) to “compensatory measure”
(together with forfeiture and exemplary damages). Other statutory changes (for example —
exemption of this measure from the ordinary directives of sentencing) transformed the nature
of the compensation order to clearly and undoubtedly civil law.

Therefore, two parallel instruments — civil claim and criminal law compensation order
ceased to be two concurring ways of compensation. After 2015 the way of compensating the
damages resulting from an offence is single civil law oriented compensation order in the
criminal case (Article 46 Criminal Code).

At a first glance it looks like the move seriously disadvantageous to the injured person.
However, this conclusion would be misleading. Due to evolution of the criminal law
compensation order — the instrument incomparably easier to invoke from the point of view of
the injured person, the civil claim was simply disused and played no important role within the
system in recent years. From the victim’s point of view it had been enough just to ask for the
criminal law compensation (even orally at the main hearing, before its end). If so, virtually no

8  For more details see: SWIATLOWSKI A., Historia pewnej kompromitacji. O przywréceniu trybu przyspieszonego w
sprawach o przestepstwa” [w:] Problemy penologii i praw cztlowieka na poczatku XXI stulecia; Ksigga poSwigcona pamigci
Profesora Zbigniewa Hotdy, B.Stando-Kawecka, K.Krajewski (eds.), WoltersKluwer, Warszawa 2011, pp. 251-266.

9 See decision of the Supreme Court of 24.9.1997 r., case number | KZP 13/97, Orzecznictwo Sadu Najwyzszego — Izba

Karna i Wojskowa, Nr 11-12, item 100), STEFANSKI R.A., Przeglad uchwat, Wojskowy Przeglad Prawniczy 1998, Nr

3-4, p. 158; KAROLCZYK P., Sprzeciw od wyroku nakazowego, Prokuratura i Prawo 2006, nr 7-8, p. 89.

STEFANSKI R.A., Postepowanie nakazowe w znowelizowanym kodeksie postepowania karnego, Prokuratura i Prawo

2003, nr 7-8, p. 22; KAROLCZYK P., Sprzeciw od wyroku nakazowego, Prokuratura i Prawo 2006, nr 7-8, p. 87.

10
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victims bothered themselves with preparing the civil claim and meeting all the ordinary
requirements of such action developed earlier in the civil procedure.

3.3. Access to information

Also in 2015, the injured party had been added in Article 321 CPC to the list of subjects
entitled to the final disclosure of the material gathered in the preparatory stage. Former wording:
“If there are grounds to close an investigation, at the request of the suspect and his defence
counsel to be allowed to review the material of the proceedings, the agency conducting the
proceedings informs the suspect and the defence counsel of the date on which they may review
the said material (...)”” was replaced with: “If there are grounds to close an investigation, at the
request of the suspect, injured party, defence counsel or attorney to be allowed to review the
material of the proceedings, the entity conducting the proceedings informs the applicant of the
possibility of reviewing the file and of the date on which the files may be reviewed (...)”

In this way, the injured party obtained an equal position with the suspect. Both parties may
have requested the access to the evidence gathered by the prosecution during the investigation
of inquiry. Needless to say, this change was very important from the point of view of the
equality of arms as well as contradictoriness - the leading idea of the reform. Certainly that is
one of many reasons for the criticism we may direct at the retreat from the “Great Reform”
already in 2016.

In respect of the injured person’s access to the file on the earlier stage - in the course of the
investigation or inquiry — according to Article 156 § 5. “If there is no need for ensuring the
correct course of proceedings or protecting an important interest of the State - in the course of
preparatory proceedings - parties, defence counsels, attorneys and guardians are allowed to
review case files, make or obtain copies of case files; this right is also vested in the parties after
the conclusion of preparatory proceedings. The agency conducting preparatory proceedings
decides with respect to granting access to case files and making copies by issuing orders (...).”
In 2018 the regulation was supplemented with the new sentence 2 of this Article: “If the injured
party is denied access to case files, he should be informed about the possibility of obtaining
such access in another date. After the suspect or his defence counsel have been notified about
the possibility of being acquainted, at the end of preparatory proceedings, with the material
gathered in its course, the injured person, his attorney or guardian cannot be denied access to
case files or the right of making or obtaining copies.”

It means, that after a short break the injured party regained, at least partly, the right to be
acquainted with the material gathered in the preparatory stage of the proceedings. The
difference is, that this right is not guaranteed within the institution of disclosure, and the
“ordinary” access to the material of the pre-trial stage and partly depends on the decision of the
police or prosecutor.

4. PARTICIPATION

The problem of the participation of the victim, in person or through a representative, in the
individual investigative acts performed by law enforcement authorities at the preparatory stage
of criminal proceedings is not an issue in Polish criminal procedure. This difference results
from the difference between respective provisions of Slovak and Polish Criminal Procedure
Codes - Article 213 of the Slovak and Article 299 of the Polish CPC (granting the aggrieved
party the status of a party to the preparatory proceedings) respectively.

Similarly, in respect of the problems discussed in relation to article 271 (1) and Article 274
(2) of Slovak CPC (right to put questions and to make a final speech), Polish legal regulation
seems to prevent from such unfavourable phenomena. According to Article 367 § 1 Polish CPC,
“The presiding judge enables the parties to express themselves with regard to every issue to be
resolved.” In respect of the final speeches, according to 406 § 1 Polish CPC “After the closing
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of the judicial process, the presiding judge allows the parties, their representatives (...) to make
their closing arguments. The order of making closing arguments is as follows: the public
prosecutor, the auxiliary prosecutor, the private prosecutor (...), the defence counsel and the
defendant. Representatives of the parties in the proceedings speak before the parties.”

It should be mentioned here, that a significant part of criminal cases in Poland is concluded
with one of the "consensual™ instruments provided for the first time in the CPC of 1997.
Particularly important here is Article 335 of the CPC, enabling the issuing of a sentence at a
session (not at an open main hearing) and imposing on the accused a penalty previously agreed
(before drawing up the application) with the suspect. A slightly similar possibility is provided
for in Article 387 of the CPC, according to which, at the initial stage of the main hearing (not
later than the end of the initial statement of the last of co-defendants), the defendant may file a
motion for sentencing to a specific penalty. In other words, the defendant proposes particular
penalty. If the court consider this punishment to be sufficient and the testimony of the defendant
(and more broadly: the case itself) does not raise any doubts - it may "jump" directly to the
sentencing, without taking any evidence at the main hearing. Similar instrument may be found
in Article 338a CPC, the difference is that the accused should submit the motion before the
service of the notification of the date of the trial.

Both in case of “sentencing off the trial” and “voluntary subordination to the penalty” (article
335 CPC and Article 387 CPC respectively) the injured party may object before such bargained
sentence is delivered.

5. SOME DATA FROM EMPIRICAL RESEARCH
5. 1. Methodology

A research program financed by the National Science Centre entitled ,,Pokrzywdzony jako
uczestnik postepowan represyjnych. Czwarty wierzchotek trojkata?”* was conducted in the
years 2016-2020 in the Department of Criminal Procedure, Jagiellonian University, Krakéw®2,

As part of the program, extensive file research and opinion polls among practitioners were
carried out.

First, 567 court files were examined, of which 454 (80.1%) were cases from district courts
(the lowest level courts) and 113 (19.9%) from provincial courts (middle level courts, ruling on
most serious cases). The files were examined in four appellate circuits: Krakéw, Wroctaw,
Biatystok and Gdansk (4 provincial courts and 12 district courts)®3,

The pool of examined cases included 31% of crimes against property, 15% of crimes under
the narcotic drugs act, 13% of crimes against road traffic safety, 11% of crimes against life and
limb, 3.1% of cases against sexual freedom and decency, 1.7% crimes against freedom, 3%
against family and guardianship, 2% economic cases, 1% crimes prosecuted by private
prosecution and 19% other cases. Some of them were victimless crime.

The data had been analysed in the Statistica program basing on the classical model of cross
tabulations (contingency tables) examining the relationship between two variables that are
nominal and dichotomous, using the index - the (Pearson) chi-square test (a test of
independence)*.

' The research team were: prof. D.Szumito-Kulczycka, dr P.Czarnecki, P.Winiarski, P.Debowski, M.Popiel, R.Wszotek,
A.Leszczynska. We owe gratitude to late prof. W.Dadak for the invaluable methodological advice. Principal investigator
was prof. A.Swiattowski.

2 The injured party as a participant in repressive criminal proceedings. The fourth vertex of triangle?;
N0.2016/23/B/HS5/00437.

13 For more details see: SWIATLOWSKI A., CZARNECKI P., Wstep (in:] Pokrzywdzony jako uczestnik postepowar
represyjnych. Czwarty wierzchotek trojkata?, C.H.Beck, Warszawa 2021, p. XVI-XVII.

14" The Cramer's V coefficient was sometimes used, with the number of degrees of freedom (df) and the probability limit of
0.05. It should be kept in mind that the chi-square test does not measure either the strength or the direction of the relationship
between certain relationships, but it can be inferred from Cramer's V ranging from 0-1. According to the latter index, the
closer the value is to 1, the stronger the dependence, and the closer to 0, the weaker the dependence.
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5.2. Auxiliary prosecution

According to Article 53 CPC in publicly prosecuted cases the injured party may act as a
party — auxiliary prosecutor either alongside or instead of the public prosecutor.

In the pool of examined cases, in 260 cases (46%) the injured party was active in the
preparatory proceedings (inquiry or investigation). The activity was understood as either
submitting an evidence motion, an appeal or a request to participate in the procedural activities
during the preparatory proceedings. However, interrogation of the injured party as a witness
was not treated as an activity, nor was the simple notification of a crime. On the other hand, the
injured persons relatively rarely used the assistance of professional representatives at this stage
(advocates or attorneys-at-law). It happened in 58 cases only, which constituted 10.2% of the
total. It was almost always (53 cases) the attorney of choice (not ex officio). The ex officio
attorney appointed to the victim in the preparatory proceedings appeared only in less than 1%
of cases. The interest of the injured party in the result of the case seems to increase at the stage
of court proceedings®®

The injured party acted as an auxiliary prosecutor in 75 cases (13,2% of all examined cases).
The victims most often decided to participate in this capacity in court proceedings in cases
against property, life and limb and against sexual freedom. It is also worth adding that in 16
cases the injured persons acted instead of a public prosecutor as subsidiary prosecutors and in
2 cases as private prosecutors.

A similar relationship was shown by the injured person's tendency to use the assistance of a
legal representative in court proceedings. Of course, it is about an injured party who has
obtained the status of an auxiliary prosecutor (auxiliary or subsidiary or private). The attorney
representing the injured party in court proceedings appeared in 78 cases (13,8%). It was still
the rule that it was an attorney by choice (67 cases). The ex-officio attorney appeared in only
11 cases (1.5%).

It seems to be interesting how participation in the case as an auxiliary prosecutor, as well as
using the assistance of a professional attorney could influence the course of the proceedings
and the ruling (in particular, compensatory measures). First of all, it should be noted that the
participation of the injured party in the court proceedings did not show any statistically
significant relationship with the choice of a “consensual” form of closing the case. Out of all
cases examined, in one of such forms (mainly Articles 335 and 387 of the CCP), 247 cases were
disposed of, i.e. 43,6% of the total. It does not matter whether the injured party took part in the
case as an auxiliary prosecutor, or whether an attorney participated in the case.

On the other hand, there was a relationship between the fact of participating in the court
proceedings as an auxiliary prosecutor and the type of sentence passed in the case, although it
requires additional commentary. The injured party was more likely to act as a party in the pool
of cases ending with acquittal (43%) and discontinuation (15%) than in cases with convictions
(10%) or conditional discharge (3%). It seems to confirm an intuition about the possible
phenomenon of unrealistic expectations of some allegedly injured persons to obtain conviction,
despite the lack of grounds for this.

On the other hand, further data (not to be discussed here) confirm the hypotheses that the
active participation of the injured party in court proceedings (in person or assisted by the
attorney) causes more frequent questioning of witnesses at the main hearing (compared to other
cases), extends the time of the trial and increases the likelihood of an appeal. The measurable
effect to the victim is the increase in the likelihood of obtaining compensation measures, and
the compensation is higher. It is also worth noting that it does not matter whether the aggrieved

15 For more details see: SZUMILO-KULCZYCKA, D. Wplyw udziatu pokrzywdzonego na postgpowanie sadowe, [in:]
Swiatlowski A., Czarnecki P. (eds.), Pokrzywdzony jako uczestnik postgpowan represyjnych. Czwarty wierzchotek
trojkata?, C.H.Beck, Warszawa 2021, p. 213-229.
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party acts independently as a party in criminal proceedings or uses the assistance of a
professional attorney.

According to Article 55 CPC the injured party may assume the position of the subsidiary
auxiliary prosecutor instead of the public prosecutor and file the own subsidiary indictment. It
is also possible that during the trial the public prosecutor waives his indictment and the auxiliary
prosecutor remains the only prosecutor in a particular case.

Initially the subsidiary indictment was not particularly popular. In 2000 it was as few as 62
cases, in 2002 — 89. After the alterations of CPC it was 652 in 2008 (with only 40 convictions),
in 2014 it was 1866 cases with 218 convictions. In recent years it is ca. 2000 cases per year.

J. Kluza estimates, that the subsidiary indictment is filed in 1 case out of 5 in which it is
available (two non-prosecution decisions and favourable ruling of the court after such decision
was challenged)®®.

The files of 85 cases of subsidiary accusation have been examined. Only in 57 of these cases
the auxiliary prosecutor participated in the main hearing, 18 were active at the pre-trial stage,
and 27 were active at the stage of court proceedings.’

5.3. Special procedures and bargained cases

Taking in account the criticism directed at the super accelerated investigation and penal
order, it may be interesting to take a look at the position of the injured party in the special
procedures in Poland.

Out of all cases analysed, 344 were decided in ordinary procedure, 7 in ordinary procedure
after the objection to penal order, 84 in simplified (abolished in 2015) 77 were privately
prosecuted case, 27 were disposed of with the penal order and in 19 cases no information was
extracted from the file. Not a single case was disposed of in an accelerated procedure.

In total of 106 cases the defendants were sentenced off trial according to art. 335 § 1 CPC
(especially in road accident and deception cases.). Art. 335 § 2 CPC was applied in only 13
cases (mostly road accident), Article 338a CPC in 2 cases (aggravated deception®® and
deception), art. 387 CPC in 24 cases (two thirds of them — deception and aggravated deception
cases). In 410 cases the researchers encountered no bargaining.

As for the attendance at a session (or a hearing) in cases where Article 335 § 1, Article 335
§ 2, Article 338a and Avrticle 387 of the Code of Criminal Procedure have been applied: by far
the strongest relationship (p = 0.015) occurred in the case of Article 387 CPC, which should
not come as a surprise.

It is surprising, however, that in two-thirds of the examined cases the aggrieved party was
not present anyway. This is probably due to the fact that the injured persons often consider the
presence of their professional attorney as sufficient, and do not feel the need to "look after” the
case themselves.

When it comes to the level of significance, the following are the cases referred to: Article
335§ 1 (p=0.270) Article 335 § 2 (p = 0.33) and Article 338a (p = 0.518). This does not allow
us to draw too far-reaching conclusions about the institutions themselves (p-factor above 0.05),
but the very order or frequency of these institutions is interesting.

Victims exercised their right to be present at a hearing or a session in almost every fifth case
out of all bargained, while in the remaining cases their personal presence was recorded only in
2 out of 31 cases. Dependence (p = 0.015) occurred in the case of Article 387 of the Code of

16 KLUZA J., Skarga subsydiarna pokrzywdzonego w postgpowaniu karnym w ujeciu prawnoporéwnawczym, Studia

Prawnicze i Administracyjne 2017, Nr 3, p.4.

17 For more details see: WINIARSKI P., Subsydiarny akt oskarzenia czyli tzw. skarga subsydiarna w procesie karnym, [in:]
Swiattowski A., Czarnecki P. (eds.), Pokrzywdzony jako uczestnik postgpowan represyjnych. Czwarty wierzchotek
trojkata?, C.H.Beck, Warszawa 2021, p. 341-156.

18 Aggravated deception is a deception over 200 000 PLN (or of a significant cultural value).
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Criminal Procedure and the next places were taken by cases involving: Article 335§ 1 (p =
0.270) Article 335 § 2 (p = 0.33) and Article 338a (p = 0.518).

6. INJURED PARTY IN THE EYES OF LEGAL PRACTITIONERS

The questionnaire (in a traditional form and same time as an internet link) was sent to experts
working in the field of criminal law — judges, public prosecutors, advocates and attorneys-at-
law - in all eleven appellate circuits. An invitation to fill out a questionnaire was sent to total
696 professionals. The questionnaires were filled out by 397 respondents. It constitutes 57.04%
of addressees. The largest part was constituted by questionnaires completed by prosecutors
(38.1?5%), 25.4% came from judges, 20.2% from advocates and 16.1% came from attorneys-at-
law~.

The survey, apart from the section devoted to socio-demographical data on respondents,
consisted of 28 questions in a form of statements with the cafeteria of answers according to the
5-point ordinary Likert scale:

1. Strongly agree

2. Agree

3. Neither agree nor disagree/hard to say
4. Disagree

5. Strongly disagree

The remaining 2 questions were open-ended, therefore the respondents could share their
suggestions, proposals or observations regarding own experience in respect of the injured
persons and their position in the criminal cases.

It may be interesting to start with the open-ended question 29: "If you consider the definition
of the injured party to be incorrect, why?" The answers to this question can be divided into
several groups, pointing at: unclear wording, dysfunctionality, the redundancy of the ,,directly
harmed” element and being inappropriate to some specific types of crimes.

At this point, it is necessary to return to the question (statement) 1 from the questionnaire -
whether it should be provided for in criminal proceedings to formally grant such a person the
status of an injured party - as in the case of a suspect (charging).

In the order from agreement to disagreement, the answers were divided as follows: 127-54-
23-56-137, which can be illustrated as a graph formed an almost symmetrical shape of a hanging
chain (U-like shape, catenary, sk: ret'azova krivka).

It is probably not a surprise that majority of the respondents agreed with the next statement
- "The representative of the aggrieved person who is a natural person should still be only an
attorney or legal advisor." (343-35-2-7-10).

Four questions (7-10) concerned the controversial and certainly ambiguous issue - the
possibility of influence of the injured party on the use of “consensual” instruments — Articles:
335§ 1, 335 § 2, 338a and 387 respectively. The statement was: "Application of the institution
under Article ... should be subject to the express consent of the victim.”. The distribution of
answers to these four questions also formed the "hanging chains™ — with a balanced agreement
and disagreement.

Another question appealed to individual observations and subjective feelings — it was about
the approval of the statement that "Most of the aggrieved parties are not interested in protecting
their interests in the criminal trial.” Here 41% of the respondents fully agreed, 24% rather
agreed, 8% had no opinion, 11% rather disagreed and 16% - definitely disagreed.

The whole group of questions concerned the institution of the auxiliary prosecutor. The
radical proposal to grant the injured persons the right to file their own indictments as soon as

19 For more details see: CZARNECKI P., Pokrzywdzony w oczach osob wykonujacych zawody prawnicze [in:]
Swiatlowski A., Czarnecki P. (eds.), Pokrzywdzony jako uczestnik postgpowan represyjnych. Czwarty wierzchotek
trojkata?, C.H.Beck, Warszawa 2021, pp 43-88.
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the preparatory proceedings were discontinued (without meeting the requirements listed in
Avrticle 55 CPC) was not popular. Another quite radical proposal was: "In court proceedings,
the injured party should be a party to proceedings without the necessity of obtaining the status
of the auxiliary prosecutor”. In other words: the extension of the regulation already in force at
the stage of preparatory proceedings (the injured party is a party to proceedings - Article 299
of the CPC) to the stage of court proceedings (where they currently have to obtain the status of
a party). Here, over half of the respondents (53.15%) responded positively to the proposal -
38.54% answered "I strongly agree", and 14.61% answered "I rather agree". In turn, 15.37% of
those who replied "I rather disagree” and 23.17% of those who replied "I do not agree at all”.
Remaining 8.31% indicated "hard to say".

As far as mediation is concerned, only 8.82% of the respondents strongly agreed and 11.84%
partially agreed with the statement that "Mediation (Article 23a of the CPC) works properly".
21.41% of the respondents had no opinion, while as many as 19.65% disagreed partially, and
38.29% - strongly. Therefore, there were twice as many people who positively assessed the
functioning of mediation in criminal cases than those disagreeing. Consequently - more than
half of the respondents disagreed with the statement: "The number of mediated cases is already
close to the maximum possible and it is difficult to expect much more of them in the future”,
while only 13.60% jointly chose both positive answers.

7. CONCLUSIONS

The actual position of the aggrieved party in the legal system is the result of many factors.
Modern legal regulation is only one of these factors. The similar socio-economic conditions
make us learn from the experience of countries with a similar tradition. So as the observations
made against the background of one legal system may have a significant comparative value, |
hope that my brief summary of selected points of interest in Polish legal system may be
interesting to readers in Slovakia and in other countries.

KEYWORDS
injured person, victim, damages, representative, rights of the injured person, auxiliary
prosecutor
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Vyvoj v Eurdpskej Unii naznacuje, ze pravne poriadky jednotlivych ¢lenskych Statov su si
postupom cCasu a realizaciou harmoniza¢nych aktivit stale blizSie. Uvedené sa vSak dotyka
kazdého pravneho odvetvia v roznej miere. AKy pripad predstavuje spriaznenost’ a pribuznost’
danového prava ako jedného z etablovanych pravnych odvetvi verejného prava v jednotlivych
¢lenskych $tatoch EU? Komplexnu odpoved na tito otazku nemozno vtesnat’ do jednej vety,
mozno vSak konstatovat, ze danové pravo ajeho realizacia je v prvom rade prejavom
a vysledkom danovej suverenity toho-ktorého Statu. Na druhej strane nemozno prehliadat
harmoniza¢né procesy nielen v oblasti nepriameho zdanovania, ale aj priameho zdanovania,
ktoré posobia na absolttnu suverenitu ¢lenskych §tatov er6znymi u¢inkami.

Znalost’ teérie danového prava a zdanovania, no i pravnej upravy V inych ¢lenskych statoch
EU (a ostatnych 3tatov) bola, je a vzdy bude dobrym zakladom pre hodnotenie stavu de lege
lata a formulaciu novych navrhov de lege ferenda v Slovenskej republike. Uvedené poznatky
mozu byt vyuzité komparativnym sposobom a metodami, ¢o je nepochybne prinosné taktiez
pre vedu 0 danovom prave, a to v akejkol'vek krajine sveta.

S ohl'adom na spomenuté presahy a implikacie danového prava maji 010 viac vyznam
zahrani¢né publikacie zachytavajice pravny stav zdanovania v inych Statoch. Medzi takéto
podiny mozno zaradit’ aj publikaciu ,, Czech Tax Law* (Ceské danové pravo) od docenta
Michala Radvana posobiaccho na  Katedre finan¢éniho  prava  anarodniho
hospodaftstvi Pravnickej fakulty Masarykovej univerzity v Brne, ktord predstavuje v poradi
Stvrté prepracované znenie, a nadviazala tak na Gispe$nu sériu vydani tejto publikacie najnovsie
po zohl'adneni zasadnych zmien v dafiovom zakonodarstve v podmienkach Ceskej republiky.

Publikacia pozostava z celkovo 15 hlavnych kapitol, pri€om autor postupoval od objasnenia
vSeobecno-teoretickych otazok, akymi st postavenie danového prava v ramci pravneho
poriadku a dafiovy systém v Ceskej republike, az po vymedzenie jednotlivych dani &i inych
verejnych prijmov (najmé poplatkov), vymedzenia zakladnych pravidiel a mantinelov spravy
dani apripomenutia existencie zmluv o zamedzeni dvojitého zdanenia. Je spracovana
v anglickom jazyku, a je preto pristupna sirokému okruhu ¢itatel'ov v ramci celého sveta. Dielo
je spracované prehladne a prevazne syntetickym sposobom, ¢im si kazdy citatel pomerne
jednoducho osvoji pravny stav dafiového prava v Ceskej republike.

Aj napriek skutocnosti, ze danové pravo patri medzi najdynamickejSie pravne odvetvia
vobec, musime vyzdvihnit aktudlnost uvedeného diela, o znacnym sposobom zjednodusi
orientaciu Citatel'a v ramci ceského danového systému.

Je mozné suhlasit’ vo viacerych smeroch s autorom a nim prezentovanymi myslienkami, no
najmi s tym, ze mnoh¢ intitaty v podmienkach Ceskej republiky (ale obdobne aj v Slovenskej
republike) maju skor opacny efekt ako je pozitivne vplyvanie na danove prijmy. SnaZenie Statov
byva Castokrat len manifestaciou vole riesit’ urcité neZiaduce javy, no so zretelom na nizku
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efektivitu anevyuzivanie mnohych velmi ucinnych institatov (napr. vSeobecny systém
prenesenia daflovej povinnosti V rdmci systétmu DPH znamy verejnosti aj pod anglickym
oznaenim reverse charge) su len dokazmi o absencii realneho zaujmu O eliminaciu ¢i
zamedzenie nacrtnutych problémov. Vel'mi frekventovanym prikladom $pekulativnych praktik
zo strany jednotlivcov na tseku zdanovania prijmov (a platenia odvodov s tym suvisiacich) je
obchadzanie zakona v podobe tzv. Svarcsystému, na ¢o je v predostretej publikacii poukazané.
Aj takéto konania st len désledkom zlého nastavenia prislusnych danovych a odvodovych
mechanizmov a Sirenie povedomia otom, ze st takéto praktiky identifikované, moéze
V kone¢nom dosledku dopomdct’ ich eliminécii.

Odbornej verejnosti sa ponuka relativne komplexny pohl'ad na dafiovi sustavu v Ceskej
republike, ale obdobne aj na iné verejné prijmy, ktoré mozno subsumovat’ pod teoreticky
koncept ,, bérne” rozpracovany prave na pode Katedry finanéniho prava a narodniho
hospodaistvi Pravnickej fakulty Masarykovej univerzity.

Vzhl'adom na vySSie uvedené skutocnosti mozno konStatovat’ a zosumarizovat, ze
publikacia ,, Czech Tax Law* je vynikajuca pomdcka nielen pre ¢lenov vedeckej obce, ale aj
pre pravno-aplikaénu prax. Dielo modze byt taktiez velmi dobrou pomdckou v ramci
pedagogického procesu nielen na pravnickych fakultach, ale aj pri vyucbe v nepravnych (najma
ekonomickych) odboroch.

Ladislav Hrab¢ak!
Adrian Popovi¢?

JUDr., PhD., Univerzita Pavla Jozefa Safirika v Kogiciach, Pravnicka fakulta, Slovenska republika
Pavol Jozef Saférik University in Kosice, Faculty of Law, Slovak Republic.
2 JUDr., PhD. , Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika
Pavol Jozef Saférik University in Kosice, Faculty of Law, Slovak Republic.
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Knizny trh pravnickych publikacii prednedavnom obohatila monografia ,,Privatizacia
trestného prava‘ z pera autorského kolektivu pod vedenim prof. JUDr. Sergeja Romzu, PhD.
z Katedry trestného prava Univerzity Pavla Jozefa Safarika v Kogiciach, Pravnickej fakulty.
Vedecka erudicia a aplika¢na skusenost’ autorov pdsobiacich nielen v odbore trestného prava
hmotného a procesného, kriminalistiky, kriminologie, penoldgie, ale i dejin $tatu a prava, a to
nielen na akademickej pode, ale aj v aplikacnej praxi, predstavuje dostatocnu zaruku
kvalifikovaného a vyCerpavajuceho podania avizovanej problematiky.

Vyber témy predlozenej monografie mozno hodnotit’ vysoko pozitivne. Hoci v ostatnom
case bolo publikovanych niekol’ko parcialnych prac venujlcich sa privatizaénym tendencidm
Vv trestno-pravnej regulacii (napr. casopisecké clanky, prispevky v zbornikoch), treba
podotknut,, Ze avizovana problematika nebola v naSej spisbe doposial’ spracovand na urovni
vedeckej monografie. S ohl'adom na skuto¢nost’, Ze tato publikacia vznikla s podporou a je
vystupom rieSenia vyskumného projektu APVV-16-0362 ,Privatizicia trestného prava —
hmotnopravne, procesnopravne, kriminologické a organiza¢no-technické aspekty*, mozno len
kvitovat’, ze prave privatizatné procesy vo verejnom prave so zretelom na trestné pravo
predstavuju substantivnu myslienku, ktora systematicky prezaruje celé dielo. Publikdciu som
vel'mi uvital 1 z osobného dovodu. Hl'adanie a snaha o identifikovanie hranic medzi verejnym
pravom a stkromnym pravom, permanentné traktovanie teorii usilujlicich o nélezité
odovodnenie diferencidcie prava na sukromné averejné, ¢i vzdjomné ovplyviiovanie
sukromnopravnej a verejnopravnej regulacie je tradiCnou sucastou pravno-teoretickych
disciplin, ktoré st aktudlnym predmetom mojho Studijného a vedecko-vyskumného zaujmu.

Pozitivne mozno hodnotit’, ze vecny zaber prace sa zd’aleka neobmedzuje na prieskum
problematiky vo svetle u¢innych pravno-normativnych platforiem materialneho a formalneho
trestného prava. Autori, venujuci sa tejto problematike uz skor, sa nevyhybaju potrebnému
interdisciplinarnemu pristupu, ktory je azda najvacSou pridanou hodnotou diela. Obsahom
publikédcie st vtomto zmysle tieZ napriklad historické a filozofické pohlady (napriklad
humanizécia trestania v obdobi osvietenstva) alebo technické aspekty privatizacie vdzenstva
(napriklad pokial ide o vyuZzivanie elektronického monitoringu). Osobitne mozno poukazat’ na
prezentovanie vysledkov dotaznikového vyskumu v oblasti aplikidcie a vyuzivania
elektronického monitoringu v praxi.

Monografia ,,Privatizacia trestného prava“ je systematicky ¢lenend na tvod, pét kapitol,
zoznam pouzitej literatiry a vecny register.

Prva kapitola je venovana historickym vychodiskam trestania s dorazom na trest odiatia
slobody. Autori koncentrujii pozornost’ najskor na trestanie v obdobi raného, rozvinutého
I neskorého stredoveku, ako aj na pociatku novoveku. V tomto smere zaujme stat’ o humanizacii
trestania, ktorl autori s poukazom na nazory C. Beccaria alebo J. J. Rousseaua, traktuju i vo
filozofickych a kriminologickych stvislostiach (s. 24 a nasl.). V chronologickej nadvéznosti sa
konzistentnym spdsobom spracuva problematika trestania podl'a rakiskeho a uhorského prava
v 19. storo¢i a Vv obdobi medzivojnovej Ceskoslovenskej republiky. Z tejto asti osobitne
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zaujme analyza problematiky stikromnej zaloby a sikromného ucastnika v ¢eskoslovenskom
trestnom prave, rozobrata na pozadi rezultatov dobovej deciznej praxe (s. 45 a nasl.). Na zaver
tejto kapitoly autorsky kolektiv rozpracoval limitaciu trestného prava Ceskoslovenskej
republiky po druhej svetovej vojne s akcentom na ukladanie a vykon trestu odiatia slobody.

Druhé cast’ monografie je vecne zamerana na ukladanie a vykon trestu odiatia slobody
z pohl'adu de lege lata. V tejto kapitole autori podrobne predstavuju problémy slovenského
véizenstva (napriklad preplnenie vdznic, naduzivanie trestu odnatia slobody). Hodno poukazat’
na spracovanie Statistickych dat (s. 71 a nasl.). Zaber tejto kapitoly sa zd’aleka neobmedzuje na
trest odnatia slobody, nakolko autori ve'mi vhodne prinasaji spracovanie aj suvisiacej
problematiky, napriklad zésad ukladania trestov, pol'ahCujicich okolnosti, pritazujicich
okolnosti, ¢i alternativnych trestov (s. 77 a nasl.). Zaujme aj zapracovanie aktualnej novely
Trestného zakona realizovanej zdkonom ¢. 312/2020 Z. z., ktora problematiku ukladania trestov
modifikovala s u¢innostou od 1. januara 2021 (s. 82 anasl.), ¢i modifikacii sadzieb trestu
odnatia slobody (s. 93 anasl.). V systematickej nadvdznosti sa rozobera podstata, funkcie,
medzinarodné Standardy a podmienky vykonu trestu odnatia slobody, historické suvislosti
vzniku avyvoja koncepcie privatizacie vizenského systému ¢i privatizacia vézenstva
v kontexte trestnej politiky (s. 117 a nasl.).

Tretia kapitola, nazvana ,,Hmotnopravne a procesné alternativy k vykonu trestu odnatia
slobody vratane tzv. elektronického monitoringu” je ladena nielen pravno-vedecky, ale
I prakticky a komparativne. Po predstaveni poznatkov tykajucich sa elektronického
monitoringu, vratane jeho aplikacie v rozhodovacej praxi (s. 140 anasl.), prinasaja autori
precizny nahl'ad na hmotnopravne alternativy k trestu odnatia slobody. Avizovana
problematika sa nerozobera len vo svetle tuzemskej legislativnej Upravy. Vel'mi hodnotné su
state, ktoré prinasaji komparativnu analyzu hmotnopravnych alternativ k trestu odnatia slobody
vo vybranych eurdpskych krajindch (s. 207 a nasl.). Dosah diela sa takymto spdsobom Ziaduco
rozsiruje o eurépsky kontext. Hibkou a preciznostou spracovania zaujme napriklad rozbor
rakuskej Upravy (s. 241 anasl.). V dalsich Castiach tejto kapitoly sa autori zamerali na
formulovanie navrhov de lege ferenda (s. 252 a nasl.) ana podrobné spracovanie elektoratu
proceduralnych opatreni, ktoré predstavujii tzv. procesné alternativy k trestu odiiatia slobody
(s. 261 anasl.). Vtomto zmysle diclo prinasa najskor vSeobecné poznatky o procesnych
alternativach ako prostriedku restorativnej justicie. Nasledne sa sustredi pozornost’ na
konkrétne odklonné spdsoby vybavenia trestnych veci, ato na podmienecné zastavenie
trestného stihania, zmier a podmienecné zastavenie trestného stihania spolupracujuceho
obvinen¢ho. Tieto obzvlast aktudlne okruhy (najmi kategoéria tzv. ,.kajucnikov*) sa skimaja
vo svetle zaverov sudnej praxe za sufasného vyuzitia historicko-pravnej a komparativne;j
metody pravneho vyskumu (napr. s. 276 — 278), ako aj bohatych Statistickych ukazovatel'ov (s.
282 — 283).

Dalsia, v poradi tvrta kapitola monografie, prindsa spracovanie (i) moznosti, (ii) limitov a
(111) perspektiv privatizacie vykonu trestu odiatia slobody v podmienkach sti¢asnej Slovenske;j
republiky. V danej kapitole zaujmu napriklad presahy na mimotrestnopravne aspekty, napriklad
ustavnopravne (napr. s. 301) alebo pracovnopravne (napr. s. 305 a nasl.) stvislosti. Pozornost’
zasluhuju aj in$pirativne tvahy o odsudenom ako (ne)efektivnej sticasti trhového mechanizmu
¢i limitoch a perspektivach vzdeldvania odstidenych os6b pri potencidlnej privatizacii
vazenstva.

Zaverecna kapitola vecne aideovo nadvdzuje na druht kapitolu. Aj vtejto Casti sa
koncentruje pozornost na trest odnatia slobody, avSak optikou buduceho prava (de lege
ferenda). Autori prinasajii mnozstvo zaujimavych myslienok nasmerovanych na skvalitnenie
platnej aucdinnej reglementacie. Exemplifikativne uvazuju nad potrebnostou modifikacie
legislativneho zakotvenia a normativneho vyjadrenie zdsady personality trestu na ucel lepSieho
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naplnenia zasady nullum crimen sine lege certa (. 324 a nasl,). Problém detekuju v nedostatku
vedomosti sudcovského stavu o tom, ¢o zahrnuji konkrétne obmedzenie a povinnosti ukladané
pri podmiene¢nom odklade vykonu trestu odnatia slobody s probacnym dohl'adom, ¢o je ich
obsahom a ako sa realizuje ich vykon. V neposlednom rade autori konstatuju, Ze niektoré v
Trestnom zakone vymenované obmedzenia a povinnosti nie je mozné v sucasnosti ani vykonat’
a realizovat’, ¢o mozno povazovat’ za vazny aplika¢ny problém (s. 326 a nasl.). V d’alSej ¢asti
avizovanej kapitoly sa predstavuju modely fungovania privatizovaného viazenského systému.
V nadvéznosti na uvedené autori formuluji podnetny nazor, podla ktorého privatizacia
viazenského systému, nech by bola implementovand v akejkol'vek forme, nevyriesi vsetky
problémy, ktoré sa dlhodobo kumulovali v existujicom $tatnom védzenskom systéme, avSak
nepochybne privatizacia vizenského systému v determinovanej a evolutivnej forme by mohla
napomdct’ rieSeniu aspon Casti existujucich problémov véizenského systému (s. 341 a nasl,).

Text recenzovanej vedeckej monografie je priebezne dopliany o citaény aparat. V zavere
publikacie je pripojeny prehladne systematizovany vypocet zdrojovych tudajov a vecny
register.

Zaverom sa ziada konStatovat’, ze monografia ,,Privatizacia trestného prava“ predstavuje
vyznamny prinos pre pravnu teériu i aplikaénu prax, a to nielen v kontexte trestného prava, ale
I v sirSich suvislostiach. Predkladana publikacia je z obsahového hladiska spracovana vysoko
erudovane, ideovo-konzistentne a zrozumitelne. Dielu nemozno ni¢ vytknat' ani z pohladu
formalno-logickej Struktury. Recenzovana monografia predstavuje podnetné dielo, ktoré moze
byt vydatnym zdrojov doktrinalnych a aplikacnych poznatkov nielen pre akademicku obec
(Studenti prava, vysokoskolski pedagdgovia, vedecko-vyskumni pracovnici), ale iorgany
aplikdcie prava a SirSiu odbornu verejnost’, ktord o avizovanu problematiku prejavuje zaujem.

Luka$ Tomas?

1 JUDr., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika

Pavol Jozef Saférik University in Kogice, Faculty of Law, Slovak Republic.
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Kym problematika obecnej samospravy je vo vedeckej monografickej, komentarovej, ¢i
casopiseckej spisbe spracovdvand pravidelne, regiondlna samosprava doposial’ ostavala akosi
mimo komplexného spracovatel'ského zaujmu vedy spravneho prava, a to napriek tomu, ze
svojimi Specifikami v podmienkach Slovenskej republiky pontka viacero lakavych podnetov
na vedecké spracovanie. Postavenie i vyznam vysSich uzemnych celkov je diskutovanou
otazkou. O zmysluplnosti existencii obecnej samospravy sa uz v slovenskej konstitucionalistike
i administrativistike nediskutuje, no samospravne kraje akoby museli neustale obhajovat’
zmysel svojej existencie. Preto je tematickd sféra, ktora si autori zvolili za predmet svojho
zadujmu, naozaj Sirokym priestorom pre vel'mi rozmanité zavery solidnych vedeckych analyz,
hoci aj v podobe komentarovej prace k vychodiskovej pravnej uprave. Predlozené dielo je preto
jednoznacne aktudlne.

Struktaru diela nie je potrebné osobitne hodnotit’ vzhladom na to, Ze je spracované ako
komentar k zakonu ¢. 302/2001 Z. z o samosprave vyssich tzemnych celkov (zdkon o
samospravnych krajoch) v zneni neskorsich predpisov. Kladne vSak hodnotim stabilny pristup
ku komentovaniu jednotlivych ustanoveni, ktory okrem samotného textu komentéara zahia 1
relevantné odkazy na stvisiacu pravnu upravu, sudnu judikatiru a priliehavi vedecku a
odbornu spisbu. Komentar je prehl'adny, ¢itavy a orientacia v iom je vzhl'adom na logicky a
ustaleny pristup pri komentovani jednotlivych ustanoveni jednoducha.

Kvalita textu komentara je dand aj zretelnou snahou autorov o komplexny pristup pri
komentovani. Je evidentné, Ze autori sa usilovali spracovat’ dielo, ktorého Stidium si nebude
vo velkej miere vyzadovat’ paralelné Studovanie inych suvisiacich diel, Co je potrebné urcite
hodnotit’ pozitivne. Takto sa autori pri svojej praci celkom prirodzene dostali k
interdisciplindrnemu pristupu zahriiujicemu nielen instrumentarium vedy spravneho prava, ale
aj prava ustavného, finanéného a v nevyhnutnom rozsahu i civilného. Prace, ktoré si kladl za
ciel skibit’ v &o najviésej moznej miere vedecko-teoreticky pristup s pristupom vychadzajucim
z poznania aktudlnych praktickych problémov, st vzdy hodné ocenenia, a to predovsetkym pre
naroc¢nost’ tohto metodologického pristupu k spracovaniu diela. Takyto pristup zvolili aj autori,
¢o garantuje, Ze sa vyhli riziku povrchného deskriptivneho ponatia diela ako celku. Naopak,
komentar ponuka hibkova analyzu relevantnych tematickych segmentov inkorporovanych v
komentovanej pravnej Uprave.

Z obsahového hladiska konStatujem, Ze posudzovany komentar predstavuje tematicky
homogénne a komplexné dielo. Zameriava sa teda na vsetky podstatné otazky pravnej Gpravy
samospravnych krajov. Vedecké dielo je po stranke gramatickej i Stylistickej spracované na
vyhovujucej Grovni.

Martin Vernarsky®
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