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EU CUSTOMS UNION YESTERDAY, TODAY AND
(POSSIBLY) TOMORROW IN E-COMMERCE INTERACTION

COLNA UNIA EU VCERA, DNES A (MOZNO) ZAJTRA
V INTERAKCII E-COMMERCE!

Karin Cakoci? - Ladislav Hrabcak®
https://doi.org/10.33542/S1C2025-2-01

ABSTRACT

In the last two decades, in general (from a geopolitical point of view) in the economic-business
environment, it was possible to notice a significant shift in trading from "brick-and-mortar
stores" to online space. The implementation of e-commerce solutions was accelerated during
the COVID-19 pandemic. Within the framework of electronic commerce, however, it is
necessary to observe several obligations and rules arising from national legal systems when
carrying out individual business transactions, which, however, in such political-economic
grouping as the EU represents, are an expression of the existence and operation of Union Law.
An important place among them also belongs to Customs Law, which is under great pressure in
connection with the growing popularity of online purchases. The aim of this paper is primarily
to evaluate the impact of the change in the form of trade on the form of the Customs Union, to
identify the fundamental shortcomings of the legislation and to point out further development
tendencies in the given area. For this purpose, a hypothesis was established - traditional
customs law institutes are able to adapt to new challenges in e-commerce - the truth of which
we verified. We will use several methods of scientific research, especially analysis, synthesis
and comparative method, when processing the said paper. The contribution is based on the
legal status valid and effective as of April 30, 2025.

ABSTRAKT

V poslednych dvoch desatrociach bolo mozné vo vseobecnosti (z geopolitického hladiska) v
ekonomicko-obchodnom prostredi zaznamenat’ vyrazny posun obchodovania z ,, kamennych
predajni“ do online priestoru. Implementdacia e-commerce rieSeni bola akcelerovand v obdobi
pandémie ochorenia COVID-19. Aj v ramci elektronického obchodu je vsak potrebné pri
realizacii jednotlivych obchodnych transakcii respektovat viaceré povinnosti a pravidla
plynuce z vanutrostatnych pravnych poriadkov, ktoré su vsak v takom politicko-ekonomickom
zoskupeni, aké predstavuje EU, vyrazom existencie a pésobenia tiniového prava. Vyznamné
miesto medzi nimi patri aj colnému pravu, ktoré je pod velkym tlakom v suvislosti so
zvdcsujucou sa oblubou online nakupov. Cielom tohto prispevku je predovsetkym zhodnotenie
vplyvu zmeny formy obchodovania na podobu colnej unie, identifikovanie zdsadnych
nedostatkov pravnej upravy a poukdzat na dalsie vyvojové tendencie v danej oblasti. Za tymto
ucelom bola stanovena hypotéza — tradicné instituty colného prava su schopné prisposobit’ sa
novym vyzvam v e - commerce — ktorej pravdivost sme overovali. Pri spracuvani uvedeného

1 This work is supported by the Slovak Research and Development Agency based on the Contract no. APVV-23-0158. The
paper is also an output of the grant project VEGA No. 1/0698/25.
assoc. prof. JUDr., PhD., Pavol Jozef Safarik University in Kogice, Faculty of Law, Slovak Republic
Univerzita Pavla Jozefa Safarika v KogSiciach, Pravnicka fakulta, Slovenska republika.
3 JUDr, PhD., Ph. D., Pavol Jozef Safarik University in KoSice, Faculty of Law, Slovak Republic
Univerzita Pavla Jozefa Safarika v KogSiciach, Pravnicka fakulta, Slovenska republika.
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prispevku vyuzijeme viaceré metody vedeckého skumania, predovsetkym analyzu, syntézu
a komparativnu metodu. Clanok vychadza z pravneho stavu platného a ucinného k 30. aprilu
2025.

I. INTRODUCTION

,, 1t is time to take the Customs Union to the next
level, equipping it with a stronger framework that
will allow us to better protect our citizens and our

Single Market. “

More than 6 years have passed since the above mentioned idea was put forward. Have any
significant changes been made in the sphere of Customs Union policy since then or are these
only minor ,,cosmetic corrections“? With a certain level of scientific generalization and
vagueness, we may admit that this statement encompasses one of the hypotheses that was
formulated within our scientific research related to this paper. Globalization influences the
sphere of the Customs Union in the same way as it is with other aspects of the life of an
individual.

Globalization is a characteristic feature of the present period both in economic and
informational perspectives. Both aspects of globalization are closely intertwined. The
precondition of economic globalization is the informational globalization, it means the creation
of global informational environment, and economic globalization, in turn, exerts pressure on
informational globalization, or alternatively, on the further development of world-wide
informational infrastructure.® Business activities of individuals in this respect are by no means
exception to it.

Owing to the influence of globalization, state borders no longer constitute an impediment to
trade which is even more amplified within the Member States of the European Union
(hereinafter referred to as the ,, EU*). This arises from the fact that the Member States of the
EU created customs area within the so-called Customs Union. Thus, it is not surprising that
under the influence of globalization, the number of trading entities conducting business at the
supranational level, or at the global level, with the benefits offered by the single internal market
has also increased. For example, in 2021 the trade value of the EU represented approximately
4.3 billion euros. In mathematical terms, this corresponds to 14 % of world trade.®

Technological innovations of the 21% century in the period of globalization became one of
the externalities influencing the activities of entrepreneurs and well as of consumers. Due to
this, among other reasons, this period is frequently designated as the industrial (digital)
revolution 4.0. The attribute ,,digital refers to the fact that, during the lives of individuals,
massive implementation of technological innovations can be witnessed regularly with the aim
to facilitate or streamline people's everyday activities.

In the era of constant digitalization and continual development of all aspects affecting the
operation of markets, the implementation of e-commerce solutions has become increasingly

LEYENOVA, U. Colna reforma: posunutie colnej tinie na d’alsiu turoveii. In: Ozndmenie Komisie Eurépskemu parlamentu,
Rade a Eurdpskemu hospodarskemu a socialnemu vyboru. (EN: Customs reform: taking the Customs Union to the next
level. In: Communication from the Commission to the European Parliament, the Council and the European Economic and
Social Committee). (Brusel: COM (2023) 257 final. 2024. [online]. [cit. 2024-07-07]. Accessible at:
https://data.consilium.europa.eu/doc/document/ST-9622-2023-INIT/sk/pdf.

5  GALA, L.—POUR, J. - TOMAN, P. Podnikovd informatika. 1. vyd. Praha: Grada, 2006. p. 484.

Customs reform: taking the Customs Union to the next level. In: Communication from the Commission to the European
Parliament, the Council and the European Economic and Social Committee, COM (2023) 257 final, p.1.
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popular.” The development in this field in the recent period has experienced exponential
growth.® A significant proportion of enterprises opt to offer a part of their portfolio via electronic
commerce to their clients, businesses or end customers in order to simplify purchasing and to
increase the overall volume of sales of goods and services.®

Such facts encourage legislative drafters at the EU level to reflect on the form of the Customs
Union, its position, relevance and other related issues in the digital era, in the era of e-
commerce. 1’

Having reviewed a relevant volume of literature in this field, it can be concluded that its
portfolio is constituted by a significant number of publication outputs devoted to issues of
Customs Law, including the regulation of the Customs Union of the EU. Several authors
concentrated on Customs Law, such as Drwitto (1991), Viner (2014), Poniewierka (2015),
Gwardzinska et. al. (2017), Lyons (2018) and also Oktaba (2019). The state of customs law
within the EU in a broader context is mapped by the author Fabio (2020). Another group of
researchers tackled selected (specific) issues in the area of Customs Law.!! Domestic literature
is — we must admit — much more modest.}? The majority of publications focusing on issues of
Customs Law, or specifically on the Customs Union of the EU, are to a certain degree outdated
and fail to follow new trends and initiatives in this research area. It can be said that a niche in
research has been identified which may broaden the horizons of future research.

The aim of the present paper is to evaluate the impact of the change in the form of trading
on the form of the Customs Union, to identify the fundamental shortcomings in legislation, and
to pinpoint the forthcoming development trends in this field. For this purpose, a hypothesis was
established - traditional customs law institutes are able to adapt to new challenges in e-
commerce - the truth of which we verified

Our mixed methods research predominantly employed the method of analysis, synthesis and
the comparative method. Having analysed the current legal framework and the planned
initiatives within the EU, we arrived at concrete conclusions and proposals de lege ferenda so
that the aims declared by the EU legislative drafters were attained and not just manifested
towards the outside. The comparative method also furthered the formulation of these
conclusions, it was used to examine the form of measures of today, yesterday and of those still
in the form of legislative proposals. These methods were applied in combination. The
contribution is based on the legal status valid and effective as of April 30, 2025.

Digitalization is also reflected in the fact that central banks of states develop their own digital currencies following the
pattern of crypto-assets which may open new avenues of research in this area in the future. For details, see: e.g.
NIEBORAK, T. Central Bank Digital Currency as a New Form of Money. In: Bialystok Legal Studies, vol. 29, no. 1, p.

189-203. [online]. [cit. 2024-08-15]. Accessible at: https://bsp.uwb.edu.pl/wp-content/uploads/2024/05/189 Book-BSP-

2024-29-1.pdf.

In this context, the authors Morini, Pieri, Chaudhary and Hintsa (2024) state that cross border e-commerce, data quality

and taxation pose challenges for customs administrations worldwide.

Authors Perepolkin, Havrylenko and Mazur (2022) have focused on the formation and development of international

customs law. However, e-commerce will be one of the realities that will need to be considered in the coming period.

Some authors began to address the legal aspects of e-commerce as early as 2005 (Edwards), but it is important to note that

e-commerce, as well as its legal framework, has undergone some development. For more information, see also:

VOLODYMYRIVNA, M. I.: Legal regulation of e-commerce in the European Union, In: Journal of Civil law, 2021, issue

41, pp. 61-65. ISSN 2413-1261.

1 For example, the author Goodwin (2017) investigated the issue of Brexit and its impact on the area of customs. Furthermore,
the form and importance of customs duties in the 21 century was discussed by e.g. Gordhan (2007). The co-authored
research of Hintsa, Méannistd, Urciuoli and Granqvist (2012) concentrated on e-customs, current framework (at the time
when study was conducted) of Swiss trans-border trading with an outline of possible future development. Currently, there
is an increasing number of publications on the impact of the war in Ukraine on customs and customs law. These issues have
been addressed, for example, by Kovalchuk (2024) and co-authors Taran, Tarasenko and Cherniavskyi (2023).

2 In the conditions of the Slovak Republic and in the Czech Republic, the issue of Customs Law was researched by e.g.

Brodesser et. al. (1982), Slovinsky et. al. (1985), Balko, Kralik et. al. (2010), Cakoci (2008), Simonova (2010), Sramkova

(2011), Mrkyvka (2015) and others. We can also mention several authors of recent papers, including e.g. Béresova (2017),

Prosman and Vysocky (2018), Stojakova and Popovi¢ (2018) and the most recent also Daudrikh and Szakacs (2022).

10
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II. E-COMMERCE AS THE FACTOR INFLUCENCING THE STRUCTURE OF THE
CUSTOMS UNION IN THE EU

E-commerce sphere can be approached from different points of view and there is no common
agreement on what this term exactly designates. For the purposes of this paper, we can start our
discussion about e-commerce along the line that it primarily denotes the exchange of
information over an electronic medium directed towards trading or support of trade.'® E-
commerce covers all trading activities and services using electronic instruments involving data
transfer directly connected with the realization of trade, whereas, in case the purchase concerns
software or other information, these may also be transferred to the end consumer over electronic
means.'*

As has already been mentioned, e-commerce is closely interconnected with the digital
market. It comprises combined innovative information and communication technologies. E-
commerce is generally considered to include the sale of physical and virtual products online,
but it may also comprise any type of commercial transactions via electronic devises. It also
encompasses transactions that ensure the generation of incomes in companies, as well as
transactions that support the production of incomes.

E-commerce is constituted by a wide range of financial and other applications, including,
for example, the dissemination and exchange of digital data, electronic stock exchange
activities, electronic transfer of funds, commercial auctions, electronic auctions, direct sale to
consumers and related services, etc. All these factors have a significant impact on the structure
of Customs Law and the Customs Union of the EU.

In respect thereof, one can also mention the year 2020 marked by the pandemic of highly
contagious disease COVID — 19 which rapidly contributed to the process of digitalization and
implementation of modern technologies into our everyday lives.® Buying and selling of
products and services transferred to online environment. The borders between individual states
have become gradually blurred, not only in the European, but we can also say, in the world-
wide perspective. During this period, e-commerce dramatically increased and this state of
affairs continued to persist in the post-covid era as well. The prospects for the future indicate
that comfort, which goes hand in hand with distance buying, will play a pivotal role in the
development in this sphere.

The above-mentioned developments have brought with them a growing number of
speculative activities intending to use or even abuse the imperfections of tax systems, including
the deficiencies in the current regulation of the Customs Union. Within the Member States of
the EU, legislation in this sphere is significantly determined by the activities of law-making
institutions of this international integration network. Due to this, the most important issues of
Customs Law, of the related tax-law legislation (in particular, of the area of indirect taxation),
are regulated at the Union level for the benefit of ensuring common and coordinated procedure
of the Member States of the EU.

Rapid growth of e-commerce was a contributing factor which finally forced the EU to take
action in the area of Customs Law; and for the future, the EU is expected to respond effectively

3 DVORAK, J. Elektronicky obchod: studijni text pro kombinované studium. Brno: Vysoké uéeni technické v Brng, Fakulta
podnikatelska, 2004. s. 51.

SUCHANEK, P. E-commerce: elektronické podnikani a koncepce elektronického obchodovdni. Praha: Ekopress, 2012. p.
70.

The impact of the COVID-19 pandemic on tax legislation in Poland, the Czech Republic and the Slovak Republic was
analysed by the authors Gajewski and Olczyk, or the authors Radvan and Svobodova. For details see also: GAJEWSKI, D.
— OLCZYK, A. Changes in Polish Tax Law in response to the COVID-19 pandemic against the comparative legislative
changes in the Czech Republic and Slovakia. In: STUDIA IURIDICA Cassoviensia, vol. 12, no. 1, 2024. pp. 87-98.,
RADVAN, M. — SVOBODOVA, T. Reformy daiového prava v (ne)souvislosti s COVID 19. In: STUDIA IURIDICA
Cassoviensia, vol. 9, no. 2, 2021. pp. 69-84.

14
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and to take necessary measures in this respect. As will be shown later, this course of procedure
is inevitable. The following sections shall highlight and identify the current problematic aspects
of the Customs Union of the EU in consideration of the growth in the e-commerce sphere.

III. CUSTOMS UNION OF EU, GROWTH OF E-COMMERCE AND
IDENTIFICATION OF EXISTING PROBLEMS

The membership in the European Union comes along with many advantages of which the
business entities (ranging from the state to natural persons or juridical persons) can be less or
more aware. One such advantage is undoubtedly the frequently mentioned Customs Union of
the EU which came into existence in 1968. This ,,project* has been in operation for more than
56 years. It is a certain form of international economic integration.*® The Customs Union of the
EU facilitates trading between entities of the EU, harmonizes the rates of customs duties applied
to goods originating from third countries (countries outside the EU), contributes to the
protection against illegal trading with animals, etc. The mission of the Customs Union of the
EU is relatively widely formulated, and its accomplishment requires the involvement of
customs authorities of all Member States. Cooperation of customs authorities, declared in the
article 33 of the Treaty on the Functioning of the EU, aspires to ensure joint action of the
Customs Union of the EU towards the outside with the ultimate aim to put the article 28 of the
Treaty on the Functioning of the European Union into effect.

It is interesting that, half a century after the creation of the Customs Union of the EU, it has
undergone many changes that are far from complete. As has already been suggested, there are
several factors that remarkably influence the shape of the Customs Union of the EU, including
the instant introduction of digitalization and rapid growth of e-commerce sphere. This was also
underpinned by the measures of individual Member States of the EU in their attempt to prevent
the spread of the pandemic and other health risks. The above mentioned can also be inferred
from the figure below.

Figure 1: E-commerce Share of Total Global Retail Sales 2015-2024

Source: International Trade Administration: Impact of COVID Pandemic on e-Commerce.
2024. [online]. Accessible at: https://www.trade.gov/impact-covid-pandemic-ecommerce

16 EURACTIV Slovensko: Eurépska Unia - Colnd umia. 2019. [online]. [2024-08-01]. Accessible at:
https://www.europskaunia.sk/colna-unia.
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Figure 1 above presents the share of e-commerce total global retail sales during the period
from 2015 to 2024. The monitored period reflects the status before the pandemic and also during
the post-covid period. The graph curve documents that the share of e-commerce retail sales was
steadily progressive from 2015, whilst a sharp rise was detected during the period of 2019-
2020. This concerns the period when the governments introduced their anti-pandemic measures
all around the world. The graph also shows that the growth curve indicating the share of e-
commerce retail sales around the world has in the course of time become more stable, however,
it keeps constantly rising.

The trend of the post-covid period continues to persist and, for the time being, the future
prediction is that the share of e-commerce is expected to increase further.!” The pandemic period
had a significant impact on the customers' behaviour and the shift from ,brick-and-mortar
stores® to online environment accelerated. Under these circumstances, businessmen were
forced to adjust to new conditions and processes undergoing in economy. In its own way,
entrepreneurial adaptation was rather beneficial which was also manifested in the increase in
sales, not only of digital giants.'® For this reason as well, the present time of our society can be
labelled as ,,e-commerce era®.

As noted before, the increase in sales in online environment is interconnected with multiple
problems of the Customs Union of the EU which must be settled in the near future. These
problematic issues will be discussed here separately in two categories, namely:

1. organizational-administrative problems — the Customs Union of the EU currently
comprises 27 Member States' that have created a specific structure of institutions
participating in customs duties collection, including VAT upon import. The EU does not
interfere with these organizational structures and it relinquishes the regulation of these
issues for the Member States respecting their traditions, history, etc. Under current
circumstances, the system of customs authorities is exposed to an enormous
administrative burden, which is caused by the increase in responsibilities, complexity of
the tasks as well as by the increase in the number of consignments with low value.® This
trend was also evident during the pandemic. Apart from that, we can note that the
mechanisms of administrative cooperation between the authorities within this system are
not exploited to the required standard. What it means is the failure to benefit from the
concluded mutual agreements on administrative assistance with the exchange of
information with countries located outside the territorial framework of the EU. Major
shortcomings are also evident with regard to failure to take advantage of the existing
mechanisms of administrative cooperation within the EU what prevents the effective
response to challenges connected with e-commerce. The EU faces new challenges on its
path to seek relatively more refined solutions to balance the trend of decreasing

17" Current trends indicate that growth is expected to be steady unless any unexpected phenomena occur in economy, which,

similarly as the COVID-19 pandemic, could influence in either positive or negative sense the share of e-commerce total

global retail sales.

Domestically, several cases were identified where this period had a positive impact on companies' sales and their

profitability as well. However, this situation on the market appears a bit distorted because different forms of subsidies were

provided to entrepreneurs or households. Many of those measures were of universal and untargeted application. For this
reason, the market became a fertile ground for various disinformation campaigns, which according to many economists,
could lead to higher levels of inflation (and related increase in prices) across the countries of the EU and also outside the

EU.

After the so-called Brexit, business transactions between the territories of the United Kingdom of Great Britain and

Northern Ireland, on one side, and the Member States of the EU, on the other side, are regulated by the provisions enshrined

in the ,,Post-Brexit Agreement*.

20 Supervision exercised by the customs authorities across the borders of the Customs Union of the EU is practically
uninterrupted during the whole year. Its administrative complexity may be demonstrated by the fact that in 2021 customs
authorities processed 691.5 million import custom declarations, 17.5 million transits and 486.3 million export customs
declarations [Customs Union of the EU — unique in the world (europa.eu)].
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administrative requirements on businessmen on the one hand, and the interest to eliminate
speculative activities in this sphere which, as was already mentioned has enormously
increased, on the other hand.

2. Problems of legal application — apart from organizational-administrative problems, the
Customs Union of the EU also tackles problems of legal application nature. Since many
legal concepts arise from the customs-law legislation, our attention will narrow down to
just one of them. In this context, we must bring to the attention especially the concept of
customs control as the immanent component of customs supervision.”? One of the
fundamental problems of this customs-law concept is its insufficient harmonization
across the countries integrated in the Customs Union of the EU. This results in variance
in procedures of customs authorities in similar situations.?? Reservations can be voiced
about the cooperation between respective authorities. Thus, it is inevitable to improve the
cooperation between the customs authorities and tax authorities, especially, in
consideration of the fact that customs authorities ensure proper application of VAT and
excise duties imposed on imported goods. The above mentioned measures would help to
achieve a balance between controls, remove the discrepancies in rules, significantly
contribute to fight against frauds with the aim to ensure proper collection of customs
duties and taxes at borders and this way protect the financial interests of the EU and of
the individual Member States.

In our opinion, these problems cause that EU, or its Member States, are deprived of relatively
high budgetary revenues.?® The issue of collection of customs duties and VAT related to e-
commerce are the challenges which the EU will be forced to settle in the near future. What
follows 1s the account of certain activities that have already been carried out in this sphere,
furthermore, we shall also comment on the planned reform of the EU in connection with the
Customs Union of the EU, which is commonly referred to as the ,,most significant®, namely the
plan to introduce more effective system of collection of customs duties.?*

Given the above facts, our hypothesis - traditional customs law institutes are able to adapt to
new challenges in e-commerce - was not verified. In the following text, we will therefore take
a closer look at the future of the customs union in the e-commerce era and other development
trends that may contribute to the adaptation of traditional customs institutes to new phenomena
in the economy.

IV.FUTURE OF THE EU CUSTOMS UNION INE-COMMERCE ERA AND
FURTHER DEVELOPMENT TRENDS

As a consequence of implementation of e-commerce solutions, international trade has
undergone noteworthy changes. We maintain that the present period has probably instigated the
biggest challenges related to e-commerce that will put the reactions and efficiency of the
Customs Union of the EU to the test. The above mentioned problems of the Customs Union
triggered several initiatives that aim to tackle some of them. In the following section, our goal

2L Veenstra and Heijimann (2023) have addressed in their publications both the future of customs, but also the

question of new challenges in the surveillance of the international movement of goods in the context of recent
legislative initiatives.

Moreover, it also significantly influences legal certainty of EU citizens and their legitimate expectations since they must
cope with various procedures of authorities across the EU countries.

The Commission estimates that the loophole on revenues from customs duties is circa 1 billion euro every year. For details,
see: Communication of the Commission to the European Parliament, Council and the European Economic and Social
Committee — Customs Reform: Taking the Customs Union to the next level, COM (2023) 257 final, p. 9.

Commission, EU Customs Reform. 17.05.2023. [online]. Accessible at: https://taxation-customs.ec.europa.eu/customs-
4/eu-customs-reform_en.
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is to pinpoint selected activities in the sphere of e-commerce that have already been
accomplished and discuss those which are planned or are in the form of legislative proposals.

The first systematic step of the EU in this respect was the ,,VAT e-commerce package, “ which
was adopted by the Council of the EU on 5 December 2017,% as a response to the rapid growth
of electronic commerce. This initiative aimed to facilitate the VAT collection in such cases
where consumers purchase products and services online.?® This reform did not abolish the
exemption from customs duties for goods not exceeding the value of 150 euro, however, it did
introduce the obligation to file electronic customs declaration, which eventually in 2022 led to
1 billion of other customs declarations. These were added to standard customs declarations,
their number has almost doubled — from 376.8 million in 2019 to 691.5 million in 2021.%"

Maintaining the exemption from customs duties for goods not exceeding the value of
150 euro gave rise to systematic abuse of this threshold through undervaluing and splitting of
consignments. It is striking that about 65 % of e-commerce consignments are undervalued?
with a view to avoid customs duties, while studies suggest that 66 % of products purchased
online do not meet EU safety requirements.?® We can see that such speculative activities not
only endanger the fiscal interests of the EU but they also pose a threat to life and health of
individuals since they fail to satisfy the prescribed safety requirements.

After all, different regimes for VAT and customs duties for goods in e-commerce cause that
the system is very complicated for the parties involved. Customs authorities currently lack the
means to duly enforce the rules of international trade in the sphere of cross-border electronic
commerce. For this reason, there was an urgent need to create a customs regime tailor-made to
e-commerce. The present-day Customs Law in the EU is rigid and fails to reflect on all
complexities connected with e-commerce.

Changes in customs clearance for consignments of goods originating from outside the EU
were introduced to practice as of 1 July 2021.%° These activities are subsumed under the whole-
European project ,, Project of e-commerce ““. From this moment, new rules for e-commerce are
applied in all Member States of the EU. They aimed to create fair conditions on the market and
to remove any barriers to competition between the sellers/suppliers from the EU and third
countries, which was rather problematic in the original legislation, as mentioned before. The
project of e-commerce ushered in (among other things) such measures, which for the purposes
of this paper, can be classified according to their nature as follows:

1. tax measures — within the e-commerce project, VAT exemption was put in place for
consignments not exceeding the value of 22 euro. Customs duty exemption remained for
consignments with goods with value (in case of more goods, their aggregate value) not
exceeding the amount of 150 euro. The obliged entity always pays VAT during import
irrespective of the value of the goods in the consignment.

%5 Council Directive (EU) 2017/2455 of 5 December 2017 amending the Directive 2006/112/EC and Directive 2009/132/EC

as regards certain value added tax obligations for supplies of service and distance sales of goods.

Council of the European Union. Press release: VAT on electronic commerce: New rules adopted. 05.12.2017. [online]. [cit.

2024-08-16]. Accessible at: https://www.consilium.europa.cu/sk/press/press-releases/2017/12/05/vat-on-electronic-

commerce-new-rules-adopted/.

Communication of the Commission to the European Parliament, Council and the European Economic and Social

Committee — Customs Reform: Taking the Customs Union to the next level. COM (2023) 257 final, p. 1.

For details, see: Copenhagen Economics 2016. E-commerce imports into Europe: VAT and Customs treatment (Dovoz do

Europy v ramci elektronického obchodu: rezim DPH a colny rezim). 2023. [online]. [2024-07-27]. Accessible at:

https://copenhageneconomics.com/publication/e-commerce-imports-into-europe-vat-and-customs-treatment/.

BEUC - The European Consumer Organisation. Is it safe to shop on online marketplaces? 2021. [online]. [cit. 2024-07-

20].  Accessible at:  https://www.beuc.eu/sites/default/files/publications/beuc-x-2021-004 is it safe to shop on_

online_marketplaces.pdf.

%0 The Financial administration of the Slovak Republic. E-commerce. 2021. [online]. [cit. 2024-08-01]. Accessible at:
https://www.financnasprava.sk/sk/podnikatelia/clo-obchodny-tovar/ecommerce.
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2. customs measures — in the customs sphere, new measures were put into use which
focused on the simplification of customs clearance procedure on goods, since in
accordance with the newly implemented rules, such consignments require electronic
customs declaration with electronic signature. In terms of content, customs declarations
are noticeably less complicated and contain less data in comparison with the ,,standard*
customs declaration. As has already been mentioned, it is important to find a certain
balance to ensure that such measures do not result in any customs duty evasions.

Despite the fact that the above described measures can be considered an important step
forward to eliminate speculative activities and to simplify the procedure before the customs
authorities, these instruments have proved to be insufficient in practice. Tax and customs
measures in their complexity fail to address all challenges which are closely linked to e-
commerce. For this reason, new practices would be desirable to further facilitate the current
regime and to harmonize them with rules in the sphere of VAT for e-commerce.

Regardless of the fact that the Customs Reform of 2013, which introduced the Union
Customs Code,*! created a paperless, integrated and fully electronic environment for the
Customs, it is indispensable to take the Customs Union to the next level® and to face the
challenges resulting from e-commerce® The EU institutions are fully aware of the demand for
a sweeping reform of the Customs Union. On 17 May 2023, the Commission put forward the
most comprehensive reform of the Customs Union of the EU.3* Only practice will show,
whether the proposed reform is really comprehensive or not. Considering the fact that the
flexibility of legislative drafters is in many cases rather problematic, we are inclined to believe
that the pace of development and progress in this sphere will prove to the contrary and will
require further changes. Regardless of these circumstances, the proposed reform is understood
to be grounded on three fundamental principles subsumed under concrete measures:

1. Effective Customs Union — originates from the partial aim of the reform of the Customs
Union of the EU to introduce a more effective and efficient framework of cooperation
based on new partnership between the customs authorities of the EU and enterprises with
a view to lower the costs connected with the observance of customs legislation using
simplified and modern practices.

2. Geopolitical Customs Union — the Customs Union should be better prepared to protect
the financial interests of the EU and of its Member States, as well as the interests and
values in the area of security, protection of health, economy or environment, to coordinate
trade restrictions and to form international customs cooperation by pooling competences
and expertise at the central level. With the intention to achieve this ambition, the reform
attempts to introduce two key instruments:

- The EU Customs Authority: the main function of the EU Customs Authority is to pool
expertise and competences which are currently scattered throughout the EU with the
aim to lead, coordinate and support national customs authorities in the EU. The EU
Customs Authority will facilitate the supervision over the supply chains, and the
customs authorities at the EU level and at the national levels during controls of goods
at the external borders of the EU will act as a whole.

31 Regulation (EU) No. 952/2013 of the European Parliament and of the Council of 9 October 2013 laying down the Union

Customs Code.

Communication of the Commission to the European Parliament, Council and the European Economic and Social

Committee — Customs Reform: Taking the Customs Union to the next level. [COM (2020) 581 final].

33 Resolution on the 30t anniversary of the single market of 18 January 2023: celebrating achievements and looking towards
future developments [2022/3015(RSP)].

34 The Reform consists of several legislative proposals amending and supplementing those existing in the sphere of customs
and tax.

32
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- EU Customs Data Hub: the EU Customs Data Hub will collect, process, connect and
store all relevant data. Furthermore, it will also evaluate the risk at the EU level that
will ensure better protection of external borders of the EU. The creation of the EU
Customs Data Hub is a key factor and fundamental precondition that will simplify
procedures and lower the costs for the observance of customs legislation for
businesses and customs authorities. Customs authorities will access information via
direct connection to the EU Customs Data Hub instead of multiple national systems.

3. Agile and eternal Customs Union —among other things, the reform seeks to ensure the
flexibility of the Customs Union of the EU to adapt to changes in supply chains, be it with
regards to green or digital transformation. In this respect, the reform should introduce
tailor-made customs regime for electronic commerce capable of lowering the costs for
the observance of customs legislation related to electronic commerce processing and
safeguard full transparency for the consumers. Transparency will in turn simplify the
procedure of administrative formalities and eliminate useless bureaucracy.

Several additional remarks on planned measures in connection with the forthcoming reform
of the Customs Union of the EU will be brought to the fore. As a general rule, customs
authorities lack the resources to ensure the enforcement of rules of international trade with
regards to cross-border electronic commerce. For this reason, digital platforms should be
viewed as the so-called ,putative importers® (instead of consumers) who would take
responsibility for all customs formalities and payments.®

In addition to this, the revised Uniform Customs Code*® established a simplified method of
calculation of applicable import customs duties on goods with low value regarding distance
selling to customers.

It is expected that this simplified calculation method in combination with the use of the EU
Customs Data Hub (see above) shall compensate the eventual increased administrative costs
for the e-commerce regime. The method is constituted by a four-tier system of groups with
corresponding tariffs of customs duty ad valorem®’ at the level of 5 % (e.g. for toys and
household items), 8 % (e.qg. for products made of silk and glassware), 12 % (e.g. for cutlery and
electrical machines and devices) and 17 % (e.g. for footwear).*

Rules will thus become more comprehensible, and applied similarly as it is with international
partners, for instance in Canada. The EU anticipates that these measures will bridge the gap in
customs duties as described above. Since customs authorities will have access to relevant
information concerning all sales, new rules will significantly facilitate their work to ensure
compliance with production requirements. In the event customs authorities encounter any
problem related to a consignment, they will easily detect whether it is an isolated case or a
systemic error. Furthermore, the customs authorities shall also play a vital role in the
enforcement of new rules related to responsibility as stipulated in the Digital Services Act.%

Last but not least, new rules should also delimitate the allocation of responsibility in the
process of import to attain higher transparency in e-commerce. Consumers will receive transparent

% Platforms will be responsible for ensuring that distance sellers are affiliated with producer responsibility organizations

related to goods which require extended responsibility of producers to guarantee equal conditions as pertain to other sellers.

3% Council Regulation (EEC) No. 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common
Customs Tariff.

87 Customs duty levied as a percentage of the value of imported goods or services, not based on their weight or number of
items.

38 The author Grainger (2024) deals with customs tariffs and the use of assistive technologies that can contribute

to customs clearance.

3 Regulation of the European Parliament and of the Council (EU) 2022/2065 of 19 October 2022 on Single Market for Digital
Services and amending the Directive 2000/31/EC (Digital Services Act) (Text with EEA relevance) (OJ EU L 277,
27.10.2022, pp. 1 — 102).
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information on overall costs on their online purchase which will be paid en bloc, as is the case with
VAT. Moreover, greater certainty will be provided that the products they purchase are harmless
to them and to the environment, which will, in turn, stimulate the producers to sustainable
production.

The reform will be gradually implemented during the following 10 to 15 years. This will
safeguard the consolidation of the reform of 2016 prior to any benefits of the new module begin
to materialize and without any distortions to customs operations. A major challenge for the
future will also be the implementation of Al into customs processes.*

As the debates with regards to the final contours of the EU Customs Union reform are still
pending, it is difficult to predict the date when all above mentioned measures are implemented
in practice. In conclusion, we express our concerns that the adopted measures will not fully
reflect the trends of the period when they become applicable.

V. CONCLUSION

Even after half a century after its creation, the Customs Union of the EU remains a crucial
factor of European integration. It serves as a pillar of the single market and of its regulatory
framework oriented towards green and digital transformation. Recent dramatic changes in
geopolitics and world economy have transformed global trade and intensified the need to
modernize the Customs Union of the EU and its regulatory framework, including its framework
of management. Due to this, vigorous discussions are ongoing on how to reform the current
shape of the Customs Union of the EU.

One of the most pressing problems of the present day in this sphere seems to be issue of e-
commerce and its related aspects. Especially e-commerce and the changes brought by it in the
structure of trade fetched in new challenges in the sphere of customs duties. Owing to this, we
set our aim out in the introductory part of this paper - to evaluate the impact of the change in
the form of trade on the form of the Customs Union, to identify the fundamental shortcomings
in the legislation and to outline the forthcoming development tendencies in this area and the
hypothesis - traditional customs law institutes are able to adapt to new challenges in e-
commerce - the truth of which we verified.

The implementation of e-commerce solutions in the business environment undoubtedly
influences the essence of Customs Law. This is evidenced by several initiatives taken by EU
legislators which seek to respond to some challenges arising from the e-commerce sphere. The
development of Customs-law regulation in this regard is far from complete and gradually
progresses.

For the time being, customs authorities are as yet unprepared to deal with the increased
volume of goods and customs declarations and the implementation of customs controls appears
to be inefficient. Despite the changes introduced in the package of measures with regards to
VAT for electronic commerce applicable as of 1 July 2021, which were intended to combat VAT
frauds and are an indispensable part of the abuse of VAT exemption at import, certain problems
and undervaluing still endure, especially with regards to splitting of consignments with the view
to evade import duty payment. These facts led us to the conclusion that our hypothesis was not
confirmed, because traditional customs institutes cannot address all the challenges brought
about by the booming e-commerce

That is why it is high time to adopt an adequate reflection at the EU level. The Customs
Union Reform presented by the Commission in May 2023 is grounded on the introduction of

4 CAO, Q., & ZHENG, X. Application of Artificial Intelligence Technology in the Supervision of Customs
Clearance Machine Inspection. World Customs Journal, 2024, vol. 18, no. 2, pp. 51-76.
https://doi.org/10.55596/001c.122754.
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various strategic measures (especially the EU Customs Authority and the EU Customs Data
Centre) that represent a milestone in the development of this international economic integration.
Many refer to this proposed reform as the most ambitious and complex attempt to prepare the
Customs Union for the forthcoming decades, to strengthen the status of custom authorities of
the EU to better serve the EU, its citizens and businesses and this way create a genuine union
of EU customs authorities that would act as a whole.

All the above analysed measures can, in our opinion, significantly contribute to more
effective system of customs duty collection, however, the question of applicability of these
rules in relation to the authorities of third countries whose cooperation is crucial, remains
unresolved. What matters most is the assistance and cooperation across the states, the territories
of which create the territorial framework of the Customs Union of the European Union. In the
event this would not suffice, as the case is now, no significant improvement can be expected
for the time to come.

This paper attempted to outline several problematic issues related to electronic commerce
and address new challenges and offer solutions with the perspective for the future that the
Customs Union would provide for unanimous and unproblematic application of the principle
of movement of goods in a safe and transparent manner.
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VEC/TOVAR S DIGITALNYMI PRVKAMI A
SPOTREBITELSKE ZMLUVY S DIGITALNYM PLNENIM*

ITEM/GOODS WITH DIGITAL ELEMENTS AND
CONSUMER CONTRACTS WITH DIGITAL FULFILLMENT

Viadimir Fili¢ko?
https://doi.org/10.33542/S1C2025-2-02

ABSTRAKT

Predlozeny clanok je venovany novym pravaym institutom spotrebitel'ského prava, ktoré boli
Zavedené do pravneho poriadku Slovenskej republiky v ostatnom obdobi. Tymito institutmi su
Specifické druhy veci — Veci s digitalnym obsahom a s tym bezprostredne suvisiace osobitné
druhy zmluv — spotrebitelské zmluvy s digitilnym plnenim, ktorych uprava v podmienkach
Slovenskej republiky doposial absentovala a ktorda bola realizovana v procese znacne
oneskorenej transpozicie dvoch novych smernic Europskej unie, a t0o Smernice o digitilnom
obsahu (,, Digital Content Directive”) a Smernice 0 predaji tovaru (,,Sale Goods Directive ).
Transpozicia uvedenych smernic bola realizovana novelizaciou Obcianskeho zakonnika, ako i
prijatim uplne nového zdkona o ochrane spotrebitela, ktorého cast paragrafového znenia autor
podrobuje analyze ako i kompardcii SO znenim a najmd harmonizacnymi cielmi vytycenymi
Eurépskou uniou v predmetnych smerniciach.

ABSTRACT

The presented article is dedicated to the new legal institutes of consumer law, which were
introduced into the legal order of the Slovak Republic in the last period. These institutes are
specific types of things - things with digital content and specific types of contracts directly
related to them - consumer contracts with digital performance, the regulation of which has so
far been absent in the conditions of the Slovak Republic and which was implemented in the
process of significantly delayed transposition of two new directives of the European Union,
namely Directive on digital content ("Digital Content Directive™) and the Sale Goods Directive
("Sale Goods Directive™). The transposition of the aforementioned directives was carried out
by amending the Civil Code, as well as by adopting a completely new law on consumer
protection, part of the wording of which the author subjects to analysis and comparison with
the wording and especially the harmonization goals set by the European Union in the directives
in question.

1. UVOD

Eurdpska tinia bola zalozena, okrem iného, na koncepcii spolo¢ného trhu, ktory ma odstranit’
obchodné prekdzky medzi jednotlivymi c¢lenskymi Stdtmi eurdpskeho spolocenstva.
Zohladnujuc prichod digitalnej doby, Eurdpska tnia reagovala na uvedent zmenu vo vyvoji

1 Prispevok je Giastkovym vystupom projektu VEGA 1/0431/23 ,,Konkurencia zdujmov spotrebitel'ov a obchodnikov pri

dodavani digitalneho obsahu a digitalnych sluzieb na jednotnom digitalnom trhu s dérazom na pravne a ekonomické
aspekty®.

2 JUDr.,, PhDA,VUniverzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta, Slovenska republika
Pavol Jozef Safarik University in KoSice, Faculty of Law, Slovak Republic.
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spolo¢nosti a zacCala usilovat’ o vytvorenie jednotného digitdlneho trhu, ktory umozni d’alsiu
podporu hospodarstva, znizi vplyv a zat'azenie Zivotného prostredia, ale v neposlednom rade
zvysi kvalitu Zivota obanov EUS,

Digitalizacia, ako stale nova forma interakcie, zaznamenala v ostatnom obdobi vyznamny
progres. Tento progres bude bezpochyby napredovat’ aj v d’alSom obdobi.

Rozmach digitalizacie si vyziadal regulaciu pravnych vzt'ahov, ktoré vznikaju v digitdlnom
prostredi®. Zavizky, obsahom ktorych je poskytovanie digitalneho obsahu alebo digitalnych
sluZzieb neboli doposial’ komplexne upravené na eurdpske;j a ani (nielen) nasej narodnej Girovni®.
Na zavizky, obsahom ktorych bolo poskytovanie digitdlneho obsahu alebo digitalnej sluzby
bolo doposial nevyhnutné podporne, ¢i analogicky pouzit pravnu upravu niektorych
zmluvnych typov — najmé kupnej zmluvy, zmluvy o diele s nehmotnym vysledkom, pripadne
najomnej zmluvy, pripadne ich relevantné Casti, tykajuce sa predovsetkym akosti tovaru, vad
tovaru a z toho plynticej zodpovednosti®.

Na potrebu regulacie pravnych vzt'ahov vznikajucich v digitdlnom prostredi medzi prvymi
reagovala prave Eurdpska tnia, ktora diia 20. maja 2019 prijala dve vyznamné spotrebitel’ské
smernice tykajtce sa a upravujuce uvedené pravne vztahy, a to:

1. Smernicu Eurdpskeho parlamentu a Rady (EU) 2019/770 o uréitych aspektoch tykajucich
sa zmlav o dodavani digitalneho obsahu a digitalnych sluzieb (,,Digital Content Directive”)
(d’alej len ,,Smernica o digitalnom obsahu®) a

2. Smernicu Eurdpskeho parlamentu a Rady (EU) 2019/771 o uréitych aspektoch tykajicich
sa zmliv o predaji tovaru, ktorou sa meni nariadenie (EU) 2017/2394 a smernica 2009/22/ES a
zruSuje smernica 1999/44/ES (,,Sale Goods Directive) (d’alej len ,,Smernica o predaji tovaru®);

Obe smernice su pomerne Siroko koncipované a riesia rozsiahlu tpravu, i ked’ obsahovo ide
len ourcité ciastkové otazky problematiky spotrebitel'ského prava. Boli pripravované,
diskutované a aj prijaté spolocne, pricom ich pravidla st v prekryvajicich sa a stvisiacich
oblastiach vzajomne prepojené’.

KOROMHAZ P.: Elektronické zdravotnictvo ako predpoklad pre poskytovanie zdravotnych sluZieb v prostredi jednotného

digitdlneho trhu EU. In: MMK 2023: recenzovany sbornik ptispévka medzinarodni védecké konference. Hradec Kralové:

MAGNANIMITAS, 2023, ISBN 978-80-87952-39-9. s. 341-346.

Blizsie pozri napr.. BACAROVA, R. Ustavnopravne kolizie ochrany vysledkov tvorivej dusevnej &innosti v digitalnom

svete. In: Kogické dni sikromného prava : recenzovany zbornik vedeckych prac. - Kogice : Univerzita Pavla Jozefa Safarika

v Kosiciach, 2021. s. 441-458. ISBN 978-80-574-0024-0.

BACAROVA, R. Protichodné zaujmy subjektov autorského prava ako pri¢ina konfliktov v autorskom prave na digitalnom

jednotnom trhu eurdpskej tnie. In: ADAMOVA, Z. (ed.): Nové technoldgie, internet a dusevné vlastnictvo 4. TYPI

UNIVERSITATYS TYRNAVIENSIS, spolo¢né pracovisko Trnavskej univerzity v Trnave a Vedy, vydavatel'stva SAV v

Bratislave, 2020. 232 s. ISBN 978-80-568-0329.

COLLAK, J.: Ml¢anie alebo ne¢innost’ ako pravny tikon: niekolko tivah o ob&ianskom prave vo svete internetu alebo

(ne)jasny systém "stithlasu a nestihlasu". In: Kosické dni sikromného prava : recenzovany zbornik vedeckych prac. Kosice:

Univerzita Pavla Jozefa Safarika v Kogiciach, 2016, ISBN 978-80-8152-400-4. s. 32-41.

KUSNIRIKOVA M. in. HRABCAK M. et. al.: Blockchain technolégia ako &initel’ (faktor) ovplyviujuci sadasnt podobu

prava /= Blockchain Technology as the Factor Influencing the Current Form of Law Ladislav Hrabcdk ... [et al.] ; recenzenti

Miroslav Strkolec, Michal Radvan. - 1. vyd. - Kosice : Univerzita Pavla Jozefa Safarika v Kogiciach, 2021. - 114 s., - ISBN

9788081529795, - ISBN (elektronické) 9788081529832.

Ciastone na ne pamitala napriklad smernica o pravach spotrebitel’a &. 2011/83/EU, ktora bola do nagho doméceho prava

prevzata vo forme samostatného spotrebitel'ského zdkona — zak. ¢. 102/2014 Z. z. o ochrane spotrebitel’a pri predaji tovaru

alebo poskytovani sluzieb na zaklade zmluvy uzavretej na dialku alebo zmluvy uzavretej mimo prevadzkovych priestorov

predavajiuceho a o zmene a doplneni niektorych zakonov, v zneni neskorsich predpisov, ta viak regulovala len uzatvaranie

zmlv na dialku a mimo obchodnych priestorov prevadzkovatel'a vo vSeobecnosti.

6 DULAKOVA JAKUBEKOVA D.: Predaj tovaru v obchode v kontexte s novou spotrebitel'skou smernicou o predaji tovaru
- €. 2019/701. In: Paneurdpske pravnické listy, ro¢nik II., rok 2019, ¢islo 2, ISSN 2644-450X.

7 ADAMOVA Z.,NOVOTNA M. Slovensko na ceste k harmonizécii digitalneho zmluvného prava. In: JURCOVA M. (ed.):

Digitalne platformy. VEDA vydavatel'stvo Slovenskej akadémie vied, 2023. 60 s. ISBN 978-80-224-2039-6.
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Hlavnym vedeckym cielom predkladaného prispevku je poukazat’ na proces a vysledok
transpozicie Smernice o digitalnom obsahu do pravneho poriadku Slovenskej republiky, a to
prostrednictvom nového zdkona o ochrane spotrebitel'a a novelizacie Obcianskeho zakonnika.
Tento ciel’ zahfna:

- analyzu hmotnopravnych aspektov novej pravnej tpravy digitalneho plnenia,

- komparaciu medzi slovenskou pravnou Upravou a Smernicou O digitalnom obsahu a
Smernicou o predaji tovaru,

- hodnotenie miery stiladu medzi transpoziciou a harmonizaénymi cielmi EU a

- identifikaciu aplikacnych problémov a parcialnych otazok, ktorym bude potrebné venovat’
zvySenu pozornost’ v budicnosti.

Sekundarnym ciel'om je identifikovat’ hlavné legislativne novoty, ktoré boli v Slovenske;j
republike implementované ako dosledok prijatia predmetnych smernic a vyhodnotit’ ich dosah
na ochranu spotrebitel’a.

Metodologia predkladaného ¢lanku vychddza z kombindcie viacerych pravno-vednych
vyskumnych metdd, ktoré umoznili uchopenie témy transpozicie smernic Eurdpskej tnie do
slovenského pravneho poriadku. Zakladom bola analytickd metdda, prostrednictvom ktorej
autor podrobil rozboru prislusné ustanovenia Smernice o digitdlnom obsahu a Smernice o
predaji tovaru, ako aj novelizované ustanovenia Obcianskeho zdkonnika a nového zakona o
ochrane spotrebitel'a. Komparativna metdoda bola pouZzitd pri porovnani pravnej Upravy v
Slovenskej republike s tpravou dotknutych smernic, ako aj pri hodnoteni suladu s ciel'mi
smernic. Deskriptivna metéda umoznila systematické predstavenie novych pravnych instititov
a sluzila na vyklad a interpretaciu jednotlivych pravnych pojmov a instititov. V neposlednom
rade autor vyuzil kritickil a hodnotiacu metddu na identifikéciu nedostatkov v legislativnom
procese a na formulovanie zaverov tykajucich sa kvality transpozicie a miery pravnej istoty pre
spotrebitel'ov a obchodnikov v digitdlnom prostredi.

Hlavnymi ciel'mi prijatia citovanych smernic, vo vztahu k predmetu skiimania, je ul'ahcenie
integracie digitilneho rozmeru do vnutorného trhu EU arozvoj cezhraniéného obchodu
v oblasti digitalneho trhu®.

Smernice si taktiez kladt za ciel’ zabezpecenie lepSieho pristupu spotrebitel'ov k digitalnemu
obsahu a digitdlnym sluzbam a ul'ahéenie dodévania digitdlneho obsahu a digitalnych sluzieb
pre podniky®.

Smernice maju byt prostriedkom vytvorenia skutocného jednotného digitalneho trhu,
zvysenia pravnej istoty osob interaktujucich na digitdlnom trhu a zniZzenia transakénych
nakladov, najmi pre malé a stredné podniky?®.

Ucelom prijatia uvedenych smernic je umoZnenie vyuzitia plného potencialu vnitorného
trhu vytvorenim pravneho ramca, ktory umozni bezproblémovy pristup k cezhraniénému
predaju tovaru vratane transakcii elektronického obchodu®! a ulahéit’ podnikom dodavanie
digitalneho obsahu a digitalnych sluzieb v celej Eurdpskej unii prostrednictvom poskytnutia
stabilného zmluvného prava pri dodavani digitadlneho obsahu alebo digitalnych sluzieb vo
vSetkych clenskych Statoch, najma predidenim pravnej fragmentécii, ktord by inak vznikala
zavadzanim novych vnutroStatnych pravnych predpisov Specificky upravujicich digitalny
obsah a digitalne sluzby v jednotlivych &lenskych §tatoch??.

. odovodnenie Smernice o predaji tovaru.
. odévodnenie Smernice o0 digitalnom obsahu.
. od6vodnenie Smernice o0 digitalnom obsahu.
. odoévodnenie Smernica o predaji tovaru.
. od6vodnenie Smernice o0 digitalnom obsahu.
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Prostriedkom zabezpe€enia vysokej urovne ochrany spotrebitel'ov ma byt najma jednotna
a harmonizovana uprava prava pre dodavanie digitalneho obsahu®®,

Prva z vysSie uvedenych smernic, t. j. Smernica o digitdlnom obsahu, upravuje niektoré
aspekty zmluv o poskytovani digitadlneho obsahu a digitadlnych sluzieb, uzatvaranych
medzi obchodnikmi‘*, v anglickej jazykovej verzii ,,trader“®® (t. j. smernica v tomto pripade
upustila od v§eobecne pouzivaného pojmu ,,predavajiici &i ,,podnikatel*) a spotrebitelmi'®.

Smernica o digitalnom obsahu, ako vyplyva zo samotného nazvu, sa tyka poskytovania
digitalneho obsahu a digitalnych sluzieb. Zakladnym predmetom jej upravy je najma uprava:

a) pravidiel posudzovania stuladu digitalneho obsahu alebo digitalnej sluzby so zmluvou,
b) prostriedkov napravy v pripade absencie takéhoto suladu,

c) prostriedkov napravy v pripade nedodania digitalneho obsahu alebo digitalnej sluzby,
d) predpokladov na uplatnenie prostriedkov napravy a

e) Uprava pravidiel zmeny digitalneho obsahu alebo digitalnej sluzby.

Predmet regulacie v poradi druhej smernice - Smernice o predaji tovaru je podstatne $irsi
ako je oblast’ digitalizacie, ked’ze sa uvedena smernica vztahuje na vSetky zmluvy o predaji
tovaru a to bez ohl'adu na to, ¢i su uzatvorené za fyzickej pritomnosti (v predajniach), online
alebo prostrednictvom inych prostriedkov predaja na dialku, pri¢om sa rovnako vztahuje nie
len na akykol'vek bezny tovar, ale aj na tovar s digitalnym prvkom?’, tovar s predinstalovanym
softvérom (napr. smartfon, pocita¢ a pod.), ako i tovar, ktory je pripojeny k digitalnej sluzbe,
pokial’ je digitalny prvok potrebny na to, aby tovar plnil svoje funkcie a bol ponukany v ramci
tej istej kiipnej zmluvy.

Predmetom Upravy Smernice o predaji tovaru je najma vymedzenie:

a) poziadaviek na kiipne zmluvy uzatvarané medzi predavajicimi a spotrebitel'mi,
b) pravidiel posudzovania suladu tovaru so zmluvou,

c) prostriedkov napravy v pripade nestiladu so zmluvou,

d) postupov na uplatnenie prostriedkov napravy, ako aj obchodnych zaruk®®,

Z hladiska pristupu k regulacii zmluvnych vzt'ahov tykajucich sa digitdlneho plnenia sa
popri univerzalnom pristupe, ktory bol zvoleny zo strany EU objavujt aj navrhy na sektorovo
Specifickl regulaciu online trhu. Spotrebitelia ¢elia roznym rizikdm a maja odlisné potreby v
zéavislosti od konkrétnych trhov, ako su socidlne média, streamovacie platformy ¢i cloudoveé
sluzby. Preto je potrebné zvazit, ¢i univerzalny pristup Smernice o digitdlnom obsahu je

13 8. odévodnenie Smernice o digitdlnom obsahu.

14 ¢l. 2 ods. 5 Smernice o digitilnom obsahu: ,,obchodnik* je akakol'vek fyzické alebo pravnickéa osoba bez ohl'adu na to, ¢i

je v sukromnom alebo verejnom vlastnictve, ktora v siivislosti so zmluvami, na ktoré sa vztahuje tato smernica, kona na

ucely, ktoré sa tykaju jej obchodnej alebo podnikatel'skej ¢innosti, remesla alebo povolania, a to aj prostrednictvom inej

osoby konajucej v jej mene alebo z jej poverenia.

‘trader’ means any natural or legal person, irrespective of whether privately or publicly owned, that is acting, including

through any other person acting in that natural or legal person’s name or on that person’s behalf, for purposes relating to

that person’s trade, business, craft, or profession, in relation to contracts covered by this Directive.

¢l. 2 ods. 6 Smernice o digitalnom obsahu: ,,spotrebitel je akakol'vek fyzicka osoba, ktora v suvislosti so zmluvami, na

ktoré sa vzt'ahuje tato smernica, kona na ucely, ktoré sa netykaju jej obchodnej ani podnikatel'skej ¢innosti, remesla ani

povolania.

napr. inteligentna pracka alebo inteligentné hodinky.

18 Blizsie pozri DULAKOVA JAKUBEKOVA D.: Predaj tovaru v obchode v kontexte s novou spotrebitel’skou smernicou o
predaji tovaru - ¢. 2019/701. In: Paneurdpske pravnické listy, roénik II., rok 2019, ¢islo 2, ISSN 2644-450X.

15

16
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dostatocny a ¢i by nebolo vhodné ho doplnit’ o osobitné pravidla pre jednotlivé segmenty
digitalneho trhu®®.

I1. TRANSPOZICIA SMERNICE O DIGITALNOM OBSAHU

Smernica o digitalnom obsahu a Smernica o predaji tovaru boli prijaté v rezime uplnej
harmonizécie, ktorej podstata spociva v tom, Ze ¢lenské Staty pri implementacii smernice nesmu
zachovat’ ani zaviest vo svojom vnutroStaitnom prave ustanovenia, ktoré sa odchyl'uji od
ustanoveni implementovanej smernice.

Uvedené smernice mali byt transponované do vnutrostatnych pravnych poriadkov ¢lenskych
Statov Europskej unie do 1. jula 2021.

V podmienkach Slovenskej republiky k tomuto doslo so zna¢nym oneskorenim (trojroénym
omeskanim). So znaCnym oneskorenim bol schvéileny uz samotny navrh nového zdkona
0 ochrane spotrebitel’a, ktorym malo ddjst’ k transpozicii Smernice o digitdlnom obsahu. Tento
bol schvéaleny Narodnou radou Slovenskej republiky dia 20. jina 2023. Zaroven bol vSak tento
navrh 10. jula 2023 vrateny Prezidentkou Slovenskej republiky Nérodnej rade Slovenskej
republiky na opitovné prerokovanie®.

Napriek uvedenému bol novy zdkon o ochrane spotrebitela konecne schvaleny dia
24.04.2024 a dia 01.07.2024 nadobudol u¢innost’.

Slovenska republika transponovala Smernicu o digitalnom obsahu ako posledna zo vsetkych
&lenskych statov EU prostrednictvom tplne nového zédkona na ochranu spotrebitela — zdkona
¢. 108/2024 Z. z. o ochrane spotrebitel'a a o zmene a doplneni niektorych zdkonov (d’alej aj
,,novy zakon o ochrane spotrebitel’'a), ktory nahradil doposial’ platny a u¢inny zakon 0 ochrane
spotrebitel'a®!, ako i zakon o ochrane spotrebitel’a pri predaji tovaru alebo poskytovani sluZieb
na zéklade zmluvy uzavretej na dial’ku alebo zmluvy uzavretej mimo prevadzkovych priestorov
predévajuceho?® a vyznamne sa dotkol aj ipravy Obgianskeho zdkonnika.

Okrem transpozicie Smernice o digitalnom obsahu bola cielom prijatia nového zékona
0 ochrane spotrebitela taktieZ transpozicia Smernice o predaji tovaru, ako i1 Smernice
Eurdpskeho parlamentu a Rady (EU) 2019/2161 z 27. novembra 2019, ktorou sa menia
smernica Rady 93/13/EHS a smernice Eurdpskeho parlamentu a Rady 98/6/ES, 2005/29/ES a
2011/83/EU, pokial’ ide o lepsie presadzovanie a moderniziciu predpisov Unie v oblasti
ochrany spotrebitel’a (tzv. moderniza¢na smernica).

Ciel'om takto rozsahovo aj obsahovo vel'mi Sirokej novelizacie bolo nie len zosuladenie
spotrebitel’skej upravy s uniovym pravom, ale i realizacia zmien smerom k zjednocovaniu
v sucasnosti odvetvovo rozdrobenej spotrebitel'skej ipravy a su¢asne jej modernizacii®.

Pre porovnanie mozno uviest’, Ze transpozicia Smernice o digitdlnom obsahu v Spanielsku
bola uskuto¢nena osobitnym zakonom ¢&. 7/2021 (Royal Decree-Law RDL 7/2021) zo dna 27.

19 WISNIEWSKA, K., PALKA, P., The impact of the Digital Content Directive on online platforms’ Terms of
Service, Yearbook of European Law, Volume 42, 2023, Pages 388—406.

20 Za zmienku stoji fakt, ze vyhrady prezidentky sa nijako netykali transpozi¢nej ¢asti navrhovaného pravneho predpisu, ba
dokonca ani otdzok suvisiacich s ochranou spotrebitel’a, ¢i otdzkou regulacie jednotného digitadlneho trhu, ale tieto
smerovali voci Casti nadvrhu zékona, ktorym maju byt novelizované ustanovenia zékona ¢. 40/1964 Zb. Ob¢iansky zdkonnik
v zneni neskor$ich predpisov, ktoré sa tykaju prav na ochranu osobnosti.

2L zakon &. 250/2007 Z. z. o ochrane spotrebitel’a a o zmene zakona Slovenskej narodnej rady &. 372/1990 Zb. o priestupkoch

v zneni neskorsich predpisov.

zakon €. 102/2014 Z. z. o ochrane spotrebitel’a pri predaji tovaru alebo poskytovani sluzieb na zaklade zmluvy uzavretej

na dialku alebo zmluvy uzavretej mimo prevadzkovych priestorov predavajiuceho a o zmene a doplneni niektorych

zakonov.

2 ADAMOVA Z., NOVOTNA M. Slovensko na ceste k harmonizécii digitalneho zmluvného prava. In: JURCOVA M. (ed.):
Digitalne platformy. VEDA vydavatel'stvo Slovenskej akadémie vied, 2023. 58 s. ISBN 978-80-224-2039-6.
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aprila 202124, v Taliansku bol v procese transpozicie novelizovany spotrebitel'sky kodex
(Consumer Code, Legislative Decree No. 206) a transpozicia bola realizovana 4. novembra
20212, v Portugalsku bol diia 18. oktébra 2021 prijaty osobitny zakon ¢&. 84/2021%,

I11. VEC - TOVAR S DIGITALNYMI PRVKAMI

Zakladnou kategoriou, ktora bola implementovana do eur6épskeho a v konecnom dosledku
i slovenského prava Smernicou o digitalnom obsahu je institut tovaru s digitalnymi prvkami,
ktory predstavuje uplne novy a Specificky druh veci.

Tovarom s digitalnymi prvkami sa v zmysle Smernice o digitdlnom obsahu?’ rozumie
akykol'vek hmotny hnutel'ny predmet, ktory:

a) obsahuje digitalny obsah, alebo

b) obsahuje digitalnu sluzbu (napr. DVD, smartfon, pocitac), alebo

C) je s digitalnym obsahom alebo digitalnou sluzbou prepojeny takym sposobom, Ze absencia
uvedeného digitalneho obsahu alebo digitalnej sluzby by branila tovaru plnit jeho funkcie?®.2°

Jedna sa najmé o pocitaCové programy, aplikacie, video subory, audio subory, hudobné
subory, digitalne hry, elektronické knihy (e-knihy) alebo iné elektronické publikacie, ale aj
digitadlne sluzby, ktoré umoziluju vytvéaranie, spracuvanie, pristup alebo uchovévanie dat
v digitalnej forme vratane softvéru ako sluzby, napriklad vymenu video suborov a audio
suborov alebo hostitel'ské sluzby pre iné subory, textové editory alebo hry pontikané v prostredi
kumulovanych serverovych vypoétov (cloud comuting) a socialnych médii¥.

Digitalnym obsahom sa v zmysle Smernice o digitalnom obsahu povazuji data, ktoré sa
vyprodukujii a dodavaju v digitalnej forme3l. MézZe sa teda jednat napriklad o hudbu, video,
pocitacova hru a podobne.

Z predmetného vymedzenia pojmu digitalny obsah mozno vyvodit’ zaver, podla ktoré¢ho
podmienky produkcie a dodania obsahu v digitalnej forme musia byt splnené kumulativne.
Nepostacuje teda vyprodukovat’ data digitalne a tieto dodat’ vo fyzickej forme (napr. tlaceny
telefonny zoznam, alebo vytlatena databédza), ale taktiez dodanie tychto dat musi byt
realizované digitalnou formou.

Za digitalnu sluzbu je v zmysle Smernice o digitalnom obsahu povazovana sluzba, ktora
spotrebitelovi umoziuje:

a) vytvarat, spracuvat’ alebo uchovavat’ tdaje v digitalnej forme alebo mat’ k takymto
udajom pristup (napr. cloudove ulozisko), ako 1 sluzba, ktora

% AMAYUELAS, Esther Arroyo. The Implementation of the EU Directives 2019/770 and 2019/771 in Spain. Journal of
European Consumer and Market Law, 2022, 11.1.

% DE FRANCESCHI, Alberto. Italian Consumer Law after the Transposition of Directives (EU) 2019/770 and
2019/771. Journal of European Consumer and Market Law, 2022, 11.2.

% CARVALHO, Jorge Morais. The Implementation of the EU Directives 2019/770 and 2019/771 in Portugal. Journal of

European Consumer and Market Law, 2022, 11.1.

¢l. 2 bod 3. Smernice o digitalnom obsahu.

V zmysle ¢lanku 3 ods. 4. sa v§ak Smernica o digitdlnom obsahu neuplatiiuje na digitalny obsah alebo digitalne sluzby,

ktoré su stucast'ou tovaru alebo su s nim prepojené takym spdsobom, ze absencia uvedeného digitdlneho obsahu alebo

digitalnej sluzby by branila tovaru plnit’ jeho funkcie a ktoré sa poskytuju spolu s tovarom na zaklade kipnej zmluvy

tykajticej sa tohto tovaru bez ohl'adu na to, ¢i takyto digitalny obsah alebo digitalnu sluzbu dodava predavajuici alebo tretia

strana.

Clanok 2 ods. 3. Smernice o digitidlnom obsahu.

3% ADAMOVA Z., NOVOTNA M. Slovensko na ceste k harmonizécii digitalneho zmluvného prava. In: JURCOVA M. (ed.):
Digitalne platformy. VEDA vydavatel'stvo Slovenskej akadémie vied, 2023. 61 s. ISBN 978-80-224-2039-6.

31 Clanok 2 bod 1. Smernice o0 digitalnom obsahu.
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b) vymenu udajov v digitalnej forme (napr. WhatsApp, Viber) alebo akukol'vek inu
interakciu s idajmi v digitalnej forme, ktoré nahrava alebo vytvara spotrebitel’ alebo ini
pouzivatelia uvedenej sluzby (napr. Facebook, Instagram, YouTube a pod.)®’;

V uvedenej suvislosti je potrebné poukézat’ na skutocnost’, ze Smernica o digitalnom obsahu
sa uplatiluje nezavisle od média pouzitého na prenos digitalneho obsahu alebo digitalnej sluzby
alebo na poskytnutie pristupu k nim.

Do rozsahu jej posobnosti patria aj na ¢isle nezavislé sluzby interpersonalnej komunikécie
(napr. WhatsApp, Viber), hoci pristup na internet a iné elektronické komunikacné sluzby su
Z jej pdsobnosti vylucené?,

Smernica o digitdlnom obsahu sa naopak neuplatiuje na digitalny obsah alebo digitalne
sluzby, ktoré su sucastou tovaru alebo s s nim prepojené takym spdsobom, ze by absencia
uvedeného digitalneho obsahu alebo digitalnej sluzby branila tovaru plnit’ jeho funkcie a ktoré
sa poskytuju spolu s tovarom na zaklade kiupnej zmluvy tykajucej sa tohto tovaru bez ohl'adu
na to, ¢i takyto digitalny obsah alebo digitalnu sluzbu dodava predavajuci alebo tretia strana
(napr. inteligentna pracka alebo inteligentné hodinky, smartfon, poéita¢ a pod.)®*.

Ak sa vSak tovar a softvér ponukaju samostatne (napr. spotrebitel si do svojho
smartfonu/pocitaca stiahne aplikaciu, ktora nebola predinstalovand), na sulad tohto softvéru sa
budu vztahovat’ pravidla Smernica o digitalnom obsahu.

V procese transpozicie Smernice o digitalnom obsahu do nasho vnutrostatneho pravneho
poriadku doslo k odchyleniu sa od zdkladného pojmu tovar s digitdlnym plnenim, ktory pouziva
Smernica o digitalnom plneni, ktory v intenciach tuzemskej upravy vyjadruje pojem vec
s digitalnym plnenim.

Definicia pojmu vec s digitalnymi prvkami je v podmienkach Slovenskej republiky
upravena vnovom § 119a Obgianskeho zikonnika®®, ktory je obsahovo zhodny a znenim
takmer totozny s vymedzenim pojmu tovar s digitadlnym plnenim vymedzenym v Smernici
0 digitdlnom obsahu. Jedinym markantnym rozdielom je uz spomenuté pouzitie pojmu ,,tovar
v Smernici o digitalnom obsahu a pojmu ,,vec* v novej slovenskej uprave®°.

Vecou s digitalnymi prvkami®’ je ,, akdkolvek hnutelnad vec, ktord obsahuje digitalny obsah
alebo digitalnu sluzbu alebo je s digitalnym obsahom alebo digitalnou sluzbou prepojend takym
sposobom, Ze absencia digitalneho obsahu alebo digitalnej sluzby by branila tomu, aby vec
plnila svoje funkcie “.

MobzZe sa jednat’ napr. o inteligentné hodinky, ktoré mozu svoje funkcie plnit' iba
prostrednictvom aplikacie, ktoru si spotrebitel’ nainstaluje do svojho mobilného telefonu.
Aplikacia by potom bola prepojenym digitalnym prvkom. Kategoéria veci s digitalnymi prvkami
Vv sebe teda inkorporuje bezné hmotné veci, ktoré obsahuju digitalny obsah alebo sluzbu, pricom
aby bolo mozné povazovat’ tovar za tovar s digitalnymi prvkami, musi byt splnena jedna
Z dvoch podmienok. Bud’ by absencia digitalneho obsahu alebo digitalnej sluzby sposobila, ze

32
33
34

Clanok 2 bod 2 Smernice o digitalnom obsahu.

Clanok 3 ods.5 pism. b) Smernice o digitdlnom obsahu.

Clanok 3 ods. 4 Smernice o digitalnom obsahu.

V takom pripade sa na vzniknuté otazky bude aplikovat’ Smernica o predaji tovaru. To teda znamena, ze spotrebitelia budu
mat pravo na zdkonnu zaruku na predin$talovany softvér (smartfonu, pocitaca a pod.), ak sa nedoda bezpecnostna zaplata
alebo sa nedodaju aktualizacie.

zakon ¢. 40/1964 Zb. Obéiansky zakonnik v zneni neskorsich predpisov.

Za zmienku stoji fakt, Ze novy zakon ¢. 108/2024 Z. z. 0 ochrane spotrebitel'a a 0 zmene a doplneni niektorych zédkonov
naopak pouziva pojem tovar, ktorym je v zmysle § 2 ,, akdkolvek hmotnd hnutelna vec, tovarom je aj elektrina, voda alebo
plyn, ktoré su na predaj v obmedzenom objeme alebo v urcenom mnozstve, a hmotny nosic, ktory slizi vylucne ako nosi¢
digitalneho obsahu, najmd CD, DVD, USB kluc a pamdtova karta .

87§ 119a ods. 1 Obgianskeho zakonnika.

35
36
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tovar nie je mozné pouzivat so vSetkymi vymienenymi alebo oCakavanymi funkciami (napr.
opera¢ny systém mobilného telefonu; nie vSak uz tie aplikacie, ktoré boli sice do mobilného
telefonu nainstalované, avSak ich odinStalovanie nespdsobi stratu funkcnosti), alebo sa
digitdlny obsah alebo digitdlna sluzba v tovare s digitdlnymi prvkami poskytuju s tymto
tovarom ako jeden tovar, pri¢om tak ustanovuje aj kiipna zmluva®,

Digitalnym obsahom® st ,,sidaje, ktoré sa vytvarajii a doddvaji v digitalnej forme . Pri
vymedzeni pojmu digitdlny obsah mozno taktiez badat’ rozdiely medzi tuzemskou pravnou
upravou, ktora identifikuje digitalny obsah ako idaje a znenim Smernice o digitalnom obsahu,
ktoré za digitalny obsah povazuje data. V tomto smere mdze vzniknat polemika, ¢i mozno
pojmy data a idaje povazovat’ za pojmy s rovnakym vyznamom, alebo nie. Odli§né pojmové
vymedzenie v tomto smere nepovazujeme za St'astné.

Digitalnou sluzbou®® sa rozumie ,, sluzba, ktord spotrebitelovi umozituje vytvdarat, spracivat
alebo uchovavat udaje v digitalnej forme alebo mat k takymto udajom pristup, alebo ktord
umoznuje vymenu alebo akukolvek interakciu udajov v digitalnej forme, ktoré nahravaju alebo
vytvaraju uzivatelia sluzby “.

V tomto smere mozno opit identifikovat’ rozdiely medzi vymedzenim pojmu digitdlna
sluzba v naSom pravnom poriadku a Smernici o digitalnom obsahu, ktora v tomto pripade moze
mat’ podl'a nasho nazoru za nasledok nedostatonu resp. nespravnu transpoziciu smernice.
V zmysle citovaného ustanovenia nasho Obcianskeho zakonnika sa za digitalnu sluzbu
povazuje aj akakol'vek interakcia udajov v digitalnej forme. V tejto stvislosti je potrebné
uviest’, ze udaje sami 0 sebe neinteraktujii a ak by aj interaktovali (mozné pripustit’ napr.
v oblasti umelej inteligencie) nejednalo by sa podla nasho nazoru o sluzbu ako taku.
Z uvedeného dovodu by za vhodnejsiu konstrukciu bolo mozné povazovat’ konstrukciu zvolena
Smernicou o digitalnom obsahu, ktora za digitalnu sluzbu povazuje akikol'vek interakciu ,,s*
udajmi v digitalnej forme.

Za digitalnu sluzbu by teda mala byt povazovand sluzba, ktord (okrem iného) umoziiuje
vymenu udajov v digitalnej forme, ako 1 akiikol'vek inu interakciu s idajmi v digitalnej forme
(nie aktkol'vek interakciu udajov).

Tuzemska pravna uprava v § 119a ods. 4 Obcianskeho zédkonnika, nad rdmec Smernice o
digitalnom obsahu, obsahuje taktiez vymedzenie pojmu digitdlne plnenie, za ktoré povazuje
digitalny obsah a digitalnu sluzbu.

IV. ZMLUVA S DIGITALNYM PLNENIM

Transpozicia Smernice o digitalnom obsahu zaviedla do nasho pravneho poriadku taktiez
novy osobitny typ zmluvy, a to spotrebitel'ski zmluvu s digitdlnym plnenim.

Definicia zmluvy s digitalnym plnenim je obsiahnutd v novom § 852a Obcianskeho
zakonnika, podl'a ktoré¢ho je zmluvou s digitdlnym plnenim ,, kazda spotrebitelska zmluva, na
zaklade ktorej obchodnik doddva alebo sa zavizuje dodat’ digitilne plnenie, a spotrebitel’
plati alebo sa zavdzuje zaplatit' cenu, vratane digitalne vyjadrenej hodnoty, alebo poskytuje
alebo sa zavdzuje poskytnut obchodnikovi svoje osobné udaje, a to aj vtedy, ak sa digitdlne
plnenie vyvija podla Specifikacii spotrebitela “.

V zmysle citovanej definicie plati, ze zmluvou s digitdlnym plnenim bude vylu¢ne zmluva,
ktorej predmetom dodania bude digitalna sluzba, alebo digitdlny obsah, ktory je dodavany

3 ADAMOVA Z., NOVOTNA M. Slovensko na ceste k harmonizécii digitalneho zmluvného prava. In: JURCOVA M. (ed.):
Digitalne platformy. VEDA vydavatel'stvo Slovenskej akadémie vied, 2023. 63 s. ISBN 978-80-224-2039-6.

39§ 119a ods. 2 Obgianskeho zakonnika.

40§ 119a ods. 3 Obgianskeho zakonnika.
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obchodnikom* spotrebitelovi*?. Slovensky zakonodarca tak nevyuzil dostupnii vynimku

Z principu uplnej harmonizéacie a nerozsiril dotknuti Upravu aj na iné ako spotrebitel'ské
vztahy. Z uvedeného mozno konstatovat’, ze zmluva s digitalnym plnenim bude teda vylu¢ne
spotrebitel'skou zmluvou a pravna Gprava zmluvy s digitdlnym plnenim nebude dopadat’ na
zmluvy uzavreté medzi podnikate'mi (B2B), ani na zmluvy uzavreté medzi nepodnikatel'mi
(C2C).

Absenciu pravnej upravy zmluav s digitalnym plnenim uzatvaranych medzi nepodnikatel'mi,
ale imedzi podnikatelmi nemozno podla nasho nazoru povazovat za spravnu. Je
predpokladatel'né, ze v budticnosti sa ako potrebné ukaze regulovat’ aj tento okruh pravnych
vztahov.

V uvedenej suvislosti nemozno opomenut’ ani vznik moznych problémov pri zmluvéch so
zmieSanym ucelom, kde urcity subjekt pouziva digitalne plnenie ¢iasto¢ne na podnikatel'sky
a ¢iastocne na nepodnikatel'sky ucel (napr. ndkup antivirusového programu pre pocitac, ktory
je vyuZivany tak pre vykon profesie ako aj pre sikromné tigely)®. Vo svetle judikatiry Stidneho
dvora EU najmi vo veci Johann Gruber proti Bay Wa AG* totiz plati, ze aj zmluvu so
zmieSanym uc¢elom mozno povazovat’ za spotrebitel'sku, a to v pripade, ak je podnikatel'sky
ucel len okrajovy.

Dalsim defini¢nym znakom zmluvy s digitalnym plnenim je jej odplatnost. Pravna tprava
zmluvy s digitalnym plnenim sa teda nebude vzt'ahovat’ na bezodplatné dodanie digitalneho
plnenia.

Za odplatné dodanie vSak nova pravna Gprava povazuje nie len dodanie plnenia za financnu
odplatu, ale i dodanie za odplatu v digitalne vyjadrenej hodnote (napr. platba kryptomenou),
ako i dodanie vymenou za osobné tdaje spotrebitel’a. Odplatnym plnenim nie je pripad, kedy
ma spotrebitel’ obchodnikovi poskytnut’ len také osobné udaje, ktoré obchodnik spracuje
vyluéne na tucely dodania digitadlneho plnenia alebo splnenia zdkonom stanovej povinnosti.

Prikladom aplikécie odplaty prostrednictvom poskytnutia osobnych tidajov moze byt pripad
ked’ si spotrebitel’ otvori tcet na socidlnych médiadch a poskytuje meno a e-mailovt adresu,
ktoré sa pouZzivaji aj na iné¢ Ucely, nez je len dodavanie digitdlneho obsahu alebo digitalne;j
sluzby alebo na iné Ucely, nez je dodrZiavanie zdkonnych poziadaviek. Rovnako moze ist’ o
pripad, ked’ spotrebitel’ udeli suhlas s tym, aby obchodnik pouzil akykol'vek materidl, ktory
predstavuje osobné udaje, ako su fotografie alebo prispevky, ktoré spotrebitel nahrd, na
marketingové ucely.

Zmluvou s digitalnym plnenim je zmluva, ktora spiiia vyssie uvedené znaky bez ohladu na
to, ¢1 obchodnik dodéava spotrebitel'ovi plnenie, ktoré uz existuje, alebo ma obchodnik vyvinat
podla $pecifikécii spotrebitel’a, teda bez ohl'adu na to, & predmet zmluvy naplia znaky kapnej
zmluvy, zdmennej zmluvy, alebo zmluvy o dielo.

Za podstatné naleZitosti zmluvy s digitdlnym plnenim bude teda mozné povazovat’

41V ramci novely Obgianskeho zékonnika doslo k zmene standardného oznagenia zmluvného partnera spotrebitela, ktory je

aktualne v zmysle § 53 ods. 3 Obcianskeho zdkonnika oznacovany ako obchodnik namiesto starSieho pojmu dodavatel’.

42 7a \itelom bliziieho vymedzenia pojmu spotrebitel pozri blizsie FILICKO V. In VOJCIK P. a kol.: Obéianske pravo
hmotné. 3. vyd. 2. diel. Plzeni: Ale§ Cengk, 2021, s. 107. ISBN 978-80-7380-845-7.

4 ADAMOVA Z., NOVOTNA M. Slovensko na ceste k harmonizécii digitalneho zmluvného prava. In: JURCOVA M. (ed.):
Digitalne platformy. VEDA vydavatel'stvo Slovenskej akadémie vied, 2023. 66 s. ISBN 978-80-224-2039-6.

4 Rozsudok Sudneho dvora EU z 20. januara 2005, Johann Gruber proti Bay Wa AG, C-464/01, EU:C:2001:464, v ktorom
stdny dvor ustalil, ze osoba, ktora uzavrela zmluvu tykajicu sa tovaru uréeného ¢iastocne na podnikatel'sky Gcel a Ciasto¢ne
na ucel, ktory nie je suCastou jej obchodnej alebo inej podnikatel'skej ¢innosti, nema pravo dovolavat sa vyhod
vyplyvajucich z pravidiel osobitnej pravomoci stanovenych v ¢lankoch 13 az 15 tohto dohovoru, s vynimkou pripadu, ze
podnikatel'sky ucel je do takej miery okrajovy, ze ma v celkovom kontexte predmetného plnenia len zanedbatel'ny vyznam,
pri¢om skuto¢nost’, Ze prevazuje nepodnikatel'sky aspekt nie je v tomto ohl'ade vyznamna.
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a) uzavretie zmluvy medzi obchodnikom (predtym dodavatel'om) a spotrebitel'om,

b) predmetom zmluvy je dodanie digitalneho plnenia (digitalneho obsahu, alebo digitalne;j
sluzby),

c) dodanie plnenia je realizované za odplatu (peniaznu, alebo i nepenaznil);

Ustanovenia o zmluve s digitalnym plnenim Ssa vV zmysle negativneho vymedzenia nebudu
vztahovat’ na zmluvy, ktorych predmetom je:

a) sluzba, ktora nie je digitalnou sluzbou, bez ohl'adu na to, ¢i obchodnik pouziva digitalne
formy alebo prostriedky na vytvorenie vystupu sluzby, na jeho dodanie alebo prenos
spotrebitelovi,

b) elektronickda komunika¢na sluzba okrem interpersonalnej komunikacnej sluzby
nezavislej od Cisel,

c) poskytovanie zdravotnej starostlivosti a sluzby stvisiacej S poskytovanim
zdravotnej starostlivosti,

d) sluzba v oblasti hazardnych hier, ktoré obchodnik poskytuje na individualnu ziadost’
spotrebitel’a prostrednictvom elektronickych prostriedkov alebo inej technologie na
ulah¢enie komunikacie, ktoré zahfiiaju penazné stavky, vratane hazardnych hier, ktoré
obsahuju prvok zruénosti, najméd lotériové, kasinové alebo pokrové hry alebo stavky,

e) finan¢na sluzba,

f) softvér, ktory obchodnik pontka spotrebitel'ovi bezodplatne v ramci vol'nej licencie
s otvorenym zdrojovym kdédom, ak obchodnik spractiva osobné udaje spotrebitel’a
vyluéne na ucely zvySenia bezpecnosti, kompatibility alebo interoperability tohto
softvéru,

g) digitalny obsah, ktory sa spristupiiuje verejnosti v ramci predstavenia alebo
podujatia, ako je najmé digitalne audiovizualne predstavenie, okrem prenosu signalu,

h) digitalny obsah, ktory st organy verejnej moci povinné spristupiiovat’ a

i) digitalne plnenie, ktoré je stcastou veci S digitalnymi prvkami alebo je s nou
prepojené takym sposobom, Ze absencia digitdlneho obsahu alebo digitalnej sluzby by
branila tomu, aby vec plnila svoje funkcie*;

Ustanovenia o zmluve o digitalnom obsahu sa maju vzt'ahovat’ aj na hmotny nosic, ktory
sluzi vyhradne ako nosi¢ digitalneho obsahu.

Zaroven ma v pripade zmieSanych zmluv platit, ze ak je okrem digitalneho plnenia
predmetom tej istej zmluvy aj iné plnenie, ustanovenia o zmluve o digitalnom obsahu sa
pouziju len na ta ¢ast’ zmluvy, ktora sa tyka digitalneho plnenia.

V. APLIKABILITA SMERNICE OPREDAJI TOVARU NA ZMLUVY
S DIGITALNYM PLNENIM

Smernica o predaji tovaru, sa vztahuje na kiipne zmluvy*®, na zéklade ktorych dochadza
k prevodu vlastnictva za odplatu, pricom predmetom prevodu je ,, existujiici tovar alebo tovar,
ktory sa vyrobi alebo vyhotovi az v buducnosti“. V slovenskej pravnej uprave ma tento typ
kontraktov pravny zaklad v Obc¢ianskom zakonniku, v § 612 az 627 — v rdmci upravy kipnej

4§ 852a ods. 3 Ob¢ianskeho zakonnika.

4V zmysle ¢l. 2 Smernice o predaji tovaru sa pod pojmom ,kipna zmluva“ rozumie akdkolvek zmluva, na ziklade
ktorej predavajiici prevedie alebo sa zaviaze previest' vlastnictvo tovaru na spotrebitela a spotrebitel’ uhradi alebo sa
zaviaZe uhradit’ jeho cenu a zaroverti (€l. 3 o rozsahu smernice, ods. 2) zmluva o0 dodani tovaru, ktory sa ma vyrobit’ alebo
vyhotovit..
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zmluvy (§ 588 — 627 OZ), kde je regulovany ako samostatny zmluvny podtyp*’ eventualne
V rdmci ustanoveni zmluvy o zhotoveni veci na zakazku (§ 644 az 651 OZ).

Na zmluvy s digitdlnym plnenim sa okrem ustanoveni nového zakona o ochrane
spotrebitel'a, Obc¢ianskeho zdkonnika, Smernice o digitalnom obsahu budu aplikovat’ taktiez
vybrané ustanovenia Smernice o predaji tovaru, ked’ze tato sa podla ¢l. 3 uvedenej smernice
vzt'ahuje na vSetky odplatné zmluvy, na zaklade ktorych obchodnik dodava spotrebitelovi
digitalne plnenie (t.j. digitalny obsah alebo digitalnu sluzbu).

Odplatnym dodanim sa v zmysle Smernice o predaji tovaru, podobne ako tomu je v zmysle
nového ust. § 852a Obcianskeho zdkonnika, rozumie nie len dodanie digitalneho plnenia za
finan¢né protiplnenie (odplatu v peniazoch), ale i pripad kedy je digitalne plnenie poskytnuté
vymenou za udaje spotrebitel’a.

Za odplatné poskytnutie udajov spotrebitel'a sa vSak ani vtomto pripade nepovazuje
poskytnutie osobnych tdajov spotrebitela, ktoré¢ obchodnik spracuva vyluéne na ucely dodania
digitdlneho obsahu alebo digitalnej sluzby v sulade s touto smernicou alebo na to, aby bolo
obchodnikovi umoznené dodrzat’ pravne poziadavky, ktorym obchodnik podlieha, a obchodnik
uvedené tidaje nespractiva na ziadne iné tcely.

Smernica o predaji tovaru sa teda vzt'ahuje aj na zmluvy o predaji tovaru s digitalnym
prvkom, ktory na plnenie svojich funkcii vyzaduje digitalny obsah alebo digitalnu sluzbu, a to
aj v pripade, ak digitalny obsah alebo digitalnu sluzbu poskytuje osoba odlisna od obchodnika
(predéavajtceho).

Uvedené rieSenie, v sSnahe 0 zvySenie ochrany spotrebitel’a, v otazke zodpovednosti za vady
uprednostiiuje predavajuceho daného produktu pred redlnym poskytovatelom digitalneho
obsahu alebo digitalnej sluzby. Napr. ak v automobile zlyha ABS software, jednoznacne to
predstavuje nestlad s poziadavkami a predavajiici automobilu by za takyto nestilad mal niest’
zodpovednost’ aj vtedy, ked’ tento softvér sdm nevyrobil. Predavajici sa teda nemo6ze vyhnat’
zodpovednosti len preto, Ze vadnu &ast’ preddvaného vyrobku vyrobil niekto iny?®.

V pripade pochybnosti, ¢i je digitalny obsah alebo sluzba, ktoré st obsiahnuté v tovare alebo
su s nim prepojené, sucast'ou kupnej zmluvy, sa mé za to, Ze takyto digitalny obsah alebo sluzba
patria do pdsobnosti Smernice o predaji tovaru*®,

V praxi vSak moéze byt mnohokrat tazké urcit, ¢i sa na dany pripad mé aplikovat’ len
Smernica o digitalnom obsahu, alebo aj Smernica o predaji tovaru. Napr. nie je Gplne zrejmé,
do akej miery sa Smernica 0 predaji tovaru bude (alebo nebude) vzt'ahovat’ na baliky, ktoré
obsahuji viacero poloZiek rézneho druhu a povahy, ako su napr. knihy so sprievodny
digitalnym obsahom®.

Na tpravu zodpovednosti za vady pri predaji tovaru nadvédzuje nova Smernica Eurdpskeho
parlamentu a Rady (EU) 2024/2853 o zodpovednosti za chybné vyrobky a o zrugeni smernice
Rady 85/374/EHS, ktorej predmetom upravy je harmonizicia pravidiel nahrady Skody
sposobenej chybnym vyrobkom.

47 DULAKOVA JAKUBEKOVA D.: Predaj tovaru v obchode v kontexte s novou spotrebitel'skou smernicou o predaji tovaru
- £.2019/701. In: Paneurdpske pravnické listy, ro¢nik II., rok 2019, &islo 2, ISSN 2644-450X.

4 SEIN, K.: The Applicability of the Digital Content Directive and Sales of Goods Directive to Goods with Digital Elements.
In: Juridica International. Law review, 2021,¢. 30, s. 24 — 25.

49 Clanok 3 ods. 4 Smernice o digitalnom obsahu a Clanok 3 ods. 3 Smernice o predaji tovaru.

%0 WENDEHORST, CH. Sale of Goods and Supply of Digital Content — Two Worlds Apart? Study for the JURI Comiette,
2016, s. 8. Dostupné online na https://www.europarl.europa.eu/cmsdata/98774/pe%20556%20928%20EN_final.pdf.
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VI. ZAVER

Digitalizdcia ako vysoko aktualny fenomén spolocenskej interakcie rozneho druhu si
vzhl'adom na svoj dosah nepochybne zasluzila pravnu regulaciu. Vzhl'adom na predpokladany
vyvoj v danej oblasti je nepochybné, ze zakladna regulacia obsiahnuta v Smernici o digitalnom
obsahu a Smernici o predaji tovaru sa v buducnosti bude d’alej vyvijat’ a precizovat’.

V uvedenych intencidch hodnotime legislativne kroky Eurdpskej tinie v oblasti digitalizacie
pozitivne.

Uvedeny zaver vSak nemozno primerane vyvodit aj vo vztahu k postupu Slovenskej
republiky, ktora sa s transpoziciou dotknutych smernic omeskala 0 celé tri roky.

Dal3im problematickym bodom je skutoénost’, Ze uz v ramci ukonéenej transpozicie mozno
identifikovat’ nedostatky a odchylenia od ustanoveni a cielov dotknutych smernic. Uvedena
skutoénost’ opét’ potvrdzuje opakujice sa problémy Slovenskej republiky v oblasti transpozicie
a implementacie smernic Europskej unie. Uvedené vo vztahu k Smernici o digitalnom obsahu
plati o to viac, Ze tato je budovand na principe Uplnej harmonizécie, ktory pri nespravnej
transpozicii bude mozné dodrzat’ len vel'mi t'azko.

Absenciu upravy zmluv s digitdlnym plnenim uzatvaranych medzi nepodnikatel'mi, ale
i medzi podnikate'mi nemozno podl'a naSho nazoru povazovat’ za spravnu.

Zaverom je potrebné taktiez poukédzat na skutoCnost, ze samotné normovanie prav
spotrebitel'ov v uréitom pravnom akte sa spravidla automaticky nepremieta do zmluvnej praxe,
a nestalo sa tak ani v pripade Gpravy Smernice o digitalnom obsahu. Smernica o digitalnom
obsahu neupravuje ziadne sankcie za pouzivanie zmluvnych doloziek, ktoré si v rozpore s
ucelmi smernice. Obchodnici tak nemaju ziadnu priamu motivaciu dodrziavat’ ustanovenia
Smernice o digitalnom obsahu. NajhorsSie ¢o sa im totiz moze stat’ je to, Ze zmluvna podmienka

rozporna so Smernicou o digitalnom obsahu nebude sudne vymozitel'na®L.

KLUCOVE SLOVA
tovar s digitalnymi prvkami, vec s digitdlnymi prvkami, zmluva s digitilnym plnenim,
spotrebitel’

KEY WORDS
goods with digital elements, item with digital elements, contract with digital fulfillment,
consumer
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MEDZINARODNOPRAVNA REGULACIA OCHRANY PRAV
OSOB VYSIDLENYCH V SUVISLOSTI SO ZVYSOVANIM
HLADINY MORI?

INTERNATIONAL LEGAL REGULATION OF THE
PROTECTION OF THE RIGHTS OF PERSONS DISPLACED
DUE TO SEA LEVEL RISE

Laura Gazdagovd?

https://doi.org/10.33542/S1C2025-2-03

ABSTRAKT

Autor sa vo svojom clanku zaobera analyzou regulacie ochrany prav osob vysidlenych v
dosledku zvysovania hladiny mori vo vztahu k medzindrodnopravnej uprave, pricom dana
problematika predstavuje jednu z najzavaznejsich dosledkov klimatickych zmien. Vzhladom na
rastuci pocet environmentalnych vysidlencov, predovsetkym z pobreznych a ostrovnych statov,
sa tento fenomén stava nevyhnutnym predmetom pravnych diskusii a naliehavo vyzZaduje
vypracovanie relevantného pravneho zdkladu, ktory by komplexne poskytol priestor a ochranu
prav dotknutych osob, urcil jasné procedurdlne podmienky v oblasti prevencie a integracie
environmentalne vysidlenych osob. V sucasnosti sa vyvijaju iniciativy na posilnenie ochrany
tychto 0sob prostrednictvom medzindrodnych dohovorov a odporucani, ktoré by mali
zabezpecit ich prava a pristup k azylu v pripade, zZe ich domovy siui ohrozené prirodnymi
katastrofami spojenymi so stupajucou hladinou mori. Navyse, je potrebné zohladnit aj
regionalne pristupy a spoluprdcu medzi Statmi, aby sa efektivne reagovalo na migracné pohyby
sposobené environmentalnymi faktormi, pricom doraz by mal byt kladeny na prevenciu a
adaptaciu v krajinach povodu.

ABSTRACT

The author in the article addresses the analysis of regulation concerning the protection of the
rights of persons displaced due to rising sea levels in relation to the international legislation,
which represents one of the most serious consequences of climate change. Given the increasing
number of environmentally displaced persons, particularly from coastal and island states, this
phenomenon is becoming an inevitable subject of legal discussions and urgently requires the
development of a relevant legal framework that would comprehensively provide space and
protection for the rights of affected individuals, as well as establish clear procedures for
prevention and integration of environmentally displaced persons. Currently, initiatives are
being taken to strengthen the protection of these people through international conventions and
recommendations to ensure their rights and access to asylum when their homes are threatened
by natural disasters linked to rising sea levels. In addition, regional approaches and
cooperation between states should also be considered in order to respond effectively to

! Financované EU NextGenerationEU prostrednictvom Planu obnovy a odolnosti SR v ramci projektu Laury Gazdagovej &.

09103-03-V05-00008, VVGS-2023-2925 s ndzvom ,Klimatické zmeny a ich vplyv na migrdciu®.
Mgr., Univervzita Pavla Jozefa Safarika v KoSiciach, Pravnicka fakulta, Slovenska republika
Pavol Jozef Safarik University in KoSice, Faculty of Law, Slovak Republic.
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migratory movements caused by environmental factors, with an emphasis on prevention and
adaptation in the countries of origin.

I. UVOD

Hic et nunc, v kontexte rasticeho ohrozenia Zzivotného prostredia, sa problematika
environmentalneho vysidlovania stdva integralnou sucastou medzinarodného prava verejného,
ktora si vyzaduje systematické a promptné zasahy prostrednictvom medzinarodnopravnych
mechanizmov. Na zdklade vedeckych zisteni je mozné konStatovat’, Ze zvySenie hladiny mori s
vysokou pravdepodobnostou povedie k rozsiahlemu vysidleniu obyvatel'stva, kedZze
obyvatel'stvo zraniteI'nych pobreznych oblasti bude nitené hl'adat’ utocisko pred devastujucimi
nasledkami tohto javu. S ohl'adom na tvrdené skuto¢nosti sa v poslednych rokoch zasadnutia
Vykonného vyboru Uradu Vysokého komisara OSN pre utetencov (dalej aj ako ,,UNHCR®)
niesli v duchu slov byvalého Vysokého komisara OSN pre ute€encov Antonia Guterresa, ktory
zdéraznil, Ze hnacie sily vysidlovania sa zmenili.® Uviedol, Ze takmer kazdy model dlhodobych
ucinkov klimatickych zmien predpovedéd pokracujiice rozsirovanie pusti, v dosledku ¢oho sa
niektoré Casti zeme stani neobyvatelnymi a nebezpeénymi pre zivot. Dodal, ze o kazdy
centimeter, o ktory sa zvysi hladina mora, sa prestahuje o jeden milion I'udi viac. Vzhl'adom na
to, ze az 180 milidénov l'udi na svete je priamo ohrozenych zvySenim hladiny mori a viac ako 1
miliarda l'udi Zije v pobreznej zone s nizSou nadmorskou vyskou pochopenie dosledkov, ktoré
by vplyvali na cielové komunity vysidlencov st jednou z priorit vyskumu klimatickych zmien.*
Nérast rozsahu a geografickej Skdly environmentilnej transformacie spoOsobenej alebo
zhorsenej klimatickymi zmenami a I'udskou ¢innost’ou viedol mnohych odbornikov (prikladom
mozno uviest’ aj Guteressa) v akademickych kruhoch a v medzinarodnom spolocenstve k tomu,
aby environmentalne vysidl'ovanie oznacili za novl vyzvu pre 21. storocie. V suvislosti
s tvrdenymi skuto¢nost’ami, v sti€asnosti vSak vystava otazka ochrany prav environmentalne
vysidlenych oséb z dovodu zvySovania hladiny mori.

V kontexte predchadzajucich uvedenych skuto¢nosti sa ciel predmetného clanku kladie
najmi na analyzu samotnej problematiky medzinarodnopravnej reguldcie ochrany prav osdb
vysidlenych v suvislosti so zvySovanim hladiny mori s oh'adom na moznosti legislativneho
rieSenia skimanej problematiky. V nadvdznosti na tento ciel’ budi v praci analyzované
relevantné univerzalne i regiondlne zmluvné Upravy tykajiice sa ochrany prav osob vysidlenych
z environmentalnych dovodov ako i1 kodifikacné aktivity Komisie OSN pre medzinarodné
pravo v oblasti vplyvu zvySovania hladiny mori na medzinarodné pravo. Clanok bude pisany
pomocou vyuZitia syntetickej metddy spéjajiacej tvrdené skuto¢nosti do jedného celku, a taktiez
pomocou analytickej metddy pisania, vd’aka ktorej sa praca zameria aj na dokladna analyzu
komplexnych tém a aspektov tvrdenych skutocnosti. Vymedzenie predmetnej metodiky ma za
ciel podrobne analyzovat’ pravnu regulaciu ochrany prav osob vysidlenych v dosledku
zvySovania hladiny mori, priCom sa vyuzije, okrem iného aj porovnavaci pristup na
identifikaciu a vyhodnotenie réznych pravnych rdmcov a opatreni implementovanych
v medzinarodnom prave verejnom.

3 HALL, N. Moving Beyond its Mandate? UNHCR and Climate Change Displacement, In: Displacement, Development, and
Climate Change: International organizations moving beyond their mandates. St. Antonys College Oxford University.
[online]. 2016, 1st ed. [cit. 2024-07-28]. Dostupné online: https://doi.org/10.4324/9781315639758. s. 97.

4 NICHOLLS, R., CAZENAVE, A. Sea-Level Rise and Its Impact on Coastal Zones. In: Science. vol. 328. pp. 1517-1520.
N.Y. [online]. 2010, N.Y. [cit. 2024-07-28]. Dostupné online: https://www.science.org/doi/10.1126/science.1185782.
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II. ZVYSOVANIE HLADINY MORI A JEJ VPLYV NA MEDZINARODNE PRAVO
VEREJNE
1. Dynamika a dosledky stipania hladiny mori

Je nesporné tvrdit, ze svetové ocedny a moria st najvyznamnej$imi sucast’ami globalneho
ekosystému. Pokryvaja viac nez dve tretiny povrchu planéty Zem. VicSina vody na Zemi je
ulozena v oceanoch, moriach a zalivoch, ktoré tvoria 96,5 % z 1,36 miliardy ton vody na Zemi.®
Svetové oceany (d’alej aj ako ,,oceany”) dodavaju najmenej polovicu svetového kyslika a
ukladajt priblizne 50-krat viac uhlika ako atmosféra. Oceany tiez vo velkej miere ovplyvituju
klimu Zeme prostrednictvom neustaleho prenosu tepla z rovnika smerom k pélom.® S ohl'adom
na tvrdené skutoCnosti, ocedny zohravaju déleziti ulohu pri udrziavani zivota na Zemi ako
takého. Su totizto domovom rozmanitych morskych organizmov vratane mikroskopického
planktonu, ryb, morskych cicavcov, roznych druhov rastlin, koralovych ttesov a podiel'aju sa
aj na produkeii kyslika prostrednictvom procesu fotosyntézy, ktort vykondvaji morské rastliny,
napriklad fytoplankton.” Oceany st okrem toho délezité pre dopravu, obchod a komerciu,
pretoze poskytuji hlavné prepravné trasy pre tovar a zdroje. Su tieZ zdrojom potravin, energie
anerastnych surovin, priCom v r6znych ¢astiach svetovych oceanov sa vykonavaju ¢innosti ako
rybolov a taZzba ropy.

Pre zosuladenie terminologického zékladu tohto ¢lanku povazujeme za ddlezité vymedzit
pojem ,,ocedn‘ a,more”. Pojmy ocedn a more sa v najvSeobecnejSom vyzname casto
pouzivajii zamenitelne na oznacenie velkého objemu slanej vody, ktory pokryva vicsinu
Zeme.® Technicky povedané, ocedn je jedna z piatich velkych &asti tohto priestoru (napriklad
Atlanticky ocean a Tichy ocean), zatial' co more je jeho mensia ¢ast’ (napriklad Stredozemné
more a Karibské more), ktoréd je zvycajne urcitym spdsobom ohrani¢ena mensimi pevninami.
Vzhl'adom na tato skuto¢nost’ budeme v ramci textu prace referovat’ na pojem ,,more*, ako
mensej sucasti ocednu. V referencii na globalne problémy sveta, tvori v spojitosti s morami
a klimatickymi zmenami, okrem iného, doleziti sti€ast’ aj problematika zvySovania hladiny
mori. Hladinu mora® (presnejgie strednd hladina mora —Mean sea level) by sme mohli definovat’
ako priemernu vysku povrchu mora pre vSetky fazy prilivu a odlivu v spojitosti so sezonnymi
vykyvmi. Prave stupanie tejto priemernej vysky povrchu mora (hladiny mora) spdsobuje najma
kombindcia roztapania 'adovcov a 'adovych ploch s tepelnou rozt'aznost'ou morskej vody pri
jej otepl'ovani. Priemerny desatro¢ny tibytok 'adovcov v referencnej sieti Svetovej sluzby pre
monitorovanie 'adovcov sa za poslednych niekol’ko desatroci zvysil patnasobne, z ekvivalentu
6,7 palca (171 milimetrov) tekutej vody v 80. rokoch 20. storocia, na 18 palcov (460
milimetrov) v 90. rokoch, na 20 palcov (500 milimetrov) v roku 2000 a na 33 palcov (850
milimetrov) v rokoch 2010 - 2018. Ubytok I'adu z grénskeho T'adového plasta sa zvysil
sedemnasobne z 34 miliard ton ro¢ne v rokoch 1992 - 2001 na 247 miliard ton ro€ne v rokoch
2012 - 2016. Zatial’ co ubytok antarktického I'adu sa takmer Stvorndsobne zvysil z 51 miliard
ton ro¢ne v rokoch 1992 az 2001 na 199 miliard ton ro¢ne v rokoch 2012 az 2016. V roku 2022
bola celosvetova priemerna hladina mora 101,2 milimetra nad Groviiou z roku 1993, ¢o

vV

predstavuje najvyssi roény priemer v satelitnych zaznamoch (od roku 1993 po stiéasnost).!

5 DEMPSEIL C. What’s the Difference Between Sea and Ocean?. In: Geography Realm. [online]. 2023, [cit. 2024-03-25].

Dostupné online: https://www.geographyrealm.com/what-is-the-difference-between-a-sea-and-an-ocean/.

Loc.cit.

Fytoplankton alebo rastlinny plankton je ta ¢ast’ planktonu, ktora je tvorena rastlinami. V uz§om zmysle a najcastejSie sem

patria len autotrofné organizmy. Fytoplanktén zahifia najmé mikroskopické riasy a sinice, ale mozu sa v fiom vyskytovat’

aj vyssie organizované typy rastlin drobnych rozmerov.

8 DEMPSE]L, C. Op.cit.

V topografii sa pouziva ako referencna urovei pre urcovanie napriklad nadmorskych vySok bodov v teréne.

10 LINDSEY, R. Climate Change: Global Sea Level. In: Climate.gov. [online]. 2022, [cit. 2024-03-30]. Dostupné online:
https://www.climate.gov/news-features/understanding-climate/climate-change-global-sea-level.

https://doi.org/10.33542/S1C2025-2-03 35


https://doi.org/10.33542/SIC2025-2-03
https://www.climate.gov/news-features/understanding-climate/climate-change-global-sea-level

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 13.2025, No.2

Globalna priemerna hladina vody v oceane sa v rokoch 2006 - 2015 zvySovala o0 0,14 palca (3,6
milimetra) ro¢ne, ¢o bolo 2,5-krat viac ako priemerné tempo 0,06 palca (1,4 milimetra) ro¢ne
pocas vacsiny dvadsiateho storoc¢ia. Do konca storocia sa priemerna hladina svetového ocednu
pravdepodobne zvysi najmenej o jednu stopu (0,3 metra) nad troven z roku 2000, a to aj v
pripade, Ze emisie sklenikovych plynov budua v nasledujucich desatrociach relativne nizke.

Ilustracia ¢.1 : Znazornenie satelitnych pozorovani morskych udajov — zvySenie
hladiny mori - V rdmci predmetnej ilustracie mdzeme zaznamenat’ stapajucu liniu, ktora
predstavuje zvySovanie hladiny mori od roku 1933 po sticasnost’.

SATELLITE DATA 1995 - PRESEN| E .
T3.4
.

mm/yr

Zdroj: NOAA Climate.gov na zéklade udajov, ktoré poskytol Philip Thompson z Havajskej univerzity.

S ohl'adom na uidaje zaznamenané v ilustracii je moZné skonstatovat’, Ze v sucasnosti nie je
nastolena otazka ¢i hladina mori stupa, ale skor to, do akej miery nad’alej stupat’ bude. Napriek
tomu vztah medzi hladinou mori a globalnou teplotou pravdepodobne nebude linedrny, co
komplikuje odhady stipania hladiny mori v otepl'ujucom sa svete. Podl'a Lindseyho ndzoru
bude hladina svetovych mori po roku 2100 potencidlne nadalej stipat’ v dosledku
pokracujiiceho pohlcovania tepla z hlbokych oceanov a ubytku 'adovej pokryvky Gronska a
Antarktidy. O&akéva sa preto, Ze hladina svetového oceanu zostane zvysena este stovky rokov.!
Vzhl'adom na predmetny vyklad je moZzné zhodnotit, Ze medzi hlavné dosledky zvySenia
hladiny mora patri erdzia plazi, zaplavenie delt, ako aj zaplavy a strata mnohych mociarov,
mokradi, resp. zaplavenie ostrovnych Statov. ZvySena slanost’ sa pravdepodobne stane
problémom v pobreznych vodonosnych vrstvach a systémoch tsti v dosledku prenikania slanej
vody.*2

2. Vymedzenie vyziev pre medzinarodné pravo verejné v kontexte stupajucej hladiny
mori

ZvysSovanie hladiny mori je problematika, ktord vyvodzuje dosledky nie len pre Zivotné
prostredie ako také, ale aj pre samotné medzindrodné pravo verejné ako pravny systém
upravujuci vztahy medzi subjektami majucimi medzindrodnopravnu subjektivitu. Na zaciatku
tejto podkapitoly je potrebné poukazat’ na vedecké skutocnosti z predoslej podkapitoly tvoriace
dolezity kontext pre posudenie prdvneho rozmeru zvySovania hladiny mori. Podla udajov

1 Ibidem.

12 NEUMANN, E. J., YOHE, G., NICHOLLS, R., MANION,M. Sea-Level Rise & Global Climate Change: A Review of
Impacts to U.S. Coasts. In: Center climate change and energy solution. [online] 2000, [cit.2024-03-27]. Dostupné na:
https://www.c2es.org/document/sea-level-rise-global-climate-change-a-review-of-impacts-to-u-s-coasts/.
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zverejnenych Medzivladnym panelom pre zmenu klimy (d’alej ako ,, JPCC*)*® bude niekol’ko
malych nizko polozenych ostrovov nachadzajtcich sa v juznom Tichom ocedne a Indickom
oceane v najblizsich pétdesiatich rokoch kompletne zaplavenych.'* Tato situdcia nastol'uje
mnozstvo klicovych otdzok na medzindrodné pravo verejné a vrhd svetlo na potrebu
komplexného pravneho pristupu k tymto vyzvam.'® Kumulacia klimatickych udalosti v roznych
regionoch sveta nepochybne zvySuje urgentnost’ posudzovania a rieSenia pravnych otazok
spojenych s narastom hladiny mori. Komisia OSN pre medzinarodné pravo, ktorej ulohou je
skamat’ a analyzovat’ zékladné otazky, ktorym celi medzinarodny pravny systém, zriadila
prostrednictvom svojich kompetencii otvorent pracovnu skupinu na tému "Zvysovanie hladiny
mori a medzindrodné pravo". V predbeznom hodnoteni problematiky z roku 2018 konstatovala,
ze viac ako 70 statov je alebo pravdepodobne bude priamo ovplyvnenych zvySovanim hladiny
mori, ¢o predstavuje viac ako tretinu Statov medzinarodného spolocenstva. V neddvnom obdobi
zamerala svoju pozornost’ na diskutovanu problematiku aj asociacia - neziskova organizacia so
sidlom vo Velkej Britanii, pod ndzvom Asociacia pre medzinarodné pravo (International law
association) (d’alej len ako ,,ILA*). ILA prestavuje zoskupenie odbornikov na medzinarodné
pravo, ktora disponuje poradnym §tatatom pri viacerych $pecializovanych agentirach OSN.®
V novembri 2012 ILA zriadila Komisiu pre medzindrodné pravo a zvySovanie hladiny mori s
dvojdielnym mandatom, a to skumat’' mozné dosledky zvySovania hladiny mori a doésledky
Ciastocného a Uplného zaplavenia Stitneho Uzemia alebo jeho vyl'udnenia, najmi malych
ostrovnych a nizko polozenych §tatov podl'a medzindrodného prava; a vypracovat’ navrhy na
postupny rozvoj medzindrodného prava v stvislosti s moznou stratou celého Statneho tizemia a
morskych zon alebo ich casti v dosledku zvysovania hladiny mori vratane dopadov na Statnost’,
Statnu prislusnost’ a Pudské prava.l’

V suvislosti s logickym sledom tvrdenych skutoc¢nosti v predmetnej kapitole, je mozné
konStatovat, Ze rastca hladina mori sistotou vplyva na uréovanie morskych hranic a
teritorialnych narokov pobreznych §tatov, v stivislosti s ¢im mozu vzniknuat’ spory o teritoridlne
naroky a prava pristupu. Jednym z logickejsich rieSeni sa zda byt’ vystavba umelych ostrovov
(zname ako ,,artificial island*), aby S§tat mohol pokraCovat’ vo svojej existencii v sulade s
tradicnymi pravidlami Statnosti. Dobrym prikladom tejto praxe su Maldivy, ktoré v suvislosti
so zvySovanim hladiny mori vybudovali umely ostrov Hulhumalé vedl’a svojho hlavného mesta
Malé. Ostrov Hulhumalé, ktory vznikol vytazenim piesku z dna ocednu a jeho naslednym
vysypanim do plytkej laginy, ma rozlohu viac ako Styristo hektarov, ktoré sa tyc¢ia do vysky
troch metrov nad sti¢asnou hladinou mora. Na ostrove sa nachadza nemocnica, skoly, vladne
budovy, obchodné zény a obytné zony.'® Problémom je, Ze tento druh stavebného tsilia je
mimoriadne nakladny, a preto sa mdZe v mnohych pripadoch ukézat’ ako neprekonatelny.

Druhou stratégiou, ktord sa javi ako moznost' pre zanikajuci maly ostrovny S§tat, je
, priviastnenie uzemia“ pomocou terra nullius. Podla Stileho dvora medzindrodnej

13 IPCC Sea Level Rise and Implications for Low-Lying Islands, Coasts and Communities. [online] Ch. 04. [cit.2024-03-27].
Dostupné na: https://www.ipcc.ch/srocc/chapter/chapter-4-sea-level-rise-and-implications-for-low-lying-islands-coasts-
and-communities/.

14V maji 2016 pit’ Salamimovych ostrovov zmizlo v dosledku zvysenia hladiny mori zatial’ ¢o do jula 2017 postihol rovnaky

osud d’alSie ostrovy v Mikronézii.

Treba v tomto ramci podotknuit, Ze zvySovanie hladiny mori je uznavanou vedeckou skuto¢nost’ou, ktora svojou existenciou

otvara nové vyzvy pre medzinarodné pravo.

International Law Association. About Us. [online]. [cit.2024-03-13]. Dostupné online: https://www.ila-hq.org/en_GB.

17 VIDAS, D., FREESTONE, D., MCAADAM, J. International Law and Sea Level Rise: Report of the International Law
Association Committee on International Law and Sea Level Rise. Leiden/Boston. In: Brill. [online]. 2009. 86 pp. [cit.2024-
03-13]. Dostupné online: https://doi.org/10.1163/22116001-03501037.

18 MUSMANNI, G. D. Hulhumalé, Maldives: Monumental climate adaptation effort raises hope in a threatened paradise.
In: Global Center on Adaption. [online]. 2022, [cit.2024-04-05]. Dostupné online: https://gca.org/hulumale-maldives-
monumental-climate-adaptation-effort-raises-hope-in-a-threatened-paradise/.
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spravodlivosti vo veci tykajiicej sa pravneho postavenia vychodného Gronska z roku 1933

(Case Concerning the Legal Status of Eastern Greenland) si pojem efektivnej okupdacie
vyzaduje uréity skutoény vykon alebo prejav zvrchovanosti.?? Problémom je identifikovat’
oblast’, ktora v sucasnosti nespada pod jurisdikciu ziadneho Statu, kedZze dnes sa to vo
v§eobecnosti nepovazuje za uskutoénitel'né.?:

Tretim rieSenim danej problematiky by sa javil prendjom uzemia potépajucim Statom.
Koncepcia prendjmu izemia je v medzindrodnom prave dobre znama.?? Hoci medzinarodné
pravo neposkytuje Standardny model prenajmu, Gzemny prendjom medzi Statmi je definovany
zmluvou, ktord zahfiia minimalne tri obligatorne prvky: povahu a stupen jurisdikcie, ktora
prenajimatel’ prendsa na §tat ndjomcu, trvanie prendjmu a nahradu, ktord sa ma zaplatit’ za
prenajaté uzemie.?® Pre vietky situacie ,,pézicky” je spoloné to, Zze prenajimajuci §tat si
zachovava formalnu zvrchovanost’ nad prenajatym uzemim. Dolezité je, ze zatial’ ¢o uplna
evakudcia obyvatel'stva potopeného Statu a jeho premiestnenie do roznych statov vedie k zaniku
Statnosti, vyvstdva otdzka ¢i Stat, ktorého uzemie je potopené, moéze prezit ako subjekt
medzinarodného prava, ak vykonava ucinnu kontrolu nad tizemim prenajatym od iného Statu,
na ktoré uplne alebo Ciastocne premiestnil svoje obyvatel'stvo. Treba zdoraznit, Ze hoci by sa
Statnost’ mohla povazovat’ za zachovanu, vel'mi obmedzena prax prenajatych uzemi ukazuje,
ze vlastnicky titul Statu prenajimatel’a ho neopraviiuje rozsirit’ svoju kontrolu na namorné zény
pred prenajatym uzemim, s vynimkou obmedzenej ¢asti teritorialneho mora.?* Okrem toho
rieSenie prostrednictvom prenajatych tzemi by zostalo doCasnym rieSenim na zachovanie
Statnosti, ked’ze prenajom by mal pravdepodobne datum skoncenia platnosti, po ktorom by sa
uzemie vratilo pod plna kontrolu prenajimajiceho Statu. RieSenie problémov suvisiacich so
zvySovanim hladiny mori si prirodzene vyzaduje aj samotni medzinarodnu spolupracu a
koordinaciu medzi §tatmi ¢i uz v univerzalnej forme alebo v medziach regionalizmu. Dobrym
prikladom takej spoluprace je Forum tichomorskych ostrovov, ktoré spaja region s cielom riesit’
naliehavé otazky a vyzvy (aj v suvislosti so zvySovanim hladiny mori), podporovat’ spolupracu
a kooperaciu pri dosahovani spolo¢nych cielov. Forum bolo zalozené roku 1971 a ma 18
Clenov: Australia, Cookove ostrovy, Federativne S$taty Mikronézie, Fidzi, Francuzska
Polynézia, Kiribati, Nauru, Nova Kaledonia, Novy Zéland, Niue, Palau, Papua-Nova Guinea,
Republika Marshallove ostrovy, Samoa, Salamunove ostrovy, Tonga, Tuvalu a Vanuatu.?

V ramci tejto kapitoly prirodzene vyvstava otazka aplikacie Dohovoru OSN o morskom
prave (d’alej aj ako ,,UNCLOS*) v stvislosti so zvy$ovanim hladiny mori,?® ktorého ciel'om je
okrem iného, zakotvit' medzindrodné pravne normy a zdsady pre riadenie prav a povinnosti

19 Case Concerning the Legal Status of Eastern Greenland (Denmark v Norway) .1933. Rep Series A/B No.53.

20 KOHEN, M., HEBIE M. Acquisition of Territory. In: Max Planck Encyclopedia of Public International Law. Oxford Public
International Law. [online]. 2011, para. 31. [cit.2024-04-05]. Dostupné online: https://doi.org/10.1093/law:epil/
9780199231690/e1118.

2L ALLEN, E. Climate Change and Disappearing Island States: Pursuing Remedial Territory. In: Brill Open Law. Routledge

London. [online]. 2018, [cit.2024-04-05]. Dostupné online: https://doi.org/10.1163/23527072-00101008.

Tento pravny koncept vychadza zo sukromnopravnych koncepcii tykajicich sa vlastnictva a prav s nim spojenych: Pozri

LAUTHERPACHT, H., Private Law Sources and Analogies of International Law . Hamden, 1970. s. 181-190. Pre detailn

analyzu pozri: STRAUSS, MI., Territorial Leasing in Diplomacy and International Law.. Leiden: Brill Nijhoff, [online],

2015. [cit.2024-04-01]. Dostupné online: https://doi.org/10.1163/9789004293625.

2 Jbidem.

2 CALIGIURI, A. The implications of sea-level rise for of sea-level rise of international law, Sinking States: The statehood
dilemma in the face of sea-level rise. In: QILJ. [online], 2022 vol. 91, pp. 23-37. [cit.2024-04-01]. Dostupné na:
https://www.qil-qdi.org/sinking-states-the-statehood-dilemma-in-the-face-of-sea-level-rise/.

% Pacific Island Forum, 18 Countries and Territories. One Blue Pacific Continent. [online]. [cit.2024-04-01]. Dostupné
online: https://forumsec.org/pacific-islands-forum.

% Oznamenie Ministerstva zahraniénych veci &. 44/2009 Z. z., o prijati Dohody o uplatiiovani ustanoveni Dohovoru
Organizacie Spojenych narodov o morskom prave z 10. decembra 1982 o ochrane a vyuzivani transzonalnych populécii
ryb a populacii ryb migrujucich na velké vzdialenosti. Dostupné online: https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ/2009/44/.
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tykajacich sa prav morskych vdd, vratane ochrany zivotného prostredia a hospodarskeho
vyuzivania morskych zdrojov. Treba poznamenat, ze poc€as rokovani o UNCLOS v rokoch
1973 az 1982 sa o zvySovani hladiny mori nehovorilo.?” Pri spitnom pohlade na tito Gasovii
medzeru medzi medzindrodnym povedomim o zmene klimy vratane jej vplyvu na ocedn a
hladinu mori vznikla uz viackrat spominana medzera v medzindrodnom prave, ktord sa uz v
sucasnosti vyrazne prejavuje. Je teda mozné konstatovat’, ze UNCLOS sa vyslovne nezaobera
otazkami suvisiacimi so zvySovanim hladiny mori, napriklad tym, ¢i sa musia prehodnotit’ a
aktualizovat" zakladné linie (baselines) a mapy z dovodu regresie pobrezia spdsobene]
zvySovanim hladiny mori. Prirodzene, vo vzduchu visi otdzka: vyzadovala by sa vzh'adom na
zvySovanie hladiny mori zmena existujicich pravne stanovenych namornych hranic? Aj ked’
V sucasnosti neexistuje jednotna odpoved’ na polozenu otazku, je vSak mozné vyvodit’ urcité
zavery zo Spravy pracovnej skupiny Komisie OSN pre medzindrodné pravo v ramci
pracovného programu skupiny 2023 (postudenie témy Komisiou OSN pre medzinarodné pravo
- Sea-level rise in relation to international law).

Clenovia pracovnej skupiny vo vieobecnosti vyjadrili podporu predbeznym pripomienkam
spolupredsedov (Co-Chairs) v prospech pevnych zakladnych linii, pricom zohladnili najma
skuto¢nost’, z2 UNCLOS nebrani ich zavadzaniu, ato najma z dovodu zachovania Statnosti
potapajucich sa ostrovnych statov. Zaroven zdoraznili, Ze je nevyhnutné, aby konecny vysledok
prace Komisie OSN pre medzinarodné pravo v tejto oblasti zabezpecil ochranu zvrchovanych
prav §tatov nad ich namornymi priestormi. Dal§ou navrhovanou moznostou na zabezpedenie
pravnej stability bola prave zmena a doplnenie Dohovoru OSN o morskom prave, ¢o sa vSak
v ramci diskusie na predmetnt tému zhodnotilo za vel'mi zlozity a komplikovany krok. Podl'a
slov ¢lenov predmetnej pracovnej skupiny by sa napokon mohlo zvazit' zvolanie stretnutia
Statov, ktoré su zmluvnymi stranami UNCLOS s cielom interpretovat’ tento ndstroj vratane
podrobného preskiimania textu, kontextu, predmetu a ucelu jeho prislusnych ustanoveni.?®
Niektori ¢lenovia pracovnej skupiny sa domnievali, Ze d’alSou moZnostou na zabezpecenie
pravnej stability v stvislosti so zvySovanim hladiny mori by bol vznik pravidla
medzinarodného obyc¢ajového prava. Odvolavali sa na prima facie naznaky vytvorenia nového
pravidla medzinarodného obyc¢ajového prava, ktoré by stanovilo pevné vychodiska. Bolo v§ak
vyjadrené stanovisko, Ze je prili§ skoro na to, aby sa vyvodili akékol'vek suvisiace zavery,
pokial ide o existenciu rozsirenej praxe a opinio juris v prospech zakladnych linii a zachovania
namornych zon, ¢i uZ na regionalnej alebo medzindrodnej Grovni. Doraz sa vSak kladol na novy
trend praxe a nazorov Statov zaloZenych na dobromysel'nom vyklade UNCLOS. V ramci
diskusie na predneseny navrh sa reagovalo zaujimavou ,,koncepciou®, a to 0 moznej aplikacii
¢lanku 31 Viedenského dohovoru o zmluvnom prave,? ktory by poskytol vyuZitelny a
autenticky prostriedok vykladu Dohovoru OSN o morskom prave. Takyto vyklad by mohol
mat’ formu rezolucie zo zasadnutia $tatov, ktoré su zmluvnymi stranami UNCLOS. Bolo
zdoraznen€, ze naslednd prax, ako prostriedok vykladu UNCLOS, by mohla predstavovat
uzito¢nu alternativu k vytvoreniu pravidla medzindrodného obyc¢ajového prava. V stvislosti s
problematikou reZzimov Sui generis sa objavili otazky tykajuce sa moznosti, ako by
medzindrodné spolocenstvo mohlo riesit’ vyzvy Statov, ktoré Celi strate izemia v dosledku
zvySovania hladiny mori. Navrhovalo sa, aby pracovna skupina zvazila zavedenie Statatu sui
generis pre uzemia zaplavené v dosledku stupajucej hladiny mori, najmi s ohl'adom na to, ze
tento jav nie je len prirodnym fenoménom, ale aj dosledkom l'udskej ¢innosti. Hoci bol

27 International Law Comission, Report on the work of the seventy-fourth session 2023. Sea-level rise in relation to

international law. (A/78/10). Dostupné online: https://legal.un.org/ilc/reports/2023/.

Loc.cit.

Vyhlaska Ministerstva zahrani¢nych veci ¢. 15/1988 Zb., zo 4. septembra 1987 o Viedenskom dohovore o zmluvnom prave.
Dostupné online: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1988/15/.
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podporeny flexibilny pristup k zédkladnym linidm, zaznela aj vyzva na dokladnu diskusiu o
vyhodach a moznostiach rezimov Sui generis.

Zaverom tejto kapitoly je mozné objektivne zhodnotit’, ze z uvedenych vyziev vyplyva
potreba pre medzinarodné pravo pruzne reagovat’ na nové environmentalne, klimatické vyzvy
a vyvijat mechanizmy, ktoré umoznia zabezpecit' ochranu Zivotného prostredia, prava
jednotlivcov a udrzatelny rozvoj v kontexte zvySujucej sa hladiny mori.

III. VPLYV ZVYSOVANIA HLADINY MORi NA ENVIRONMENTALNE
VYSIDEOVANIE OSOB

Ako uz bolo naprie¢ ¢lankom viackrat spomenuté, téma vplyvu zvySovania hladiny mori na
vysidl'ovanie predstavuje komplexny problém, ktory zahfiia nielen environmentélne a socialne
faktory, ale aj otdzky zvrchovanosti, prav 0sob a institucionalnej pripravenosti na adekvatne
zvladnutie tejto krizy. Rozsiahle nitené vysidl'ovanie predstavuje vaznu hrozbu pre juznu a
vychodna Aziu, najma vzhl'adom na ich geografickt polohu a populaéni hustotu. Dévodom je,
ze zvySovanie hladiny mori bude mat’ neprimerany vplyv na ich pocetné obyvatel'stvo zijiice v
nizko polozenych oblastiach. Sest’ z desiatich azijskych velkomiest sa nachadza na pobrezi
(Jakarta, Sanghaj, Tokio, Manila, Bangkok a Bombaj). Cina ma pritom 41 % svojej populacie,
60 % svojho bohatstva a 70 % prave v mestach nachadzajucich sa v pobreznych oblastiach.*
V Afrike najdeme d’al$ie milidny zraniteI'nych osob, najmé v okoli delty Nilu a na zdpadnom
pobrezi Afriky. Zmena Struktiry zrazok by mala obzvlast' zdvazné dosledky na potravinovu
bezpecnost’ v subsaharskej Afrike. Ostatné ostrovné Staty maju tendenciu mat’ vysokd uroven
rozvoja a vysoku hustotu obyvatel'stva okolo svojho pobrezia. Napriklad polovica obyvatel'ov
Karibiku zije vo vzdialenosti do 1,5 km od pobrezia.

Doposial’ neexistuje jednotny zavazny medzinarodnopravny nastroj, ktory by obsahoval
osobitné ustanovenia o cezhrani¢nom pohybe vyvolanom zmenou klimy a o ochrane 0sob, ktoré
su postihnuté a/alebo sa prestivaju v dosledku nepriaznivych ufinkov zmeny klimy, ako je
napriklad diskutované zvySovanie hladiny mori. Medzinadrodné pravo verejné v sicasnosti
nepriznava osobam postihnutym nepriaznivymi dosledkami zmeny klimy vratane stupania
morskej hladiny Ziadny osobitny pravny status.®! Aviak vzhladom na osobitni situaciu, ktore;
mozu Celit’ osoby postihnuté zvySovanim hladiny mori v dosledku povahy tohto nepriaznivého
ucinku zmeny klimy, m6Zu mat’ osobitné potreby, ktoré by bolo potrebné riesit’ aj z pravneho
hladiska. Vplyv zvySovania hladiny mori na osoby postihnuté touto situaciou teda vyvoldva
otazky, ako by sa tieto osoby mali chranit’ a aké existujice pravne rdmce st potencidlne
uplatnitel'né na tato situaciu (lex lata) a ¢i su existujice pravne ramce dostatocne komplexné,
koherentné alebo Specifické, aké st ich obmedzenia a ¢i by boli opodstatnené v ich
aplikovatel'nosti na skimanu problematiku (lex ferenda).®?

1. Definicny rébus: klimaticky utefenec, environmentalny uteenec alebo
environmentalny vysidlenec?

Medzinarodnopravne, ako aj vnutroStatne pravne a normativne ramce chrania prava
mnohych rdéznych skupin nutenych a nedobrovolnych posunov obyvatel'stva ako napr.
uteCencov, 0s0b bez Statnej prisluSnosti a 0sob vysidlenych vo svojich krajinach v dosledku
katastrof a konfliktov. Vzhl'adom na zhorSujuce sa dosledky klimatickych zmien sa vSak
objavuje aj nova kategoria nedobrovolnych vysidleni, v pripade ktorych existuje "medzera" v

% YE, S.,QINGYU, M. The Areal Conditions, Bases and Differences of the Rural Urbanization in China's Coastal
Development Region. Academia Sinia, Institute of Geography. In: GeoJournal 21. [online]. 1990, Vol. 21. pp. 39-48.
[cit.2024-04-05]. Dostupné online: https://doi.org/10.1007/bf00645306 . s. 42-43.

81 UNGA, A/CN.4/752, International Law Comission, Sea-level rise in relation to international law. 19. Aprila 2022. s. 58/107.

32 Loc.cit.
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ochrane ich prav. Environmentalne vysidlené osoby by sme mohli definovat’ ako osoby, ktoré
su nutené alebo podnietené k migracii, pretoze samotné Zitie sa stalo neudrzatelnym v dosledku
mnoziacich sa prirodnych katastrof alebo nezvratnej degradacie environmentalnych zdrojov v
dosledku pomaly nastupujucich dosledkov zvySovania hladiny mori a rozSirovania pusti.
Potencidlny rozsah vysidl'ovania a trvalého presidlovania v suvislosti so zmenou klimy
(odhaduje sa, ze do roku 2050 to bude 50 az 200 miliéonov l'udi, vi¢Sinou v rozvojovych
krajindch) predstavuje vyznamni pravnu, ale aj politickd vyzvu.**Krajiny na Parizskej
klimatickej konferencii v roku 2015 vyzvali VarSavsky medzindrodny mechanizmus pre straty
a Skody, aby pripravil odporacania na rieSenie vysidl'ovania sposobeného zmenou klimy, ¢o
vyvolalo medzindrodnopravne povedomie o potrebe rieSenia problematiky klimatického
vysidlovania.3* Po prvykrat sa hlavy $tatov a predsedovia vlad stretli 19. septembra 2016 na
celosvetovej urovni v New Yorku v rdmci Valného zhromazdenia OSN o otazkach suvisiacich
s migraciou a uteCencami. Predstavitelia deklarovali odkaz, Ze otdzky migracie a uteCencov sa
stali hlavnymi témami medzinarodnej agendy. Prijatim Newyorskej deklaracie o uteCencoch a
migrantoch® ¢&lenské $taty OSN vyjadrili potrebu komplexného pristupu k mobilite Tudi a
posilnenej spolupraci na celosvetovej trovni.*® Logickym dosledkom vyssie spominanych
udalosti bolo zahrnutie medzinarodného vysidlovania v stvislosti so zmenou klimy do
Globalneho paktu o ute¢encoch®” (2018) a Globalneho paktu o bezpeénej, riadenej a pravidelne;
migracii®®, znamy aj ako Marakéssky pakt o migracii z roku 2018. Predpoklad, Ze vietky osoby
postihnuté zmenou klimy a nutené migrovat’ by mali byt oznacené za utecencov, je vSak dost’
problematicky. Zhodujice sa ndzory pravnej spolocnosti zastavaji nazor, ze vSetky osoby
vysidlené v désledku klimatickych zmien si zasluzia najvyssiu formu ochrany podl'a prava, ale
nie nevyhnutne podl'a uteceneckého prava. Na podporu tohto nazoru je v prvom rade potrebné
vysvetlit’ nespravne pomenovanie klimatickych ute¢encov alebo environmentalnych utecencov.

V ramci odbornych diskusii a ¢lankov sa vel'a krat na osoby vysidlené z environmentalnych
dovodov aplikuje pojem klimaticky alebo environmentdlny utecenec. Ako uz bolo vysSie
naznacené, pojem ,.environmentalny uteCenec* alebo ,.klimaticky utecenec* nie st z hl'adiska
medzinarodného prava pravnym pojmom. Predmetny nazor zastava aj Sadako Ogata, byvala
Vysoka komisarka OSN pre uteCencov a vedci ako Gaim Kibreab, ktori deklaruju Ze klimaticki
utecenci v skutocnosti nie su uteCencami podla noriem Zenevského prava ato konkrétne
Dohovoru zroku 1951 o pravnom postaveni utedencoch®. Podla ¢lanku 1A predmetného
Dohovoru o uteCencoch sa za uteCenca povazuje len osoba, ktora prekro¢i medzinarodné
hranice z dovodu opodstatneného strachu z prenasledovania na zaklade rasy, ndboZenstva,
narodnosti, Clenstva v spoloCenskej alebo politickej organizéacii. Ked’Zze environmentalni
utedenci nespifiaji toto kritérium, nie st uteencami stricto sensu. Aj ked’ samotny termin
environmentalny uteCenec alebo pojem klimatického uteCenca nie su pravne definovang,
povodne ich spopularizoval Lester Brown z Worldwatch Institute v 70. rokoch, ale

3 ZETTER, R. Environmentally Displaced People. In: Refugees study center. University of Oxford. [online]. 2018, vol.

11/2008. [cit.2024-04-05]. Dostupné online: https://www.rsc.ox.ac.uk/policy/environmentally-displaced-people.

3% DESHWAL, V.S., SHRIVASTAVA, S. The Curious Case of Environmental Refugees: Environmental Refugees May be
Better Protected Without Being Declared as “refugees”. In: OIDA International Journal of Sustainable Development. West
Bengal National University of Juridical Sciences. [online]. 2019, Vol. 12. No. 11, pp. 31-42. [cit.2024-04-05]. Dostupné
online: https://ssrn.com/abstract=3571737. s.33-35.

35 New York Declaration for Refugees and Migrants, 2016. UN Doc.(A/RES/71/1).

3  Marakéssky pakt o migracii ma priniest dohodu. In: Odpadyportal [online]. 2018. [cit.2023-10-08]. Dostupné online:
https://www.odpadyportal.sk/Dokument/104442/marakessky-pakt-o-migracii-prinesie-dohodu-precitajte-si-uplne-znenie.
aspx.

37 Global Compact on Refugees, 2018. UN Doc. (A/RES/73/151).

% Global Compact for Safe, Orderly and Regular Migration, 2018. UN Doc. (A/CONF.231/3).

3 Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky &. 319/1996 Z.z., u¢innost’ od 19.11.1996, Zenevsky
Dohovor o pravnom postaveni uteCencov zroku 1951. Dostupné online: https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ7/1996/319/.
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celosvetového uznania sa mu dostalo v roku 1985, ked’ ho Essam El Hinnawi pouzil v publikacii
Programu OSN pre Zivotné prostredie (tiez zname aj ako ,,UNEP*).%

V mnohych odbornych diskusiach, snaziacich sa rieSit’ problematiku environmentalneho
vysidlovania, sa odvoldva na normy Zenevského prava z roku 1951 (d'alej v texte aj ako
Dohovor o ute¢encoch). Je vSak dolezité poznamenat’, Ze tento medzinarodnopravny nastroj je
pre Upravu environmentélne vysidlenych 0sob plne nepostacujuci. A to vzhl'adom na historické
dévody prijatia Dohovoru o utecencoch, ktoré prioritne reaguje na povojnovy kontext, ked’
environmentalne vysidl'ovanie nebolo plne na programe medzinarodnych diskusii, aj ked’ uz
dochadzalo k prirodnym katastrofam. Aj samotna zmena a opatovné otvorenie novych rokovani
o "uteCencoch" v kontexte sucasnej krizy by mohlo predstavovat’ vel'ké riziko pre samotny
Dohovor o uteCencoch. Byvaly vysoky komisar OSN pre uteéencov Antonio Guterres sa
k predmetnej uvahe vyjadril so slovami, ze v stiasnom kontexte poznacenom emotivnymi
diskusiami o migracii by potencionalne rozsirenie Dohovoru o ute¢encoch znamenalo riziko
jeho pravneho oslabenia.** Aj z pohl'adu aplikacnej tirovne sa Dohovor o uteencoch z roku
1951 javi ako nevyhovujuco postaveny, nakol’ko sa jeho normy tykaja len 0sob, ktoré prekrocia
Statnu hranicu, zatial’ Co velky pocet environmentalne vysidlenych osdb zostava vo svojej
krajine, a teda k prekroceniu hranic z ich strany nedochadza.

V teorii prava Eurdpskej e sa objavuje aj blizky pojem environmentalny migrant, av§ak ani
tento pojem nebol v pramefioch prava Eurdpskej tinie definovany ani zakotveny.*? Takyto
pojem bol vramci Europskej Gnie spomenuty aj v projekte s nazvom ,,Migrdcia, zZivotné
prostredie a zmena klimy *“ financovany Eurdpskou tiniou. Tento portal bol vytvoreny v ramci
projektu MECLEP (Evidence for Policy), ktory sa realizoval od januara 2014 do marca 2017.
Ciel'om projektu bolo prispiet’ k celosvetovej znalostnej zdkladni o vztahu medzi migraciou,
zivotnym prostredim a klimatickymi zmenami. Konkrétne sa zameriaval na formulovanie
politickych moZnosti, ako moZe migracia vratane vysidlovania a planovaného premiestiiovania
vyuzit stratégie adaptacie na environmentilne a klimatické zmeny.** Vhodnejsim pojmom na
pomenovanie 0sob st'ahujucich sa v dosledku nepriaznivych podmienok, vyvolanych z dévodu
klimatickych zmien sa javi pomenovanie emvironmentdlne vysidlend osoba alebo osoba
vysidlend 7 dovodu klimatickych zmien.

2. Medzinarodnopravna ochrana prav environmentilne vysidlenych os6b v dosledku
zvySovania hladiny mori

Ciastkovil zavizni medzinarodnopravnu Gipravu v smere ochrany prav oséb vysidlenych
z dovodu klimatickych zmien je moZzné néjst v Ramcovom dohovore o zmene klimy z roku
1992* a na neho nadvizujucej Parizskej dohode,* ktoré sa formovali a vznikali pod gesciou
Organizacie Spojenych narodov. Podla ¢lanku 4 ods.1 pis.b) Ramcového dohovoru o zmene
klimy sa Staty zaviazali: ,,..formulovat, realizovat, publikovat’ a pravidelne aktualizovat

40 BLACK, R. Environmental refugees: myth or reality? Working Paper No.34, UN High Commissioner for Refugees

(UNHCR), 2001.

PRIEUR, M. et. al. Draft Convention on the International Status of Environmentally-Displaced Persons . In: Revue
Européenne de Droit de 1'Environnement [online] 2008, vol. 12 (4). pp. 395-406. [cit.2024-04-05]. Dostupné
online: https://doi.org/10.3406/reden.2008.2058 .

JANKUV,J. Medzindrodnoprévna ochrana pravo osob vysidlenych z environmentdalnych dévodov. In: SMIGOVA, K. (ed.).
Liber Amicorum Dalibor Jilek. Beroun: Eva Rozkotova. 2023. ISBN 978-80-87488-52-2., s. 142.

IOM, Migration, Environment, and climate change: Evidence for policy [online]. [cit.2024-04-05]. Dostupné online:
https://environmentalmigration.iom.int/migration-environment-and-climate-change-evidence-policy-meclep.

Oznamenie Ministerstva zahrani¢nych veci ¢. 548/2006 Z.z o prijati Ramcového dohovoru OSN o zmene klimy. Dostupné
online: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2006/548/.

Oznamenie Ministerstva zahrani¢nych veci a eurdpskych zalezitosti ¢. 99/2017 Z.z., o prijati Rdmcového dohovoru
Organizacie Spojenych narodov o zmene klimy Parizska dohoda. Dostupné online: https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ7/2017/99/.
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narodné programy a tam, kde je to vhodné, aj regiondlne programy obsahujuce opatrenia na
zmiernenie zmeny klimy rieSenim antropogénnych emisii zo zdrojov a zachytov vsetkych
sklenikovych plynov, ktoré nie su riadené Montrealskym protokolom, ako aj opatrenia, ktoré
umoznia primeranu adaptaciu na zmenu klimy... " Podla vykladu predmetného ¢lanku, je
mozné pripisat’ zavidzok Statom reagovat’ danymi opatreniami aj na situacie vysidlenia oséb
v dosledku zmeny klimy a teda zvySovania hladiny mori. Uvedeny nazor a s tym stvisiacu
relevanciu medzindrodnopravnej Gpravy v oblasti klimatickych zmien pre ochranu vysidlenych
0sOb v stvislosti so zmenou klimy, potvrdzuje aj zriadenie takzvanej Pracovnej skupiny pre
vysidlenie na 21. konferencii zmluvnych stran Ramcového dohovoru o zmene klimy.

Podl’a slov Jankuva, potencial ochrany osob v suvislosti s problematikou ochrany zivotného
prostredia mézeme vyvodit’ aj z kodifikacnej prace Komisie OSN pre medzinarodné pravo, a
to konkrétnejSie z nezavdzného dokumentu s nazvanom ,,Ndavrh zdasad ochrany Zivotného
prostredia vo vztahu k ozbrojenym konfliktom, s komentarom.” V zasade 8 predmetného
dokumentu s nazvom Human Displacement sa uvadza, ze $taty, medzinarodné organizacie a ini
prisludni aktéri by mali prijat’ vhodné opatrenia na prevenciu, zmiernenie a napravu $kod na
zivotnom prostredi v oblastiach, kde sa nachadzaju osoby vysidlené v dosledku ozbrojeného
konfliktu alebo cez ktoré prechadzaji a zaroven poskytnut’ pomoc a podporu tymto osobam a
miestnym komunitdm. V komentari k danej zasade sa uvadza, ze sa zaobera neimyselnymi
environmentalnymi dosledkami vysidlovania 0s6b v doésledku ozbrojeného konfliktu a
naznacuje moznost’ ich prepojenia. Navrh zdsad sa pritom sustred’'uje na medzinarodné aj
vnutrostatne vysidlenie. Opodstatnenym nastrojom ochrany osob postihnutych zvySovanim
hladiny mori sa javi aj ,,dvojity pristup ochrany oséb v pripade katastrof™, zalozeny na pravach
a potrebach v Navrhu ¢lankov Komisie OSN pre medzindrodné pravo o ochrane osob v pripade
katastrof z roku 2016,%® a to konkrétne pomocou ¢lanku 2 predmetného Navrhu, ktory znie
nasledovne: ,,Ucelom tychto ndavrhov clankov je ulahcit primeranii a ticinni reakciu na
katastrofy a znizit riziko katastrof tak, aby boli uspokojené zakladné potreby dotknutych osob
pri plnom respektovani ich prav." Pokial’ ide o ochranu 0sob postihnutych zvySovanim hladiny
mori, tieto dva pristupy (zalozené na pravach a potrebach) sa nemusia nevyhnutne vylucovat’,
ale najlepgie je vnimat ich ako vzajomne sa dopliiiajiice: ochrana 0séb postihnutych zvysovanim
hladiny mori by mala uspokojovat’ ich potreby a takato reakcia sa musi uskutocniovat’ pri plnom
reSpektovani ich prav.*’

Prvym S$pecializovanym regiondlnym dohovorom, ktory vyslovne upravuje problematiku
ochrany prav osob vysidlenych z environmentalnych faktorov, je Dohovor o ochrane a pomoci
vaiitorne vysidlenym osobam z diele Africkej tinie, nazyvany aj ako Kampalsky dohovor.*8
Kampalsky dohovor je vysledkom regionalneho usilia najst’ rieSenia problémov tykajucich sa
nutenej migracie, zhorSovania zivotného prostredia, konfliktov a poruSovania 'udskych prav.
Spéja teda normativne a inStitucionalne prvky regiondlnych postupov vratane prevencie,
riadenia a rieSenia konfliktov, ochrany l'udskych prav a obnovy Zzivotného prostredia.
Kampalsky dohovor je sice dietatom Africkej Unie, ale je vysledkom jedinecnej spoluprace
medzi Africkou tiniou a klI'i¢ovymi medzinarodnymi partnermi, ako st UNHCR, IOM a ICRC.
Tieto organizacie boli ¢lenmi konzulta¢nej skupiny, ktord pripomienkovala a pomadhala
formovat’ predchadzajici navrh dohovoru. O zneni sa nésledne rokovalo na sérii stretnuti
pravnych expertov, ktoré sa konali v rokoch 2007 a 2008. Konec¢ny navrh dohovoru bol prijaty

4 Draft articles on the protection of persons in the event of disasters adopted by the International Law Commission at its

sixty-eighth session, in 2016 and submitted to the General Assembly as a part of the Commission’s report covering the
work of that session (A/71/10). para. 48.

UNGA, A/CN.4/752, International law comission, Sea-level rise in relation to international law. s. 59/107.

JANKUV, J. Environmentalizacia medzinarodného prava verejného a jej vplyv na pravo Eurdpskej unie a pravny poriadok
Slovenskej republiky.Praha: Leges. 2021, ISBN 978-80-7502-580-7, s. 197-198.
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na tretom ministerskom zasadnuti Africkej unie o uteCencoch, navratilcoch a vysidlenych
osobach, ktoré¢ sa konalo v roku 2008 v Addis Abebe v Etidpii. Na vobec prvom regionalnom
samite za ucasti hlav Statov a predsedov vlad Africkej tnie, ktory sa konal v oktobri 2009 v
Kampale v Ugande, sa postdilo a schvalilo znenie dohovoru.*® Kampalsky dohovor obsahuje
kl'a¢ové ustanovenia tykajuce sa ochrany osob a komunit vysidlenych v dosledku zmeny klimy
a zhorSovania zivotného prostredia. Medzi ciele dohovoru, ktoré st podrobne opisané v ¢lanku
3 Kampalského dohovoru, patri podpora miestnych, vnutrostatnych a regionalnych opatreni na
zmiernenie, zakaz a odstranenie zakladnych pri¢in vysidl'ovania; vytvorenie pravneho ramca
na predchédzanie svojvol'nému vysidlovaniu; vytvorenie pradvneho ramca pre spolupracu a
solidaritu medzi Statmi; poskytnutie pravneho ndstroja na ochranu a pomoc vnutorne
vysidlenym osobam; stanovenie tloh a zodpovednosti §tatov.>® Podl'a ¢lanku 1 pism. k) sa
definicia vnutorne vysidlenych osdb vzt'ahuje nielen na "osoby alebo skupiny osdb, ktoré boli
natené alebo povinné utiect’ alebo opustit’ svoje domovy alebo miesta obvyklého pobytu" v
dosledku udalosti vratane prirodnych alebo clovekom sposobenych katastrof, ale aj na osoby,
ktoré tak urobili v predstihu pred katastrofami alebo s cielom vyhnut sa ich ni¢ivym ucinkom.
To ma zahtiiat’ osoby, ktoré sa prestahovali s cielom vyhnut’ sa u¢inkom katastrof spojenych s
environmentalnymi faktormi, ako st sucho alebo zaplavy. Za vnutorne vysidlené osoby mozno
povazovat’ aj osoby, ktoré st nedobrovolne vysidlené v désledku adaptaénych opatreni Statov
(v ¢lanku 1 ods. 1 sa uvadza, Ze vnutorné vysidlenie sa vztahuje aj na "nedobrovolny alebo
nateny pohyb, evakuaciu alebo premiestnenie osob."). Predmetny Kampalsky dohovor vytvara
priestor pre ochranu environmentalne vysidlenych osob.

V konc¢enom désledku sa v ramci diskusii odbornikov medzindrodného prava, mnohokrat
otvara diskusia ochrany prav osob environmentalne vysidlenych, prostrednictvom pravidiel
ochrany l'udskych prav. Hoci stipanie hladiny mori samo osebe nepredstavuje porusenie
Pudskych prav, ma potencial nepriaznivo ovplyvnit' uzivanie ludskych prav chranenych
medzinarodnymi aj regiondlnymi dohovormi, najmi prav uZz zranitelnych osdb a skupin.
Ciel'om medzinarodnych dohovorov o 'udskych pravach je univerzalnost’ v priestore a Case. Aj
ked’ nehovoria konkrétne o Casoch katastrof, maji poslanie uplatiovat’ sa za kazdych okolnosti.
Ziadny konvenény text o P'udskych pravach nevylucuje obdobie katastrofy zo svojho ¢asového
rozsahu uplatnovania. Jedinym platnym dohovorom, ktory vyslovne potvrdzuje svoje
uplatiiovanie v situdciach rizika a humanitarnej ntidze, vratane prirodnych katastrof, je Dohovor
o pravach 0sdéb so zdravotnym postihnutim z roku 2006°! (¢lanok 11). V pripade ostatnych
dohovorov je ich ¢asova uplatnitel'nost’ v pripade katastrofy implicitna. Takyto vyklad mozno
dat’ Paktu OSN o hospodarskych, socidlnych a kultarnych pravach z roku 1966.%2 V fiom sa v
¢l. 11 pravo kazdej osoby na stravu, pristresie a osatenie. Clanok 11 bol v roku 1996 vo
vieobecnom komentari®® Vyboru pre hospodarske, socialne a kulturne prava vylozeny tak, ze
sa vztahuje na vSetkych, a to aj po€as obdobia nudzového stavu. Mozno ho povazovat za
rovnaky pre vSetky ¢lanky oboch paktov z roku 1966 vratane ¢lanku 6 Paktu o obcianskych a
politickych pravach® o prave na Zivot a €lanku 12 o prave na zdravie v Pakte o hospodarskych,
socialnych a kultrnych pravach. Pravo na Zivot a pravo na zdravie su pravdepodobne tie, ktoré

4 ABEBE, A.M. The Kampala Convention and environmentally induced displacement in Africa. In: The Emerging Law of

Forced Displacement in Africa. [online] 2016, [cit.2024-04-05]. Dostupné online: https://doi.org/10.4324/9781315618227.
Loc.cit.

Oznamenie Ministerstva zahraniénych veci ¢. 317/2010 Z.z., Dohovor o pravach o0s6b so zdravotnym postihnutim.
Dostupné online: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ7/2010/317/20100710.

Vyhlaska Ministra zahrani¢nych veci z 10. méja 1976 ,120/1976 Zb., Medzinarodny pakt o hospodarskych, socialnych a
kultarnych pravach. Dostupné online: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1976/120/.

% UN Committee on Economic, Social and Cultural Rights (CESCR). General Comment No. 4: The Right to Adequate
Housing (Art. 11 (1) of the Covenant), E/1992/23.

Vyhlaska Ministra zahraniénych veci z 10. maja 1976 ,120/1976 Zb., Medzinarodny pakt o ob¢ianskych a politickych
pravach. Dostupné online: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1976/120/.
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najlegitimnejsSie spadaju pod osobitny pravny rezim environmentalne vysidlenych osob. Je sice
pravdou, Ze v podmienkach Rady Eur6py nie je mozné ndjst’ explicitne Specifikovanu pravnu
upravu tykajicu sa ochrany prav environmentalne vysidlenych osob, avSak Europsky sud pre
ludské prava (d’alej len ako ,,ESLCP) nepriamo, ateda implicitne, reagoval na skiimanu
problematiku napr. v pripade Sufi s Elmi proti Spojenému kralovstvu (staznost ¢. 8319/07 and
11449/07, 28 november 2011). ESLP v predmetnom pripade zistil, Ze nedostatok zdrojov Statu
na zvladnutie prirodzene sa vyskytujuceho fenoménu méze vytvorit’ také zafale podmienky,
ktoré zarucuju doplnkovi ochranu podl’a ¢l. 3 Dohovoru o ochrane 'udskych prav a zakladnych
slobdd.*

Dalsim dolezitym krokom bolo prijatie Rezolucie &. 6/2018% Komisiou pre medzindrodné
pravo a zvySovanie hladiny mori na 78. konferencii ILA ktora sa konala 19. - 24. augusta 2018
v australskom Sydney. U¢elom Sydney Declaration of Principles on the Protection of Persons
Displaced in the Context of Sea Level Rise, resp. Deklaracie zo Sydney, je poskytnit’ Staitom
usmernenia v oblasti predchadzania, zmieriiovania a zvladania vysidl'ovania oséb, ku ktorému
dochéadza v suvislosti so zvySovanim hladiny mori, a to na zéklade prisluSnych medzinarodnych
pravnych ustanoveni, zasad a ramcov. Zasada 1 Deklaracie zo Sydney stanovuje, Ze Staty maja
primarnu povinnost’ a zodpovednost’ poskytnut’ ochranu a pomoc osobam s obvyklym pobytom
na uzemiach pod ich jurisdikciou, ktoré st postihnuté zvySovanim hladiny mori. Tato povinnost’
zahffia prijatie preventivnych aj napravnych opatreni. V zésade 2 sa okrem toho stanovuje, ze
Staty su povinné nediskriminaéne reSpektovat’ l'udské prava osob pod ich jurisdikciou, ktoré sa
prestivaji v svislosti so zvySovanim hladiny mori.>” Deklaracia zo Sydney nésledne uplatiiuje
zasady l'udskych prav v stvislosti s konkrétnymi formami pohybu obyvatel'stva, ktoré sa bud’
uz realizuja, alebo sa predpoklada, ze sa budu realizovat’ v suvislosti so zvySovanim hladiny
mori, ako su evakudcie, migracia a planované premiestnenia. Zaroven uznava, ze tieto presuny
st Casto problematické a vyzaduji si dokladné konzultacie a planovanie, aby sa zabranilo vacsej
zranitel'nosti, ochudobneniu a socidlnej fragmentacii komunit.

Je opravnené tvrdit, Ze medzindrodné pravo verejné postupom casu zacina reagovat na
problematiku ochrany prav environmentalne vysidlenych os6b z dovodu zvySovania hladiny
mori, avSak jeho progres je mozné oznacit’ za pomaly a v mnohych pripadoch aj nedostacujuci.
RieSenie problematiky ochrany prav osob vysidlenych v désledku zvySovania hladiny mori si
vyZaduje nielen opatrenia na adaptaciu a zmiernenie nasledkov, ale aj primerant ochranu prav
dotknutych 0s6b, vratane pristupu k déstojnému zivotnému Standardu, bezpe¢nému presidleniu
a ochrane ich kultirnych a socialnych identit.

3. Kiribati, topiaci sa raj v juznom Tichomori

Kiribati, predstavuje ostrovny §tat v strednej Casti Tichého ocednu, ktorému koncom 20. a
zaCiatkom 21. storo€ia hrozilo, Ze stipajiica hladina mora znecisti a nakoniec zatopi nizko
polozené ostrovy Kiribati. Vlada Kiribati skiimala stratégie na pripravu krajiny na buducnost’ a
na zaistenie bezpecnosti obcanov v budicnosti. Medzi mozné dlhodobé rieSenia patri podpora
emigracie kvalifikovanych pracovnikov, ako aj nakup pody v inych Castiach Tichého oceanu a
vytvorenie umelych ostrovéekov v oceane - podobne ako v pripade ropnych vrtnych plosin na
mori, na ktoré by sa mohlo prestahovat’ obyvatel'stvo v pripade, Ze by sa niektoré alebo vSetky
ostrovy Kiribati stali neobyvatelnymi. V roku 2014 vlada kupila priblizne 8 Stvorcovych mil’

%5 Oznamenie Federalneho ministerstva zahrani¢nych veci €. 209/1992 Zb., Dohovor o o ochrane l'udskych prav a zdkladnych

slobod. Dostupné online: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1992/209/.

Committee on international law and sea level rise, Resolution 6/2018, Sydney Declaration of Principles on the Protection

of Persons Displaced in the Context of Sea Level Rise.

5 BURSON, B. Sea-Level Rise and International Law. In: New Zealand Foreign affaird and trades. [online]. [cit.2024-04-
05]. Dostupné online: https://www.mfat.govt.nz/en/media-and-resources/sea-level-rise-and-international-law-bruce-
burson/.
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(20 km2 ) pddy na fidzijskom ostrove Vanua Levu, za ucelom vyuzitia doplnkovej produkcie
potravin, vzhladom na skuto¢nost’, ze vel'ka Cast’ tirodnej pddy bola znic¢ena v dosledku jej
zaplavenia morskou vodou. Klimatické zmeny na Kiribati ovplyviiuji produkciu plodin,
rybolov, vyskyt chordéb a zasobovanie obyvatelov Kiribati sladkou vodou. V nadvéznosti
na problematiku zvySovania hladiny mori v Kiribati, je dbélezit¢ poukazat na znamy pripad
Ioana Teitiota. loane Teitiota, ako ob¢an Kirabati, poziadal novozélandskt vladu o azyl v roku
2013 tvrdiac, Zze dosledky zmeny klimy a stupania hladiny mori ho prinutili k nitenej migracii.
O dva roky neskér Novy Z¢land Teitiotovu ziadost’ o ochranu zamietol. Obcan Kiribati sa
odvolal proti zamietnutiu priznania postavenia uteCenca na novozélandskom najvysSom sude.
Odvolatel’ sa od svojich poziadaviek neodklonil a nad’alej tvrdil, Zze dosledky klimatickych
zmien na Kirabati, konkrétne zvySovanie hladiny oceanov a zhorSovanie zivotného prostredia,
nuatia obcanov opustit’ ostrovny Stat. Najvyssi sud konstatoval, ze vplyvy klimatickych zmien
na Kiribati nespifaju podmienky na priznanie postavenia utedenca, pretoZe Ziadatel' nebol
vystaveny prenasledovaniu, ktoré sa vyzaduje podla Dohovoru o utecencoch z roku 1951.
Okrem toho, Ze sud konstatoval neexistenciu vaznej ujmy alebo vazneho porusenia l'udskych
prav v pripade, Ze by sa stazovatel’ mal vratit’ na Kiribati, vyjadril aj obavy z rozsirenia rozsahu
posobnosti Dohovoru o utecencoch z roku 1951 a otvorenia dveri milibnom l'udi, ktori celia
tazkostiam v dosledku klimatickych zmien. Pan Teitiota po vyCerpani vSetkych moznych
vnutro$tatnych prostriedkov sa nasledne obratil na kvazi sudny orgén zriadeny Medzinarodnym
paktom o ob¢ianskych a politickych pravach, a to konkrétne na Vybor OSN pre 'udské prava
(d’alej len ako ,,Vybor®). Vybor v tomto pripade akceptoval predlozené odborné dokazy, ktoré
potvrdzuju, Ze stipajica hladina mori a rychly rast populacie na Kiribati vyrazne ohrozili
dodavky pitnej vody pricom 60 % obyvatel'stva zavisi vylucne na pridelovych zasobach
cerstvej vody. Okrem toho Vybor uznal relevanciu a doveryhodnost’ argumentécie navrhovatel’a
(Teitiotu), ze Zivobytie mnohych obyvatelov krajiny je zavislé od samozasobitel'ského
pol'nohospodarstva, ktoré sa stalo neudrzatelnym v dosledku vplyvov stupajiucej hladiny
mori.>®

Vybor vSak dospel k zaveru, Ze aj ked pristup k pitnej vode a pestovanie
pol'nohospodarskych plodin predstavuju pre obyvatel'ov zna¢né tazkosti, tieto faktory necinia
ich zivotné podmienky neprekonatel'nymi a preto deportacia ziadatel'a na Kiribati neporusuje
clanok 6 (konkrétne poruSenie prava na zivot) Medzinarodného paktu o obcianskych a
politickych pravach. Okrem toho Vybor odmietol tvrdenie st'azovatela, Ze jeho pravo na zZivot
bolo porusené v dosledku eskalujiceho nésilia vyplyvajiuceho z prel'udnenia, ked’Ze ohrozenie
zivota podl'a uvedeného €lanku musi byt osobné, a v§eobecna situacia nasilia sama o sebe nie
je postacujiicim zékladom na porusenie prava na Zivot. Hoci Vybor vyslovne uznal, Ze nahle aj
pomaly nastupujtce udalosti sposobené zmenou klimy vytvaraju redlne riziko, Ze Kiribati mdze
byt uplne zatopené, o moze viest’ k rozsiahlemu vysidleniu obyvatel'stva, odmietol, Ze by toto
riziko bolo bezprostredné, ako sa vyzaduje na to aby doslo k poruSeniu spominaného ¢lanku 6.
Samotny Vybor vzal na vedomie existujuce usilie kiribatskej vlady o rieSenie zmeny klimy
prostrednictvom narodného akéného programu adaptécie a zdoraznil, ze Kiribati a OSN zostava
eSte ¢as na intervencné opatrenia proti dosledkom zmeny klimy.

Hoci Teitiota v predmetnom konani neuspel, rozhodnutie Vyboru a jeho pravne zhodnotenie
tejto veci malo prelomovy vyznam, ked’ze Vybor dospel k zaveru, Ze Staty su v konecnom
dosledku povinné zdrzat’ sa nasilného vratenia jednotlivcov na tzemia, kde klimatické zmeny
predstavuju bezprostredné a redlne ohrozenie ich prava na zivot. Je vSak dolezité poukézat’ na

%  SINCLAIR-BLAKEMORE, A. Teitiota v New Zealand: A Step Forward in the Protection of Climate Refugees under
International Human Rights Law? In: Oxford Human Right Hub [online]. 2020, [cit. 2024-03-08]. Dostupné online:
https://ohrh.law.ox.ac.uk/teitiota-v-new-zealand-a-step-forward-in-the-protection-of-climate-refugees-under-international
- human-rights-law/.
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to, ze toto rozhodnutie udava vysoku hranicu potrebnti na preukdzanie porusenia ¢lanku 6
Paktu. Kiribati je uz dlho povazované za obzvlast’ nachylné na zmenu klimy. Ak teda dosledky
zmeny klimy na Kiribati nespliaju tento prah, je tazké si predstavit’, aké situacia by ho spinala.
Zaverom mozno konStatovat, ze hoci prah stanoveny v c¢lanku 6 zostdva vysoky, toto
rozhodnutie sluzi ako varovanie pre Staty, Ze pri posudzovani ziadosti o azyl a uteCencov musia
brat’ do Givahy ¢inky zmeny klimy. Bude zaujimavé sledovat’ ako sa s tymito ziadostami buda
Staty vyrovnavat’ v budicnosti.

V kontexte ,,environmentdlnej* jurisdikcie Vyboru je relevantné rozobrat’ si aj rozhodnutie
Daniel Billy a dal$i proti Australii (staznost' Torres Strait Islanders). Skupina Osmich
domorodych obyvatel'ov ostrova Torres Strait, ktori su australskymi Statnymi prislusnikmi,
predlozila Vyboru st'aznost’ proti australskej vlade. Tito obyvatelia pochadzaja z malych, nizko
polozenych ostrovov Boigu, Poruma, Warraber a Masig, ktoré¢ st sucastou australskych
Torreskych ostrovov. Stazovatelia tvrdili, Ze klimatické zmeny, ako silné zaplavy a stiipajliica
hladina mora, maji vazny negativny dopad na ich tradi¢ny spdsob zivota, kultiru a zivobytie.
Zaplavy znicili rodinné hroby, ¢o ohrozuje ich duchovné spojenie s predkami a zmeny pocasia
poskodili pddu, co obmedzilo dostupnost’ tradicnych potravin. Ostrovania d’alej deklarovali, ze
Australia nevyvinula dostato¢né Usilie na ochranu ich prav pred vplyvmi klimatickych zmien,
najma v oblasti modernizacie infrastruktiry a zniZovania emisii sklenikovych plynov. Staznost’
vSak predovSetkym poukazuje na poruSenie ich prav podla Medzinarodného paktu o
obc¢ianskych a politickych pravach, konkrétne prav na kulturu, sikromie a zivot. Vybor v ramci
svojich kompetencii v septembri 2022 uznal, ze Austradlia poruSila deklarované prava
poskodenych domorodych obyvatel'ov. Australia bola okrem, in¢ho povinna d’alSie opatrenia
na ochranu komunity, ako aj poskytnit’ odSkodnenie a zapojit’ sa do konzultacii s miestnymi
komunitami na posudenie ich potrieb.>® Tento pripad je vyznamnym krokom v boji proti
klimatickym zmenam, ktory vyzaduje silnejSie narodné a medzindrodné usilie na ochranu
domorodych komunit a ich tradi¢nych prav, a to aj v spojitosti so zvySujucou hladinou mori.

IV. ZAVER

Zaverom tohto ¢lanku je mozné konstatovat, ze sa potvrdila domnienka deklarujuca
environmentalne vysidlenie z dovodu zvySovania hladiny mori ako zlozity a mnohostranny
globalny problém s vaznymi dosledkami pre postihnuté komunity, Zivotné prostredie a globalnu
stabilitu. Je priam nevyhnutné, aby sa zo strany Statov prijali opatrenia na ochranu a podporu
tychto komunit, a zaroven sa minimalizovali dosledky zvySovania hladiny mori
prostrednictvom ucinnych opatreni zameranych na zmieriiovanie klimatickych zmien. Sticasny
stav v danej problematike je mozné zhodnotit tak, Ze medzinarodné pravo postupom Casu sice
zalina reagovat’ na problematiku ochrany prav environmentalne vysidlenych oséb z dovodu
zvySovania hladiny mori, avSak jeho progres je mozné oznalit’ za pomaly a v mnohych
pripadoch aj nedostacujuci. Hoci existuju urit¢ medzinarodnopravne nastroje, ktoré mozu
poskytnut’ isti mieru ochrany (pozri kapitolu Il.) v stcasnej dobe vsak stale neexistuje
univerzalny medzinarodnopravny ramec na poskytnutie Specifickej ochrany pre tych, ktori st
vysidleni v dosledku environmentalnych faktorov, najmé zvySovania hladiny mora. Tento stav
vytvara zna¢né pravne a humanitdrne vyzvy, ktoré vyzaduju SirSiu diskusiu a hladanie
adekvatnych rieSeni zo strany medzinarodného spolocenstva.

V ramci zhodnotenia tvrdenych skutoc¢nosti, s ohladom na vyvoj medzinarodného prava
v danej problematike a za pouzitia metéd uvedenych v tvode prace, je mozné skonstatovat’, ze

%9 Climate Change Litigation Database: Petition of Torres Strait Islanders to the United Nations Human Rights Committee

alleging violations stemming from Australia’s inaction on climate change. [online]. [cit.19.06.2024]. Dostupné na:.
Dostupné na:https://climatecasechart.com/non-us-case/petition-of-torres-strait-islanders-to-the-united-nations-human-righ
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existuje urcita ,,normativna medzera“ v ochrane prav environmentalne vysidlenych osob ¢o
spdsobuje skutocnost’, Ze sucasné existujuce medzinarodnopravne nastroje si nepostacujucimi
na rieSenie otazok ochrany environmentalne vysidlenych oséb z dovodu zvySovania hladiny
mori. Samotné rieSenia predmetnej situdcie by mohli zahfiat’ aj vytvorenie novych pravnych
nastrojov prostrednictvom dohovorov alebo protokolov, ktoré by poskytli §pecificku ochranu
environmentalne vysidlenym osobdm na univerzalnej urovni. Do Uvahy taktiez pripada aj
rozSirenie existujucich pravnych ramcov. Aktualizdcia a rozSirenie existujucich pravnych
nastrojov pripadd vSak do uvahy len s ohl'adom na skuto¢nost’, Ze by to neoslabilo samotné
postavenie dotknutého dohovoru resp. protokolu. Akcesoricky k danym rieSeniam prirodzene
patri aj posilnenie medzinarodnej spoluprace medzi krajinami, vratane vymeny informadcii a
najlepsich praktik, a spoluprace na spolo¢nych rieSeniach.

KLUCOVE SLOVA
environmentdlne vysidlenie, zvySujuca hladiny mori, wuteCenec, ludské prava,
medzinarodnopravna regulacia

KEYWORDS
environmental displacement, rising sea levels, refugee, human rights, international regulation
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THE BORROWING SYSTEM OF HUNGARIAN LOCAL
GOVERNMENTS: LEGAL FRAMEWORK, ECONOMIC
IMPACT AND FUTURE PROSPECTS

POZICKOVY SYSTEM MADARSKYCH MIESTNYCH
SAMOSPRAYV: PRAVng RAMEC, EKONOMICKY DOSAH A
BUDUCE VYHLIADKY

Evelin Anna Halmainé Horvdth !
https://doi.org/10.33542/S1C2025-2-04

ABSTRACT

The borrowing system of Hungarian local governments plays a crucial role in ensuring
financial stability while supporting local development. This study provides a comprehensive
analysis of the historical development, the legal framework and the economic and social impact
of local government borrowing in Hungary. The research highlights the legal foundations based
on the European Charter of Local Self-Government and the Hungarian Basic Law, and
emphasises the strict borrowing limits imposed to prevent financial imbalances. A comparative
approach is used to examine the Hungarian system in relation to other European models, in
particular those of the Visegrad countries, highlighting key similarities and differences. While
financial stability and debt control are the main advantages of the current system, challenges
such as centralisation, administrative burden and limited financial autonomy of local
governments are also identified. The study examines alternative sources of financing, including
European Union funds and national grant programmes, and assesses their role in reducing
local government debt dependency. The findings suggest that future reforms should focus on
increasing decentralisation, simplifying borrowing procedures, improving financial literacy
and promoting the digitalisation of financial management. These measures could contribute to
a more efficient and sustainable municipal financing system in Hungary, while maintaining
fiscal discipline.

ABSTRAKT

Pozickovy systéem madarskych miestnych samosprav zohrava klucovu ulohu pri zabezpecovani
financnej stability a zaroven podporuje miestny rozvoj. Tato Studia poskytuje komplexnu
analyzu historického vyvoja, pravneho ramca a ekonomickych a socialnych dopadov poziciek
miestnych samosprdav v Madarsku. Vyskum zdoraznuje pravne zaklady zalozené na Europskej
charte miestnej samospravy a madarskom Zakladnom zdkone, ako aj prisne limity pre pozZicky,
ktoré maju zabranit financnym nerovnovdaham. Pomocou porovnavacieho pristupu skuma
madarsky systéem vo vztahu k inym europskym modelom, najmd k systémom krajin VySehradskej
skupiny, pricom poukazuje na klucové podobnosti a rozdiely. Hoci financna stabilita a kontrola
dlhov su hlavnymi vyhodami sucasného systému, identifikované su aj vyzvy, ako su
centralizdacia, administrativna zdtaz a obmedzend financna autonomia miestnych samosprav.
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Studia skima alternativne zdroje financovania, vrdatane fondov Eurépskej vinie a narodnych
grantovych programov, a hodnoti ich ulohu pri znizovani zavislosti miestnych samosprav na
pozickach. Zistenia naznacuju, zZe buduce reformy by sa mali zamerat na zvySenie
decentralizacie, zjednodusenie pozickovych postupov, zlepSemie financnej gramotnosti a
podporu digitalizacie financného manazmentu. Tieto opatrenia by mohli prispiet’ k
efektivnejsiemu a udrzatelnejsiemu systému financovania miestnych samosprav v Madarsku
pri zachovani fiskalnej discipliny.

I. INTRODUCTION

In the context of local self-government and the adoption of laws, several levels of regulation
can be distinguished, concerning the autonomy of local self-government. The highest level is
provided by the European Charter of Local Self-Government, which regulates the rules of self-
government and finances in a framework manner, as is typically pointed out in much of the
literature? Nonetheless, as several authors point out®, the implementation of the European
Charter of Local Self-Government at the interstate level is an endeavor that is not without its
challenges. However, none of the Visegrad countries — the Czech Republic, Poland, Hungary,
and Slovakia — disputes the application of the Charter in principle.

Secondly, the constitutional framework governing local self-government autonomy and
borrowing is delineated in the constitutional rules of the respective nation states®. In the context
of Hungarian legislation, this provision is regulated in detail in the Basic Law. This
phenomenon is therefore considered a distinctive Hungarian characteristic®, however the
relevance of the financial constitution in the visegrad states is not disputed®, the importance of
local governmental finances or budgets is usually not emphasised on the constitutional level.
The concept of the financial constitution refers to the set of constitutional provisions and
principles that establish the fundamental rules for public finances, including budgetary
planning, fiscal responsibility, and the division of financial competences among different levels
of government.” However, an analysis of the extant literature reveals a clear tendency to

2 For details, see: PAL Adam (2023): Financial Autonomy of Local Self-Governments Considering the European Charter of
Local Self-Government. Central European Academy Law Review https://doi.org/10.62733/2023.1.197-220.

3 For details, see: RADVAN, Michal - MRKY VKA, Petr - SCHWEIGL, Johan (2018): Challenges of the Implementation of
the European Charter of Local Self-Government in Czech Legislation. Lex Localis: Journal of Local Self-Government
https://doi.org/10.4335/16.4.895-906(2018), HOFFMAN Istvan (2018): Challenges of the Implementation of the European
Charter of Local Self-Government in the Hungarian Legislation. Lex Localis: Journal of Local Self-Government
https://doi.org/10.4335/16.4.929-938(2018), RADWANOWICZ-WANCZEWSKA, Joanna - DABEK, Dorota (2018):
Challenges of the implementation of the European charter of local self-government in Polish legislation. Lex Localis:
Journal of Local Self-Government https://doi.org/10.4335/16.4.971-982(2018).

4 For details, see: PAL Adam - RADVAN, Michal (2024): Constitutional Regulation of Local Financial Autonomy in the
Visegrad Countries. Studia Iuridica Lublinensia https:/doi.org/10.17951/5i1.2024.33.1.207-227 , ROMANOVA, Anna -
RADVAN, Michal - SCHWEIGL, Johan (2019): Constitutional Aspects of Local Taxes in the Slovak Republic and in the
Czech Republic Lex Localis: Journal of Local Self-Government https://doi.org/10.4335/17.3.591-616(2019).

5 For details, see: NAGY Zoltan (2022): Regulation of Public Finances in Light of Financial Constitutionality. In Legal
Studies on Central Europe https://doi.org/10.54171/2022.zn.ropfatilofc_5.

8  For details, see: HULKO Gabor - RADVAN, Michal (2022): Regulation of Public Finances in the Czech Republic in Light
of Financial Constitutionality. In Legal Studies on Central Europe https://doi.org/10.54171/2022.zn.ropfatilofc_4 ,
HULKO Gabor — RADVAN, Michal: Regulation of Public Finances in the Czech Republic in Light of Financial
Constitutionality. Legal Studies on Central Europe https://doi.org/10.54171/2022.zn.ropfatilofc_4, STRKOLEC, Miroslav:
(2022): Regulation of Public Finances in Slovakia in Light of Financial Constitutionality. In Legal Studies on Central
Europe https://doi.org/10.54171/2022.zn.ropfatilofc 9, POPLAWSKI, Mariusz — CHARKIEWICZ, Mariusz (2022):
Regulation of Public Finances in Poland in Light of Financial Constitutionality. In Legal Studies on central Europe
https://doi.org/10.54171/2022.zn.ropfatilofc_6.

7 ZS. TOTH Balazs (2014): A pénziigyi alkotmdnyossdg aktudlis kérdései, In Pazméany Law Working Papers, 2014/25.
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prioritize local taxes in the Visegrad countries®. This phenomenon can be attributed to the fact
that the stringent lending regulations and restrictions are generally specific to Hungarian
legislation.

The significance of this research is rooted in the observation that the prevailing rules of local
government autonomy - provided that the European Charter of Local Self-Government has been
implemented with appropriate legal guarantees - are primarily determined by the degree of
financial autonomy of local governments. Therefore, the experience gained from Hungarian
regulation on the borrowing rules in the case of local governments can serve as a valuable
experience for the legal practice and legislation of the other V4 countries.

The financing system of local governments and its regulation are of paramount importance
for the sustainability of public services and the development of local communities. In Hungary,
to ensure the economic autonomy and financial stability of local governments, a strict and well-
considered legal framework regulates the borrowing possibilities. The framework for this legal
environment is provided by the European Charter of Local Self-Government, adopted by the
Council of Europe in 1985, which enshrines the principles of local government autonomy and
financial independence throughout Europe.

This study aims to provide a thorough analysis of the historical development, legal
framework and socio-economic impact of Hungarian local governments' borrowing system. In
this context, the regulatory environment of the Visegrad countries is examined in more detail
to identify the distinctive features of the Hungarian model and potential areas for its
development in light of international experience. A separate section explores the role of grants
and European Union funds, which have become increasingly important in local government
finance. These resources often substitute for borrowing and enable the implementation of
projects that are strategically important for local communities, such as establishing early
childhood institutions, renovating transport infrastructure and improving public spaces.

Methodologically, the analysis is grounded in a mixed approach. The core of this approach
is comparative legal analysis, which enables the systematic exploration of municipal borrowing
regulations in different jurisdictions, with a particular focus on the Visegrad countries. This is
complemented by statistical methods that quantify the practical dimensions of borrowing,
particularly the volume, structure and socio-economic consequences of municipal debt.
Additionally, the study employs traditional legal scholarship methods, such as dogmatic
analysis and normative interpretation, with due regard to historical and systemic contexts. A
key element of the methodology is identifying convergences and divergences across the legal
frameworks under review. This provides a basis for assessing the uniqueness of the Hungarian
system and its potential for reform.

Against this background, the primary research question guiding the study is as follows: To
what extent, if at all, does the Hungarian legal regulatory system concerning municipal
borrowing restrict the economic decision-making autonomy of local governments?

8  For details, see: RADVAN, Michal (2018): Article 9 of the European Charter of Local Self-Government in the Czech
Republic. Financial Law Review , VARTASOVA, Anna - CERVENA, Karolina (2022): Real property tax in the countries
of Visegrad Group—comparative view. Studia Iuridica Lublinensia https://doi.org/10.17951/5i1.2022.31.1.191-211,
VARTASOVA, Anna (2021): Kompardcia systémov miestnych dani v krajindch Vysehradskej stvorky (Comparison of Local
Taxes Systems in the Countries of Visegrad Group). SSRN Electronic Journal https://doi.org/10.2139/ssrn.3831209.

https://doi.org/10.33542/S1C2025-2-04 54


https://doi.org/10.33542/SIC2025-2-04
https://doi.org/10.4467/22996834flr.17.011.9039
https://doi.org/10.17951/sil.2022.31.1.191-211,
https://doi.org/10.17951/sil.2022.31.1.191-211,
https://doi.org/10.2139/ssrn.3831209. 

STUDIA IURIDICA Cassoviensia ISSN 1339-3995. Vol. 13.2025, No.2

II. A COMPARATIVE OVERVIEW OF LOCAL GOVERNMENT BORROWING
REGULATIONS IN EUROPE AND THE VISEGRAD COUNTRIES

The European Charter of Local Self-Government (1985) is one of the Council of Europe's
most important documents for safeguarding the autonomy of local authorities. Article 9 of the
Charter explicitly states that local governments must have adequate financial resources of their
own, which they are free to allocate as they see fit. It also states that local governments may
borrow within their own sphere of competence, provided that the stability of the national
economy is not endangered.’

This provision serves as a framework regulation throughout Europe, including Hungary.
Based on the principles of the Charter, Member States define the financing and borrowing
possibilities of local governments in their own national legislation. Hungary promulgated the
Charter in 1997%° and since then it has served as a fundamental pillar of the domestic system of
local government financing.

While the Charter sets out these overarching principles, the practical implementation of local
government borrowing rules varies significantly across European countries. These differences
largely stem from divergent fiscal policies, degrees of local autonomy, and the design of
financial control mechanisms at the national level.

In Germany, local governments enjoy greater financial autonomy and can borrow against
their own revenues. However, they are subject to strict debt limits imposed at the federal level.

In France, while local governments are not required to obtain central approval for borrowing,
the budget law stipulates that loans may only be used for investment purposes and that debt
service may not exceed a certain proportion of the local government's own revenues.!!

In Spain, local government borrowing was tightened after the 2008 financial crisis: the
stability law requires local governments to maintain a balanced budget and to borrow only in
exceptional circumstances, subject to strict central supervision.'?

In Sweden, on the other hand, local governments have considerable freedom to borrow and
the level of debt is determined by local decisions, provided that the budget balance is sustainable
in the long term. '3

These countries illustrate well that, in addition to a centralised model similar to Hungary's,
there are many alternatives across Europe, ranging from systems that allow greater local
autonomy to decentralised but strictly regulated models.

Turning to the Visegrad countries—Hungary, Poland, the Czech Republic, and Slovakia—
these nations share historical and economic commonalities but exhibit notable divergences in
their local government financing systems, especially regarding borrowing.

The borrowing opportunities available to Hungarian local governments are significantly
constrained by a variety of legal and institutional factors. These factors will be discussed in
detail in the subsequent sections. A salient feature of the prevailing regulatory framework is the
predominance of prior approval requirements for the majority of borrowing transactions, a
mandate that is typically executed by the central government. Although financing based on the
municipalities' own revenues is permitted under certain conditions, such instances remain

9 Article 9 (8) of the European Charter of Local Government.

10 Act XV of 1997 in Hungary.

11 HASENBERGER, Hannah (2024): The structuring conditions of local government financialisation in Europe: A
comperative perspective (https://journals.sagepub.com/doi/full/10.1177/0308518X241256546) (Download: 2025.02.15.)
https://doi.org/10.1177/0308518X241256546.

12 CABASES, Fermin — PASCUAL, Pedro - VALLES, Jamie (2006): The effectiveness of institutional borrowing restrictions:
Emprical evidence from Spanish municipalities. Public Choice 293-313.p. https://doi.org/10.1007/s11127-006-9116-y.

13 DR. VIGVARI Andras (2011): Onkormdnyzati pénziigyek (https://www.asz.hu/dokumentumok/t348.pdf) (Download:
2025.02.02).
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relatively rare in practice. Consequently, the financial autonomy of local governments,
particularly in relation to development-related investments, has been significantly diminished.

The financing system for Polish local governments is considerably more flexible than that
of Hungary; however, it remains subject to strict budgetary constraints. Local governments are
permitted to engage in borrowing activities, provided that they remain within the debt limits
established by national regulations. These borrowing capacities are subject to further
restrictions in the form of debt thresholds linked to the gross domestic product (GDP) and
detailed fiscal rules designed to ensure long-term financial sustainability. Moreover, Polish
municipalities benefit from access to European Union funds and frequently secure
supplementary financing through borrowing mechanisms that complement these EU resources.

The borrowing system applicable to Czech local governments is generally more balanced,
although certain regulatory limitations remain in place. In contrast to the practices observed in
certain other jurisdictions, local authorities in England are not obligated to obtain the prior
approval of the central government for decisions regarding borrowing. Nevertheless, it is
imperative that they adhere to debt rules that establish clear fiscal boundaries. The regulatory
framework in place permits municipalities to borrow in proportion to their own-source
revenues, thereby granting them a higher degree of financial flexibility. Moreover, the Czech
model empowers both local and regional governments to implement autonomous fiscal
strategies, thereby facilitating long-term economic planning and enhancing local financial
autonomy.

In the context of Slovakia, the regulatory framework governing local government borrowing
occupies a position between the more restrictive Hungarian model and the more flexible Czech
approach. Local governments are permitted to incur debt, provided that they maintain a
balanced budget in accordance with statutory requirements. Although no prior approval from
the central government is required, the Ministry of Finance exercises oversight of borrowing
activities in order to monitor fiscal compliance. Moreover, debt ceiling regulations are in place
to ensure that local authorities do not exceed levels of indebtedness considered fiscally
sustainable under national legislation.*

To summarise, while borrowing practices vary across the Visegrad countries, Hungary is
distinctive due to its mandatory central government approval for most borrowing transactions.
This is in contrast to the other states, which do not have this requirement. This reflects a more
centralised approach aimed at balancing local autonomy with fiscal stability.

III. THE EVOLUTION AND REGULATORY FRAMEWORK OF LOCAL
GOVERNMENT BORROWING IN HUNGARY

Following the transition to democracy in Hungary, local governments were granted a
relatively high degree of financial autonomy. The operation of local governments was regulated
by Act LXV of 1990 (Otv.), which allowed local governments to borrow without the need for
central government approval.

In the preceding legal paradigm, the borrowing regime for local governments was
distinguished by a considerably elevated degree of financial autonomy. Municipalities were
permitted to incur debt freely, provided that such borrowing was supported by their own-source
revenues and consistent with available market financing opportunities. The state exercised
minimal oversight, reflecting a strong emphasis on the operational independence of local

14 VARTASOVA, Anna — BUINAKOVA, Maria - HULKO Gébor - CSORGITS Lajos (2024): Engineering Structures and
Their (non)Taxation by Slovak Real Property Tax (in the V4 Context). Gdanskie Studia Prawnicze 1/2024 82-
97.p.https://doi.org/10.26881/gsp.2024.1.06.

https://doi.org/10.33542/S1C2025-2-04 56


https://doi.org/10.33542/SIC2025-2-04
https://www.ceeol.com/search/journal-detail?id=1738
https://doi.org/10.26881/gsp.2024.1.06

STUDIA IURIDICA Cassoviensia ISSN 1339-3995. Vol. 13.2025, No.2

governments. It is important to note that the central government did not provide guarantees for
loans contracted by municipalities. As a result, the responsibility for debt repayment rested
exclusively with the local governments themselves.®

These challenges necessitated a fundamental rethinking of the regulatory framework
governing local government borrowing. By the mid-2000s, the unrestricted ability to borrow
was causing increasing problems. The main reasons were: excessive indebtedness, as local
governments often borrowed for infrastructure development without adequate collateral. The
widespread use of short-term loans, which led to local governments often borrowing at high
interest rates and with short maturities. In addition, a certain percentage of local governments
borrowed in foreign currencies (Swiss francs, euros), which led to significant additional burdens
due to exchange rate fluctuations, especially during the 2008 economic crisis.*®

To address these issues, the government completely overhauled the local government
financing system in 2011. This led to the creation of the current legal regulations (Métv., Aht.).
In order to resolve the situation, the government decided in 2013 to take over the debts of local
governments (debt consolidation).

The process took place in two stages:

e In 2013, the state took over the entire debt of municipalities with less than 5,000
inhabitants.

e In 2014, 40-70% of the debt of municipalities with more than 5,000 inhabitants was
consolidated, taking into account the debt-bearing capacity of local governments.*’

As aresult of the consolidation, the total debt of local governments decreased by about 1,300
billion forints. The measure significantly eased the financial burden on local governments, but
also introduced stricter financial regulations. The financing system of local governments has
been transformed, with greater reliance on central resources.®

The Debt Portfolio of Local Governments
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Figure 1: Trends in the Loan Portfolio of Local Governments®®

15 BENCSIK Andras (2017): A helyi énkormdnyzatok (pénziigyi) autonémidjirél, PRO PUBLICO BONO — Magyar
Kozigazgatas, 2017/1, 56-69.p.

16 HALMOSI Péter (2005): Az 6nkormadnyzati hitelfelvétel lehetSségei az Eurdpai Unié orszagaiban (https://acta.bibl.u-
szeged.hu/5654/1/gtk 2005 _097-105.pdf) (Download: 2025.01.25).

17 HOFFMAN Istvan — BALAZS Istvan (2018): Az énkormdnyzatok pénziigyi helyzete és finanszirozdsa 2010 utin, Uj
Magyar Kozigazgatas, 2018/3.

18 DR. CSORGITS Lajos (2013): A magyar helyi 6nkormanyzati rendszer dtalakitdsa — Doktori értekezés 227-230. p.

19 VERTESY Laszl6 (2015): Magyardzat a Magyarorszag helyi 6nkormdnyzatairdl sz616 torvényhez.
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The impact of these measures was felt both economically and socially. The financial
management of local governments became much more transparent. As a result, it became easier
to maintain a balanced budget, leading to a more stable state budget. The measures contributed
to sustainable governance, although in many cases they caused short-term difficulties. These
difficulties manifested themselves at both the local government and societal levels. For local
governments, autonomy was reduced, and for society, this was often felt in the form of a
reduction in the number of development projects or their temporary suspension.?’

Following the reform efforts and debt consolidation, a new regulatory framework was
established to ensure long-term fiscal discipline and alignment with European standards. In
Hungary, the rules governing local government borrowing are closely aligned with the
principles set out in the European Charter of Local Self-Government. The current legal
framework is based on three main levels:

1. The Fundamental Law of Hungary (2011)
2. Act CLXXXIX 0f 2011 on Local Governments (M&tv.)
3. Act CXCV of 2011 on State Finances (Aht.)

The Fundamental Law enshrines the financial responsibility of the state budget and local
governments. This is achieved through the balance, sustainability and transparency of the state
budget.?!

It is also stipulated that local governments may only incur debt or engage in debt-generating
transactions with the prior consent of the government. An exception to this rule applies if
otherwise provided by law.??

This regulation significantly tightened the previous system, which had allowed local
governments greater freedom in borrowing. The aim of the new system is to maintain control
over local government debt and ensure the stability of the national budget.

The Local Government Act (Motv.) regulates the activities and responsibilities of local
governments and establishes the basic framework for local government. From the perspective
of local government financing, an important provision is that local governments may assume
various financial obligations, but only within the limits of their own revenues.? In addition, the
law reinforces the provision in the Basic Law that makes debt-creating transactions by local
governments subject to prior approval by the government.?* Without the government's approval,
local governments may only take out liquidity loans that must be repaid within the same fiscal
year.?®

The Act on State Finances (Aht.) is also based on the provisions of the Basic Law, but
introduces additional detailed regulations. When entering into financial obligations, it requires
compliance with the Budget Act, local budget regulations and the financial capacity of the local
government.?® However, an exception to the requirement of prior approval by the Government
is made for obligations based on the local government's own revenues.?’

20 HOFFMAN Istvan (2017): A helyi onkormdnyzatok pénziigyi autondmidja Magyarorszagon — realitds és lehetdség,

Koézgazdasagi Szemle, 2017/7-8. p.

Article N of the Fundamental Law of Hungary.

Article 34, Paragraph 5 of the Fundamental Law of Hungary.

B Matv. 111.§ (1).

2% Matv. 111.§ (2).

B Métv. 114.8.

% GYURITA Erzsébet Rita— HULKO Gabor — KALMAN Janos — KIRALY Péter Balint — LAPSANYSZKY Andras (2023):
Altaldnos kézigazgatdstan Universitas-Gy6r Nonprofit Kft. 313.p.

21 Aht. 45.§.

21
22
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In practice, this legal environment translates into a multi-stage borrowing process, the main
steps of which are detailed below. The above rules are subject to strict control, as local
governments are required to submit their debt management plans to the government and the
Hungarian State Treasury on an annual basis.?®

This means that, while in principle local governments retain a degree of financial autonomy,
in practice their borrowing capacity is severely restricted. The purpose of the authorisation
system is to ensure the stability of the state budget and to prevent excessive indebtedness.

Local government borrowing is strictly regulated to prevent excessive debt growth while
ensuring support for local development.

The Borrowing Process:

1. Determining the need to borrow:
Local authorities must first determine why borrowing is necessary and whether the
proposed development or project is financially justified. This is usually linked to a long-
term development plan.

2. Preparing and approving the budget:
Local governments must prepare a detailed budget that includes the purpose of the loan,
the expected return and the expected costs. The budget must fully reflect the financial
sustainability of the project and be approved by the representative body.

3. Obtain loan offers from financial institutions:
Before borrowing money, local governments usually seek quotes from several banks or
financial institutions. Offers are compared on the basis of interest rates, terms and
conditions.

4. Government approval process:
Ifthe local government intends to secure the loan with a government guarantee, the relevant
government authority (e.g. the Ministry of Finance) must evaluate the loan application. In
such cases, central government approval is also required.

5. Contract signing and loan disbursement:
Once the local government and the bank agree on the terms, the loan agreement is signed.
The loan amount is disbursed once all legal requirements have been met.

6. Loan repayment and monitoring:
Local governments include loan repayments in their budgets. The State Audit Office
regularly monitors whether local governments comply with borrowing rules and maintain
financial sustainability.?

The following table summarises the main advantages and disadvantages of the current
system, supported by practical considerations. The effectiveness of the regulation must be
evaluated in terms of financial stability and transparency. The current regulatory framework
functions well for larger, centrally supported projects, but the rules governing smaller local
developments can be cumbersome and impose an administrative burden on local governments.
Furthermore, the transparency of the central government and the independence of local
decision-making processes should be strengthened within the system.

Below, I provide a comprehensive of the advantages and disadvantages of the system,
supplemented by practical examples.

28 Aht. 50.§.
2 SAGI Judit (2015): A bankszféra szerepe és érdekeltsége a helyi onkormdnyzati kincstari rendszerek kialakitdsaban és

miikodtetésében  (https://prosperitas.uni-bge.hu/wp-content/prosperitas-upload/a-bankszfera-szerepe-es-erdekeltsege-a-
helyi-onkormanyzati-kincstari-rendszerek-kialakitasaban-es-mukodteteseben-200.pdf) (Download: 2025.01.30.).
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Advantages

Disadvantages

The system prevents over-indebtedness of
local governments.

Local governments are unable to respond
quickly to economic opportunities.

Government  control
financial mismanagement.

helps prevent

Development is often delayed by lengthy
approval processes.

Local governments cannot take on

unsustainable levels of debt.

Centralised control reduces the autonomy
of local governments.

Government  guarantees the

viability of major investments.

ensure

The system is less competitive than
decentralised models in other countries.

Based on the above advantages and disadvantages, it is clear that the Hungarian local
government borrowing system is based on strong centralisation, which ensures stability but may
hinder economic development and the autonomy of local governments.*°

IV. ALTERNATIVE FINANCING SOURCES FOR LOCAL GOVERNMENTS

Financing options for local governments are not limited to borrowing. Alternative sources
of finance, such as grant schemes, European Union funding or national development
programmes, offer significant opportunities for local development. These resources not only
reduce the debt burden of local governments, but also contribute to sustainable governance and
improve the quality of life in local communities.

The following section provides a thematic overview of the most relevant alternative funding
sources, beginning with European Union programmes and continuing with national grant
schemes.

European Union grants: EU funds, such as the Regional Development Fund or the Social
Fund, offer significant opportunities for local authorities. These funds are particularly suitable
for funding larger projects, such as the development of transport networks, environmental
investment or social inclusion programmes. EU grants often require local authorities to
contribute their own resources, which can be an alternative to borrowing.

European Union funding is of paramount importance to local governments, especially in the
2021-2027 programming period. EU funding not only supports major infrastructure
developments, but also provides support in areas such as education, healthcare, environmental
protection and digital transformation.

When using EU funds, local governments need to develop a coordinated development
strategy that aligns local needs with EU priorities. This contributes to long-term planning and
sustainable governance.?

Examples of successful projects: Many Hungarian local governments have successfully
applied for EU funding in recent years. For example, Debrecen's new transport hubs and Pécs'
green energy projects were implemented with EU support. These projects not only improved
local transport networks and environmental conditions, but also helped to revitalise the local
economy.

3 STECNE BARATI Izabella (2011): Onkormdnyzati politika és finanszirozds (https://dtk tankonyvtar.hu/bitstream/
handle/123456789/3284/24 Onkormanyzati_politika es finanszirozas.pdf) 51-55.p. (Download: 2025.02.01).

3L A fejlesztési politika altalanos attekintése | Ismertetdk az Eurdpai Uniorol | Europai Parlament (Download: 2025.02.11).

3 KOPONICSNE GYORKE Didna: Az EU 2021-2027-es tobbéves pénziigyi keretének hatisa a vidékfejlesztésre. Kozép-
Eurdpai Kozlemények, 13. (2020), 1-2, 369-379.p.
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Grant schemes are one of the most important alternative sources of funding for local
governments. Grants offer local governments the opportunity to implement various
development projects (e.g. infrastructure development, education, environmental protection)
with the help of external funds. The main advantage of grant systems is that the funds are non-
repayable, i.e. they do not increase the debt burden of local governments.

The Hungarian government has launched several domestic programmes to support local
governments, the most notable of which is the Hungarian Village Programme. Primarily
targeting rural development, the programme enables local governments to implement
infrastructure projects, expand public services, and carry out community initiatives, with the
overarching aim of improving the quality of life in rural areas and stimulating the local
economy.

Under the programme, local governments can apply for projects such as the renovation of
roads, the modernisation of kindergartens and schools, or the creation of community spaces.
The programme aims to improve the quality of life for rural residents and boost the local
economy. Its success can be seen in the significant developments that have already taken place
in many small and medium-sized towns.

Other national programmes: The Ministry of National Development and other state
institutions have launched several additional programmes to enable local governments to carry
out development projects. One example is the Urban Development Programme, which focuses
on improving urban infrastructure and public services.*

Alternative funding sources offer many benefits to local governments, but they also present
challenges.

A significant benefit of alternative funding sources, including grants and European Union
financing, is their role in preventing the accumulation of public debt. It is evident that, due to
the non-repayable nature of these resources, the financial burden is alleviated on local
governments and fiscal sustainability is preserved. Moreover, the implementation of such
funding mechanisms by municipalities facilitates the execution of long-term development
projects, with the overarching objective of enhancing the quality of life within local
communities. In many cases, EU and national programmes explicitly prioritise initiatives with
significant environmental and social benefits, including investments in renewable energy,
energy efficiency, and measures designed to foster social inclusion and cohesion.3*

Notwithstanding the advantages inherent in alternative funding mechanisms, local
governments must also be cognisant of the challenges that such mechanisms engender. The
application procedures for grant schemes, particularly those financed by the European Union,
are frequently complex, bureaucratic, and time-consuming, posing significant administrative
burdens on municipal authorities. Furthermore, numerous funding programmes stipulate co-
financing obligations, compelling local governments to allocate their own financial resources
to qualify for external support. This predicament is further exacerbated for municipalities
grappling with budgetary constraints. The successful implementation of large-scale
development projects necessitates robust project management capacities, often requiring
additional personnel, expertise, and institutional infrastructure that may exceed the existing
resources of local administrations.*®

3 Modern_falvak program_tdosz_vl1 2 (2).pdf (Download: 2025.02.02).

3 KOVACS Janos - SZABO Péter (2020): Az Eurdpai Unids forrdsok hatékonysaga a helyi énkormdnyzatoknal. Kozép-
Eurdpai K6zlemények 45-60.p.

NAGY Eszter (2019): 4 fenntarthato fejlesztés és az alternativ finanszirozasi forrasok szerepe a helyi 6nkormanyzatoknal.
Magyar Kozigazgatas 22-35.p.
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In light of both the opportunities and constraints associated with alternative financing tools,
it is essential to evaluate their long-term strategic implications for local governance. Alternative
sources of financing, such as grant schemes, European Union funding or domestic development
programmes, offer significant opportunities for local governments. These resources not only
reduce the debt burden of local governments, but also contribute to sustainable governance and
improved quality of life in local communities. However, the complexity of application
procedures and the requirement for co-financing can pose additional challenges for local
governments. In the future, simplifying grant systems and improving the project management
capacity of local governments could be crucial for a more efficient use of resources.

V. ECONOMIC AND SOCIAL IMPACTS OF THE HUNGARIAN LOCAL
GOVERNMENT BORROWING SYSTEM

Changes to the rules governing local government borrowing in Hungary have had, and may
continue to have, significant economic and social consequences. The ability to borrow provides
local governments with the means to finance local public services and infrastructure
development. However, excessive debt, poor financial management or poorly planned
investments can also pose economic risks.

The borrowing activity of local governments has the potential to generate a range of positive
economic impacts at both the local and regional levels. The utilisation of loans for financing
essential infrastructure projects has been a recurring phenomenon. These projects encompass
the construction and modernisation of roads, schools, hospitals, and other public services. These
infrastructure projects, in turn, contribute indirectly to local economic development. Large-
scale investment initiatives, including transport upgrades and urban regeneration efforts,
frequently result in the creation of direct employment opportunities and stimulate the local
economy by engaging small and medium-sized enterprises. Furthermore, when managed
effectively, such developments have the potential to enhance the administrative capacity of local
governments, leading to more efficient service delivery and an overall improvement in the
quality of public administration.

Notwithstanding the potential benefits, local government borrowing is also associated with
significant economic risks. Excessive indebtedness has the potential to compromise the long-
term financial stability of municipalities, particularly in cases where repayment obligations
cannot be met in a timely and sustainable manner. The necessity to allocate a considerable
proportion of the local budget to debt servicing can result in substantial fiscal constraints,
frequently leading to reductions in essential public services. Such reductions have the potential
to have an adverse effect on the quality of life of local residents. Furthermore, the
implementation of large-scale development projects funded through borrowing carries
heightened corruption risks, especially in cases where institutional oversight is weak or
ineffective. The absence of transparent coordination between lending institutions and local
decision-makers has the potential to heighten the vulnerability of such projects to
mismanagement and the misuse of public funds.3®

It is evident that local government borrowing can also yield significant social benefits. The
enhancement of public services financed through these resources has the potential to contribute
directly to an improvement in the quality of life for residents, especially in socioeconomically
disadvantaged areas. Furthermore, when local authorities manage borrowed funds with
transparency and clearly communicate the objectives of their borrowing, there is an increased

3% TOTH Tamas (2019): Az énkormdnyzatok eladésoddsinak alkotmdnyos és pénziigyi jogi korldtai, Pénziigyi Szemle,
2019/1.
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opportunity for meaningful community engagement. This inclusive approach fosters greater
resident participation in local decision-making processes, thereby strengthening democratic
governance at the municipal level.%’

VI. CHALLENGES AND FUTURE DIRECTIONS

The Hungarian local government borrowing system faces a number of challenges that will
require further attention and development in the future. These challenges affect not only the
maintenance of financial stability, but also the efficiency of local governments and the
development of local communities. It is important to take into account the strengths and
weaknesses of the system, as well as international best practices, when defining future
directions.

One of the main challenges is to strike a balance between central control and local autonomy.
The current system is highly centralised, which ensures financial stability but limits the
flexibility of local governments. In the future, it would be beneficial to develop a model that
preserves stability while increasing local autonomy, allowing local governments to respond
more quickly and flexibly to local economic and social needs.

The complexity of borrowing procedures and administrative burdens also pose significant
challenges, particularly for smaller municipalities. Under the current system, local governments
must navigate lengthy and often overly complicated approval processes that can hinder
investment and development. Simplifying and digitising these processes in the future could
significantly reduce the administrative burden. For example, the introduction of online
platforms where local governments can more easily and efficiently manage borrowing
transactions could improve the effectiveness of the system.3®

Lack of financial awareness and training is another major challenge. Financial managers and
decision-makers in local governments often lack adequate financial skills, which can lead to
unsustainable debt levels or poorly planned projects. In the future, the provision of broader
financial training and advice would be crucial to ensure that local governments manage their
finances responsibly and avoid financial risks.%

A prime exemplar of such a balanced model is the German local government borrowing
system, which operates in a decentralised yet well-regulated framework. In Germany, local
governments are granted relatively extensive autonomy with regard to borrowing, particularly
for investment purposes. It is important to note that the process of borrowing does not require
the explicit authorisation of the central government. Instead, it is subject to oversight by
municipal audit offices (Kommunale Priifungsdmter) and state-level audit institutions
(Landesrechnungshofe), which ensure sound financial management at the local level. This
configuration facilitates expedited decision-making and more adaptable implementation of
local priorities, while concurrently ensuring fiscal prudence.”’ For Hungary, adapting certain
elements of this system — especially for smaller-scale investments — could offer a way to ease
administrative constraints without compromising financial stability. For instance, in instances
where a municipality can demonstrate both a sustainable debt level and a well-prepared project

37 VASVARI Tamas (2020): Hardening the budget constraint: Institutional reform in the financial management of Hungarian

local governments. Acta Oeconomica 2020/4 571-592.p.

BODNAR Eszter (2021): Az dllami beavatkozds lehetéségei az énkormdnyzati pénziigyekbe az Alaptorvény és az Aht.

tiikrében, Kozjogi Szemle, 2021/1.

3 RODRIGUEZ, Andrés — EZCURRA, Pose - EZCURA, Roberto(2010): Does decentralization matter for regional
disparities? A cross-country analysis. Journal of Economic Geography 619-644.p. https://doi.org/10.1093/jeg/1bp049.

40 KUHLMANN, Sabine - WOLLMANN, Hellmut (2019): Introduction to Comparative Public Administration:
Administrative Systems and Reforms in Europe. Cheltenham, UK: Edward Elgar Publishing. pp. 75-130. pp. https://
doi.org/10.14712/1803-8220/23_2019.

38

https://doi.org/10.33542/S1C2025-2-04 63


https://doi.org/10.33542/SIC2025-2-04
https://doi.org/10.1093/jeg/lbp049

STUDIA IURIDICA Cassoviensia ISSN 1339-3995. Vol. 13.2025, No.2

plan, a streamlined approval process or conditional autonomy could be introduced, as is the
case in Germany.

External economic factors such as inflation, interest rate increases or energy price
fluctuations also pose significant challenges for local governments. These factors can have a
direct impact on loan repayments and the stability of local budgets. In the future, it will be
important to prepare for these risks, for example by creating more flexible loan structures or
building up reserves.*!

Corruption and lack of transparency remain persistent problems, especially in larger
investments. The risk of corruption in municipal projects can be reduced by increasing
transparency and strengthening oversight mechanisms. Involving the public in decision-making
and making project plans available to the public can help reduce corruption.

Among future directions, decentralisation and increased local autonomy stand out.
Developing a model that allows local governments greater flexibility in borrowing, while
maintaining financial stability*?, would allow for faster and more flexible decision-making. For
smaller projects in particular, it may be worth streamlining government approval processes to
allow local governments to adapt more easily to rapidly changing economic conditions.*®

Digital transformation and process simplification will continue to be crucial. Digitising and
streamlining borrowing processes could significantly reduce administrative burdens and speed
up decision-making. For example, introducing online platforms where local governments can
manage borrowing transactions more easily and quickly could make the system more
efficient.*

Improving financial education and advice is another important direction for the future.
Providing more financial training and advice to local governments can help them manage their
finances more responsibly and avoid unsustainable debt levels. Making local budgets more
transparent and involving communities in decision-making can also help to raise financial
awareness.

Increasing government guarantees and support could also be an important opportunity in the
future. Increasing government guarantees and support can help local governments to make
larger investments, particularly in infrastructure and transport. This could help boost local
economies and improve the quality of public services.*

Finally, prioritising environmental and social development will be key in the future. Projects
that contribute to sustainable development, such as green energy, environmental protection or
social inclusion, are likely to become increasingly important. EU funds and national grant
schemes offer significant opportunities in these areas, which should be better exploited.*®

4 GAJDUSCHEK Gyérgy— HAJNAL Gyorgy (2010): A magyar onkormdanyzati rendszer reformjanak dilemmdi,
Koézgazdasagi Szemle, 241-267.

42 HULKO Gébor - KALMAN Janos - LAPSANSZKY Andras (2025): The politics of digital sovereignty and the European
Union’s legislation: navigating crises Frontiers in political science. 1-9. pp. (Download: 205.04.25.) https://doi.org/
10.3389/fp0s.2025.1548562.

43 BASKARAN, Thushyanthan — FELD, Lars P. (2013): Fiscal decentralization and economic growth in OECD countries:
Is there a relationship? Public Finance Review 421-445.p. https://doi.org/10.2139/ssrn.1441152.

4 OECD (2020): Digital Govenrment in Hungary.

4% HULKO Gabor — KALMAN Janos - LAPSANSZKY Andras (2023): Sustainability Objectives and Central Banks,
Chemical engineering transactions 331-336. pp. (Download: 2024.04.28.) 10.3303/CET23107056.

4 UNITED NATIONS (2015): Transforming our world: The 2030 Agenda for Sustainable Development.
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VII. CONCLUSION

The central research question guiding this study was as follows: Does the Hungarian legal
regulatory system concerning municipal borrowing restrict the economic decision-making
autonomy of local governments, and if so, to what extent?

In light of the analysis that has been presented, the answer is unambiguous.The prevailing
legal framework, typified by a markedly centralised, three-tier regulatory system, imposes
substantial constraints on the financial autonomy of local governments in Hungary, most
acutely affecting smaller municipalities. While the system has been successful in ensuring fiscal
stability and protecting against excessive indebtedness, it has been at the expense of local
flexibility and responsiveness.

This state of affairs does not fully align with the principle of financial autonomy enshrined
in the European Charter of Local Self-Government, which stipulates that municipalities should
be endowed with adequate financial resources and genuine discretion over their utilisation.
Despite the fact that Hungarian legislation formally refers to the Charter, its practical
implementation remains limited. The following essay will provide a comprehensive overview
of the relevant literature on the subject.

International comparisons — particularly among the Visegrad countries — demonstrate that
other countries have successfully developed regulatory models that strike a balance between
fiscal stability and local autonomy. The prevailing Hungarian system is characterised by an
excessive centralisation of power, a feature that, while serving to ensure stability, impedes the
flexibility and efficiency of local economic decision-making processes. The following essay
will provide a comprehensive overview of the relevant literature on the subject.

Consequently, the findings of this study emphasise the necessity for reforms that seek to
achieve a more equitable balance between fiscal discipline and local autonomy, in addition to
enhancing the capacity of local governments to respond effectively to economic and social
challenges. The preceding chapter provides a comprehensive discussion of these detailed policy
recommendations and strategic directions. The following essay will provide a comprehensive
overview of the relevant literature on the subject.

The borrowing system of Hungarian local governments is a complex and dynamically
evolving mechanism. This phenomenon is indicative of the prevailing discord between the
imperative for financial stability and the aspiration for local development opportunities. It is
imperative that this balance is understood if future developments in the regulatory framework
are to be successfully achieved. The following essay will provide a comprehensive overview of
the relevant literature on the subject.

In conclusion, it is evident that the Hungarian municipal borrowing system necessitates
continuous evaluation and adaptation in order to meet the evolving economic and social needs
of local communities. The strengths and limitations identified through this comparative analysis
provide a foundation for shaping a more responsive and sustainable system moving forward.
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REKLAMA S ODKAZOM NA ZIVOTNE PROSTREDIE — JE
VOBEC POVOLENA?!

ENVIRONMENTAL ADVERTISING - IS IT PERMITTED AT
ALL?

Radka Kopcova?

https://doi.org/10.33542/S1C2025-2-05

ABSTRAKT

Sucasny trend celospolocenského zaujmu o Zivotné prostredie sa premieta aj do prava
hospodarskej sutaze. Obchodnici casto vyuzivaju environmentalnu reklamu s cielom zaujat
spotrebitela. Autorka skuma, kedy je reklama s odkazom na Zivotné prostredie klamliva
Vv zmysle prislusnych pravnych predpisov prava proti nekalej sutazi. Spotrebitelia su totiz casto
vystaveni nejasnym alebo nedostatocne podlozenym tvrdeniam tykajucich sa Zivotného
prostredia. Autorka dalej posudzuje reklamu s odkazom na Zivotné prostredie ako nekali
obchodnu praktiku. Reklama s environmentdlnym odkazom ma totiz v sucasnosti znacny
vyznam v rozhodovacom procese spotrebitela o kipe daného tovaru. EXistuje preto zvysend
potreba informovania cielovej verejnosti o vyzname a obsahu pouZitych vyrazov a symbolov
v reklame s odkazom na Zivotné prostredie. \ kontexte eurdpskeho prava, narodného
(slovenského) prava a prislusnej (najmd nemeckej) judikatury autorka hlada odpoved’ na to,
kedy (a c¢i vobec) je reklama s odkazom na Zivotné prostredie V hospodarskej sutazi povolena.
V tej suvislosti autorka skuma potrebu informacnej povinnosti vo vztahu k cielovej verejnosti
pri pouziti environmentalnej reklamy. Ako demonstraciu autorka analyzuje klamlivost slovného
spojenia ,,klimaticky neutralny v reklame v kontexte nemeckej judikatury. Poukazuje na
nejednotnost rozhodovacej linie vo vztahu posudenia environmentdlnu reklamu v zmysle
prislusnych pravnych predpisov.

ABSTRACT

The current trend of interest in the environment is also reflected in competition law. Traders
often use environmental advertising to attract consumers. The author examines when
advertising with reference to the environment is misleading within the meaning of the relevant
legal regulations of the law against unfair competition. Consumers are often exposed to unclear
or insufficiently substantiated claims regarding the environment. The author also assesses
advertising with reference to the environment as an unfair commercial practice. Environmental
advertising currently has considerable importance in the consumer's decision-making process
about the purchase of a given product. There is therefore an increased need to inform the target
public about the meaning and content of the terms and symbols used in advertising with
reference to the environment. In the context of European law, national (Slovak) law and

1 Této vedecka $tadia bola podporena z projektu GAAA/2024/16 s nazvom: Prdvne dopady greenwashingu na spotrebitel’ské

a na podnikatel’ské prostredie.
JUDr., PhD., LL.M., Paneurdpska vysoka $kola v Bratislave, Fakulta prava, Slovenska republika
Pan-European university, Faculty of Law, Bratislava, Slovak Republic.
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relevant (especially German) case law, the author seeks an answer to when (and whether at
all) environmental advertising is permitted. In this context, the author examines the need for an
information obligation in relation to the target public when using environmental advertising.
As a demonstration, the author analyzes the deceptiveness of the phrase "climate neutral” in
advertising in the context of current German case law. She points out the inconsistency of the
decision-making line in relation to assessing environmental advertising in the sense of the
relevant legal regulations.

I. UVOD

ZvySeny zaujem o zivotné prostredie sa premieta aj do prava hospodarskej sutaze.
Spotrebitelia ¢oraz CastejSie siahaju po produktoch (tovaroch a sluzbach), ktoré st nejakym
spdsobom Setrnejsie k zivotnému prostredia ako tie iné, alebo v to aspon veria. Sti¢asny trend
ekologického altruizmu sa naucili vo vel'kej miere vyuzivat’ aj obchodnici, ktori v snahe zaujat’
zakaznika vyuzivaju rozne druhy reklam sodkazom na Zzivotné prostredie. Takéto
environmentdlne vyhldsenia m6ézu mat réznu podobu a formu. Moze ist o akékol'vek
vyhlasenie alebo zobrazenie v podobe textu, obrazového, grafick¢ho alebo symbolického
Zobrazenia, ktoré sa v ramci obchodnej komunikacie poskytuje v najroznejsej forme, s cielom
uviest’ alebo naznacit’, ze produkt alebo samotny obchodnik ma pozitivny alebo, naopak, nema
ziadny vplyv na Zivotné prostredie, pripadne menej skodlivy vplyv na Zivotné prostredie ako
iné produkty alebo ako ini obchodnici. Vo vel'kej miere su vsak takéto reklamy s odkazom na
zivotné prostredie nepresné, netransparentné, ¢i inak zavadzajuce.

Ciel'om vyskumu je overenie ¢i a ak, tak za akych podmienok, je reklama s odkazom na
zivotné prostredie v hospodarskej sutazi povolena, ato jednak v kontexte pisaného prava
a jednak v kontexte prislusnej judikatiry. V tej stvislosti skimame a kriticky hodnotime
informacna povinnost’ pri pouziti reklamy s odkazom na Zivotné prostredie Vv hospodarske;
sttazi. Problematiku opravnenosti reklamy s odkazom na zivotné prostredie skiimame
Vv kontexte eurdpskeho prava, ndrodného (slovenského) prava, prislusnej (najmd nemeckej)
judikatiry a doktrinalneho vykladu vybranych pojmov.

V prvej Casti skimania sa snazime pravne uchopit’ a definovat’ samotny pojem reklama s
odkazom na zivotné prostredie. Analyzujeme, v ktorych pripadoch je reklama s odkazom na
zivotné¢ prostredie zakdzand. Pomocou doktrindlneho vykladu definujeme pojem
»greenwashing® a snazime sa ngjst’ jeho legélne uchopenie. Vymedzujeme vzt'ah reklamy s
odkazom na Zivotné prostredie a klamlivej reklamy podla prislusnych ustanoveni zakonov
upravujicich nekalti sutaz (napr. v slovenskej pravnej uprave ide oust. § 45 ObchZz).?
Kladieme si pritom otazku, ¢i je sicasna pravna uprava nekalej sutaze sposobila uchopit’
greenwashing, a ak ano, o ktoré ustanovenia ide. V tej suvislosti sa zamys$l'ame nad moznou
upravou vybranych skutkovych podstat nekalej sit'aze v suvislosti s transpoziciou smernice o
tvrdeniach tykajicich sa zivotného prostredia do slovenského prava proti nekalej sut'azi
auvadzame nase navrhy de lege ferenda. Kladieme si tiez otazku, ¢i je klamliva reklama
s odkazom na zivotné prostredie posudzovana rovnako prisne alebo prisnejSie ako ,,klasicka
klamliva reklama. Nasledne vymedzujeme klamlivl reklamu s odkazom na Zivotné prostredie
ako nekalt obchodnu praktiku podrla prislu§nych ustanoveni smernice o nekalych obchodnych
praktikdch a podl'a slovenského zakona o ochrane spotrebitel'a.* V poslednej ¢asti vyskumu
pomocou metddy sudneho vykladu demonStrativnym sposobom analyzujeme opravnenost

3 Zakon ¢&. 513/1991 Zb. (Obchodny zékonnik) v zneni neskorsich predpisov.

4 Smernica Eurépskeho parlamentu a Rady 2005/29/ES z 11. m4ja 2005 o nekalych obchodnych praktikach podnikatelov
voci spotrebitelom na vniitornom trhu a Zakon ¢. 108/2024 Z. z. o ochrane spotrebitel'a a 0 zmene a doplneni niektorych
zékonov.
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reklamy s odkazom na zivotné prostredie. Na dosiahnutie vyty¢eného ciel’a vyskumu sa pritom
zameriavame najmi na informacnt povinnost’ v takejto reklame. Pomocou sudnej analyzy
skimame pripady nedostato¢ne objektivnej informacnej povinnosti vo vztahu k cielovej
verejnosti (adresatovi reklamy). Zaverom hl'adame odpoved’ na to, aka forma poskytovania
informacii o deklarovanom prinose pre zivotné prostredie verejnosti ma byt v reklame
s odkazom na zivotné prostredie pouzita, aby takato reklama nebola vo vztahu k cielovej
verejnosti stdom vyhodnotena ako klamliva alebo inak zavadzajica. Pre lepSiu demonstraciu,
ako priklad analyzujeme pouzitie slovného spojenia ,klimaticky neutralny*, pripadne iného
vyhléasenia obchodnika s rovnakym vyznamom (napr. ,,CO?*-neutralny*, ,,bez uhlikovej stopy*,
,bez emisii“ apod.) vreklame vkontexte sucasnej nemeckej judikatiry. Vychadzame
z nemeckej judikatury, pretoze slovenské sudnictvo sa doposial s greenwashingom
nezaoberalo. Tiez zastdvame nazor, Ze nemecka judikatara vystizne odzrkadl'uje sti¢asny trend
eurépskeho ,,boja“ proti environmentdlne klamlivym vyhlaseniam.> Vzhladom na
najaktualnejSiu rozhodovaciu prax NajvysSieho spolkového sidu v Nemecku (BGH) sa
domnievame, e bude sluzit' zroven ako vychodiskova aj pre ostatné &lenské krajiny EU,
vratane Slovenskej republiky, vo vztahu k posudzovaniu klamlivosti reklamy s odkazom na
zivotné prostredie.

Pri skiimani vybranej problematiky vychadzame z viacerych predpokladov. V prvom rade
konStatujeme objektivne zvySeny stcasny ziaujem spotrebitelov o vyrobky (tovary/sluzby),
ktoré maju pozitivny vplyv na zivotné prostredie, pripadne ktoré nemaji negativny dopad na
zivotné prostredie. Vychédzajic z uvedeného mozno odvodit’, Ze reklama deklarujica pozitivny
vplyv na zivotné prostredie mé v sucasnosti znaCny vyznam v rozhodovacom procese
spotrebitel’a o kiipe daného tovaru, a preto bude mat’ reklama s odkazom na Zivotné prostredie,
ktora je klamlivd, negativny dopad na zdravii hospodarsku sutaz ako taku. Dal§im
vychodiskovym predpokladom je skutocnost’, ze spotrebitelia sii asto vystaveni nejasnym
alebo nedostatone podlozenym tvrdeniam tykajucich sa Zivotného prostredia. Objektivne
mozno preto konstatovat), Ze je nutné zvysit, pripadne zlepsit, informovanie ciel'ovej verejnosti
(adresata reklamy) o vyzname a obsahu pouzitych vyrazov a symbolov v reklame s odkazom
na zivotné prostredie. Tvrdime, Ze reklama s odkazom na zivotné prostredie je sposobild naplnit’
pojmové znaky nekalej sutaze atiez pojmové znaky nekalej obchodnej praktiky v zmysle
prislusnych ustanoveni suvisiacich pravnych predpisov. Dalej tvrdime, ze kazda reklama s
odkazom na zivotné prostredie, ktord je klamlivd, by mala byt podla platného slovenského
prava ako aj podla prava EU zakézana. Na druhej strane je viak potrebné jasne stanovit, za
akych podmienok mézu obchodnici environmentalne tvrdenia v reklame pouzivat’ tak, aby sa
takato reklama za protipravnu, ¢i uz v kontexte nekalositazného konania alebo v kontexte
nekalej obchodnej praktiky, nepovazovala.

Skumana problematika je v sti¢asnosti velmi aktudlna a dotyka sa viacerych pravnych
odvetvi. Z pohl'adu sutazného prava sme na Slovensku a v Ceskej republike nasli len mélo
autorov, ktori by sa tejto téme intenzivnejSie venovali. Preto, najmé z dévodu komplexnosti

Autorka pouziva toto slovné spojenie v stvislosti so sa¢asnymi snahami EU o podporu vyvazeného a trvalo udrzateného
rozvoja Zivotného prostredia vyplyvajiiceho ako zo zékladnych pramefiov prava EU (konkrétne pozri &l. 37 Charty
zékladnych prav EU, &l. 114 Zmluvy o fungovani EU), z Eurépskej zelenej dohody (Oznamenie Komisie Eurépskemu
parlamentu, Eurépskej rade, Rade, Europskemu hospodarskemu a socidlnemu vyboru a Vyboru regionov (COM(2019)
640) (dalej iba ,,EZD*), ako aj z d’alsich sekundarnych pramefiov EU, ktoré boli prijaté v suvislosti so zavizkami
vyplyvajicimi z EZD (najmé Smernica Eurdpskeho parlamentu a Rady (EU) 2024/825 z 28. februara 2024, ktorou sa menia
smernice 2005/29/ES a 2011/83/EU, pokial’ ide o posilnenie postavenia spotrebitelov v ramci zelenej transformacie
prostrednictvom lepSej ochrany pred nekalymi praktikami a prostrednictvom lepSieho informovania a Navrh Smernice
eurdpskeho parlamentu a rady o zdovodnovani a oznamovani vyslovnych tvrdeni tykajtcich sa zivotného prostredia z 22.
marca 2023 (smernica o tvrdeniach tykajticich sa zivotného prostredia).
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skiimanej problematiky, vytyCené hypotézy opierame o doterajSi stav poznania najmi
zahrani¢nej odbornej literatiry, zahranicnych odbornych ¢lankov a aj judikatary (stidna prax
na Slovensku sa doposial’ greenwashingom nezaoberala). Na sucasny fenomén zeleného
marketingu poukazuje Madhavi nasledovne: ,,V modernej dobe globalizacie sa stalo vyzvou
udrzat’ zakaznikov aj spotrebitelov pod kontrolou a dokonca aj udrziavat nase prirodné
prostredie v bezpeci, co je najvdcsou potrebou doby. Spotrebitelia si tiez uvedomuju
environmentalne probléemy, ako je globdlne oteplovanie a vplyv znecistenia Zivotného
prostredia. Zeleny marketing je fenomén, ktory nadobudol mimoriadny vyznam na modernom
trhu  (.).”® Zeleny marketing (z angl. ,green marketing“) uzko suvisi so
vznikom greenwashingu. Téme greenwashingu sme sa v §irSom kontexte venovali uz ramci
vystupu z konferencie POE vroku 2024, kde sme zadefinovali zakladné pojmy ako
,greenwashing®™ a vymedzili sme zakladnu pravnu tpravu greenwashingu, z ¢oho Cerpame
v predlozenej §tudii.” Podl'a Shakhnazarova: ,,Problémy greenwashingu a jeho prejavov v
modernom svete maju mimoriadny vyznam, pretoze objektivne a pravdivé informdcie o
tovaroch a sluzbach su zdkladom beznych ekonomickych procesov, sliZia na respektovanie
zaujmov spotrebitelov na celom svete a ochranu hospodarskej sutaze.*® Z &eskych autorov
najviac rezonuje vyskum Hamackovej, ktord k problematike uvadza: ,,SoutéZitelé pri
komunikaci se svymi zakazniky nezridka vyuzivaji jejich zdjem o ochranu Zivotniho prostiedi.
Ackoliv budou tvrzeni soutéZitelu o tom, Ze je jejich produkt napriklad "ekologicky", "zeleny"
nebo "udrzitelny"”, casto pravdiva a zcela v poradku, jindy mohou byt velmi problematicka,
oznacitelnd jako klamava ¢i greenwashingova.*® Podl’a slovenskych autorov, Vozéra a Zlochu:
.,V sucasnosti mnohé spolocnosti vo svojich sloganoch pouzivaju informdcie o tom, zZe vyrobky
su mimoriadne Setrné k Zivotnému prostrediu. Modnym sloganom je predovsetkym slovné
spojenie ,, klimaticka neutralita“. Zaraduje sa do skupiny sloganov, ktoré by sme mohli oznacit’
ako environmentalne tvrdenia.“*°

Il. REKLAMA SODKAZOM NA ZIVOTNE PROSTREDIE AKO KLAMLIVA
REKLAMA

Teoretickému a legalnemu vymedzeniu reklamy s odkazom na Zivotné prostredie je potrebné
predchadzajice zadefinovanie klamlivej reklamy v zmysle prava proti nekalej sutazi. Reklama
vo vSeobecnosti sa vyznaCuje urcitou propagéaciou suboru vlastnosti (pripadne jednej
konkrétnej vlastnosti), ktorymi dany tovar alebo sluzba na seba upriamuje svoju pozornost’ na
hospodarskom trhu. Podl'a K. Skalu je reklama existen¢na nutnost’ pre kazdého podnikatel’a, je
podmienkou rozmachu a uspechu hospodarskeho podnikania.!! V §irSom ponimani je chapana
ako sucast’ marketingu a dalsich podpornych prostriedkov predaja.’? V zakone o reklame je

6 MADHAVI, M. Green marketing and tremendous changes in the present scenario. 2016. [online] :
https://www.researchgate.net/publication/330661790_GREEN_MARKETING_AND_TREMENDOUS_CHANGES_IN
THE_PRESENT_SCENARIO.

KOPCOVA, R. Environmentalne klamlivé vyhlisenia v kontexte prava proti nekalej sutazi. In: Prdvo - obchod -

ekonomika (13). 1. vyd. Kosice: SafarikPress UPJS, 2024. ISBN (elektronické) 978-80-574-0389-0, s. 230-247.

8  SHAKHNAZAROV, B. Greenwashing, Greenwishing and Greenhushing in the context of Unfair Competition, Intellectual
Property Protection and Consumer Rights. In: Lex Russica 77(11), s. 63-73. DOI: 10.17803/1729-5920.2024.216.11.063-
073.

®  HAMACKOVA, M. Klamavé opomenuti jako greenwashingové jednéani. In: Obchodnépravni revue, 2024, 2024(4), s. 262-
266.

10 7LOCHA, I, VOZAR, J. Novodoby fenomén greenwashingu a jeho protipravne aspekty (ivod do problematiky). In: Prdivo
- obchod - ekonomika (13). 1. vyd. Kosice: SafarikPress UPJS, 2024. ISBN (elektronické) 978-80-574-0389-0, s. 455-469.

11 SKALA, K. Nekald soutéz: jeji podstata a stihani podle zdkona ze dne 15. cervence 1927, ¢. 111. Sb. z. an. Praha: Pragtor,
1927. 360 s.

12 KOLEMBUS, A. Reklama, propagacia. Dane a uctovnictvo. 10/2004.
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reklama definovand ako prezentacia produktov v kazdej podobe s cielom uplatnit’ ich na trhu.™®
Reklama ma v sucasnosti velmi vela réznych poddb a jednotlivé stkromnopravne
a verejnopravne pravne normy reguluju jej obsah, formu a spdsob jej pouzitia, aby vyuZivanie
reklamy nebolo bezbrehé.}* Jednou zo zakazanych foriem reklamy je aj klamliva reklama.
Klamliva reklama tvori jednu zo skutkovych podstat nekalej sutaze a jej legalnu definiciu
nachadzame v ust. § 45 ods. 1 ObchZ, podl'a ktorého: ,, Klamlivou reklamou je reklama tovaru,
sluzieb, nehnutelnosti, obchodného mena, ochrannej znamky, oznacenia pévodu vyrobkov a
inych prav a zavizkov, ktora uvadza do omylu alebo moze uviest do omylu osoby, ktorym je
urcena alebo ku ktorym sa dostane, a ktora v dosledku klamlivosti moze ovplyvnit ekonomické
spravanie tychto osob alebo ktord poskodzuje alebo moze poskodit iného sutazitela alebo
spotrebitela.“*® Podla sudneho vykladu ide o reklamu spdsobilti vyvolat’ predstavu, ktora je
V rozpore so skutocnost’ou, pricom staci moznost’, ze by k oklamaniu mohlo déjst’. Okrem toho
dosledkom konania stt'azitel'a musi byt’ spdsobilost’ ziskat’ v hospodarskej sut’azi prospech na
tikor iného sttazitel’a.'®

Reklama s odkazom na Zivotné prostredie (prip. environmentalna reklama alebo zelena
reklama)'’ je §pecificky druh reklamy, v ktorej obchodnik zdorazituje pozitivny vplyv produktu
na zivotné prostredie (pripadne propaguje, Zze produkt nemé negativny dopad na Zivotné
prostredie). M6ze mat’ pritom r6znu podobu alebo formu — mdéze ist’ o symboly, vyrazy, znacky
alebo akékol'vek ¢i uz priame alebo nepriame odkazy na Zivotné prostredie. Reklama
s environmentalnym odkazom sa na rozdiel od Kklasickej reklamy posudzuje ovel'a prisnejsie.
Je tomu tak preto, Ze spotrebitelia Casto presne nevedia, ¢o jednotlivé symboly, vyrazy a odkazy
na zivotné prostredie v reklame znamenaju. Podla ustalenej judikatary: ,,Reklama s vyrazmi a
symbolmi ochrany Zivotného prostredia (...) by sa mala vo vieobecnosti posudzovat podla
prisnych noriem. (...) Za tychto okolnosti existuje zvySena potreba, aby bola cielova verejnost
informovand o vyzname a obsahu pouZitych vyrazov a symbolov. “*8

Potreba prisnejSicho posudzovania reklamy s odkazom na Zivotné prostredie vyplyva aj
Z posudeni Eur6pskej komisie o vplyve ,,zelenych tvrdeni* na spotrebitel'ské prostredie (v Stadii
Komisie sa posudzovalo 150 tvrdeni tykajucich sa Zivotného prostredia v ramci celej EU a
zistilo sa, Ze znacna Cast’ (53,3 %) z nich poskytuje nejasné, klamlivé alebo nepodlozené
informacie o environmentalnych vlastnostiach vyrobkov, v reklame ako aj na vyrobku)®®, ¢o sa
premietlo aj do posledného vyvoja eurdpskej legislativy v oblasti posilnenia ochrany
spotrebitel'ov. Z postidenia vplyvu boli zistené nasledovné problémy:

- spotrebitelia su v otdzke udrzatelnosti produktov vystaveni klamlivym obchodnym
praktikam,

13 Zé&kon ¢&. 147/2001 Z. z. o reklame a o zmene a doplneni niektorych zakonov, § 2 ods. 1 pism. a). (dalej iba ,,Zakon

0 reklame®).

Napriklad zikon o reklame, zakon o medialnych sluzbach. Pozri: VECERKOVA, E. Pravni a mimopravni regulace

klamavé a srovnavaci reklamy. Dny prdva, 1. ed. Brno: Masaryk University, 2010.

15V geskom pravnom poriadku je ,,klamava reklama“ ako skutkové podstata nekalej stitaze upravend v § 2977 OZ.

16 Rozsudok NS SR, sp. zn. 5 Obo 138/2000.

17 Platné pravo nemd pre tento druh reklamy vSeobecne zadefinovany pojem. Pojem ,reklama s odkazom na Zivotné
prostredie” sa podl'a nas najviac priblizuje nemeckému vykladu (z nem. ,,Werbung mit umweltbezogenen Aussagen®);
napr. Hajn uvadza v tejto suvislosti pojem ,,Reklama operujici s otazkami Zivotniho prostiedi* in: HAJN, P. Soutézni
chovadni a pravo proti nekalé soutézi. 1. vyd. Brno: Masarykova univerzita, 2000. s. 234.; v zahrani¢nej odbornej literatire
prevazuje najmi pojem ,,zelena reklama® tvoriaca stcast’ tzv. ,,zeleného marketingu® (z angl. ,,green advertising®) in:
IYER, E., BANERJEE, S. B. (1993). Anatomy of green advertising. Advances in Consumer Research, 20, s. 494-501,
porovnaj tiez napr.: JAKUBIKOVA, D., JANECEK, P. Strategicky marketing: Strategie a trendy. 3. vyd. Praha: Grada
Publishing, 2023. s. 71.

18 Rozsudok BGH z 20. oktdbra 1988, sp. zn. T ZR 238/87.

19 Eurépska komisia, Tvrdenia tykajice sa Zivotného prostredia v EU — posudenie inventaru a spol'ahlivosti, 2020.
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- Spotrebitelia su vystaveni nejasnym alebo nedostato¢ne podloZzenym tvrdeniam spolo¢nosti
tykajicim sa zivotného prostredia (,,environmentalne klamlivé vyhlasenia®),

- Spotrebitelia sa stretdvaju so znackami udrzatel'nosti, ktoré nie su vzdy transparentné alebo
vierohodné.?

V stvislosti s legalnym zabezpecenim ochrany spotrebitel'ov v styku s reklamou s odkazom
na Zivotné prostredie bola prijata Smernica Eurdpskeho parlamentu a Rady (EU) 2024/825 z
28. februara 2024, ktorou sa menia smernice 2005/29/ES a 2011/83/EU, pokial ide o posilnenie
postavenia spotrebitelov v ramci zelenej transformacie prostrednictvom lepsej ochrany pred
nekalymi praktikami a prostrednictvom lepsieho informovania®® a 22. marca 2023 bol prijaty
Navrh Smernice eurdpskeho parlamentu a rady o zdovodiovani a oznamovani vyslovnych
tvrdeni tykajtcich sa Zivotného prostredia®®?. Klamlivost environmentalnej reklamy sa ma
zamedzit' zavedenim dalSich poziadaviek na tvrdenia tykajice sa zivotného prostredia
pouzivané podnikmi vo vztahu k spotrebitelom a podnikmi vo vztahu k inym podnikom v
suvislosti s vyrobkami a organizaciami.?®

Povazujeme za dolezité zvyraznit, Zze reklama s odkazom na Zivotné prostredie ako taka nie
je ex lege zakazana. Nepovol'uje sa ,,len* taka reklama s odkazom na zivotné prostredie, ktora
je klamliva alebo zavadzajiica, ¢im napltia znaky klamlivej reklamy podla prislusnych
ustanoveni prava proti nekalej sitazi.?* Samotny pojem klamlivost' nema legalnu definiciu, no
z judikatiry vyplyva, Ze pod pojmom klamlivost’ si moZzeme predstavit’ najma ,,sposobilost
vyvolat’ klamlivii predstavu, t. j. predstavu, ktord je v rozpore so skutocnostou. Pod touto
sposobilostou sa da tiez rozumiet, ze klamlivost je vlastnost, ktorda moze byt dana aj v pripade,
Ze v skutocnosti nikto oklamany nie je, ak je tu vSak moznost, Ze by k oklamaniu mohlo dojst.*?®
V suvislosti s klamlivou reklamou s odkazom na zivotné prostredie sa v odbornej literature

zaviedol pojem ,,greenwashing*?®, v dotknutych smerniciach sa takéto konanie oznacuje aj ako

20V nedavne;j $tadii Komisie posudzovalo 150 tvrdeni tykajucich sa Zivotného prostredia a zistilo sa, Ze zna¢na ast’ (53,3 %)
z nich poskytuje nejasné, klamlivé alebo nepodlozené informacie 0 environmentalnych vlastnostiach vyrobkov, a to v celej
EU av girokej $kale skupin vyrobkov (v reklame, ako aj na vyrobku) Eurépska komisia: 2020 — sweep on misleading
sustainability claims [online]. 28.1. 2021 [cit. 2024-11-29]. Dostupné na: https://commission.europa.eu/live-work-travel-
eu/consumer-rights-and-complaints/enforcement-consumer-protection/sweeps_en.

Dalej iba ,,smernica o posilneni prav spotrebitelov*.

Dalej iba ,,ndvrh smernice o zelenych tvrdeniach“. Cielom tejto smernice ma byt umoznit’ spotrebitelom, aby sa mohli
rozhodovat’ na zéklade transparentnych a spol'ahlivych informacii o udrzatel'nosti, trvanlivosti a uhlikovej stope produktov.
Ma sa tak zabezpecit vysoka uroven ochrany spotrebitela a zivotného prostredia. Potreba pravnej regulacie
environmentalne klamlivych vyhlaseni vychadza najmé z posudenia vplyvu, ktoré bolo zverejnené spolo¢ne s ndvrhom
Eurdpskej komisie o posilneni postavenia spotrebitel'ov v ramci zelenej transformacie. Viac k vykladu navrhu smernice o
zelenych tvrdeniach, ajej vzdjomného vztahu k suvisiacim smerniciam (Smernica Eurdpskeho parlamentu a Rady
2005/29/ES z 11. méja 2005 o nekalych obchodnych praktikach podnikatel'ov voci spotrebitelom na vnttornom trhu a
Smernica Eurdpskeho parlamentu a Rady 2006/114/ES z 12. decembra 2006 o klamlivej a porovnavacej reklame) pozri:
KOPCOVA, R. Environmentalne klamlivé vyhlasenia v kontexte prava proti nekalej sutazi. In: Pravo - obchod -
ekonomika (13). 1. vyd. Kosice: SaférikPress UPJS, 2024. ISBN (elektronické) 978-80-574-0389-0, s. 230-247.
Dévodova sprava k smernici 0 pravach spotrebitelov, bod 1.3.

Zvyraznili sme slovo ,.len”, pretoze podl'a nasho nazoru je klamlivost’ v reklame vel'mi subjektivny prvok (¢ize urcité
,,zelené vyhlasenie® nemusi byt pre urcitého spotrebitel’a klamlivé, zatial’ o to isté vyhlasenie moze iného spotrebitel'a
zavadzat’).

%5 Rozsudok Najvyssieho stidu SR, sp. zn. 5 Obo 138/2000, ZSP 29/2006. In: VOZAR, J., HUMENIK, L., ZLOCHA, L.
Zékon o reklame. Komentar. Praha ; Wolters Kluwer CR, 2021. 260 s. ISBN 978-80-7676-240-4.

Z angl. ,,greenwashing® — ide o spravanie alebo Cinnosti, vd’aka ktorym l'udia veria, Ze spolo¢nost’ robi pre ochranu
zivotného prostredia viac, ako tomu v skuto¢nosti je. Cambridge Dictionary [online] https://dictionary.cambridge.org/
dictionary/english/greenwashing. Prvé obvinenie ,greenwashingu® bolo podané v roku 1986 aktivistom Jayom
Westerveldom, ked” hotely zacali ziadat’ hosti, aby opdtovne pouzili uteraky, tvrdiac, Ze ide o firemnu stratégiu na ochranu
vody, hoci nepodnikli Ziadne environmentalne opatrenia na deklarovany environmentalny dopad. Zdroj: PEARSON, J.
Turning point. Are we doing the right thing? Leadership and prioritisation for public benefit. Journal of Corporate
Citizenship. 2010 (37). s. 37-40. https://doi.org/10.9774/gleaf.4700.2010.sp.00006.
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»environmentalne klamlivé vyhlasenie®, , klamlivé tvrdenie tykajice sa Zivotného prostredia“
alebo aj ,,zelené vymyvanie mozgov*, nemeckd judikatura sa priklana k pojmu ,klamliva
reklama zamerana na Zivotné prostredie®.?’

Jednotne uznavany pojem pre klamlivii reklamu s odkazom na Zivotné prostredie tak
neexistuje, a rovnako tak absentuje aj jej vSeobecne uznavana definicia. Je to prave z dovodu
jej mnohorakosti. Z doktrinalneho, legalneho aj sudneho vykladu vychadza mnoho réznych
definicii klamlivej reklamy s odkazom na zivotné prostredie (,,greenwashingu®), zalezi od dane;j
perspektivy. Napriklad v kontexte zabezpecCenia udrzate'nych financii sa pod environmentalne
klamlivou reklamou rozumie ziskanie nespravodlivej konkurencnej vyhody prezentovanim
finanéného produktu ako $etrného k Zivotnému prostrediu, hoci v skutoénosti nespia zakladné
environmentalne normy.?® V navrhu smernice o zelenych tvrdeniach je tvrdenie tykajuce sa
zivotného prostredia definované ako ,,akékolvek vyhlasenie alebo zobrazenie, ktoré nie je
povinné podla prava Unie ani podla vmitrostatneho prava, ale v podobe textu, obrazového,
grafického alebo symbolického zobrazenia sa v ramci obchodnej komunikdcie poskytuje v
najroznejsej forme, napriklad na oznaceniach, v obchodnej znacke, nazve spolocnosti alebo
nazve produktu, s cielom uviest alebo naznacit, zZe produkt alebo obchodnik maju pozitivny
alebo nemaju ziadny vplyv na zZivotné prostredie, pripadne menej skodlivy vplyv na Zivotné
prostredie ako iné produkty alebo ini obchodnici, alebo Ze sa im za urcity cas podarilo svoj
vplyv zmiernit.** Pojem ,,greenwashing® bol pridany do Concise Oxford English Dictionary v
roku 1999, ktory ho definuje ako: ,,Dezinformdcie Sirené organizdciou tak, aby predstavovali
environmentdlne zodpovedny verejny obraz; verejny obraz environmentdlnej zodpovednosti
propagovany organizaciou alebo pre organizdciu atd’., ale vnimany ako nepodlozeny alebo
zamerne zavadzajuci“.%° Greenwashing ¢asto naznaduje environmentalne povedomie, ktoré v
skutoénosti nie je implementované v spolo¢nosti alebo v dodavatel'skom retazci.®! Ide o vietky
praktiky zo strany obchodnikov, ktoré zavadzaju, klamu alebo moézu uviest do omylu
spotrebitelov, ale aj iné osoby tym, Ze v spojitosti so svojou podnikatel'skom ¢innostou,
a najmd s reklamou tovarov alebo sluzieb, uvadzaju klamlivé environmentalne tvrdenia.

Pokial' by sme mali zadefinovat' klamlivli reklamu s odkazom na Zivotné prostredie,
vychadzajuc z predchadzajicej definicie reklamy a z legalneho vykladu klamlivej reklamy, ide
o urCitd propagaciu environmentdlnej vlastnosti (pripadne stboru environmentalnych
vlastnosti), ktord uvadza do omylu alebo méze uviest’ do omylu osoby, ktorym je urcend alebo
ku ktorym sa dostane, a v dosledku klamlivosti mdze ovplyvnit’ ekonomické spravanie tychto
osOb alebo ktord poskodzuje alebo modZe poSkodit' iného sitazitela alebo spotrebitela.
Zjednodusene povedané: klamliva reklama s odkazom na Zivotné prostredie spociva v tvrdent,
Ze sa pre Zivotné prostredie robi viac, nez tomu v skutocnosti je.

Mozeme vyslovit hypotézu, ze klamlivé tvrdenie tykajuce sa zivotného prostredia je
sposobilé naplnit’ znaky klamlivej reklamy v zmysle prisluSnych ustanoveni zakonov
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Z nem. ,die irrefiihrende umweltbezogene Werbung™.

Napriklad v kontexte tohto nariadenia sa pod environmentalne klamlivou reklamou rozumie ziskanie nespravodlivej
konkurenénej vyhody prezentovanim finanéného produktu ako $etrného k Zivotnému prostrediu, hoci v skutoénosti nespiia
zékladné environmentalne normy. (Nariadenie Eurdpskeho parlamentu a Rady (EU) 2020/852 z 18. jina 2020 o vytvoreni
ramca na ulahenie udratelnych investicii a o zmene nariadenia (EU) 2019/2088). Pozri k tomu aj: KOPCOVA, R.
Environmentalne klamlivé vyhlasenia v kontexte prava proti nekalej sut’azi. In: Prdvo - obchod - ekonomika (13). 1. vyd.
Kosice: SafarikPress UPJS, 2024, s. 230-247.

Dovodova sprava k Navrhu Smernice o zelenych tvrdeniach, bod 1.1.

Z angl. ,,“Disinformation disseminated by an organization so as to present an environmentally responsible public image; a
public image of environmental responsibility promulgated by or for an organization, etc., but perceived as being unfounded
or intentionally misleading”. DE NETTO, S.V., SOBRAL, M.F.F., RIBEIRO, A.R.B. et al. Concepts and forms of
greenwashing: a systematic review. Environ Sciences Europe. 32, 19 (2020). https://doi.org/10.1186/s12302-020-0300-3.

31 BLUMEL, B., KUCHAR B. Green Claims versus Greenwashing, VbR 2023/39. s. 45.
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upravujicich nekalu sutaz (napriklad na Slovensku pojde o ustanovenie § 45 ObchZ).*?
Klamlivé tvrdenie tykajice sa zivotného prostredia je tak urcitym ,,druhom klamlivej reklamy*.
Tiez zastavame nazor, ze toto konanie je sposobilé okrem § 45 naplnit’ aj skutkovi podstatu
klamlivého oznacenia tovarov a sluzieb (v slovenskej pravnej uprave podla § 46 ObchZ)
a dokonca, v pripade ako konstatuje Hajn, pokial’ by sa pod ,,uvadzanim na trh* chapala aj
reklama, bol by dany subeh aj so skutkovou podstatou ohrozovania zdravia a Zzivotného
prostredia podla § 52 ObchZ.%

V tejto suvislosti sa priklaname k nazoru Vecerkovej, ktora uz v roku 2003 zdoéraziovala
Vvyvstavajuce problémy so snahami (ne)vyuziteI'nosti pomenovanych skutkovych podstat pre
,hekali reklamu®“, na ¢o nadvézuji aj urcité interpretacné problémy d’alSich suvisiacich
pravnych predpisov.®* Sti¢asné moznosti reklamy so sebou prinasaji nové vyzvy aj pre pravo
nekalej sutaze, jednou z takychto vyziev je prave aj sucasny trend greenwashingu. Nepochybne
ide 0 nekalu sut'az, otaznejsie bude, aké ustanovenie bude aktivne legitimovana osoba v pripade
sporu namietat’ (¢i uz spominany § 45 alebo § 46, § 52 alebo ich subeh, pripadne sa bude osoba
spoliehat’ na ,,vSestrannost™ generalnej klauzuly nekalej sutaze). Je pravdou, ze v sporoch
Z nekalej sutaze sa mozu jednotlivé naroky kumulovat’, no aj napriek tomu zastavame nazor,
ze (niekedy zbytoc¢ne) Siroky vypocet skutkovych podstat nekalej sut’aze, ktoré st sposobilé
uchopit’ rovnaké konanie, moze byt’ v praxi skor kontraproduktivny.

Otazne tiez bude, ako zdkonodarca transponuje smernicu o zelenych tvrdeniach do
prislusnych ustanoveni prava proti nekalej sutazi, a to, ¢i dojde k vytvoreniu novej skutkovej
podstaty, ktord by v sebe obsahovala vSetky znaky greenwashingu, alebo sa zdkonodarca bude
spoliehat’ na su¢asné znenie skutkovych podstat (ktorymi sa momentéalne da uchopit’ klamliva
reklama s odkazom na Zivotné prostredie), alebo zdkonodarca pozmeni sti¢asné znenie uz
existujucich ustanoveni (napriklad v pripade uz spominanej klamlivej reklamy alebo
klamlivého oznacenia tovaru a sluzieb). Dovolime si V tejto suvislosti navrhnlt, Ze v pripade
klamlivej reklamy by sme pri posudzovani klamlivosti reklamy povazovali za vhodné doplnit’
V ust. § 45 ods. 2 do pismenového vypoctu povinnost’ zohl'adnit’ vplyv na Zivotné prostredie,
a to nasledovne:

§ 45 ods. 2 ObchZ:
., Pri posudzovani klamlivosti reklamy sa zohladnuju vsetky jej znaky, najmd informdcie, ktoré
obsahuje, o (...) 'vplyve na zZivotné prostredie”*.

Sucasny vypocet jednotlivych skutkovych podstat nekalej sutaze ma Cisto demonstrativny
charakter, alebo inymi slovami, ich vypocet nie je kone&ny.*® DalSou perspektivou reflektovat
ciele smernice o0 zelenych tvrdeniach do prislusnych ustanoveni prava proti nekalej sutazi je
vytvorenie novej, samostatnej, skutkovej podstaty nekalej sutaze, ktora by v sebe obsahovala
vSetky znaky greenwashingu. Nie sme vSak zastancami vytvarania d’alSej osobitnej skutkove;j
podstaty nekalej siitaze, a v tejto sivislosti zastdvame nazor, Ze uz sicasné znenie skutkovej
podstaty klamlivej reklamy (§ 45 ods. 2 ObchZ) je v SirSom kontexte spdsobilé uchopit
klamliva reklama s odkazom na zivotné prostredie.

IIl. REKLAMA SODKAZOM NA ZIVOTNE PROSTREDIE AKO NEKALA
OBCHODNA PRAKTIKA

Reklama s odkazom na Zivotné prostredie spociva v akomkol'vek vyhlaseni alebo zobrazeni
v roznej podobe (napriklad v podobe textu, obrazového, grafického alebo symbolického

3V Ceskej republike pojde o naplnenie skutkovej podstaty podl'a § 2977 OZ, v Nemecku podla § 5 ods. 2 UWG.
3 HAIN, P.: Soutézni chovani a pravo proti nekalé soutézi. Brno: Masarykova univerzita, 2000, s. 235.

3  VECERKOVA, E. K pravni Gipravé klamavé reklamy v nekalé soutézi. Casopis pro pravni védu a praxi. 4/2003.
3§44 ods. 2 ObchZ.
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zobrazenia) aV roznej forme (napriklad v nazve obchodnika alebo v nazve produktu, v
ochrannej znamke, v logu alebo v inom oznaceni V suvislosti s produktom alebo samotnym
obchodnikom) s cielom uviest’ alebo naznacit’, Ze produkt alebo obchodnik maju pozitivny
alebo nemaju ziadny vplyv na zivotné prostredie, pripadne menej skodlivy vplyv na Zivotné
prostredie ako iné produkty alebo ini obchodnici, alebo Ze sa im za urcity ¢as podarilo svoj
vplyv zmiernit. Mozeme tak konstatovat, ze reklama s odkazom na zivotné prostredie je
obchodnou praktikou podla ¢l. 2 pism. d) smernice o nekalych obchodnych praktikach:
,,obchodné praktiky podnikatelov voci spotrebitelom* (dalej tiez ,,obchodné praktiky*) su
akekolvek konanie, opomenutie, spésob spravania alebo vyjadrenie, obchodna komunikacia
vrdtane reklamy a marketingu obchodnika, priamo spojené s podporou, predajom alebo
dodavkou produktu spotrebitelom; .3

Smernica o nekalych obchodnych praktikdch aproximuje pravne predpisy ¢lenskych Statov
o nekalych obchodnych praktikdch vratane nekalej reklamy, ktoré priamo poSkodzuju nie len
zdujmy spotrebitel'ov, ale nepriamo poskodzuju zaujmy vsetkych ucastnikov hospodarskej
sutaze. Aj ked’ smernica o nekalych obchodnych praktikidch upravuje vzt'ah podnikatel’a voci
spotrebitel’'ovi, naplnenie nekalej obchodnej praktiky (v naSom pripade klamlivej obchodne;j
praktiky) mé priamy vplyv na vyvoj na danom trhu a na dobré mravy sut’aze, co ovplyviiuje aj
spravanie sutazitelov. Ti si tak v pripade porusovania pravidiel spravodlivej hospodarske;j
sut'aze (medzi ktoré patri aj smernica o nekalych obchodnych praktikach a jej transpozicia vo
vnutro$tatnom prave) moézu uplatnit’ prostriedky napravy v sulade s obchodnopravnymi
predpismi (pravo proti nekalej sutazi).®’ Nie je tiez podstatné, ¢ pdjde o podnikatel'ské
subjekty alebo osoby — nepodnikatel'ov, pretoze hospodarska sit'az sa vzt'ahuje na vsetkych
sttazitel'ov, ako aj na vSetky d’alSie osoby sa na nej ztcastnujlice. Vo vSeobecnosti plati, Ze
»pro uvahu, zda jedndni konkrétniho subjektu je jedndanim v hospodadrské soutéZi, neni
rozhodné, Ze jde o podnikatele, nybrz to, zda slo o jednani uskutecnené za ucelem soutézniho
zaméru, a nikoli zaméru jiného. “®

Pokial’ je environmentalne vyhlasenie v rozpore s poziadavkami odbornej starostlivosti a
podstatne narusuje alebo je sposobilé podstatne narusit’ ekonomické spravanie priemerného
spotrebitel'a vo vzt'ahu k produktu, ku ktorému sa dostane alebo ktorému je adresované, alebo
priemerného €lena skupiny, ak je environmentalne vyhlasenie orientované na urciti skupinu
spotrebitel'ov, ide o taki obchodnt praktiku, ktord je nekala. Nekalé obchodné praktiky su ex
lege zakazané.>®

Vzhl'adom na uvedené, akakol'vek klamliva reklama s odkazom na zivotné prostredie (V
zmysle analyzy z predchadzajicej Casti) bude mat’ negativny dopad na spravodliva a zdrava
hospodarsku sut'az ako taku. Reklama deklarujiuca pozitivny vplyv na Zivotné prostredie ma
totiz v sucasnosti znacny vyznam v rozhodovacom procese spotrebitel'a o kiipe daného tovaru.
Krajsky sud v Diisseldorfe v tej stvislosti poukazuje vo velkej miere na dolezitost’ témy
ochrany Zivotného prostredia ako takého, ktord je v sucasnosti celospolo¢enskym zaujmom,
odzrkadl'ujtica sa nie len v pravnych normach ale aj beznom Zivote. Podl'a rozsudku tohto stidu,

3 Smernica Eurépskeho parlamentu a Rady 2005/29/ES z 11. m4ja 2005 o nekalych obchodnych praktikach podnikatelov

voti spotrebitefom na vniitornom trhu, a ktorou sa meni a dopliia smernica Rady 84/450/EHS, smernice Eurdpskeho
parlamentu a Rady 97/7/ES, 98/27/ES a 2002/65/ES a nariadenie Eurpskeho parlamentu a Rady (ES) ¢. 2006/2004 (d’alej
iba ,,smernica o nekalych obchodnych praktikach®).
3 MORAVCIKOVA, A. in: PATAKYOVA M. et al. Obchodny zikonnik a komentdr. 3. vyd. Praha: C. H. Beck, 2010. s.
125-128.
MACEK, J. K rozhodovdni sporii z nekalé soutéze (z rozhodovaci praxe soudii CR). Priemyselné prava, nekala sttaz
Pezinok: JA SR, 2015. s. 5. Porovnaj: Rozsudok NS CR sp.zn. 23 Cdo 4285/2010 z diia 26.3.2013.
CL. 5 ods. 1 a 2 smernice o nekalych obchodnych praktikach.
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kazda reklama obchodnikov alebo ich produktov viazuca sa ku klimatickej neutralite m6ze mat’
vel'mi vyznamny vplyv na koneéné ekonomické rozhodnutie spotrebitela.*°

Spotrebitelia si totiz ¢oraz viac uvedomuju zvySenu potrebu Zivotné prostredie chranit, ¢o
sa premieta aj do ich obchodnych rozhodnuti. Avsak, pokial je reklama s odkazom na zivotné
prostredie klamliva, takato reklama spotrebitel’a zavadza, a ten si méze v kone¢nom dosledku
produkt kupit, aj ked’ by to za inych okolnosti neurobil. Podl'a ust. ¢l. 6 ods. 1 Smernice o
nekalych obchodnych praktikach: ,,Obchodna praktika sa povazuje za klamliva, ak obsahuje
nespravne informadcie a je preto nepravdiva, alebo akymkol'vek spdsobom, vratane celkového
prevedenia, uvadza do omylu alebo je spdsobild uviest’ do omylu priemerného spotrebitela, a
to aj ked’ je tato informécia vecne spravna vo vztahu k jednému alebo viacerym nasledujicim
urobi rozhodnutie o obchodnej transakcii, ktoré by inak neurobil.*

Pokial’ ide o pravnu tipravu problematiky nekalych obchodnych praktik a klamlivej reklamy
Vv slovenskom pravnom poriadku, sikromnopravna uprava klamlivej reklamy je obsiahnuta v §
45 ObchZ a verejnopravna uprava nekalych obchodnych praktik je obsiahnutd v Zakone ¢.
108/2024 Z. z. o ochrane spotrebitel'a a 0 zmene a doplneni niektorych zdkonov (ZOS). Podl'a
§ 45 ods. 1 ObchZ: ,Klamlivou reklamou je reklama tovaru, sluzieb, nehnutelnosti,
obchodného mena, ochrannej znamky, oznacenia povodu vyrobkov a inych prav a zavizkov,
ktord uvdadza do omylu alebo moze uviest' do omylu osoby, ktorym je urcend alebo ku ktorym
sa dostane, a ktora v dosledku klamlivosti mozZe ovplyvnit ekonomické sprdavanie tychto osob
alebo ktora posSkodzuje alebo moze poskodit' iného sutazitela alebo spotrebitela.*; a podla § 9
0ds. 1 ZOS: ,,Obchodna praktika sa povazuje za nekalu, ak

a) jevrozpore s poziadavkami odbornej starostlivosti a

b) vo vztahu k produktu podstatne narusuje alebo méze podstatne narusit ekonomické
spravanie priemerného spotrebitela, ku ktorému sa obchodna praktika dostane, alebo
ktorému je adresovana, alebo priemerného clena skupiny spotrebitelov, ak je obchodna
praktika orientovanad na urcitu skupinu spotrebitelov.

Pokial’ ide vyklad nemeckej judikatury, aj sudy spravidla povazuju takéto konanie aj ako
klamliva obchodnt praktiku v zmysle prisluSnych ustanoveni daného zédkona. V minulosti takto
rozhodol BGH napriklad rozsudkom z 20. oktébra 1988, sp. zn. I ZR 238/87, v sucasnosti
napriklad rozsudkom z 27. juna 2024, sp. zn. | ZR 98/23. Posudenie reklamy s odkazom na
zivotné prostredie ako nekalej obchodnej praktiky (konkrétne iSlo o vyhlasenie o klimatickej
neutralite produktu) skumal aj Krajsky sud v Stuttgarte.

V predmetnom spore $lo o reklamu na internete, v ktorej Zalovany na svojom webovom sidle
,www.klimavest.de“ prezentoval, Ze investicia do jeho produktu ,.klimaVest ELTIF ISEN L U
2183939003 je vhodna na zniZenie osobnej stopy CO? o 3,5 tony. Sud posudil taktto reklamu
zalovaného s domnelym pozitivnym ekologickym dopadom za klamlivi. Uvadzanie reklamy
na ,,absolutne zniZenie osobnej uhlikovej stopy* je podla zaveru sudu podla prisluSnych
ustanoveni UWG zavadzajuce. Podl'a Krajského sudu: ,,zavddzajice reklamné vyhlasenia s
odkazom na Zivotné prostredie pravdepodobne presvedcia cielovych zakaznikov, aby urobili
obchodné rozhodnutie, ktoré by inak neurobili. Pozitivne environmentalne vlastnosti
propagované spolocnostami su popri hlavnej funkcii prislusného produktu doleZitym
predajnym miestom pre cielovych zakaznikov.“** Uvedenym rozsudkom takéto klamlivé

40 Rozsudok Krajského sudu v Diisseldorfe zo diia 6. jula 2023, sp. zn. 20 U 152/22.
4 Rozsudok Krajského stidu v Stuttgarte zo diia 10. januara 2022, sp. zn. 36 O 92/21.
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odkazy na Zivotné prostredie napliiajti znaky klamlivej obchodnej praktiky podl'a ¢l. 6 ods. 1
smernice o nekalych obchodnych praktikéch.

IV. INFORMACNA POVINNOST PRE REKLAMU S ODKAZOM NA ZIVOTNE
PROSTREDIE

Udrzatel'nost’ je dnes pre spotrebitel'ov jednym z rozhodujucich faktorov pri rozhodovani
0 ndkupe a mnoho obchodnikov preto zameriava svoj marketingovy koncept na klimatick
Setrnost” svojich produktov.*? Reklama s odkazom na Zivotné prostredie ma tak v sti¢asnosti
znaény vyznam v rozhodovacom procese spotrebitel’'a o kipe daného tovaru. V tej savislosti je
preto velmi dolezit¢ dbat na informacni povinnost obchodnika vo vztahu k takémuto
environmentalnemu odkazu v reklame. Co znamena ,.klimaticky neutralny vyrobok*“? Co
znamena ,,ekologicky produkt“? Co znamena ,,vyrobené Setrné k Zivotnému prostrediu*? S
takymito a mnohymi d’al§imi vdgnymi vyhlaseniami prichadzaji obchodnici v hospodarskej
sttazi, a preto je potrebné spotrebitel'ovi jasne vysvetlit' a zadefinovat’, o takéto vyhlasenia
v reklame s odkazom na zivotné prostredie vlastne znamenaju.

Najvyssi spolkovy stid v Nemecku (BGH) uz pomerne davno stanovil v§eobecné poziadavky
informacnej povinnosti na reklamu s odkazom na Zivotné prostredie. V spore z 20. oktobra
1988 (sp. zn. | ZR 238/87) BGH sktimal klamlivost’ vyhlasenia, v ktorom obchodnik uvadzal,
ze jeho vyrobok (toaletny papier) je ,,vyrobeny z recyklovaného papiera®, priCom tento vyrobok
bol vyrobeny len z viac ako z 80% recyklovaného papiera. Stid v tomto pripade poukazal na
zvySenu potrebu informovanosti verejnosti (adresatom reklamy) o vyzname réznych odkazov
na zivotné prostredie v reklame. Z rozhodnutia sudu: ,,Reklama s vyrazmi a symbolmi ochrany
Zivotného prostredia (...) by sa mala vo vseobecnosti posudzovat' podla prisnych noriem. (...)
Za tychto okolnosti existuje zvySend potreba, aby bola cielovd verejnost informovand o
vyzname a obsahu pouZitych vyrazov a symbolov. Na vysvetlujiice informdcie sa preto musia
vo vSeobecnosti klast' prisne poziadavky, aby sa predislo zavadzaniu, ktoré su v kazdom
Jjednotlivom pripade urcené typom vyrobku a stupiiom a rozsahom jeho ,,Setrnosti k zivotnému
prostrediu“. Ak uvedené vysvetlujuce informacie v reklame chybaju alebo nie su jasne
viditelné, existuje obzvlast vysoké riziko, Ze cielovad verejnost ziska nepravdivé predstavy o
povahe poniikaného tovaru, ¢o ovplyvni jej rozhodovanie o kipe.“*®

V danom rozsudku mozZno najst’ tieZ vymedzené kritérium spotrebitela vo vztahu ku
klamlivosti reklamy s odkazom na Zzivotné prostredie: ,,Pri nezaujatom pohlade reklama
vyvolava u nezanedbatelného poctu spotrebitelov klamlivy dojem, Ze propagovany toaletny
papier je vyrobeny zo 100 % odpadového papiera.(...) Tato klamliva reklama je tiez schopna
ovplyvnit nakupné rozhodnutia. Spotrebitel, ktory si chce kupit toaletny papier, ktory pozostava
zo 100 % odpadového papiera, by sa citil oklamany, ak by vedel, Ze vyrobok je tvoreny prevazne
odpadovym papierom — podla odporcu viac ako 80 %.(...) “**

Potreba informacnej povinnosti azdovodnenia tvrdeni environmentdlnych odkazov v
reklame je zvyraznena aj v prislusnych eurdpskych smerniciach. Podl'a smernice o posilneni
prav spotrebitel'ov: ,,S cielom prispiet’ k riadnemu fungovaniu vnutorného trhu na zaklade
vysokej urovne ochrany spotrebitela a ochrany Zivotného prostredia, a dosiahnut pokrok v
zelenej transformdcii je nevyhnutné, aby spotrebitelia mohli prijimat’ informované rozhodnutia
o nakupe, a tym prispievat’ k udrZatelnejsim modelom spotreby.“*® V navrhu smernice o
zelenych tvrdeniach sa vyzaduje, aby zdovodnenie vyslovného tvrdenia tykajuceho sa

42 BLUMEL, B., KUCHAR B. Green Claims versus Greenwashing, VoR 2023/39. s. 45.
43 Rozsudok BGH z 20. oktobra 1988, sp. zn. I ZR 238/87.

4 TamtieZ.

45 Smernica o posilneni prav spotrebitelov, recital 1.
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zivotného prostredia vychadzalo z posudenia, ktoré je v sulade s vybratymi minimalnymi
kritériami, aby sa predi§lo klamlivym tvrdeniam.*® Poziadavky lepsej informovanosti
a transparentnejSicho zdovodnovania reklamy s odkazom na zivotné prostredie vyplyvaju zo
zaviazku stanoveného v Europskej zelenej dohode, spocivajuceho v zabezpeceni posilnenia
postavenia spotrebitel’ov tak, ,,aby mohli prijimat lepsie informované rozhodnutia* a aktivne
sa tak zapojit' do ekologickej transformacie. Nepravdivé tvrdenia tykajuce sa zivotného
prostredia sa maju vyriesit’ tym, ze ,,sa zabezpeci, aby kupujuci (spotrebitelia) mali spolahlive,
porovnatelné a overitelné informdcie, ktoré im umoznia prijimat udrzatelnejsie rozhodnutia a
znizujii riziko environmentdlne klamlivého vyhlasenia.“*’

Uvedenym doktrinalnym, legalnym a aj sidnym vykladom sme potvrdili naSe tvrdenia
z tvodu stadie, ze v reklame s odkazmi na Zivotné prostredie existuje vyssie riziko klamlivosti
a zavadzania spotrebitelov, a tak je potrebné dbat’ na zvysSenu potrebu informovanosti cielove;j
verejnosti o vyzname a obsahu pouzitych vyrazov a symbolov Vv takejto environmentalnej
reklame. Napriek tomu sa vsak v rozhodovacej praxi suidov nevyvinula ziadna konzistentna
linia, ktord by jasne urcila, co konkrétne sa vyzaduje na to, aby reklama s odkazom na zivotné
prostredie nebola posudzovana ako nekalad (resp. o treba v reklame s odkazmi na Zivotné
prostredie dodrzat’, aby bola povolena).*® Myslime si, ze doned4vna bola judikatira naklonena
viac V prospech obchodnikov a reklamu s odkazom na Zivotné prostredie sudy castejSie
posudzovali za pripustni.*® V sGcasnosti viak mozno, naopak, konstatovat stale viac
striktnejSie posudzovanie reklamy s odkazmi na Zivotné prostredie v prospech spotrebitel'ov.

V. INFORMACNA POVINNOST VO VZTAHU K ENVIRONMENTALNEMU
VYHLASENIU ,KLIMATICKY NEUTRALNY“ V KONTEXTE SUCASNEJ
NEMECKEJ JUDIKATURY

V tejto Casti nasej Stidie sa zameriavame na informacni povinnost' pri pouZzivani
environmentalnych vyhlaseni v reklame sodkazom na zivotné prostredie zo strany
obchodnikov. Pre lepSiu prehladnost’ budeme analyzovat len konkrétnu formu reklamy
s odkazom na Zivotné prostredie, a to reklamu s privlastkom ,, klimaticky neutralna*, pripadne
inej formy reklamy alebo vyhlasenia obchodnika srovnakym vyznamom (napr. ,,CO: -
neutralny®, ,,bez uhlikovej stopy*, ,,bez emisii* a pod.).

Vychodiskovd je pre nds nemecka judikatira, ktord, podla naSho ndzoru, vystizne
odzrkadl'uje suc¢asny trend eurdpskeho ,,boja‘ proti environmentéalne klamlivym vyhlaseniam.
Vzhl'adom na najaktualnej$iu rozhodovaciu prax BGH si myslime, Ze bude sluZzit’ zaroven ako
vzorova aj pre ostatné ¢lenské krajiny EU. Analyzujeme konkrétne jeden, takmer dvojroény
spor ,.klimaticky neutralnych* gumenych cukrikov. PrvoinStan¢ny std, Krajsky sud v Kleve
(rozsudok z 22. juna 2022, sp. zn. 8 O 44/21) a nasledne aj Vyssi krajsky std v Diisseldorfe
(rozsudok zo 6. jula 2023, sp. zn. 20 U 152/22) zalobe nevyhoveli. Spolkovy sudny dvor
v Karlsruhe (rozsudok z 27. juna 2024, sp. zn. I ZR 98/23) vSak vydal opacné stanovisko. Sudy

46
47

Bod 6.2. navrhu smernice o zelenych tvrdeniach.

Oznamenie Komisie Eur6pskemu parlamentu, Eur6pskej rade, Rade, Europskemu hospodarskemu a socidlnemu vyboru
a Vyboru regiénov, Eurdpska zelena dohoda [ COM(2019) 640 ] (d’alej iba ,,EZD*).

4 KOHL, D. Die BGH-Entscheidung , klimaneutral* und das Strengeprinzip in der Umweltwerbung. Wettbewerb in Recht
und Praxis. 11. vyd. Frankfurt, 2024. s. 1297-1303.

Porovnaj: HAJN, P.: Soutézni chovani a pravo proti nekalé soutézi. Brno: Masarykova univerzita, 2000, s. 239.; Rozsudok
Spolkového sudneho dvora z 26. oktébra 2006 vo veci I ZR 97/04, ktorym BGH vo svojom rozsudku zrusil napadnuty
rozsudok Krajského sudu v Siegene o ,,Projekte dazd’ového pralesa Krombacher® a vratil vec na nové prejednanie nizSiemu
sudu; Rozsudok Krajského stidu v Kleve z 22. juna 2022, sp. zn. 8 O 44/21, v ktorom std konstatoval, Ze slovné spojenie
,Kklimaticky neutralny* v reklame nie je za splnenia urcitych podmienok (ktoré boli preukézané) zavadzajuce podla ust. §
5 ods. 1 UWG (vtedajSieho znenia zakona) a i.

49
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okrem aktivneho konania Zalovaného (§ 5 ods. 1 UWG) skumali aj to, ¢i nedoSlo zaroven
k naplneniu skutkovej podstaty uvedenia spotrebitel'a do omylu opomenutim podl'a § 5a ods. 2
UWG v pdévodnom zneni zdkona (touto otazkou sa zaoberal najmd Vyss$i krajsky sud
v Diisseldorfe).>

Ustredny trad boja proti nekalej sut'azi v Nemecku®! Zaloval zndmeho vyrobcu gumenych
cukroviniek ,,Katjes* (zalovany). Ten na obaloch gumenych cukrikov uvadzal, ze od roku 2021
vyraba vietky produkty klimaticky neutralne.®® Zalovany okrem toho diia 19.02.2021 v
tlatenom vydani pravidelne vychadzajiicich Potravinovych novin v Nemecku®, uverejnil
reklamné vyroky: ,,Katjes chuti aj v nasich klimatickych podmienkach*; ,,Katies vyraba vsetky
produkty klimaticky neutrdlne od roku 2021. Teraz jasne viditelné na kazdej taske!* ako aj
Stitok s vyrazom ,.Klimaticky neutralny™ (z nem. ,klimaneutral®). Sporné slovné spojenie
Hklimaticky neutralny”, ktory zalovany v reklame pouzil, je podla zalobcu klamlivé a
nejednoznacné, pri¢om verejnost’ si ho moze vykladat’ tak, ze cely proces vyroby cukrikov je
klimaticky neutralny. Vyroba vyrobkov zalovaného vsak nie je klimaticky neutralnym (CO:
neutralnym) procesom, a preto takéto zavadzanie v reklamnom vyhlaseni o klimatickej
neutralite mozno podl'a Zalobcu odstranit’ len v doplneni v reklame, ze klimaticka neutralita sa
dosiahne ur¢itymi kompenzaénymi opatreniami. Za dolezité pre d’alsi vyklad povazujeme
uviest’ aj to, ze v danom pripade zalovany v reklame prostrednictvom QR-kodu a tieZ na svojom
webovom sidle odkazoval na ,,environmentalny certifikator dostupny na webovej stranke
spolo¢nosti ,,ClimatePartner. ktora pre podniky zostavuje bilanciu CO:, vyvija mozZnosti na
zlepSenie a v pripade potreby zabezpecuje kompenzaciu emisii CO: prostrednictvom tzv.
,»projektu ochrany*.

Prislusné sudy v Nemecku posudzovali, ¢i uvedenym konanim (pouzitim slovného spojenia
,klimaticky neutralny* v reklame doslo k naplneniu znakov nekalostt’azného konania v zmysle
prislusnych ustanoveni Zakona proti nekalej sut’azi (UWGQ), ktory sliZi na ochranu stit'aZitel'ov,
spotrebitel'ov a inych u€astnikov trhu pred nekalymi obchodnymi praktikami, a zaroven chrani
verejny zaujem na spravodlivej hospodarskej sitazi.>* Konkrétne §lo o nasledovné ustanovenia:

- Podl'a ustanovenia § 3 ods. 1 UWG: ,,Nekalé obchodné konania nie su povolené.*

- Podlaustanovenia § 5 ods. 1 UWG: ,,Kazdy, kto sa dopusti klamlivého obchodného konania,
ktoré moze spotrebitela alebo iného ucastnika trhu priviest k takému obchodnému
rozhodnutiu, ktoré by inak neurobil, konad nekalosutazne.*

- Podl'austanoveni § 5a ods. 1 a3 UWG: (/),, Nekalosutazne kond ten, kto uvdadza spotrebitela
alebo iného ucastnika trhu do omylu tym, Ze mu zatajuje podstatné informdcie, ktoré
spotrebitel’ alebo iny ucastnik trhu za relevantnych okolnosti potrebuje, aby mohol urobit
informované obchodné rozhodnutie, a ktorych zadrzanie pravdepodobne sposobi, ze
spotrebitel’ alebo iny ucastnik trhu urobi obchodné rozhodnutie, ktoré by inak neurobil. *
Pri posudzovani toho, ¢i boli zadrZané podstatné informdcie, treba vziat do uvahy:
priestorové alebo casové obmedzenia sposobené komunikacnymi prostriedkami zvolenymi

50 Z nem. ,Irrefiihrung durch Unterlassen®, v siasnom zneni je tato skutkova podstata upravend v § 5a UWG. Pri analyze

rozsudkov Krajského sudu v Kleve (rozsudok z 22. jina 2022, sp. zn. 8 O 44/21) a Vyssieho krajského sudu v Diisseldorfe
(rozsudok zo 6. jula 2023, sp. zn. 20 U 152/22) budeme vychadzat’ z vtedajsieho znenia UWG platného do 27.5.2022.

51 Z nem.: Die Zentrale zur Bekémpfung unlauteren Wettbewerbs Frankfurt am Main e. V.

52 Z nem.: ,,Seit 2021 produziert Katjes alle Produkte klimaneutral®.

58 Z nem.: ,Lebensmittel Zeitung*.

5 Ust. § 1 ods. 1 Gesetz gegen den unlauteren Wettbewerb (UWG) z 3. marca 2010 (BGBL I S. 254) (dalej iba ,,UWG*). V
porovnani so slovenskou pravnou upravou: nekald sitaz nie je upravend v samostatnom pravnom predpise tak ako v
Nemecku, ale je zahrnuta v Obchodnom zakonniku (konkrétny pripad by vykazoval znaky nekalosut'azného konania podl'a
ust. § 45 ObchZ) a v porovnani s ¢eskou pravnou upravou, nekala siitaz je upravend v ust. § 2976 a nasl. Zakona ¢. 89/2012
Sb. (obcansky zakonik) (konkrétne by §lo o naplnenie skutkovej podstaty klamlivej reklamy podl'a ust. § 2977).
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pre obchodnu transakciu a vsetky opatrenia prijaté podnikatelom na spristupnenie
informacii spotrebitelovi alebo inéemu ucastnikovi trhu inym spésobom ako prostrednictvom
komunikacnych prostriedkov zvolenych pre obchodnu transakciu. “

- Podrla ustanovenia § 8 ods. 1 prvej vety UWG: ,, Kazdého, kto vykonava také obchodné
konanie, ktoré nie je podla § 3 alebo § 7 pripustné, mozno Zalovat' na odstranenie takéhoto
konania, a ak hrozi jeho opakovanie, aj na nariadenie predbezného opatrenia. (...)".

V spore Vv prvej instancii rozhodoval Krajsky sud v Kleve (rozsudok z 22. jina 2022, sp. zn.
8 O 44/21), ktory sa Vv prvom rade zameral na cielova skupinu osdb — adresatov samotnej
reklamy obsahujucej sporné vyhlasenie 0 klimatickej neutralite, a mal za to, Ze reklama nebola
cielena na spotrebitelov. Podl'a sudu, ked’Ze sa reklama objavila v Potravinovych novinach,
predstavujiicich v Nemecku ,,odborné a obchodné médium pre oblast’ spotrebného tovaru“®®,
cielovou tak bola ,,odborna verejnost™ a nie bezni spotrebitelia.’® Samotna reklama tak bola
cielena na tieto 0soby (,,0soby s rozhodovacou pravomocou v maloobchodnom a konzumnom
priemysle®) ako aj na inych sutazitelov (,,poskytovatel'ov sluzieb relevantnych pre dané
odvetvie na relevantnom trhu®). Za irelevantné v danom spore povazoval sud tvrdenie Zalobcu,
ze Potravinové noviny si mozu predplatit’ alebo Citat’ aj bezni spotrebitelia. Podl'a zaveru sudu
tak predmetna reklama nie je zamerand na spotrebitelov a uplatnitelnost’ naroku zalobcu z
porusenia § 5a ods. 2 UWG (vtedajSieho znenia zakona) neexistuje. Odborna verejnost’, ktorej
bola reklama uréena, si je podla sidu plne vedoma, ze vyroba cukrikov nie je 100%-tne
klimaticky neutralny proces a je si tiez vedoma, ze klimatickll neutralitu mozno dosiahnut’ aj
uréitou kompenzéciou vo vyrobnych procesoch.

Vo vztahu k samotnému slovnému spojeniu ,klimaticky neutralny* sud potvrdil nasu
hypotézu, ze klimatické neutralita sa v si€asnosti stala dolezitym faktorom pre spotrebitel'ov
pri ich nakupnych rozhodnutiach. Sud vSak zvyraznil, Ze vyhlasenie ,klimaticky neutralny*
neznaci to isté ako pojem ,,bez emisii“. NeSlo preto o klamlivli reklamu, ktord by adresata
reklamy zavadzala o podstatnej vlastnosti produktu, ¢im nedoslo ani k naplneniu skutkovej
podstaty nekalej obchodnej praktiky podl'a ust. § 5 ods. 1 UWG (vtedajsieho znenia zédkona).>’
Vo vztahu k informacnej povinnosti sa sud v prvej inStancii vyslovil, ze Zalovany uvadzanim
slovného spojenia ,klimaticky neutralny” nezatajuje ziadne podstatné informacie. V tej
suvislosti konStatoval, ze vSetky dalSie informacie, ktoré poskytuje webova stranka
environmentalneho certifikdtora, na ktora zalovany v reklame odkazuje, st pre verejnost’
postacujuce.

Takyto vyklad Krajského stidu v Kleve sa zna¢ne liSil od dovtedajSej judikatary, ktorad
slovné spojenie , klimaticky neutralny“ v reklame posudzovala striktnejsie.>® Je viak zrejme, ze
ostatné sudy sa nasledne inSpirovali tymto rozhodnutim, pretoze iba par dni po zverejneni

%5 Z nem. ,Lebensmittel Zeitung® (pre lepSie pochopenie problematiky: ide o nemecky tyzdennik pre veducich pracovnikov

v potravinarskom priemysle (vyroba a predaj) a v maloobchode. Témami potravinovych novin je predovsetkym situacia a

ekonomicky vyvoj tychto odvetvi hospodarstva. Odborné noviny pisu aj o priemysle nepotravinového spotrebného tovaru,

obalovom priemysle, ako aj o logistike a informaénych technologiach suvisiacich s tymto odvetvim. Zdroj:
https://de.wikipedia.org/wiki/Lebensmittel_Zeitung).

Z nem. ,,Fachpublikum® — ¢ize cielova verejnost’ alebo spotrebitelia, ktorym boli Potravinové noviny uréené, t. j. ktori st

potencialni zakaznici daného vyrobku.

57 Ust. § 5 UWG (v zneni platnom do 27.5.2022,), z nem. ,Irrefiihrung® .

8 Pozri napr.: Krajsky std v Kiele konstatoval, Ze pojem ,,klimaticky neutrdlny* nie je to isté ako ,,bezemisny*. Klimaticka
neutralita sa podla siidu da dosiahnut’ réznymi spdsobmi, a preto spotrebitelia potrebuju komplexnejSie informacie
(rozsudok Krajského sudu v Kiele z 2. jula 2021, sp. zn. 14 HKO 99/20); Krajsky sud v Mdnchengladbachu povazuje vo
svojom rozsudku pouzitie pojmu ,.klimaticky neutralny vyrobok® na zavaraninovom pohari za zavadzajice (rozsudok z 25.
februara 2022, sp. zn. 8 O 17/21), Krajsky sid v Konstanz povazuje pojem ,.klimaticky neutralny prémiovy vykurovaci
olej“ bez d’al$ich vysvetleni, ako dosiahnut’ klimatickd neutralitu, za poruSenie § 5a ods. 2 UWG (rozsudok z 19. novembra
2021, sp. zn. 7 O 6/21 KfH); Rozsudok Krajského stidu v Stuttgarte z 10. januara 2022, sp. zn. 36 O 92/21 KfH a i.
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rozsudku Krajského sudu v Kleve obdobnym spdsobom rozhodol v odvolacom konani aj
Krajsky sud v Schleswigu, v ktorom sid poprel, ze by pouzitie vyrazu klimaticky neutralny
bolo zavadzajuce. Vo vzt'ahu k informacnej povinnosti vo vztahu k vyhlaseniu ,.klimaticky
neutrdlny* sa Krajsky sud v Schleswigu vyslovil, ze: ,,informdcie o sposobe dosiahnutia
klimatickej neutrality neboli podstatné pre samotné rozhodnutie o kupe tovaru, a preto ich
nebolo potrebné uvadzat na jeho obale*.>® Aj v zmysle tohto rozsudku bol (rovnako ako podla
Krajského sudu v Kleve) odkaz na internetovia stranku, na ktorej boli pre verejnost’ dostupné
d’alsie informacie o klimatickej neutralite, pre spotrebitel'a postacujici.

Vyssi krajsky std v Diisseldorfe, ako odvolaci stid, posudil tiez sporna reklamu s odkazom
na zivotné prostredie za pripustni.®® Podobne ako sud v Kleve, aj odvolaci sud v Diisseldorfe
sa zaoberal otdzkou samotného subjektu, na ktorého bola reklama zamerand. Zatial’ co sud
v Kleve vychadzal pri posudzovani z ,,odbornej verejnosti“ ako ,,Specializovaného okruhu
verejnosti®, ktorému mala byt reklama o klimatickej neutralite uréena, odvolaci sad v
Diisseldorfe mé za to, ze cielovy subjekt reklamy by sa mal posudzovat’ ako ,,priemerny
spotrebitel’, ktory je v danej situacii primerane pozorny*“.%! Ciel'ova skupina osob, ktorej je
reklama v novinach ur¢end, chape podla odvolacieho sadu pojem ,klimaticka neutralita“
rovnako ako aj priemerny spotrebitel’.

Vo vztahu ku klamlivosti environmentalneho vyhldsenia ,.klimaticky neutralny* odvolaci
sad konstatoval, Ze priemernému spotrebitelovi je zname, ze klimatickd neutralita sa da
dosiahnut’ spésobmi, akymi st napriklad vyhybanie sa produkcii CO? alebo vyuzivanie
kompenzaénych opatreni. Std tiez uviedol, Ze spolupraca Zzalovaného subjektu so spolo¢nost’ou
,ClimatePartner”, na ktort zalovany v reklame odkazuje, naznacuje, ze v tomto pripade k
urcitej kompenzacii na strane zalovaného skuto¢ne aj dochadza. Vyrok o klimatickej neutralite
v reklame preto neuvedie ciel'ového (priemerného) spotrebitel’a k takému chapaniu, ktoré by
nezodpovedalo skuto¢nosti, t. j. takéto vyhlasenie nie je klamlivé (a nedochadza tak k naplneniu
skutkovej podstaty v zmysle § 5a ods. 1 UWG).

Pokial’ ide o samotna informacnt povinnost’, podl'a odvolacieho sudu spotrebitelia maju
zaujem vediet’, ako je deklarovana ,klimatick4 neutralita® obchodnika dosiahnuta. Preto je
potrebné objasnit’ najmé to, akym sposobom sa ,.klimaticka neutralita® Zalovaného dosahuje -
¢1 uz prostrednictvom urcitych uspor alebo kompenzacii vo vyrobnych procesoch, ako aj to, ¢i
st ur€ité emisie vylucené z bilancie CO? a podobne. V tej suvislosti odvolaci sud d’alej skiimal,
¢i okrem § 5a ods. 1 UWG nedoslo zo strany Zalovaného k zatajovaniu podstatnych informdacii,
a tym k naplneniu skutkovej podstaty uvedenia do omylu opomenutim podla § 5a ods. 2 UWG
(t. ., ¢i zalovany nezatajil podstatné informécie, ktoré spotrebitel’ potrebuje, aby mohol urobit’
informované obchodné rozhodnutie, a ktoré by mohli ovplyvnit' jeho rozhodnutie o kupe).
Sporna reklama zalovaného viak podla odvolacieho sudu spiia vietky poziadavky informadnej
povinnosti a sud ma (rovnako ako prvostupnovy sud v Kleve) za to, Ze poskytnutie tychto
informdcii uvedenim odkazu v reklame alebo QR kodu na webovu stranku environmentalneho
certifikatora, je pre spotrebitel’a postacujuce. Pri posudzovani toho, ¢i neboli zatajené podstatné
informacie a ¢i tak nedoslo k naplneniu skutkovej podstaty zavadzania opomenutim podl'a § Sa
ods. 1 UWG, vzal odvolaci sud do uvahy aj vSetky ,,priestorové alebo ¢asové obmedzenia
ulozZené komunikaénymi prostriedkami zvolenymi pre obchodnu transakciu‘ v zmysle § 5a ods.
3 UWG, arovnako konsStatoval, Ze zvoleny komunika¢ny prostriedok pre spotrebitel'a
prostrednictvom odkazu alebo QR kddu je v tomto smere tplne postacujuci.

%9 Rozsudok Krajsky stid v Schleswigu z 30. juna 2022, sp. zn. 6 U 46/21.

80 Rozsudok Vyssieho krajského stidu v Diisseldorfe z 6. jila 2023, sp. zn. 20 U 152/22.

61 Porovnaj: ,,Fachpublikum® (z nem.), z ktorého vychédza rozhodnutie Krajského sudu v Kleve, a ,,der situationsadidquat
aufmerksamene durchschnittliche Verbraucher (z nem.), na ktorého odkazuje Vyssi krajsky sad v Diisseldorfe.
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V zmysle rozsudku odvolacieho sudu tak nedoslo k poruseniu § 5a ods. 1 a3 UWG a pouzitie
environmentalneho vyhlasenia ,,klimaticky neutralny* v reklame nie je klamlivym obchodnym
konanim, nezavadza ciel'ovi verejnost’ (spotrebitela), ato ani bez dalSich dodatocnych
informacit, ktoré by cielovej verejnosti vysvetlovali, ¢o to klimatick4 neutralita znamena. Sud
ma za to, ze Citatelia odbornych (potravinovych) novin chapu pod pojmom ,klimaticky
neutralny” vyvéazenu bilanciu emisii CO?% ked’ze vedia, ze neutralitu mozno dosiahnut’ aj
vyhybanim sa emisiam CO? ako aj inymi kompenzacnymi opatreniami vo vyrobnych
procesoch.

Po roku vsak nastal v pripade zlom a BGH rozsudok odvolacieho sudu v Diisseldorfe zo dia
06. jula 2023 zrusil a rozsudok sudu v Kleve zo dita 22. jina 2022 zmenil.®? V rozpore
s rozsudkami oboch sudov v niz$ej inStancii BGH povazuje predmetna reklamu v zmysle § 5
ods. 1 UWG za klamliva. Reklama je podla BGH klamliva a zavadzajuca, pretoze je
nejednoznac¢na. Podla BGH mozu slovné spojenie ,klimaticky neutralny* v reklame citatelia
odbornych novin chapat’ inak ako spotrebitelia — jednak v zmysle zniZenia emisii CO? pri
vyrobnom procese a jednak v zmysle samotnej kompenzéacie CO?. Odvolaci sud podl'a ndzoru
BGH nevzal do tvahy, Ze v oblasti environmentalnej reklamy existuje obzvlast’ vysoké riziko
zavadzania a Ze existuje zvySena potreba informovania ciel'ovej verejnosti o vyzname a obsahu
pouzitych vyrazov a symbolov (uvedeny ndzor rozsudku BGH koreSponduje s uz citovanym
davnejsim rozsudkom z roku 1988).%3 BGH tymto rozsudkom podporuje nasu hypotézu, Ze
akékol'vek zavadzajice pouzivanie pojmov suvisiacich s ochranou zivotného prostredia ma
dopad na hospodarsku sutaz ako takd, ked’ze takéto ,,zelena reklama* mé znaény vyznam
v rozhodovacom procese spotrebitel’a o kupe daného tovaru.

Z rozsudku BGH vsak jednoznaéne nevyplyva, ¢o teda musi obchodnik splnit’ na to, aby
reklama s environmentalnym odkazom nebola klamliva a neslo o nekalu stitaz. Podl'a rozsudku
BGH, aby sa prediSlo zavddzaniu, musi byt v reklame, v ktorej zalovany pouZiva
nejednoznacny vyraz suvisiaci so zivotnym prostredim (akym je napriklad aj sporné slovné
spojenie , klimaticky neutralny*), tento pojem aj ,,vysvetleny, a to v samotnej reklame®. Podl'a
nazoru BGH nie su d’alSie vysvetl'ujiice informacie uvedené mimo samotnej reklamy stvisiacej
so zivotnym prostredim dostato¢né (ako napriklad v tomto pripade QR kod alebo odkaz na
internetova stanku, na ktorej Zalovany deklaroval, ako klimaticku neutralitu vyroby produktu
zabezpecuje). Ako konstatuje sud, slovné spojenie ,.klimaticky neutralny je v danom pripade
obzvlast’ potrebné, pretoze ,,znizenie emisii CO** a ,,kompenzacia CO>** nie su rovnocennymi
opatreniami na dosiahnutie klimatickej neutrality. Z hl'adiska ochrany klimy ma vSak znizenie
CO? prednost’ pred kompenzaciou.

VI. JE TEDA ,,KLIMATICKY NEUTRALNA“ REKLAMA VOBEC PRiIPUSTNA?
Krajsky sud v Kiele a BGH vo svojich rozsudkoch konstatovali, ze pojem ,klimaticky
neutralny* nie je to isté ako ,,bezemisny*. Co to teda ,,klimaticky neutralny* vlastne znamena?
Klimaticka neutralitu si moézeme predstavit’ ako urciti rovnovahu (urcity matematicky udaj)
medzi vyprodukovanymi emisiami uhlika a ich pohlcovanim z atmosféry. Ide tak o zniZenie
¢istych emisii sklenikovych plynov na nulu tak, Ze sa vSetky zostavajlce emisie, ktoré nemozno
eliminovat, kompenzuju odstranovanim uhlika z atmosféry (napriklad aj prirodzenymi
mechanizmami, pokial' dojde k vysadzaniu d’alSej zelene a pod.). Dosahovanie uhlikove;j
(klimatickej) neutrality je teda dosahovanie rovnovdhy medzi emisiami uhliku a jeho

62 Rozsudok BGH z 27. jiina 2024, sp. zn. I ZR 98/23.
83 Porovnaj: Rozsudok BGH z 20. oktobra 1988, sp. zn. T ZR 238/87.
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pohlcovanie z atmosféry.%* Pravdou vsak je, Ze v su¢asnosti takmer v Ziadnom pripade nie je
mozné dosiahnut’ skutocne 100 % klimaticky neutralny produkt. Vieme si vsak predstavit’
napriklad doma vypestované ovocie alebo zeleninu predané na lokalnej trznici. Pokial’ vSak uz
obchodnik pri pestovani pouziva traktor alebo kombajn, pripadne vypestované produkty
nejakym sposobom zabali, nésledne ovocie a zeleninu dopravi na trznicu dopravnym
prostriedkom, nemozno uz hovorit’ o 100%-tnej klimatickej neutralite vyrobku, lebo vSetky
tieto faktory je potrebné pri ,,merani“ klimatickej neutrality sc¢itat’. Samozrejme, pestovatel
moze uhlikovua stopu vyvazit uritymi, vyssie spominanymi, kompenza¢nymi opatreniami, a
tak moze skutocne klimatickd neutralitu dosiahnut’.

Klimaticka neutralita sa aj podl'a judikatiry da dosiahnut rdéznymi spdsobmi, a preto
.Spotrebitelia potrebujii komplexnejsie informdcie.® Krajsky sid v Monchengladbachu
povazuje pouzitie pojmu ,klimaticky neutralny vyrobok* na zavaraninovom pohari ,,bez

‘alsich informdcii o deklarovanej klimatickej neutralite za zavddzajiice “®°, a rovnako Krajsky
sud v Konstanz povazuje pojem ,,klimaticky neutralny prémiovy vykurovaci olej* ,,bez dalsich
vysvetleni, ako dosiahnut deklarovanu klimaticku neutralitu “, za klamlivl reklamu v zmysle §
5a ods. 2 UWG.® Takato rozhodovacia linia v prospech zlep3enia informaénej povinnosti vo
vztahu k spotrebitelom v reklame s odkazom na Zivotné prostredie nasleduje uz citovany
davnejsi rozsudok BGH z20. oktobra 1988, podla ktorého existuje ,zvysend potreba
informovania cielovej verejnosti** o vyzname a obsahu pouzitych vyrazov a symbolov.%® Podla
stcasného rozsudku BGH, aby sa predislo zavadzaniu, musi byt’ v reklame, v ktorej obchodnik
pouziva nejednoznacny vyraz suvisiaci so Zivotnym prostredim (akym je napriklad aj sporny
pojem ,klimaticky neutralny*), tento pojem aj vysvetleny, a to v samotnej reklame. V tej
stvislosti podl'a BGH nie su dalsie vysvetlujuce informdcie uvedené mimo samotnej reklamy
suvisiacej so zZivotnym prostredim (ako napriklad v analyzovanom spore pouzitie QR kodu
alebo odkazu na internetovu stanku) dostatocné. Vysvetlenie pojmu ,.klimaticky neutralny* je
obzvlast’ potrebné, pretoZe zniZenie emisii CO? aich kompenzéicia nie st rovnocennymi
opatreniami na dosiahnutie klimatickej neutrality, ale z hl'adiska ochrany klimy ma podl'a sidu
znizenie prednost’ pred kompenziciou.®®

Takato striktnd rozhodovacia linia odzrkadluje podla nas aktuilne zaujmy EU o
zabezpecenie kvalitného zivotného prostredia, vyvazeného a trvalo udrzateného rozvoja
a dosiahnutie klimatickej neutrality. Dolezitym aspektom st podl'a Europskej zelenej dohody
wSpolahlivé, porovnatelné a overitelné informdcie, ktoré kupujucim umoznia prijimat
udrzatelnejsie rozhodnutia a zniZuju riziko environmentalne klamlivej reklamy. Firmy, ktoré
tvrdia, ze su ekologické, by tieto tvrdenia mali podlozit na zdklade Standardnej metodiky
hodnotiacej vplyv na zZivotné prostredie. “° Tento zavizok riesit tvrdenia tykajuce sa zivotného
prostredia sa premietol aj do uZ spominaného navrhu smernice o tvrdeniach tykajucich sa
zivotného prostredia. Jednym z cielov tejto smernice je, aby ,.kupujiici mali spolahlive,
porovnatelné a overitelné informdcie, ktoré im umoznia prijimat udrzatelnejsie rozhodnutia a

64V tejto stvislosti sa niekedy mozno stretnut aj s pojmom ,,Ziadne vyznamné poskodenie* (z angl. ,,Doing No Significant

Harm®) alebo ,,Cistd nula“ (z angl. ,,Net Zero“). Aby sa dosiahlo Cistych nulovych emisii, musia byt vsSetky emisie
poskodzujice klimu odstranené z ovzdusia. Blizsie k tomu pozri aj: VEBER, J. SVECOVA, L. Udrzitelnost a udrzitelny
manazment. Grada Publishing , Praha , 2023. s. 26.

85 Rozsudok Krajského stidu v Kiele z 2. jula 2021, sp. zn. 14 HKO 99/20.

8 Rozsudok Krajského stidu v Ménchengladbachu z 25. februara 2022, sp. zn. 8 O 17/21.

67 Rozsudok Krajského stidu v Konstanz z 19. novembra 2021, sp. zn. 7 O 6/21 KfH.

8 Porovnaj: Rozsudok BGH z 20. oktobra 1988, sp. zn. I ZR 238/87.

8 Rozsudok BGH z 27. jiina 2024, sp. zn. I ZR 98/23.

0 Bod 2.1.3. Eurdpskej zelenej dohody. Pozri: ADAMOWICZ, M. Green Deal, Green Growth and Green Economy as a
Means of Support for Attaining the Sustainable Development Goals. Sustainability, 14(10), 5901. 2022.
https://doi.org/10.3390/su14105901.
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znizujii riziko environmentdalne klamlivej reklamy.“ ™* V bode 21 navrhu tejto smernice sa
uvadza, ze osobitne tvrdenia tykajuce sa klimy maju tendenciu byt nejasné a nejednoznacné a
zavadzat’ spotrebitelov. To je najmé pripad tvrdeni tykajucich sa zivotného prostredia, v
ktorych sa uvadza, ze produkty alebo subjekty st ,,klimaticky neutralne®, ,,uhlikovo neutralne®,
,,$0 100 % kompenzaciou emisii CO** alebo Ze sa do ur€itého roku stant ,,emisne neutralnymi*,
alebo podobné tvrdenia.”” Zaviizky na posilnenie prav spotrebitefov pri uvadzani
environmentalnej reklamy vychadzajuce z prislusnych ustanoveni smernic budi musiet’
Clenské Staty postupne transponovat’ do vnutroStatneho prava, a preto je zrejmé, Ze naroky na
obchodnikov pri tvrdeniach tykajucich sa Zivotného prostredia budi mat’ skor sprisnujucu sa
tendenciu.”™

VIl. ZAVER

Reklamu s odkazom na Zivotné prostredie mozno definovat’ ako $pecificky druh reklamy,
Vv ktorej obchodnik zdoéraziiuje pozitivny vplyv produktu (tovaru alebo sluzby) na Zivotné
prostredie, pripadne tak reklamu, v ktorej obchodnik propaguje, ze produkt nema Ziadny
negativny dopad na zivotné prostredie. Reklama s odkazom na zivotné prostredie méze mat’
roznu podobu alebo formu. Méze ist’ o text, symboly, vyrazy, znacky alebo akékol'vek ¢&i uz
priame alebo nepriame odkazy na zivotné prostredie. Pokial’ ide o legalny vyklad klamlivej
reklamy s odkazom na Zivotné prostredie, konstatujeme, ze jednotne uznavana legalna definicia
pre takéto protipravne konanie neexistuje, a rovnako tak absentuje zaroven aj vSeobecne
uznavany pojem (terminus technicus) pre takyto druh konania. Vychadzajuc z legalneho
a sudneho vykladu je klamlivé tvrdenie tykajuce sa zivotného prostredia spdsobilé naplnit
pojmové znaky klamlivej reklamy v zmysle prislusnych ustanoveni zakonov upravujtcich
nekala sut'az, v slovenskej pravnej uprave ide o ust. § 45 ObchZ. Podla § 45 ods. 1 ObchZ,
~Klamlivou reklamou je reklama tovaru, sluzieb, nehnutelnosti, obchodného mena, ochrannej
znamky, oznacenia povodu vyrobkov a inych prav a zavdzkov suvisiacich s podnikanim, ktora
uvdadza do omylu alebo moéze uviest do omylu osoby, ktorym je urcend alebo ku ktorym sa
dostane, a ktora v dosledku klamlivosti méze ovplyvnit ekonomické spravanie tychto osob alebo
ktord poskodzuje alebo moze poskodit iného sutazitela alebo spotrebitela.*

Zastavame nazor, ze klamlivé tvrdenie tykajice sa zivotného prostredia je sposobilé naplnit’
aj skutkovu podstatu klamlivého oznacenia tovarov a sluzieb podla § 46 ObchZ, a dokonca,
pokial’ by sa pod ,,uvddzanim na trh* chapala aj reklama, bol by dany subeh aj so skutkovou
podstatou ohrozovania zdravia a Zivotného prostredia podl'a § 52 ObchZ.

V tejto suvislosti uvadzame navrhy de lege ferenda, ako slovensky zakonodarca transponuje
smernicu o zelenych tvrdeniach do prislusnych ustanoveni prava proti nekalej sutazi. Moze
dojst k vytvoreniu novej skutkovej podstaty, ktora by v sebe obsahovala vSetky znaky
greenwashingu (klamlivej reklamy s odkazom na Zivotné prostredie), alebo sa zakonodarca
bude spoliehat’ na sti¢asné znenie uz zakotvenych skutkovych podstat, ktorymi sa v sucasnosti

I Néavrh Smernice eurdpskeho parlamentu a rady o zdévodiiovani a oznamovani vyslovnych tvrdenti tykajtcich sa Zivotného

prostredia z 22. marca 2023 (smernica o tvrdeniach tykajucich sa Zivotného prostredia). Konkrétne pozri bod. 1.1.

Takéto tvrdenia si Casto zaloZené na tzv. kompenzovani emisii sklenikovych plynov prostrednictvom tzv. uhlikovych

kreditov vyprodukovanych mimo hodnotového retazca spolocnosti, napriklad v ramci projektov lesného hospodarstva

alebo energie z obnovitelnych zdrojov. Metodiky, na ktorych su kompenzacie zaloZené, sa znacne lisia a nie vzdy su
transparentné, presné ¢i konzistentné (bod 21 navrhu Smernica o tvrdeniach tykajucich sa zivotného prostredia).

3 Najmi Smernica Eurépskeho parlamentu a Rady (EU) 2024/825 z 28. februara 2024, ktorou sa menia smernice 2005/29/ES
a 2011/83/EU, pokial’ ide o posilnenie postavenia spotrebitelov v ramci zelenej transformacie prostrednictvom lepej
ochrany pred nekalymi praktikami a prostrednictvom lep$ieho informovania a Navrh Smernice europskeho parlamentu a
rady o zd6évodnovani a oznamovani vyslovnych tvrdeni tykajucich sa Zivotného prostredia z 22. marca 2023 (smernica o
tvrdeniach tykajucich sa zivotného prostredia).
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da uchopit’ konanie spocivajuce v klamlivej reklame s odkazom na Zivotné prostredie, alebo
zakonodarca pozmeni sucasné znenie tychto ustanoveni, napriklad v pripade klamlivej reklamy
podrla § 45 ObchZ, pripadne aj/alebo klamlivého oznacenia tovaru a sluzieb podla § 46 ObchZ.
Dovolime si v tejto stvislosti navrhntt, ze v pripade zmeny skutkovej podstaty klamlivej
reklamy podrla § 45 ObchZ by sme pri posudzovani klamlivosti reklamy povazovali za vhodné
doplnit’ v ustanoveni § 45 ods. 2 do pismenového vypoctu povinnost zohladnit’ vplyv na
zivotné prostredie, a to nasledovnym sposobom:

§ 45 ods. 2 ObchZ:

., Pri posudzovani klamlivosti reklamy sa zohladnuju vsetky jej znaky, najmd informacie, ktoré
obsahuje, o (...) 'vplyve na zivotné prostredie”*.

Dalsou perspektivou reflektovat’ ciele smernice o zelenych tvrdeniach do prislusnych
ustanoveni prava proti nekalej sutazi je vytvorenie novej, samostatnej, skutkovej podstaty
nekalej sutaze, ktord by v sebe obsahovala vSetky znaky greenwashingu. Nie sme vSak
zastancami vytvarania d’alSej osobitnej skutkovej podstaty nekalej sit'aze, a v tejto suvislosti
konStatujeme, Ze uzZ sucasné znenie skutkovej podstaty klamlivej reklamy (§ 45 ods. 2 ObchZ)
je sposobilé uchopit’ klamliva reklamu s odkazom na Zivotné prostredie. Aj v tomto kontexte
zdoraziiujeme (nickedy az zbytocne) Siroky vypocet skutkovych podstat nekalej sutaze, pod
ktoré je mozno Casto subsumovat’ rovnaké nekalosiitazné konanie, ¢o v§ak moze byt v praxi
kontraproduktivne a pre zalobcu skor chaotické.

Na rozdiel od , klasickej klamlivej reklamy musi reklama s odkazom na zivotné prostredie
spinat’ d’alsie zdkonné povinnosti, ktoré suvisia najma s dostato¢nou informa¢nou povinnost'ou
adresata 0 deklarovanom environmentalnom prinose produktu. Opierajtc sa o legalny vyklad
asuvisiacu judikatiru mozno preto na vyskumnid otazku odpovedat, ze reklama
s environmentalnym odkazom sa na rozdiel od klasickej reklamy posudzuje ovel’a prisnejsie.
Je tomu tak preto, Ze spotrebitelia Casto presne nevedia, co jednotlivé symboly, vyrazy a odkazy
na zivotné prostredie v reklame znamenajt. V tej suvislosti tvrdime, Ze spotrebitelia by mali
byt dostatoéne informovani o vyzname a obsahu pouzitych vyrazov a symbolov v reklame
s odkazom na zivotné prostredie.

Akakol'vek klamliva reklama s odkazom na Zivotné prostredie ma negativny dopad na jej
adresata (cielova verejnost), a zaroven aj na zdravé fungovanie spravodlivej hospodarskej
siutaze ako takej. Okrem znakov nekalosutazného konania napiiia takato reklama aj znaky
nekalej obchodnej praktiky v zmysle smernice o nekalych obchodnych praktikach. Podla ¢l. 6
ods. 1 tejto smernice: ,,Obchodna praktika sa povazuje za klamlivii, ak obsahuje nespravne
informdcie a je preto nepravdiva, alebo akymkolvek sposobom, vratane celkového prevedenia,
uvdadza do omylu alebo je sposobila uviest' do omylu priemerného spotrebitela, a to aj ked je
tato informacia vecne sprdavna vo vztahu k jednému alebo viacerym nasledujucim prvkom,
pricom v obidvoch pripadoch zapricinuje alebo je sposobila zapricinit, Ze spotrebitel’ urobi
rozhodnutie o obchodnej transakcii, ktoré by inak neurobil.“ Pokial’ ide vyklad nemecke;j
judikatary, aj sudy spravidla povazuju takéto konanie aj ako nekalu obchodni praktiku
v zmysle prislusnych ustanoveni daného zdkona (v minulosti takto rozhodol BGH napriklad
rozsudkom z 20. oktobra 1988, sp. zn. I ZR 238/87, v sticasnosti napriklad rozsudkom z 27.
juna 2024, sp. zn. I ZR 98/23). Podl'a slovenskej legislativy by sa tak klamliva reklama
s odkazom na zivotné prostredie mohla posudit’ ako nekald obchodna praktika podl'a § 9 ods. 1
ZO0S.

V suvislosti so zvySenou potrebou informovania ciel'ovej verejnosti (adresata reklamy) 0
vyzname a obsahu pouzitych vyrazov a symbolov v reklame s odkazom na Zivotné prostredie
skimame informacna povinnost’ pre reklamu s odkazom na Zivotné prostredie, ktord je
zvyraznena aj v prislusnych eurdpskych smerniciach (najmé Smernica Eurdpskeho parlamentu
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a Rady (EU) 2024/825 z 28. februara 2024, ktorou sa menia smernice 2005/29/ES a
2011/83/EU, pokial’ ide o posilnenie postavenia spotrebitel'ov v ramci zelenej transformacie
prostrednictvom lepSej ochrany pred nekalymi praktikami a prostrednictvom lepSieho
informovania a navrh smernice o zelenych tvrdeniach, pricom poziadavky lepsej
informovanosti a transparentnejSieho zdovodnovania reklamy s odkazom na Zivotné prostredie
vyplyvaju aj zo zavdzku stanoveného v Eurdpskej zelenej dohode).

V odpovedi na nastolenu otazku, ¢i a ak, tak za akych podmienok, je reklama s odkazom na
zivotné prostredie v hospodarskej sut'azi povolend, zvyrazitujeme, ze reklama s odkazom na
zivotné prostredic ako taka nie je ex lege zakazana. Nepovoluje sa ,len“ taka reklama s
odkazom na zivotné prostredie, ktord je pre jej adresata klamliva alebo zavadzajuca, a tym
napiia znaky klamlivej reklamy a znaky nekalej obchodnej praktiky, a ktora je tak podla
prislusnej pravnej normy (¢i uz obchodny zdkonnik alebo zdkon o ochrane spotrebitel’a)
zakazand. Zvyraziiujeme vo vete slovo ,len®, pretoZze podl'a naSho nézoru je klamlivost’ v
reklame velmi subjektivny prvok a urcité ,zelené vyhlasenie® nemusi byt pre jedného
konkrétneho spotrebitel'a klamlivé, zatial ¢o to isté vyhldsenie moéze, naopak, iného
spotrebitel’a zavadzat. Potvrdzujeme vSak hypotézu, Ze reklama s odkazom na zivotné
prostredie, ktora je klamliva, je podl'a platného slovenského prava ako aj prava EU zakéazana.
V konecnom dosledku je preto na rozhodnuti konkrétneho sudu, ako posudi klamlivost’ v
reklame s odkazom na zivotné prostredie.

Konstatujeme vSak, ze v doterajSej rozhodovacej praxi sudov sa nevyvinula ziadna
konzistentna linia, ktora by jasne urc€ila, ¢o konkrétne sa vyzaduje na to, aby reklama s odkazom
na zivotné prostredie nebola posudzovand ako nekald reklama, resp. ¢o treba v reklame
s odkazmi na Zzivotné prostredie dodrzat, aby bola takato reklama povolend. Z analyzy
mnohopocetnej nemeckej judikatry sme ziskali ur¢ita predstavu, v akych pripadoch je reklama
s odkazom na Zivotné prostredie zavadzajiuca. V naSej $tudii sme sa zamerali na konkrétne
environmentalne vyhlasenie ,,klimaticky neutralny*. D6lezité pre postudenie klamlivosti takejto
reklamy bude v zmysle judikatiry najma to, aby ciel'ova verejnost, ktorej je reklama uréena
(zdmerne sa vyhybame pojmu spotrebitel’, ked’Ze v analyzovanom ,,spore gumenych cukrikov*
Krajsky sud v Kleve poukézal na to, Ze v danom spore adresdtom reklamy neboli spotrebitelia)
wheziskala nepravdivé predstavy o povahe ponukaného tovaru, co by tak mohlo ovplyvnit jej
rozhodovanie o kipe®. Dalej, podl'a rozsudku BGH z 27. juna 2024, sp. zn. I ZR 98/23, pokial
obchodnici pouzivaju akékol'vek environmentalne vyhlasenia v reklame, musia verejnosti
poskytnut’ ,.komplexné informdcie” 0 deklarovanom prinose pre zivotné prostredie, ato
vysvetlenim daného pojmu alebo oznacenia (v danom pripade i$lo o slovné spojenie
,klimaticky neutralny*), a podl'a daného rozsudku to musi byt uvedené ,,v samotnej reklame .
Sud nasledne konstatoval, ze informacie, ktoré obchodnici uvddzaji mimo samotnej reklamy
stivisiacej so zivotnym prostredim nie st dostatoéné. Cize, QR kod alebo iny odkaz na prislusni
internetovu stranku, kde obchodnik vysvetl'uje, akym spésobom deklarovany prinos pre zivotné
prostredie vykonava, v zmysle najnovsej nemeckej judikatiry uz nie je v porovnani s minulymi
rozsudkami postacujici. Zastavame nazor, ze takuto striktnii rozhodovaciu liniu posudzovania
environmentalnej reklamy v hospodérskej sutazi prevezmu postupne aj sudy ostatnych
¢lenskych §tatov EU. Odzrkadluje totiz aktualne zaujmy EU o zabezpedenie kvalitného
zivotného prostredia, vyvazeného a trvalo udrzatel'ného rozvoja, ako aj dosiahnutie klimatickej
neutrality v najblizSich rokoch, pri¢om tieto zaujmy sa postupne premiectaju do vsetkych
odvetvi hospodarskeho Zivota, v neposlednom rade aj do vSetkych odvetvi nie len verejného,
ale aj sutkromného préva.

Z analyzovanej judikatary tak uz mozno predpokladat’, v akych pripadoch bude reklama
s odkazom na zivotné prostredie posudend ako klamliva reklama, pripadne ako nekalé
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obchodna praktika. Napriek tomu vsak podl'a nasho nazoru stale nie je zrejmé, aké konkrétne
predpoklady teda musi ,,zelena“ reklama napliiat’, aby takato reklama ako klamliva postidena
nebola. Ani z analyzy mnohopocetnej nemeckej judikatiry totiz nie je velmi jasné, akym
sposobom sa daju dostato¢ne zabezpelit' ,,komplexné informdcie* a to ,,v samotnej reklame®,
na ktor¢ aktudlna nemecka judikatiara odkazuje.

KTucova ulohu transparentnosti reklamy s odkazom na zivotné prostredie bude podl'a nas
V praxi zohravat’ samotny reklamny nosi¢. Avsak aj tu vidime mozna problematickost’ v praxi.
Konkrétne, v pripade jednostranovej tlacenej reklamy moéze byt poziadavka informacnej
povinnosti v samotnej reklame splnena pomerne jednoducho. Napriklad, obchodnik priamo
v takejto reklame uvedie, akym sposobom deklarovany prinos pre Zivotné prostredie dosahuje
(napriklad kompenzaciou CO: vysadzanim stromov). No aj v takomto pripade je potrebné
davat’ si pozor na sposob a formu uvadzania informacii 0 environmentalnom vyhlaseni. Tie by
mali byt pre verejnost’ dostatocne citatelné, v opacnom pripade moze dojst’ k postideniu
klamlivosti takejto reklamy, avSak nie z hl'adiska nedostatocného obsahu informacii ale
z hladiska nedostato¢nej formy, pokial’ by neboli dobre ¢itateI'né. Totiz, ak su informacie stale
dobre Citatelné aj napriek malym rozmerom v dosledku kontrastu, ostrosti atd’., samotné malé
pismo nie je zavadzajice. Ak by sa vSak pridali d’alSie faktory, ako napriklad nizky kontrast,
neostrost’ textu na pozadi, malé riadkovanie a pod., mohli by adresata reklamy uviest’ do omylu,
¢im by mohla byt reklama tiez postdend ako klamliva (v zmysle rozsudku Vyssieho
krajinského stidu v Koline nad Rynom z 15. jala 2011, sp. zn. 6 U 59/11).

Spominana problematickost’ v praxi vSak bude spocivat najmd v ostatnych formach
reklamy, ako st napriklad viacstranové reklamy, reklamné broztry alebo reklamy na internete.
Nie je totiz vyluéené, ze uvedenie tychto informacii na konci brozary, pripadne na konci
viacstranovej reklamy moze sud v zmysle analyzovanej rozhodovacej praxe vyhodnotit' za
zavadzajuce, ked’Zze v zmysle rozsudku BGH ,,nie su dalsie vysvetlujice informacie uvedené
mimo samotnej reklamy suvisiacej so zivotnym prostredim dostatocné. “ Rovnako povazujeme
za otazne, ako by sud posudil pozadovanti komplexnost’ informacii v reklame vo forme videa,
pripadne v hovorenej reklame (najméa v pripade prerusenia takejto reklamy S environmentalnym
odkazom, kedy samotné vysvetlenie o dosahovani klimatickej neutrality by bolo z technického
hl'adiska prerusené, a tak by neboli vysvetlujuce informdacie verejnosti vobec prezentované,
avSak nie zavinenim obchodnika) alebo v internetovej reklame (najmaé v pripade, ak sa medzi
reklamou s environmentalnym odkazom asamotnym vysvetlenim zobrazi internetovym
uzivatel'om iny obsah, napriklad reklama tretej osoby, ¢im by opét’, z nasho pohl'adu, nemuselo
dojst k naplneniu poziadavky komplexnosti informacii 0 sposobe, akym sa deklarovany prinos
pre zivotné prostredie vykonava, a to priamo v reklame).

Takychto a podobnych uvah by bolo viac. Na ich zodpovedanie si budeme musiet’ zrejme
pockat’ na d’al$i vyvoj judikatiry, ktora vSak, ako sme zhodnotili, s oh'adom na stcasné
,zelené“ smerovanie politiky EU bude vo&i obchodnikom vyuzivajucim reklamu
s environmentalnym odkazom podl'a ndzoru nad’alej striktna. Aj napriek naSmu tvrdeniu, Ze
kazda reklama s odkazom na Zivotné prostredie, ktora je klamlivd, by mala byt zakdzana, na
druhej strane zastavame nazor, ze obchodnici by mali mat’ moznost’ environmentalne tvrdenia
v reklame pouzivat, samozrejme, za predpokladu, pokial’ su pravdivé. Pokial' obchodnikom
zakony ¢i sudy tito moznost neumoznia, alebo na environmentalnu reklamu budu klast
neprimerane vysoké naroky, tito mozu prestat’ vyvijat’ snahy o ochranu Zivotného prostredia pri
vyrobe ¢i uvadzani vyrobkov na trh zo strachu, Ze ich zelené podnikanie sa im v kone¢nom
dosledku vypomsti a bude posudené ako nekald sut'az alebo nekald obchodnd praktika.
V zmysle vyvoja analyzovanej nemeckej judikatury, dovolime si tvrdit, je pre obchodnikov
istejSie, aby environmentalne tvrdenia v reklame nepouzivali, resp., aby sa dobre uistili, ze na
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produktoch uvadzaji naozaj komplexné informacie o deklarovanom prinose pre Zzivotné
prostredie, a to vysvetlenim daného pojmu alebo oznacenia priamo v tejto reklame.

KCUCOVE SLOVA
environmentalna reklama, klamliva reklama, nekald sutaz, nekald obchodna praktika,
greenwashing, informa¢na povinnost, ochrana spotrebitela, klimaticky neutralny.
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environmental advertising, misleading advertising, unfair competition, unfair commercial
practice, greenwashing, obligation to provide information, consumer protection, climate
neutral.
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DANOVA KONTROLA A DANOVE KONANIE V KONTEXTE
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TAX AUDIT AND TAX PROCEEDINGS IN THE CONTEXT
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ABSTRAKT

Clanok poukazuje na vztah danovej kontroly a dariového konania na Slovensku z hladiska
historickych suvislosti, sucasnej prdavnej upravy, odbornej spisby a aj judikatury. Cielom
Clanku je za pouzitia historicko-pravnej metody, metod pravnej analyzy a syntézy zodpovedat
zakladné otazky tykajuce sa vzajomného vztahu tychto institutov, a to aj v kontexte porovnania
nasej pravnej vpravy s pravnou upravou Ceskej republiky. Dévodom skimania danej
problematiky su niektoré ndzory uvadzané v odbornej spisbe a ojedinele aj v judikature, podla
ktorych danova kontrola je sucastou danového konania, resp. Ze danovou kontrolou danove
konanie zacina.

ABSTRACT

The paper examines the relationship between tax audits and tax proceedings in Slovakia,
encompassing historical context, current legislation, scholarly writings, and relevant case law.
The primary objective is to address fundamental questions regarding the interconnection of
these institutions, including a comparative analysis with the Czech Republic's legislation,
employing the historical-legal method and techniques of legal analysis and synthesis. The
justification for this inquiry stems from various opinions expressed in the professional literature
and, to a lesser extent, in case law, which assert that tax audits are an integral part of tax
proceedings, or that tax audits initiate the commencement of tax proceedings.

I. UVOD

Diia 1. decembra 2009 bol v Slovenskej republike schvaleny novy (v stiasnosti platny)
kodex danového prava procesného. Zakon o sprave dani (danovy poriadok) a o zmene a
doplneni niektorych zakonov bol zverejneny v Zbierke zdkonov pod ¢. 563/2009, pricom
nadobudol G¢innost’ 1. januara 2010 okrem ¢l. I, ktory nadobudol u€innost’ 1. janudra 2012. Zo
vSeobecnej Casti dovodovej spravy k navrhu tohto zakona vyplyva, Ze bol vypracovany s
cielom zabezpecCit' efektivnejSie fungovanie danovej spravy. Jeho prinos mal byt viditeny
najmd v zvySeni miery priamociarosti procesov, v odstrdneni nejednoznacnych a neurcitych
pojmov a zabezpeceni rychlejsej komunikacie so spravcom dane. Odborna verejnost’ prijatie
tohto zédkona v zasade neodmietla, nakol’ko viaceré novo-koncipované ustanovenia, ako aj
systematika tohto zdkona znamenali lepSiu orientaciu v predpise a priniesli v aplika¢nej praxi
mnozstvo pozitiv. Na druhej strane nova pravna uprava zmenila mnozstvo dovtedy zauzivanych
pravidiel, ktoré boli zauzivané nielen pri aplikacii danovych predpisov, ale vyplyvali aj z tedrie

! Doc. JUDr., PhD., Univerzita Mateja Bela v Banskej Bystrici, Pravnicka fakulta, Slovenska republika
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danového prava. Medzi novinky, ktoré priniesol danovy poriadok, patri aj nové zaradenie
upravy dainovej kontroly pod prvu hlavu druhej Casti s ndzvom ,,Priprava danového konania“ a
vytvorenie samostatnej ¢asti s ndzvom ,,Danové konanie*. Napriek tomu, Ze zékon €. 563/2009
Z. 7. o sprave dani (danovy poriadok) a o zmene a doplneni niektorych zdkonov v zneni
neskorSich predpisov (d’alej len ,,dafovy poriadok®), ktory uz pouzivame 12 rokov, bol
novelizovany viac ako 50 krat a novelizacie sa dotkli aj ustanoveni tykajucich sa danove;j
kontroly a danového konania, podstata vzt'ahu tychto instititov sa od jeho schvalenia
nezmenila. Dodnes sa vSak stretdvame s roznymi nazormi na to, ¢i dafova kontrola je alebo nie
je sucast'ou danového konania. Na zaklade skiimania odbornej spisby mozno konstatovat’, ze
prevlada nazor, Ze v Slovenskej republike dafiové kontrola nie je su¢ast'ou dafiového konania®.
Stretdvame sa vSak aj s opacnymi nazormi, resp. v judikature sa stretdvame s nejednozna¢nymi
zavermi®. Zosumarizovanie tychto nazorov, ich porovnanie, a to aj v kontexte zmien v pravnej
uprave a V kontexte judikatiry a vytvorenie komplexnejSieho pohl'adu na dant problematiku
Vv stcasnosti v odbornej spisbe nenachadzame. Mozno konstatovat’, Ze ide o medzeru v oblasti
vedeckého badania, ktort by sme radi odstranili.

Cielom c¢lanku je zodpovedat zakladné otazky tykajice sa vzdjomného vztahu danovej
kontroly a danového konania, a to aj v kontexte porovnania nasej pravnej upravy s pravnou
tpravou Ceskej republiky. Z dovodu potvrdenia, resp. vyvratenia hypotézy, ze dafiova kontrola
a danové konanie su dve odli$né, ale navzajom stvisiace ¢innosti spravcu dane sa budu hl'adat’
odpovede na tieto otazky: Aky bol vzt'ah danovej kontroly a dafiového konania v minulosti?
Aky je vzt'ah danovej kontroly a dafiového konania podl'a sucasnej pravnej upravy? Aky postoj
zaujala odborna spisba a judikatura ku vztahu danovej kontroly a dannového konania? Je mozné
pri ur€eni vztahu danovej kontroly a daflového konania vychadzat’ z ¢eskej judikatary?

Za ucelom zodpovedania uvedenych otazok buda pouzité najma historicko-pravna metoda,
metoda pravnej analyzy a syntézy, metdda komparacie a Ciasto¢ne aj deskriptivna metdda.
Nakolko sufasnd pradvna uprava nadvdzuje na predchadzajuce pravne upravy, pre jej
pochopenie je potrebné poukazat’ na jednotlivé legislativne zmeny, ktoré v tejto oblasti nastali,

3 Napr. BABCAK, V.: Dafiové pravo procesné. Kosice : ATOM computers, 2000, ISBN80-968409-1-6, str. 112;
RAKOVSKY, P.: K pojmu dafiové konanie a dafiové kontrola v intencidch vybranych rozhodnuti sadov Slovenskej
republiky. In: ACTA FACULTATIS IURIDICAE UNIVERSITATIS COMENIANAE Tomus XXXIX 2/2020. str. 288.
Dostupné online na : https://afi.flaw.uniba.sk/index.php/AFl/article/view/630/464 [31.10.2024], DROZD, M.: II. Datiova
kontrola — § 44 ods. 1 danového poriadku. 2016. online. Dostupné na: https://www.epi.sk/odborny-clanok/ii--danova-
kontrola--paragraf--44-ods--1-danoveho-poriadku.htm [31.10.2024], GASPAROVICOVA, A : Datiova kontrola a sankcie
z nej vyplyvajice. 2016. online. Dostupné na: https://www.vssr.sk/odborny-clanok/Danova-kontrola-a-sankcie-z-nej-
vyplyvajuce-5.htm [6.5.2025], ROMANOVA, A.: K vnutornej $truktire daiiového konania po zavedeni daiiového
poriadku. In: STUDIA IURIDICA Cassoviensia. ISSN 1339-3995, ro¢nik 1.2013, ¢islo 1. str. 41. Dostupné online na:
https://sic.pravo.upjs.sk/files/4_romanova_-_k_vnutornej_strukture_danoveho.pdf  [31.10.2024], ORAVCOVA, M. :
Danova  kontrola, urCenie dane podla pomdcok a  sankcie. 2010. online. Dostupné na:
https://www.mzdovecentrum.sk/odborny-clanok/Danova-kontrola-urcenie-dane-podla-pomocok-a-sankcie-Danova-kontr
ola -urcenie-dane-podla-pomocok-a-sankcie.htm [6.5.2025].

4 Napr. v GALANDOVA, M. - KOLLAR, S.: Dizka dafiovej kontroly a zanik prava vyrubit’ dafi In : Bulletin Slovenskej
komory danovych poradcov. 3/ro¢nik 2023, Bratislava: Slovenska komora danovych poradcov, 2023, ISSN 2644-688X,
s. 20-25 alebo  VERNARSKY, M. : Daiiova kontrola a dokazovanie v dafiovom konani. In: Zbornik z medzinarodnej
vedeckej konferencie Bratislavské pravnické forum 2015. Bratislava: Univerzita Komenského v Bratislave, Pravnicka
fakulta. 2015. str. 446. Dostupné online na: https://www.flaw.uniba.sk/fileadmin/praf/\Veda/Konferencie_a_podujatia/4th_
Session.pdf [6.5.2025]. Z judikatiry mozno poukazat' napr. na Nalez Ustavného stidu Slovenskej republiky sp. zn. IL. US
62/99 z 14. jila 1999, Nalez Ustavného stidu Slovenskej republiky sp. zn. I. US 238/06 zo 16. decembra 2008, Rozsudok
Najvyssieho stidu Slovenskej republiky sp. zn. 6Sz/129/2014 zo dna 16. decembra 2015, podl'a ktorych danova kontrola
je sucast'ou danového konania, alebo Rozsudok Najvyssieho sudu Slovenskej republiky, sp. zn. 6Sztk/54/2019 z 20. januara
2021, v ktorom sa na jednej strane spomina daniova kontrola ako jeden z kI'aovych instititov dannového konania a zaroven
sa uvadza, ze ,,danova kontrola je konanim, ktorym sprdvca dane zistuje a preveruje skutocnosti rozhodujice pre spravne
urcenie dane, bez rozhodovania o pravach a povinnostiach danového subjektu. Vyrubovacie konanie je daiiovym konanim,
v ktorom sa rozhoduje o pravach a aj povinnostiach danového subjektu.
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ato v sirSom kontexte. V minulosti bola totiz pravna Uprava daiovej kontroly a danového
konania postavena na uplne inych principoch ako v st¢asnosti. Vyuzitie historicko-pravnej
metody je potrebné aj v kontexte postdenia moznosti aplikovania nazorov obsiahnutych v
starSej literatre, resp. starSej judikatire na sucasny pravny stav. Deskriptivna metoda bude
vyuzita z hl'adiska opisu pravnej Gpravy a judikatury v danej oblasti. Prostrednictvom metody
pravnej analyzy bude vykonany rozbor sti¢asnej, ako aj minulej pravnej Gpravy. Komparativna
metoda bude slazit najmd na porovnanie minulej a sucasnej pravnej Upravy, ale aj na
porovnanie Ceskej a slovenskej pravnej upravy, nakolko sa v literatire v tejto suvislosti
stretdvame aj s odkazmi na Cesku judikatiru. Za pomoci syntézy budu ziskané poznatky
zhmotnené do vysledkov a zaverov tohto ¢lanku.

Il. TEORETICKE OTAZKY DANOVEJ KONTROLY A DANOVEHO KONANIA

Pri vymedzeni pojmu danova kontrola, je v prvom rade potrebné vymedzit’ pojem kontrola.
V odbornej spisbe sa uvadza, ze kontrolou rozumieme Specificky druh l'udskej ¢innosti, ktorej
obsahom je porovnavanie daného, readlneho stavu v urcitej oblasti spolo¢enskych vztahov so
stavom predpokladanym. Jej cielom je zistit’ pri¢iny, pre ktoré nie je dany stav identicky so
stavom predpokladanym a sti¢asne prijat’ opatrenia, ktoré budi znamenat’ odstranenie odchylok
a disproporcii medzi nimi®>. Vzhladom na uvedené mozno konstatovat, ze kontrolu, ktorej
obsahom je porovnavanie dan¢ho, redlneho stavu v oblasti danovo-pravnych vzt'ahov so stavom
predpokladanym normami daitového préva, mozno oznacit’ za daniova kontrolu. V zahrani¢nej
literatire sa uvadza, Ze danové kontroly vrhaji jasné svetlo na dodrziavanie danovych
povinnosti danovych subjektov a odhal'uju, ze niektoré danové subjekty nezaplatili spravnu
sumu dane®. Dafiové kontroly st zakladnym néstrojom pri zistovani a udrziavani suladu a
zvysenie poctu kontrol ma priamy a nepriamy vplyv na spravanie dafiovych subjektov. Danové
kontroly maju priamy vplyv na zvySovanie prijmov prostrednictvom vyrubovania dodato¢nych
dani, trokov a pokut pre kontrolovanych jednotlivcov. Okrem toho, daflové kontroly maju
nepriame U¢inky tym, Ze odradzaji od budiceho nedodrziavania pravidiel medzi
kontrolovanymi danovnikmi (Specifické odstrasenie) aj nekontrolovanymi dafiovnikmi
(vieobecné odradzanie)’. Dafiové kontroly pomahaju minimalizovat’ dafiové uniky, pri¢om
efektivny systém daifiovej kontroly mdze vyznamne prispiet k dodrziavaniu daniovych
predpisove.

Danova kontrola je kontrolou, ktora sa vykonava v ramci spravy dani. V Slovenskej
republike je danova kontrola jednou z Cinnosti spravcu dane, v ramci pripravy danového
konania, pri¢om vysledky daniovej kontroly mézu byt podkladom pre zacatie datiového
konania.® V starsej literatire sa stretivame aj s nidzorom, ze pri dafiovej kontrole ide vlastne
0 subor viacerych ukonov spravcu dane a dafiovych subjektov®®.

5 BABCAK, V. a kolektiv: Finanéné pravo na Slovensku a v Eurdpskej unii. Bratislava : EUROKODEX, s.r. 0., 2012. ISBN
978-80-89447-86-2, str. 167.

6 BELNAP, A. - HOOPES, J.L. - MAYDEW, E.L. et al. : Real effects of tax audits. In: Review of Accounting Studies 29,
665-700 (2024). Dostupné online na: https:/link.springer.com/article/10.1007/s11142-022-09717-w  [15.1.2025],
https://doi.org/10.1007/s11142-022-09717-w, BELNAP, A. - HOOPES, J.L. - MAYDEW, E.L. - TURK, A. : Real effects
of tax audits. In : Review of Accounting Studies.

7 KASPER, M. — ALM, J. : Audits, audit effectiveness, and post-audit tax compliance. In: Journal of Economic Behavior &
Organization, Volume 195, 2022, str. 87-102. Dostupné online na : https://www.sciencedirect.
com/science/article/pii/S0167268122000099?via%3Dihub [15.1.2025], https://doi.org/10.1016/j.jebo.2022.01.003.

8 K uvedenému napr.: INEGBEDION, H. - OKOYE-UZU, CS. Tax audit on tax revenue of SMEs in Nigeria. In : Humanit
Soc Sci Commun 11, 1603 (2024). Dostupné online na: https://www.nature.com/articles/s41599-024-03709-8#ref-CR34
[17.1.2025], https://doi.org/10.1057/s41599-024-03709-8.

9 KUBINCOVA, S.: Daiiovy poriadok. Komentar. 2. vydanie. Praha: C. H. Beck, 2024, ISBN 978-80-7400-982-2, str. 383.

10 SCHULTZOVA, A.: Daiovnictvo v Slovenskej republike. Bratislava : SUVAHA, spol. s r.0., 2004. ISBN 80-88727-77-
4, str. 296.
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Danovy poriadok, ako zakladny predpis danového prava procesného, v rdmci vymedzenia
pojmov legalnu definiciu daiovej kontroly neobsahuje. Jej vymedzenie ndm vSak vyplyva z
ustanovenia § 44 ods. 1 danového poriadku, ktoré stanovuje, ze daitovou kontrolou spravca
dane zistuje alebo preveruje skutoc¢nosti rozhodujice pre spravne urCenie dane alebo
dodrziavanie ustanoveni osobitnych predpisov. V literatire sa uvadza, ze v ramci danovej
kontroly spravca dane spravidla preveruje, ¢i daiiové subjekty svoje danové povinnosti spravne
vycislili ariadne priznali.!! Taktiez sa stretdvame s vymedzenim dafovej kontroly ako
zékonného institutu ex post preverenia vysky vykdzaného zakladu dane a spravneho odvedenia
dafiovej povinnostil?2. Z pohl'adu vymedzenia dafiovej kontroly mozno poukazat aj na
judikataru, v ktorej sa v kontexte ustanovenia § 44 ods. 1 danového poriadku uvadza : ,,Dariova
kontrola teda sluzi na ziskanie a zhromazdenie dokazného podkladu pre nasledné rozhodnutie
spravcu dane vydané vo vyrubovacom konani. Z tohto pohladu je danova kontrola jednym z
najvyznamnejsich nastrojov v podmienkach spravy dani. Darnova kontrola predstavuje verejno-
mocensky zasah do individualnej sféry danového subjektu, ktory v konecnom dosledku
najcastejsie smeruje k dorubovaniu dani a sekunddrne k ukladaniu sankcii.*®**

V literature sa uvadza, ze danova kontrola predstavuje len jeden z prostriedkov, ktoré danovy
poriadok spravcovi dane umoziiuje pouzit za Ucelom spravneho zistenia dane alebo inych
relevantnych skuto¢nosti.* Je nesporné, ze na ucely zistenia alebo preverenia skutoénosti
rozhodujuicich pre spravne urcenie dane alebo dodrziavanie ustanoveni osobitnych predpisov
mozu sluzit’ aj d’alSie Cinnosti spravcu dane, resp. iné institity daiového prava procesného, a to
napr. vyhl'addvacia ¢innost, miestne zistovanie, zabezpecenie veci, zd&znamova povinnost,
uréenie dane podla pomocok. Tieto inStituty sa vSak od seba znacne odliSuju, a to nielen
z hladiska toho, v ktorej faze spravy dani sa vykonavaju, ale aj z hladiska toho, akym
sposobom koncia. Napriek tomu, Ze vSetky tieto inStitity st upravené v ramci prvej hlavy
druhej casti danového poriadku s ndzvom Priprava datiového konania, len na ,,zavery*
(protokoly) z danovej kontroly az urCovania dane podla pomécok sa viaze zacatie
vyrubovacieho konania. Co sa tyka ostatnych &innosti spravcu dane, k tym moze dochadzat
nezavisle od vyrubovacieho konania, a to napriklad aj pocas danovej kontroly. V odbornej
spisbe sa stretdvame s nazorom (s ktorym sa stotoziiujeme), Ze institut miestneho zistovania
moze byt pouzity aj v priebehu danovej kontroly, ¢i dokonca osobitnych danovych konani,
kedZze tato skutoCnost’ vychadza zo samotného charakteru miestneho zistovania ako
procesného nastroja, ktorym sa plni uéel spravy dani'®. Taktiez vyhl'adavaciu ¢innost spravca
dane uskutociiuje pocas danovej kontroly, ale moze ju uskutociovat’ aj po€as danového
konania, resp. nezavisle od tychto inStititov. Z hl'adiska ostatnych instititov je potrebné
poukdzat’ na skutoCnost, Ze vysledkom niektorych znich je rozhodnutie. Napriklad pri
zabezpeceni veci je spravca dane podla § 41 ods. 2 daiiového poriadku povinny vydat
rozhodnutie 0 zabezpeceni veci, v ktorom uvedie dovody zabezpecenia. Taktiez zaznamovu
povinnost’ spravca dane uklada v sulade s § 51 danového poriadku rozhodnutim. Z dévodu, ze

11 STRKOLEC, M.: Zabezpe&ovacie ingtitaty pri sprave dani. Kogice : Univerzita Pavla Jozefa Safarika v Kogiciach. 2017.

ISBN 978-80-8152-537-7, str. 18.

12 SCHULTZOVA, A. — SEPECOVA, J. - RABATINOVA, M. — VALEK, J. : Identifikacia potencialne nezodpovedného
spravania sa spolocnosti voci spravcovi dane. In: Politickd ekonomie. 70 (3), 2022, str. 342. Dostupné online na:
https://polek.vse.cz/pdfs/pol/2022/03/07.pdf [1.4.2025], https://doi.org/10.18267/j.polek.1351.

13 Rozsudok Najvyssieho stidu Slovenskej republiky, sp. zn. 10S7fk/26/2018 zo diia 19. juna 2019.

14 RAKOVSKY, P.: K pojmu daiiové konanie a daiiova kontrola v intenciach vybranych rozhodnuti sidov Slovenskej

republiky. In: ACTA FACULTATIS IURIDICAE UNIVERSITATIS COMENIANAE Tomus XXXIX 2/2020. str. 291.

Dostupné online na : https://afi.flaw.uniba.sk/index.php/AF1/article/view/630/464 [31.10.2024].

CAKOCI, K. - POPOVIC, A.: Dokazy ziskané v rimci miestneho zistovania a limity ich vyuZitia v dafiovej kontrole. In:

I. SLOVENSKO-CESKE DNI DANOVEHO PRAVA. Daitové uniky a vyhybanie sa daflovym povinnostiam.

Recenzovany zbornik vedeckych prac. Kosice: Univerzita Pavla Jozefa Safarika v Kogiciach, 2017, ISBN 978-80-8152-

584-1, str. 90.
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pri tychto ¢innostiach spravcu dane dochadza k vydaniu rozhodnutia, sa v odbornej literatre
stretdvame s nazormi, ¢i zaradenie tychto instititov do prvej hlavy druhej casti daiiového
poriadku s nazvom Priprava dafiového konania bolo vhodné®. Suvedenym nazorom sa
stotoziiujeme, nakol’ko aj vzh'adom na uvedenu ,,nesystematickost™* daitového poriadku mozu
vznikat' otazky z hladiska toho, ¢i ¢innosti spravcu dane uskuto¢iiované v ramci pripravy
danového konania su alebo nie su daniovym konanim.

Co sa tyka dafiového konania, uz z nazvu tohto instittu je zrejmé, Ze v ramci neho dochadza
K ur¢itému procesnému postupu subjektov danovo-pravneho vzt'ahu. Tento postup je upraveny
danovymi pravnymi predpismi, najmd dailovym poriadkom. Podl'a daiiového poriadku sa pri
sprave dani, ateda aj v danovom konani postupuje, ak osobitné tzv. hmotnopravne danové
predpisy nestanovuju inak'’. Dafiové konanie je popri rozpoétovom procese povazované za
najkvalifikovanejsie pravom regulované konanie vykonavané finanénymi organmil®,
V literatire je danové konanie charakterizované ako postup spravcu dane alebo
druhostupiiového organu pri vydavani, preskimavani a realiz4cii individualnych danovo-
pravnych aktov, ktory upravujii procesné datiovo-pravne normy®®. V odbornej spishe sa
zéroveh uvadza, Ze zacatie dafiového konania?® vyvolava rézne, najmi procesné dosledky.?
V tejto suvislosti je vSak potrebné podotknut’, Ze datiovy poriadok rozozndva niekol’ko ,,typov*
danovych konani, pri¢om pre kazdy typ platia iné podmienky. Okrem toho vymedzenie a obsah
slovného spojenia danové konanie sa postupom ¢asu znacne vyvijal. V minulosti sme sa
v odbornej spisbe stretavali s ¢lenim danového konania na niekol’ko etap, a to na : pripravné
konanie, vyrubovacie konanie, preskiimavacie konanie (konanie o opravnych prostriedkoch) a
vyberacie (inkasné) konanie??. Obdobne ¢lenili dafiové konanie aj ini autori.?® V sucasnosti sa
uz takéto clenenie dafiového konania v odbornej spisbe na Slovensku v zdsade nevyskytuje.
Stucasna uprava danoveého konania uz totiz takémuto deleniu nezodpoveda.

Danovy poriadok obsahuje legalnu definiciu daitového konania v § 2 pism. c), podl'a ktorého
sa danovym konanim rozumie ,,konanie, v ktorom sa rozhoduje o pravach a povinnostiach
danovych subjektov“. Z uvedeného vyplyva, ze aby iSlo o danové konanie, musia byt’ sicasne
naplnené dva znaky, ato: 1. musi ist’ o konanie, t. j. urity postup spravcov dane a osdb
zucCastnenych na sprave dani a 2. jeho vysledkom je urcité rozhodnutie tykajlice sa prav
a povinnosti dafiovych subjektov.?* Podrobna tiprava dafiového konania je obsiahnuté v $tvrtej
Casti danového poriadku s ndzvom Danové konanie. Legalnu definiciu dafiového konania vSak
napliaju aj postupy upravené v inych &astiach daiového poriadku, a nakol’ko mame za to, Ze
legédlna definicia musi mat’ prednost’ pred systematikou zékona, tak mozno konStatovat’, Ze
danovym konanim st aj postupy upravené v inych Castiach daitového poriadku, ak v rdmci nich
dochadza k vydavaniu rozhodnuti tykajicich sa prav a povinnosti dafiovych subjektov.
Z hladiska systematiky dafiového poriadku mozno poukazat’ aj na rozc¢lenenie Stvrtej Casti,

16 K uvedenému napr. ROMANOVA, A.: K vnutornej $truktire daiiového konania po zavedeni datiového poriadku. In:

STUDIA IURIDICA Cassoviensia. ISSN 1339-3995, ro¢nik 1.2013, ¢islo 1. str. 41. Dostupné online na:

https://sic.pravo.upjs.sk/files/4_romanova_-_k_vnutornej_strukture_danoveho.pdf [31.10.2024].

Uvedené vyplyva z § 1 ods. 2 dailového poriadku.

18 KRALIK, J. - JAKUBOVIC, D.: Finan&né pravo. Bratislava: VEDA, 2004. ISBN 80-224-0804-2, str. 564.

19 BABCAK, V.: Daiiové pravo na Slovensku a v EU. Bratislava : Ing. Miroslav Mragko — EPOS, 2019, ISBN 978-80-562-

0247-0, str. 641.

Zacatie danového konania upravuje § 58 dafiového poriadku.

2L BUJINAKOVA, M. akol.: Dane aich pravna uprava v Slovenskej republike v kontexte daiiovej politiky EU. Kogice :
Univerzita Pavla Jozefa Safarika v Kogiciach, 2015, ISBN 978-80-8152-246-8, str. 244.

2. BABCAK, V.: Daiiové pravo procesné. Kogice : ATOM computers, 2000, ISBN80-968409-1-6, str.64.

28 Napr. Gruii ¢lenil dafiové konanie na tieto fazy: a) pripravné konanie, b) vyrubovacie konanie, c) inkasné konanie (GRUN,
L. : Dane vc¢era, dnes a zajtra. Bratislava: EUROUNION, spol. s r.0., 2001, ISBN 80-88984-28-9, str. 223), Kralik
a Jakubovi¢ danové konanie vnutorne ¢lenili na pripravné konanie, vyrubovacie konanie, vytykacie konanie a opravné
konanie (KRALIK, J - JAKUBOVIC, D.: Finanéné pravo. Bratislava: VEDA, 2004, ISBN 80-224-0804-2, str. 566).

24 KUBINCOVA, S.: Datiovy poriadok. Komentér. 2. vydanie. Praha: C. H. Beck, 2024, ISBN 978-80-7400-982-2, str. 30.
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ktora sa deli na Styri hlavy s nazvami: VSeobecné ustanovenia, Osobitné daiiové konania,
Danové preplatky a danové nedoplatky a Danové exekucné konanie, pricom osobitnymi
daniovymi konaniami st registrané konanie, vyrubovacie konanie vratane skrateného
vyrubovacieho konania a konanie o opravnych prostriedkoch. Z hl'adiska vzt'ahu danovej
kontroly a danového konania, ktory je predmetom toho ¢lanku, je potrebné poukazat' na
skuto¢nost, ze danovym konanim v tejto stvislosti rozumieme vyrubovacie konanie. Z tohto
dévodu sa v d’alSich castiach tohto ¢lanku zameriame najma na Gpravu vyrubovacieho konania.

I1l. HISTORICKE ASPEKTY PRAVNEJ UPRAVY DANOVEJ KONTROLY,
DANOVEHO KONANIA A ICH VZAJOMNEHO VZTAHU

Mozno konstatovat, Ze danova kontrola a danové konanie boli vzdy ur¢itym spdsobom
prepojené. Ich prepojenie a vzt'ah sa vSak v pravnej uprave znacne vyvijali.

Z hl'adiska ceskoslovenskej pravnej Gpravy mozno spomenut’ napriklad apravu zakona ¢islo
76/1927 Sb. o priamych daniach (d’alej len ,,zdkon o priamych daniach®). Tento zakon
upravoval konanie vyrubovacie, odvolacie avymahacie, pricom uprava Vvyrubovacieho
konania?® bola obsiahnuta v ustanoveniach § 298 az § 314. U&elom vyrubovacieho konania
(predtym tzv. vyrubovacieho pokracovania®®) bolo z tiradnej povinnosti zistit' a ocenit’ vietky
okolnosti skutkového stavu, alebo pravneho razu, ktoré nie st uradne zname, odévodnuju
danovi povinnost a jej rozsah. V odbornej literatire sa v tejto suvislosti uvadzalo, ze
vyzna¢nou formou spolupdsobenia poplatnika pri vyrubeni dane bolo jeho priznanie. Tuto
hlavn pomdcku pre vyrubenie dane sa zakon snazil opatrit’ tym, Ze na jednej strane daval aradu
moznost vynutit podanie priznania poriadkovymi pokutami, spéjal s nepodanim priznania
zévazné nasledky pre poplatnika (prirdzka podla § 309 ods. 3) a stratu prava stcinnosti. Na
druhej strane vSak chranil poplatnika, ktory priznanie véas podal tym, Ze pripustil vyrubenie
dane odchylne od priznania iba v pripadoch, kde to zikon dovoloval (napr. § 312)%.
Ustanovenie § 310 zdkona o priamych daniach nazvané ,,Vyrubovacie konanie* (predtym
,»Vyrubovacie pokracovanie®) stanovovalo, ze vymeriavaci urad usporiada a doplni vSetky
vymeriavacie pomocky, preskima dosl¢ priznania a prevedie vSetky Setrenia (napr. vysluchom
znalcov, svedkov a prezvednych osdb), ktoré st na to potrebné, aby Gdaje v priznani potvrdili,
doplnili, opravili a vobec podali spdsobily podklad pre vyrubenie dane. Vyrubovacie konanie
Vv tom Case pozostavalo : 1. z pripravnych prac smerujicich najprv k zisteniu osob a predmetu
dani povinnych; 2. v pripravnych pracach pozostavajucich zo zbierania podkladov pre
vyrubenie dane, najmé v Setreni a preskimavani priznani v konkrétnych pripadoch; 3. vo
vyrubeni dane, ktoré vykonal bud’ irad sam alebo komisia?®. Datiova kontrola ako ju pozname
dnes v zakone o priamych daniach upravena nebola. Z upravy vyrubovacieho konania je vSak
zrejmé, Ze kontrola podkladov pre vyrubenie dane prebiehala v rdmci vyrubovacieho konania,
t. j. mozno konStatovat’, ze kontrola bola v ¢ase platnosti zdkona o priamych daniach sucast’ou
vyrubovacieho konania.

%5V geskej literatiire z tohto obdobia sa uvadza ,,vyméfovaci fizeni®, resp. ,,vyméfeni dan&“ (napr. BRUSAK, F. - CIKRT,

M. - HANUS, O. - HOBZA, A. - HOLUB, M. - JUNG, L. - KONIG, A. - LEIPERT, J. - MARKES, J. - UTESIL, K..
Komentér k zékonu o piimych danich. Praha: Statna tiskarna v Prahe, 1937 alebo CHODERA, O. - KRASNY, J. - ORT,
F.: Komentaf zdkona o pfimych danich. Praha: Pravnické knihkupectvi a nakladatel'stvi V. Linhart, 1947). V slovenskej
literatiire sa pouzival skor pojem ,,vyrubovacie konanie®, resp. ,,vyrubovacie pokraovanie“, avSak zaroven sa pouzivali
pojmy ako ,,vymeriavaci tirad*, ,,vymeriavaci zaklad“ a pod. (napr. LAUKO, D. - KARMAN, I.: Zékon 0 priamych
daniach. Bratislava: Nakladatel'stvo ,, ACADEMIA® spol s r.0., 1927).

% K yvedenému bliz§ie napr. LAUKO, D. - KARMAN, J.: Zakon o priamych daniach. Bratislava: Nakladatel'stvo
~ACADEMIA* spol s r.0., 1927, str. 471.

21 BRUSAK,F. - CIKRT, M. - HANUS, O. - HOBZA, A. - HOLUB, M. - JUNG, L. - KONIG, A. - LEIPERT, J. - MARKES,
J. - UTESIL, K.: Komentér k zakonu o piimych danich. Praha: Statna tiskarna v Prahe, 1937, str. 776 — 777.

28 BRUSAK,F. - CIKRT, M. - HANUS, O. - HOBZA, A. - HOLUB, M. - JUNG, L. - KONIG, A. - LEIPERT, J. - MARKES,
J. - UTESIL, K.: Komentar k zékonu o pfimych danich. Praha: Statna tiskarna v Prahe, 1937, str. 790.
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Dal§i pravny predpis, ktory nemozno pri historickom exkurze opomenut, je vyhlagka
Ministerstva financii ¢. 16/1962 Zb. o konani vo veciach dani a poplatkov, ktora predchadzala
zékonu €. 511/1992 Zb. o sprave dani a poplatkov a o zmenach v sustave financnych organov
(d’alej len ,,zakon o sprave dani a poplatkov®), t. j. ide o Upravu, ktord predchadzala prvému
slovenskému zédkonu upravujicemu spravu dani. Vyhlaska Ministerstva financii ¢. 16/1962 Zb.
o konani vo veciach dani a poplatkov (dalej len ,,vyhlaska ¢. 16/1992 Zb.“) bola prijata 15.
februara 1962 a nadobudla Gc¢innost’ 28. februara 1962, pricom pocas jej ucinnosti (cca 30
rokov) nebola ani raz novelizovana. Vzhl'adom na uvedené by bolo mozné konStatovat, ze
predmetnd vyhlaska je ukazkou dokonalého pravneho predpisu. Je vSak otazne, ¢i uprava
obsiahnutd v tejto vyhlaske najmi v poslednych rokoch jej platnosti zodpovedala poziadavkdm
praxe. Vyhlaska ¢. 16/1962 Zb. bola pomerne strucna a neobsahovala legalne definicie spravy
dani, danového konania a ani dafiovej kontroly. Upravu datiovej kontroly obsahovala len
V ustanoveni § 10, ktoré stanovovalo: ,, (1)Zistenie alebo preskumanie danového zakladu alebo
inych okolnosti rozhodnych pre urcenie dane mozno vykonat aj danovou kontrolou. Kontrola
sa vykona najmd preskumanim povinnych zaznamov a dokladov, nahliadnutim do uctovnych
knih, uctovnych dokladov a inych pisomnosti uictovnej evidencie alebo miestnou prehliadkou a
ohladanim. Kontrolu vykondvaju orgdany urcené ndrodnym vyborom; kontrolné organy su
povinné preukazat sa pisomnym poverenim na vykonanie kontroly. (2) Poplatnici su povinni
dovolit a umoznit kontrolnym organom vstup do prevadzkovych miestnosti, predlozit' im
potrebné doklady a dat im Ziadané vysvetlenia obdobne ako v konani o poplatnikovom zoznani
alebo hlaseni. (3) Narodny vybor a v naliehavych pripadoch kontrolny organ moze nariadit
zabezpecenie knih, dokladov a inych predmetov, ktoré su nevyhnutne potrebné na vykonanie
kontroly. “ Z hl'adiska upravy danového konania sa v predmetnej vyhlaske uvadzalo len to, ze
wvyrubovanie a vyberanie dani a poplatkov vo vyspelej socialistickej spolocnosti je vecou
uvedomelého vztahu poplatnika ku spolocnosti a deje sa za najsirsej ucasti obcianstva, ktoré
sa aj takto v konani smerujucom k spravnemu urceniu a vyberaniu dani podiela na sprave statu.
Konanie vo veciach dani a poplatkov musi byt jednoduché, neformdlne a musi zabezpecovat’
ich spravne urcenie a vyberanie*®. Vo vyhlaske ¢. 16/1962 Zb. sa viak zaroven uvadzalo, ze
ak neustanovuje tato vyhlaska alebo osobitné predpisy inak, postupujii narodné vybory a iné
organy Statnej spravy v konani vo veciach dani a poplatkov podl'a vladneho nariadenia €.
91/1960 Zb. o spravnom konani’, ktoré upravovalo zakladné zasady konania, podklady pre
rozhodnutie, rozhodnutie a pod.. V literatare z roku 1979 sa ohl'adom danového konania
uvadza: ,,Viastné danové konanie sa zacina na podklade podaného danového priznania alebo
danového hlasenia. ... Ak sa danové priznanie alebo danové hlasenie nepoda (poda
oneskorene), financny organ je oprdavneny zistit' zdaklad dane z podkladov, ktoré ma poruke
alebo ktoré si sam zadovdzi. ... Financny organ vyrozumie danovnika o vyske vyrubenej dane
sposobom uvedenym v jednotlivych zakonoch. Ak sa predpisand dan odchyluje od podaného
danového priznania v neprospech danovnika, danovnik je oprdvneny poziadat' v odvolacej
lehote 0 ozndamenie vyrubujiicich zdakladov, t. j. ciselnych tidajov a dévodov rozdielu.3
Skutocnost’, v ktorom Stadiu spravy dani dochadzalo k vykonaniu danovej kontroly, resp. aky
bol vztah daniovej kontroly a dafiového konania, z vyhlasky 16/1962 Zb. vyslovne nevyplyvala.
Vzhl'adom na deklarovany tcel danovej kontroly (za ktory mozno oznalit’ zistenie alebo
preskumanie danového zakladu alebo inych okolnosti rozhodnych pre urcenie dane) a aj
Z vymedzenia danového konania, vSak vyplyva, Ze danova kontrola prebiehala pred vydanim
,fozhodnutia® (dan sa vyrubovala platobnym vymerom alebo hromadnym predpisanym

28§ 1 vyhlasky Ministerstva financii &. 16/1962 Zb. o konani vo veciach dani a poplatkov.

%0 Dia 1. janudra 1968 nadobudol uginnost’ zékon ¢&. 71/1967 Zb. o spravnom konani (spravny poriadok), ktorym bolo
predmetné vladne nariadenie zrusené a de facto nahradené.

a1 SLOVINSKY, A. - GIRAgEK, J.: Ceskoslovenské finanéné pravo. Bratislava: Obzor, n. p., 1979, str. 237 — 238.

https://doi.org/10.33542/S1C2025-2-06 100


https://doi.org/10.33542/SIC2025-2-06
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1962/16/
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1960/91/
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1960/91/

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 13.2025, No.2

zoznamom?®?), pri¢om mame za to, ze dafiova kontrola mohla prebiehat’ aj podas datiového
konania, resp. mohla byt jeho sucast’ou.

Po zruseni vyhlasky ¢. 16/1992 Zb. zdkonom o sprave dani a poplatkov, sprava dani
nadobudla iny rozmer. Zakon o sprave dani a poplatkov vymedzil zdkladné pojmy. Uz vo
vyhldsenom zneni predmetny zakon stanovil, Ze ,,spravou dani je urcovanie preddavkov na
danovu povinnost, vyrubovanie, vymdahanie a uctovanie dani vratane financného usporiadania
preplatkov a nedoplatkov pravnickych a fyzickych osob podliehajucich daniam podla
prislusnych danovych predpisov. Sucastou spravy dani je aj overovanie podkladov na vykon
spravy dani predlozenych danovym subjektom priamo v danovom subjekte a vyhladdvacia
cinnost. . Neskor (s u¢innostou od 1. septembra 1999°%) zakon o sprave dani a poplatkov uz
vymedzoval nielen spravu dani, ale aj danové konanie. Spravou dani sa na ucely zakona
0 sprave dani a poplatkov rozumela ,evidencia a registracia danovych subjektov a ich
vyhladavanie, overovanie podkladov potrebnych na spravne a uplné zistenie dane, danove
konanie, danova kontrola, evidovanie dani a preddavkov vratane vysporiadania danovych
preplatkov a dariovych nedoplatkov, danové exekucné konanie a dalsie cinnosti spravcu dane
a inych organov podla tohto zakona alebo osobitnych zakonov*. Danovym konanim sa na ucely
zakona o sprave dani a poplatkov rozumelo konanie, v ktorom sa rozhodovalo o pravach a
povinnostiach danovych subjektov. Zakon o sprave dani a poplatkov Gpravu danovej kontroly
obsahoval v ustanoveni § 15, na zaklade ktorého bolo mozné vymedzit' danova kontrolu ako
¢innost’ spravcu dane, ktorou zistoval alebo preveroval skutocnosti rozhodujuce pre spravne
uréenie dane, a to u dafiového subjektu alebo na mieste, kde to ucel kontroly vyzadoval®*,
Z hl'adiska vztahu danovej kontroly a danového konania vSak boli dblezité iné¢ odseky § 15
zakona o sprave dani a poplatkov. Z pévodného znenia ustanovenia § 15 ods. 6 zdkona o sprave
dani a poplatkov vyplyvalo, Ze o vysledku zistenia vyhotovoval pracovnik spravcu dane
protokol o datovej kontrole, pricom ak vysledkom kontrolného zistenia bola skuto¢nost’,
odovodnujuca dodatocné vyrubenie dane, mohol byt’ sti¢astou protokolu o danovej kontrole 1
dodato¢ny platobny vymer. Z uvedeného jasne vyplyva, Ze danova kontrola a dafiové konanie
sa mohli prelinat’, t. j. dafiova kontrola mohla prebiehat’ pocas daniového konania, resp. mohla
byt stéastou datového konania. S éinnostou od 20. jula 1995%° vsak z predmetného
ustanovenia (v tom case uz iSlo o § 15 ods. 7 zdkona o sprave dani a poplatkov) bola
predposlednd veta v zneni: ,,Ak je vysledkom kontrolného zistenia skutocnost, odovodnujuca
dodatocné vyrubenie dane, moze byt sucastou protokolu o danovej kontrole i dodatocny
platobny vymer.”“ vypustena. Dodatocny platobny vymer uz teda nemohol byt sucastou
protokolu o danovej kontrole. S ucinnostou od 1. aprila 1995 zaroven doslo k malej zmene v §
44 ods. 7 zakona o sprave dani a poplatkov, ktoré dovtedy znelo ,,Ak zisti spravca dane, Ze
vyrubena dan je nizsia, ako mala byt vyrubena, vyrubi takto zisteny rozdiel dodatocnym
platobnym vymerom. , a to v tom, ze slovo ,,vyrubi“ bolo nahradené slovom ,,dorubi“. Mame
za to, Ze uz v tomto obdobi zacalo dochadzat k urcitému odc¢lenovaniu institutov danovej
kontroly a danového konania. Tento proces ,,0d¢lenovania“ sa vSak zvyraznil az neskor.
S uc¢innost'ou od 1. septembra 1999, na zaklade novely realizovanej zdakonom ¢. 219/1999 Z.

32 K uvedenému blizsie: SLOVINSKY, A. - GIRASEK, J.: Ceskoslovenské finanéné pravo. Bratislava: Obzor, n. p., 1979,
str. 238.

I5lo o novelu realizovanii zakonom &. 219/1999 Z. z., ktorym sa meni a dopiiia zikon Slovenskej narodnej rady ¢. 511/1992
Zb. o sprave dani a poplatkov a o zmenach v sustave uzemnych finanénych organov v zneni neskorsich predpisov a ktorym
sa menia niektoré d’alSie zakony.

Neskor predmetné ustanovenie charakterizovalo danovu kontrolu tak, Ze zamestnanec spravcu dane fiou zistoval alebo
preveroval zaklad dane alebo iné skuto¢nosti rozhodujiice pre spravne urcenie dane, alebo vznik daovej povinnosti, a to
u dafiového subjektu alebo na mieste, kde to Gcel kontroly vyZzadoval.

Na zaklade novely realizovanej zakonom ¢&. 146/1995 Z. z., ktorym sa meni a doplita zikon Slovenskej nérodnej rady ¢&.
511/1992 Zb. o sprave dani a poplatkov a o zmenach v sustave izemnych finan¢nych organov v zneni neskorsich predpisov.

33

34

35
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z., ktorym sa meni a dopiiia zdkon Slovenskej narodnej rady &. 511/1992 Zb. o sprave dani a
poplatkov a o zmendach v sustave uzemnych finanénych organov v zneni neskorsich predpisov
a ktorym sa menia niektoré d’alSie zakony (d’alej len ,,zdkon ¢. 219/1999 Z.z.), bol do § 15
okrem iného doplneny aj odsek 13 v zneni: ,,Dariovd kontrola je ukoncena dnom dorucenia
protokolu o danovej kontrole kontrolovanému danovému subjektu podla odseku 10. Tymto
dinom sa zacina vyrubovacie konanie (§ 44). Dorucenie protokolu o dainovej kontrole sa
povazuje za ukon smerujuci na vyrubenie dane (§ 45 ods. 2).“ Tymto doslo k podstatnej zmene
v nazerani na vztah danovej kontroly a vyrubovacieho konania, nakol'ko z uvedeného je
zrejmé, ze danova kontrola uz neprebiehala sucasne s danovym konanim, ale de facto mu
predchadzala. Aj ked’ v kontexte doslovného vykladu mozno konstatovat, Ze ukoncenie
danovej kontroly bolo zaciatkom vyrubovacieho konania, t. j. koniec danovej kontroly bol
zaciatkom danového konania. K zavi$eniu procesu ,,od¢lenovania“ institatov danovej kontroly
a danového konania v rdmei zdkona o sprave dani a poplatkov doSlo s uc¢innost'ou od 1. januéra
2004, a to na zaklade novely realizovanej zikonom ¢&. 609/2003 Z. z., ktorym sa meni a dopliia
zakon Slovenskej narodnej rady ¢. 511/1992 Zb. o sprave dani a poplatkov a o zmenach v
sustave izemnych finanénych orgénov v zneni neskorSich predpisov a ktorym sa menia a
dopliiaju niektoré d'aldie zakony (dalej len zakon &. 609/2003 Z. z.). Od nadobudnutia
ucinnosti tejto novely ustanovenie § 15 ods. 13 znelo nasledovne: ,,Daiiova kontrola je
ukoncena diiom prerokovania protokolu o danovej kontrole s kontrolovanym danovym
subjektom alebo jeho zastupcom. Diiom nasledujucim po dni prerokovania protokolu o danovej
kontrole sa zacina vyrubovacie konanie (§ 44). Dorucenie protokolu o danovej kontrole sa
povazuje za ukon smerujuci k vyrubeniu dane alebo rozdielu dane (§ 45 ods. 2).“ Z uvedeného
vyplyva, Ze uz od roku 2004 bolo mozné hovorit’ o od¢leneni danovej kontroly a datiového
konania. Danové konanie totiz uz vtomto obdobi zadinalo dfiom nasledujicim po dni
ukoncenia danovej kontroly. Danova kontrola teda uZ v tomto obdobi nebola stcastou
danového konania. Napriek tomu, ze ustanovenie § 15 ods. 3 zakona o sprave dani a poplatkov
sa pocas platnosti tohto zdkona eSte zmenilo, podstata vztahu danovej kontroly a danového
konania zostala zachovana. Danové konanie — vyrubovacie konanie aj potom zacinalo den po
dni ukoncenia daiovej kontroly. V tejto stvislosti je vSak potrebné uviest, Ze uvedené sa
nevztahovalo na danovu kontrolu opravnenosti vratenia dane, na daiova kontrolu uplatnenia
daniového bonusu a do roku 2010 ani na daflova kontrolu na zistenie opravnenosti naroku na
vratenie nadmerného odpoétu podl'a osobitného zakona®. O vysledku tychto datiovych kontrol
totiz spravca dane vydaval rozhodnutie do desiatich dni odo dita ukoncenia daniovej kontroly,
pricom v tychto pripadoch neprebiehalo vyrubovacie konanie podla § 44 zékona o sprave dani
a poplatkov a nevydaval sa platobny vymer a ani dodato¢ny platobny vymer. Je vSak otazne, ze
ak sa v tychto pripadoch vydavalo rozhodnutie, ¢i tiez neslo o danové konanie. Moment zacatia
tohto danového konania vSak zo zédkona o sprave dani a poplatkov vyslovne nevyplyval.

IV. DANOVA KONTROLA A DANOVE KONANIE V KONTEXTE UPRAVY
DANOVEHO PORIADKU A DOPAD TOHTO VZTAHU NA PRAVA A POVINNOSTI
UCASTNIKOV DANOVO-PRAVNYCH VZTAHOV

Ako vyplyva uz aj z vysSie uvedeného, danovy poriadok priniesol vel'a nového, pricom
jednou z tychto noviniek bolo systematické rozélenenie jednotlivych ¢innosti spravcu dane,
pripadne ¢innosti danovych subjektov do jednotlivych Casti zakona. Uvedené na jednej strane

3% S (icinnostou od 1. januara 2010 o vysledku dafiovej kontroly na zistenie opravnenosti naroku na vratenie nadmerného
odpoctu vydaval spravca dane platobny vymer alebo dodatoény platobny vymer podl'a § 44 ods. 6 zékona o sprave dani
a poplatkov v lehote do desiatich dni odo diia ukoncenia daniovej kontroly; lehota ustanovena v § 44 ods. 6 zakona o sprave
dani a poplatkov sa nepouzila.
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znamena lepsiu orientaciu v pravnom predpise, no na druhej strane to prinieslo urcity odklon
od dovtedy zauzivanych pravidiel.

Danovy poriadok zakonodarca rozdelil do siedmich Casti s nazvami 1. Zékladné a vSeobecné
ustanovenia, 2. Cinnosti spravcu dane, 3. Platenie dane, 4. Danové konanie, 5. Zodpovednost’
za poruSenie povinnosti, 6. Osobitné ustanovenie pre konkurz, restrukturalizaciu a oddlzenie
a 7. Spoloéné, splnomociiovacie, prechodné a zavere&né ustanovenia. Uprava datiovej kontroly
(na rozdiel od upravy obsiahnutej v zruSenom zakone o sprave dani a poplatkov) uz nie je
obsiahnuta v prvej Casti s nazvom Zakladné a v§eobecné ustanovenia, ale sa nachadza v druhej
Zasti prvej hlavy s nazvom Priprava dafiového konania. Uprava dafiového konania je obsiahnuta
v samostatnej Stvrtej Casti s ndzvom Danové konanie.

Uprava datiovej kontroly je obsiahnuta v § 44 aZ § 47a datiového poriadku. Dafovy poriadok
vyslovne stanovuje, kedy sa danova kontrola zacina a kedy kon¢i. Presné urCenie zaciatku
a konca danovej kontroly je potrebné napriklad z dévodu, Ze zdkonodarca ur¢il maximalnu
lehotu na vykonanie dafiovej kontroly, a to jeden rok odo dia jej zacatia®’. Stanovenie dia
ukoncenia daniovej kontroly je rozhodujuce aj z hl'adiska urcenia vztahu dafiovej kontroly
a danového konania. Podl'a ustanovenia § 46 ods. 9 danového poriadku ,,darniovd kontrola je
ukoncena dnom a) dorucenia protokolu podla odseku 8, b) dorucenia oznamenia o urcovani
dane podla pomocok podla § 48 ods. 2, alebo c) zaniku naroku na vratenie nadmerného
odpoctu podla osobitného prepisu®. % Z odseku 8 § 46 danového poriadku vyplyva, Ze z
danovej kontroly sa vyhotovi protokol, ktory obsahuje vysledok daniovej kontroly vratane
vyhodnotenia dokazov®. Ak sa dafiovou kontrolou zistil rozdiel v sume, ktori mal
kontrolovany danovy subjekt podl'a osobitnych predpisov zaplatit’ alebo vykazat’ alebo na ktoru
si uplatnil narok podla osobitnych predpisov, zaSle spravca dane kontrolovanému danovému
subjektu protokol, ktorého sucastou je vyzva na vyjadrenie sa k zisteniam uvedenym v
protokole, ak tento zdkon neustanovuje inak. Uvedeny protokol s vyzvou sluzi ako dokaz vo
vyrubovacom konani, priCom den jeho dorucenia je rozhodujuci pre zacatie vyrubovacieho
konania.

Ako vyplyva aj z vysSie uvedené¢ho, na ucely danového poriadku sa danovym konanim
rozumie konanie, v ktorom sa rozhoduje o pravach a povinnostiach dafiovych subjektov*..
Stvrta Gast’ danového poriadku s ndzvom Daiiové konanie obsahuje vieobecné ustanovenia
tykajice sa danového konania, nésledne obsahuje upravu osobitnych danovych konani,
danovych preplatkov a nedoplatkov a danového exeku¢ného konania, priCom osobitnymi
danovymi konaniami sa rozumejl registratné konanie, vyrubovacie konanie a konanie o
opravnych prostriedkoch. Z ustanovenia § 68 danového poriadku vyplyva, Ze vyrubovacie
konanie je konanie, v ktorom spravca dane rozhodnutim vyrubi dan alebo rozdiel dane oproti
vyrubenej dani alebo ur¢i sumu alebo rozdiel v sume, ktort mal danovy subjekt podla
osobitnych predpisov vykazat’ alebo na ktora si uplatnil narok podla osobitnych predpisov.
Uvedené konanie, ak datiovy poriadok alebo osobitny predpis*? neustanovuje inak, zadina

87 Uvedené vyplyva z § 46 ods. 10 dafiového poriadku. Z uvedeného ustanovenia viak zaroven vyplyva, Ze datiovi kontrolu

je mozné aj prerusit’ a v pripade zavislych osob aj predizit.

V danom pripade zakon odkazuje na § 79 ods. 6 zakona ¢. 222/2004 Z. z. o dani z pridanej hodnoty.

V tejto suvislosti je potrebné uviest, Ze s uc¢innost'ou od 1.januara 2025 bude § 46 ods. 9 zniet’ nasledovne: ,,Dariovd
kontrola je ukoncena diiom a) dorucenia protokolu podla odseku 8, b) dorucenia oznamenia o urcovani dane podla
pomdcok podla § 48 ods. 2, alebo ¢) zaniku naroku na vratenie nadmerného odpoctu podla osobitného prepisu, d) zaniku
naroku na vratenie dane podla osobitného predpisu.*

Protokol sa nevyhotovuje, ak je dafiova kontrola ukon&end podl'a odseku 9 pism. b) a ¢) dafiového poriadku.

§ 2 pism. c¢) dafiového priadku.

Napr. zakon ¢. 582/2004 Z.z. o miestnych daniach a miestnom poplatku za komunalne odpady a drobné stavebné odpady
v zneni neskorsich predpisov. K uvedenému bliziie: KUBINCOVA, S. — JAMRICHOVA. T.: Zakon o miestnych daniach
a miestnom poplatku za komunalne odpady a drobn¢ stavebné odpady. Komentar. Praha: C. H. Beck, 2022, ISBN 978-80-
7400-883-2, s. 545 — 555,
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nasledujtci deni po dni doruc¢enia protokolu z danovej kontroly, ktorého sucast’ou je vyzva alebo
protokolu o urceni dane podl'a pomodcok a kon¢i ditom dorucenia rozhodnutia daiiovému
subjektu.

Z uvedeného je zrejmé, ze danové konanie - vyrubovacie konanie zacina az po skonceni
danovej kontroly, t. j. daiova kontrola a dafiové konanie — vyrubovacie konanie sa v Slovenskej
republike podl'a stcasnej pravnej Upravy neprelinaji. Danova kontrola nie je sucastou
danového konania a ani naopak. Ide o dve rozli¢né ¢innosti spravcu dane pri sprave dani,
pricom vysledky daniovej kontroly zhmotnené v protokole z danovej kontroly su podkladom
pre vyrubovacie konanie.

Nakolko nami prezentovany vyklad tykajuci sa vztahu danovej kontroly a dafiového
konania je gramatickym vykladom (vychadza z doslovného znenia ustanovenia § 68 ods. 1
v kontexte s ustanovenim § 46 ods. 9 danového poriadku), bolo by mozné uvazovat’ aj o tom,
¢i nejde o prili§ formalisticky vyklad. V tejto suvislosti mozno poukazat’ na ndzor zverejneny v
Ceskej republike ohl'adne formalistického pristupu k pravnemu predpisu, podla ktorého
Pokud se ddle podivame na judikaturu Ustavniho soudu®, tak zdirazituje, Ze soudy nemaji
postupovat prehnané formalisticky. Pokud tak postupuji, pak jde podle Ustavniho soudu o
sofistikované odiivodnovani ziejmé nespravedinosti. Obecny soud neni ,,abso“ nutné vdzan
doslovnym znénim zdakona, nybrz se od néj smi a musi odchylit, pokud to vyZaduje ucel zakona,
historie jeho vzniku, systematicka souvislost nebo néktery z principu, jez maji sviij zdklad v
ustavne konformnim pravnim radu jako vyznamoveém celku, povinnost soudii nalézat pravo
neznamend pouze vyhledavat primé a vyslovné pokyny V zakonném textu [...]. Pri vykladu a
aplikaci pravnich predpisi nelze opomijet jejich ucel a smysl, ktery neni mozné hledat jen ve
slovech a vétach toho kterého predpisu, ve kterém je treba vidy nalézat i principy uznavané
demokratickymi staty.” ** S uvedenym nazorom mozno len suhlasit’. Pravnu upravu nemozno
skimat’ ako dogmu. Podstata a zmysel pravnej Gpravy vSak musia byt zachované. Nakolko
slovenskd pravna uprava stanovuje, ze danova kontrola sa konci ditom predchadzajicim
zaCiatku danového konania, potom mame za to, Ze zmyslom a Gc¢elom naSej pravnej upravy
bolo oddelenie datiovej kontroly od dafiového konania. Vzhl'adom na uvedené sa domnievame,
Zze nami prezentovany vyklad vzt'ahu danovej kontroly a danového konania netrpi vadou
prilisného formalizmu. Tento vyklad je totiz nielen gramaticky, resp. jazykovy, ale aj
systémovy, historicky a najma logicky™®.

Oddelenost’ danovej kontroly a danového konania ma dopad aj na aplikacnu prax, a to najma
Vv kontexte moZnosti uplatnenia prav, pripadne dodrZiavania povinnosti subjektov danovo-
pravneho vzt'ahu v jednotlivych Stadiach spravy dani. V tejto stvislosti mozno uviest’, Ze
napriklad laxny pristup k vykonaniu danovej kontroly zo strany spravcu dane moze mat’ dopad

43 Nalez Ustavniho soudu CR ze dne 16. 11. 2020, sp. zn. IL. US 1648/10.

4 TVRDIKOVA, L.: Intuice v soudnim rozhodovani, In: Pravnik, teoreticky asopis pro otdzky stitu a prava. &. 4/2022,
Praha : Ustav statu a prava AV CR, v. v. i., ISSN 0231-6625, s. 359.

Ak by sme aj nevychadzali z toho, ze zmyslom a udelom naSej pravnej upravy bolo oddelenie dafovej kontroly od
danového konania, v literatire sa v kontexte porovnania pravneho formalizmu a pravneho materializmu stretavame
S nazorom (s ktorym sa mozno stotoznit’), Ze za vyuzitia vykladu a contrario, doslovny a gramaticky vyklad ma prednost’
pred teleologickym vykladom, ktory sa uplatni az v pripade, ked’ je text pravnej normy vagny a nejasny. (K uvedenému
blizsie: ONDROVA, J. - URADNIK, M.: Uprednostnenie pravneho materializmu ako zakladna poZziadavka moderného
pravneho §tatu. Praha: Leges, s 1.0., 2022, ISBN 978-80-7502-620-0, str. 113 — 114). V zahrani¢nej literatire sa v kontexte
vykladu danovych pravnych predpisov tiez stretdvame s ndzorom, podla ktorého pravna istota nemusi nevyhnutne
dosahovat’ svoj vrchol so zvySenym vyznamom funkcionalnej (alebo teleologickej) interpretacie. Ak jazykova interpretacia
umoznuje konstrukciu jednej interpretacnej hypotézy (alebo niekolkych, ale s jednou prevazujucou), potom Siroké
dodrziavanie vysledkov jazykovej interpretacie vedie k vyznamnej pravnej istote. V takejto situdcii spochybnenie vysledku
jazykovej interpretacie argumentmi vychadzajucimi zo systémovej interpretacie — aj ked’ st tieto argumenty dobre
podlozené — podkopéva pravnu istotu. (BRZEZINSKI1, B.— FRANCZAK, A.: In Search of a Strategy for the Interpretation
of Tax Law by Courts. In: Krytyka Prawa. Niezalezne Studia nad Prawem, tom 16, nr 4/2024, Warszawa: Kozminského
univerzity. ISSN 2080-1084, e-ISSN 2450-7938, str. 70, https://doi.org/10.7206/kp.2080-1084.720).

45
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na jej zékonnost. Spravca dane je povinny reSpektovat’ vSetky mu stanovené povinnosti
vyplyvajice z danového poriadku, resp. osobitnych predpisov. Spravca dane napriklad podla
§ 46 ods. 5 danového poriadku, ak ma pochybnosti o spravnosti, pravdivosti alebo Uplnosti
dokladov predlozenych kontrolovanym danovym subjektom v ramci danovej kontroly alebo o
pravdivosti udajov v nich uvedenych, je povinny este v ramci danovej kontroly oznamit’ tieto
pochybnosti kontrolovanému daniovému subjektu a vyzvat ho, aby sa k nim vyjadril, najmi aby
neuplné udaje doplnil, nejasnosti vysvetlil a nepravdivé udaje opravil alebo pravdivost’ udajov
riadne preukdzal. V pripade, ze si sprdvca dane nesplni tito zdkonnii povinnost voci
kontrolovanému danovému subjektu, prichddza nasledna moznost, Ze spravny sud bude
konstatovat’ nezakonnost’ danovej kontroly, a teda nemoznost’ pouzitia protokolu z danovej
kontroly v naslednom vyrubovacom konani, resp. vyslovi vazne pochybnosti o priebehu
danovej kontroly. V tejto suvislosti mozno poukazat' na neddvny rozsudok Najvyssicho
spravneho sidu SR sp. zn. 1 Sfk/29/2021 z 23. juna 2023, v ktorom sa okrem iného uvadza :
»--.kasacny sud nestotoznil s nazorom krajského sudu, ktorym mal za to, Ze uvedené nedostatky
procesnej povahy (nesplnenie povinnosti spravcu dane podla § 46 ods. 5 danového poriadku)
neodovodnuju zruSenie rozhodnutia organu verejnej spravy, pretoZe nemali za nasledok
nezakonné rozhodnutie vo veci samej.*. Sucasne kasacny sud uviedol, Ze ,, V dalSom konani
bude ulohou organov verejnej spravy pokusit' sa v sucinnosti so stazovatelom [s poukazom na
zasadu uzkej sucinnosti podla § 3 ods. 2 dainového poriadku a na ucel vyrubovacieho konania,
ktoré nema nahradzat danovu kontrolu] napravit vytykané pochybenie, pochybnosti
stazovatelovi oznamit’ a umoznit mu, aby ich vyvratil. Pokial’ bude staZovatel’ aj nadalej trvat
na svojom prave na oznamenie pochybnosti v zmysle § 46 ods. 5 danového poriadku (t. j. pocas
danovej kontroly), organy verejnej sprdavy musia mat’ na pamdti, Ze sa md za to, Ze k prenosu
dokazného bremena na danovy subjekt nedoslo a pochybenie spravcu dane tak uz pocas
vyrubovacieho konania nebude mozné napravit. Aj uvedené rozhodnutie fakticky deklaruje
oddelenost’ daflovej kontroly od danového konania, nakol’ko nezakonnost’ dafiovej kontroly
nemozno napravit v ramci vyrubovacieho konania. Uvedené je v§ak potrebné chéapat’ nielen zo
strany spravcu dane, ale aj zo strany danovych subjektov. Danové subjekty su povinné pocas
daiiovej kontroly spolupracovat’ so spravcom dane, pri€om su povinné nielen umoznit’ vykonat’
danovu kontrolu, ale musia napriklad poskytovat’ aj pozadované informécie a predkladat’ v
priebehu danovej kontroly dokazy preukazujuce ich tvrdenia. Ak tak danové subjekty pocas
danovej kontroly nerobia, nie je mozn¢, aby nasledne pocas daiiového konania ,,konvalidovali*
tato svoju nedinnost. Uvedené vyplyva aj z neddvneho Uznesenia Ustavného stdu SR sp. zn.
1. US 218/2024-18 zo dia 24. aprila 2024, v ktorom sa uvadza: ,,Kasacny sud uviedol, zZe
pasivitu stazovatelky v ramci vedenej danovej kontroly nemozno zhojit predlozenim tohto
druhu dokazov az v priebehu vyrubovacieho konania, pretoze by sa tym poprel ucel danovej
kontroly a koncentracnej zasady pri predkladani dokazov v ramci daiovej kontroly. ...
Napadnuty rozsudok nie je zjavne neodovodneny, je ustavne akceptovatelny. . V odbornej
literature sa Vv savislosti s tymto rozhodnutim Ustavného siidu SR stretivame s nazorom:
,Uverejnené uznesenie Ustavného sidu SR sice méze byt na prvy pohlad vnimané ako
vSeobecnejSie znejiuca konstatacia dovodov pre odmietnutie ustavnej staznosti darnového
subjektu, a to s prihliadnutim na existujuci dokazny stav. Ma vsak aj hilbsi pravno-edukacny
vyznam, rysujuci pravne hranice medzi danovou kontrolou a vyrubovacim konanim. Délezitym
je pritom bod 23 uverejneného uznesenia, v ktorom ustavny sud ustavnopravne odobril klucovy
pravny zaver kasacného sudu (NSS SR) o nemoznosti zhojit pasivitu danového subjektu v ramci
danovej kontroly predlozenim takych dokazov vo vyrubovacom konani, u ktorych neexistovala
prekadzka na ich predlozenie v priebehu samotnej danovej kontroly. Ta je totiz najhlavnejsim
procesnoprdavnym priestorom, v  ktorom sa dominantne vykondva dokazovanie, vratane
nadvdznych moznosti spravcu dane reagovat' na podania danového subjektu aj dalsimi
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dokaznymi krokmi, a to v zaujme zistenia objektivneho skutkového a pravneho stavu veci a
spravneho urcenia dane.***’ Vzhladom na uvedené, mame za to, Ze nazory, podl'a ktorych
danova kontrola je sucast’ou danového konania, moézu byt nebezpecné. Ak by sme totiz z tychto
nazorov vychadzali, tak by mohlo dojst’ k naruseniu principu koncentracie v ramci tychto
procesov, ¢o by v konecnom ddsledku mohlo znamenat’ narusenie principu pravnej istoty.

V. VZTAH DANOVEJ KONTROLY A DANOVEHO KONANIA V ROZHODOVACEJ
CINNOSTI SUDOV A V ODBORNEJ SPISBE

Vicsina rozhodnuti sudnych autorit Slovenskej republiky ako aj vacsina slovenskej odborne;j
spisby vychadza z toho, Ze daiiova kontrola a daiiové konanie st dve navzajom odlisné ¢innosti,
resp. postupy spravcu dane, ktoré sa Casovo neprelinaju, pricom vysledky danovej kontroly
mozu byt podkladom pre vyrubovacie konanie®. Existuju v$ak aj uréité vynimky. Okrem toho
niektoré judikaty su v tejto otazke nejednoznaéné, resp. pdsobia zmédtocnym dojmom.

V Naleze Ustavného sadu Slovenskej republiky sp. zn. IL. US 62/99 z 14. jala 1999, sa
konStatuje: ,,.Dariova kontrola je sucastou danového konania. Spravca dane je povinny
postupovat aj pri danovej kontrole tak, aby neporusil ustavou zarucené prava darnovnikov. Z
ustanoveni § 30a zakona ¢. 511/1992 Zb. v zneni neskorsich predpisov nemozno odvodit
povinnost spravcu dane skoncit’ danovu kontrolu do 30, resp. 60 dni od pravnej skutocnosti
urcenej zakonom. ... . Je potrebné poukazat’ na skuto¢nost’, ze v tomto pripade sa postupovalo
podl'a znenia zakona o sprave dani a poplatkov uc¢inného v roku 1997, a preto z tohto nazoru
na vztah danovej kontroly a danového konania v sti€¢asnosti nemozno vychadzat. V Naleze

4% NAD, P. : Vyrubovacie konanie a (ne)moznost’ vykonania niektorych dékazov v fiom. In. Bulletin Slovenskej komory

danovych poradcov. 3/ro¢nik 2024, Bratislava: Slovenskd komora daiovych poradcov. 2024, ISSN 2644-688X, str. 33.
Ci obmedzenie prava predkladat’ dokazy v ramci dafiového konania, ktoré mohli byt’ predlozené v ramei dafiovej kontroly
je spravne, je otazne. Pre zaujimavost’ je v tejto svislosti mozno poukazat’ na nazor vyjadreny v pol'skej spisbe, podla
ktorého je obmedzenie moznosti v daiovom konani predkladat’ dékazy, ktoré mohli byt’ dafiovymi subjektmi predloZené
v ramci dafiovej kontroly, scestné. V uvedenom ¢&lanku sa zaroven uvadza, ze takouto konstrukciou dochadza k tomu, Ze
aktivna Gcast’ danového subjektu v danovom konani sa stava fikciou, obmedzenou na ,,tichu“ ucast’ na ¢innosti vykonavanej
spravcom dane. (ETEL, L. - STRZELEC, D. : Czy potrzebna jest prekluzja dowodowa w procedurach podatkowych?, In:
Krytyka Prawa. Niezalezne Studia nad Prawem. tom 13, nr 4/2021, Warszawa: Kozminského univerzity. ISSN 2080-1084,
e-ISSN 2450-7938, str. 100). K uvedenému je vsak treba podotknut’, Ze pol'ska pravna uprava sa od slovenskej pravnej
upravy vo viacerych rovinach odliSuje, a teda tento nazor je potrebné vnimat’ aj v kontexte odlisnosti tychto pravnych
uprav.

Zo starsich judikatov mozno spomenut’ napriklad rozsudok Najvyssieho sidu Slovenskej republiky sp. zn. 4Szf/71/2012 z
28. maja 2013, v ktorom sa konstatuje : ,,je nepochybné, Ze darnova kontrola je procesnym ndstrojom spravcu dane,
prostrednictvom ktorého preveruje alebo zistuje zdaklad dane alebo darnovii povinnost danového subjektu a findlnym
vystupom v podobe protokolu o vysledku dan. kontroly je podklad pre vydanie rozhodnutia spravcu dane vo vyrubovacom
konani... " V uvedenom rozsudku sa zaroven uvadza: ,,Najvyssi sud zaroven na margo tohto Zalobcovho ndazoru podotyka,
ze zalobcom spominany postup nie je podla zakona o sprave dani mozny, nakolko danova kontrola nie je daiiovym konanim
(s1a pism. d) zakona o sprave dani)...”“. Z novsich rozhodnuti mozno poukazat’ napr. na rozsudok Najvyssieho sudu
Slovenskej republiky sp. zn. 1Sz£/91/2015 zo dna 24. januara 2017, podl'a ktorého ,,dariova kontrola je zakonom ustanoveny
pripravny (tj. zistovaci alebo preverovaci) proces spravcu dane (vid' systematicky vyklad vychadzajici zo zaradenia
darnovej kontroly do Tretieho dielu [Postup pri danovej kontrole] Prvej hlavy [Priprava danového konania] Druhej casti
[Cinnosti spraveu dane] Dariového poriadku) smerujiici k obstaraniu dékazného prostriedku (protokolu) so zachytenim
skutkovych ,,de facto “ zisteni, ktory nie je procesom meritorneho rozhodovania o darovej povinnosti daniového subjektu.
V odbornej spisbe sa Vv tejto suvislosti napr. uvadza: ,,Daiiové konanie je svojou povahou mutatis mutandis spravnym
konanim a vztahuju sa nan zdsady ¢innosti organov verejnej spravy, pricom je mozné identifikovat aj jednotlivé procesné
zdsady dariového konania. Za daiiové konanie sa nemoze povazovat daiiovd kontrola. “ (RAKOVSKY, P.: K pojmu datiové
konanie a dafiova kontrola v intenciach vybranych rozhodnuti stidov Slovenskej republiky. In: ACTA FACULTATIS
IURIDICAE UNIVERSITATIS COMENIANAE Tomus XXXIX 2/2020. str. 292. Dostupné online na
https://afi.flaw.uniba.sk/index.php/AF1/article/view/630/464 [31.10.2024]), resp. sa uvadza: ,,V praxi nie zriedka dochddza
k stotoziovaniu pojmov ,,darnova kontrola“ a ,,danové konanie . Danova kontrola nie je dafiovym konanim. Oba pojmy, t.
Jj. dafiova kontrola, ako aj danové konanie v zmysle daniového poriadku, patria pod spolocny pojem , sprava dani*... "
(DROZD, M.: II. Datiova kontrola — § 44 ods. 1 datiového poriadku. 2016. online. Dostupné na: https://www.epi.sk/
odborny-clanok/ii--danova-kontrola--paragraf--44-ods--1-danoveho-poriadku.htm [31.10.2024]).
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Ustavného stidu Slovenskej republiky sp. zn. I. US 238/06 zo 16. decembra 2008 sa uvadza:
»Podla nazoru ustavného sudu darnova kontrola nepredstavuje samostatné danové konanie, ale
Jje ciastkovym procesnym postupom, ktory sa uskutocnuje v ramci danového konania; nie je teda
samostatnou fazou danového konania, ale tikonom spravcu dane.” V rozsudku Najvyssieho
sudu Slovenskej republiky sp. zn. 6Sz{/129/2014 zo dna 16. decembra 2015 sa uvadza:
»<Nemozno suhlasit's nazorom zZalobcu, Ze ukoncenim danovej kontroly sa zacalo prvostupnove
konanie, pretoze danova kontrola je neoddelitelnou sucastou danového konania, ucelom ktorej
Jje zistenie vSetkych skutocnosti relevantnych pre spravne urcenie a vyrubenie dane. “ Méame za
to, ze tieto rozhodnutia mozno povazovat za sporné. Zaroven je vsak potrebné uviest’, Ze boli
vydané eSte pocas u€innosti uz zrusené¢ho zakona o sprave dani a poplatkov, resp. v danych
konaniach sa postupovalo podl'a v sucasnosti uz zruseného zékona o sprave dani a poplatkov.

Z novsich rozhodnuti mozno poukdzat’ na uznesenie Najvyssieho spravneho sudu SR sp. zn.
5Sfk/2/2022 z 26. aprila 2022, v ktorom sa uvadza: ,,Danovy subjekt preto moéze byt v
legitimnom ocakavani, Ze Splnomocnenie, ktoré udelil splnomocnencovi ,,vo veci kontroly na
dani z DPH ... za mesiace janudr az jun 2017, ktora zacala dna 18.01.2018* sa vztahuje na
celé konanie, ktoré zacina kontrolou a konci vydanim rozhodnutia vo vyrubovacom konani.*
S uvedenym nazorom je pre nds tazké sa stotoznit’, nakol’ko z vysSie uvedeného je zrejmé, ze
podl’a su¢asnej pravnej upravy danové konanie nezacina danovou kontrolou, ale zacina den po
dni ukoncenia danovej kontroly. Taktiez moZzno poukézat na rozsudok NajvysSieho stdu
Slovenskej republiky, sp. zn. 6Szfk/54/2019 z 20. januara 2021, v ktorom sa uvadza : ,,Vykon
danovej kontroly ako jedného z klucovych institutov dainového konania predstavuje nepochybne
vyznamny zdasah do riadneho a bezného fungovania kazdého danového subjektu. \/ danom
pripade je otazne, o mozno z uvedené¢ho tvrdenia sidu vyvodit. Predmetnd veta by mohla
znamenat’ napriklad to, ze kasacny sud je ndzoru, Ze dafova kontrola je instititom daiiového
konania, t. j. Ze je sti¢astou danového konania. Na druhej strane takyto vyklad nie je v sulade
s dalSim tvrdenim kasa¢ného sudu uvedenym v rovnakom rozhodnuti, ato tvrdenim, ze
»danovd kontrola je konanim, ktorym spravca dane zistuje a preveruje skutocnosti rozhodujuce
pre spravne urcenie dane, bez rozhodovania o pravach a povinnostiach danového subjektu.
Vyrubovacie konanie je danovym konanim, v ktorom sa rozhoduje o pravach a aj povinnostiach
danového subjektu. Na zaklade uvedeného mozno vyvodit’, Ze napriek tomu, Ze kasacny sud
vV danom pripade datiova kontrolu oznacuje za konanie, de facto toto konanie nepovazuje za
vyrubovacie konanie, t. j. dafiové konanie, v ktorom sa rozhoduje o pravach a aj povinnostiach
daniového subjektu. V tejto stvislosti je vSak otdzne, ako mozno vykladat’ vysSie spominana
vetu, z ktorej vyplyva, ze datovi kontrolu kasacny sud povazuje za jeden z klicovych
institutov dailového konania.

Domnievame sa, ze nakol’ko sudy tvoria vyklad pravnych predpisov, bolo by vhodné, aby
sa k takej dolezitej otazke, ako je vztah danovej kontroly a danového konania, postavili
jednoznacne a striktne a aby jasnym a zrozumiteI'nym spdsobom uviedli, ¢i dafiova kontrola je
alebo nie je sucast'ou daiiového konania, a to v stlade s vymedzenim konkrétnych pravnych
predpisov. V pripade, ak sa sudne autority odklonia od (mame za to, ze va¢§inového) nazoru,
ze danlova kontrola nie je sicastou daniového konania, tak by tento nazor mali riadne zdévodnit.
Uvedené povazujeme za dolezité aj v kontexte toho, Ze v odbornej literature sa v sucasnosti (aj
vzhl'adom na nejasna judikatiru v tejto veci) stretdvame s nazorom — citujeme: ,.Z vyssie
citovanej judikatiry® viak nevyplyva zaver, Ze daiiova kontrola nie je daiiovym konanim. Tato

49V predmetnom &lanku autori citovali Nalez Ustavného sudu Slovenskej republiky zo dita 16. decembra 2008 vedeny pod

sp. zn. I. US 238/06-39, Rozsudok Najvyssicho stidu Slovenskej republiky zo diia 24. januara 2017 vedeny pod sp. zn.
1S#£/91/2015 a Rozsudek Nejvyssiho spravniho soudu Ceské republiky zo dia 31. augusta 2004 vedeny pod sp. zn.
5Afs16/2004 (v ktorom sa uvadza: ,,Daiiovou kontrolu [...Jnelze povazovat za celé darnové rizeni. Neni, jak taktéz
nasvédcuje jeho systematické zarazeni v zakoné o spravé dani a poplatkii, samostatnym rizenim, ale predstavuje procesni
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len zdoraznuje, Ze pojmy ,, danova kontrola“ a ,, danové konanie* nie su totozné a Ze danova
kontrola je sice sucastou danového konania, ale nie je to cely proces az po vydanie rozhodnutia.
... Darova kontrola je procesny postup, ktory je suicastou daitového konania“*°. S uvedenym
nazorom sa nemodzeme v ziadnom pripade stotoznit’. Z vyssie uvedeného historického exkurzu
a aj gramatického vykladu sti¢asnej pravnej tpravy je totiz zrejmé, Ze sice v minulosti dafiova
kontrola bola stcast'ou danového konania, no dnes to tak v Slovenskej republike urcite nie je.
Co sa tyka odkazu na Rozsudek Nejvyssiho spravniho soudu Ceské republiky zo dita 31.
augusta 2004, vedeny pod sp. zn. 5Afs16/2004, je potrebné poukézat’ na skutocnost’, ze iprava
v Ceskej republike je odlisna ako tprava v Slovenskej republike. Napriek tomu, Ze v minulosti
sme tvorili jeden §tat a mali spolo¢ntl Upravu, uz uplynulo viac ako tridsat’ rokov, odkedy sa
nase pravne upravy vyvijaji oddelene a rozdielne.

V Ceskej republike v su¢asnosti spravu dani upravuje zakon &. 280/2009 Sb. danovy tad v
zneni neskorsich zmien a doplneni (d’alej len ,,dafiovy tad“). Uprava dafiovej kontroly je
v tomto zakone obsiahnuta v VI. Hlave druhej &asti s nazvom Rizeni a dal$i postupy,
konkrétne v ustanoveniach § 85 anasl.. V Ceskej odbornej literatire sa v suvislosti
s vymedzenim danovej kontroly uvadza, ze danova kontrola je jednou z vyznamnych faz
datiového procesu. Je postupom, ktorym spravca dane preveruje tvrdenia dafiovych subjektov
a d’alsie skuto¢nosti podstatné pre spravne zistenie a stanovenie dane, pricom spravca dane
touto ¢innost'ou naplituje jeden z cielov spravy dani stanovenych v § 1 ods. 2 danového Fadu®.
V inej literatire sa uvadza : ,,Danovad kontrola je jednim zo zdasadnich postupii spravce dané
V danovém vizeni. Jejim cilem je v nalézacim rizeni objasnit skutkovy stav (tvrzeni danového
subjektu), kdy za timto ucelem jsou sbirany a hodnoceny ditkazni prostrédky. Na zaklade
dariové kontroly tak vznika podklad pro nésledné vymérovaci ¢i domérovaci rizeni.®* Ohl'adom
dafového konania sa v Ceskej literatire uvadza, Ze danovym konanim rozumieme pravnymi
predpismi stanoveny postup ucastnikov konania k zabezpeceniu realizacie prav a zaviazkov
vyplyvajicich dafiovym subjektom z dafiovych vztahov.>® Podla dafiového fadu sa dafiové
konanie vedie za tcelom spravneho zistenia a Stanovenia dane a zabezpecenia jej uhrady
akonéi splnenim alebo inym zanikom dafiovej povinnosti, ktord s touto datiou stvisi.’*
Z uvedeného je zrejmé nielen to, Ze dafiova kontrola je v Ceskej republike povazovana za
vyznamnu fazu danového procesu, ale aj to, ze danova kontrola je podla ¢eského prava
stCastou danového konania. V tejto suvislosti mozno poukazat’ aj na znenie ustanovenia § 88a
danového tadu, v ktorom sa uvadza ,, (1) Danova kontrola je ukoncena dorucenim oznameni o
ukonceni danové kontroly, k némuz je priloZzena zprdava o danové kontrole podepsana uredni
osobou. ... (3) Pokud z konecného vysledku kontrolniho zjisténi nevyplyva, zZe v dané véci dojde
k vydani rozhodnuti o stanoveni dané, je vymerovaci nebo domérovaci vizeni ukonceno
dorucenim oznameni o ukonceni danové kontroly, nejedna-li se o rizeni, které bylo zahajeno
podanim danového tvrzeni. (4) Dojde-li ke stanoveni dané vylucné na zaklade vysledku darnové
kontroly, miize spravce dané dorucit rozhodnuti o stanoveni dané spolu s oznamenim o
ukonceni danové kontroly.” Nakolko ,,vymeérovaci nebo domérovaci rizeni mdze byt

ukon ¢i procesni postup, ktery je pred spravcem dané zahdjen (sepsanim protokolu o zahdjeni danové kontroly) a pred
spravcem dané také ukoncen, a to projednanim kontrolnich vysledkii a podepsdanim zpravy o danové kontrole.*).

5% K uvedenému napr. GALANDOVA, M. - KOLLAR, S.: Dizka daiiovej kontroly a zanik préva vyrubit' dai In : Bulletin
Slovenskej komory danovych poradcov. 3/roénik 2023, Bratislava: Slovenska komora danovych poradcov, 2023, ISSN
2644-688X, s. 20-25.

51 BAXA, J. - DRAB, O. - KANIOVA, L. - LAVICKY, P. - SCHILLEROVA, A. - SIMEK, K. - ZISKOVA, M.: Daiiovy
fad. Komentaf. 1. dil. Praha: Wolters Kluwer CR, a.s., 2011, ISBN 978-80-7357-564-9. str. 448.

5 LICHNOVSKY, O. - ONDRYSEK, R. a kolektiv: Daiiovy tad. Komenta. 3. Vydani. Praha : C. H. Beck, 2016, ISBN
978-80-7400-604-3, str. 291.

5 BAKES, M. a kolektiv: Finanéni pravo. 3. aktualizované vydani. Praha: C. H. Beck, 2003, ISBN 80-7179-667-0, str. 334.

%  JANOSIKOVA, P. - MRKYVKA, P. a kol. : Finanéni a datiové pravo. Plzeii: Ales Cengk, 2016, ISBN 978-80-7380-639-
2, str. 432.
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ukoncené doruc¢enim ozndmenia o ukonceni daiiovej kontroly, resp. spravca dane méze dorucit’
rozhodnutie o stanoveni dane spolu s oznamenim o ukonéeni daiové kontroly je nesporné, ze
dafiova kontrola v Ceskej republike je sucastou dafiového konania. Obdobna Gprava v Ceskej
republike platila aj podl'a uz zrugeného zdkona ¢&. 337/1992 Sb. o spravé dani a poplatki®.
Uvedenej tprave zodpoveda aj C¢eska judikatura, napr. spominané rozhodnutie NajvysSieho
spravneho sudu Ceskej republiky zo dita 31.08.2004 sp. zn. 5Afs16/2004.

Z uvedeného je zrejmé, ze Uprava vztahu danovej kontroly a daitového konania obsiahnuta
v slovenskom dannovom poriadku je uplne odlisna od Gpravy obsiahnutej v ¢eskom danovom
fade, a preto v ramci vykladu slovenskej pravnej upravy (¢o sa tyka vztahu danového konania
a danovej kontroly) nie je mozné vychadzat’ z ¢eskej judikatiry a z ¢eskej odbornej spisby.

VI. ZAVER

Danovo-pravny vztah je vztahom, v rdmci ktorého dochddza v oblasti verejného prava
k rozhodovaniu o pravach a povinnostiach danovych subjektov, resp. kinym c¢innostiam
spravcov dane a 0sOb zcastnenych na sprave dani. Tento vzt'ah je Specificky nadradenym
(mocenskym) postavenim spravcov dane, resp. druhostupniovych organov. Vzhl'adom na
uvedené je potrebné, aby ¢innost’ tychto organov bola dostatocne upravena a aby tieto organy
tato upravu striktne dodrziavali. V zmysle ¢l. 2 ods. 2 Ustavy Slovenskej republiky v zneni
neskorSich predpisov plati, Ze Statne organy mozu konat’ iba na zaklade ustavy, v jej medziach
a v rozsahu a sposobom, ktory ustanovi zakon. Zikon by mal byt preto formulovany
jednoznacne a pre adresata dostato¢ne zrozumitelne, aby nedochadzalo k ro6znym (Casto
diametralne odliSnym) vykladom pravnych noriem. S ré6znym vykladom sa stretdvame aj pri
vymedzeni vztahu danovej kontroly a daiiového konania, a to nielen v odbornej spisbe, ale aj
V judikature.

Pravna tprava spravy dani na naSom Uzemi presla za poslednych cca 100 rokov zna¢nymi
zmenami. Tieto zmeny sa tykali aj dafiovej kontroly a danového konania. Existuju rozne nazory
na to, ¢i tieto zmeny zlepsili alebo zhorsili pravnu Gpravu. V kone¢nom dosledku je vSak vzdy
potrebné reSpektovat’ a dodrziavat’ lex lata, t. J. platnu a G¢innt pravnu Gpravu. Je nesporng, ze
v minulosti bola danova kontrola $tddiom danového konania. Po nadobudnuti u¢innosti
danového poriadku sa vSak zaCalo hovorit o oddelenosti danovej kontroly od datiového
konania. V zmysle nacrtnutého historického exkurzu mozno konstatovat, ze v Slovenskej
republike vidiet’ naznaky od¢lenovania danovej kontroly od danového konania uz od roku 1995.
Je vsak nesporné, Ze tento proces bol zaviseny nadobudnutim U¢innosti danového poriadku,
kedy bola danova kontrola zaradend pod prva hlavu druhej ¢asti s ndzvom ,,Priprava daitového
konania* a zaroven bola vytvorend samostatna Stvrta ¢ast’ zakona s ndzvom ,,Dafiové konanie*.
Aj tato systematika zakona ma urcité nedostatky, na zdklade ktorych mozu vznikat’ otazky z
hl'adiska toho, ¢i niektoré Cinnosti spravcu dane uskutociované v ramci pripravy daiiového
konania su alebo nie st daniovym konanim.

Z hladiska danovej kontroly, a najmé Gpravy sposobov jej ukoncenia (§ 46 ods. 9 daitového
poriadku), v§ak mozno v kontexte Gipravy zacatia vyrubovacieho konania (§ 68 ods. 1 danového
poriadku) jednoznacne konstatovat’, Ze dafiova kontrola nie je sti¢ast'ou danového konania a ze

55 Ustanoveni § 16 ods. 8 uz zruseného zdkona ¢&. 337/1992 Sb. o spravé dani a poplatkl stanovovalo: ,,0 vysledku zjisténi

sepise pracovnik spravce dané zpravu o daiové kontrole. Po projednani této zpravy ji spolupodepisuje kontrolovany
danovy subjekt a pracovnik spravce dané. Bezdiivodné odepreni podpisu kontrolovanym daiiovym subjektem je pro platnost
ve zpravé uvedenych zjisténi bezvyznamné a o tomto musi byt ve zpravé kontrolovany danovy subjekt vyslovne poucen.
Jedno vyhotoveni kontrolni zpravy obdrzi kontrolovany danovy subjekt. Den podpisu zpravy je téz dnem jejiho doruceni.
Je-li vysledkem kontrolniho zjisténi skutecnost, odiivodiujici dodatecné stanoveni dané, miize byt soucasti zpravy o darnové
kontrole i dodatecny platebni vymér. Pri dodatecném stanoveni dané spravce dané prihlédne ke v§em okolnostem, které
byly pri danové kontrole zjisteny. Odmitne-li darniovy subjekt zpravu prevzit nebo se jejimu prevzeti a projednani vyhyba,
odesle se mu v postovni zdsilce s dorucenkou.
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ide 0 dve samostatné (aj ked’ nadvézujuce) Cinnosti spravcu dane. Tento nami prezentovany
vyklad je vSak nielen gramaticky, resp. jazykovy, ale aj systémovy, historicky a najmé logicky.
Ak totiz zédkonodarca zmenil pravnu upravu tak, ze vyslovne zakotvil, ze danova kontrola sa
kon¢i ditom predchadzajiicim zaciatku daitového konania, potom mame za to, ze zmyslom a
ucelom nasej pravnej upravy je oddelenie danovej kontroly od danového konania. Uvedené
okrem toho vyplyva aj zo skuto¢nosti, ze danova kontrola sa kon¢i doru¢enim protokolu, ktory
nie je rozhodnutim, ktorym by sa danovym subjektom ukladali povinnosti, resp. priznavali
prava. Protokol sam o sebe nezakladd zmenu hmotnopravneho postavenia danového subjektu,
ale ide o podklad (resp. dokaz), na zaklade ktorého zac¢ina vyrubovacie konanie (ak sti¢ast'ou
protokolu je vyzva).

Mozno konStatovat, ze sucasna odborna spisba sa vo vicSine priklana k nami
prezentovanému nazoru, ze danova kontrola a dailové konanie st dve samostatné ¢innosti
spravcu dane. Existuju vSak aj urCité vynimky, ako napriklad uz vysSie uvedeny nézor, Ze
dafiova kontrola je procesny postup, ktory je sticastou dafiového konania®®. Tieto tvrdenia st
podla nasho nazoru nebezpetné, nakol’ko moézu danové subjekty zvadzat' k neplneniu ich
povinnosti v rdmci dafiovej kontroly s tym, ze tito svoju necinnost’ napravia v rdmci danového
konania. Uvedené vSak nie je moZné. Ako vyplyva aj z vySSie spominanej judikatury,
necinnost’, resp. pasivitu danového subjektu v ramci danovej kontroly vo véc¢sine nie je mozné
napravit’ v rdmci vyrubovacieho konania (obdobne to plati aj z hl'adiska spravcov dane).

Z hladiska judikatary, ktord sa dotyka vztahu danovej kontroly a daniového konania je
Vv prvom rade potrebné poukazat’ na skutocnost’, Ze vzhl'adom na zmeny pravnej Gpravy, nie je
mozné vychadzat' zo starsich judikatov. Co sa tyka sticasnej judikatary, ako to uZ bolo uvedené
aj vysSie, existuju urcité rozhodnutia, v ktorych texte sa napriklad uvéadza, Ze danovou
kontrolou zacina danové konanie alebo Ze dafiova kontrola je jednym z kl'a€ovych instititov
danového konania. Takéto rozhodnutia st vSak skor vynimkou a aj z tychto rozhodnuti nie je
jednoznacné, ako to dané sudy mysleli. Z vacSiny judikatiry vSak vyplyva, ze dafova kontrola
je len tzv. zistovacim alebo preverovacim procesom spravcu dane v ramei pripravy daitového
konania a k procesu meritorneho rozhodovania dochadza az v ramci vyrubovacieho konania.
Co sa tyka otazky, ¢ je mozné pri uréeni vztahu datiovej kontroly a dafiového konania
vychadzat’ z Ceskej judikatiry, moZzno povedat jednoznacné ,nie“. Odvoldvanie sa na
judikataru v inych $tatoch, nie je bez naleZitého poznania zahrani¢nej pravnej Upravy namieste.
Uvedené v stcasnosti plati uz aj o judikatire Ceskej republiky, ato napriek tomu, Ze
vychodiskova situacia nasich pravnych uprav bola v zasade rovnaka. Danova kontrola a aj
dafiové konanie su v Ceskej republike upravené znacne odli$ne, a preto nie je mozné pri
posudzovani vztahu dafovej kontroly a danového konania vychadzat’ z ¢eskej rozhodovacej
¢innosti najvyssich sidnych autorit.

KLUCOVE SLOVA
danova kontrola, danové konanie, sprava dani, danovy poriadok, zdkon o sprave dani
a poplatkov

KEY WORDS
tax audit, tax proceedings, tax administration, Tax Procedure Code, Act on Tax and Fees
Administration
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DOES THE NEXUS OF CONFLICT, ENVIRONMENT, AND
SUSTAINABLE DEVELOPMENT DEMAND AN EVOLUTION IN
INTERNATIONAL HUMANITARIAN LAW?

JE POTREBNE, ABY NASTALA EVOLUCIA
MEDZINARODNEHO HUMANITARNEHO PRAVA KVOLI
SUVISLOSTI MEDZI KONFLIKTOM, ZIVOTNYM
PROSTREDIM A UDRZATELNYM ROZVOJOM?

Adnan Mahmutovic
https://doi.org/10.33542/S1C2025-2-07

ABSTRACT

Global sustainability faces mounting threats from the intertwined crises of environmental
degradation and armed conflict, where resource disputes drive over 40% of internal strife,
amplifying ecological and social vulnerabilities. This study examines the legal gaps in
international humanitarian law (IHL) concerning environmental destruction during armed
conflict, using the 2023 Nova Kakhovka Dam collapse as a focal point. It proposes a multi-faceted
reform agenda to align these laws with 2lst-century ecological and humanitarian needs,
integrating UN Sustainable Development Goals (SDGs). Through a concise analysis, it critiques
the restrictive thresholds of Additional Protocol I and ENMOD, advocating amendments to
enhance environmental safeguards. The methodology blends legal analysis with case studies,
revealing IHL’s inadequacies in addressing modern warfare’s ecological toll. The findings
highlight a pressing need to redefine legal standards, strengthen enforcement, and introduce an
Environmental Protection Convention, fostering sustainability and peacebuilding.

ABSTRAKT

Globdlna udrzatelnost celi narastajucim hrozbam sposobenym  prepojenymi  krizami
environmentalnej degraddcie a ozbrojenych konfliktov, kde spory o zdroje pohanaju viac ako 40 %
vautornych nepokojov, ¢im zvysuju ekologické a socialne zranitelnosti. Tato Studia skuma prdvne
medzery v medzindrodnom humanitarnom prave (IHL) tykajuce sa nicenia Zivotného prostredia
pocas ozbrojenych konfliktov, s osobitnym zameranim na kolaps priehrady Nova Kachovka v roku
2023. Navrhuje viacstrannu reformnu agendu na zosuladenie tejto pravnej upravy s ekologickymi
a humanitarnymi potrebami 21. storocia, integrujuc ciele udrzatelného rozvoja OSN (SDGs).
Prostrednictvom strucnej analyzy kritizuje obmedzujice prahy Dodatkového protokolu I a ENMOD
a obhajuje zmeny na posilnenie environmentalnych zaruk. Metodologia kombinuje pravau analyzu
s pripadovymi Studiami, odhalujuc nedostatky IHL pri rieSeni ekologickych dopadov modernej
vojny. Zistenia zdoraznuju naliehavu potrebu predefinovat pravne Standardy, posilnit’ vymdahanie

! Dr, Ph.D., LL.M., Al Yamamah University, College of Law, Saudi Arabia
Univerzita Al Yamamah, Fakulta prava, Saudska Arabia.
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prava a zaviest Dohovor o ochrane Zivotného prostredia, ¢im sa podpori udrzatelnost a budovanie
mieru.

L. INTRODUCTION

Armed conflicts and environmental degradation present intertwined crises that profoundly
threaten global sustainability, exacerbating ecological and societal vulnerabilities. Environmental
decline, a pressing transnational issue, disproportionately affects war-torn regions, where
ecological damage amplifies social and economic fragility. The escalation of armed conflicts, with
approximately 110 active wars across 56 states and territories in 2022, compared to 69 conflicts in
30 regions in 2018, underscores the growing challenge to sustainable development. 2 This surge,
fueled by increased involvement of armed factions and foreign actors, disrupts efforts to curb
violence and advance ecological stability. The discourse on environmental protection during armed
conflicts emerged around 1970, driven by the convergence of two political movements. ° First,
growing awareness of environmental issues, including concerns for future generations, highlighted
the need for sustainable practices. Second, the imperative to advance the law of armed conflict
addressed gaps in the 1949 Geneva Conventions, incorporating lessons from subsequent conflicts
to strengthen legal protections.

Armed conflicts inflict severe environmental damage through both direct and indirect
mechanisms, challenging the foundations of sustainability. Direct impacts stem from the deliberate
or incidental targeting of environmentally sensitive infrastructure, such as refineries, nuclear power
plants, and water systems, resulting in immediate ecological harm. 4 Historical cases, such as the
Vietnam War’s Agent Orange defoliation, which destroyed 2 million hectares of forest and
farmland, and the 1991 Kuwait oil fires, which spilled 6—8 million barrels of oil, illustrate
intentional environmental destruction with long-term ecological and public health consequences.®
These actions contaminate water sources, pollute soils, and disrupt biodiversity, as evidenced by
the loss of 30,000 seabirds in Kuwait. ® Socioeconomic repercussions, including land scarcity,
poverty, and displacement, further compound these effects, as seen in conflicts in Kosovo’ and
Lebanon®. More recently, Russian attacks on Ukrainian infrastructure, including the 2023 Nova
Kakhovka Dam collapse and assaults on the Zaporizhzhia nuclear power plant, have caused
widespread contamination, with elevated levels of copper, arsenic, and oil in surrounding water

2 GENEVA ACADEMY, Today’s Armed Conflicts (2024). available at https://geneva-academy.ch/galleries/today-s-armed-
conflicts (accessed 10 May 2024.).

8 BOTHE, Michael. Protection of the Environment in Relation to Armed Conflict—50 Years of Effort, and No End in Sight.
London, 2023. 1(1-2), 24-35. Sage Publications https://doi.org/10.1177/27538796231195601.

4 WEINTHAL, Erika, SOWERS, Jeannie. Targeting Infrastructure and Livelihoods in the West Bank and Gaza. Oxford: Oxford
University Press, 2019. International Affairs, 95(2), pp.319-340.

5 CAHALAN, Robert F., The Kuwait Oil Fires as Seen by Landsat (1992). Journal of Geophysical Research, Vol. 97, No. 14565,
1992.

6 LINDEN, Olof, JERNLOV, Arne, EGERUP, Johan, The Environmental Impacts of the Gulf War 1991 Interim Report IR-04-
019 (2004). Available at: https://pure.iiasa.ac.at/id/eprint/7427/1/IR-04-019.pdf (accessed 17 May 2025).

7 UNITED NATIONS ENVIRONMENT PROGRAMME (UNEP) and United Nations Centre for Human Settlements, The
Kosovo Conflict: Consequences for the Environment and Human Settlements, 1999, available at:
www.unep.org/resources/assessment/kosovo-conflict-consequences-environment-and-human-settlements.

8  ZEITOUN Mark, Karim Eid-Sabbagh and Jeremy Loveless, “The Analytical Framework of Water and Armed Conflict: A Focus
on the 2006 Summer War between Israel and Lebanon”, Disasters, Vol. 38, No. 1, 2014.
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and soil. ® Unexploded ordnance, such as World War II bombs discovered decades later, continues
to disrupt urban areas, necessitating evacuations and hindering development. 1°

Indirect effects, though less visible, are equally significant, altering land use, resource
exploitation, and governance structures. Conflicts shorten time horizons due to uncertainty, leading
to unsustainable resource use on land and at sea. ** In war-torn regions, weakened governance and
territorial control impair the enforcement of environmental policies. 12 Remote sensing studies have
documented substantial land-use changes in areas such as the Caucasus, Syria, and Iraq, driven by
displacement and regulatory lapses. 13 Additionally, the carbon footprint of military operations,
encompassing both active combat and routine activities, contributes an estimated 1% to 5% of
global emissions, though data limitations hinder precise accountability. * These indirect impacts
highlight the systemic environmental consequences of conflict, extending far beyond immediate
combat zones and persisting across generations.

These examples illustrate how conflicts directly or indirectly target the environment as a weapon
or cause collateral damage, with effects persisting across generations. It is noted that such conflicts
"undercut or destroy" these critical resources, significantly impeding sustainable development
efforts.!® The detrimental effects of armed conflicts on sustainable development are indisputable,
as they disrupt economic growth, health, education, and environmental stability. According to the
International Committee of the Red Cross (ICRC), armed conflicts exert a profound and enduring
negative impact across multiple dimensions of sustainable development. 1® Proactive measures are
thus essential to mitigate war-related environmental risks, which, combined with the breakdown of
governance and developmental structures, severely undermine sustainable development. 1

This research examines the ecological consequences of armed conflicts to advocate for stronger
environmental protections and advance sustainable development goals (SDGs). It analyzes key
treaties safeguarding environmental protection, identifying gaps in accountability, particularly their
high damage thresholds and anthropocentric focus. The study evaluates core principles of
international humanitarian law (IHL), including limited warfare, military necessity, prohibition of

9  VYSHNEVSKYI, Viktor, SHEVCHUK, Serhii, KOMORIN, Viktor, OLEYNIK, Yuriy, GLEICK, Peter. The Destruction of the
Kakhovka Dam and Its Consequences. Abingdon,Water International, 48(5),2023, pp. 631-647. https://doi.org/
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10 PUNDIR, Pallavi. These Bombs Were Planted During World War II. They’re Still Killing People. New York: Vice, 2021.
https://www.vice.com/en/article/93y8bz/ww2-bombs-still-killing-people.
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https://doi.org/10.1080/09644016.2019.1688524.
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BEYGI HEIDARLOU, Hadi, BANJ SHAFIEI, Ahmad, ERFANIAN, Mahdi, TAY YEBI, Amin, ALIJANPOUR, Ahmad. Armed
Conflict and Land-Use Changes: Insights From Irag-Iran War in Zagros Forests. Amsterdam: Elsevier, 2020.
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Publishing Group, 2022. pp.29-32,https://doi.org/10.1038/d41586-022-03444-7¢ .
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UK: Edward Elgar Publishing. 2013 ,https://doi.org/10.4337/9781781004685 .
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unnecessary suffering, distinction, and proportionality, assessing their implications for
environmental protection and their limitations in addressing ecological harm. Using the 2023 Nova
Kakhovka Dam collapse as a case study, the research explores the feasibility of harmonizing IHL’s
military necessity doctrine with international environmental law’s precautionary approach. It
advocates for pre-conflict environmental assessments, lowered damage thresholds, and stronger
enforcement mechanisms, including elevating environmental destruction to a grave breach under
IHL. Adopting a qualitative methodology, the study integrates normative and scholarly
contributions, historical case studies, and legal insights from the International Court of Justice and
the International Criminal Tribunal for the former Yugoslavia to assess existing legal frameworks
and propose reforms.

II. KEY TREATIES SAFEGUARDING THE ENVIRONMET DURING ARMED
CONFLICTS

International humanitarian law (IHL), international environmental law (IEL), International
human rights law (IHRL), and international criminal law (ICL) collectively establish a legal
framework for environmental protection during armed conflicts, each offering distinct yet
complementary provisions. Treaties further define environmental obligations, with varying scopes,
bilateral, regional, or global®®, and differing applicability to wartime contexts: some explicitly
include armed conflicts'®, others exclude them?’, and many remain ambiguous?!.?? This variability
undermines sustainable development, as conflicts disrupt its continuity, requiring mitigation of
environmental harm to sustain progress. > Customary humanitarian law addresses gaps in treaty
obligations, particularly when vague language or stringent applicability thresholds limit their
efficacy. Despite increasing recognition of the need to integrate these legal regimes, enforcement
and accountability face significant challenges, especially in internal conflicts.

This study analyzes treaty provisions governing environmental protection in armed conflicts,
focusing on IHL’s rules which prohibit warfare methods causing widespread, long-term, and severe
environmental damage. The development of environmental protection within IHL has been shaped
by jurisprudential, normative, and academic contributions. The International Court of Justice (ICJ),
in its 1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, affirmed
the environment’s intrinsic value as foundational to human life, health, and intergenerational well-
being. 2* The ICJ upheld the customary Trail Smelter principle, obligating states to prevent
transboundary environmental harm, now a cornerstone of international law. % It stressed that
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environmental considerations are integral to evaluating military actions’ necessity and
proportionality, aligning with IHL’s principles. 2 The Court underscored Articles 35(3) and 53,
which ban environmental reprisals?’ and excessive ecological harm, but noted that nuclear
weapons’ use would typically violate these protections, except in extreme self-defense cases,
highlighting legal gaps. %

International organizations (and their bodies), including the United Nations Security Counci
United Nations General Assembly®’, United Nations Environment Programme®!, International Law
Commission®?, International Committee of the Red Cross®, and International Law Association®*,
alongside non-governmental entities®®, have advanced environmental protection by advocating
ecocentric approaches and lower damage thresholds. Extensive academic literature further enriches
this discourse, emphasizing the urgent need to mitigate ecological harm in conflicts and
underscoring the importance of a unified legal framework to ensure robust environmental
protection. %

29
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% Tbid, para 30.

27 Ibid, para 31.

28 Ibid, para 105.
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Rules, which were a landmark in codifying principles for managing international watercourses. The Berlin Rules address the
management of all waters (international and national) and include provisions relevant to environmental protection during armed
conflicts. For more details see: SALMAN, Salman. M. A. The Helsinki Rules, the UN Watercourses Convention and the Berlin
Rules: Perspectives on International Water Law. International Journal of Water Resources Development, 23(4),2007,pp. 625—
640. https://doi.org/10.1080/07900620701488562.

35 Some of the key contributors may include: Conflict and Environment Observatory, Zoi Environment Network, Environmental
Law Institute, International Union for Conservation of Nature, and Greenpeace.
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2.1. The Hague Regulations of 1899 (Hague II) and 1907 (Hague 1V)

The Hague Regulations are now integral components of customary international law, binding
all states regardless of their formal ratification status.3’ This customary status was first recognized
in the Nuremberg Trials (1946) and reaffirmed in subsequent judicial decisions, including the ICJ
Case (DRC V Uganda).*

Although the Hague Regulations do not explicitly address environmental protection in armed
conflicts, specific provisions indirectly safeguard the environment by constraining the means and
methods of warfare. “°Article 23(g) of the 1907 Hague Convention IV prohibits the destruction or
seizure of enemy property unless such actions are “imperatively demanded by the necessities of
war.” This limitation curtails property damage in conflict-affected areas, potentially mitigating
environmental harm. For example, in the Hostages Case (1949), the Nuremberg Tribunal acquitted
German General Rendulic for his scorched-earth tactics in Norway, deeming them justified by
military necessity. ** However, Article 23(g) generally proscribes unnecessary destruction,
including environmental damage, as evidenced by Iraq’s burning of Kuwaiti oil wells during the
First Gulf War, which was widely condemned as lacking military purpose. > This principle
underscores the Hague Regulations’ role in restricting environmental harm by requiring
belligerents to justify destructive actions.

Additionally, Article 55 of the Hague Convention IV imposes obligations on an occupying state,
designating it as an “administrator and usufructuary” of public buildings, real estate, forests, and
agricultural estates in occupied territories. As an administrator, the occupying state must manage
these assets responsibly, while as a usufructuary, it may use and benefit from them but is prohibited
from causing permanent alteration or destruction, consistent with the legal principles of usufruct.
%3 This framework permits reasonable resource exploitation, such as harvesting timber or crops, but
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Fabienne, ASAAD, Abdel H., BRUNNER, Philip. Using Machine Learning and Remote Sensing to Track Land Use/Land Cover
Changes Due to Armed Conflict. Amsterdam: Elsevier, 2023. https://doi.org/10.1016/j.scitotenv.2023.165600; HAMAD, Rawa,
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forbids reckless or malicious actions that deplete or irreparably harm these assets. Some scholars
note that Article 55’s protections are limited to the specified property categories, excluding other
resources. * Nevertheless, by imposing these restrictions, Article 55 indirectly fosters sustainable
resource management, mitigating environmental degradation and preserving assets critical to the
socio-economic well-being of the occupied population, thereby supporting long-term stability and
recovery.

The Hague Regulations also establish state responsibility for violations, providing a framework
to address environmental harm indirectly. Article 3 of Hague Convention IV mandates that a
belligerent party violating the Regulations is liable to pay compensation and is accountable for acts
committed by its armed forces. This provision could encompass environmental damage arising
from breaches of Articles 23(g) or 55. Furthermore, Article 53 requires an occupying state to restore
or compensate for seized state-owned or personal property, potentially including environmental
resources. However, the Regulations’ enforcement mechanisms are limited. They lack provisions
for individual criminal liability and specific procedures for imposing civil penalties, constraining
the practical application of liability for environmental damage during armed conflicts.

2.2. The ENMOD Convention 1976

The ENMOD Convention represents an important instrument in international humanitarian law
designed to safeguard the environment during armed conflict. *° Catalyzed by global outrage over
the environmental devastation from U.S. defoliation campaigns during the Vietnam War and
concerns about emerging technologies capable of catastrophic environmental manipulation, the
treaty prohibits the hostile use of environmental modification techniques as weapons of war. %°
Unlike broader frameworks addressing incidental environmental damage, the ENMOD Convention
specifically targets deliberate manipulations of natural processes, establishing a narrowly defined
scope focused on preventing their use in hostilities.

Article I of the Convention delineates its core obligation, requiring State Parties to abstain from
military or hostile use of environmental modification techniques that cause widespread, long-
lasting, or severe effects as a means of destruction, damage, or injury to another State Party. *' This
prohibition extends to assisting, encouraging, or inducing any State, group of States, or
international organization to engage in such activities, thereby broadening the treaty’s preventive
ambit. * Article II defines environmental modification techniques as deliberate interventions in
natural processes that alter the Earth’s biota, lithosphere, hydrosphere, atmosphere, or outer space.
49 An associated Understanding illustrates potential consequences, including earthquakes,
tsunamis, ecological imbalances, or disruptions to weather patterns, ocean currents, or the ozone
layer.
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Legal Frameworks for Economic Transition in Iraq - Occupation under the Law of War vs. Global Governance under the Law
of Peace, 18 Transnat'l Law. 53 (2004). Available at: https://scholarlycommons.pacific.edu/globe/vol18/iss1/8.

4 UNITED NATIONS GENERAL ASSEMBLY. (1976). Convention on the Prohibition of Military or Any Other Hostile Use of
Environmental Modification Techniques. UN Doc. A/31/39.

46 SCHWABACH, Aaron. International Environmental Disputes: A Reference Handbook. Santa Barbara: ABC-CLIO, 2006. ISBN
9781851097784.

47 CONVENTION ON THE PROHIBITION OF MILITARY OR ANY OTHER HOSTILE USE OF ENVIRONMENTAL
MODIFICATION TECHNIQUES, (ENMOD)(1976). 1108 UNTS 151, 1976, Article I(1) Available at:
https://disarmament.unoda.org/enmod/.

48 Tbid, Article I(2).
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The Convention’s applicability rests on three critical criteria. First, the manipulation must be
intentional, distinguishing it from incidental environmental harm.*® Second, it must target natural
processes, such as geological or climatic systems. °* Third, the effects must meet a stringent
threshold, widespread (spanning several hundred square kilometers), long-lasting (enduring for
months, roughly a season), or severe (inflicting significant harm to human life, natural resources,
or economic assets). > Satisfaction of any one criterion triggers the prohibition, with no exception
for military necessity. However, the Convention permits peaceful applications, such as fog
dispersal to facilitate aircraft operations, provided they cause no prohibited harm. >3

The treaty unequivocally governs armed conflicts between State Parties, but its application to
non-State Parties or actors is less clear. A restrictive interpretation posits that the Convention
applies exclusively between State Parties, a stance rooted in the drafting history’s rejection of
proposals to establish erga omnes obligations applicable to all States. >* This approach incentivizes
ratification by ensuring non-parties cannot benefit without compliance. *° Alternatively, some argue
that non-State Parties may receive limited protection if a State Party violates Article I(2) by
encouraging or assisting prohibited activities.>® The Convention generally excludes areas beyond
State jurisdiction, such as the high seas, unless a State Party’s activities, like maritime operations,
are affected. *’

Despite its significance, the ENMOD Convention’s focus on deliberate, high-threshold
manipulation limits its scope, excluding incidental environmental damage during armed conflict.
%8 Enforcement, outlined in Article V, emphasizes consultation and cooperation to resolve disputes
rather than imposing direct liability. Suspected violations may be reported to the UN Security
Council for investigation, with State Parties obligated to assist affected States and cooperate in
mitigating harm. This cooperative framework underscores the Convention’s precautionary
approach to preventing environmental harm.

Finally, the ENMOD Convention constitutes a critical legal framework prohibiting the use of
environmental modification techniques as weapons in armed conflict. Reinforced by customary
international law, it reflects a global commitment to environmental protection. However, its narrow
focus on intentional, severe manipulations and reliance on cooperative enforcement mechanisms
constrain its applicability. While the Convention remains a cornerstone of environmental protection
in warfare, addressing incidental damage and strengthening enforcement may necessitate further
legal development.
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2.3. The 1977 Additional Protocol I

The 1977 Additional Protocol I to the 1949 Geneva Conventions establishes a legal framework
for protecting the natural environment during international armed conflicts, motivated by the
environmental devastation observed during the Vietnam War. > This protocol introduces targeted
provisions to mitigate environmental harm, reflecting an increasing acknowledgment of the
environment’s intrinsic value and its critical role in human survival and intergenerational equity.
Articles 35(3) and 55 form the core of this framework. Article 35(3) prohibits methods or means
of warfare intended or expected to cause widespread, long-term, and severe damage to the natural
environment, emphasizing the environment’s protection irrespective of direct human or
biodiversity impacts. Article 55(1) complements this by requiring care in warfare to prevent such
damage, particularly when it prejudices civilian health or survival, while Article 55(2) bans
environmental attacks as reprisals, reinforcing the protective regime. These provisions incorporate
the precautionary principle, restricting warfare methods with uncertain risks of serious or
irreversible environmental harm, and balance anthropocentric concerns with the environment’s
inherent value.

The obligations under Articles 35(3) and 55 bind States Parties to Protocol I, but their status as
customary international law is debated, affecting their universal applicability. Support for their
customary status includes their adoption in military manuals of States such as Argentina, Australia,
Canada, Germany, Kenya, New Zealand, Russia, Togo, the United Kingdom, and the United States,
and their codification as offenses in domestic laws of countries like Australia, Azerbaijan, Belarus,
Canada, Congo, Croatia, Germany, the Netherlands, New Zealand, and the United Kingdom. 61 The
ICJ’s advisory opinion on the Legality of the Threat or Use of Nuclear Weapons noted arguments
from several States that these provisions reflect customary law, suggesting a general duty to avoid
catastrophic environmental harm. ®2 The Rome Statute of the International Criminal Court further
aligns with this view by incorporating widespread, long-term, and severe environmental damage
into its war crimes framework. ® However, opposition, particularly regarding nuclear weapons,
persists. France, the United Kingdom, and the United States have consistently argued, through
military manuals and reservations to Protocol 1, that these articles apply only to conventional
weapons. * In the Nuclear Weapons Case, the ICJ suggested these provisions do not constitute
customary law for nuclear weapons, a position echoed cautiously in the 2000 NATO Bombing
Campaign Review, which noted Article 55’s potential customary status without firm endorsement.
% The ICRC’s Study on Customary International Humanitarian Law concludes that these
provisions are customary for conventional weapons but not for nuclear weapons due to persistent
State objections. %

The practical application of Articles 35(3) and 55 is constrained by their stringent cumulative
threshold of widespread, long-term, and severe damage. The ICRC commentary interprets the

59 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International
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“natural environment” broadly, encompassing flora, fauna, and climatic elements, but undefined
terms like “widespread” and “severe,” and “long-term” interpreted as spanning decades, limit
enforcement.®” Legal scholars note that this high threshold excludes incidental battlefield damage
or short-term environmental harm from conventional warfare, restricting the provisions’ scope. %
To ensure compliance, Protocol I establishes accountability mechanisms. Article 86 imposes
criminal liability on military superiors who fail to prevent or address breaches within their
authority, while Article 87 requires commanders to prevent, suppress, and report violations,
initiating disciplinary measures. Article 91 holds States Parties liable for violations by their forces,
including compensation obligations. These mechanisms incentivize precautionary measures to
minimize environmental harm.

Protocol I’s environmental protections differ markedly from those of the ENMOD Convention,
reflecting distinct drafting intentions. Protocol I's Articles 35(3) and 55 require cumulative
widespread, long-term, and severe damage, with “long-term” understood during the CDDH debates
as spanning decades, excluding typical battlefield damage. ®° In contrast, ENMOD’s prohibition is
disjunctive, triggered by widespread, long-lasting, or severe effects, with “long-lasting” defined as
months or a season. "%’ This makes Protocol I’s scope narrower, potentially covering chemical or
biological warfare but excluding nuclear conflict, as argued by NATO States.”? Both instruments
face limitations: Protocol I imposes minimal constraints on conventional warfare, while ENMOD’s
focus on intentional environmental modification limits its relevance to broader ecological harm.
Enforcement remains weak, exacerbated by disputes over customary status, notably from the
United States and United Kingdom. ”® Environmental advocates, frustrated by these gaps,
intensified reform calls after the Gulf Wars’ oil spills (1980—1988, 1990—1991), proposing a “Fifth
Geneva Convention.” " However, resistance from military powers resulted in the 1994 ICRC
Guidelines for Military Manuals, which offered no substantive progress and received tepid UN
General Assembly support. ”° Thus, while Protocol I laid a critical foundation for environmental
protection in international humanitarian law, its legacy is constrained by practical and political
challenges.

III. KEY PRINCIPLES OF ARMED CONFLICT: IMPLICATIONS FOR
ENVIRONMENTAL PROTECTION

IHL is grounded in fundamental principles that regulate the conduct of warfare, balancing
military objectives with humanitarian and environmental considerations. These principles, such as
limited warfare, military necessity, prohibition of unnecessary suffering, distinction, and
proportionality, provide a framework for ethical and legal constraints on military operations,

67 See The protection of the natural environment in armed conflict | How does law protect in war? - Online casebook.

8  SANDOZ, et.al.,Ibid, pp. 417.

6 PROTOCOL I, supra note 21, Arts. 35(3), 55.

70 UNITED NATIONS COMMITTEE OF THE CONFERENCE ON DISARMAMENT, Report to the General Assembly (1976).
UN Doc. A/31/27, Annex, Understanding to ENMOD, 1976.

I SOLF, Waldemar A. Article 55: Protection of the Natural Environment. The Hague: Martinus Nijhoff Publishers, 1982. ISBN
9789024726356SOLF, New Rules for Victims of Armed Conflicts: Commentary on the Two 1977 Protocols Additional to the
Geneva Conventions of 1949, 1982, pp.347.

2 Tbid., pp. 348.

3 HENCKAERTS, Jean-Marie, DOSWALD-BECK, Louise,Ibid., pp.143.

74 UNITED NATIONS ENVIRONMENT PROGRAMME, Protecting the Environment During Armed Conflict: An Inventory and
Analysis,2009, pp. 12.

5 INTERNATIONAL COMMITTEE OF THE RED CROSS, Guidelines for Military Manuals and Instructions on the Protection
of the Environment in Times of Armed Conflict (1994). UNGA Res. 49/50, 1994.
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including targeting and weapons use. They not only protect human life but also extend, directly
and indirectly, to environmental preservation during armed conflicts. This part critically examines
these principles, their legal underpinnings, and their implications for environmental protection,
highlighting tensions and ambiguities in their application.

3.1. The principle of limited warfare

The principle of limited warfare establishes that the means and methods of warfare are not
unrestricted, requiring a balance between military necessity and humanitarian considerations,
including environmental protection. Codified as early as the 1874 Brussels Declaration’® and
reinforced in Article 22 of the 1907 Hague Convention IV’ and Article 35(1) of the 1977 Protocol
I to the Geneva Conventions, this principle reflects a core tenet of IHL: warfare must balance
military needs with humanitarian limits. The 1874 Brussels Declaration (Article 13) first articulated
that the means of injuring the enemy are not unlimited, laying the groundwork for subsequent
codifications. The 1907 Hague Convention IV (Article 22) reinforced this by stating that
belligerents’ rights to choose means of warfare are restricted, emphasizing proportionality and
necessity. The 1977 Additional Protocol I (Article 35(1)) explicitly affirms that the methods and
means of warfare are not unlimited, extending this principle to environmental considerations
through Articles 35(3) and 55(1), which prohibit means or methods causing “widespread, long-
term, and severe damage to the natural environment.” These provisions aim to prevent ecological
harm that jeopardizes human survival or health, particularly in international armed conflicts.
Hence, the environmental implications are significant, as it restricts actions causing unjustified
ecological damage, such as deforestation or pollution, during armed conflicts. It recognizes that
armed conflict is a temporary state, and its conduct must not inflict harm beyond what is necessary
to achieve legitimate military objectives. For instance, while engaging enemy combatants is
permissible, targeting those who are injured or no longer pose a threat violates this principle.’® This
limitation extends to weapons, requiring states to ensure new armaments comply with [HL
obligations before deployment.”® However, the principle’s broad formulation raises questions about
its enforcement, as states may interpret “necessary” military actions subjectively, potentially
undermining its restrictive intent.

3.2. The Principle of Military Necessity

Closely related is the principle of military necessity, which permits measures essential to
achieving legitimate military objectives while prohibiting actions that exceed this scope. Closely
intertwined with the prohibition of unnecessary suffering, which bans weapons causing superfluous
injury beyond what is required to disable combatants, this principle indirectly supports
environmental protection during armed conflicts by restricting ecologically harmful armaments.
The central legal issue is how the principle of military necessity, alongside the prohibition of
unnecessary suffering, restricts the means and methods of warfare to protect the environment
during armed conflicts. Sub-issues include determining the extent to which military necessity

76 INTERNATIONAL CONFERENCE OF BRUSSELS, Project of an International Declaration Concerning the Laws and
Customs of War (1874).Available at: https://ihl-databases.icrc.org/en/ihl-treaties/brussels-decl-1874 (Accessed 04.07.2025).

7 CONVENTION (IV) RESPECTING THE LAWS AND CUSTOMS OF WAR ON LAND and Its Annex: Regulations
Concerning the Laws and Customs of War on Land (1907). Available at: https://ihl-databases.icrc.org/en/ihl-treaties/hague-
conv-iv-1907 (Accessed 04.07.2025).

78 Common Article 3, INTERNATIONAL CONFERENCE OF GENEVA, Geneva Conventions for the Protection of War Victims
(1949).

7 Protocol I, 1977: Article 36.
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justifies environmental harm, the principle’s indirect environmental benefits, its limitations in
prioritizing ecological protection, and the enforceability of these restrictions in conflict settings.
The 1863 Lieber Code, Article 14, defines it as actions indispensable for securing the ends of war,
excluding wanton destruction or cruelty.®? The 1907 Hague Convention IV, Article 23(g), prohibits
unnecessary property destruction, while Article 35(1) of the 1977 Additional Protocol I limits the
means and methods of warfare, tying necessity to proportionality and distinction. Customary IHL,
as articulated in ICRC Rule 70, further restricts actions to those proportionate to military objectives,
protecting civilians and the environment from excessive harm.®

3.3. The Prohibition of Unnecessary Suffering

The prohibition of unnecessary suffering complements military necessity by banning weapons
that cause superfluous injury or excessive harm. The 1868 St Petersburg Declaration established
this principle by prohibiting explosive projectiles under 400 grams, emphasizing that harm must
be limited to disabling combatants.®2 The 1907 Hague Convention IV, Article 23(e), explicitly bans
weapons calculated to cause unnecessary suffering, while Article 23(a) prohibits poisonous
weapons, such as chemical gases, due to their cruel and indiscriminate effects. The 1925 Geneva
Protocol reinforces this by banning asphyxiating and poisonous gases, reducing risks of
environmental contamination.®® Customary IHL extends these protections to weapons with severe
ecological impacts, indirectly safeguarding the environment. By restricting such armaments, IHL
mitigates environmental degradation. Yet, the principle’s focus on human suffering may limit its
environmental application, as ecological harm is not explicitly prioritized, revealing a gap in direct
environmental protections. Complementary frameworks bolster these protections. The 1976
ENMOD Convention prohibits environmental modification techniques with widespread, long-
lasting, or severe effects, aligning with necessity by restricting hostile environmental manipulation.
The International Law Commission’s 2022 Draft Principles on Protection of the Environment in
Relation to Armed Conflicts (PERAC), as mentioned earlier, urge states to limit environmental
harm to what is strictly necessary, though their non-binding nature limits their impact.

3.4. The Principle of Distinction

The principle of distinction, a cornerstone of international humanitarian law (IHL), obligates
parties to an armed conflict to differentiate between military and civilian targets, prohibiting direct
attacks on civilians or civilian objects.®* This principle, vital for protecting civilian life and
infrastructure, has adapted to modern warfare, particularly in urban contexts, and extends to
safeguarding the natural environment. By the late 1990s, legal scholars recognized the natural
environment as a presumptive civilian object under IHL treaties and customary law, entitled to

8 SCHINDLER, Dietrich, and TOMAN, Jifi,, eds. Laws of Armed Conflicts. Martinus Nijhoff Publishers Leiden/Boston, 2004.
ISBN 90-04-13818-8.

81 INTERNATIONAL COMMITTEE OF THE RED CROSS. Rule 70: Weapons of a Nature to Cause Superfluous Injury or
Unnecessary Suffering. Available at: https:/ihl-databases.icrc.org/en/customary-ihl/v1/rule70 (Accessed 03.07.2025);
INTERNATIONAL COMMITTEE OF THE RED CROSS. (2005). Customary International Humanitarian Law: Volume I,
Rules (J.-M. Henckaerts & L. Doswald-Beck, Eds., pp. 237-244). Cambridge University Press.

8 INTERNATIONAL MILITARY CONFERENCE OF SAINT PETERSBURG, Declaration Renouncing the Use, in Time of War,
of Explosive Projectiles Under 400 Grammes Weight. Saint Petersburg: ICRC, 1868. Available at: https:/ihl-
databases.icrc.org/en/ihl-treaties/st-petersburg-decl-1868 (Accessed 04 July 2025).

8 INTERNATIONAL CONFERENCE OF GENEVA, Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other
Gases, and of Bacteriological Methods of Warfare (1925).Available at: https://ihl-databases.icrc.org/en/ihl-treaties/geneva-gas-
prot-1925 (Accessed 03.07.2025).

84 Protocol I, 1977: Article 48.
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protection unless it qualifies as a military objective. 3 However, this protection is not absolute, as
environmental components, such as a forest concealing enemy forces, may become legitimate
targets if they meet the criteria outlined in Article 52(2) of Additional Protocol I (AP 1), a provision
reflecting customary IHL.

Article 52(2) defines military objectives as objects that, by their nature, location, purpose, or
use, make an effective contribution to military action and whose total or partial destruction, capture,
or neutralization offers a definite military advantage in the circumstances at the time. The term
“military action” refers specifically to the enemy’s war-fighting capabilities, requiring a direct
nexus between the target and combat operations. For example, a hill may qualify as a military
objective due to its strategic location, or a forest may be targeted if enemy forces use it for cover.
Conversely, environmental elements like air, soil, or underground water resources rarely contribute
directly to military action, retaining their civilian status and protection from attack. The
transformation of a civilian object, including the environment, into a military objective is neither
automatic nor frequent, as Article 52(2) establishes a high threshold, demanding a concrete and
perceptible military advantage, not merely hypothetical or political benefits. For instance,
exploiting natural resources for war-sustaining purposes or undermining enemy morale does not
suffice as a direct contribution to military action. 8

Even when an environmental component qualifies as a military objective, IHL imposes
additional constraints. The principle of proportionality prohibits attacks that would cause excessive
incidental harm to civilians or civilian objects, including the environment, relative to the
anticipated military advantage. Furthermore, Article 35(3) of AP I explicitly bans attacks intended
or expected to cause widespread, long-term, and severe environmental damage, regardless of the
target’s military status. This provision establishes an absolute prohibition on disproportionate
ecological harm, though its application hinges on subjective interpretations of “widespread,” “long-
term,” and “severe.” Additionally, the principle of distinction restricts the use of indiscriminate
weapons, such as chemical agents, which cannot be confined to military targets, offering further
environmental safeguards.

Despite these protections, the principle of distinction reveals limitations in addressing
environmental harm in modern conflicts. While the environment’s civilian object status provides a
baseline of protection, the flexibility in defining military objectives risks undermining this
safeguard, particularly when military and civilian objects are intermingled. The principle’s focus
on intentional targeting inadequately addresses collateral ecological damage, especially when
military objectives are broadly interpreted. The subjective nature of terms like “definite military
advantage” and the challenges of assessing environmental harm in real-time combat situations
further complicate enforcement. To enhance environmental protection, IHL would benefit from
clearer criteria for designating military objectives and stricter obligations to mitigate unintended
ecological consequences, ensuring the principle of distinction evolves to meet the complexities of
contemporary warfare.

3.5. The Principle of Proportionality
The principle of proportionality seeks to limit incidental harm to civilians, civilian objects, and
the natural environment during armed conflicts. Codified in Article 51(5)(b) of Additional Protocol

8 BOTHE, Michael. The Protection of the Environment in Times of Armed Conflict. German Yearbook of International Law, 34,
1991.pp. 54-62.
8 UNITED NATIONS ENVIRONMENT PROGRAMME. Supra note 74.
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I (AP I) (Protocol I, 1977), it prohibits attacks where the expected incidental damage to civilians
or civilian objects, including the environment, is excessive relative to the anticipated concrete and
direct military advantage. As a customary norm applicable to both international and non-
international armed conflicts®”, proportionality requires commanders to incorporate ecological
harm into their assessments. 3 However, its application faces significant challenges, particularly
in balancing immediate military objectives against often diffuse, long-term environmental
consequences. The absence of clear metrics for comparing tangible military gains with ecological
harm, which may manifest indirectly or over extended periods, complicates implementation. For
instance, destroying a military target like an electricity network may disrupt sewage systems,
causing water and soil contamination with far-reaching effects, such as deforestation or resource
depletion from refugee movements. 3 The San Remo Manual reinforces the need to consider such
indirect environmental impacts in proportionality assessments®, yet the principle’s flexibility
permits significant ecological destruction if justified by substantial military advantage, often
prioritizing operational goals over environmental preservation.”

Historical cases, such as the 2006 Lebanon conflict, where the bombing of the El Jyieh power
plant spilled 12,000 -15,000 tons of fuel into the Mediterranean Sea®, illustrate the subjective and
context-dependent nature of proportionality assessments. % The lack of an upper limit on
permissible collateral damage, provided the military advantage is deemed proportionate, raises
concerns about the foreseeability of secondary and tertiary environmental effects, such as species
extinction or ecosystem disruption. * NATO advocates pre-attack environmental assessments to
mitigate these risks®®, but differing priorities among belligerents and varying levels of ecological
awareness complicate consistent application. % The ICTY’s review of NATO’s 1999 campaign
further highlighted the commanders’ limited knowledge of a target’s environmental implications,
underscoring the principle’s reliance on foreseeability as a practical challenge. ¥

Complementing proportionality, Articles 35(3) and 55 of AP I impose an absolute prohibition
on methods or means of warfare expected to cause widespread, long-term, and severe
environmental damage, a customary rule setting an exceptionally high threshold. Interpreted as
damage spanning decades, covering hundreds of square kilometers, and causing serious ecosystem

87 Henckaerts and Doswald-Beck, Ibid, pp. 14.

8 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, 1996: para. 30, Available at:
https://digitallibrary.un.org/record/230996?7v=pdf (Accessed 04.07.2025).

8 UNEP, 2009, Ibid. pp. 13.

% SAN REMO MANUAL ON INTERNATIONAL LAW APPLICABLE TO ARMED CONFLICTS AT SEA(1994).Available at:
https://ihl-databases.icrc.org/en/ihl-treaties/san-remo-manual-1994 (Accessed 12 May 2025).

9 KALSHOVEN, Frits, ZEGVELD, Liesbeth. Constraints on the Waging of War: An Introduction to International Humanitarian
Law. 4th ed. Cambridge: Cambridge University Press, 2011. ISBN 9781107011663.

9 HULME, Karen, War Torn Environment: Interpreting the Legal Threshold (2004). ISBN: 978-90-47-40534-4.

9% UNITED NATIONS ENVIRONMENT PROGRAMME. (2007). Lebanon Post-Conflict Environmental Assessment. UNEP.
https://postconflict.unep.ch/publications/UNEP_Lebanon.pdf.

% BOTHE, Michael, BRUCH, Carl, DIAMOND, Jordan, JENSEN, David, International Law Protecting the Environment During
Armed Conflict: Gaps and Opportunities (2010). International Review of the Red Cross, Vol. 92, No. 879, 2010, 578. Doi:
10.1017/S1816383110000597.

9 Joint Doctrine for Environmental Protection (STANAG-7141, 2008).

% BOTHE, 1991: 54-62.

9 INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA. Final Report to the Prosecutor by the
Committee Established to Review the NATO Bombing Campaign Against the Federal Republic of Yugoslavia. The Hague:
ICTY, 2000. https://www.icty.org/x/file/About/OTP/otp_report nato_bombing_en.pdf.
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disruption®®, this standard is rarely met, even in cases like the 1991 Gulf War oil well fires. % The
cumulative criteria, widespread, long-term, and severe, limit the rule’s utility, prompting calls for
a lower threshold to address ecologically significant but less catastrophic harm'®, such as the
extinction of a single species. 1% In non-international armed conflicts, where environmental
damage is often localized, the threshold’s applicability is particularly questionable. The tension
between proportionality’s flexible assessments, which may tolerate significant ecological harm,
and the absolute prohibition’s stringent criteria reveals a gap in IHL’s environmental protections,
especially as scientific understanding of ecosystem interdependence grows. 1%

The principle of proportionality complements the principle of distinction by limiting collateral
damage when attacking military targets. However, IHL’s environmental protections remain
incidental, derived from rules primarily designed to safeguard human life. The recognition of the
environment as a civilian object marks progress, but its conditional status and the subjective nature
of proportionality assessments weaken practical impact. The anthropocentric focus of IHL,
particularly in AP I’s environmental provisions, prioritizes human health and survival, relegating
ecological harm to a secondary concern unless it directly affects populations. This framework
misaligns with international environmental commitments, such as the 1992 Rio Declaration and
SDGs 14 and 15, which affirm ecosystems’ intrinsic value. Historical and ongoing conflicts, from
the 1991 Gulf War to the Ukraine conflict, demonstrate how IHL’s human-centered approach limits
accountability for biodiversity loss and long-term environmental degradation, compromising
livelihoods and human rights beyond conflict zones. 1%

Finally, where specific wartime regulations on environmental issues are lacking, core customary
principles bridge these gaps, prohibiting actions in armed conflicts that cause significant
environmental harm, especially when they lack a clear or critical military purpose. Additionally,
the broader rules and principles of IHL provide a degree of environmental protection during armed
conflicts. From a sustainable development viewpoint, these laws emphasize the importance of
balancing the short-term and long-term consequences of warfare tactics and methods. If adhered
to, such protections could mitigate impacts on vulnerable civilian populations and conflict-affected
states, not only environmentally but also socioeconomically, reducing the burden of post-conflict
reconstruction.

IV. LEGAL REFORMS FOR ENVIRONMENTAL PROTECTION IN WARTIME

This section begins with the Nova Kakhovka dam as a case study, then explores four proposed
legal reforms through a qualitative approach, evaluating their theoretical merits, practical hurdles,
and capacity to bolster environmental protection in wartime. A two-pronged approach stands out:
tweaking current frameworks for quick wins while designing a bold, long-term overhaul. Drawing
on recent scholarship and judicial decisions, these reforms offer promising routes forward, though
their fate hinges on overcoming political pushback and enforcement gaps.

% DINSTEIN, Yoram. The Conduct of Hostilities Under the Law of International Armed Conflict. Cambridge: Cambridge
University Press, 2004. https://doi.org/10.1017/CB0O9781316389591.
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10.1017/S1816383110000597.
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4.1. Nova Kakhovka: A Case Study

On June 6, 2023, the Kakhovka Dam suffered a massive breach, draining its reservoir and
destroying the Kakhovka Hydroelectric Power Plant. The resulting flood displaced tens of
thousands, inundating villages and vast agricultural lands, while depriving hundreds of thousands
of drinking water and crippling irrigation systems, 94% in Kherson, 74% in Zaporizhzhia, and 30%
in Dnipropetrovsk.%* Environmental harm compounded the crisis: 150 tons of industrial lubricant
contaminated the Dnipro River, with twice that amount at risk, alongside pollutants from sewage,
gas stations, and pesticides, and dislodged landmines. The reservoir’s critical role in providing
cooling water for the Zaporizhzhia nuclear plant raised safety concerns, though mitigated by
alternative sources. Wildlife and flora across the affected region were entirely decimated, and large
volumes of potentially heavy metal-laden silt further polluted already compromised areas.®® These
impacts underscore the disaster’s profound ecological and societal consequences, posing
challenges for recovery and accountability.

This section examines the international legal framework governing the destruction of the Nova
Kakhovka dam amid the armed conflict between Ukraine and the Russian Federation. It primarily
addresses International Humanitarian Law and International Environmental Law, while
incorporating relevant aspects of International Criminal Law. This analysis is not exhaustive but
focuses on pathways to accountability for the environmental consequences of the incident.

The conflict qualifies as an international armed conflict under IHL, as defined by Common
Article 2(1) of the 1949 Geneva Conventions, which applies to any armed conflict arising between
states, regardless of formal recognition of war. This determination rests on objective criteria,
specifically the resort to armed force between states, which is evident here. Consequently, all four
1949 Geneva Conventions (GCs) and the 1977 Additional Protocol I (AP I) bind both Ukraine and
Russia as contracting parties.

In addition to treaty law, customary IHL applies, including rules restated in the 2020
International Committee of the Red Cross Guidelines on the Protection of the Natural Environment
in Armed Conflict (2020 ICRC Guidelines)'%, which synthesize customary norms in this domain.
The analysis also draws on the 2022 UN International Law Commission Principles on the
Protection of the Environment in Relation to Armed Conflicts (PERAC principles), to the extent
they reflect established international law. Under IHL, Article 56(1) of AP I prohibits attacks on
dams, if such attacks may release dangerous forces and cause severe civilian losses.?” Article 56(2)
specifies limited exceptions. This provision establishes that the special protection granted to dams,
dykes, and nuclear power stations under Article 56(1) can be lifted under narrowly defined
circumstances. For dams like Nova Kakhovka, the protection ceases only if three cumulative
conditions are met: (1) the dam is used for purposes beyond its normal function (e.g., water storage
or power generation), such as a military purpose; (2) it provides regular, significant, and direct
support to military operations (e.g., powering military facilities or enabling strategic operations);

104 MALYSHEVA, Natalia, HUROVA, Anna, Environmental Consequences of the Kakhovka H.P.P. Destruction in Ukraine:

Challenge and Opportunity for International Justice (2024). Journal of Environmental Law & Policy, Vol. 4, No. 4, 2024,

available at https://doi.org/10.33002/jelp040104 (Accessed 4 March 2025).
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kare-apo-tin-ydatinikatastrofi.10070631.htm (Accessed 6 August 2025).
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and (3) an attack on the dam is the only feasible means to stop this military support. These
conditions are stringent to ensure that such installations, which pose catastrophic risks if damaged,
remain protected unless their military use is clear and unavoidable.

An attack on a dam, such as the Nova Kakhovka Dam, raises significant concerns under IHL,
particularly regarding the principles of distinction, proportionality, precautions, and specialized
protections for installations containing dangerous forces, civilian survival objects, and the
environment. This analysis evaluates the legality of such an act, considering its potential
classification as a war crime and the obligations of an occupying power. Under the principle of
distinction, as outlined in Article 48 of API, only military objectives may be targeted. Article 52(2)
API defines a military objective as an object that, by its nature, location, purpose, or use, effectively
contributes to military action and whose destruction, capture, or neutralization offers a definite
military advantage. For a dam to lose its civilian object status, both criteria must be met. While its
destruction could theoretically impede enemy movements, if it does not effectively contribute to
military action, it remains a civilian object. If Ukraine destroyed its own dam to hinder enemy
advances, this might not violate distinction, as IHL does not prohibit a state from targeting its own
civilian objects. However, if deemed an attack, it could constitute a grave breach under Article
85(3)(c) API if conducted willfully with knowledge of excessive civilian harm, potentially
amounting to a war crime.

Proportionality, per Article 51(5)(b) API, prohibits attacks where expected incidental civilian
harm or damage to civilian objects is excessive compared to the anticipated concrete and direct
military advantage. The extensive downstream devastation to civilians and infrastructure caused
by the dam's destruction likely renders such an attack disproportionate, even if a military advantage,
such as disrupting an offensive, was anticipated. The scale of harm, affecting thousands in
unevacuated areas, suggests a violation under generous assumptions.

The principle of precautions, articulated in Article 57(1) API, requires constant care to spare
civilians and civilian objects during military operations, a broader obligation than attacks alone.
Article 58(c) API further mandates feasible precautions to protect civilian objects under a party's
control from attack effects. If Ukraine attacked a dam qualifying as a military objective, failure to
take such precautions could breach this obligation. Regardless of attribution, the broad scope of
precautions likely renders the act unlawful.

Article 56 API provides specialized protection for installations containing dangerous forces,
such as dams, prohibiting attacks that may release these forces and cause severe civilian losses,
even if the target is a military objective and the attack proportionate under general rules. The "may
cause" standard imposes a lower risk threshold than proportionality, and the severity of potential
civilian losses, exemplified by flooding risks to thousands, likely meets this threshold. If the dam
was attacked, it almost certainly violated Article 56, potentially constituting a grave breach under
Article 85(3)(c) API, with mens rea requirements aligning closely with disproportionate attacks.'%

As an occupying power, Russia’s obligations under Article 53 of Geneva Convention IV
prohibit property destruction unless absolutely necessary for military operations. Even if flooding
provided a military advantage, the high threshold of necessity, incorporating environmental
impacts, likely renders the act unlawful. Article 54 API protects objects indispensable to civilian

108 MILANOVIC, Marko, The Destruction of the Nova Kakhovka Dam and International Humanitarian Law: Some Preliminary
Thoughts (2023). EJIL: Talk!, 2023, available at https://www.ejiltalk.org/the-destruction-of-the-nova-kakhovka-dam-and-
international-humanitarian-law-some-preliminary-thoughts/ (Accessed 31 March 2025).
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survival, such as the reservoir’s water supply. Its drainage, imperiling food and water security,
breaches this absolute prohibition, with no exceptions applicable under occupation.

Environmental protections under IHL further complicate the analysis. Articles 35(3) and 55 API
prohibit methods of warfare causing widespread, long-term, and severe environmental damage.
Article 55(1) adds that such damage must prejudice population health or survival, while Article
35(3) imposes no such requirement. The cumulative threshold, widespread, long-term, and severe,
is demanding, with "long-term" interpreted as spanning decades. Reports of severe ecological
harm, including flooding of forests, projected desertification, toxin releases, animal losses, and
threats to protected areas like the Black Sea Biosphere Reserve, suggest this threshold may be met,
though the "long-term" element requires further evaluation. The ex ante assessment, based on
expected effects, indicates a likely violation. Additionally, Rule 1 of the 2020 ICRC Guidelines
requires due regard for environmental protection, though its customary status and applicability
warrant scrutiny. Customary IHL, per PERAC Principle 13(2a), prohibits using environmental
destruction as a weapon, and PERAC Principle 21 imposes obligations on occupying powers to
prevent significant environmental harm.

Russia’s failure to maintain the dam under occupation violates Geneva Convention IV’s
obligations to ensure public health and essential services.!®® Extraterritorial human rights
obligations, including the rights to life, private and family life (International Covenant on Civil and
Political Rights), and adequate living standards and health (International Covenant on Economic,
Social and Cultural Rights), further bind Russia to prevent such harm.

The Nova Kakhovka dam disaster not only exacerbates environmental degradation but also
undermines sustainable development efforts.*'? This breach is compounded by the International
Law Commission’s Draft Principles on the Protection of the Environment in Relation to Armed
Conflicts, which mandate post-conflict environmental assessment and restoration!!!, reinforced by
the ICJ’s Gabcikovo-Nagymaros Project judgment. 112 In that ruling, the ICJ affirmed states’ duties
to mitigate transboundary environmental harm!® a principle potentially violated in the Nova
Kakhovka incident. This duty, commonly known as the "no-harm rule" or principle of prevention,
constitutes a norm of customary international law. Its content is derived from a diverse array of
sources, including judgments of international courts and tribunals'*, state pleadings'®, diplomatic
correspondence, and decisions of international bodies such as the UN General Assembly.'!® The
rule’s substance, rooted in the obligation to prevent significant transboundary harm, is not static
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110 UNITED NATIONS WORLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT, Our Common Future (1987);
UNITED NATIONS GENERAL ASSEMBLY, Resolution 70/1 (2015). UN Doc. A/RES/70/1, 2015.

11 INTERNATIONAL LAW COMMISSION, Draft Principles on Protection of the Environment in Relation to Armed Conflicts
(2022). UN Doc. A/77/10, 2022.
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but evolves dynamically, with scholars identifying three developmental phases in its progression.'*’

This evolving nature underscores its adaptability to emerging environmental challenges, as
evidenced by its application in state practice and international legal discourse.

In the context of the Nova Kakhovka dam, the rule applies to the severe downstream flooding,
pollution, and ecological devastation in Ukraine, which undermine Sustainable Development Goals
(SDGs) 6 (clean water), 2 (zero hunger), and 15 (life on land). The disaster’s transboundary
impacts, such as contaminated water supplies, disrupted agriculture, and damaged ecosystems, fall
within the rule’s scope, which defines "significant" harm as serious, measurable, and often
irreversible effects.

However, applying the no-harm rule to the Nova Kakhovka case is complicated by the wartime
context. While primarily a peacetime norm, it can extend to conflicts if the harm is attributable to
a state, potentially intersecting with IHL, such as Article 55 of AP I. Determining state
responsibility requires fact-finding to establish control over the dam and intent or negligence, a
process likely necessitating ICJ or UN intervention. If a breach is proven, remedies include
cessation, reparation (e.g., compensation or restoration), and negotiations, as seen in Gabcikovo-
Nagymaros. Thus, the no-harm rule provides a legal framework to hold the responsible party
accountable for the transboundary environmental and humanitarian impacts of the Nova Kakhovka
disaster, despite evidentiary challenges in a conflict zone.

The destruction of the Nova Kakhovka Dam may constitute a war crime or crime against
humanity, contingent on the underlying conduct and perpetrators' mens rea, which remain
uncertain. It could qualify as a disproportionate attack irrespective of special protections under
IHL, and Ukraine has already initiated a domestic ecocide investigation under Article 441 of its
Criminal Code. Focusing on war crimes derived from Articles 54-56 of AP I, these prohibitions,
unlike the underlying IHL rules that apply regardless of military advantage, require proportionality
assessments: under Article 85(3)(c) of AP I, attacking works containing dangerous forces becomes
a grave breach if willfully launched knowing it will cause excessive civilian loss, injury, or damage
relative to anticipated concrete and direct military advantage, and resulting in death or serious
injury, conditions met here given observed impacts. Similarly, Article 8(2)(b)(iv) of the ICC Statute
criminalizes attacks causing widespread, long-term, and severe environmental damage only if
clearly excessive compared to overall military advantage, elevating the threshold beyond AP I. The
value of these specialized crimes lies primarily in their expressive specificity for international
accountability, potentially bolstering calls for recognizing ecocide internationally, rather than
relying on general disproportionate attack provisions. Given the dam's destruction's severe civilian
and environmental harms, the anticipated military advantage would need to be extraordinary to
justify proportionality, rendering a deliberate attack highly likely to qualify as excessive based on
limited case law precedents. In contrast, the starvation war crime under Article 8(2)(b)(xxv) of the
ICC Statute operates independently of proportionality, requiring that perpetrators deprive civilians
of objects indispensable to survival, such as the reservoir's water supply, with intent to starve
civilians as a method of warfare; no actual harm from deprivation need be proven. The mens rea
element is contested: a restrictive view demands specific purpose to weaponize civilian suffering
via denial of sustenance, whereas a broader interpretation, supported by scholarly analysis, treats
"starvation" as the act of deprivation itself, necessitating only purposive denial in a belligerent
context, even if aimed at combatants amid civilians or indiscriminately. Alternatively, if starvation

117 BRENT, Kerryn Anne. "The Certain Activities case: what implications for the no-harm rule?." Asia Pacific Journal of
Environmental Law 20, no. 1, 2017, pp. 28-56.
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implies an outcome, intent under Article 30(2)(b) of the ICC Statute encompasses oblique forms,
where perpetrators act with virtual certainty of resulting deprivation, aligning with ICC
jurisprudence unless overridden by crime-specific language; in this case, establishing such intent,
whether purposive or oblique, would hinge on evidence that the destruction targeted the water
source knowing civilian dependency would lead to starvation in the ordinary course.

The destruction of the Nova Kakhovka dam represents a profound violation of international law,
with severe humanitarian and ecological consequences. The incident likely breaches key IHL
provisions, including protections for dams under Article 56 of Additional Protocol I, prohibitions
on destroying objects indispensable to civilian survival, and safeguards against widespread, long-
term, and severe environmental damage. These violations, compounded by Russia’s obligations as
an occupying power and the customary no-harm rule, underscore the disaster’s illegality and its
impact on SDGs. The potential classification of the act as a war crime, particularly under the ICC
Statute, hinges on establishing intent and proportionality, though evidentiary challenges in a
conflict zone complicate attribution. Accountability requires robust fact-finding, potentially
through international mechanisms like the ICJ or ICC, alongside remedies such as cessation,
reparation, and environmental restoration. The Nova Kakhovka case highlights the urgent need for
stronger international norms to address environmental devastation in armed conflicts.

4.2. Reform agenda

The primary reform focuses on strengthening AP I and the ENMOD Convention. AP I’s Articles
35(3) and 55 prohibit methods or means of warfare intended or expected to cause widespread, long-
term, and severe environmental damage prejudicial to human health or survival, while banning
reprisals against the environment. This anthropocentric approach, linking ecological harm to
human welfare, permits interpretations that broadly prohibit environmental damage. The ENMOD
prohibits environmental modification techniques with widespread, long-lasting, or severe effects
as weapons, employing a disjunctive threshold less stringent than AP I’s cumulative standard, but
it is confined to intentional acts like inducing natural disasters, excluding incidental harm such as
industrial pollution. The Kakhovka Dam breach, potentially violating AP I, exposes these treaties’
shortcomings: AP I’s stringent threshold often demands decades-long damage, as noted in the
ICRC’s 2005 Customary International Humanitarian Law Study, while ENMOD’s narrow focus
on deliberate modification misses subtler practices and lacks applicability to non-state actors,
domestic damage, or international waters. 18 Weak enforcement mechanisms further limit both
treaties’ effectiveness.

The scholarship suggests targeted reforms.!!® Some authors propose integrating Islamic legal
perspectives with THL to strengthen environmental protection in Muslim-majority states.'?° Others
highlight that current IHL provisions are vague and have stringent applicability thresholds,
reducing their efficacy.'?! They advocate for the adoption of the ICRC’s 2020 Updated Guidelines.
Some authors critique AP I’s threshold as overly restrictive, advocating a redefinition of "long-
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(2024): 350-65. https://doi.org/10.1017/S1816383124000146.
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term" from decades to years to reflect modern ecological science, where localized damage can
cascade across ecosystems.?? Others suggest integrating the precautionary principle, articulated in
the ICJ’s 1996 Nuclear Weapons advisory opinion, to lower AP I’s bar, prioritizing proactive
protection amid uncertainty.’>®> For ENMOD, some authors recommend expanding its ambit to
incidental harm®?4, such as Ukraine’s industrial pollution, while others call for its extension to non-
international armed conflicts (NIACs) and non-state actors, given their growing role.!?®
Nevertheless, integrating IEL principles, such as the duty to prevent transboundary harm, could
enhance both treaties’ accountability mechanisms and reduce evidentiary burdens. 125

The International Law Commission’s 2022 Draft Principles on Protection of the Environment
in Relation to Armed Conflicts (PERAC), adopted by UNGA Resolution A/RES/77/104, provides
a flexible framework without necessitating treaty amendments. Its 27 principles, including
Principle 13(2) reaffirming AP I’s prohibition and Principle 17 referencing ENMOD, offer
interpretive guidance to ease thresholds via the “subject to applicable international law” clause. *?’
Proposals like the 2021 Stop Ecocide Foundation’s ecocide definition suggest amending the Rome
Statute to criminalize environmental harm, reinforcing treaty reforms with individual
accountability. 12

Implementing these reforms faces significant obstacles, as major powers, including the United
States and Russia, oppose stricter regulations, citing operational constraints, as seen in their AP |
reservations. Treaty amendments require broad consensus, often stalled by conflicting interests,
particularly in ongoing conflicts like Ukraine. 12 Interpretive frameworks like PERAC provide a
practical alternative, achieving similar goals without formal amendments. **° These reforms
support SDG 13 (climate action) by deterring destruction of carbon sinks and mitigating climate
impacts from industrial attacks, enhancing global resilience. 13! While formal amendments may
face resistance, customary and soft law developments, bolstered by PERAC and IEL integration,
offer feasible pathways to strengthen environmental protections in armed conflicts, aligning IHL
and ICL with 21st-century sustainability imperatives.

Second, this study advocates elevating environmental destruction to a "grave breach" under
Article 85 of Additional Protocol I (AP I) to the Geneva Conventions and revising Article
8(2)(b)(iv) of the Rome Statute to bolster the International Criminal Court’s (ICC) prosecutorial
capabilities, drawing inspiration from deterrence precedents like the Lubanga case.®? Currently,
AP I addresses environmental harm under Articles 35(3) and 55 but does not explicitly classify it
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Conlflict (2022). Journal of International Criminal Justice, Vol. 20, No. 1155, 2022.
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as a grave breach under Article 85, though it might fall under Geneva Convention IV’s Article 147
if deemed "extensive destruction... carried out unlawfully and wantonly."***Designating it a grave
breach would affirm environmental damage as a serious IHL violation, enhancing accountability.
Similarly, Article 8(2)(b)(iv) of the Rome Statute defines environmental damage as a war crime
when it is "widespread, long-term and severe" and '"clearly excessive" relative to military
advantage, but its high threshold and proportionality test limit prosecutions.'**Revising this
provision to ease these standards, potentially aligning it with AP I or incorporating the 2021 ecocide
proposal by the Independent Expert Panel, would strengthen ICC enforcement.**® Some scholars
suggest removing "overall" and "clearly" from the military advantage clause®*®, while others call
for broader IHL protections, reflecting a consensus on the need for reform despite no formal
amendment proposals.'®’ Practical challenges persist: amending AP I demands state consensus,
historically resisted by powers like the United States, and altering the Rome Statute requires a two-
thirds majority in the Assembly of States Parties, complicated by enforcement issues against non-
signatories, as seen in the Al Bashir case.'® Nevertheless, these reforms would advance SDG 16
by embedding environmental accountability in international law, reinforcing global justice

mechanisms, with the growing push for ecocide offering a complementary avenue to address these

gaps. 1%

Third, the study proposes reinterpreting the Martens Clause,**® a foundational principle in THL
articulated in the 1899 Hague Convention and reaffirmed in subsequent treaties like the 1949
Geneva Conventions and their 1977 Additional Protocols, to incorporate the precautionary
principle, thereby enhancing environmental protections during armed conflict.'** This Clause
ensures that in the absence of specific treaty provisions, populations and belligerents remain
protected by principles derived from established custom, the laws of humanity, and the dictates of
public conscience, a status widely recognized as customary.}*? The precautionary principle,
prominent in IEL and enshrined in Principle 15 of the 1992 Rio Declaration on Environment and
Development, mandates preventive action in the face of potential serious or irreversible harm
despite scientific uncertainty.’*®* Drawing on the ICJs reasoning in Pulp Mills, where the Court
emphasized environmental impact assessments and precautionary measures to prevent
transboundary harm amid uncertainty, the study suggests that belligerents should take affirmative
steps to avoid or mitigate ecological damage in armed conflict, even when scientific evidence is
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inconclusive.}*This reinterpretation would bolster the applicability of Article 8(2)(b)(xxv) of the
Rome Statute,” including water infrastructure, a tactic increasingly evident in conflicts like Syria
and Yemen, where such destruction exacerbates civilian hardship.'*® By integrating precaution, this
shift would lower the threshold for proving intent or foreseeability under Article 8(2)(b)(xxv),
compelling belligerents to anticipate and prevent harm to water systems, thus aligning with SDG
6 on clean water and sanitation by safeguarding critical civilian infrastructure essential for public
health and post-conflict recovery.1*® Further support emerges from the ICJ’s Certain Activities
Carried Out by Nicaragua in the Border Area , which reinforced the duty to prevent transboundary
harm, providing a legal basis for applying precaution in conflict settings.!*’ However, the ICJ’s
caution in North Sea Continental Shelf highlights a key challenge: customary law requires
consistent state practice and opinio juris, and fragmented state practice could undermine this
reinterpretation’s legal weight, especially given diverse military approaches to environmental
considerations.’*® Some scholars advocate integrating IEL principles into IHL via the Martens
Clause to address environmental uncertainty'*®, while others see it enhancing accountability for
ecological harm, aligning with SDG 16 (peace, justice, and strong institutions) by strengthening
legal mechanisms.’®® Fleck warns, however, that without uniform state practice, such an
interpretation risks lacking customary status, echoing North Sea Continental Shelf’s emphasis on
consistency.’® The ICRC’s 2020 Guidelines on the Protection of the Natural Environment in
Armed Conflict reinforce this normative shift by urging precautionary measures, offering practical
guidance for states.’® An unexpected dimension is the growing advocacy for ecocide as a
standalone crime under the Rome Statute, proposed by the Independent Expert Panel in 2021,
which could complement this reinterpretation by providing a broader framework for prosecuting
environmental harm, further supporting SDG 16.1° This proposal bridges IHL and IEL, ensuring
belligerents protect vital ecological systems like water infrastructure, aligns with SDGs 6 and 16
by promoting water access and justice, but its success hinges on overcoming the risk of fragmented
state practice to establish a robust customary norm.

The fourth and most ambitious element of the proposed reform agenda envisions the
establishment of an Environmental Protection Convention (EPC), drawing on the proven
frameworks of the Ottawa Convention and the UN Compensation Commission’s post-Gulf War
reparations system established in 1991 by UN Security Council Resolution 687.1%* This new treaty
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would explicitly prohibit military attacks on ecologically critical zones, such as dams, water
systems, and nature reserves, and impose binding obligations for post-conflict environmental
restoration, aiming to address the profound ecological devastation caused by modern warfare. The
destruction of the Nova Kakhovka Dam serves as a compelling case for this initiative.!® This
incident, which disrupted irrigation for half a million acres, endangered the Zaporizhzhia nuclear
plant’s cooling system, and left a legacy of chemical and bacterial pollution described as a “toxic
timebomb” could galvanize a UN General Assembly resolution to launch treaty negotiations, much
as public outrage has driven past environmental law reforms.® Existing IHL offers limited
protection: AP I under Articles 35(3) and 55 sets a high threshold for enforcement (all three
elements must be met simultaneously) making it extremely difficult to enforce in practice, often
requiring proof of foreseeability and extreme scale that rarely aligns with real-world incidents.The
ENMOD Convention is limited to prohibiting the deliberate use of environmental modification
techniques as a weapon, such as weather manipulation for hostile purposes, but it does not cover
collateral or incidental environmental damage, like the ecosystem fallout from events such as the
Nova Kakhovka dam destruction.’® The Rome Statute under Article 8(2)(b)(iv) criminalizes
intentional attacks causing excessive incidental environmental damage relative to military
advantage, but its high evidentiary standards, proportionality test, and focus on war crimes within
the ICC jurisdiction result in rare prosecutions, leaving most environmental harms unaddressed
Non-binding instruments, such as the PERAC and the ICRC 2020 Guidelines, offer progressive
recommendations, like designating protected environmental zones and addressing remnants of war,
but lack legal enforceability, creating persistent gaps in accountability, prevention, and
remediation.'®® Unlike the high cumulative barriers in AP I and the Rome Statute, the EPC could
introduce a more accessible standard for "particularly serious offences," defined as intentional,
unlawful acts causing destruction; irreversible, widespread, and substantial damage; or long-
lasting, widespread, and substantial damage to ecosystems, habitats, or environmental quality. This
disjunctive approach potentially reduces the evidentiary burden, enabling prosecution of incidental
harms that fall short of AP I's "severe" criterion but still devastate biodiversity, such as pollution
from military operations or habitat destruction in conflict zones.!*® By explicitly applying in "times
of peace and in situations of armed conflict, wartime, or occupation," it extends criminal liability
to wartime environmental damage, filling ENMOD's gap on non-intentional modifications and
providing a complementary layer to IHL that emphasizes criminal sanctions over mere
prohibitions. This aligns with non-binding efforts like the ILC's PERAC by making principles
enforceable, such as requiring states to prevent and remediate harm, while tying environmental
recovery to post-conflict peacebuilding, e.g., through restoration orders and corporate
accountability for conflict-related industries. The Ottawa Convention’s success in banning

1% SHUMILOVA, Oleksandra V., Environmental Effects of the Kakhovka Dam Destruction by Warfare in Ukraine. Science, 2025,
available at https://www.science.org/doi/10.1126/science.adk1855 (Accessed 21 March 2025).

1% FARRER, Martin, Destruction of Ukraine Dam Caused “Toxic Timebomb” of Heavy Metals, Study Finds (2025). The Guardian,
2025, available at https://www.theguardian.com/world/2025/mar/13/destruction-of-ukraine-kakhovka-dam-caused-toxic-
timebomb-in-rivers-study-finds (accessed 21 March 2025); NESLEN, Arthur, Ukrainian Scientists Tally the Grave
Environmental Consequences of  the Kakhovka Dam Disaster. Science, 2023, available at
https://www.science.org/content/article/ukrainian-scientists-tally-grave-environmental-consequences-kakhovka-dam-disaster
(accessed 10 March 2025).

157 ENMOD CONVENTION, Ibid.

158 ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT, Rome Statute of the International Criminal Court (1998).
2187 UNTS 90, 1998, Art. 8(2)(b)(iv).; INTERNATIONAL LAW COMMISSION, Draft Principles on Protection of the
Environment in Relation to Armed Conflicts (2022). UN Doc. A/77/10, 2022.

159 UNITED NATIONS GENERAL ASSEMBLY, Resolution 70/1 (2015). UN Doc. A/RES/70/1, 2015, 24.
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landmines through stigmatization and compliance mechanisms, and the UN Compensation
Commission’s precedent in securing reparations for Gulf War environmental damage, provide
models for an EPC’s structure, potentially incorporating the precautionary principle from the /CJ’s
Pulp Mills to mandate preventive action amid uncertainty.’®® However, securing broad support
poses a significant challenge, as evidenced by the Paris Agreement (2015), which, despite over 190
parties, faces implementation struggles due to divergent state commitments.’®! Defining
“ecologically critical zones” could spark contention, whether to include cultural sites or limit to
natural ecosystems, as noted in ILC discussions, and enforcement against non-state actors or non-
signatories, like Russia in Ukraine, mirrors difficulties seen in the Al Bashir case.®? Despite these
obstacles, the Nova Kakhovka disaster’s scale, termed an “environmental bomb” by Ukrainian
leadership, offers a potent catalyst for action, potentially driving a UN-led treaty process to advance
global sustainability and peace by protecting critical ecosystems and ensuring their restoration,
reinforcing the nexus between environmental health and lasting stability.'®3

Finally, this study highlights the urgent need to reframe environmental protection not as a
peripheral concern of ITHL, but as a core obligation tied to the survival of communities and
ecosystems alike. By embedding legal safeguards for ecosystems, lowering outdated thresholds for
harm, and advancing mechanisms for enforcement and restoration, this agenda seeks to realign the
international legal order with the interconnected aims of peace, justice, and sustainable
development. The law must evolve, not only to prosecute those who weaponize nature, but to
preserve the ecological foundations upon which peace and human security ultimately depend.

V. CONCLUSION

Armed conflicts and environmental degradation form a vicious cycle that undermines global
sustainability by exacerbating ecological and societal vulnerabilities. The escalation of conflicts,
from 69 in 2018 to 110 in 2022, amplifies direct environmental damage, through deliberate or
incidental destruction of critical infrastructure like dams, refineries, and ecosystems, and indirect
impacts, such as altered land use, weakened governance, and military carbon emissions.

The destruction of the Nova Kakhovka Dam reveals critical deficiencies in the international legal
framework governing environmental protection in armed conflicts. The incident likely violates key
provisions of IHL, which protects dams from attacks that may release dangerous forces, and those
which safeguards objects indispensable to civilian survival. It also breaches the customary no-harm
rule, undermining Sustainable Development Goals (SDGs) 6, 2, and 15. The disaster’s potential
classification as a war crime under the Rome Statute, particularly for disproportionate attacks or
starvation tactics, highlights the need for stronger accountability mechanisms, though evidentiary
challenges in conflict zones complicate attribution.

The proposed reform agenda addresses these gaps through four key measures: strengthening
Additional Protocol I and the ENMOD Convention by lowering evidentiary thresholds and
expanding their scope to incidental harms; elevating environmental destruction to a grave breach
under [HL and revising the Rome Statute to enhance ICC prosecutions; reinterpreting the Martens

160 INTERNATIONAL COURT OF JUSTICE, Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, 20 April 2010
(2010). ICJ Reports 14, 2010, para. 101.

161 PARIS AGREEMENT, Paris Agreement (2015). [2016] OJ L 282/4, 2015.

162 INTERNATIONAL LAW COMMISSION, Protection of the Environment in Relation to Armed Conflicts: Analytical Guide.
available at https://legal.un.org/ilc/guide/8_7.shtml accessed 31 March 2025.

163 BBC NEWS, What the Destruction of Kakhovka Dam Means for the Environment (2023). 2023, available at
https://www.bbc.com/news/science-environment-65849745 accessed 30 March 2025.
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Clause to incorporate the precautionary principle, ensuring proactive environmental protection; and
establishing an Environmental Protection Convention (EPC) to prohibit attacks on ecologically
critical zones and mandate post-conflict restoration. Drawing on precedents like the Ottawa
Convention and the UN Compensation Commission, the EPC would introduce enforceable
standards for environmental harm, addressing limitations in existing IHL and International
Environmental Law.

Despite challenges, including state resistance and enforcement against non-signatories, the
Nova Kakhovka disaster underscores the urgent need to reframe environmental protection as a core
obligation of IHL, integral to human security and global stability. By embedding robust legal
safeguards, easing outdated thresholds, and promoting restoration, these reforms align IHL and
International Criminal Law with 21st-century sustainability imperatives, ensuring accountability
for ecological devastation and preserving the foundations of peace and development.

KEY WORDS
Armed Conflict, Environmental Degradation, Global Sustainability, International Humanitarian
Law.

KLUCOVE SLOVA
Ozbrojeny konflikt, environmentdlna degradacia, globalna udrzatelnost, medzindrodné
humanitarne pravo.
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POCTIVY ZAMER V ODDLUZENI VE SVETLE NOVELY
C. 252/20241

HONEST INTENT IN DEBT RELIEF IN LIGHT OF
AMENDMENT NO. 252/2024

Tomas Moravec? - David Machad®
https://doi.org/10.33542/S1C2025-2-08

ABSTRAKT

Clanek zkouma instituty oddluzeni, které chrani véritele pred nepoctivosti dluznika a zda
schvalenou novelou insolvencniho zakona provedenou zdkonem ¢. 252/2024 Sb. jsou naplnény
deklarované cile. Tedy jak jsou zprisnény poZadavky pro radné plnéni povinnosti dluznika a jak
jsou posilena opatreni piisobici proti zneuziti institutu oddluzeni ze strany nepoctivého
dluznika. Vychodiskem je analyza judikatury Nejvyisiho soudu a Vrchnich soudii Ceské
republiky, na jejimz zakladé jsou definovana kritéria pPOsuzovani poctivosti zaméru v soudni
praxi a jejich vyvoj v case. Ddle je zkoumana povinnost vynakladat veskeré usili, které po
dluzniku v oddluzent lze spravedlivé pozadovat, k plnému uspokojeni pohledavek svych veritelu,
praktické dopady této povinnosti a jeji navaznost na pozadavek poctivosti zameéru dluznika.

ABSTRACT

The article examines mechanisms that protect creditors from debtor dishonesty in debt relief
procedure and evaluates whether the declared objectives have been achieved by the amendment
to the Insolvency Act enacted through Act No. 252/2024 Coll. Specifically, it explores how the
requirements for proper compliance with the debtor's obligations have been tightened and how
measures to prevent the misuse of debt relief by dishonest debtors have been strengthened. The
starting point is an analysis of the case law of the Supreme Court and the High Courts of the
Czech Republic, based on which criteria for assessing the honesty of intent in judicial practice
are defined, along with their development over time. Furthermore, the article examines the
obligation to make every effort reasonably required of a debtor in debt relief to fully satisfy the
claims of their creditors, the practical implications of this obligation, and its connection to the
requirement for the debtor's honest intent.

1. UVOD
Oddluzeni doznava pravidelné v upravé insolven¢niho zékona zna¢nych a podstatnych zmén
a posledni upravy byly ovlivnény i implementaci smérnice Evropské rady a Parlamentu

vvvvvv

ménily oddluZeni, a to zejména novelu z roku 2017, provedenou zakonem €. 64/2017 Sb., dale

Clanek byl zpracovany v ramci fedeni projektu Interni grantové soutéze Vysoké $koly ekonomické v Praze, IGA 43/2024
,.Dishonest intent in rehabilitation methods of prevention and resolution of insolvency®.
2 Doc. JUDr. Ing., PhD., Vysoka $kola ekonomicka v Praze, Fakulta mezindrodnich vztahti, Praha, Ceska republika
Prague University of Economics and Business, Faculty of International Relations, Prague, Czech Republic.
3 Mgr. Ing., Vysoka skola ekonomicka v Praze, Fakulta mezinarodnich vztahi, Praha, Ceské republika
Prague University of Economics and Business, Faculty of International Relations, Prague, Czech Republic.
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tzv. oddluzovaci novelu z roku 2019, provedenou zakonem ¢. 31/2019 Sb. a novelu z roku 2020
provedenou zdkonem ¢. 191/2020 Sb., kterd zrovnopravnila postaveni podnikajicich a
nepodnikajicich fyzickych osob. Posledni zasadni novela transponujici smérnici 2019/1023,
konkrétng ¢&lanky 20, 21, 23 a 24, je provedena zédkonem & 252/2004 Sb..* Tato novela
umozinuje fyzickym osobam se rychleji dostat z dluhové pasti, vratit se do legélni sféry
ekonomiky a znovu se zapojit do b&zného spole¢enského a hospodaiského Zivota.®

Diivodové zprava k novele provedené zakonem ¢. 252/2004 Sb. fadi mezi hlavni principy
novely zejména implementaci smérnice 2019/1023, zefektivnéni a zjednoduseni fizeni o
oddluZeni, zajisténi druhé sance pro vSechny poctivé dluzniky, zajisténi rovnych pozadavku pro
dluzniky, zptisnéni pozadavki na fadné plnéni povinnosti dluznika a posileni opatieni ptsobici
proti moznému zneuziti institutu oddluzeni ze strany nepoctivého dluznika. Ve slovenském
pravnim fadu byla smérnice implementovana zdkonem ¢. 111/2022 Z. z. o rieSeni hroziaceho
tpadku.®

Cilem c¢lanku je tak zkoumani, zda schvéalena novela provedena zdkonem ¢. 252/2004 Sb.
naplnila své principy, zejména jak zpfistiuje pozadavky pro fadné plnéni povinnosti dluznika a
jak posiluje opatfeni plisobici proti fadnému zneuziti institutu oddluzeni ze strany nepoctivého
dluznika.

V c¢lanku tak ovétujeme dveé hypotézy a to:

- 7e novela provedena zakonem ¢. 252/2024 Sb. zpiisiiuje pozadavky na fadné plnéni
povinnosti

- 7Ze posiluje opatieni plsobici proti zneuziti institutu oddluzeni ze strany nepoctivého
dluznika.

Pokladame si tak otdzku, zda jsou naplnény deklarované cile novely uvedené v diivodové
zprave ¢i nikoliv.

V ramci zkoumani vychéazime z ptfedpokladu, Ze hlavnim ochrannym instrumentem je
institut nepoctivého zaméru, ktery ma chranit véfitele a tento institut pisobi jako vstupni bariéra
do oddluZeni a nasledné ve spojeni s dalSimi ustanovenimi by mél byt kontrolnim
mechanismem pro plnéni povinnosti dluznika. V ¢lanku vychazime z metodologie, Ze uréime
principy a pravidla regulujici plnéni povinnosti dluznika a obranu proti zneuziti pied touto
novelou a porovname tyto principy a pravidla po piijaté novele s pravidly a principy
deklarovanymi v divodové zpravé k novele provedené zakonem ¢. 252/2024 Sb. To, Ze institut
poctivého zaméru ma byt pravé hraniénim urcovatelem uvadi i divodova zprava k novele
provedené zékonem €. 252/2024 Sb., jehoZ nedostatek ma legitimovat odchylky od mirnéjsiho
rezimu oddluZeni.

Nutno je upozornit, Ze odhadnuté riziko zneuziti insolvencni Upravy nema byt vysoké a ma
se pohybovat dle Evropska komise na urovni 4-6%.’

Mame za to, ze s ohledem na ptfechodnd ustanoveni zkoumani stavu pted novelou mize byt
piinosné pro pravni praxi, jelikoz s ohledem na provedenou reSersi literatury jsme dospéli
k zavéru, ze uvedené vyznamné ceské novely nejsou v odborné literatufe zkoumany.

Zakon ¢. 252/2024 Sb., kterym se méni zakon ¢. 182/2006 Sb., o ipadku a zptisobech jeho feseni (insolvencni zédkon), ve
znéni pozdgjsich predpist, zakon €. 99/1963 Sb., obcansky soudni fad, ve znéni pozdgjsich piedpisi, zakon ¢. 119/2001
Sb., kterym se stanovi pravidla pro pfipady soub&zné probihajicich vykont rozhodnuti, ve znéni pozdgjsich predpisi, zakon
¢.120/2001 Sb., o soudnich exekutorech a exekuéni ¢innosti (exekucni fad) a o zméné dalsich zékont, ve znéni pozdéjsich
predpist, a zakon €. 312/2006 Sb., o insolvencnich spravcich, ve znéni pozdéjsich predpis.

Vladni navrh zakona — snémovni tisk 491/0.

Srov. DOLNY, I. Testovanie iipadku a hroziaceho tipadku diznika z pohladu slovenského prdvneho poriadku. Studia
Turidica Cassoviensia, rok: 2023, ¢islo: 2, na stran¢ 4, DOI: 10.33542/S1C2023-2-01.

7 Srov. European Commission: Impact Assessment on a New Approach to Business Failure and Insolvency, s. 22. Dostupné
z: http://ec.europa.eu/smart-regulation/impact/(...)/swd_2014_0061_en.pdf. K evropské upravé: VARONA, F. et al.
Discharge and entrepreneurship in the preventive restructuring directive. International Insolvency Review, 2020, &islo 1,
s. 8-31. DOI: 10.1002/iir.1369.
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Dil¢im problémem splnéni oddluZeni po oddluzovaci novele se zabyva Rehacek, & ktery
zdiraziiuje povinnost dluznika vyvinout vesker¢é usili, které po ném lze spravedlivé pozadovat,
k plnému uspokojeni pohledavek svych véfiteli, a poté Kozéak a Zrast,® kteti dospivaji k zavéru,
ze mantinely pro soudni Givahu jsou €itelné a pomérné dobie vymezitelné. Oddluzovaci novelu
zkouma Strnad,’® kterou hodnoti kladng, ale ptedjima, Ze budou piijimany dalsi zmény.
Dvorakova po prtijeti oddluzovaci novely pfipomina, ze ,je to zejména véfitel, kdo ma
opravnéni, a dluznik je tou osobou, kterda ma z daného pravniho vztahu zasadni povinnost —
povinnost splnit sviij dluh. Dluh, ktery na sebe v dusledku své svobodné viile prevzal a k jehoz
splnéni se zavazal.“!! Vyvazenost prav a povinnosti mezi dluznikem a véfitelem v evropské
tipravé zkouma Jokubauskas.!?

Podminkami povoleni oddluzeni se zabyva Masek.’®* Komentafova literatura
k insolven¢nimu zakonu taktéz nezahrnuje zkoumanou problematiku a novelizovanou Gpravu
insolvenéniho zékona.!*

Autorem monografii tykajici se oddluzeni pfed novelami je Smolik.'® Oddluzeni podnikateli
zkouma Kurz. 16

K problematice ¢lanku ma nejblize ¢lanek zkoumajici poctivym zamér od Jirmaska,'’ ve
kterém je zkoumana rozhodovaci praxe a neni definovan pojem poctivého zaméru. Jirmasek
vymezil nékolik skutkovych podstat nepoctivého zameéru, pricemz zdlraznuje, ze je nutno tyto
skutkové podstaty zkoumat individualng. Tyto skutkové podstaty dle Jirmaska® spocivaiji:

- V ptedchozi trestné ¢innosti dluznika

- ve sjednani ptedinsolvenéni pajcky

- v neuvedeni dluhii v seznamu zavazkt

- V neuvedeni majetku v seznamu majetku

- v predinsolvené¢nim odklonéni majetku,

- V neuvedeni piijma dluznika

- vV zatajeni diivéjsi ipadkového fizeni

- V uzavieni darovaci smlouvy

- v neochot¢ platit vSechny dluhy

- V neochoté platit vyZivné.

Lze uzavftit, ze tyto skutkové podstaty vychéazeji z Gpravy oddluzeni, kterd se tykala
nepodnikateli, ale 1ze je vztdhnout 1 na dluZzniky podnikatele. U podnikatelll 1ze uvaZovat o
skutkové podstaté spocivajici v tom, Ze odkloni ¢ast pfijmt v disledku uzavieni smluv o
zprostifedkovani na jiné spiiznéné subjekty nebo bude dochézet k i€elovému navyseni naklada
¢1 odloZeni ptijml u dlouhodobych smluv.

8 REHACEK, O. Spinéni oddluzeni Bulletin advokacie, rok: 2019, &islo: 5, na strang 30.

KOZAK, J.; ZRUST, L. Spinéni oddluzeni podle novely - nové podminky, nové moznosti, nové otazky, Soukromé Pravo,

rok: 2019, ¢islo: 2, na strané 2.

STRNAD, Z. Desatero oddluzovaci novely, Komorni listy, rok: 2019, ¢islo: 1, na strané 23.

11 DVORAKOVA, V, Kam az povede lidskd benevolence aneb oddluzeni jako zbrasi dluznika na véritele, Bulletin advokacie,
rok: 2020, ¢islo: 5, na strané 29.

12 JOKUBAUSKAS, R. Discharge of Debts of Insolvent Entrepreneurs Under the Restructuring and Insolvency Directive,
Utrecht Law Reviev, rok: 2023, ¢islo: 1, s. 64—75 DOI: 10.5334/ujiel.606.

183 MASEK, J. Povoleni oddluzeni Bulletin advokacie, rok: 2019, &islo: 5, na strang: 28.

4 Srov. SPRINZ, P., IRMASEK, T., REHACEK, O., VRBA, M., ZOUBEK, H. a kol., Insolvencni zikon, 1. vydani, Praha:
C. H. Beck, 2019, ISBN: 978-80-7400-753-8. MORAVEC, T., KOTOUCOVA, JI. a kol. Insolvencni zikon, 4. vydani,
Praha, C. H. Beck 2021 ISBN: 978-80-7400-849-8. KOZAK, J. a kol. Insolvencni zikon. Komentdr, 5. vydani, ASPI, 2019
ISBN:978-80-7598-578-1.

15 SMOLIK, P. Oddluzeni v pravnim adu CR. 1.vydani Praha, C. H. Beck, 2016, ISBN 978-80-7400-617-3.

16 KURZ, P. Oddluzeni podnikatelii, Obchodni Pravo., rok: 2019, &islo: 3, na strang 27.

17 JIRMASEK, T. S poctivosti nejddl dojdes Pravni rozhledy, rok: 2015, &islo: 23-24, na strané 811.

18 JIRMASEK, T. S poctivosti nejddl dojdes Pravni rozhledy, rok: 2015, &islo: 23-24, na strané 811.
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Nepoctivy zamér je zkouman v nékterych zahrani¢nich upravach, zejména pifi zménach
legislativy.®

I1. POCTIVY ZAMER A STAVAJICi POVINNOSTI DLUZNIKA

Podle § 395 insolven¢niho zdkona nelze do oddluzeni vstoupit, je-li oddluZzenim sledovan
nepoctivy zamér. Posouzeni, zda dluznik zadajici o oddluzeni jednd poctivé, je logicky
navazano na hodnoceni skutecnosti, které se udaly v ur¢itém casovém ramci, zpravidla pred
zahajenim insolven¢niho fizeni az do rozhodnuti o povoleni oddluzeni. 20 Pokud by se tyto
skutecnosti projevily pozdéji, tj. od povoleni oddluzeni do schvalovani oddluzeni, povedou ke
zruSeni oddluzeni, a pfi osvobozovani dluznika od placeni jeho dluhti mohou zapfiCinit
neosvobozeni od placeni jeho dluhti. Pokud je vyddno usneseni o osvobozeni dluznika od
placeni jeho dluhd, tak Ize toto odejmout do uplynuti 3 let od vydéani tohoto usnesent.

Otazkou je, jak by méla byt posuzovana poctivost dluznika a v jakém vztahu je insolven¢ni
uprava poctivosti k obecné Gpraveé poctivosti v § 6 ObEZ a zda se uplatni slabsi citlivost k
aspektim socialni spravedlnosti je v rezimu podnikatelt.21 Poctivost je totiz objektivnim
meéftitkem jakéhokoliv jednani, nikoliv subjektivni pohled soudce ¢i jiné osoby na n¢.22
V insolven¢ni oblasti Jirméasek upozoriiuje na subjektivni vniméani poctivosti ze strany
jedince,23 pticemz se 1ze shodnout, Ze by se mé¢lo jednat o ¢estné, beztthonné, férové jednani.
Pro objektivizaci poctivosti mize byt otazkou, zda vyjit z teorie prava, Ze pravo mélo byt i
etickym minimem.24 Z takového pojeti by pak pravo mélo upravit ¢i vymezit nepoctivy zameér
¢i poctivost demonstrativné nebo by soudy mély vylozit tento neurcity pojem nepoctivého
zaméru. Girgis uvadi, ze dobra vira ma pfisnéjsi rezim, nez nepoctivost.25

Posuzovani n€kterych individualnich situaci i tak mize byt obtizené,26 jelikoz k posuzovani
dluZnika nelze pfistoupit mechanicky. Pfedepisovat soudu, prostfednictvim jakych prostredkil
ma zkoumat okolnosti pfipadu by taktéz odporovalo zdsadé¢ volného hodnoceni dikazi
zakotvené v ustanoveni § 132 o. s. .27

Rozhodovaci praxe je jednotnad v nazoru, potvrzeném rozhodnutim Nejvyssiho soudu ¢. j.
KSPH 55 INS 316/2008, 29 NSCR 14/2009-B-65 ze dne 28. 7. 2011, zvefejnénym ve Sbirce
soudnich rozhodnuti a stanovisek pod R 14/2012, ze zakonodarce zde zvolil konstrukci
generdlni klauzule, tedy obecného pozadavku na poctivost zdméru dluznika, doplnénou
demonstrativnim vyctem piipadi, kdy ma byt na nepoctivy zdmér usuzovano. Samotna

19 GIRGIS, J. A Generalized Duty of Good Faith in Insolvency Proceedings: Effective or Meaningless? Canadian Business
Law Journal, 2020, s. 111, Available at SSRN: https://ssrn.com/abstract=3726682.

2 JIRMASEK, T. S poctivosti nejddl dojdes Pravni rozhledy, rok: 2015, &islo: 23-24, na strané 811.

2 Usneseni NS CR ze dne 20.12.2017 sp.zn. 5 Cdo 777/2017.

2 PETROV, I, VYTISK, M., BERAN, V. a kol. Obcansky zdkonik. Komentdr. 2. vydani (3. aktualizace). Praha, C. H. Beck,
2024, ISBN: 978-80-7400-747-7.

2 JIRMASEK, T. S poctivosti nejddl dojdes Pravni rozhledy, rok: 2015, &islo: 23-24, na strand 811.

2 JELINEK, G. Die sozialethische Bedeutung vom Recht, Unrecht und Strafe. 2. Auflage. Berlin Verlag von o. Hiaring, 1908
s.45.

% GIRGIS, J. A Generalized Duty of Good Faith in Insolvency Proceedings: Effective or Meaningless? Canadian Business
Law Journal, 2020, s 113.

% JIRMASEK, T. S poctivosti nejddl dojdes Pravni rozhledy, rok: 2015, &islo: 23-24, na stran& 811 ,je oviem tieba mit na
paméti, ze o zpusob feSeni svého upadku oddluzenim typove zadaji i osoby, které si upadkovou situaci (nebo hrozici
upadek) ptivodily do jist¢ miry lehkomyslnym, marnotratnym nebo obecné malo zodpovédnym pfistupem ke svym
majetkovym zalezitostem (po€inaje tzv. fetézenim uveért a pijcek a konce tieba i utrdcenim penéz v hracich automatech),
ale v urdité fazi zivota (zpravidla ¢asové uzce propojené dobou zahajeni insolvenéniho fizeni) se rozhodly tento piistup
zmeénit a své ekonomické potize fesit smysluplnou cestou v insolvencnim fizeni. Je-li takova proména opravdova (o ¢emz
by se mél soud piesveédEit v insolvencnim fizeni ve vazbeé na vse, co v ném vyslo najevo ve fazich rozhodovani o navrhu
na povoleni oddluzeni a o schvaleni oddluzeni, a k ¢emuz v dob& po povoleni oddluzeni slouzi schiize véfitelt, které se
dluznik musi povinné tcastnit a zodpovédét vSechny dotazy piitomnych véfitelll, soudu i insolvenéniho spravce), neni
divod vylucovat dluznika a priori z rezimu oddluzeni.”

27 Usneseni NS CR z 30.ledna 2014, &.j. 29 NSCR 8/2012-B-49.
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generalni klauzule je normou s relativné neurcitou hypotézou, tedy normou, kdy zdkonodarce
zadna kritéria do textu zakona nenapsal a ponechal na rozhodovaci praxi insolven¢nich soud,
aby v konkrétnich pfipadech posoudily, zda jde o nepoctivy zdmér, a tak vlastné kritéria
posuzovani poctivosti zdméru postupné definovaly judikatorné.28

Mame za to, ze insolvencni nepoctivost naplni i jednani ve vztahu k vétitelim, které budou
odporovat 1 obecnym ustanovenim o poctivosti. Ve specifickych piipadech mize byt i rozdil
pii posuzovani osob fyzické osoby podnikatele ¢i nepodnikatele, kdyz pravé jednani
profesiondla mtze mit slabsi citlivost k aspektiim sociédlni spravedlnosti.

Insolvenéni zakon po celou dobu své ucinnosti obsahuje samostatné ustanoveni ukladajici
insolven¢nimu soudu zamitnout navrh na povoleni oddluzeni pro lehkomyslny nebo nedbaly
ptistup dluznika k plnéni povinnosti29. Insolvenéni zakon tak postihuje ve vSech fazich
rozhodovéani o oddluzeni jednak jednani dluznika proti insolvenénim pravidlim ve formé
nedbalosti, anebo ve formé umyslu, tedy nepoctivého zaméru. Souhrnné hodnoceni
jednotlivych nedbalosti mize zalozit (i ve spojeni s dalSim chovanim dluznika v pribéhu
insolvenc¢niho ftizeni) divodny ptedpoklad insolven¢niho soudu, Zze oddluzenim je sledovan
nepoctivy zamér.30 Poruseni povinnosti dluznika v insolven¢nim fizeni musi dosahovat urcité
intenzity, odtivodiujici predpoklad, ze oddluzenim sleduje nepoctivy zamér.31

Rozlisovani divodd pro zamitnuti navrhu na povoleni oddluzeni (pfipadné zruseni jiz
povoleného navrhu nebo neptiznani osvobozeni od povinnosti placeni zbytku dluhti, pfipadné
odejmuti tohoto osvobozeni) nabylo na vyznamu v souvislosti S novym znénim § 395 odst. 4
insolven¢niho zékona, které obsahuje zvlastni hmotnépravni uc¢inek rozhodnuti insolvenéniho
soudu znemoziujici uspesn¢ podat novy navrh na povoleni oddluzeni po dobu péti let od
pravomocného zjisténi nepoctivého zaméru téhoz dluznika. Toto ustanoveni bylo do
insolven¢niho zékona vlozeno zakonem ¢. 31/2019 Sb. s uc¢innosti od 1. ¢ervna 2019 a jeho
cilem dle divodové zpravy je Iépe chranit zdjem véfiteld pravé znemoZznénim opakovaného
podavani insolven¢niho ndvrhu, ktery by umoznoval nepoctivému dluzniku svlij zdmér 1épe
skryt.

Nejvyssi soud konstantné trva na pozadavku, aby pro aplikaci § 395 odst. 4 insolven¢niho
zakona byl nepoctivy zamér dluznika vyjadfen vyrokem soudniho rozhodnuti. Rozhodnuti
insolven¢niho soudu, ktera takovy vyrok neobsahuji, nejsou zptisobilym podkladem (diivodem)
pro zamitnuti nadvrhu na povoleni oddluzeni podle § 395 odst. 4 insolvenéniho zakona .32
Vylouceni postupu podle ustanoveni § 395 odst. 4 insolvenéniho zdkona nezbavuje insolvenéni
soud moznosti (a povinnosti) zabyvat se diivody, pro které insolven¢ni soud v predchozim
insolvencnim fizeni ndvrh na povoleni oddluZeni zamitl nebo oddluZeni neschvalil anebo jiz
schvalené oddluzeni zrusil, samostatné, v ramci zkoumani pfedpokladi pro povoleni oddluzeni
v rezimu § 395 odst. 1 pism. a) insolvenéniho zdkona.33

Pozadavek, aby hmotnépravni ucinek, ktery vyvoldva (vzhledem k § 395 odst. 4
insolvenéniho zékona) zamitnuti ndvrhu na povoleni oddluZeni, neschvaleni oddluZeni nebo
zruSeni schvaleného oddluzeni proto, ze Ize divodné piedpokladat, Ze dluznik sleduje navrhem
na povoleni oddluzeni nepoctivy zdmér, byl vyjadien vyrokem soudniho rozhodnuti, se uplatni
pro vSechna insolvenc¢ni fizeni vedend na majetek dluznika podle insolven¢niho zakona ve
znéni U€¢inném od 1. ¢ervna 2019.34

8 KRHUT, R. Poctivy zamér vV oddluzeni. Bulletin advokacie rok: 2012, &islo: 9, strana: 42.
2§ 1395 odst. 2 insolvenéniho zakona.

2 Usneseni NS CR z 31.ledna 2019, &j. 29 NSCR 41/2017-B-92.

3 Usneseni NS CR z 27.bfezna 2024, &.j. 29 NSCR 91/2023-B-69.

32 Usneseni NS CR z 31. ledna 2024, sen. zn. 29 NSCR 82/2023.

3 Usneseni NS CR z 27.bfezna 2024, &j. 29 NSCR 91/2023-B-69.

3 Usneseni NS CR z 28.biezna 2024, &.j. 29 NSCR 34/2024-B-39.
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11 DEKLAROVANE ZMENY V DUVODOVE ZPRAVE

Dutvodova zprava k novele provedené zakonem ¢. 252/2024 Sh. deklaruje, ze zpiisnuje
pozadavky pro fadné plnéni povinnosti dluznika a Ze posiluje opatieni pusobici proti fadnému
zneuziti institutu oddluzeni ze strany nepoctivého dluznika. V ramci odivodnéni by tyto
pozadavky mély byt naplnény Sirokym vyuzitim dovolenych vyjimek ze ¢lanku 23 odst. 1
smérnice 2019/1023, podle kterych dluznik miize byt vytazen z oddluzeni z diivodu jednani,
které spada pod institut nepoctivého zdméru a dluznikovi mize byt z tohoto divodu taktéz
¢asové omezena moznost vstoupit opétovné do oddluzeni. Dle divodové zpravy k novele
provedené zakonem €. 252/2024 Sb. se tak ma zvySovat diiraz na poctivost dluznika a maji byt
posileny mechanismy pisobici proti moznému zneuziti oddluzeni ze strany nepoctivého
dluznika.

Ve vztahu Kk ¢lanku 23 odst. 2 smérnice 2019/1023 se vyuziva vyjimky pro prodlouzeni
oddluZeni z divodu podstatného poruseni povinnosti dluznika, véetné informac¢ni povinnosti a
povinnosti poskytovat soucinnost. Pro piipad poruseni povinnosti ma jit rovnéz povolené
oddluzeni zrusit, a tim odepfit dluzniku osvobozeni od placeni zbytku dluht, a pokud k poruseni
povinnosti doslo po osvobozeni od placeni zbytku dluhii, mélo by byt mozno toto osvobozeni
od placeni zbytku dluhli ve stanovenych piipadech odejmout. Smérnice nadto umoziuje
Clenskym statim prodlouzit dobu trvani oddluzeni, pokud dluznik jednd necestné. Jako
necestné jednani mize byt posuzovan i vznik novych dluhi tésné pfed podanim navrhu na
oddluzeni.35 Smérnice stanovuje pozadavky na poctivost pouze na dluzniky, na rozdil od jinych
predpisi, které povinnost povinnosti stanovuji pro véfitele36 a v insolvenénim rezimu mize byt
promitnuta do odporovatelného pravniho jednani. Harmonizace evropského prava by méla
pfinést nizsi transakéni ndklady pro Gi¢astniky insolven¢niho tizeni.37

Tyto deklarované zmény jsou promitnuty do nékolika novelizovanych ustanoveni, pficemz
ustanoveni § 395 InsZ neni novelou upraveno. S ohledem na tuto skute¢nost tak bude nutno
posuzovat poctivost dluznika ve vztahu k ostatnim ustanoveni.

Podle ditvodové zpravy se poctivost a vaznost dluznika promita do ustanoveni § 136 odst. 3
a odst. 5 InsZ po novele provedené zakonem ¢. 252/2024 Sb., kdy je mozno srazet z piijmu
dluznika srazky, které budou pouzity na pokryti zdlohy na odménu a hotové vydaje
insolvencniho spravce nalezici za obdobi do schvaleni oddluZeni.

V piipad¢€, ze nebudou provadény srazky za ucelem thrady zalohy na odménu a hotové
vydaje insolvencniho spravce alespon v minimalni vysi stanovené provadécim predpisem dle §
136 odst. 5 InsZ, jedna se o piekazku branici schvaleni oddluzeni.

V ramci diivodové zpravy neni predpokladano, Ze bude zneuZito ustanoveni § § 395 odst. 1
pism. b) InsZ, které¢ umozinuje dluznikovi ucinit zdvazny pftislib, Ze uhradi minimalni splatku,
I v piipadé, Zze zakonem ur¢enou mésicni splatku neni mozné srazit z ptijmu dluznika a za
podminky, ze nesmi byt ohroZzeno uspokojovani zédkladnich hmotnych potieb dluznika nebo
osob na n¢&j odkazanych vyzivou. Lze tak dovodit, Ze pfi zneuziti tohoto ustanoveni se bude
jednat o nepoctivy zamér, piicemz lze predpokladat, ze toto riziko miize hrozit u dluzniku, ktefi
maji nedanéné piijmy.

% RAMMESKOW in PAULUS, Ch. a DAMMANN, R.. European preventive restructuring: Article-by-article commentary
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2021, ISBN: 9781509938810 str. 261. Také VARONA, F. et al.
Discharge and entrepreneurship in the preventive restructuring directive. International Insolvency Review, 2020, &islo 1,
s. 16. DOI: 10.1002/iir.1369.

% Srov. STANESCU, C. G. The impact of the credit servicing directive on regulating abusive informal debt collection in the
European Union: A step forward or a missed opportunity? Journal of European Consumer and Market Law, 2023, p. 15.

87 GHIO, E. et al. Harmonising Insolvency Law in the EU: New Thoughts on Old Ideas in the Wake of the COVID-19
Pandemic. International Insolvency Review, 2021, Issue 3 str. 427-459. DOI:10.1002/iir.1432.
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S ohledem na pfedejiti moralnimu hazardu, je prodlouzena doba, kdy lze benefitovat ze
zkraceného 3 letého oddluzeni, pfi dalsi insolvenci na 20 let. Pokud ub&hne doba kratsi, bude
oddluZzeni trvat 5 let, pfi¢emZ se ma jednat o vychovny ucinek novely.

Pti posuzovani dluznika, zda vykonava ptiméfenou vydélecnou ¢innost, bylo pfistoupeno
k analogické upravé podle ustanoveni § 903 Ob¢Z tykajici se vyzivného a moznosti aplikace
ptislusné pravni Gpravy. Cilem této zmény je, aby dluznik v oddluzeni splacel adekvatni castky
a nesnizoval své pfijmy. M¢lo by tak byt taktéz zajisténo plnéni povinnosti v ustanoveni § 412
odst. 1 pism. a) a h) InsZ, tj. povinnost vykonavat ptfiméfenou vydélecnou ¢innost a povinnost
vynalozit veskeré spravedlivé pozadovatelné usili k plnému uspokojeni pohledavek véfiteli.
To je promitnuto i do povinnosti spolupracovat s Uradem prace a Gpravy vyvratitelné pravni
domnénky, ze dluznik neplni své povinnosti, pokud nepozada o zapsani do evidence uchazeci
0 zaméstnani, vezme svou zadost zpét nebo byl-li dluznik z této evidence pravomocné vytazen.
Tato povinnost mifi jen na dluzniky nepodnikatele nebo dluzniky, ktefi v diisledku upadku
ukon¢ili svou podnikatelskou ¢innost.

Dalsi sankéni ustanoveni mé byt v ustanoveni § 412 odst. 2 InsZ, podle kterého pokud
dluznik neposkytne sou¢innost, nebude mu podle ustanoveni § 414 InsZ ptiznano osvobozeni
od hrazeni zbytku dluhti.

Podle ustanoveni § 417 odst. 2 pism. b) InsZ je insolven¢ni soud opravnén pfiznané
osvobozeni od hrazeni dluhli odejmout, jestlize vyjdou najevo okolnosti, z nichz Ize diivodné
predpokladat nepoctivy zamér.

IV.ZHODNOCENI ZMEN PROVEDENYCH ZAKONEM C. 252/2024 SB.

Zakon €. 252/2024 Sb. provadéjici smernici 2019/1023 zkracuje lhiitu pro splnéni oddluzeni
Z 5 na 3 roky, pficemz akcentuje, Ze by

- mél zpfisnit poZadavky na fadné plnéni povinnosti dluZznika

- mél posilit opatieni pasobici proti zneuziti institutu oddluzeni ze strany nepoctivého
dluznika.

Schvéleny zédkon neméni ni¢eho na definici poctivého zaméru, pficemz se stale jedna o
naplnéni hypotézy s neurcitou pravni normou. S ohledem na vy§ uvedené je nutno zdiiraznit,
Ze poctivy zamér je nutno hodnotit vécné a Casové.38

Vzhledem k upraveni povinnosti dluznika a moznosti odejmout osvobozeni pro placeni
zbytku dluhi z divodu nepoctivého zaméru, lez uvazovat, Ze by tuto hypotézu mohli naplnit
situace, kdy dluznik porusuje své povinnosti, a tudiz nejedend ani Cestné. Zejména ze dluznik
nevynalozi usili, aby usiloval o pfiméfeny pfijem, nebo je-li dluznik nezaméstnany, naplni
vyvratitelnou domnénku, ze vezme zpét ¢i nepoda zadost o zafazeni do evidence uchazecii o
zaméstnani vedené Utadem prace ¢i neposkytuje souéinnost insolvenénimu spravci.

Lze dovodit, Ze tyto diivody bude mozno vztahnout i na vstupni kritérium poctivého zaméru
do oddluzeni, a pokud dluznik nebude usilovat o pfijem, nebude poskytovat insolven¢nimu
spravci sou¢innost ¢i nebude usilovat o zamé€stnani, nenaplni poctivy zdmér a insolvencni navrh
by mél byt zamitnut.

V ramci deklarovanych zpfisnujicich pozadavka se zde objevuji nové povinnosti, které
spocivaji v povinnosti vynakladat veskeré usili, které po ném lze spravedlivé pozadovat, k
plnému uspokojeni pohledavek svych vétiteli a zda vykonava pfiméfenou vydélecnou ¢innost
a poskytovat soucinnost v rdmci dosud nezpenézeného majetku. Posuzovani, zda se dluznik
podnikatel vzdal vyhodnéjsi vydéle¢né ¢innosti ¢i zda nepodstupuje nepiiméeiend rizika bude
mozné hodnotit v mantinelech teorie podnikatelského usudku.

38 Srov. SMOLIK, P. Oddluzent v pravnim #adu CR. 1.vydani Praha, C. H. Beck, 2016, ISBN 978-80-7400-617-3, také
SPRINZ, P., JIRMASEK, T., REHACEK, O., VRBA, M., ZOUBEK, H. akol., Insolvencni zdkon, 1. vydani, Praha, C. H.
Beck, 2019, ISBN: 978-80-7400-753-8.
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Nov¢ pfijata koncepce apriorniho stanoveni predpokladané miry uspokojeni pohledavek jiz
pti schvalovani oddluzeni a naslednd pribézna kontrola jejiho pravdépodobného splnéni ze
strany insolven¢niho spravce prispiva k vyssi predvidatelnosti vysledku rozhodovani soudu
ohledn¢ osvobozeni dluznika od povinnosti placeni zbytku pohledavek na konci oddluzeni a
obecné k vyS§i mife pravni jistoty pro dluznika a jeho véfitele. Pokud dluznik splni
predpokladanou miru uspokojeni nezajisténych véfiteld stanovenou, svéd¢i mu vyvratitelna
pravni domnénka usnadnujici dokazovani skutecnosti, ze fadn¢ plnil své podstatné povinnosti
v oddluzeni. Zarovenn by méla motivovat dluznika k fddnému plnéni povinnosti vynalozit
veskeré usili, které po ném lze spravedlivé pozadovat, k plnému uspokojeni pohledavek svych
vetitel.

V ramci posilujicich opatfeni proti zneuziti oddluzeni ze strany nepoctivého dluznika Ize
usuzovat, Ze se ma jednat o novelizované divody, pro které Ize neptiznat osvobozeni od placeni
zbytku dluht ¢i toto osvobozeni zrusit. Z pohledu ditvodové zpravy se jedna i o Upravu srazek
po zahajeni insolven¢niho fizeni ve prospéch insolvencniho spravce.

Judikaturu Nejvyssiho soudu pfi posuzovani poctivosti zdméru dluznika v oddluzeni lze
hodnotit jako ustdlenou a konzistentni. Urity posun je mozné sledovat pravé v tom, ze
nepoctivy zamér spatiuje 1 v situaci, kdy dluznik nesleduje co nejvyssi uspokojeni svych
vetiteld. 39 Otazkou je, jak budou insolvencni soudy posuzovat poctivost ekonomické nabidky
dluznika vi¢i vétitelim pti posouzeni, zda dluznik vykonava pfimétenou vydélecnou ¢innost
nebo zda usiluje o ziskdni pfijmu a zda vynaklada veskeré usili, které po ném lze spravedliveé
pozadovat, k plnému uspokojeni pohledavek svych véritelti dle § 412 odst. 1 pism. a) a h)
insolvenéniho zédkona. Mame za to, Ze tato otdzka zejména nabude na vyznamu u dluzniku
podnikateli.

Toto posuzovani ekonomické nabidky dluZznika vici vétitelim miiZze byt problematické pti
posuzovani fyzickych osob podnikateld a zejména v situaci, kdy dojde ke snizeni piijmi a
uspokojeni véfiteli v disledku vnéjSich udalosti. Mame za to, Ze pii hodnoceni sniZeni
ekonomické vykonosti dluznika fyzické osoby podnikatele bude mozno analogicky vyuzit
pravidlo podnikatelského usudku a pokud dluznik nepodstoupil nepfimétend majetkova rizika,
ucinil informované rozhodnuti, ale ekonomicky vysledek se nedostavi a plni-li zakladni
parametry oddluZeni, nemélo by se jednat o nepoctivé jednani.

Dovozujeme, ze by dluznik mél jednat s nezbytnou loajalitou ve prospéch véfiteld a pfi
vykonu podnikatelské ¢innosti by mél postupovat s potfebnymi znalostmi a peclivosti.40 Ceské
soukromé pravo konstruuje povinnost péfe Fadného hospodaie a navazujici pravidlo
podnikatelského tsudku pouze pro ¢lena voleného organu, nikoliv pro podnikatele — fyzické
osoby.41 Insolven¢ni zakon pak podnikajici fyzické osobé, jejiz upadek je fesen oddluzenim,
ukladé povinnost k maximalizaci ekonomického zisku. Jako ur€ity korektiv této povinnosti 1ze
vnimat zakaz podstupovat nepfiméfend majetkova rizika v § 412 odst. 4 insolven¢niho zdkona.
Lze argumentovat, Ze tato povinnost v sob¢, analogicky s pravidlem podnikatelského usudku,
zahrnuje 1 povinnost jednat informovang, v obhajitelném zajmu majetkové podstaty a
s nezbytnou loajalitou. V ramci upravy de lege ferenda by bylo vhodné pravidlo obdobné
podnikatelskému tsudku vyslovné zakotvit pro podnikajici fyzické osoby, jejichz tpadek je
feSen oddluzenim a analogicky s prokazovanim péce fadného hospodaie pienést dikazni
biemeno v ptfipadé¢ pochybnosti o fadném plnéni povinnosti vynalozit usili k uspokojeni
véritelti v oddluzeni na podnikajiciho dluznika. Nutno upozornit, Ze tento standard péce by bylo
nutno uplatiovat diferencované, pokud by se na daného podnikatele nevztahoval specialni vyssi
standard péce. Druhou moZnosti je uplatnéni vyvratitelnd pravni domnénka nepoctivého

39 Usneseni NS CR z 31.ledna 2024, &.j. 29 NSCR 58/2023-B-50.
40 Srov. § 5 odst. 1 Ob&Z.
4 Srov. § 159 odst. 1 Ob¢Z a § 51 odst. 1 zdkona o obchodnich korporacich.

https://doi.org/10.33542/S1C2025-2-08 155


https://doi.org/10.33542/SIC2025-2-08

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 13.2025, No.2

zaméru v pripad¢ nedodrZeni standardi odborné péce analogicky s upravou odpovédnosti za
Skodu.42 Ze smérnice 2019/1023 nevyplyva, ze by takové postupy nebyly eurokonformni.

V praxi se muze jednat o ucelové snizovani piijmu ze strany dluznika, a to pfedevsim v dob¢
pied podanim névrhu na povoleni oddluzeni. Racionaln¢ uvazujici dluznik mize byt veden
zdmeérem ,testovat™ jaka mira uspokojeni vétiteli by jesté postacovala ke splnéni cile, tj.
osvobozeni od povinnosti placeni pohledavek. Limitem této racionality by méla byt prave
poctivost.

Nové vlozené ustanoveni § 412 odst. 4 insolvencniho zakona uklada insolven¢nimu soudu
vzit v ivahu schopnosti, moznosti a majetkové poméry dluznika, které dle divodové zpravy
zamérn¢ vychazi z ustanoveni § 913 obcanského zakoniku, ktera stanovuje kritéria pro urceni
rozsahu vyzivného. Deklarovanym cilem je, aby bylo mozné vyjit ze stejnych teoretickych
vychodisek, navdzat na zkuSenosti soudl z této oblasti, na rozsédhlou judikaturu, vcetné
sjednocujicich rozhodnuti vysSich soudt, i na jiz existujici literaturu, kterd se danou
problematikou zabyva.

Lze tak mi za to, Ze vradmci hodnoceni dokazovani bude nutno zkoumat subjektivni
podminky u dluznika, které budou spocivat v dluznikové zdravotnim stavu, vzdélani a
kvalifikaci a také dosavadnim zptsobu zivota.43 Tyto subjektivni podminky pak ovliviiuji vysi
pfijmu a zivotni néklady, které dluznik vynaklada v souvislosti se zdravotnim stavem. Vedle
subjektivnich podminek je nutno zohlednit i objektivni podminky, které spoéivaji v situaci na
trhu prace a ovliviluji potencialni ptijem dluznika.44 Nelze pak opomijet zjistovani negativnich
vlivi, které mohou spocivat v praci na ¢erno, ale i odménovani zaméstnance naturalni plnénim,
napft. bydlenim zadarmo ¢i pouzivani firemnich karet.45

Literatura zmifiuje i problematické zjistovani piijml u podnikateld ve vztahu k vyZzivnému,
u kterych mize byt situace nepiechledna a je nutno zjistovat tidaje zejména z danovych pfiznani,
ucetnich zavérek, vypist z bankovnich pfijmu, soupist zasob ¢i poctu zaméstnancti a vysi jejich
piijmt.46V navaznosti na § 412 odst. 4 insolven¢niho zakona byla uvefejnéna Informace
Ministerstva spravedlnosti pro vyhodnocovani ptijmového potencialu dluznika v oddluzeni47,
dle které je pozadavek na vyuzivani piijmového potencidlu jednim z opatieni vedoucich k
dosahovani vyssSich (adekvétnich) piijmi, respektive opatfeni plisobicich proti moznému
zneuziti institutu oddluzeni ze strany nepoctivych dluznikd.

Insolvenc¢ni spravece by mél pii hodnoceni piijmového potencidlu konkrétniho dluZznika
provést individualizovany priizkum relevantniho pracovniho trhu a zpracovat srovnani aktualni
vydélecné ¢innosti dluznika s n€kolika nejvhodnéj§imi pracovnimi piileZitostmi nabizenymi na
relevantnim trhu prace, a to nejen v oboru dluznika, ale 1 v obecné dostupnych profesich. Dale
lze vyuzit specializovaného néstroje pro vyhodnocovani piijmového potencidlu dluZznika
v oddluzeni, ktery je rovnéz zpfistupnény na strankdch Ministerstva spravedlnosti.48
Prostfednictvim tohoto nastroje lze vyhledat statistické udaje o piijmech fyzickych osob
s podobnymi demografickymi udaji jako dluznik (pohlavi, vék, vzdélani a obor ¢innosti).

Otéazkou je, do jaké miry lze pfi stanoveni pfijmového potencialu u podnikajiciho dluznika
ptihlizet ke statistickym Udajim o piijmech osob s podobnymi demografickymi udaji.

42 Srov. 2912 odst. 2 Ob&Z.

43 Srov. PETROV, J., VYTISK, M., BERAN, V. a kol. Obcansky zdkonik. Komentdr. 2. vydani (3. aktualizace). Praha, C. H.

Beck, 2024, ISBN: 978-80-7400-747-7 (§ 913).

K pontencialnimu piijmu srov. usneseni Cpjn 204/2012.

4 Srov. PETROV, J., VYTISK, M., BERAN, V. a kol. Obcansky zdkonik. Komentdr. 2. vydani (3. aktualizace). Praha, C. H.
Beck, 2024, ISBN: 978-80-7400-747-7 (§ 913).

4% Srov. PETROV, J., VYTISK, M., BERAN, V. a kol. Obcansky zakonik. Komentar. 2. vydani (3. aktualizace). Praha, C. H.
Beck, 2024, ISBN: 978-80-7400-747-7 (§ 913).

47 https://insolvence.justice.cz/prijmova-potencialita-dluznika/ (citovano dne 10.11.2024).

48 https://insolvence.justice.cz/prijmova-potencialita-dluznika/ (citovano dne 10.11.2024).

44
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V konkrétnich ptipadech by to mohlo vést k tomu, ze ke splnéni oddluzeni by dluznik byl
fakticky nucen ukoncit nebo prerusit podnikani a pfijmout zaméstnani odpovidajici jeho
schopnostem, pokud by to vedlo k vyrazné vyssi mife uspokojeni véfiteli. Pozadavek co
nejvyssiho uspokojeni vétiteli v insolvenénim fizeni tak bude nutné podrobit testu
proporcionality s Usilim, které 1ze po dluzniku spravedlivé pozadovat ve smyslu § 412 odst. 4
insolven¢niho zakona.

Hodnoceni pfijmového potencialu dluznika tak ma pomérné zieteln¢ vymezené parametry.
Pokud by insolven¢ni soudy jiz ve fazi schvalovani oddluzeni, kdy je v soucinnosti
s insolvennim spravcem stanovovana piedpokladana mira uspokojeni pohledavek,
sankcionovali ucelové snizovani piijmu ze strany dluznika zruSenim oddluzeni pro nepoctivy
zamér, bylo by mozné toto povazovat za opatieni pusobici proti zneuziti institutu oddluZeni ze
strany nepoctivého dluznika. Citelnym dasledkem takového rozhodnuti, jak jiz bylo vyse
uvedeno, je totiz nemoznost usp&$né podat novy navrh na povoleni oddluzeni po dobu péti let
od pravomocného zjisténi nepoctivého zameéru.

V tomto pojeti by samoziejmé vyvstavala otazka, jaké intenzity resp. miry by odchylka od
ptijmového potencialu dluznika musela dosahovat, aby byla predvidatelné kvalifikovana jako
nepoctivy zamér. V pribcéhu oddluzeni ma dle § 412 odst. 5 insolvenc¢niho zédkona dluznika na
vyzvu insolvenéniho spravce informovat o svém tsili k zajisténi odpovidajiciho ptijmu (a tedy
splatek pti oddluzeni splatkovym kalendafem se zpenézenim majetkové podstaty) pii poklesu
praméru svych piijmi za posledni 3 mésice oproti hodnoté vyplyvajici z rozhodnuti o schvaleni
oddluzeni o vice nez ¢tvrtinu. Pokud tento pokles dluznik uspokojivé nevysvétli, disledkem by
mélo byt dle §412b odst. 6 insolvencéniho zdkona rozhodnuti o prodlouzeni doby trvéani
splatkového kalendaie o pocet mésict, ve kterych dluznik neplnil tyto povinnosti. Maximalni
doba prodlouzeni je o 12 mésicii, a pokud nebude ze strany dluznika dlouhodobé postupné
dosahovano piedpokladané miry uspokojeni vétitelti, mél by insolvenéni soud jiz schvalené
oddluZeni zrusit pro neplnéni povinnosti dle § 412 odst. a) nebo h).

Lze tedy analogicky uvazovat, Ze pokud by neodiivodnény pokles piijmil o vice nez ¢tvrtinu
vedl ke zruseni oddluZeni, podobna odchylka od pfijmového potencialu by mohla insolvenéni
soud vést k tivaze o neschvaleni oddluzeni, ov§em nikoliv automaticky k zavéru o nepoctivém
zaméru dluznika. V kontextu sankce uvedené v § 395 odst. 4 insolvencniho zakona lze o
nepoctivém zaméru uvazovat jako urCitém kvalifikovaném divodu k zamitnuti navrhu na
povoleni oddluZeni nebo neschvaleni jiZ povoleného oddluzeni. Nejde o to nepoctivy zamér
dluzniku prokézat, nybrz o to, Ze zjisténé okolnosti odivodiuji predpoklad, ze dluznik takovy
nepoctivy zamér ma nebo v rozhodné dobé mél.49

Ohledné ¢asového ramce zjistovani piipadné ucelové Upravy piijmi ze strany dluznika
muze urcité voditko ddvat novelizovany § 43 insolvenc¢niho zdkona, ktery nové zakotvuje
povinnost soucinnosti 1 pro osoby zaméstnavajici dluznika v dob& dvandcti mésict pied
zahdjenim insolvenéniho fizeni, coZ lze povaZovat za minimalni hranici zjiStovani snahy o
zajisténi standardniho pfijmu ze strany dluznika. Podle nové vloZzeného § 44 odst. 1 pism. a)
insolven¢niho zdkona organy socidlniho zabezpeceni sdéli insolven¢nimu spravci tdaje o
pfijmech dluznika naleZejicich za dobu 36 mésicii pfed zahajenim insolvenéniho fizeni.
Neodtuvodnéné snizovani piijmi pied zahdjenim insolvencniho fizeni spojeného s navrhem na
povoleni oddluzeni by mohlo nasvédc¢ovat nepoctivému zdmeéru ze strany dluznika.

V. ZAVER
V fizenich zahajenych po 1.6.2019 jiZ neni mozné spatfovat nepoctivy zamér dluZnika
V neuvedeni zavazkl v insolvencnim névrhu, nebot” dle novelizovaného § 104 odst. 1 pism b)

49 Usneseni NS CR z 31.ledna 2019, &.j. 29 NSCR 41/2017-B-92.
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insolven¢niho zakona dluznik neni povinen pfipojit K insolvenénimu navrhu seznam svych
zavazkil s uvedenim svych véfitell, pokud s insolvenénim navrhem spojil ndvrh na povoleni
oddluzeni. Odpada tak v praxi pomérné ¢asto naplnéna skutkova podstata nepoctivého zaméru
dluznika spocivajici v zaml¢eni (pfipadné opomenuti) podstatné ¢asti svych zavazka.

Lze predpokladat, ze k vyse uvedenym skutkovym podstatdm nepoctivého zaméru piibude
i ucelové snizovani piijmil oproti piijmovému potencidlu dluznika pied podanim navrhu na
povoleni oddluzeni jako projev nedostatecné snahy vyrovnat se s véfiteli, konkrétnéjsi
mantinely nam vsSak ukéze az rozhodovani soudl v fizenich zahajenych po u¢innosti zédkona €.
252/2004 Sb., tedy po 1. fijnu 2024.

Lze uzaviit, Ze novelizace insolven¢niho zdkona zpfisituje pozadavky na fadné plnéni
povinnosti ze strany dluznika v oddluzeni, ale az po urcité dob¢ aplikace v praxi bude mozné
na zaklad¢ statistickych udaji zhodnotit, zda takto alesponn ¢astecné véritelim kompenzuje
plosné zkréaceni splatkového kalendare z ptivodnich péti na tii roky.

Insolvenéni praxe by jist¢ uvitala, zejména v pfipadé spottebitelskych upadki, pravnim
ptedpisem ulozenou povinnost dluznika strukturované objasnit (pfipadné dolozit) ucel uziti
prostiedkil z jednotlivych zavazkt. Takova povinnost by alespon ¢aste¢né pomohla vyrovnat
informacni asymetrii, zejména v kontextu stdle dostupnéjSich moznosti nabyvani obtizné
zjistitelného majetku (kryptomény, finan¢ni aktiva v zahranic¢i atd.). Pokud by dluznik této
povinnosti nedostal, bylo by na misté¢ uvazovat o nepoctivém zaméru dluznika spojenym se
sankci nemoznosti spé$né podat navrh na povoleni oddluzeni po dobu péti let.

Je otazkou, zda by u tpadku fyzickych osob podnikateli nemély byt o¢ekavané piijmy
dluznika doloZeny podnikatelskym planem a dluznik by pak pfi poklesu piijmi ¢i nedodrzeni
udalostmi €1 porusenim smluvnich povinnosti tfetich osob, tak by mohlo byt uvazovano o tom,
ze dluznikovi nebude ptiznano osvobozeni od hrazeni zbytku dluhd.

Dale navrhujeme zpfisnéni u podnikateli a pripadné zavedeni domnénky nepoctivého
zaméru, pokud nejedna dluznik podnikatel fyzickéd osoba s potfebnymi znalostmi a peclivosti
pfi vykonu podnikatelské ¢innosti €1 alternativné preneseni diikazniho bfemene.

KLiCOVA SLOVA
Oddluzeni; poctivy zamér.
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Debt relief; honest intent.
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EXTENSIVENESS OF ENCROACHMENT AS AN OBSTACLE
TO TECHNOLOGICAL PROGRESS IN TAX
ADMINISTRATION

NADMERNOST ZASAHU JAKO PREKAZKA
TECHNOLOGICKEHO POKROKU PRI SPRAVE DANI

Tereza Svobodova® - Michal Radvan?
https://doi.org/10.33542/S1C2025-2-09

ABSTRACT

The electronization of public administration and the incorporation of technological progress is
a goal that the Czech Republic tends to pursue across the political sphere and the public. Tax
administration should not be an exception in this area, yet the full electronification of processes
has not yet been achieved. Is the reason for this development a restrained approach by the
legislator or a lack of flexibility by the tax administrator who fails to adapt to technological
progress? This is what these paper aims to answer. The authors examine several tools reflecting
technological progress that have been implemented by the legislator in the legislative
framework or by the tax administrator through its innovative approach in practice. These tools
were chosen in relation to the course of the tax proceedings — the initiation of the proceedings
through the tax claim, the communication between the tax administrator and the taxpayer
during the proceedings, and last but not least, the evidentiary situation decisive for the tax
assessment. By analysing the legal framework and, in particular, the current available case law,
the authors conclude that while the legislator generally tends to electronicise the processes,
their practical impact on streamlining and simplifying the processes is, however, questionable
and, as a result, favours mainly tax subjects in practice.

ABSTRAKT

Elektronizace verejné spravy a inkorporovani technologického pokroku je cilem, ke kterému
Ceskd republika inklinuje napriic politickou sférou i verejnosti. Sprava dani by v této oblasti
nemeéla byt vyjimkou, presto je k uplné elektronizaci procesii zatim nedoslo. Je pricinou tohoto
vwvoje zdrzenlivy pristup zdakonodarce nebo nedostatecna flexibilita spravce dané, ktery se
nedokaze prizpiisobit technologickemu pokroku? Na to si klade za cil odpovedet tento
prispevek. Autori podrobili zkoumani néekolik nastroju reflektujicich technologicky pokrok, které
byly implementovany zakonodarcem do legislativniho ramce nebo spravcem dané jeho
inovativnim pristupem do praxe. Tyto nastroje byly zvoleny v navaznosti na pritbeh danového
Fizeni — zahdjeni Fizeni prostiednictvim danového tvrzeni, komunikace spravce dané a
danového subjektu v prubéhu Fizeni, a v neposledni radé ditkazni situace rozhodujici pro
stanoveni dané. Analyzou pravniho ramce, a predevsim aktuadlni dostupné judikatury dospéli
autori k zaveru, Ze zatimco zakonoddarce v obecné roviné inklinuje k elektronizaci procesii,
Jjejich prakticky dopad na zefektivneni a zjednoduseni procesu je diskutabilni a ve svém
dusledku v praxi zvyhodnuje predevsim danové subjekty.

1 JUDr., Ing., Masarykova Univerzita, Pravnicka fakulta, Veveii 70, 611 80 Brno, Ceské republika
Masaryk University, Faculty of Law, Brno, Czech Republic.

2 prof. JUDr. Ing. Ph.D., Masarykova Univerzita, Pravnicka fakulta, Veveii 70, 611 80 Brno, Ceska republika
Masaryk University, Faculty of Law, Brno, Czech Republic.
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I. INTRODUCTION

The electronization of public administration is a goal set by countless European countries.®
The aim is to make processes more efficient, save costs and reduce administrative burdens. The
Czech Republic is no exception in this respect, as the commitment to electronize public
administration, and thus also tax administration, is included in strategic documents* and
government declarations.® In spite of this, these steps are being taken gradually, and there is
still a long way to go towards full electronification in the Czech Republic. Is the reason for this
development a restrained approach by the legislator or a lack of flexibility on the part of the tax
administrator, who is unable to adapt to technological progress? The following paper aims to
answer this question, among others.

The drive toward electronization is not only a domestic priority but a broader trend observed
across developed economies. Digital transformation in tax administration is generally
associated with increased transparency, faster processing times, and a reduction in human error.
Automated systems enable tax authorities to identify discrepancies more efficiently and
streamline communication with taxpayers, ultimately leading to greater compliance and
improved revenue collection. At the same time, electronic solutions reduce the costs associated
with paper-based administration, minimizing the burden on both public institutions and
businesses. However, the success of such initiatives depends on the legislative framework, the
adaptability of public authorities, and the willingness of taxpayers to embrace new
technological tools.

The article is based on the hypothesis that the implementation of technological progress in
the tax administration in the Czech Republic brings simplification and increase in the efficiency
of tax processes on the part of the tax administrator and taxpayers. To this aim, the authors ask
the following research questions: 1) What legislative instruments have been adopted in the
Czech Republic in recent years for the purpose of computerisation of tax administration? 2)
How do tax administrators adapt to new technological possibilities and what obstacles exist in
this adaptation? 3) What is the role of the case law of administrative courts in the process of
computerisation of tax administration and its practical application?

This paper examines the legal framework of technological progress in tax administration,
focusing on the legislative changes introduced to support the electronization of tax processes in
the Czech Republic. The analysis considers not only the legislation itself but also the practical
challenges that arise in its application, affecting both tax authorities and taxpayers. Special
attention is given to issues highlighted in case law and their impact on the functioning of the
tax system.

II. METHODOLOGY

In order to confirm or refute the hypothesis that incorporating technological advances into
tax administration brings desirable benefits such as simplification and process improvements
for both tax administrators and taxpayers, it is first necessary to analyse the specific legislative
instruments that reflect technological advances. To this end, two types of instruments are

3 HESAMI, S., JENKINS, H. AND JENKINS, G.P.: Digital Transformation of Tax Administration and Compliance: A
Systematic Literature Review on E-Invoicing and Prefilled Returns. Digital Government: Research and Practice, 2024, Vol.
5, No. 313, pp. 1-20. https://doi.org/10.1145/3643687. KOT, S., STEFKO, R., DOBROVIC, J., RAINOHA, R. and
VACHAL, J. The Main Performance and Effectiveness Factors of Sustainable Financial Administration Reform Using
Multidimensional Statistical Tools. Sustainability, 2019. Vol. 11, No. 13, pp. 1-21. https://doi.org/10.3390/su11133609.

4 MINISTRY OF THE INTERIOR OF THE CZECH REPUBLIC: Klientsky orientovana vefejnd sprava 2030. Praha:
Ministry of the interior of the Czech Republic, 2019.

5 GOVERNMENT OF THE CZECH REPUBLIC: Programové prohlaeni Vlady CR z ledna 2022, ve znéni revize 3/2023.
Praha: Government of the Czech Republic, 2023. Available from: https://vlada.gov.cz/cz/programove-prohlaseni-vlady-
193547/.
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identified: 1) new legislative instruments that have brought electronicisation to the tax
administration process, 2) current procedural instruments that have been used by the tax
administrator in the context of new technological possibilities.

The methodological approach is systematically structured to correspond with the phases of
tax proceedings and to ensure a logical progression of the analysis. The authors first address the
initiation of the proceedings through the filing of a tax return. The article then focuses on the
course of the proceedings, which is primarily determined by communication between the tax
administrator and the taxpayer. Communication is an aspect that permeates the entire tax
process and affects all written documentation, including audit procedures. The final phase of
the tax proceedings is represented by the tax assessment, which cannot take place without the
evidentiary process. This part will analyze two key tools introduced to enhance the tax
administrator’s ability to gather and evaluate evidence effectively. Each of these tools and
legislative measures will be critically examined in terms of their practical impact on tax
administration.

A comprehensive analysis will be conducted by combining theoretical tax law perspectives
with an assessment of practical implementation. This will include an evaluation of case law
from administrative courts that have dealt with issues related to electronicization in tax
administration. The goal of this paper is to determine whether the Czech Republic is progressing
effectively in the electronicization of tax administration and whether these changes support the
primary objective of tax administration—accurately identifying and determining tax
obligations.

At the same time, the paper will test the hypothesis that the implementation of technological
progress in the tax administration in the Czech Republic results in the simplification and
increased efficiency of tax processes for both tax administrators and taxpayers. The evaluation
of this hypothesis will be based on an analysis of specific legislative instruments, the practical
procedures employed by tax authorities, and their impact on administrative practice, including
a critical assessment of the relevant case law of administrative courts.

Regarding the state of literature in the Czech Republic on the application of new technologies
in tax administration, it is unfortunate to note that the scientific community pays almost no
attention to this topic. In the Czech context, two scientific papers have appeared in the past on
the topic of electronicisation and digitalisation in tax administration. Kerndlova® dealt with
technological advances in the field of taxation in the pandemic era and Tulacek,’ in his
monograph, focuses on the development of the implementation of electronicisation in tax
legislation, especially in relation to the right to protection of personal data of tax subjects in the
context of EU law. The text further elaborates and cites available literature, rather more general
and often foreign. It is impossible to use experience or theoretical backgrounds from other
countries as the practice in the Czech Republic has to follow specific and unique national
regulations and national jurisprudence.

Thus, the theoretical knowledge that exists so far tends to focus on the legislative state of
digitalisation in tax administration in general terms but does not address specific practical
problems that affect tax procedures. The specific focus of this paper is therefore highly
innovative and the authors believe that the text could become a springboard for further research
in this area, not only in the Czech Republic but also in other countries where similar tax
processes are applied.

KERNDLOVA, P.: Digitalizace a elektronizace spravy dani béhem pandemie koronaviru v Ceské republice, In: MALEK
0., TULACEK M. (eds). Sprava dani. Soubor stati z odborné konference konané na Pravnické fakulté Univerzity Karlovy
dne 6. fijna 2023. Online. Praha: Univerzita Karlova, Pravnicka fakulta, 2023. https://doi.org/10.14712/9788076300361.

7 TULACEK, M.: Elektronizace spravy dani: pravni aspekty. Praha: Leges, 2020. ISBN 978-80-7502-434-3.
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II1. INITIATION OF PROCEEDINGS

The Tax Code, as the basic procedural regulation for tax administration in the Czech
Republic, allows the initiation of proceedings on tax liability ex officio or on the basis of a
submission by the tax subject. Although there are countless other proceedings, such as
registration proceedings or proceedings for allowing an instalment plan during tax
administration, the most common type of proceedings is undoubtedly tax proceedings. The tax
proceedings are then followed by other sub-proceedings, both at the level of the claim and at
the level of the payment. The objective of each of these phases stems from the general objective
of tax administration, which in the Czech Republic is defined directly by law. The Tax Code
states that the objective of tax administration is to ascertain and determine the tax and to ensure
its payment. Thus, in proceedings conducted at the level of assessment, the tax administrator
concentrates on ensuring that the tax is identified and assessed. Proceedings at the payment
level are conducted with a view to securing payment of the tax determined in the assessment
proceedings. Even so, it is not a requirement that both procedures must exist in order to secure
the objective of tax administration as a whole. While the existence of the payment procedure is
a prerequisite for the existence of the enforcement procedure, that is not the case. This is
because, ideally, the tax assessed should also be paid by the taxpayer. Thus, payment
proceedings in which the tax authorities would enforce payment of the tax assessed are merely
an alternative, not a necessary consequence.

From the above brief summary of the procedural framework of tax administration in the
Czech Republic, it can be concluded that the most common, but at the same time the most
important procedure carried out by the tax administrator is the tax assessment procedure. It is
normally initiated on the basis of a tax claim. Indeed, the Tax Code itself provides that the tax
claim submitted by the taxpayer is the basis for the correct determination and assessment of tax.
This construction is a manifestation of the principle of the so-called self-application, under
which the tax subject is obliged to calculate its tax liability and to claim it in the tax return.® Of
course, the tax administration has other mechanisms at its disposal to initiate tax assessment
proceedings ex officio in the event that the taxpayer fails to comply with its obligation to submit
a tax claim. Still, these are beyond the scope of this article.

The tax claim can be considered an absolutely essential act in tax proceedings. It can take
many forms, depending on the type of tax involved. The most common is the tax return, whether
in the form of a regular, supplementary, or amended return. However, a tax claim in the form
of a report or a statement can also be encountered. Apart from the different types of tax returns,
there are also different rules relating to their filing. These rules can be divided into three areas
defining the conditions that must be met in order for a tax return to be filed without defects.
Failure to comply with some of these conditions generally results in penalties being imposed
or, where appropriate, in the ineligibility of such a tax return to initiate assessment proceedings.
These are: 1) the time limit for filing the tax claim, 2) the mandatory form of the tax claim,
3) the manner of filing the tax claim.

1. Deadline for filing a tax claim

The legal regulation of time limits for filing tax claims is fragmented across tax legislation.
While the most general time limits are set out in the Tax Code, which thus functions as lex
generalis, special time limits may be set out in individual, mainly substantive tax laws as lex
specialis. Ultimately, each tax has its own time limits, which may be further modified
depending on various factors. An example is income tax. In the case of personal and corporate
income tax with a tax period of one calendar year, the basic deadline for filing the tax return is

8  RADVAN, M.: Czech Tax Law. 4. ed. Brno: Masaryk University, 2020. 114 p. Textbook, no. 550. ISBN 978-80-210-9673-
8. pp. 13-14.
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1 April of the following calendar year. The Tax Code stipulates that the tax return must be filed
within 3 months after the end of the tax year. If an individual or legal entity files its tax return
electronically, the deadline for filing the return is 4 months after the end of the tax year. In the
most common case, where the tax year is a calendar year, the deadline for filing the tax return
is 1 May of the year following the end of the tax year. If the services of a tax adviser or lawyer
are used to file a corporate or personal income tax return, or if the taxpayer is required by other
legislation to have its accounts audited, the deadline is extended by law until 1 July. For
information purposes only, it may be added that the deadline for payment of the related tax is
then the same date.

The above-mentioned construct of triple staggering the time limit for filing a tax claim is
relatively new. More precisely, the Tax Code has envisaged the diversification of deadlines
since its inception, when, through the possibility of filing a tax return within the extended
deadline by a tax advisor or attorney, it clearly prioritized the option of preparation by a
professional because of the presumption of ensuring a higher quality of the facts alleged.® And,
perhaps also taking into account the fact that many tax advisers may be overloaded during the
tax filing period, it has extended the period when it is realistically possible to file tax returns
(after the accounts have been closed). It is only from 2021 that a variation has been incorporated
into the law whereby the basic period will be extended by one month as a result of the option
to file tax claims electronically. The legislator explicitly states in the explanatory memorandum
that the newly introduced rule "encourages and favours electronic filing" and is introduced "for
the purpose of encouraging the electronic filing of tax returns as well as for the purpose of
providing certain advantages to those who already use this form of communication".*° The
legislator has thus deliberately legalised a better position for those taxpayers who use electronic
means of communication, thereby implicitly exerting pressure for electronic tax administration
to become widespread again.

2. Tax claim as a form submission

The second area of conditions attached to the filing of a tax claim is the requirement to
comply with the statutory form. The law stipulates that a tax claim can only be filed on a form
in the Czech Republic. This obligation is generally imposed on all taxpayers, regardless of who
makes the tax return.

In the case of paper filings, such a way means a form issued by the Ministry of Finance by
virtue of a decree as a subordinate legal regulation. The alternative is a printed statement from
a printer with the same parameters as those set out in the form. This means that, even if the
submission contains all the elements and details prescribed by the Ministry of Finance, if these
are not in the same layout as on the published form, such a tax claim will be considered
defective. If the taxpayer fails to remove such defect upon the tax administrator's request, the
tax assessment procedure shall not be initiated. The reason for this obligation can be seen in the
simplification of the processing of large volumes of data of the same nature. In the case of a
uniform breakdown of the data, the tax administration is better able to process it by machine,
which is a key parameter for the proper assessment of the tax in the shortest possible time. Thus,
even in this condition, a positive trend can be detected, tending towards the need to use modern
technology. At the same time, the uniform structure, which presupposes a uniform style of
completion, guarantees a uniform approach to the processing of the submission, which, in

9  SIMEK, K.: § 136 DR, In: Baxa, J. et al.: Darovy rad. Komentaf, I1. dil. Praha: Wolters Kluwer, 2011, p. 820.
10 CHAMBER OF DEPUTIES OF THE PARLIAMENT OF THE CZECH REPUBLIC: Snémovni tisk 841/0. Navrh zakona
véetné divodové zpravy. Praha: Chamber of Deputies of the Parliament of the Czech Republic, 2020.
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effect, erases any qualitative differences between the wording and language skills of individual
submitters.!

Despite the fact that the option of filing a tax claim on a paper form is still maintained for
specific groups, the option of filing a tax claim electronically is increasingly preferred (by tax
subjects but also by the legislator). Who is legally obliged to file tax claims electronically is a
condition that will be discussed in more detail below. However, it should already be noted in
this section that the electronic filing method is also reflected in the specifics of the form on
which the tax claim is filed. In fact, the law stipulates that form filings, which include tax claims,
must be made in the format and structure published by the tax administrator in the case of
electronic filing. In effect, the visual result of filing a tax claim on a form made by means of a
paper form is the same as when the tax claim is made electronically in the prescribed format
and structure. However, it is clear that from a technical point of view, it is not only the
visualisation of the specimen that cannot be disclosed in electronic filing but the technical
parameters of such specimen. And these represent the condition of the obligation to comply
with the correct format and structure of the submission.

The format (or shape) of a data message refers to the way in which the data is stored in a
computer file so that it can later be accessed by anyone with compatible computer software
(e.g., formats: html, doc, xml, xls, pdf, doc, jpg, rtf). At present, the format of the tax return is
determined by means of decrees of the Ministry of Finance, the only format approved by law
being the 'xml' format. However, it should be added that the current legislative situation is the
result of a necessary reaction to the case law of the Supreme Administrative Court. Against the
background of a substantively different dispute, the Supreme Administrative Court rejected the
previously used option, where the tax administrator merely published the format on its website,
as bordering on the constitutional principle according to which obligations should be imposed
only by law or within its limits by means of subordinate generally binding normative acts.*? At
the end of 2019, the plenum of the Constitutional Court stated*? that nothing could be objected
to the institution of a prescribed form in terms of constitutionality, but "if the completion of the
form is imposed as an obligation, its content must be determined by legal regulation. In the
case of a form whose form is not prescribed by statute or by subordinate legislation, abstract
review of the constitutionality of the obligations imposed is not possible.” From 2021, therefore,
the possibility (oddly not an obligation) of establishing a mandatory format for the form of the
form to be filed electronically has been incorporated by means of a decree of the Ministry of
Finance, which, in the opinion of the authors, is correctly used in practice.

However, that was not all the Supreme Administrative Court intervened in the issue of the
format of tax claims in the case of electronic filing with this judgment. The merits of the dispute
were the possibility to file a tax claim electronically in the "pdf" format. The Court held that
although this format is not approved by law, it does not prevent the tax administrator from
assessing the tax. Even in this format, the necessary data in the required structure is provided.
Although the court acknowledged that the desired machine processing of the data is suppressed
by the 'pdf' format, it cannot be concluded that the determination of the tax is completely
prevented, and therefore, the ineffectiveness of such a tax claim cannot be the consequence.
The legislature also responded to this conclusion. Under the current legislation, if a taxpayer
fails to comply with the format of a tax claim as laid down in the Ordinance (typically by using
the "pdf" format), the tax administrator will invite the taxpayer to remove the defect. If the
defect is not removed, the tax claim will be processed as standard despite the defective format;
however, a fine of CZK 1,000 will be imposed on the taxpayer. However, this will not result in

11 SIMEK, K.: § 72 DR, In: Baxa, J. et al.: Danovy tad. Komentaf, 1. dil. Praha: Wolters Kluwer, 2011, p. 427.
2 Judgment of the Supreme Administrative Court of 3 January 2018, Case no. 2 Afs 25/2015 - 38.
13 Constitutional Court ruling of 12 November 2019, Case no. P1. US 19/17.
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the filing being ineffective. In this case, the fine has not only an incentive function to comply
with the prescribed format but also a reparation function, as it represents compensation for the
tax administration's difficulty in processing the tax return. Nevertheless, it must be stated that
the primary objective of technological progress of automated processing of tax return data has
been suppressed since, in the case of a 'pdf’, the data must be manually transcribed into the tax
authorities' system, which is no different from the paper-based method of filing.

The second category causing considerable problems in practice is the already mentioned
structure of the form submission. The Supreme Administrative Court states'* that the concept
of the structure of the form submission is understood as “the arrangement of the content, i.e.,
the data that the payer is obliged to provide. The rules determining the structure are intended
to ensure that the data message is structured internally in such a way that it can be processed
automatically by the tax administrator's technical means. Failure to comply with a rule on how
to fill in an item is not an error of content but of structure”. For example, the rules for filling in
items state that only numbers, not letters, may be entered in a certain item (e.g., numbers, not
words, must be entered in the VAT number field). A breach of such a rule is a breach of the
structure of the submission, and the tax administrator addresses this defect by means of a notice
to remedy the defects addressed to the taxpayer. If the defect in the structure is not corrected, a
fine of CZK 1,000 is imposed.

This legislative step also has the clear objective of computerisation and the possibility of
automated data processing. However, in practice, there have already been cases where even
blatant non-compliance with the prescribed rules has been protected by the courts. An example
is a tax claim in which the taxpayer entered ten zeros in the field of his children's birth number,
which is the unique identifier of each natural person. While the court did not dispute®® that the
birth number in question was obviously invalid, the court held that the requirement to comply
with the structure of the field was met. The taxpayer complied with the rule to fill in the field
with numbers and the required number of "ten." Therefore, it was not appropriate to require the
taxpayer to remedy the defect in the structure and to impose a penalty on it. The fact that it was
impossible to process the data in an automated manner in that way was not taken into account
by the Court.

3. Method of filing a tax claim

It has already been outlined in connection with form filing that a tax claim can be filed in
two ways, either in paper form or electronically. The tax return in paper form can be sent to the
tax authorities by post or handed over in person at the office of the tax authorities. However,
the group of taxpayers who can take advantage of the option to file a tax return in paper form
is gradually narrowing, and, on the contrary, the group of taxpayers who must file a tax return
electronically is growing. This approach is a clear reflection of the political representation's
efforts, reflected in legislative actions, to make tax administration as widely electronic as
possible. This should have the desired effect of speeding up processes, reducing the
administrative burden, streamlining control mechanisms, and ultimately saving costs for the
state and taxpayers.

The groups affected by the obligation to file tax claims electronically are not directly
determined by the tax regulations. The Tax Code provides that the obligation to file
electronically is for those tax entities that have a data box established by law and those that are
required by law to have their financial statements audited.'® The range of obliged entities is thus

14 Judgment of the Supreme Administrative Court of 31 January 2023, Case no. 2 Afs 395/2020 - 55.

15 Judgment of the Regional Court in Ostrava of 23 May 2024, Case no. 25 Af37/2022 - 61.

16 DUSEK, J.: Data Boxes as a Part of the Strategic Concept of Computerization of Public Administration in the Czech
Republic. Administrative Sciences, 2023, Vol. 13, No. 6, pp. 1-18. https://doi.org/10.3390/admsci13060154.
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defined by other laws. In this respect, two major milestones can be detected when the obligation
to file tax claims electronically was substantially extended. First of all, in 2015, the obligation
to submit form submissions was introduced for the first time in the Tax Code, precisely in
relation to whether the tax entity has a data box established by law. At the time, this included
legal entities and selected professional groups of individuals, such as attorneys or tax advisors.
Another fundamental change came on 1 January 2023, when data boxes were also established
for non-business legal entities (e.g., associations or churches) and, above all, for entrepreneurs,
i.e., self-employed individuals.!” Given the mechanism of linking the establishment of a data
box with the obligations imposed by the Tax Code, the range of those who are now required to
submit tax claims electronically has, therefore, been significantly expanded.

For a significant number of sole traders, the obligation to file tax claims exclusively
electronically was a major novelty and often a problem after many years of using only the paper
form. The second major stage in the expansion of the obligation to file tax claims electronically
was thus associated with a significantly benevolent approach by the tax authorities. In 2023,
the Financial Administration of the Czech Republic withdrew from imposing fines on such
persons for non-compliance with the established electronic filing method and, on the contrary,
focused its activities on informal communication towards tax subjects, including an educational
element so that the tax subject would correct this defect himself. According to the authors, such
an approach balances on the borderline between the principle of helpfulness on the one hand
and the principle of legality on the other. In the event of non-compliance with the prescribed
electronic filing method, the legally approved consequence is an official request by the tax
administration to remedy the defect. If the request is not complied with, a fine of CZK 1,000 is
imposed. Although it seems appropriate to reflect the basic principles of tax administration
promoting a client-oriented approach towards the public, it can be argued that this attitude may
also weaken the motivation of taxpayers to respect their statutory obligations, knowing that
there 1s no element of repression. At the same time, such an attitude slows down the desired
progress in the area of computerisation in tax administration.

The authors believe that increasing citizens' interest in filing tax returns electronically can
be achieved in other ways. It would be a significant advantage if the electronic filing method
ensured that the system would automatically provide the necessary data for citizens and they
would only have to confirm it. It should be added that this benefit is partly available today, but
it is limited to the identification data of the tax subject and the relevant tax authority. The data
on income, tax allowances and other important information affecting tax liability are not
available to citizens. It is hard to imagine that taxpayers would not take advantage of such a
simplification of the process. Inspiration can be found in Estonia, where citizens' tax returns are
automatically filed digitally. Already in 2012, when this option was implemented, 94% of
residents made use of it.!8

IV. THE COURSE OF THE TAX PROCEEDINGS AND THE METHOD OF
COMMUNICATION BETWEEN THE PARTIES

It is only in the second phase of tax assessment that the power element represented by the
tax administrator comes into play. The tax authority either confirms the tax claimed by the

17 DLUBALOVA, K.: Ministerstvo vnitra ziidilo od ledna pies 2 miliony datovych schranek. Piihlasovaci tidaje Ize ziskat i
dodate¢né.  Praha: Ministry of the interior of the Czech Republic, 2023. Available from:
https://www.mvcr.cz/clanek/ministerstvo-vnitra-zridilo-od-ledna-pres-2-miliony-datovych-schranek-prihlasovaci-udaje-
1ze-ziskat-i-dodatecne.aspx.

18 OUNAPUU, E. Model of e-government: Estonian experience. In: STANKOVSKI, V. and PETCU, D. (eds.). Workshop
information, message from the chairs, papers by authors. 4th International Workshop on Software Services — WOSS 4 in
conjunction with The 1st International Conference on CLoud Assisted ServiceS — CLASS 2012, Bled, Slovenia, 25 October
2012. Ljubljana: Fakulteta za gradbeniStvo in geodezijo, Komisija za informatiko, knjizni€arstvo in zaloznistvo, 2012.
ISBN 978-961-6884-06-8.
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taxpayer and assesses the tax in accordance with the tax assessed in the tax claim or initiates a
control procedure if it has more or less concrete doubts about the tax claimed by the taxpayer.
The procedural framework for these procedures is determined by the Tax Code and may take
various forms. It is beyond the scope of this contribution to specify them, but there is a link that
runs through all the procedures or acts in the tax procedure. This is the communication between
the tax administrator and the taxpayer. As oral meetings are increasingly being abandoned in
the age of technological advances, written communication plays a key role. Again, this takes
the form of either electronic communication or paper communication, the choice of which is
not random on the part of the tax administration. The rules on service, which are laid down in
the Tax Code, are decisive. Although service of process may appear to be a minor and
straightforward matter, in practice, this sub-procedural step often becomes quite crucial in
determining whether the tax administrator's action is lawful or unlawful and may influence the
further course of the tax proceedings. Very simply, service of process can affect the conclusion
as to whether the tax assessment by the tax administrator was lawful.

The Tax Code explicitly favours the service of documents in oral proceedings and
electronically. The intention of the legislator was quite clear. Where possible, the tax
administrator is to eliminate the time and resources spent in connection with service. Although
this solution appears to be significantly progressive, it should be added that the basic rule is
further modified by other special rules. The service of documents through a postal service
provider has not yet been abandoned. This is a consequence of the fact that there are still groups
of tax subjects who are not legally obliged to have a data box (although they can), so the tax
administrator has no right to force these persons to use electronic means of communication.

A data box is an electronic communication tool used for the secure exchange of documents
between citizens, businesses, and state institutions in the Czech Republic. It allows sending and
receiving official documents without the need to visit the tax administrator in person. Data
boxes are secure and provide the same legal consequences as the delivery of traditional
documents. A data box can be set up on request or compulsorily for those persons so designated
by law. It has already been described above that the number of persons who have a data box
compulsorily by law is growing. Currently, these persons are all legal entities registered in the
public register, selected professional groups of natural persons (lawyers, tax advisors, experts,
court interpreters, etc.), natural persons engaged in business registered in the public register,
and public authorities. Given that the existence of a data box is a determining factor for
electronic delivery in tax administration (as well as for the obligation to file tax claims
electronically), it is clear that a positive trend can be detected in this respect, corresponding to
the modernisation and computerisation of tax administration.

However, even delivering via data mailbox is not as simple as it first appears. There are
many types of data boxes. Nowadays, there are 15 types of data boxes, which are established
by law and, therefore, play a role in the correct delivery of tax administration. First of all, there
is a type of data box specifically designed for public authorities only. There are also two types
of data boxes for legal persons, namely for a legal person in the role of a public authority (e.g.,
a public company as an insolvency administrator) and a legal person registered in the public
register. For natural persons, however, the list expands considerably, as they are responsible for
the remaining 12 types of data boxes. It is superfluous to list them, but it can be summarised
that a large number of them are linked to a particular professional affiliation (lawyer, architect,
expert, etc.). At the same time, there is a general data box for natural persons who are not
selected professional groups with a special type of data box.

The practical problem of serving a natural person via data boxes can be demonstrated by an
example. It is not forbidden for a natural person to have more than one type of data box, on the
contrary. A lawyer who is also an insolvency trustee will have two data boxes. The Czech legal
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order does not prohibit the concurrence of these professions. If this lawyer also has a hobby in
photography and takes photographs of weddings for a fee in his free time, he will obtain a data
box of an entrepreneurial natural person by registering in the Trade Register in connection with
this activity. At the same time, it is not excluded that he will apply for an "ordinary" data box
of a natural person. This imaginary lawyer, therefore, has four types of data boxes at the same
time. While he may use any of them to communicate with the tax administrator, the tax
administrator may not choose as he pleases. The Supreme Court has interpreted that "if an
individual has more than one data mailbox, the written copy of the decision, other acts and
other documents must be served on the data mailbox that corresponds to the nature of the
document to be served".*® It follows that the tax administrator must always consider the nature
of the document to be served and select the appropriate data box accordingly if more than one
is offered. Otherwise, it runs the risk of being held liable for a defect in service, which would
mean that the document was never served.

On the basis of the above conclusion of the court, if an imaginary lawyer with four different
mailboxes was acting on behalf of a taxpayer on the basis of a power of attorney during a tax
control, the tax control report and the subsequent tax payment notice would have to be delivered
to the lawyer's mailbox. If the tax administrator were to deliver those documents to the data
mailbox of an individual, he would be guilty of a defect that could ultimately make the tax
assessment unlawful. However, this legal construction may be understood, according to the
authors, as the fact that it is really only a legal construction has been completely overlooked.
The imaginary lawyer in question is still only one and the same individual. In reality, it is not
four entities, as the construction of the data boxes shows. If it were not served electronically
but by post, it is conceivable that this lawyer would have the same registered address for all
kinds of activities. The addresses of the registered office would thus be identical and the
documents sent by the tax authorities would be dropped in one mailbox. However, in terms of
the division of data boxes, such a lawyer would have to have four mailboxes, with the tax
authorities always hitting the right one, which seems rather absurd.

However, it is necessary to add that there is also a rule "in favour of the tax administrator",
which can fix the wrong choice of the data box. In fact, if the person concerned is actually
acquainted with the document to be served, the document is deemed to have been "materially"
served. The tax administrator is obliged to prove actual acquaintance. This is most often inferred
from the fact that the addressee of the document takes subsequent steps within the necessary
time limits (e.g., lodges an appeal), thereby implicitly declaring that he or she has become
acquainted with the document served. It can therefore be concluded that, despite the support of
digitisation efforts, the situation is not simple for the tax administrator and, although the
existence of a data box represents a significant relief for taxpayers, it is rather another
procedural issue for the tax administrator to resolve on the way to a correct and lawful tax
assessment.

The previously mentioned Estonia, which uses digital identities of its citizens not only to
communicate with state authorities, has taken a much simpler approach. The Estonian ID card
serves as both an identity card and a travel document within the European Union. In addition
to its physical use, the card is also used as proof of identity when using online services. This
card is guaranteed and issued by the Estonian government. It allows you to digitally sign
documents, do online banking, encrypt documents, as well as set up and manage a company in
Estonia and file its tax returns online. It can be added that E-tax was introduced in Estonia
already in 2000.2° In recent years, the possibility for foreigners to receive this ID-card has even

19 Decision of the Supreme Administrative Court of 5 January 2017, Case No. Plsn 1/2015.
20 PALGINOMM, M. Diffusion of the Estonian ID-card and Its Electronic Usage: Explaining the Success Story. Master's
Thesis, Ragnar Nurkse School of Innovation and Governance, Tallinn University of technology, Tallinn, 2016.
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been extended.?? Compared to the Czech Republic, a fundamental difference can be detected
in the fact that the Estonian ID-card functions as an authentication tool and a means of
communication at the same time, whereas in the Czech Republic these tools are separated, and
citizens are offered countless variants. This may look pro-client at first sight, in practice it tends
to create additional problems, as described above.

V. CONCLUSION OF TAX PROCEDURE AND DETERMINATION OF THE TAX
BASED ON EVIDENCE

If the tax administrator does not have any doubts about the correctness of the tax assessed
by the tax subject, it may determine the tax without further action. Otherwise, it shall initiate a
control procedure in which it shall verify the facts decisive for the correct amount of the tax.
Evidence is a prerequisite for the correct assessment of the tax in the control procedure.
Evidence in tax proceedings is more specific than in other proceedings. The first stage of the
burden of proof is based on the principle of self-application. The taxpayer is not only obliged
to quantify and assert the tax in the tax claim but must also be able to prove those assertions.
The burden of proof shifts to the tax authority only when it has doubts about the evidence
provided by the taxpayer. It must then itself produce evidence that refutes the truth and
credibility of the evidence provided by the taxpayer. If he bears the burden of proof, the burden
of proof shall revert to the taxpayer. The outcome of the proceedings will, therefore, depend to
some extent on who has failed to carry the burden of proof. However, it should be added that,
in view of the fact that the tax administrator is bound by the main objective of tax
administration, which is to ascertain and determine the tax correctly, he is also obliged to take
into account evidence in favour of the tax subject.?

The tax authorities' taking of evidence is therefore crucial for the determination of tax. The
Tax Code provides that ,,all documents which can be used as evidence to establish the true state
of affairs and to verify the facts relevant to the correct determination and assessment of the tax
and which have not been obtained in contravention of the law, including those obtained before
the proceedings were initiated*.?® It is a prerequisite for the use of such evidence that it must
be obtained by the tax authorities in accordance with the law. Therefore, it is necessary to use
only those institutes known to the law and to comply with the related procedural conditions.

1. CCTYV footage provided by the Police of the Czech Republic

The factual basis of the case, in which CCTV footage provided to the Police of the Czech
Republic was used for the purposes of the tax proceedings, was the non-recognition of the right
to deduct value-added tax on the purchase and use of a vehicle for business purposes. The tax
administrator found the logbook submitted by the taxpayer to be unreliable because it started
before the taxpayer actually used the vehicle, and the entries in it did not correspond to the
actual use of the vehicle according to the data on the vehicle's movements provided by the
Police of the Czech Republic. The subject of the dispute between the tax administrator and the
taxpayer was the tax administrator's right to request data from the camera records from the
Police of the Czech Republic and the subsequent use of this means of evidence to dispute the
taxpayer's claims regarding the use of the vehicle for its economic activity. The data on the
movement of the motor vehicle were requested by the tax administrator from the Police of the
Czech Republic on the basis of a request pursuant to Section 57 of the Tax Code, which allows
the tax administrator, inter alia, to obtain data from public authorities that it does not have

2L SARAV, S. and KERIKMAE, T. E-residency: a cyberdream embodied in a digital identity card? The Future of Law and
eTechnologies, 2016, 57-79.

2 JANDEROVA, J.: RozlozZeni dikazniho bfemene v dafiovém fizeni. Acta Turidica Olomucensia, 2022, Vol. 17, No. 2, pp.
134-149.

2§93 odst. 1 Tax code.
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available to it from its official activities. The Police of the Czech Republic provided this data
to the tax administrator in connection with information obtained from security camera footage.
Thanks to this data, the tax administrator questioned the logbook submitted by the taxpayer
because it did not correspond to the situation declared in the logbook.

The judicial review of the legality of this evidence was conducted in two stages. First, the
Supreme Administrative Court?* examined whether the Police of the Czech Republic could
have provided the data to another public authority. It was found that the Police Act allows the
provision of data if the data are necessary for the performance of the task of the requesting
public authority. The tax administration is entitled to request such data on the basis of a request
pursuant to Section 57 of the Tax Code. However, the Court interpreted that one of the
procedural conditions for the application of such a request by the tax administrator is also the
fulfilment of the requirement of the necessity of the data for tax administration. In this case, the
Court concluded that "if the logbook can be challenged in another, the less invasive way that
does not require the transmission of information, including personal data, the use of CCTV
footage is not necessary". The court stated that although the use of CCTV footage may have
appeared appropriate, this criterion must be distinguished from necessity. The court justified its
conclusion on the basis of the concept of the burden of proof in tax proceedings, where,
according to the court, less intrusive evidence than CCTV footage was sufficient to prove
doubts about the accuracy, conclusiveness, or veracity of the submitted logbook.

The court's conclusion puts the tax administrator in a position where a request under Section
57 of the Tax Code requesting data from other persons and public authorities appears to be a
completely inflexible means of obtaining evidence. According to the Court's view, the tax
administrator should always classify the means of evidence according to the degree of their
necessity. It is true that the tax administrator is not bound by the investigative principle.
However, he is bound by the principle of substantive truth and also by the principle of economy.
If the tax authority has evidence of substantial probative value, which it has obtained in
accordance with the possibilities afforded by the legislation, it seems uneconomic to prolong
the tax proceedings by first using evidence of 'weaker probative value'. Moreover, one can
imagine a hypothetical situation in which the tax authorities would have obtained the data on
the movement of the vehicle in question from the testimony of a witness who looked out of the
window every day. Such evidence would undoubtedly be assessed as lawful and, therefore,
applicable (the credibility of the witness is another issue). Compared to CCTV footage,
however, it is a completely identical interference with the taxpayer's right to privacy. Against
the background of the right to privacy, the court's conclusion thus rejected any technological
advances that could not only simplify the tax authorities' evidentiary situation and make their
control mechanisms more efficient but also help to fulfil the objective of tax administration,
which is to detect and assess the correct amount of tax.

2. Electronic record of sales

Electronic sales registration was a legal instrument that went through a very turbulent and
challenging journey before finding its place in the Czech tax regulations at the end of 2016.%°
The legislative process of adoption itself was accompanied by considerable obstructions. In
2017, a political party ran in the elections to the Chamber of Deputies of the Parliament of the
Czech Republic with the main electoral theme of "A Czech Republic without EET".?® However,

2 Judgment of the Supreme Administrative Court of 14 December 2023, Case no. 9 Afs 147/2020-87.

2% RADVAN, M. and SVOBODOVA, T.: Tax Law Reforms in the (In)Context of Covid-19. Studia Iuridica Cassoviensia,
2021, vol. 9, no. 2. pp. 69-84. ISSN 1339-3995. SEMERAD, P., ROGALEWICZ, V. and BARTAK, M. Using electronic
record of sales to support fair budgetary allocations across Czech municipalities. GeoScape, 2023, Vol. 17, No. 1, pp. 47 —
571. https://doi.org/10.2478/geosc-2023-0004.

% TULACEK, M.: Elektronizace spravy dani: pravni aspekty. Praha: Leges, 2020. ISBN 978-80-7502-434-3.
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many years of criticism and endless public and political debates resulted in the abolition of the
EET becoming a coveted policy goal, which was eventually pushed through against the
backdrop of the Covid-19 pandemic.?’ First, the obligation was suspended?® and then abolished
altogether. The considerable costs of setting up the whole system, as well as the fiscal benefits
of straightening business relations resulting in higher tax revenues, were not reflected in the
process of abolishing this instrument. If the value of the EET from a macroeconomic
perspective was not taken into account, it is clear that its contribution as a unique means of
proof for the tax administration was completely overlooked. This step cannot be considered
systemic and fiscally beneficial. It has been proven that electronic sales registration is an
appropriate tool to increase tax discipline and reduce tax evasion. In Italy, for example, the
introduction of e-invoicing reduced VAT losses by between €2.2 and €2.6 billion in 2019
compared to 2018.2°

The tax administration in Czech Republic has thus lost a modern tool corresponding to the
trend of digitisation, which allowed the transmission of specific information on commercial
transactions carried out in real time. It can, therefore, be concluded that, in the present case,
technological progress enabling more efficient tax administration has given way to political
objectives.

3. Images from Google Street View and information from available databases

Despite the progressive steps outlined above on the part of the legislator, it is necessary to
add, for a comprehensive view of the issue, that the legislator does not always perceive
technological progress in such a way as to use it in the context of evidence. Instead, they choose
other and simpler (not necessarily fairer) paths leading to tax assessment. A typical example is
the determination of the object of taxation of immovable property. Under the current legislation,
for the purposes of the real estate tax, the type of land is the type of land registered in the land
register, regardless of whether it corresponds to the actual situation. Similarly, the type of use
of immovable property (building, flat) means the type of use registered in the Land Registry,
regardless of whether it corresponds to the actual state. This construction is in direct
contradiction with the principle of substantive truth, and we consider it highly inappropriate.*
The legislator, who prefers the principle of formal truth, argues in particular that it is
administratively, temporally, and financially simple. However, it does not take into account the
new technological possibilities that are commonly used in other countries to determine the type
and use of immovable property. We are not referring here only to drones or other forms of local
surveys but to tools enabling "remote access" to the properties being surveyed, such as terrain
maps by Google and other mapping providers, Google Street View, etc.3! Similarly, if the
political representation in the Czech Republic were to find a consensus and the value of
immovable property were to be determined as the tax base, market prices of immovable
property could be used. The cadastre has this data and, except perhaps for very specific
buildings (airports, sports halls, etc.), could be used for mass valuation of real estate.

27 RADVAN, M. and SVOBODOVA, T.: Tax Law Reforms in the (In)Context of Covid-19. Studia Iuridica Cassoviensia,
2021, vol. 9, no. 2. pp. 69-84. ISSN 1339-3995.

28 MASATOVA, Z.: Podnikatelé¢ nebudou evidovat trzby do konce roku 2020. Praha: Finanéni sprava CR, 2020. Available
from: https://www.financnisprava.cz/cs/financni-sprava/media-a-verejnost/tiskove-zpravy/tz-2020/podnikatelenebudou
evidovat_trzby do_konce roku 2020-10670.

2 HEINEMANN, M. and STILLER, W. Digitalization and cross-border tax fraud: evidence from e-invoicing in
Italy. International Tax and Public Finance, 2025, Vol. 32, pp. 195-237. https://doi.org/10.1007/s10797-023-09820-x.

3% RADVAN, M. and T. SVOBODOVA. Recurrent Property Tax Control in the Czech Republic. Bialystok Legal Studies.
Bialystok: Temida 2, 2023, vol. 28, no. 2, pp. 229-243. ISSN 1689-7404.

31 RUNDLE, A.G., BADER, M.D.M., RICHARDS, C.A., NECKERMAN, K.M. AND TEITLER, J.O. Using google street
view to audit neighborhood environments. American Journal of Preventive Medicine, 2011, Vol. 40, No. 1, pp. 94-100.
https://doi.org/10.1016/j.amepre.2010.09.034.
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VI. CONCLUSION

Technological advances do not avoid any sector. It is a natural and desirable consequence of
the development of society. If used correctly, it allows processes to be made more efficient and
costs to be saved. The implementation of adequate tools in legislation is a basic prerequisite for
the use of technological progress in the implementation of public administration. A public
authority can only be exercised in accordance with the principle of secundum et intra legem
and, therefore, without the incorporation of new technological possibilities into legislation,
public authorities do not have the space to modernise their processes. As a rule, some legislative
intervention is always necessary.

The paper finds that quite a number of legislative interventions in the field of tax
administration have been made in the last decade, which aim at the desired modernisation
reflecting technological progress. There has been a gradual and substantial expansion of
electronic filing of tax claims, underpinned by an appropriate combination of an explicit
obligation to file electronically and implicit support in the form of extended filing deadlines.
There is also a tendency towards the electronicisation of processes in the area of communication
between the tax administration and taxpayers, which can be considered a positive development.
Although legislator's efforts to reflect technological progress are more than evident, the desired
result of improving the efficiency of processes is questionable. It can be concluded that tax
subjects only de facto benefit from the modernisation tendencies implemented in the law. Their
possibilities are increased, and if an obligation is already imposed, this is compensated by a
corresponding advantage. The situation is reversed on the part of the tax administration. While
every change made in the context of efforts to modernise and computerise the tax administration
also, at first sight, simplifies and streamlines procedures, the decision-making practice of the
courts and the often restrained approach of the General Tax Directorate also subject the latter
to additional rules or conditions which are passed on to the first-instance tax administrators. At
the same time, the case law of administrative courts plays a key role in the process of
electronicization of tax administration. On the one hand, it contributes to legal certainty and the
definition of the boundaries of lawful procedure; on the other hand, it often imposes additional
requirements that may hinder the effective use of modern tools. As a result, judicial practice has
not only an interpretative but also a fundamentally regulatory impact on the practical
application of technological innovations in tax administration.

Thus, it can be concluded that the hypothesis has been only partially confirmed because the
practical impact of the computerisation efforts in tax administration shows that the desired
streamlining and simplification of processes are taking place rather on the side of the tax
subject. On the other hand, with the new instruments of technological progress, the tax
administrator is exposed to additional procedural issues that it has to resolve in order not to
burden its procedure with defects. This is a very difficult discipline, even in view of the rich
case-law of the administrative courts.

A separate category are instruments that aim to facilitate the tax administrator's evidentiary
situation. These, despite their clear benefit for the possibility of correctly ascertaining and
assessing the tax, have not sooner or later found support either with political representation or
with the courts. The invasiveness of their intervention in the sphere of the taxpayer is an obstacle
that prohibits their use. However, according to the authors, the abolition of electronic sales
registration and the de facto impossibility of using CCTV footage as evidence represents a
missed opportunity. Both analysed tools are not only capable of more accurately teaching the
correct amount of tax but also of encouraging the tax public to behave in a tax-correct manner
in tax-law relations. Although it has been shown that the tax administration tries to use the
current tools of the legal system in a flexible way with an emphasis on technological progress,
it does not find support in its efforts. Thus, it can be concluded that although the tax
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administration in the Czech Republic tends to be electronicised and appropriate legislative steps
are being taken to this end, the progressive use of the current legal framework in an innovative
way to make the tax administration's control mechanisms more efficient is not accepted as
desirable.
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NEVYHNUTNOST STANOVENIA PREDPOKLADOV
VZNIKU A ZANIKU FUNKCIE CLENA DOZORNEJ RADY
OBCHODNEJ SPOLOCNOSTI VO VNUTROPODNIKOVYCH
PREDPISOCH ZAMESTNAVATELA!

NECESSITY OF ESTABLISHING THE PREREQUISITES FOR
THE ESTABLISHMENT AND TERMINATION OF THE
POSITION OF A MEMBER OF THE SUPERVISORY BOARD
OF A COMMERCIAL COMPANY IN THE EMPLOYER'S
INTERNAL REGULATIONS?

Marek Svec® — Martin Kubinec?

https://doi.org/10.33542/S1C2025-2-10

ABSTRAKT

Predmetom prispevku je skumanie pripustnosti (automatického) zaniku funkcie clena dozornej
rady ako zdstupcu zamestnancov v okamihu, ak dojde ku skonceniu jeho pracovného pomeru u
zamestndvatela alebo ku vykonu zavislej prace u zamestndvatela v pozicii vediceho
zamestnanca, hoci ustanovenia § 66 ods. 1 a § 200 ods. 4 Obchodného zakonnika takyto dovod
zaniku funkcie clena dozornej rady nepoznaju. Autori na podklade medzindarodnej kompardcie,
viastnej aplikacnej praxe i zjavne nespravneho sudneho rozhodnutia zdovodnuju vyznam
existencie uvedeného zakonného predpokladu v predmetnom pravnom institute a nedokonalost
pravnej upravy navrhuju prekonat principom analogiae legis a principom spravodlivého
usporiadania veci s ohladom na zasadny determinant v podobe ochrany slabsej strany v podobe
zamestnanca, ktory je konecnym beneficientom odpovedajuceho vykonu kontrolnej funkcie
¢lena dozornej rady za zamestnancov.

ABSTRACT

The subject of the scientific article is the examination of the admissibility of (automatic)
termination of the function of a member of the supervisory board as an employee representative
at the moment of termination of employment with the employer or performance of dependent
work with the employer in the position of a senior employee, although the provisions of Sections
66(1) and 200(4) of the Commercial Code do not recognize such a reason for the termination
of the function of a member of the supervisory board. On the basis of an international
comparison, their own application practice and an apparently erroneous court decision, the

Vedecky prispevok bol spracovany v ramci rieSenia grantovej ulohy VEGA ¢&. 1/0013/23 |, Eurdpske mimikry
algoritmického riadenia obsahu pracovnopravneho vztahu v slovenskej pravnej uprave v désledku transpozicie pramenov
eurdpskeho pracovného prava a revidovaného uplatnenia GDPR*.

2 The scientific paper has been prepared as a part of the grant project VEGA ¢&. 1/0013/23 "Algorithmic management of the
labor relations in the Slovak legislation due the transposition of sources of European labour law and the revised application
of the GDPR in European context."

doc. JUDr., PhD., LL.M., univ.prof., Univerzita Mateja Bela v Banskej Bystrici, Pravnicka fakulta, Slovenska republika
Matej Bel University in Banska Bystrica, Faculty of Law, Banska Bystrica, Slovak Republic.

doc. JUDr., Ing., PhD., univ.prof., Univerzita Mateja Bela v Banskej Bystrici, Pravnicka fakulta, Slovenska republika
Matej Bel University in Banska Bystrica, Faculty of Law, Banska Bystrica, Slovak Republic.
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authors justify the importance of the existence of the above-mentioned statutory prerequisite in
the legal institute in question and propose to overcome the imperfection of the legal regulation
by the principle of analogy legis and the principle of equitable arrangement of the matter with
regard to the fundamental determinant in the form of protection of the weaker party in the form
of the employee, who is the ultimate beneficiary of the corresponding exercise of the supervisory
function of a supervisory board member on behalf of employees.

1. UVOD

Existencia kodoterminacie® je bezpochyby v pravnej vede vnimana v mnohych ohl'adoch
kontroverzne, pricom deliacu liniu ¢asto tvori subjektivny postoj autora vedecko-pedagogicky
posobiaceho v niektorom z odvetvi sukromného prava. Kym pracovnopravni akademici
a odbornici z aplikacnej praxe vnimaji kodoterminaciu ako rozsirenie kompetencii zastupcov
zamestnancov podsobiacich u zamestnavatela (a to najmid s ohladom na skutoCnost, ze
zastupcovia zamestnancov v dozornej rade st zvicsa predstavitelia zastupcov zamestnancov
posobiacich u zamestnavatel'a podl'a ustanovenia § 11a zakona ¢. 311/2001 Z. z. Zakonnik
prace v zneni neskorsich predpisov (d’alej len ako ,,ZP*)),® obchodnopravna obec vnima &asto
kodoterminéciu ako zasah do vnatornych pomerov obchodnopravnych korporacii (obchodnych
spoloénosti).’

Bez ohladu na uvedené vSak musime kodotermindciu vnimat ako dolezitii sucast aj
europskej pravnej upravy® ako sucast nastavenia rozhodovacich procesov dovnutra podniku
V podobe, Ze zamestnanci a ich zastupcovia uskutoc¢iiuji (maju mat’) vplyv na rozhodnutia
zamestnavatel'a, pravidelne realizované na najvyssej urovni a Vv relativne vhodnom casovom
$tadiu ich pripravy,® neexistuje vSak Ziadna harmonizaéna uprava na nadnarodnej (eurdpske;j)
tirovni?, ¢o moze stvisiet' aj s lokalnym charakterom pristupu k uvedenej problematike.'!
Nadnarodni pravnu Upravu mozno identifikovat’ vyluéne v prave zamestnancov a ich
zastupcov na nadnarodné informacie, ktoré im ma zabezpecit’ zamestnavatel’ v ramci roznych
pracovnopravnych instititov.!?

5 Zangl. prekladu co-dotermination (podobne aj ,,copartnership“ alebo ,worker participation®) predstavuje formu
participacie zamestnancov na rozhodovani zamestnavatel'a spdsobom, v ktorom maji zamestnanci moznost’ nominovat’
alebo zvolit’ si svojho zastupcu do organu zamestnavatel'a. V slovenskom pravnom poriadku je povinna ucast’ zastupcov
zamestnancov upravend pre spdsob kreovania dozornej rady vyluéne v pripade akciovej spolo¢nosti podla § 200 ods. 5
OBZ.
Ustanovenie § 1la ZP znie: ,,Zdstupcovia zamestnancov su prislusny odborovy organ, zamestnanecka rada alebo
zamestnanecky dovernik. Pre bezpecnost a ochranu zdravia pri prdaci je zdstupcom zamestnancov aj zdstupca
zamestnancov pre bezpecnost' a ochranu zdravia pri praci podla osobitného predpisu.”
Podrobnejsie sme sa tejto otazke venovali v minulosti - KUBINEC, M. Niekol’ko poznamok k postaveniu dozornej rady v
kapitalovych obchodnych spolo¢nostiach. In: Pravny obzor : teoreticky asopis pre otazky $tatu a prava. - Bratislava :
Slovenska akadémia vied, 2006, ro¢ 89, ¢. 2, 2006, s. 195-204; kritické poznamky k modelu pravnej tupravy volby
zamestnancov do dozornej rady tiez: PALA, R., PALOVA, I., ZITNANSKA, L.: in.. OVECKOVA, O. a kol.: Obchodny
zakonnik. Velky komentar. Zvizok 1 (§ 1 az 260). 2. vydanie. Bratislava: Wolters Kluwer SR, 2022, s. 1607.
8 VALENTINOV, V. — ILIOPOULOS, C.: Moral and managerial perspectives on cooperatives: Towards a Luhmannian
reconciliation. In: Systems Research and Behavioral Science, ro¢. 42, €. 2, 2025, s. 411-422.
9 KEWNZER, T. - OOST, O. — VAN GINNEKEN, M. The ECJ Erzberger Case: An Analysis of German Co-Determination
and EU Law. In European Company Law journal, roc. 14, ¢. 6, 2017, s. 224.
MULDER, J. The Law Concenring the Election of Employees” Representatives in Company Bodies. Report in light of he
CJEU case Konrad Erzberger v TUI AG C-566/15. Hans-Bockler-Stiftung Co-Determination Report No. 29, januar 2017,
S. 2-4.
11 porovnaj podobny kontext - RUDOHRADSKA, S.: Geoblocking — vybrané obchodnopravne aspekty. In: Studia luridica
Cassoviensia, ro¢. 8, ¢. 1, 2020, s. 73-87.
Napr. smernica Rady 98/59/ES o aproximacii pravnych predpisov krajin EU o hromadnom prepuitani; smernica Rady
2001/23/ES z 12. marca 2001 o aproximacii zékonov ¢lenskych Statov tykajucich sa zachovania prav zamestnancov pri
prevodoch podnikov, zavodov alebo ¢asti podnikov alebo zavodov; smernica Eurépskeho parlamentu a Rady 2002/14/ES
z 11. marca 2002, ktora ustanovuje vSeobecny ramec pre informovanie a porady so zamestnancami v Eurdpskom
spologenstve; smernica Komisie 2003/72/ES z 22. jiila 2003, ktorou sa dopliaju stanovy Eurépskeho druZstva s ohfadom
na Gcast’ zamestnancov na riadeni a pod.

10

12
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Mozno aj z tohto nestladu mozno dovodit’ urcitti striedmost’ pravnej Upravy v normach
obchodného prava a sucasne aplikacné problémy, ktoré vystavaju s inStalovanim zastupcu
zamestnancov do funkcie ¢lena dozornej rady podl'a ustanovenia § 200 ods. 4 v spojitosti
s ustanovenim § 200 ods. 5 zdkona ¢. 513/1991 Zb. Obchodny zdkonnik v zneni neskorSich
predpisov (d’alej len ako ,,OBZ*) v suvislosti s vykladom noriem pracovného prava, ktoré
uvadzaji hmotnopravne podmienky a predpoklady nielen pre procesnu realizaciu celého
pracovnopravneho intitatu.'®> Samotna disproporcia totiz spo¢iva v nastavenom mechanizme
uréenia opravnenej osoby, ktora bude v konecnom dosledku predstavovat’ zdstupcu
zamestnancov Vv dozornej rade prislusnej obchodnej spolocnosti, ked’ ustanovenia § 200 ods. 4
aods. 5 OBZ uvadzaji len pravny zaklad kreovania dozornej rady aj zo zastupcov
zamestnancov, pricom samotny proces ,,volieb* (urCenie opravnenej osoby) v ustanoveni § 200
ods. 5 OBZ vzt'ahuju vylucne k pdsobeniu odborovej organizacie ako zastupcu zamestnancov,
pri¢om v rozpore sustanovenim § 1la ZP v spojitosti s ustanovenim § 229 ods. 7 ZP
austanovenim § 233 ods. 4 ZPY¥ nepredpokladajii pdsobenie ziadnych dalsich foriem
zastupenia zamestnancov na pracovisku (vylicenie zamestnaneckej rady a zamestnaneckého
dovernika ako zastupcov zamestnancov z procesu podl'a ustanovenia § 200 ods. 5 ZP, hoci maju
pravo na spolurozhodovanie, prerokovanie alebo kontrolni ¢innost’ s odkazom na citované
zakonné ustanovenia ZP pri absencii pdsobenia odborovej organizacie na pracovisku), sucasne
vSak uplne absentuje rieSenie problému plurality posobenia zastupcov zamestnancov na
pracovisku, a to aj v kombinacii viacerych odborovych organizacii u jedného zamestnavatel'a
(¢o je pomerne Casty pripad a problém v aplikac¢nej praxi vo vztahu k nastaveniu pravidiel
urcenia opravnenej osoby zastupujicej zamestnancov v dozornej rade obchodnej spolo¢nosti).
Normy pracovného prava obsiahnuté predovSetkym v ZP sa o0 tejto participacii zastupcov
zamestnancov na rozhodovani zamestnavatela vObec nezmienuju, ato ani s odkazom na
ustanovenie § 229 ods. 2 ZP®, v ktorom sa uvadza zakladny okruh prava zamestnancov na
participaciu na rozhodovani zamestndvatela, ktoré¢ mozu realizovat aj prostrednictvom
nepriamo prostrednictvom zastupcov zamestnancov s odkazom na ustanovenie § 229 ods. 4 ZP.

Vysledkom je tak vyznamne diferencovana aplika¢na prax, ktora sa snazi vysporiadat’ nielen
S otdzkami urcenia (ustanovenia nad rdmec ustanovenia § 200 ods. 4 OBZ) okruhu pripustnych
podmienok a predpokladov pre vznik pasivneho volebného prava na ¢lena dozornej rady za
zastupcov zamestnancov (napr. vylucenie veducich zamestnancov z pasivneho volebného
prava), ale napr. aj s pripadnou existenciou plurality zastupcov zamestnancov na pracovisku, ¢i
opakovanymi podnetmi na obmedzenie demokratickej sutaze v ramci volebnej kampane na
Clena dozornej rady za zastupcov zamestnancov ostatnymi zamestnancami, ak volby
organizuje/organizuji zadstupcovia zamestnancov spolu so zamestnavatelom, priCom ich
kandidati ziskavaji pomerne zisadnii komunika¢nii vyhodu oproti akymkol'vek inym
zamestnancom, ktori by sa o tato funkciu chceli uchadzat’. Rovnaké vyhrady sa vSak opakuju

13 Blizsie napr.: MRAZOVA, Z. in. LUKACKA, P. - HUCKOVA, R. - KUBINEC, M. a kol. Obchodny zikonnik. Komentdr.
1. vydanie. Praha: C. H. Beck, 2025, s. 885, pripadne PALA, R., PALOVA, L, ZITNANSKA, L.: in.: OVECKOVA, O.
a kol.: Obchodny zdkonnik. Velky komentdar. Zvizok 1 (§ 1 az 260). 2. vydanie. Bratislava: Wolters Kluwer SR, 2022, s.
1607.

Ustanovenie § 229 ods. 7 ZP znie: ,,Ak u zamestnavatela pésobia popri sebe odborova organizdcia, zamestnanecka rada
alebo zamestnanecky dévernik, odborovej organizdcii patri pravo na kolektivne vyjedndvanie, na spolurozhodovanie, na
kontrolnu ¢innost a na informdcie a zamestnaneckej rade alebo zamestnaneckému dovernikovi patri pravo na prerokovanie
a na informdcie, ak tento zakon neustanovuje inak.

Ustanovenie § 233 ods. 4 ZP znie: ,,Zamestnanecka rada alebo zamestnanecky dovernik ma pravo spolurozhodovat formou
dohody alebo formou udelenia predchadzajiceho suhlasu podl'a tohto zakona, len ak pracovné podmienky alebo podmienky
zamestndvania, pri ktorych sa vyZaduje spolurozhodovanie zamestnaneckej rady alebo zamestnaneckého dévernika,
neupravuje kolektivna zmluva.*

Ustanovenie § 229 ods. 2 ZP znie: ,,Zamestnanci maju pravo na poskytovanie informdcii o hospodarskej a financnej situdcii
zamestnavatela a o predpokladanom vyvoji jeho cinnosti, a to zrozumitelnym spésobom a vo vhodnom case. Zamestnanci
maju pravo vyjadrovat sa k tymto informdciam a k pripravovanym rozhodnutiam, ku ktorym mézu podavat svoje navrhy.

14

15

16
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aj vo vzt'ahu k obsahu volebnych dokumentov, podl'a ktorych sa tieto vol'by organizuju, pretoze
na ich obsahu a forme participuju prave zastupcovia zamestnancov s vylu¢enim participacie
ostatnych zamestnancov a ich podoba casto vyslovne smeruje k uprednostneniu kandidatov
navrhovanych zastupcami zamestnancov.

S ohl'adom na pomerne vysoku zlozitost’ a komplexnost’ skiimanej témy sa autori zameraju
len na kriticki analyzu dvoch najvypuklejSich aplikaénych problémov suvisiacich so
skonéenim ¢lenstva v dozornej rade v zavislosti od zaniku individualneho pracovnopravneho
vzt'ahu zamestnanca a sucasne na moznost obmedzenia pasivneho volebného prava pre
veducich zamestnancov a otazku, ¢i mozno dospiet k automatickému zaniku Cclenstva
v dozornej rade v okamihu, ak by sa zamestnanec stal veduci zamestnancom zamestnavatel'a
a stanovy by takyto automaticky zanik funkcie uvadzali alebo nie.

Il.ZAKLADNE PRAVNE VYCHODISKA INSTALACIE CLENA DOZORNEJ RADY
ZA ZASTUPCOV ZAMESTNANCOV

Vo vSeobecnosti musime uviest, Ze prisluSné ustanovenia § 200 ods. 4 a ods. 5 OBZ
upravuju len zdkladné hmotnopravne podmienky konstituovania clenstva zastupcu
zamestnancov Vv dozornej rade akciovej spolo¢nosti, t. j. vo vzt'ahu k nevyhnutnosti existencie
jeho pracovného pomeru k obchodnej spolo¢nosti (zamestnavatel'ovi), a ustanovenie § 200
ods. 5 OBZ sa sustred’uje na upravu sposobu vol'by takéhoto ¢lena dozornej rady obchodne;j
spolo¢nosti (podmienky aktivneho volebného prava, potreba dosiahnutia minimalneho kvoéra
pri hlasovani a d’alSie formdalne procesné podmienky volby), resp. spdsob prijatia
vnutropodnikového predpisu zamestnavatela o charaktere a priebehu tejto vol'by. Obchodny
zakonnik vSak blizsie nedefinuje vyrazy pouzivané v uvadzanych ustanoveniach § 200 (napr.
odborova organizacia, pracovny pomer a pod.), resp. vo svojich ustanoveniach nekonkretizuje
a nezohladniuje ucel prijatia predmetnej Upravy v takejto forme, t. j. ucel zavedenia tzv.
kodoterminacie dozornej rady (participacia zamestnancov na rozhodovani zamestnavatel’a),
ato najmi s ohladom roznej variability sti¢asného posobenia zastupcov zamestnancov na
pracovisku, pripadne vo vztahu k r6znym skupindm zamestnancov.

Vsetky tieto otazky ponechava zjavne na aplikacnu prax, v ramci ktorej sa zamestnavatelia
snazia vyuzit' analogiae legis noriem pracovného prava a upravit' si vroéznych typoch
vnutropodnikovych dokumentoch hmotnopravne a procesnopravne podmienky (predpoklady)
pre aktivne alebo pasivne volebné pravo (napr. ucast’ zamestnancov Cerpajucich si prekazku
V praci na strane zamestnanca alebo zamestnavatel'a, vylucenie vedlcich zamestnancov,
priebeh volebného aktu a procesu, a pod) s réznou mierou uspesnosti. Sti¢asne sa vSak snazia
aj explicitne a najmé dodato¢ne spresnit’ podmienky vzniku a zaniku funkcie ¢lena dozornej
rady u konkrétnej fyzickej osoby prave vo vézbe na pripadné skonéenie pracovného pomeru
a druh ¢i sposob skoncenia tohto pracovného pomeru (ide totiz o zasadne odlisnu situdciu, ak
sa pracovny pomer zamestnanca ma skonlit v dosledku napr. dlhodobej zdravotnej
nespdsobilosti alebo zavazného porusenia pracovnej discipliny).l” V tomto ohlade sa
zohl'adnuje najmi nejednotnost’ pravnej vedy pri vyklade relevantnych zdkonnych ustanoveni,
ked’ sa v normativnom texte pravnych predpisov neuvadza automaticky zanik funkcie ¢lena
dozornej rady v okamihu, ak tento prestane spifia hmotnopravnu podmienku upravent
Vv ustanoveni § 200 ods. 4 OBZ, t. j. ak ddjde k skonceniu pracovného pomeru zamestnanca
k zamestnavatel'ovi, u ktorého vykonaval funkciu ¢lena dozornej rady.

V tomto ohl'ade aj s odkazom na § 1 ods. 2 OBZ a ustanovenia § 1 az§ 5 ZP je nevyhnutné
vyuzit’ pravne normy pracovného prava vratane zakladnych zasad Zakonnika prace, ktoré
s ohl'adom na historiu vzniku kodoterminacie sekundarne vytvaraju aj dalsi pravny ramec

17 OLSOVSKA, A. — DIVEKYOVA, K. - MESZAROS, M.: Organizacné zmeny zamestndvatela a skoncenie pracovného
pomeru. Bratislava: Wolters Kluwer SK, 2023, s. 33.
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upravy hmotnopravnych podmienok pre moznt ucast’ fyzickych osob v pozicii ¢lena dozornej
rady akciovej spoloénosti. Uprava kodotermindcie byva obsiahnutd bud’ v osobitnej asti
pracovného poriadku zamestnavatela, alebo v dokumentoch upravujiacich podmienky a sposob
vol'by ¢lena dozornej rady, ktoré su prijaté po dohode so zastupcami zamestnancov. V stulade
s ustanovenim § 200 ods. 6 OBZ prebiehaji vol'by podla volebného poriadku pre volby
a odvolanie ¢lenov dozornej rady volenych zamestnancami spolo¢nosti, ktory pripravil vratane
jeho schvalenia zamestnavatel’ s odborovou organizaciou. V niektorych pripadoch si vsak,
v zmysle nizSie uvedeného, zamestnavatel a odborové organizacie prijimaju osobitné
podmienky pre moznost’ kandidatury zamestnancov do dozornej rady, t. j. stanovuju napr.
obmedzenia vo vzt'ahu k ich funkénému zaradeniu do organizacnej Struktiry zamestnavatel’a,
a preto sa odporuca tieto ustanovenia obsiahnut’ aj v pracovnom poriadku ako najddlezitejSom
dokumente zamestnavatel'a (odhliadnuc od skuto¢nosti, Ze pracovny poriadok zamestnavatel'a
v mnohych pripadoch odkazuje na volebny poriadok pre vol'by ¢lena dozornej rady, pretoze
upravuje prava a povinnosti zamestnancov Vv pracovnopravnom vztahu). Typickym prikladom
pre takéto obmedzenie je vylicenie moznosti kandidatiry zamestnancov v urcitej vedulcej
pozicii zamestnavatel'a definovanej s odkazomna § 9 ods. 3 ZP a niektoré pravne nazory, ktoré
prijatie takéhoto obmedzenia vylucuju.

V sulade s naplnenim ucelu kodoterminacie je preto potrebné zohladnit, obdobne ako
Vv zahrani¢nych pravnych upravach, aj ucel existencie tohto institutu, t. j. objektivhu moznost’
zamestnancov participovat na rozhodovani zamestnavatela, vtomto pripade plnenim
oboznamovacej (informacnej) povinnosti zamestnavatel’a a kontrolnej ¢innosti zamestnancov
s odkazom na § 229 ZP, ktorti budt napiiat’ prostrednictvom volI'by svojho zastupcu v dozornej
rade akciovej spolo¢nosti. Odkazujeme na zavery Najvyssieho sidu CR!8, ktory prave
s ohladom na uvadzany ucel existencie zastupcov zamestnancov v dozornej rade vyslovil
pravny nazor, ze ,.cielom prdavne] upravy zastupenia zamestnancov v dozornej rade je
zabezpecit zamestnancom ... urcitu kontrolu nad hospoddrenim spolocnosti.*

Pravo zamestnancov na obsadzovanie €lenov dozornych rdd obchodnych spolo¢nosti
vychadza primarne z nemeckého a francizskeho prava, pricom historicky pévod moZzno
dohladat’ v silnej spoloCenskej objednavke na charakter aobsah socidlneho dialogu
v Nemecku.*

I1l. ZANIK FUNKCIE CLENA DOZORNEJ RADY SKONCENIM PRACOVNEHO
POMERU U ZAMESTNAVATELA

Préavne upravy jednotlivych Clenskych Statov Eurdpskej tinie nahliadaji na hmotnopravny
predpoklad pasivneho volebného prava na funkciu ¢lena dozornej rady obchodnej spolo¢nosti
rozne. Ustanovenia § 200 ods. 4 OBZ predpokladaju existenciu individualneho
pracovnopravneho vzt'ahu medzi fyzickou osobu, ktord ma neskor vykonavat’ funkciu ¢lena
dozornej rady azamestnavatelom, teda obchodnou spolo¢nostou, o ktorej dozornu radu
V predmetnom pripade ide - ,,¢lenom dozornej rady volenym zamestnancami moze byt len ten,
kto je v pracovnom pomere so spolocnostou, to neplati, ak osobitné predpisy vyzaduju osobitné
predpoklady na vykon funkcie ¢lena dozornej rady.“ V tomto pripade sa tato podmienka, podl'a
naSho nazoru, vztahuje nielen k vzniku pasivneho volebného prava, ale aj vtedy, ked
u zamestnanca dojde k situécii, Ze prestane tento zdkonny predpoklad spiiiat’, to znamen4, ze
jeho pracovny pomer zanikne pocas vykonu funkcie ¢lena dozornej rady v ramci plynutia
funkéného obdobia.

18 Uznesenie Najvys§icho stidu CR z 12. 10. 2006 sp. zn. 29 Odo 839/2006.
1 RADA, |. Dozoréi rada obchodnich spolecénosti. Praha: LINDE nakladatelstvi s.r.o., 2008, s. 45.
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Obdobny pristup zvolil aj ¢esky zdkonodarca s vynimkou situacie,?® ked’ zamestnancov
pracovny pomer kon¢i z dovodu odchodu do dochodku bez moznosti modifikéacie (rozsirenia
okruhu) tychto dovodov, pri ktorych by nedoslo k zaniku funkcie ¢lena dozornej rady - ,.clenom
dozornej rady volenym zamestnancami moze byt iba zamestnanec, ktory je v pracovhom
pomere k spolocnosti, ibaze stanovy urcia, Ze clenovi dozornej rady volenému zamestnancami
nezanika funkcia skoncenim pracovného pomeru k spolocnosti, pokial’ odisiel do dochodku,
odlisné ustanovenie stanov nemd pravne ucinky.“*

Na rozdiel od slovenskej alebo Ceskej pravnej upravy je napr. nemeckd pravna Uprava
vtomto pripade benevolentnejiia?®> anevyzaduje, aby vsetci zastupcovia zamestnancov
v dozornej rade boli bezprostredne zamestnancami zamestnavatel'a. Ustanovenie § 6 ods. 3
zékona o spolurozhodovani zamestnancov v dozornych radach a spravnych radach spolo¢nosti
v tazobnom priemysle a v priemysle vyroby Zeleza a ocele,?*?* predpokladé, Ze popri dvoch
¢lenoch dozornej rady zvolenych zamestnaneckou (podnikovou) radou po prerokovani navrhov
s odborovymi organizaciami podsobiacimi u zamestnavatel'a (a ich centralami/odborovymi
zvédzmi) mozu byt navrhnuti aj d’alsi ¢lenovia (centralami/odborovymi organizaciami) rovnako
po prerokovani s odborovymi organizaciami posobiacimi u zamestnavatela. Obdobné
ustanovenie moZno najst aj v ustanoveni § 6 ods. ?°1 zakona, ktorym sa dopliia zékon o
spolurozhodovani zamestnancov v dozornych radach a predstavenstvach spolo¢nosti v
banickom priemysle a v priemysle vyroby Zeleza a ocele. Ustanovenie § 4 ods. 2 zdkona
0 tretinovej Ucasti zamestnancov v dozornej rade oproti uvddzanym citovanym zakonom
explicitne uvadza, ze ¢lenovia dozornej rady za zamestnancov musia byt’ zamestnancami len
vtedy, ak sa do dozornej rady voli 1 alebo dvaja zastupcovia zamestnancov, pokial’ su voleni
viaceri ako 2, asponl dvaja musia byt zamestnancami zamestnavatel’a, ¢im sa otvara priestor pre
pravny zaver absencie pracovnopravneho vzt'ahu u vSetkych ostatnych ¢lenov dozornej rady
volenych zastupcami zamestnancov.?®

V ani jednej z uvadzanych pravnych uprav vsak explicitne zdkonné ustanovenie neupravuje
moznost’ (automatického) zaniku funkcie ¢lena dozornej rady ako zadstupcu zamestnancov

20 Porovnaj aj STENGLOVA, I. - HAVEL, B. — CILECEK, F. - KUHN, P. - SUK, P. Zdikon o obchodnich korporacich.
Komentdar. Praha: C. H. Beck, 2020, s. 953.

2L Ustanovenie § 448a ods. 3 zékona o obchodnich spole¢nostech a druzstvech (zikon o obchodnich korporacich) (d’alej ako
,»ZOK®).

2 JAGER, S. - SHAKKED, N. — SCHOEFER, B.: The German Model of Industrial Relations: Balancing Flexibility and
Collective Action. In: Journal of Economic Perspectives, roc. 26, ¢. 4, 2022, s. 53-80. DOI: 10.1257/jep.36.4.53.

2 JAGER, S. - SHAKKED, N. - SCHOEFER, B.: Codetermination and Power in the Workplace. In: Journal of Law and
Political Economy, ro¢. 3, ¢. 1, 2022, s. 198-224.

24 Gesetz iiber die Mitbestimmung der Arbeitnehmer in den Aufsichtsriten und Vorstinden der Unternehmen des Bergbaus

und der Eisen und Stahl erzeugenden Industrie. Vom 21. Mai 1951 (Bundesgesetzblatt Nr. 25, Jahrgang 1951). Ustanovenie

§ 6 ods. 3 predmetného zakona znie ,.Zwei der in § 4 Abs. 1 Buchstabe b bezeichneten Mitglieder werden von den

Spitzenorganisationen nach vorheriger Beratung mit den im Betrieb vertretenen Gewerkschaften den Betriebsriten

vorgeschlagen. Die Spitzenorganisationen sind nach dem Verhdltis ihrer Vertretung in den Betrieben

vorschlagsberechtigt; sie sollen bei ihren Vorschligen die innerhalb der Belegschaften bestehenden Minderheiten in
angemessener Weise beriicksichtigen.

Gesetz zur Ergéinzung des Gesetzes iiber die Mitbestimmung der Arbeitnehmer in den Aufsichtsraten und Vorstdnden der

Unternehmen des Bergbaus und der Eisen und Stahl erzeugenden Industrie. Ustanovenie § 6 ods. 1 predmetného zdkona

znie ,,Unter den Aufsichtsratsmitgliedern der Arbeitnehmer miissen sich fiinf Arbeitnehmer von Konzernunternehmen und

zwei Vertreter von Gewerkschaften befinden. Besteht der Aufsichtsrat aus einundzwanzig Mitgliedern, so miissen sich unter
den Aufsichtsratsmitgliedern der Arbeitnehmer sieben Arbeitnehmer von Konzernunternehmen und drei Vertreter von

Gewerkschaften befinden.*

% Gesetz iiber die Drittelbeteiligung der Arbeitnehmer im Aufsichtsrat. Vom 18. Mai 2004 (Bundesgesetzblatt Nr. 25,
Jahrgang 2004). Ustanovenie § 4 ods. 2 predmetného zakona znie: ,,Ist ein Aufsichtsratsmitglied der Arbeitnehmer oder
sind zwei AufSichtsratsmitglieder der Arbeitnehmer zu wdhlen, so miissen diese als Arbeitnehmer im Unternehmen
beschdftigt sein. Sind mehr als zwei AufSichtsratsmitglieder der Arbeitnehmer zu wdihlen, so miissen mindestens zwei
Aufsichtsratsmitglieder als Arbeitnehmer im Unternehmen beschdftigt sein.*

25
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z dovodu skonéenia pracovného pomeru u zamestnavatela,?’ hoci je tento predpoklad
stanoveny ako sucast nadobudnutia pasivneho volebného prava. Hoci v pripade ceského
pravneho poriadku mozno takGto vynimku uviest' v stanovach alen v pripade skonéenia
pracovného pomeru z dévodu odchodu do ddéchodku (pravdepodobne starobného, kedze
nadobudnutie invalidného dochodku a priori nemusi spésobovat’ zanik pracovného pomeru
U zamestnanca).

Vyznam existencie pracovného pomeru ako zakonného predpokladu pre tucely
konstituovania ¢lena dozornej rady za zastupcov zamestnancov mozno bezpochyby
vyvodzovat’ z ucelu tohto pravneho institatu, ktory mal podl'a ndzoru autorov komplementarne
roz$irit okruh opravneni zamestnancov alebo ich zastupcov v kontrolnej oblasti v priamej
vézbe na spominané ustanovenie § 229 ods. 7 ZP.?8 S prihliadnutim na kompetencie dozornej
rady podla ustanovenia § 197 ods. 1 OBZ v oblasti dohl'adu nad vykonom pdsobnosti
predstavenstva a uskuto¢iiovani podnikatel’'skej ¢innosti spolo¢nosti, sa javi ako vhodnym, ze
ak sa maju zamestnanci pravo vyjadrovat’ sa k tymto informaciam a k pripravovanym
rozhodnutiam, ku ktorym moézu podavat’ svoje ndvrhy, musia mat’ relevantné informacie
Vv relevantnom kontexte, pricom ich forma participacie ¢i uz priamo alebo prostrednictvom
zastupcov zamestnancov bude tieto informécie zohladiiovat. To sa, mimochodom, aj
v aplikacnej praxi uskutoCniuje prostrednictvom nastavovania realnych cielov a névrhov
Vv kolektivnom vyjedndvani, pretoze v akciovych spolocnostiach, v ktorych zastupcovia
zamestnancov uplatiuju pravo ingerencie do tvorby dozornej rady, spravidla dochadza
k uzatvaraniu kolektivnej zmluvy. Predpoklad existencie pracovného pomeru tak zabezpecuje
hospodarsky vztah medzi ¢lenmi dozornej rady za zamestnancov a kontrolnou ¢innostou ako
formou realizacie kompetencii a participacie na rozhodnutiach zamestnavatela, kedze
predmetom tUpravy v kolektivnej zmluve alebo vyuziti zodpovedajiceho vykonu
podnikatel'skej Cinnosti akciovou spolo¢nostou, st aj pracovné a mzdové podmienky
samotného ¢lena dozornej rady za zamestnancov.

Odpojenie zaniku funkcie €lena dozornej rady za zamestnancov od podmienky splnenia
predpokladu existencie pracovného pomeru k zamestndvatel'ovi, sa javi ako strata ucelu
existencie tohto pravneho instititu s priamym dopadom na narusenie pracovnopravnej ochrany
zamestnancov ako slabsej strany pracovného pomeru.?® Moze tak dojst’ k preruseniu kontinuity
zdiel'ania kontrolnej ¢innosti zamestnancami (alebo ich zastupcami) a charakterom
dojednavania pracovnych a mzdovych podmienok zamestnancov, pretoze nielenze tato 0soba
nebude mat’ Ziadny hospodarsky vztah so zamestnavatelom, ale ani so zastupcami
zamestnancov €1 samotnymi zamestnancami a tok informadcii, ¢i participacia na rozhodovani
zastupcov zamestnancov bude rovnako prerusend (Clenmi dozornej rady v akciovych
spolo¢nostiach byvaju spravidla odborovi funkcionari alebo predseda a podpredseda
zamestnaneckej rady, ktori disponuji v zmysle Zakonnika prace d’al§$im rozsahom kompetencii
pri dojednavani pracovnych a mzdovych podmienok zamestnancov).

Podobny argument sa pouziva aj v stvislosti s vyli¢enim zamestnancov vykonavajicich
pracu na zaklade dohdd o pracach vykonavanych mimo pracovného pomeru, pretoze
obmedzenie doby ich uzatvorenia na max. 12 kalendarnych mesiacov preukazatel'ne sposobuje
nemoznost’ dodrzat’ funkéné obdobie dozornej rady, do ktorej by boli pripadne zvoleni.

27 GERBRACHT, M. — KRUGER, M. — DE CASTRO LEAL, D. — TOLMIE, P.: “We are no Luddites!” - CSCW, Co-

Determination and Digital Transformation in Germany. In: Proceedings of the ACM on Human-Computer Interaction, ro¢.

8, ¢. CSCW1, 2024, ¢l. ¢. 153. 10.1145/3637430.

Podobny nézor mozno najst’ aj u Piheru — PIHERA, V. Kapital vs. prace; kodeterminace a stiet zajmt. In: HUSAR, J. -

CSACH, K. Konflikty zdaujmov v prave obchodnych spolocnosti. Bratislava: Wolters Kluwer, 2018, s. 46-57.

2% HARNAY, S. — MANSERI, R. — REBERIOUX, A.: Labor empowerment in corporate boards: The devil is in the details.
In: Industrial relations, ro¢. 64, ¢. 2, 2024, s. 200-228.

28
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Aj preto sa ako sporny javi formalisticky ndzor Okresné¢ho sudu v Banskej Bystrici, ktory
toto odpojenie vo svojom pravoplatnom uzneseni*®® legalizoval s odovodnenim, Ze ustanovenie
§ 200 ods. 4 OBZ a v nadvéznosti na to ani ustanovenie § 66 ods. 1 OBZ neupravuju explicitne
zéanik funkcie ¢lena dozornej rady z dovodu skoncenia pracovného pomeru, ked’ze,,.....uvedené
ustanovenie neupravuje zanik, pripadne vznik funkcie clena dozornej rady. Volba alebo
odvolanie c¢lenov dozornej rady je dalej upravené v ustanoveni § 200 ods. 5 Obchodného
zdkonnika. Sudca sa stotoznil s pravnym nazorom sudneho uradnika o tom, Ze skoncenie
zamestnaneckého pomeru clena dozornej rady nezaklada automaticky skoncenie jeho funkcie
ako clena dozornej rady tak, ako tvrdil navrhovatel. Skoncenie funkcie c¢lena dozornej rady v
takomto pripade by muselo z niecoho vyplyvat, funkcia clena dozornej rady nekonci
automaticky, zakon takéto skoncenie nepredpoklada, muselo by to byt uvedené v stanovach. “

Nespravnost’ tohto sidneho zaveru spoCiva v samotnej argumentacii, ktora si odporuje.
Pokial’ sid jednozna¢ne s odkazom na ustanovenie § 200 ods. 4 OBZ aproboval legalny
hmotnopravny predpoklad pre vznik pasivneho volebného prava fyzickej osoby, ktord sa
uchddza o funkciu ¢lena dozornej rady vo volbach, nemoéze zdkonnu poziadavku na jej
dodrzanie zmenit' samotny vykon funkcie ¢lena dozornej rady pocas plynutia funkéného
obdobia. Pokial’ teda zakonodarca ustanovil tento predpoklad pre vznik pasivneho volebného
prava, mozno objektivne a legitimne odakévat, Ze tento predpoklad ma spiiat’ fyzicka osoba
pocas celého obdobia vykonu funkcie ¢lena dozornej rady, inak by iSlo o popretie tohto
zakonného predpokladu a jeho vyznamu pre ucelnost daného pravneho institutu. Absenciu
nedokonalej pravnej tpravy v ustanoveni § 200 ods. 4 a ods. 5 OBZ, pripadne ustanovenia §
66 ods. 1 OBZ, ak sa sud domnieval, Ze ich nemozno na postidenie danej veci aplikovat’, mohol
prekonat’ principom spravodlivého usporiadania veci a vyuzitim principu analogiae legis
a dospiet’ k zaveru o strate predpokladu na vykon funkcie Clena dozornej rady; a to prave
s ohl'adom na uvaddzanu argumenticiu ochrany slabSej strany a prdvom zamestnancov na
spravodlivé a kvalitné pracovné a mzdové podmienky, ktoré sa dosahuju aj na zaklade vykonu
inych kompetencii, napr. prava na kontrolnu ¢innost’ a prava na informécie, no to vSetko len za
predpokladu, Ze by koncepcia obmedzené¢ho materidlneho prieskumu névrhu na zapis do
obchodného registra tento postup umoziovala (vid’ argumentaciu niZsie)

Sud vsak dospel k zéveru, Ze tito situdciu nemozno subsumovat pod legalny dovod uvedeny
v § 66 ods. 1 OBZ vo formulécii ,,skoncenie vykonu funkcie clena dozornej rady spolocnosti
inak.“ Podla nazoru suadu ,ust. § 66 ods. 1 Obchodného zdkonnika v slovnom spojeni
,,skoncenie vykonu funkcie clena dozornej rady spolocnosti inak* obsahuje alternativne
moznosti skoncenia vykonu funkcie clena organu spolocnosti, ktorymi moze byt skoncenie
funkcie clena organu spolocnosti pozbavenim alebo obmedzenim jeho sposobilosti na pravne
ukony, pripadne zanikom pravnickej osoby, ktora je Statutarnym organom verejnej obchodnej
spolocnosti alebo komanditnej spolocnosti.“!

Sud spravne argumentuje, Ze k zaniku funkcie ¢lena orgdnu moZze dojst’ (v nadvédznosti na
§ 66 ods. 1 OBZ) aj inak; pricom sidom uvedené dovody zaniku funkcie ¢lena organu su len
demonstrativne. Vo vSeobecnosti totiz plati, ze ,,funkcia Statutarneho organu, jeho clena alebo
Clena dozornej rady zanika smrtou fyzickej osoby, vzdanim sa funkcie, odvolanim z funkcie,
pozbavenim alebo obmedzenim sposobilosti na pravne ukony, zanikom pravnickej osoby,
uplynutim stanovenej doby alebo na zdiklade inych pravnych skutocnosti.“*> Odborna literatiira
tak nepochybuje o tom, ze ,,zdnik funkcie ¢lena orgdnu spolocnosti nastdiva tiez na zdklade

30 Uznesenie Okresného sudu Banska Bystrica zo diia 29. februara 2024, sp. zn. 27 Nsre/3/2024.

St Uznesenie Okresného stidu Banska Bystrica zo diia 29. februara 2024, sp. zn. 27 Nsre/3/2024.

32 DURICA, M. in. PATAKYOVA, M. a kol. Obchodny zékonnik. Velky komentdr. 1. vydanie. Praha: C. H. Beck, 2022, s.
304.
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inych pravaych skutocnosti, ....., zanikom podmienok na vykon funkcie,” 3 resp. k ,,zaniku
funkcie ¢lena orgdnu dochddza aj v désledku zdniku spliania podmienok na vykon funkcie.* 3

Ak preto Obchodny zakonnik v ustanoveni § 200 ods. 4 druha veta vyslovne uvadza, Ze
¢lenom dozornej rady volenym zamestnancami mdze byt len ten, kto je v pracovhom pomere
so spolo¢nostou; ide o zdkonni podmienku vol'by ¢lena dozornej rady, a ak tato podmienka
zanikne (zanikne pracovny pomer zamestnanca s akciovou spoloc¢nost'ou), logicky dochadza
k zaniku zakonnej podmienky na vykon funkcie ¢lena dozornej rady ku diiu zaniku pracovného
pomeru ex lege. Aj pri vyuziti doslovného gramatického vykladu zdkonného znenia (¢lenom
dozornej rady volenym zamestnancami moze byt len ten, kto je v pracovnom pomere SO
spolo¢nostou) tak preto nemozno vyvodit’ iny zaver, nez ten, ze ak tento ¢len prestane byt’
zamestnancom V pracovnom pomere, zanika mu funkcia ¢lena dozornej rady ku dnu zéniku
pracovného pomeru. ZaujimavejSou otazkou by bolo skor to, aky vplyv by mala na ¢lenstvo
Vv dozornej rade pripadne podand Zaloba o neplatnost” vypovede, ¢i okamzit¢ho skoncenia
pracovného pomeru zamestnanca, ktory je clenom dozornej rady a nasledny sudny spor; tato
uvaha by vSak zrejme presiahla rdmce tohto ¢lanku.

Pokial’ ide o otazku, ako sa preukazuje zanik funkcie ¢lena dozornej rady za zamestnancov
v dosledku zaniku pracovného pomeru so spolo¢nost'ou vo vztahu k obchodnému registru -
plati, ze ked’ze vykonévacia vyhlaska ¢. 25/2004 Z. z., ktorou sa ustanovuju vzory tla¢iv na
podavanie navrhov na zépis do obchodného registra a zoznam listin, ktoré je potrebné k navrhu
na zapis prilozit, vyzaduje sa predlozit’ spolu s ndvrhom na zépis vymazu ¢lena dozornej rady
aj listinu, ktorou sa preukazuje skonéenie funkcie ¢lena dozornej rady.

Priloha vyhlasky ¢. 10 pocita s predlozenim rozhodnutia zamestnancov spolo¢nosti
0 odvolani ¢lena dozornej rady, ked’Ze vSak v tomto pripade nejde o odvolanie ¢lena dozornej
rady za zamestnancov (a zamestnancami), ale 0 zanik funkcie ¢lena v dosledku zaniku
podmienok pre vykon funkcie, je jedinym rieSenim priloZzenie Cestného vyhlasenia
navrhovatel'a k navrhu na zapis zmien v obchodnom registri, v ktorom navrhovatel’ (spravidla
predstavenstvo v mene akciovej spolo¢nosti) ¢estné vyhlasi, ze ku diiu zaniku pracovného
pomeru ¢lena dozornej rady (vratane uvedenia dia zaniku) doslo k zaniku ¢lenstva v dozornej
rade.®

Tento postup je plne v sulade s koncepciou formalnej kontroly navrhu na zapis zmien
Vv akciovej spolocnosti do obchodného registra (s prvkami obmedzenej materidlnej kontroly
navrhu) zo strany registrového sidu podla § 6 ZOR; vo vSeobecnosti totiz plati, ze ,,za
spravnost’ a uplnost zapisanych udajov zodpovedad samotna zapisand osoba a osoby konajiice
v jej mene (Statutdrne orgdny),“*® ato s odkazom na § 5 ods. 10 ZOR.*’

V rozhodnuti sudu absentuje zmienka o tom, ¢i bol tento postup (priloZenie Cestného
vyhlasenia) navrhovatel'om vyuzity; kazdopadne, registrovy sid zjavne nad ramec formalneho
prieskumu navrhu na zapis zmien do obchodného registra skizol do materialneho prieskumu
navrhu a Vv registrovom konani riesil otazku, ktorta skiimat’ nemal.

33 HUSAR, J. Vieobecné zakonné a odborné predpoklady vykonu funkcie. In. MRAZOVA, Z. - HUSAR, J., DOLNY, J. a
kol. Volené orgdny kapitdlovych spolocnosti. Vybrané otdzky. Kosice: Safarik Press, 2021, s. 41 a obdobne aj: CSACH,
K., MRAZOVA, Z. in.: OVECKOVA, O. a kol.: Obchodny zikonnik. Velky komentdr. Zvizok 1 (§ I az 260). 2. vydanie.
Bratislava: Wolters Kluwer SR, 2022, s. 542.

3 PINTEROVA, D. in. LUKACKA, P. - HUCKOVA, R. - KUBINEC, M. a kol. Obchodny zdkonnik. Komentdr. 1. vydanie.

Praha: C. H. Beck, 2025, s. 327.

Podl'a § 4 ods. 5 vyhlasky ¢. 25/2004 Z. z., ktorou sa ustanovuju vzory tla¢iv na podavanie navrhov na zapis do obchodného

registra a zoznam listin, ktoré je potrebné k ndvrhu na zapis prilozit’ Ak sa navrhuje zapisat’ udaj, ktory nevyplyva z inej

prilohy, k ndvrhu na zapis sa prilozi ¢estné vyhlasenie navrhovatel’a, v ktorom je tento udaj uvedeny. Podpis navrhovatel'a

musi byt’ iradne osvedceny; to neplati v pripade elektronickej podoby ¢estného vyhlasenia autorizovaného navrhovatel'om.

% USIAKOVA, L. in. LUKACKA, P. HUCKOVA, R.- KUBINEC, M. a kol. Obchodny zakonnik. Komentar. 1. vydanie.
Praha: C. H. Beck, 2025, s. 141.

87 Podla § 530/2003 Z. z. o obchodnom registri: Fyzické osoby oprdvnené konat v mene zapisanej pravnickej osoby su
povinné uviest’ v navrhu na zapis pravdivé udaje a dolozit’ ho listinami, ktorych obsah zodpoveda skuto¢nému stavu.

35
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Inak povedané, ak k navrhu nebolo prilozené (a ani v namietkach proti ozndmeniu
0 odmietnuti navrhu na zapis zmien) Cestné vyhldsenie akciovej spolo¢nosti o tom, ze ku
konkrétnemu diiu doslo k zaniku funkcie ¢lena dozornej rady v dosledku skonc¢enia pracovného
pomeru, mal ndvrh odmietnut’, resp. namietky zamietnut’, no len z dovodu absencie takéhoto
cestného vyhlasenia bez toho, aby sa nasledne v odovodneni uznesenia pustal do
hmotnopravnych, resp. materialnych uvah (o dovodoch zaniku Clenstva v dozornej rade).
Naopak, ak ¢estné vyhlasenie bolo prilozené k navrhu (resp. k namietkam), mal sud v tejto Casti
navrhu vyhoviet' s odkazom na len formélny prieskum navrhu na zapis zmien do obchodného
registra zo strany registrového sudu v rozsahu a v zmysle vymedzenom najma v § 6 ZOR.

IV. OBMEDZENIE PASIVNEHO VOLEBNEHO PRAVA PRE VEDUCICH
ZAMESTNANCOV

Viaceré volebné poriadky do dozornych rad zamestnavatel'skych subjektov zacali obsahovat’
aj ustanovenia vylucujuce z moznosti kandidovania za ¢lena dozornej rady za zastupcov
zamestnancov 0sob, ktoré sa nachadzaji v pozicii veduceho zamestnanca zamestnavatel’a,
prave z dovodu vzniku konfliktu zaujmov a mozného konania v rozpore s opravnenymi
z4ujmami zamestnancov. Vo vSeobecnosti sa domnievame, Ze si¢astou napiiania tychto
opravneni zamestnancov je pravo volit' si azvolit' si taku fyzicki osobu, ktora bude
predstavovat’ zdkladny prvok zvySenia ich ochrany v podobe participacie na rozhodovani
zamestnavatela, ¢o moze byt bezpochyby naplnené len predpokladom, ze clenom takejto
dozornej rady ako zastupca zamestnancov nebude osoba, ktord bude od rozhodovania
zamestnavatel'a zavisla formou napr. jej zaclenenia do vnutornej riadiace;j linie.

Tento predpoklad - diferenciacia zamestnancov a veducich zamestnancov s odkazom na §
9 ods. 3 ZP, je totiz zohladneny v mnohych pracovnopravnych inStitaitoch formou
hmotnopravneho zabezpecenia veducich zamestnancov (napr. v podobe osobitnej upravy ich
pracovnych podmienok — diZka skugobnej doby podla § 45 ZP, vykon prace nad&as vo vztahu
k jeho ekonomickému ekvivalentu podla § 121 ZP, osobitny druh povinnosti zamestnanca
podla § 82 ZP). Vo vSeobecnosti sa tak fyzicka osoba v postaveni zamestnanca povazuje za
osobu s odkazom na § 9 ods. 3 ZP, ktora vo zvySenej miere zabezpecuje, resp. priamo realizuje
V mene zamestnavatela dispozi¢né opravnenie voCi zamestnancom (zabezpecenie vykonu
zavisle] prace inymi osobami) a ako takad straca prirodzene povahu ,,nezéavislosti“ alebo
,hestrannosti“ vo¢i zamestnavatel'ovi. V tomto ohl'ade preto nemoZzno konStatovat, Ze tcast’
takejto 0soby v dozornej rade zamestnavatel'a ako zastupcu zamestnancov by napinala obsah
a ucel zavedenia kodoterminécie. Takato osoba by totiZ vyrazne narusSila, ak nie znemozZznila,
efektivny a spravodlivy vykon prava zamestnancov na ich zastupovanie v ramci individualnych
a kolektivnych pracovnopravnych vztahov.®

Bez ohl'adu na § 200 ods. 4 OBZ, ktory explicitne vylucuje z moznosti uchadzat’ sa
0 ¢lenstvo v dozornej rade len osoby, ktoré su sucasne aj ¢lenom predstavenstva, prokuristom
alebo osobou opravnenou podl'a zapisu v obchodnom registri konat’ v mene spolo¢nosti z titulu
prekryvu kompetencii a charakteru organov akciovej spolo¢nosti, nevylucuje sa, aby v stlade
S uvadzanym pristupom naplnenia ucelu kodoterminacie sa zaviedla aj podmienka nezavislosti
od osoby zamestnavatela, spocCivajica v obmedzeni ucasti vedacich zamestnancov
zamestnavatel'a s odkazom na § 9 ods. 3 ZP. S odkazom na uvadzané rozhodnutie Najvyssicho
sadu CR by bol prave takyto ucel poprety, ak by ,.kontrolérom*“ hospodarenia bola rovnaké

8 SVEC, M. — RAK, P. — HORECKY, J. Vuiitropodnikové predpisy. Pracovny poriadok a suvisiace predpisy
zamestnavatela. Bratislava: Wolters Kluwer, 2021, s. 85 a nasl.
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0soba®®, ktora by mala byt’ v tejto suvislosti kontrolovana a akymkol'vek spdsobom sa v mene
zamestnavatel'a podielala na realizécii jeho podnikatel'skej ¢innosti v riadiacej funkcii alebo
pozicii s odkazom na § 9 ods. 3 ZP.

V tejto suvislosti si rovnako dovolujeme podcCiarknut, ato aj vzhladom na charakter
zamestnavatel’a, ktory je Statnym podnikom, na obligatornost’ nezavislosti volenych zastupcov
zamestnancov V dozornej rade spolo¢nosti s odkazom na ,,Principy sprdvy a riadenia
spolocnosti, ktoré vydala Organizacia pre hospodarsku spolupracu a rozvoj v roku 2015
a ktoré boli premietnuté aj do narodnych pravnych tprav, napr. Kodex spravy a riadenia
spolo¢nosti CR z roku 2018 alebo aktualizovany Kodex spravy spoloénosti na Slovensku z roku
2017, ktoré uvadzaju, ze ,,.Spolocnost by mala mat nastavené mechanizmy, ktoré umoznia
nezavislost ¢lenov dozornej rady volenych zamestnancami na vedeni spolocnosti a pri rieseni
konfliktu zaujmov* alebo per analogiam pouzivany Kodex spravy spolo¢nosti s majetkovou
ucast’'ou Statu na Slovensku, v ktorom sa uvadza, Ze ,,zloZenie orgdnov podniku by malo umoznit
objektivne a nezavislé rozhodovanie, vsetci clenovia organov podniku vratane vsetkych
verejnych cinitelov by mali byt vymenovani na zaklade kvalifikacie a mali by mat rovnocenné
pravne zodpovednosti.*

V sulade s uvadzanymi narodnymi i medzinarodnymi dokumentmi a podporne aj s odkazom
na dovodové spravy* napr. k iprave zakonného ustanovenia zavadzajuceho kodoterminaciu sa
domnievame, Ze v ramci volebného poriadku mozno stanovit’ objektivne podmienky pre vznik
a uplatnenie pasivneho volebného prava pri vol'bach ¢lena dozornej rady, ktory je zastupcom
zamestnancov, a to nielen vo vztahu k jeho odbornosti, kvalifikacii a pod., ale aj vo vztahu
k zachovaniu a zabezpeceniu vysSie uvadzanej nezavislosti zastupcu na vedeni spolo¢nosti.
V tomto ohlade preto nepovazujeme takéto obmedzenie za rozporné s pravnou Upravou.
Pochopitel'ne, ze takéto obmedzenie pasivneho volebného prava nemédze mat” diskriminacny
charakter. Viazanost' pasivneho volebného prava na podmienku neexistencie zavislosti od
zamestnavatela nenapliiuje ziadny z diskriminacnych dévodov uvadzanych v €l. 1 zakladnych
zasad ZP, resp. § 13 ods. 1 aods. 2 ZP, dokonca by sme vedeli pripustit’ pri extenzivhom
vyklade per analogiam aj uplatnenie vynimky obsiahnutej v ¢l. 1 zakladnych zasad ZP
(odchylnost’ zaobchadzania spociva v povahe prace). Pripadna diskusia o nedodrzani zasady
rovnakého zaobchidzania je vylacend z dovodu chybajiceho komparitora a zavaznosti
pripadnych pravidiel pre uplatnenie pasivneho volebného prava pre vSetkych zamestnancov,
ktori nie su vyliaceni z dovodu naplnenia objektivnej podmienky vykonu funkcie alebo
pracovnej pozicie vo forme veduceho zamestnanca.

V tomto momente s ohl'adom na predchédzajtci pravny vyklad mozno formulovat’ aj nova
otazku, ¢i by bolo moZné pripustit’ zanik funkcie ¢lena dozornej rady za zamestnancov
v okamihu, ak by sa tato osoba stala vedliicim zamestnancom zamestnéavatel’a, ¢im by sa narusil
princip bezprostrednej nepodriadenosti tohto zamestnanca voci zamestnavatelovi, ato aj
s ohl'adom na rozsah a charakter vykonavanej zavislej prace tak, ako ju uvadza ustanovenie §
9 ods. 3 ZP. Jednym z argumentacnych vychodisk pre Gcely zodpovedania polozenej otazky je,
ze pokial' by sa tento zamestnanec stal vedicim zamestnancom zamestnavatela, ochrana
opravneného zaujmu*! (vyznam kodotermindcie ako takej) moze prevazit nad povahou vykonu
kontrolnej Cinnosti v dozornej rade ako zastupca zamestnancov. Hoci v tomto pripade, na
rozdiel od zaniku funkcie ¢lena dozornej rady za zamestnancov v dosledku zaniku pracovného

3% MADLENAK, A. — KUPEC, V. - HLADIKOVA, V. - PISAR, P. - KUPEC, M.: Digitalisation as a Prerequisite for the
Groundswell Concept Encouraging the Optimisation of Investments in Online Advertising Using an Audit Approach. In:
Academic Journal of Interdisciplinary Studies, ro¢. 12, ¢. 5, 2023, s. 23-37.

40 Napr. dovodova sprava k zakonu ¢&. 33/2020 Sb. op. cit., zvlaStna Cast, bod 498 k § 448a.

41 Porovnaj aj u Mészarosa - MESZAROS, P.: GDPR and its implementation in the internal environment of employee
representatives — the case of the Czech Republic and Slovakia. In: Central European Journal of Labour Law and Personnel
Management : international scientific journal, ro¢. 3, ¢. 2, 2020, s. 31-43.
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pomeru ¢lena dozornej rady s akciovou spolo¢nostou nejde o priamy zakonny predpoklad
vzniku a trvania funkcie (§ 200 ods. 4 OBZ), je namieste ocakavat, ze v pripade, ked’ sa ¢len
dozornej rady za zamestnancov stane veducim zamestnancom, pdjde o situaciu, ktora
nezodpovedd principu  bezprostrednej nepodriadenosti tohto zamestnanca  voci
zamestnavatel'ovi. V nadvdznosti na to by sa mal tento Clen dozornej rady vzdat' funkcie,
pripadne by mal byt odvolany anésledne zvoleny novy zéastupca zamestnancov v sulade
s podmienkami, uvedenymi V stanovach a volebnom poriadku akciovej spolo¢nosti.

V.ZAVER

Formulacia predlozeného zaveru, ktory by sa mal odvijat od pravnej argumentacie
obsiahnutej vo vedeckom prispevku, nie je pozitivna. Je vel'mi malo pracovnopravnych
institatov, ktoré by v sebe inkorporovali prvky anormativnu upravu viacerych pravnych
odvetvi a sucasne sa dotykali vyznamného socialneho zaujmu zamestnancov. Medzi jeden
zmala patri bezpochyby kodoterminacia ako jeden =z najvyznamnejSich kontrolnych
mechanizmov zamestnancov inak samostatného rozhodovania zamestndvatela. O to
rozporuplnejSie preto mozno z pracovnopravneho hladiska zasady ochrany slabSej strany
vnimat’ sidne rozhodnutia, ktoré nedostatocne akcentuju tuto Specifickt zasadu a sporné otdzky
neposudzujui vo vzt'ahu k ucelu ich prijatia do pravnej Gpravy, a to najmi za predpokladu, ze
sudne rozhodnutie je prijaté v oblasti, ktord nie je astym nielen sudneho prieskumu, ale aj
zaujmu akademickej obce.

Autori na zaklade predkladanej pravnej argumentacie zdoraziuju vyznam kodoterminacie
ako sposob efektivneho vykonu cinnosti zastupcov zamestnancov, ato aj na zaklade
medzinarodnej komparacie, pri¢om explicitne poukazuji na vyznam existencie hmotnopravnej
podmienky pre vznik atrvanie Clenstva zamestnanca v dozornej rade v podobe existencie
pracovného pomeru. Oddelenie tychto dvoch pravnych premis by totiZ jednozna¢ne smerovalo
k vyraznému stazeniu vykonu kompetencii zastupcov zamestnancov podl'a ustanovenia § 229
ods. 4 ZP a strate schopnosti efektivneho vykonu kontrolnej ¢innosti pre ucely § 239 ZP,
pripadne vedenia procesu kolektivneho vyjednavania, pokiall by nemohli byt v Cinnosti
zastupcov zamestnancov vyuZivané informdacie ziskané v ramci clenstva zamestnancov
v dozornej rade.

KLUCOVE SLOVA
kodoterminacia, dozorné rada, zamestnanec, odborova organizécia, pracovny pomer, ochrana
slabSej strany, analdgia legis

KEY WORDS
codotermination, supervisory board, employee, trade union, employment. weaker party
protection, analogy legis
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TROCHU EMPIRIE: KVANTITATIVNY POHLCAD NA
VYBRANE DRUHY PRAVNEJ ARGUMENTACIE
V ROZHODNUTIACH SLOVENSKYCH A CESKYCH
VRCHOLOVYCH SUDOV!

A BIT OF EMPIRICISM: A QUANTITATIVE VIEW OF
SELECTED TYPES OF LEGAL ARGUMENTATION IN THE
DECISIONS OF SLOVAK AND CZECH TOP COURTS

Martin Turéan?

https://doi.org/10.33542/S1C2025-2-11

ABSTRAKT

Clanok sa zameriava na judikatiru slovenskych a ceskych vrcholovych sudov (menovite
Ustavného sidu SR, Najvyssieho sudu SR, Ustavného sudu CR, Najvyssieho sudu CR
a ciastocne i Najvyssieho spravneho sidu SR a Najvyssieho spravneho siidu CR) v suvislosti s
ich odkazom na predchdadzajucu judikatiru, pravnu doktrinu a eurdpske pravo. lde o
kvantitativno-komparativau analyzu tychto fenoménov za poslednych desat’ az dvadsat rokov.
Autorova metoda spociva vo vyhladavani klicovych slov v databadze judikatury. Autor si vSima
sukromnoprdavnu 1 verejnoprdavnu judikaturu (osobitnda pozornost je venovana napriklad
trestnopravnym rozhodnutiam a sudnym rozhodnutiam v oblasti spravneho trestania), pricom
poukazuje na podobnosti a rozdiely v slovenskom a ceskom prostredi. Najvyraznejsim
rozdielom, ktory sa v danom ohlade objavuje, je citelna variabilita slovenskej judikatury v
porovnani s Ceskou judikaturou, ktorej krivka je pri skumanych odkazoch ovela linearnejsia.
Vyrazny rozdiel sa prejavuje aj trestnoprdvnej judikature, a sice jej odkaze na pravnu doktrinu,
ktory je v ceskom prostredi vyrazne vyssi ako v slovenskom. Rozdiel je aj v odkaze na eurdpske
pravo  (eurokonformny vyklad?), ktory je naopak v slovenskej verejnopravnej
| sukromnopravnej judikatire jednoznacne vyssi ako v ceske). Judikatura v oblasti spravneho
trestania sa s ohladom na skumané odkazy javi ako velmi podobnd v oboch ndarodnych
kontextoch, pricom odkaz na predchadzajicu judikatiuru sa tu ukazuje vyssi nez v oblasti
sukromného prava.

ABSTRACT

The article focuses on the jurisprudence of Slovak and Czech top courts (hamely: Constitutional
Court of the Slovak Republic, Supreme Court of the Slovak Republic, Constitutional Court of
the Czech Republic, Supreme Court of the Czech Republic, and partially also Supreme
Administrative Court of the Slovak Republic and Supreme Administrative Court of the Czech
Republic) concerning their reference to previous case law, legal doctrine, and European law.
The paper offers a quantitative-comparative analysis of these phenomena over the last ten to
twenty years. Author’s method is based on the search for keywords in the database of the
jurisprudence of those courts. The author focuses on private and public law jurisprudence

Tento ¢lanok bol podporeny Agentiirou na podporu vyskumu a vyvoja na zdklade Zmluvy ¢. APVV-20-0436 Nova pravna
uprava spravneho trestania.

2 doc. JUDr., Mgr., PhD., PhD., Univerzita Komenského v Bratislave, Pravnicka fakulta, Slovenska republika

Comenius University in Bratislava, Faculty of Law, Slovak Republic.
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(separate attention is paid to criminal law decisions and judgements in cases of administrative
punishment), pointing out the similarities and differences in the Slovak and Czech
environments. The most striking difference that emerges in the given regard is the noticeable
variability of jurisprudence of Slovak courts compared to Czech, the curve of which is much
more linear in the examined references. A significant difference is also shown in the criminal
law judiciary reference to legal doctrine, which in the Czech context is significantly higher than
in the Slovak, and in the reference to European law (Euro-conform interpretation?), which, on
the contrary, is clearly higher in both public and private law jurisprudence of the Slovak courts
than of the Czech courts. Judicial jurisprudence in the sphere of administrative punishment
appears very similar in both national contexts concerning the examined references, whereas its
reference to previous case law appears higher here than in the sphere of private law.

. UVOD

Druhé, prepracované vydanie monografie Interpretacia a argumentacia v prave (2024),
ktoré sme spolu s kolegom Michalom Mrvom dokon¢ili a publikovali na jesefi minulého roka,
obsahuje okrem vykladovej tedrie (deskriptivnej i preskriptivnej) a navrhu de lege ferenda
(legislativnej vykladovej inStrukcie pre slovenské obcianske pravo) aj empiricky element —
analyzu judikatury vrcholovych slovenskych a ¢iastocne i ceskych sudov s ohl'adom na vybrané
vykladové metddy/sposoby argumentacie. Predmetom tejto empirickej analyzy (ktort som mal
v ramci del’by uloh pri praci na druhom vydani spominanej monografie na starosti) bola
judikattra Ustavného sudu SR za obdobie poslednych dvadsiatich rokov (t. j. za roky 2004 az
2023) a judikatura Najvyssieho sudu SR za obdobie poslednych Sestnastich rokov (t. j. za roky
2008 az 2023; ked’Ze pred rokom 2008 nie je judikatira NS SR zdigitalizovana v dostato¢nej
kvantite), resp. Ciasto¢ne aj judikatura dosial’ kratko pdsobiaceho Najvyssieho spravneho stidu
SR (t. j. za obdobie od 1.8.2021 do konca roka 2023). Ako som uz nacrtol, v niektorych
pripadoch bola predmetom mdjho skumania aj judikatura eskych vrcholovych sadov (US
CR, NS CR, pripadne NSS CR), ktori som porovnaval s judikatiirou uvedenych slovenskych
sudov.

V tomto prispevku predstavim niektoré svoje zistenia a aktualizujem ich (pridam novy
vyskum, ktory som vykonal v mesiacoch februar a marec 2025), pri¢om slovensku judikatiru
budem tento raz komparovat s Ceskou aj vtych oblastiach, v ktorych sa v predmetnej
monografii slovensko-¢eska komparacia neobjavuje (vacSinu prispevku bude predstavovat
novy text). Z viacerych druhov interpretacie/argumentacie, na ktoré sa sustredi empiricka
analyza zroku 2024, sa teraz v aktualizovanej arozsirenej verzii z roku 2025 zameriam
vyhradne na tri druhy pravnej argumenticie — (1) na argumentdciu predchadzajucou
judikatrou, (2) pravnou doktrinou a (3) eurokonformitou, resp. odkazom na eurépske pravo.>
Prvé dva druhy argumentécie spadaji do kategorie vykladu z dejin posobenia pravneho textu,
treti je zvlaStnym druhom  systematického vykladu.* Tieto druhy pravnej
interpretacie/argumentacie su v porovnani s jazykovym alebo teleologickym vykladom ¢i
S roznymi ostatnymi druhmi systematického vykladu relativne dobre kvantitativne skimatel'né
(vzhl'adom na mozZnost’ vyhl'addvania podl'a klI'icovych slov, ktord sa v8ade rovnako dobre
nenaskyta).

Prispevok teda nebude mat pravno-teoreticky rdz, ale empiricky. Na nasledovnych
strankach si dovolim pontuknut’ svoje aktualizované zistenia. Mojim cielom bude zodpovedat’

3 Monografia si v§ima aj iné druhy argumentacie, resp. pravne fenomény — napriklad odkaz judikatiry na dévodové spravy

(historicky vyklad), medzery a analdgiu v prave (takato vyse¢ teleologického vykladu), odkaz na problém pravneho
formalizmu a i.

4 MRVA, M., TURCAN, M. Interpretacia a argumenticia v prave. Druhé, prepracované vydanie. Bratislava: Wolters
Kluwer, 2024, s. 124 an.as. 139 an.
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otazku, do akej miery (priblizne) st v judikatare slovenskych a ¢eskych vrcholovych sudov
zachytené vyssie uvedené tri sposoby pravneho dovodenia a v com sa od seba obe pravne
prostredia s ohadom na uvedent skuto¢nost’ odliSuju (¢ize, v akej kvantite v jednotlivom roku
prislusny sud vo svojich rozhodnutiach spomenul niektory zuvedenych druhov
vykladu/argumentacie). Zistené rozdiely mozu byt reflexiou pre prislusné sudy v savislosti
S nimi vyuzivanymi argumenta¢nymi nastrojmi, resp. v suvislosti s rétorickym aspektom ich
rozhodnuti (tendenciou zachytavat' dané argumenta¢né nastroje V pisomnych vyhotoveniach
rozhodnuti). Pdjde teda o komparativnu kvantitativnu analyzu. Pontiknem data v podobe ¢isel
a grafov a tiez ich interpretaciu s cielom ukazat’ podobnosti, rozdiely a niektoré dosledky.
Mnou vykonany vyskum spada do $irSej oblasti, ktorej sa u nds i vo svete, samozrejme, uz
dlhodobejsie venuju rozni autori. Kvantitativno-analytickym skiimanim préva sa v nasom (t. j.
cesko-slovenskom) akademickom prostredi dlhodobo zaoberd napriklad FrantiSek Crvcek.5
Medzi novsie préce, ktoré sa zameriavaju Specidlne na vyskum judikatary, patri kolektivna
monografia Geskych autorov Harastu, Smejkalovej, Novotnej, Savelku, Pol¢aka, Kasla,
Loutckého a Miska Citacni analyza judikatury (2021). K predmetnej publikacii prebehla na
stranke Casopisu pro pravni védu apraxi vroku 2023 diskusia, V ktorej zavere
Smejkalova, Novotna a HaraSta konStatujti, Ze potrebny popis citaéného prostredia ¢eskych
vrcholovych sudov dosial’ absentoval a nimi predostrety vyskum je vyznamnym krokom pre
badanie v tejto oblasti,® alebo ako to uvadzaju v zavere samotnej knihy, je krokom ,, pro lepsi
poznani citacni praxe ceskych soudii a obecné pro empirické zkoumadni fungovani prava. '
Mozno len suhlasit, ze ide o kvalitné dielo. V slovenskych podmienkach mozno z oblasti
analytického vyskumu judikatury poukazat' napriklad na Davida Vargu, Zoltana Szopléka,
Stanislava Kraj¢iho, Pavla Sokola a Petra Gurského®. V zahrani¢i sa problematike skiimania
sudnych rozhodnuti a jeho najroznejsich vyziev venuju rozni autori, a to dlhodobo.® Nemam
vedomost’ o tom, Ze by niekto v naSom prostredi vykonal komparativnu analyzu slovenskej
a Ceskej judikatiry so zameranim a obsahom podobnym tej, ktorti ponikam v tomto prispevku.

Preto ju povaZujem za relevantni.

5 Pozri napriklad: CVRCEK, F. Automatické rozpoznavani pravnich termind. In Pravnik, 146 (2007), &. 4, s. 433-443;
CVRCEK, F. Pravni jazyk a jeho styly z hlediska kvantitativniho. In Pravnik, 148 (2009), &. 5, s. 449-466; CVRCEK, F.
Pravni informatika a lingvistika. In Jurisprudence, 25 (2016), ¢. 6, s. 49-53.

6 SMEJKALOVA, T., NOVOTNA, T. HARASTA, J. Kvantitativni ptistup v kvalitativni doméné prava: odpoved autori. In
Casopis pro pravni védu a praxi, 31 (2023), &. 2, s. 506.

7 HARASTA, J., SMEJKALOVA, T., NOVOTNA, T. et. al. Citaéni analyza judikatury. Praha: Wolters Kluwer, 2021, s.
235. Pozri tieZ prispevok od Simona Chvojku: CHVOJKA, S. Publikaci to nekonéi: analyza piistupnosti judikatury
Nejvyssiho spravniho soudu. In Pravnik, 163 (2024), ¢. 4, s. 354-366.

8 Pozri ich technickejsie ladeny prispevok: VARGA, D., SZOPLAK, Z., KRAICL S. et al. Analysis and Prediction of Legal
Judgements in the Slovak Criminal Proceedings. In BREJOVA, B. et al. (eds.). Information Technologies — Applications
and Theory 2021, s. 161-170, online: https://ceur-ws.org/\VVol-2962/ [12-06-2025].

9 Pozri napriklad: NOOTRVIJK, K. van, MULDER, R. De. A quantitative analysis of legal word use. In BILETA Anual

Conference 2007, online: https://www.bileta.org.uk/wp-content/uploads/A-quantitative-analysis-of-legal-word-use.pdf

[12-06-2025]; KASTELLEC, J. P. The Statistical Analysis of Judicial Decisions and Legal Rules With Classification Trees.

In Journal of Empirical Legal Studies, 7 (2010), s. 202-230, online: https://jkastellec.scholar.princeton.edu/sites/g/

files/torugf3871/files/jkastellec/files/trees.pdf [12-06-2025]; BLACK, R. C., SPRIGGS II, J. F. Citation and Depreciation

of U. S. Supreme Court Precedent. In Journal of Empirical Legal Studies, 10 (2013), s. 325-358, online:

https://onlinelibrary.wiley.com/doi/epdf/10.1111/jels.12012 [18-06-2025]; LIU, J. S, CHEN, H.-H., HO, M. H.-C., LI, Y-

CH. Citations With Different Levels of Relevancy: Tracing theMain Paths of Legal Opinions. In Journal of the Association

for  Information  Science and  Technology. 65 (2014), <. 12, s.  2479-2488, online:

https://asistdl.onlinelibrary.wiley.com/doi/epdf/10.1002/asi.23135 [18-06-2025]; VAN DER HAEGEN, M. Building a

Legal Citation Network: The Influence of the Court of Cassation on the Lower Judiciary. In Utrecht Law Review, 13

(2017), ¢. 3, s. 65-67, online: https://utrechtlawreview.org/articles/406/ [18-06-2025]; LOCKE, D., ZUCCON, G. Case law

retrieval: acomplishments, problems, methods and evaluations in the past 30 years. In ACM Computing Surveys, 1 (2022),

¢. 1, online: https://arxiv.org/pdf/2202.07209v1 [12-06-2025].

Pri¢om si uvedomujem, ze ide iba o hruby kvantitativny obraz, a ako upozorituji vy$$ie zmieneni Liu, Chen a Li, pri

skiimani judikatary je dolezity aj kvalitativny prvok, ¢o znamena, ze nie kazdy odkaz ma rovnaka véhu. Kvalitativne
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1. KOMPARATI{VNA KVANTITATIVNA ANALYZA

AKko uz som uviedol, nie vSetko sa da v slovenskej judikatire zatial' realne dobre
kvantitativne skiimat’ (teda, pokial nemame k dispozicii nejaké Specidlne nastroje umelej
inteligencie, ktoré sa urcite ¢oskoro objavia aj pre oblast’ prava). Napriklad vyskyt (pocet)
sudnych zmienok o teleologickom vyklade je aktualne len vel'mi tazko skiimatel'ny, pretoze
zmienka o teleologickej interpretacii moze byt’ vyjadrena najroznej$imi jazykovymi vyrazmi.
Pritom napriklad vyraz ,ucel“ vobec nemusi byt pouzity vo vyzname teleologickej
interpretacie prava. Naopak, pri argumentacii judikatirou, doktrinou ¢i poziadavkou stladu
s europskym pravom (alebo aspon poukazu na eurdpske pravo) sa naskytd moznost relativne
dobrého kvantitativneho skimania, vzhl'adom na vyuzitenost niektorych vyrazov, ktoré
dokazu sluzit’ ako pomerne presné kl'aCové slova.
Metoda mojej prace predstavenej v tomto prispevku teda spociva vo vyhladdvani podla
kla¢ovych slov, ato v databaze sudnych rozhodnuti judikaty.info, ¢o je rozsiahly systém
pravnych informacii s dobrymi prvkami vyhl'adavania (napr. funkciou negativneho vyrazu,
ktorda umoznuje vyhnit sa duplicite ndjdenych vysledkov). Moje nizSie uvedené zistenia
zachytavaju  pritomnost zvolenych klaovych slov v jednotlivych rozhodnutiach
v konkrétnych rokoch, pri€om niekedy ide o prepracovant argumentéciu prisluSnou metédou,
inokedy len oletmi zmienku (¢i uz sudcu alebo ucastnika konania), ¢o vzhladom na
kvantitativny charakter analyzy teraz sice nebude rozliSené, no skuto¢nost’, Ze dana zmienka sa
do pisomného vypracovania rozhodnutia dostala, ma svoj vyznam, a to najma, ak sa v priebehu
casu ukazuje stupajica tendencia jej vyskytu. Moj pohl'ad na judikatiru v tomto prispevku teda
predstavuje snahu o akusi makro-perspektivu. KI'acové slova som volil na zéklade vSeobecnej
skusenosti s jazykom sidnych rozhodnuti, a to tak, aby boli vyuZzité predovsetkym typické
vyrazy, ktoré indikuju pritomnost’ odkazu na skimany fenomén (vyuzival som vSak rdzne
vyrazy — aj okrajové). Konkrétne vyhladavané terminy d’alej v texte jednotlivo explicitne
uvadzam, pri¢om upozoriiujem aj na to, ¢i ich bolo potrebné vyhl'adévat v prisluSnych padoch,
alebo ich systém automaticky rozpoznal.**

1. Odkaz na judikatiru

V ramci vyskumu, ktory som vykonal eSte vr. 2024 aktory bol publikovany vuz
spominanej monografii (z ktorej je Cast’ nasledovného textu prebratd a ndsledne doplnend
0 neskorsi vyskum z r. 2025),'? som si kladol otazku, ¢&i je dnes odkaz sudnych rozhodnuti na
predchadzajicu judikaturu (najmi konStantnua judikatiru) vyssi, neZ bol v minulosti. Dévodom
pre poloZenie si takejto otdzky je v slovenskom kontexte, pochopitel'ne, nayméa nie tak davna
rekodifikacia civilného procesu, ktord s t€innost'ou od 1.7.2016 posilnila poziciu judikatury,
zvlast tej ustalenej® (okrem toho sa uz dlhsi ¢as hovori o postupnom priblizovani
angloamerického pravneho systému s kontinentdlnym systémom, sucastou ktorého je aj
slovenské a eské pravo).'*

V januari 2024 som teda vykonal kvantitativnu analyzu rozhodnuti obc¢ianskopravneho
a obchodnopravneho kolégia Najvyssieho sidu SR za roky 2008 az 2023. Vyhladaval som

skimanie by si v§ak vyzadovalo $pecialne technické prostriedky. Za zmysluplné povazujem i takéto Cisto kvantitativne
skiimanie, ktoré moze byt neskor konfrontované s kvalitativno-kvantitativnym skiimanim.

Citatel’ tak moZe posudit, &i bola volba hladanych vyrazov naleZita.

12 Tamtiez, s. 144-147.

13 K tomu pozri napriklad LOWY, A. Velky senat a ustalend rozhodovacia prax (inauguraénd prednaska). In Pravny obzor,
105 (2022), ¢. 2, s. 95-111.

Hoci, ako uvadza Zdenék Kiihn: ,,Jakkoli se propast mezi piivodné radikalné odlisnymi pojetimi prava kontinentalniho
a angloamerického v priibéhu dvou stoleti znatelné ziizila, viditelné rozdily mezi obéma pojetimi stal pretrvavaji. “ (KUHN,
Z. Judikatura a judikaturni odklony. In SOBEK, T., KOTASEK, J., HAPLA, M. (eds.). Pravni argumentace. Praha: C. H.
Beck, 2024, s. 448).
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kl'a¢ové slova ako ,konStantna judikatara®, ,ustdlend judikatara®, ,konStantnd prax®,
,konstantnd sudna prax®, ,,ustdlend prax“, ,,ustdlena sudna prax*, , konstantna rozhodovacia®,
,ustalend rozhodovacia“ [&innost, prax].'® Zaroveit som pouzil tri desiatky negativnych
vyrazov s cielom odfiltrovat’ vysledky odkazujuce na (ustalent) rozhodovaciu prax Ustavného
sudu SR, Sudneho dvora EU (Eurépskeho stidneho dvora) a Eurdpskeho stidu pre Pudské prava,
ktoré sa v rozhodnutiach NajvysSieho sidu SR tiez spominaju (Slo napr. o vyrazy ako
,konstantna judikatara ESCP*, ,,prax Sudneho dvora® a pod.), ked’Ze predmetom analyzy mala
byt kvantita odkazov na ustalenu judikatiru vSeobecnych sidov (Najvyssieho sudu SR). Zistil
som, ze s ohl'adom na pomer najdenych rozhodnuti voc¢i vSetkym vydanym rozhodnutiam za
urcité obdobie sa v priebehu poslednych 16 rokov pocet odkazov na ustalenu rozhodovaciu
prax napohlad priebezne zvysuje'® aze za poslednych osem rokov sa v porovnani
s predchadzajicimi 6smimi rokmi tento pocet v pripade obCianskopravneho kolégia viac nez
zdvojnasobil (2 621 z 28 952 rozhodnuti za roky 2008 az 2015 voci 4 889 z 23 365 rozhodnuti
za roky 2016 az 2023, t. j. 9,05 % voci 20,92 %; resp. pri odratani odfiltrovanych rozhodnuti
spominajucich judikataru Specialnych stidov ide 0 2 621 z 26 432 rozhodnuti voc¢i 4 889 z 22
569 rozhodnuti, t. j. 0 9,92 % voci 21,66 % zo skiimanej vzorky, ktord predstavuje takmer 94
% vSsetkych rozhodnuti obc¢ianskopravneho kolégia), zatial' ¢o v pripade obchodnopravneho
kolégia sa viac nez zoStvornasobil (492 z 11 029, resp. 10 508 rozhodnuti voc¢i 1 773 2 9 124,
resp. 8 805 rozhodnuti, t. j. 4,46 % voci 19,43 %, resp. 4,68 % voci 20,14 % zo skiimanej vzorky
predstavujucej takmer 96 % vSetkych rozhodnuti obchodnopravneho kolégia).

Zadanim negativnych vyrazov reflektujucich odkazy na judikatiru Specidlnych stidnych
instancii (ako Ustavny sud SR, Eurdpsky sud pre l'udské prava a Stdny dvor EU) doslo, chtiac-
nechtiac, k odfiltrovaniu asi 6,3 % vsetkych rozhodnuti ob¢ianskopravneho kolégia a asi 4,2 %
vSetkych rozhodnuti obchodnopravneho kolégia (spolu ide o 4 156 rozhodnuti), z ktorych mézu
niektoré obsahovat’ okrem zmienky o (ustalenej) judikatire Europskeho stidu pre 'udské prava,
Studneho dvora EU alebo Ustavného sadu SR aj zmienky o ustélenej judikatire vieobecnych
sudov. Vysledok teda mdze byt skresleny. Je vSak vhodné pripomenut, ze aj pri takomto
odfiltrovani pokryvala vyuzita vzorka viac nez 90 % vSetkych rozhodnuti.

Pri pohl'ade na celkovy odkaz rozhodnuti uvedenych kolégii NS SR na akiikolvek judikatiru
(Ci uz ustélenu, alebo neustalenu, judikataru vSeobecnych stdov alebo judikatiru Specialnych
stdnych instancii)’ sa v ramci porovnania obdobi rokov 2008 az 2015 a 2016 az 2023 ukazuje
badatel'ny narast iba v pripade obchodnopravneho kolégia (2 076 z 11 029 rozhodnuti voci
2 834 29 124 rozhodnuti, t. j. 18,82 % voci 31,06 %). Pri ob¢ianskopravnom kolégiu je pomer
V neskor§om osemro¢nom obdobi podobny ako v skorSom, resp. dokonca mierne nizsi (10 976

15 Kragové vyrazy som v pripade potreby (ked ich systém nesklotioval) vyhl'adéaval aj v prislusnych padoch a vzdy s vyuZitim

funkcie negativneho vyrazu, ktory zaistil vylu¢enie duplicity najdenych vysledkov.

16 Zar. 2008 — 2009 bolo najdenych 224 rozhodnuti obsahujtcich niektory z vyhladavanych vyrazov z celkového poctu 5 261
rozhodnuti ob¢ianskopravneho kolégia Najvyssieho sudu SR, resp. pri odfiltrovani rozhodnuti odkazujucich na (ustalent)
judikatiru Ustavného sudu SR, Eurépskeho sudu pre Pudské prava alebo Studneho dvora EU z 5 213 rozhodnuti (&ize 4,26
%, resp. 4,32 %). Zar. 2010 — 2011 to bolo 378 z 5 197, resp. 5 019 rozhodnuti (7,27 %, resp. 7,53 %). Zar. 2012 — 2013
$lo 0585 z0 6 206, resp. 5311 rozhodnuti (9,43 %, resp. 11,01 %), za r. 2014 — 2015 01434 z 12 288, resp. 10 889
rozhodnuti (11,67 %, resp. 13,17 %), zar. 2016 — 2017 0 1 869 z 15 356, resp. 15 199 rozhodnuti (12,17 %, resp. 12,3 %),
zar. 2018 — 2019 0 1 030 z 3 158, resp. 3 043 rozhodnuti (32,62 %, resp. 33,85 %), zar. 2020 — 2021 0 946 z 2 292, resp.
2 115 rozhodnuti (41,27 %, resp. 44,73 %) a zar. 2022 — 2023 0 1 044 z 2 559, resp. 2 212 rozhodnuti (40,8 %, resp. az
47,2 %). V pripade obchodnopravneho kolégia st ¢isla nasledujuce: Za r. 2008 — 2009 ide 0 128 zo 4 949, resp. 4 944
rozhodnuti (2,59 %), zar. 2010 — 2011 0 77 z 2 587, resp. 2 573 (2,98 %, resp. 2,99 %), za r. 2012 — 2013 0 149 z 2 034,
resp. 1 692 (7,33 %, resp. 8,81 %), zar. 2014 — 2015 0 138 z 1 459, resp. 1 299 (9,46 %, resp. 10,62 %), za r. 2016 — 2017
0367 23277, resp. 3192 (11,2 %, resp. 11,5 %), za r. 2018 — 2019 0 641 z 3 413, resp. 3 346 (18,78 %, resp. 19,16 %),
zar. 2020 — 2021 0 454 z 1 495, resp. 1 405 (30,37 %, resp. 32,31 %) a za r. 2022 — 2023 0 311 z 939, resp. 862 rozhodnuti
(33,12 %, resp. 36,08 %).

Vyhladaval som vyrazy ,,judikatira®, ,,sadna prax®, ,,prax suidov®, ,,rozhodovacia ¢innost™, ,,rozhodovacia prax*, ,,judikat*
(v prislusnych padoch a sposobom vylucujicim prekrytie najdenych vysledkov).
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rozhodnuti z 28 952 za roky 2008 az 2015 voci 8 187 z 23 365 rozhodnuti za roky 2016 az
2023, t.j. 37,91 % voci 35,04 %).

Pri skimani sudnych zmienok o judikatare vseobecnych sudov (Cize pri odfiltrovani
rozhodnuti odkazujucich na judikatiru Ustavného sadu SR, Eurépskeho sudu pre l'udské prava
alebo Sudneho dvora EU) bez ohl'adu na jej ustdlenost™ mozno v pripade ob&ianskopravneho
kolégia badat’ vyrazny rozdiel medzi rokmi 2008 az 2011 a 2012 az 2015.1° Obdobné plati
0 porovnani rokov 2016 az 2019 a 2020 az 2023.% Cisla su premenlivé. V osemro&nych
priemeroch (€ize pri porovnani period 2008 az 2015 a 2016 az 2023) je pomer prakticky
rovnaky (teda ani nestiipa, ani neklesa).?* Pri obchodnopravnom kolégiu je to iné a v ramci
porovnania $tvorroénych obdobi tu badat’ postupny rast,?? pricom pri poslednych 6smich
rokoch ako celku mozno hovorit o priemernom zdvojnasobeni zmienok o judikatire
v porovnani s predchddzajucimi 6smimi rokmi.?® Opit tu sice mdze byt uréité (nie
zanedbateI'né) skreslenie sposobené odfiltrovanim rozhodnuti odkazujicich na judikatiru
$pecialnych sadov (Ustavny sud SR, Eurdpsky std pre Pudské prava, Sudny dvor EU), v ktorej
sa mdézu nachadzat’ aj zmienky o judikature vSeobecnych sudov. AvSak skutocnost, Ze
I vyhl'adavanie zmienok o akejkol'vek judikature (teda bez ohladu na jej ustalenost’ a organ
povodu) ukézalo v pripade obchodnopravneho kolégia v poslednych 6smich rokoch badatel'ny
narast, naznacuje, ze skreslenia by pri d’alSich vyhl'addvaniach nemali byt’ vel'ké.

V osemro¢nych priemeroch je s touto skutonostou v sulade aj dodatkové analyza, ktoru
som prostrednictvom tej istej databazy vykonal vo februari 2024. V ramci nej som sa sustredil
na vyhladévanie kl'ai¢ovych vyrazov ,,judikattra najvyssieho sudu®, ,,prax najvyssieho sudu®,
,,cinnost’ najvyssieho sudu®, ,,rozhodnutie najvyssieho sudu®, ,,judikatara NS SR®, , prax NS
SR*, ,,¢innost’ NS SR* a ,,rozhodnutie NS SR* (s vylucenim odkazov na judikataru NajvysSieho
sadu CR, ked7e ma zaujimala reflexia judikatiry doméaceho stdu). V pripade
obc¢ianskopravneho kolégia NS SR st obdobia rokov 2008 az 2015 a 2016 az 2023 percentudlne
prakticky identické. Za prvé z tychto dvoch obdobi som nasiel 7 209 rozhodnuti zmiefiujicich
aspoil jeden z tychto vyrazov z celkového poctu 28 952 rozhodnuti (t. j. 24,9 %) a za druhé
obdobie som nasiel 5901 z 23411 rozhodnuti (t. j. 25,21%). Takze v tychto obdobiach
priemerne asi Stvrtina vSetkych rozhodnuti obcianskopravneho kolégia spomina
predchadzajtcu judikataru Najvyssieho sudu SR. Pri obchodnopravnom kolégiu je situacia ina
a Vv osemro¢nych priemeroch tu mozno badat’ takmer 1,7-ndsobny nérast. Za roky 2008 az 2015
som nasiel 1 388 rozhodnuti z celkového poctu 11 029 rozhodnuti (¢o predstavuje asi 12,59 %),
zatial’ ¢o za roky 2016 az 2023 to bolo 1 931 z celkového poctu 9 161 rozhodnuti (t. j. asi 21,08
%).2* V hrubych rysoch teda mozno skonstatovat’ uréity narast odkazu rozhodnuti NS SR
Vv stkromnopravnych veciach na predchadzajicu judikataru.

18
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Vyhladaval som vyrazy ,judikatura®, ,sudna prax“, ,prax sudov®, ,rozhodovacia Cinnost*, ,rozhodovacia prax“ (v
prislusnych padoch a spdsobom vylucujicim prekrytie najdenych vysledkov). Negativnymi (vylicenymi) vyrazmi boli
vyrazy ako ,,éinnost ESCP*, ,,prax europskeho sudu®, ,,judikatira Gstavného® a pod.

19 Zar. 2008 — 2011 som nasiel 1 668 z 10 458, resp. 9 460 rozhodnuti, zatial’ ¢o za r. 2012 — 2015 to bolo 4 542 z 18 494,
resp. zo 14 816 rozhodnuti. Ide o priemerny narast z 15,95 %, resp. zo 17,63 % na 24,56 %, resp. 30,66 %.

20 Zar. 2016 — 2019 som nasiel 3 355 z 18 514, resp. zo 17 112 rozhodnuti, zatial’ ¢o zar. 2020 — 2023 to bolo 1 776 zo 4 851,
resp. z 3 357 rozhodnuti. Ide o priemerny narast z 18,12 %, resp. 19,61 % na 36,61 %, resp. az 52,9 %.

2L Ide 0 6210z 28 952, resp. 24 272 rozhodnuti (21,45 %, resp. 25,59 %) vo&i 5 131 z 23 365, resp. 20 469 rozhodnuti (21,96
%, resp. 25,07 %).

22 Zar. 2008 — 2011 som nasiel 593 zo 7 536, resp. 7 457 rozhodnuti, za r. 2012 — 2015 to bolo 438 z 3 493, resp. 2 611
rozhodnuti, za r. 2016 — 2019 slo o 1 105 zo 6 690, resp. 6 222 rozhodnuti a za r. 2020 — 2023 0 678 z 2 434, resp. 2 010
rozhodnuti. Ide 0 priemerny rast zo 7,87 % (resp. 7,95 %) na 12,54 % (resp. 16,78 %), na 16,52 % (resp. 17,76 %), na 27,86
% (resp. 33,73 %).

23 Zar. 2008 — 2015 som nasiel 1 031 z 11 029, resp. 10 068 rozhodnuti, zatial’ ¢o za r. 2016 — 2023 to bolo 1 783 z 9 124,

resp. 8 232 rozhodnuti. Ide o priemerny narast z 9,35 % (resp. 10,24 %) na 19,54 % (resp. 21,66 %).

Je v8ak vhodné uviest, Ze prehl’ad po dvojro¢niciach ukazuje v pripade oboch kolégii relativne kolisavy priebeh. Na druhej

strane sa tu vSak v hrubych rysoch &érta postupny ramcovy percentualny rast aj pri obcianskopravnom kolégiu.
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V mesiacoch februar a marec 2025 som vykonal novua analyzu a to po jednotlivych rokoch
od roku 2008 do roku 2024. Tento krat som skimal nielen slovensku judikataru, ale aj ¢esku,
priCom som si opat’ v§imal rozhodnutia v ob¢ianskopravnych a obchodnopravnych veciach.
Vyhladédval som vyrazy ako ,,judikatira najvyssieho sudu®, ,,rozhodnutie najvyssieho sudu®,
»prax najvyssieho sudu®, ,,Cinnost’ najvyssieho sudu®, ,judikatara NS SR* , rozhodnutie NS
SR*, ,,prax NS SR*, ,.¢innost’ NS SR, ,svojej judikatare* (v padoch), ,prejudikatara® (v
padoch), ,,predchadzajuca judikatara® (v padoch), ,,judikat (v padoch). Letmou manualnou
selekciou som sa zaroven snazil vylucovat’ odkazy na judikaturu Specialnych a ceskych sudov.
Ciel'om totiz bolo v§imnut’ si reflexiu predchadzajiucej domacej judikatury vSeobecnych sudov.
Vysledky za obcianskopravne kolégium boli nasledovné:

obc¢ianskopravne kolégium NS SR (odkaz na judikatiru)

Rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2008 123 2564 4,80%
2009 234 2 697 8,68%
2010 340 2749 12,37%
2011 376 2448 15,36%
2012 618 2490 24,82%
2013 1663 3716 44,75%
2014 2762 4 847 56,98%
2015 1202 7441 16,15%
2016 1193 10 851 10,99%
2017 1018 4 505 22,60%
2018 634 1759 36,04%
2019 708 1399 50,61%
2020 627 1260 49,76%
2021 486 1032 47,09%
2022 712 1271 56,02%
2023 754 1549 48,68%
2024 699 1382 50,58%

Vysledky za obchodnopravne kolégium:
obchodnopravne kolégium NS SR (odkaz na judikatiru)

Rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2008 167 3031 5,51%
2009 135 1918 7,04%
2010 107 1484 7,21%
2011 109 1103 9,88%
2012 169 969 17,44%
2013 270 1065 25,35%

Obcianskopravne kolégium: 2008 —2009: 345z 5 261 (t. j. 6,56 %), 2010 — 2011: 673 z 5 197 (t. j. 12,95 %), 2012 — 2013:
2241 70 6 206 (t. j. 36,11 %), 2014 — 2015: 3 950 z 12 288 (t. j. 32,15 %), 2016 — 2017: 2 184 z 15 356 (t. j. 14,22 %),
2018 -2019:1 3157 3 158 (t. j. 41,64 %), 2020 —2021: 1 072 z 2 292 (t. j. 46,77 %), 2022 — 2023: 1 330 z 2 605 rozhodnuti
(t. j. 51,06 %). Obchodnopravne kolégium: 2008 — 2009: 256 zo 4 949 (t. j. 5,17 %), 2010 — 2011: 189 z 2 587 (t. j. 7,31
%), 2012 — 2013: 419 2 2 034 (t. j. 20,6 %), 2014 — 2015: 524 z 1 459 (t. j. 35,92 %), 2016 — 2017: 529 z 3 277 (t. j. 16,14
%), 2018 — 2019: 538 z 3 413 (t. j. 15,76 %), 2020 — 2021: 508 z 1 495 (t. j. 33,98 %), 2022 — 2023: 356 z 976 rozhodnuti
(t. j. 36,48 %).
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2014 383 902 42,46%
2015 145 557 26,03%
2016 287 806 35,61%
2017 251 2471 10,16%
2018 257 2228 11,54%
2019 338 1185 28,52%
2020 304 857 35,47%
2021 283 638 44,36%
2022 213 502 42,43%
2023 202 575 35,13%
2024 180 566 31,80%

Graficky vyzera priebeh odkazu na judikatiru oboch kolégii NS SR takto:
Vyvoj odkazu na judikaturu (NS SR)
60,00%
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0,00%

e obcianskopravne kolégium obchodnopravne kolégium

Z grafu vidno, Ze priebeh zmienok o judikature je relativne kolisavy, respektive ze za
poslednych 17 rokov, obsahujt obe krivky dva, resp. tri vrcholy, pricom je zaujimavé, Ze zrovna
v roku 2016, v priebehu ktorého nadobudol G¢innost” Civilny sporovy poriadok, ktory poziciu
judikatary upevnil, je krivka obc¢ianskopravneho kolégia najnizSie a Vv pripade
obchodnopravneho kolégia sa tak deje v nasledovnom roku. Ked’ rozhodnutia oboch kolégii
pomiesame a akoby ,,spriemerujeme* (t. j. spoCitame ndjdené¢ vysledky pre obe kolégid
v jednotlivom roku a rovnako aj vSetky rozhodnutia oboch kolégii za jednotlivy rok), data buda

vyzerat nasledovne:

obc¢ianskopravne + obchodnopravne kolégium NS SR (odkaz na judikatiru)

Rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2008 290 5595 5,18%
2009 369 4615 8,00%
2010 447 4233 10,56%
2011 485 3551 13,66%
2012 787 3459 22,75%
2013 1933 4781 40,43%
2014 3145 5794 54,28%
2015 1347 7998 16,84%
2016 1480 11 657 12,70%
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2017 1269 6976 18,19%
2018 891 3987 22,35%
2019 1046 2584 40,48%
2020 931 2117 43,98%
2021 769 1670 46,05%
2022 925 1773 52,17%
2023 956 2124 45,01%
2024 879 1948 45,12%

Takéto suborné skiimanie oboch kolégii mé zmysel z hl'adiska porovnania s ceskym
prostredim, kde je v ramci NS CR ob¢ianskopravna a obchodnopravna agenda zlG¢ena
V jednom kolégiu, pri¢om systém pri ceskom sude ani neumoziuje vyhl'adavat’ podla kolégia,
no umoziuje vyhladavat’ podla spisovej znacky, ¢im mozno vyselektovat’ sikromnopravne
veci ako jednu mnozinu.

Priblizne v rovnakom &ase (marec 2025) som teda vykonal aj analyzu rozhodnuti NS CR.
Vyhladéval som rozhodnutia so spisovou znackou ,,Cdo* obsahujuce aspon jeden z klI'i¢ovych
vyrazov: ,,judikatura nejvy$siho soudu® (v padoch), ,,praxe nejvyssiho soudu®, ,,rozhodovaci
¢innost nejvyssiho soudu® (v padoch), ,,sjednocovaci ¢innost nejvysiho soudu®, ,,judikatura NS
CR“ (v padoch), ,,praxe NS CR*, ,,svou judikaturu®, , prejudikatura (v padoch), ,,pfedchazejici
judikatura® (v padoch),?® ,judikat“ (v padoch). Pritom som sa, podobne ako v pripade
slovenského sudu, snazil letmou selekciou vylucit’ tie vysledky, ktoré neodkazovali na
judikataru NS CR, ale na judikataru $pecialnych sudov (US CR, ESI’P, SD EU).

Moje zistenia za jednotlivé roky st nasledovné:

NS CR - judikatira v siikromnoprivnych veciach (odkaz na judikatiru)

Rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2008 388 3636 10,67%
2009 500 4614 10,84%
2010 681 4 987 13,66%
2011 953 5053 18,86%
2012 899 4 449 20,21%
2013 914 4193 21,80%
2014 1193 4575 26,08%
2015 1325 5096 26,00%
2016 1414 5332 26,52%
2017 1 550 5550 27,93%
2018 1626 4921 33,04%
2019 1516 4548 33,33%
2020 1531 4170 36,71%
2021 1416 3760 37,66%
2022 1537 3628 42,36%
2023 1555 3895 39,92%
2024 1 507 3425 44,00%

% Neskor som pre istotu skontroloval aj vyskyt vyrazu ,,pfedchozi judikatura“ (v pAdoch) s manudlnym vylicenim vysledkov
odkazujucich na judikatiru Specidlnych stidnych instancii (najmd US SR) namiesto judikatiry NS CR. Zistil som, ze
v prislusnych rokoch ide o jednotky vyskytov (od 1 do 11), ktoré $tatistiku nijako relevantne neovplyvnia.
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Graf porovnavajuci slovenské a ¢eské prostredie potom vyzera takto:

Vyvoj odkazu na judikaturu (najvyssieho sudu) v rozhodnutiach NS SR a
NS CR v ob¢ianskopravnych a obchodnopravnych veciach
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Z vy$sie uvedeného vyplyva, ze vjudikatire NS CR v sukromnopravnych
(ob&ianskopravnych a obchodnopravnych) veciach sa odkaz rozhodnuti NS CR na
predchadzajucu judikatiru (skorie rozhodnutia NS CR) za poslednych 17 rokov asi
zoStvornasobil, pricom rast bol veelku kontinudlny, na rozdiel od vysledkov zistenych pri NS
SR, kde mozno v ramci krivky badat’ narast aj prepad. Ceska judikatura sa teda v tomto ohl’ade
javi menej kolisava arelativne stabilnejSia. Tato skutocnost’ je zaujimavd, ked'Ze sa, ako
uvidime d’alej, bude opakovat’ aj pri skiimani zmienok o pravnej doktrine a eurdpskom prave.

2. Odkaz na pravnu doktrinu

Vjanuari 2024 som okrem analyzy odkazu na judikataru v rozhodnutiach
obc¢ianskopravneho a obchodnopravneho kolégia NS SR vykonal aj analyzu judikatérnych
zmienok o pravnej doktrine, pricom som sa zameral nielen na rozhodnutia (celého) NS SR, ale
aj na rozhodnutia US SR (tento vyskum bol, rovnako ako vyskum tykajuci sa zmienok
0 judikatire, publikovany vuZ spominanej monografii aniz$ie ho znej preberam).?®
Vyhladdval som konkrétne kI'icové slovd ako ,pravna doktrina® (resp. ,,doktrina‘),
»doktrindlny* (v padoch), ,,pravna veda®, ,prdvna nauka®, ,pradvna tedria®, ,teoria prava‘,
»pravna literatura®, ,,pravnicka literatira®, ,,komentéar*, odborna literatira®, ,,odborna spisba®,
,»odborny ¢lanok®, ,,odborna publikacia®, ,,monografia®, ,pravnickd spisba®, ,tedria
obCianskeho prava“, ,tedéria obchodného prava“, ,tedria pracovného prava“, ,teodria
sukromného prava®, ,tedria spravneho prava®, ,tedria trestného prava“, ,tedria verejného
prava®“. Okrem toho som vyhladaval aj zmienky o znamych prévnickych periodikach ako
,»Pravny obzor*, ., Justicna revue®, ,,Bulletin slovenskej advokécie® (resp. ,,BSA®), ,,Casopis pro
pravni védu®, ,,Pravni rozhledy“27 a vydavatel'stvach ako ,,Wolters Kluwer*, ,,Iura edition®,
,Heuréka®, ,,C. H. Beck* (resp. ,,C.H. Beck®), ,,Ales Cen&k®, ,Leges®. Pri niektorych vyrazoch
som musel, vzhladom na ich viacznacnost, najdené vysledky (Slo o stovky az tisicky)
jednotlivo zbezne prekontrolovat’ a vylucit’ tie, ktoré pouzivali hI'adany vyraz v inom vyzname,
nez aky bol relevantny. Napriklad pri vyraze ,.komentar §lo niekedy o komentar (vyjadrenie)
ucastnika konania, pripadne o komentér stidu, nie o odkaz na odbornu publikdciu (knizny

2% MRVA, M., TURCAN, M. Interpreticia a argumenticia v prave. Druhé, prepracované vydanie. Bratislava: Wolters
Kluwer, 2024, s. 151-153.

Odkazy na Casopis Prdvnik nemalo zmysel hl'adat’, pretoZe pri zadani vyrazu ,,pravnik* (diakritika nie je pre dany systém
podstatna) sa Casto objavoval odkaz na osobu pravnika (pravneho zéstupcu).

27
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komentar k zakonu). Pri vyraze ,,odborna literatura® Slo niekedy o odkaz na medicinsku ¢i
stidnoznaleck literatiru, nie o pravnicka literatiru (teda o vyhodnocovanie skutkového a nie
pravneho stavu). To isté plati o vyraze ,,monografia“ ¢i,,odborny ¢lanok*. Pri vyraze ,,doktrina*
Slo niekedy 0 stdnu doktrinu, nie o pravnu vedu (podobne vyraz ,,doktrinalny” niekedy
odkazoval na ,,doktrinalny nazor sudu‘). Takéto vyznamy bolo v zdujme co najlepsieho (hoci
stale len priblizného) obrazu potrebné vylucit’ (v kone¢nom dosledku vSak neslo o obrovské
mnozstvo vyludenych vysledkov). Ukazalo sa, e v pripade Ustavného siidu SR bol pocas
poslednych 20 rokov badatelny priebezny stupiiovity rast, pokial ide o pomer medzi
rozhodnutiami (pripadne tiez odliSnymi stanoviskami), ktoré spominajt pravnu doktrinu (teda
obsahuju aspoii jeden z hl'adanych vyrazov), a celkovym poétom rozhodnuti US SR vydanych
za jednotlivy rok.

Pomery medzi mnoZstvom najdenych rozhodnuti US SR obsahujiicich aspoii jeden
z hl'adanych vyrazov a celkovym mnozstvom rozhodnuti nachadzajicich sa v danej databaze
za prislusny rok st nasledujuce:

US SR (odkaz na pravnu doktrinu)

Rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2004 6 1303 0,46%
2005 11 1243 0,88%
2006 13 1241 1,05%
2007 18 1324 1,36%
2008 27 1837 1,47%
2009 59 1735 3,40%
2010 82 1957 4,19%
2011 92 2 326 3,96%
2012 88 2 443 3,60%
2013 145 2824 5,13%
2014 186 2 827 6,58%
2015 145 2 258 6,42%
2016 168 2 645 6,35%
2017 138 2311 5,97%
2018 204 2 347 8,69%
2019 144 1313 10,97%
2020 260 2422 10,73%
2021 287 2613 10,98%
2022 332 2819 11,78%
2023 327 2633 12,42%

Ked porovndme desatrocné obdobia rokov 2004 az 2013 a 2014 az 2023, mdzeme
skonstatovat’, Ze v neskorsej dekade doslo v porovnani so skorSou dekédou asi k trojnasobnému
priemernému néarastu zmienok o pravnej doktrine.?

2 Za roky 2004 az 2013 to bolo spolu 541 z 18 233 rozhodnuti (t. j. 2,97 %), zatial' ¢o za roky 2014 az 2023 $lo 0 2 191
z 24 188 rozhodnuti (t. j. 9,06 %).
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V pripade NS SR mozno pri porovnani dvoch rovnako dlhych obdobi (osemrocnych)
konstatovat’ tiez narast, aviak mensi (priblizne 1,5-nasobny).?® Prehl'ad po rokoch vsak

neukazuje také priebezné stiipanie, ako je to pri US SR, ale vyrazné vykyvy (narast i prepad):%
NS SR (odkaz na pravnu doktrinu)

rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2008 171 10 016 1,71%
2009 145 7740 1,87%
2010 217 7786 2,79%
2011 275 6 927 3,97%
2012 301 6 858 4,39%
2013 643 8 087 7,95%
2014 955 9713 9,83%
2015 329 12 650 2,60%
2016 273 19 421 1,41%
2017 359 12 125 2,96%
2018 494 8 366 5,90%
2019 546 5539 9,86%
2020 555 4 351 12,76%
2021 438 3160 13,86%
2022 463 2494 18,56%
2023 668 2113 31,61%

Pri pohl'ade na judikatiru US SR a NS SR sa teda niika téza o akomsi nenapadnom trende
doktrinalizacie pravnej argumentécie v sidnej praxi (ked’Ze o i len letma zmienka o pravnej
doktrine znamend, ze pre toho, kto ju vyslovil, ¢i uz to bol sudca, alebo ucastnik konania, ma
doktrina svoju relevanciu; pricom pri US SR je rast v zasade kontinualny a v dekadach az
trojndsobny). Respektive, Ze sa meni réforika sidnych rozhodnuti smerom k castejSiemu
spominaniu pravnej doktriny.

Pri néslednej analyze za rok 2024 vykonanej vo februari 2025 sa vSak ukézal badatelny
pokles, a to pri oboch stidoch. V pripade US SR som nasiel len 118 z 2 865 rozhodnuti (t. j.
4,12 %) a v pripade NS SR to bolo 542 z 2 580 rozhodnuti (t. j. 21 %; ¢o nie je malo, no ide o
pokles).

V tom istom ¢ase som zarovei vykonal komparativnu analyzu judikatary US CR a NS CR,
pricom som vyhladaval podobné vyrazy ako v pripade slovenskych sudov, akurat v ceskom
jazyku: ,pravni doktrina“ (v padoch),®! ,pravni véda“ (v padoch), ,,pravni nauka®, ,,pravni
teorie®, ,teorie prava®, ,pravni literatura® (v padoch), ,,pravnicka literatura® (v padoch),

2 7Za roky 2008 az 2015 §lo o 3 036 z0 69 777 rozhodnuti (t. j. 4,35 %), zatial’ ¢o za roky 2016 az 2023 o 3 796 z 57 569
rozhodnuti (t. j. 6,59 %).

30 Pri tomto vyhladdvani sa, ka*dopadne, hladany vyraz niekedy objavil vo vel’kom mnoZstve rozhodnuti zjavne vd’aka
skopirovaniu rovnakej vety. Napriklad v rokoch 2013, 2014 a 2023 sa pri vyrazoch ,pravna doktrina®, ,,pravna teoria“ a
.komentar* objavili uz na prvy pohl'ad vy¢nievajuce stovky rozhodnuti NS SR v jednotlivom roku, ktoré kopiruji ti isti
vetu obsahujucu aj niektory z uvedenych troch vyrazov. Nejde teda o kvantitativny narast spdsobeny originalnou zmienkou,
ale preberanim vyjadrenia.

31V tejto analyze nezohladfiujem vyhl'addvanie samostatného vyrazu ,,doktrina“. Ked’ som vsak ex post vykonal kontrolu
s vyhl'adavanim tohto vyrazu, ktory je monohozna¢ny a pre zjednodusenie som pouzil viaceré negativne vyrazy (ktoré, na
druhej strane, pochopitelne, odfiltrovali mnoho rozhodnuti), vo vysledku som narazil len na jednotky (maximalne dve
desiatky) vysledkov za jednotlivy rok (tykalo sa to najmi US CR). Rozdiel bol teda drobny.
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»doktrinalni vyklad“ (v padoch), ,.teorie trestniho prava®, , komentar* (v padoch), ,,Beck®,
,Wolters®, ,Ale§ Cenék®, ,,monografie.>?
Pri US CR boli vysledky nasledujuce:

US CR (odkaz na pravnu doktrinu)

rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2004 177 2 548 6,95%
2005 191 2 642 7,23%
2006 262 3245 8,07%
2007 268 3373 7,95%
2008 298 3421 8,71%
2009 271 3442 7,87%
2010 313 3720 8,41%
2011 251 3712 6,76%
2012 267 4 570 5,84%
2013 253 4 346 5,82%
2014 325 4 396 7,39%
2015 298 3 857 7,73%
2016 299 4 360 6,86%
2017 303 4 373 6,93%
2018 233 4 396 5,30%
2019 215 4 691 4,58%
2020 236 4 200 5,62%
2021 231 3560 6,49%
2022 272 3 568 7,62%
2023 227 3456 6,57%
2024 247 3643 6,78%

Pri NS CR su tdaje takéto:

NS CR (odkaz na pravnu doktrinu)

rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2008 588 6424 9,15%
2009 674 6821 9,88%
2010 773 7153 10,81%
2011 901 7370 12,23%
2012 951 6668 14,26%
2013 787 6309 12,47%
2014 767 7028 10,91%
2015 811 7457 10,88%
2016 976 7901 12,35%
2017 1052 8276 12,71%
2018 991 7522 13,17%

32V padoch som, samozrejme, vyhladaval tie slova, ktoré systém nedokazal bud’ vobec alebo aspoii ¢iastoéne sklotiovat’. Pri
vyraze ,.Beck* som jednotlivo vylucoval tie vysledky, ktoré sa zjavne tykali niecoho iné¢ho ako vydavatel'stva C. H. Beck.
Vyrazy ,.teorie spravniho prava“, ,teorie vefejného prava“ a pod. som vopred vyluéil, ked’ze skaSobné vyhladavanie za
celé obdobie rokov 2004 az 2024 ukazalo, Ze ticto vyrazy sa v systéme nachadzaji len v minimalnom poéte (nevyhl'adaval
som ich preto v jednotlivych rokoch). Pri vyraze ,.komenta“ som tento krat nerobil manuélne triedenie (vzhladom na
obrovské mnozstvo najdenych vysledkov i zbezni kontrolu a tiez skiisenost’ so slovenskym prostredim, ktoré naznacuju,
ze v obrovskej vdcsine pripadov ide naozaj o odkaz na pravnické komentare k pravnym predpisom).
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2019 1022 7365 13,88%
2020 1038 6688 15,52%
2021 963 6500 14,82%
2022 961 6416 14,98%
2023 1026 6408 16,01%
2024 861 5448 15,80%

Grafické porovnanie slovenskych a ¢eskych sudov vyzera nasledovne:

Odkaz na pravnu doktrinu v judikattre US SR a US CR
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Opét’ sa teda potvrdzuje o ¢osi menSia premenlivost’ (vécsia stabilita ndjdenych vysledkov),
pokial ide o ¢eské sudy v porovnani so slovenskymi. Ustavny sud CR pritom osciluje cca okolo
Siestich az siedmich percent, Najvyssi sid CR niekde okolo dvanéstich az trinastich.

3. Odkaz na eurdpske pravo (hodnotu eurokonformity)

Pokial’ ide o odkaz naSej judikatury na eurdpske pravo (a vlastne s tym priamo ¢i nepriamo
spojentt hodnotu eurokonformity), vo februari 2024 som v rovnakej databdze sudnych
rozhodnuti vykonal analyzu, v ktorej som sa zameral na US SR a NS SR a tiez na US CR a NS
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CR (vyskum bol opit’ publikovany v uz spominanej monografii a v asti tejto state je z nej
prevzaty a nasledne doplneny).®® V pripade slovenskych sidov som vyhl'adaval kIi¢ové vyrazy
»eurokonformny®, ,.,euro-konformny* (tieto vyrazy bolo potrebné zadavat v prislusnych
rodoch, ¢islach a padoch), ,,eurokonformne®, ,,euro-konformne®, ,,smernica eurdépskej [-eho],
,smernica EU“, ,nariadenie europskej [-eho], ,,nariadenie EU«, »europske pravo®, ,,pravo
Eurépskej tmie®, ,,pravo EU*, ,,pravo Eurdpskych spologenstiev*, ,,pravo ES“. Okrem toho som
vyhladaval vyrazy ,,Stdny dvor Eurdpskej“, ,,Sudny dvor EU“, ,,SD EU“, ,,Eurépsky sudny
dvor* a ,,ESD*. V pripade Ceskych sudov som vyhladaval vyrazy ,.eurokonformni®, ,,euro-
konformni*“ (vyrazy bolo potrebné zadavat v prislusnych rodoch, cislach a padoch),
,eurokonformné®, ,euro-konformné“, ,,smérnice Evropské“ (-ho, -ych), ,,smérnice EU“,
,,hafizeni Evropské (-ho, -ych), ,,nafizeni EU*, ,,evropské pravo* (vyraz bolo potrebné zadavat’
Vv prislusnych padoch), ,,pravo Evropské unie®, ,,pravo EU*, ,,pravo Evropského spolecenstvi®,
»pravo Evropskych spolecenstvi®, ,,pravo ES®, ,Soudni dvir Evropské* (v prislusnych
padoch), ,,Soudni dviir EU* (v padoch), ,,SD EU*, Evropsky soudni dviir* (v padoch) a ,,ESD*.
Postupoval som, samozrejme, tak, aby sa najdené vysledky neprekryvali (t. j. vyuzival som
funkciu negativneho vyrazu). Ukazalo sa, ze v konaniach pred slovenskymi sudmi sa hl'adané
vyrazy vyskytuji podstatne castejSie nez v konaniach pred ceskymi sidmi. V pripade
Najvyssieho stidu SR je pritom odkaz pocetnejsi v prvom sledovanom obdobi nez v druhom.
Pri Ustavnom sude SR, Ustavnom stude CR a Najvyssom stiide CR naopak plati, ze vyskyt je
vzdy vy$si v druhom sledovanom obdobi. Cisla st nasledovné:

Pri NS SR som za roky 2008 az 2015 nasiel spolu az 12 105 rozhodnuti z celkového poctu
69 777 rozhodnuti (¢o je az 17,35 %) a za roky 2016 az 2023 to bolo 6 355 rozhodnuti
z celkového poctu 57 574 (t. j. 11,04 %). Dominuje tu vyraz ,,Stdny dvor Eurdpskej, ktory
tvori dve tretiny (resp. v prekryti s inymi vyrazmi az tri Stvrtiny) najdenych vysledkov za prvé
sledované obdobie (vy€nievaju tu hlavne roky 2013 a 2014), zatial’ ¢o pri druhom obdobi je to
¢osi viac nez tretina (resp. v prekryti viac nez polovica). Za celé obdobie rokov 2008 az 2023
je to viac nez polovica (resp. v prekryti az tri Stvrtiny) najdenych vysledkov. Celkovo za roky
2008 az 2023 tvori pomer ndjdenych rozhodnuti voci vSetkym rozhodnutiam NS SR az 14,45
%.

Pri NS CR je to len 1,61 %. Za roky 2008 az 2015 som nasiel 585 z celkového poétu 55 230
rozhodnuti (t. j. 1,06 %) a za roky 2016 aZ 2023 to bolo 1 210 z 56 320 rozhodnuti (t. j. 2,15
%).

V pripade US SR som za roky 2004 az 2013 nasiel 651 rozhodnuti z celkového poétu 18 233
rozhodnuti (t. j. 3,57 %) a za roky 2014 az 2023 som nasiel 1 895 z 24 188 rozhodnuti (t. j. 7,83
%). Celkovy pomer za roky 2004 az 2023 je asi 6 %.

V pripade Ustavného sudu CR je celkovy pomer za roky 2004 az 2023 priblizne 2,58 %,
pricom za roky 2004 az 2013 som nasiel 520 z 35 019 rozhodnuti (t. j. 1,48 %) a za roky 2014
az 2023 §lo o 1 436 z 40 847 rozhodnuti (t. j. 3,52 %).

Zuveden¢ho sa teda zdd, Ze na Slovensku je v konaniach pred vrcholovymi stdmi
eurokonformita badatelne pertraktovanej§ia nez v Cesku. Pre uplnej§i obraz som sa,
kazdopadne, v marci 2025 rozhodol vykonat’ analyzu po jednotlivych rokoch, a to za obdobie
poslednej dekady (2015 az 2024).34 Zistenia st nasledovné:

Najvyssi sud SR:

3 MRVA, M., TURCAN, M. Interpreticia a argumenticia v prave. Druhé, prepracované vydanie. Bratislava: Wolters
Kluwer, 2024, s. 131-133.

34 Pricom som eSte pridal niekol’ko vyhladavanych vyrazov ako ,smernica ES“, ,nariadenie ES*, ,smernica Rady*,
hariadenie Rady* (to isté v ¢eskom jazyku —t. j. ,,smérnice...“, ,,nafizeni...“; v padoch).

https://doi.org/10.33542/S1C2025-2-11 206


https://doi.org/10.33542/SIC2025-2-11

STUDIA IURIDICA Cassoviensia

ISSN 1339-3995, Vol. 13.2025, No.2

NS SR (odkaz na eurdépske pravo)
rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2015 2 624 12 650 20,74%
2016 2124 19 421 10,94%
2017 1504 12125 12,40%
2018 726 8 366 8,68%
2019 659 5539 11,90%
2020 592 4 352 13,60%
2021 427 3161 13,51%
2022 217 2494 8,70%
2023 203 2 540 7,99%
2024 262 2918 8,98%
Ustavny std SR:
US SR (odkaz na eurépske privo)
rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2015 185 2 258 8,19%
2016 207 2 645 7,83%
2017 151 2311 6,53%
2018 147 2 347 6,26%
2019 86 1313 6,55%
2020 142 2422 5,86%
2021 182 2613 6,97%
2022 162 2819 5,75%
2023 169 2762 6,12%
2024 105 2 886 3,64%
Najvyssi sud CR:
NS CR (odkaz na eurépske pravo)
rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2015 125 7 457 1,68%
2016 165 7901 2,09%
2017 136 8 276 1,64%
2018 149 7522 1,98%
2019 132 7 365 1,79%
2020 168 6 688 2,51%
2021 142 6 500 2,18%
2022 173 6 416 2,70%
2023 185 6 408 2,89%
2024 142 5448 2,61%
Ustavny sud CR:
US CR (odkaz na eurépske pravo)
rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2015 134 3 857 3,47%
2016 113 4 360 2,59%
2017 148 4 373 3,38%
2018 117 4 396 2,66%
2019 150 4 691 3,20%
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2020 129 4 200 3,07%
2021 122 3 560 3,43%
2022 140 3568 3,92%
2023 148 3456 4,28%
2024 174 3712 4,69%

Graficky vyzeraju uvedené ¢isla pri porovnani slovenského a ¢eského prostredia takto:

Odkaz na eurdpske pravo v rozhodnutiach NS SR a NS CR
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20,00%
15,00%
10,00% —
5,00%
0,00%
F O N
= NS SR NS CR
Odkaz na eurdpske pravo v rozhodnutiach US SR a US CR
25,00%
20,00%
15,00%
10,00%
- ——
5,00% \__\\
0,00%
I S S A A A
=S SR Us CRr

Z dat a grafov vidno opédt’ o Cosi ,,stabilnejs$i* priebeh v pripade ¢eskych sudov a zaroven
celkovo nizsie hladiny kriviek. Pri porovnani NS SR a NS CR sa viak nuika otazka, &i vyrazny
percentudlny rozdiel nemdze byt dany (aj) skutonost’ou, ze v judikatire NS SR je po vacsinu
sledovaného obdobia (konkrétne od 1.1.2015 do 31.7.2021), na rozdiel od judikatiry NS CR,
zahrnuté 1 spravne sudnictvo. V marci 2025 som preto vykonal eSte osobitni analyzu
rozhodnuti Najvyssieho spravneho sudu CR a Najvyssicho spravneho sudu SR. Vysledky st
nasledovné:
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Najvyssi spravny sad CR:
NSS CR (odkaz na eurépske pravo)

rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2015 403 3332 12,09%
2016 437 3332 13,12%
2017 503 3795 13,25%
2018 538 4148 12,97%
2019 643 4 357 14,76%
2020 562 4195 13,40%
2021 624 4619 13,51%
2022 629 3 866 16,27%
2023 673 3996 16,84%
2024 710 3712 19,13%

Vidno teda, Ze na Najvy$som spravnom sude CR je suvis s eurdpskym pravom sklofiovany
podstatne &astejsie nez na Najvyssom stide CR. Ked rozhodnutia oboch sudov (t. j. NS CR
a NSS CR) pomiesame, ako je to pri NS SR do 31.7.2021, ¢isla odkazu na eurépske pravo buda
nasledovné:

NS CR + NSS CR (odkaz na eurépske pravo)

rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2015 528 10 789 4,89%
2016 602 11 233 5,36%
2017 639 12 071 5,29%
2018 687 11 670 5,89%
2019 775 11722 6,61%
2020 730 10 883 6,71%
2021 766 11119 6,89%
2022 802 10 282 7,80%
2023 858 10 404 8,25%
2024 852 9160 9,30%

Celkové ciselné pomery su teda vtomto pripade badatelne vysSie a maju stipajicu
tendenciu.
Najvyssi spravny sud SR (od 1.8.2021 do 31.12.2024):

NSS SR (odkaz na eurdpske pravo)
rok najdené rozhodnutia celkovy pocet rozhodnuti pomer
2021 116 485 23,92%
2022 491 1917 25,61%
2023 675 1869 36,12%
2024 576 1591 36,20%
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Pri zohladneni rozhodnuti NSS CR v pripade eskej judikatiry teda ¢isla vzrastli, no stale
si badatel'ne nizSie nez v pripade slovenskej. Zaroven ostava platit’ téza o ,,rovnejSej* krivke
ceskej judikatury v porovnani so slovenskou.

Odkaz na eurdpske pravo v rozhodnutiach
NS SR+NSS SR a NS CR+NSS CR

30,00%

20’00% \.—\ —
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4. Oblast’ spravneho trestania a trestného prava

V stati o eurokonformite som sa, okrem in¢ho, zameral zvlast’ na spravne sudnictvo, zatial’
¢o v stati o odkaze na predchadzajucu judikaturu som si v§imol vyhradne rozhodnutia NS SR
aNS CR v sukromnopravnych veciach. Malo to svoje zjavné dovody. V tejto kratkej stati si
chcem este osobitne v§imnut' judikaturu nasich najvysSich a najvyssich spravnych sudov vo
verejnopravnych veciach, pricom v zaujme porovnavania ¢o najpribuznejsich veci sa zameriam
konkrétne na judikatiru v trestnych veciach a na judikatiru vo veciach spravneho trestania,
ktoré predstavuju Specificky druh judikatary. VSimnem si pritom vSetky tri vyssie skimané
fenomény — t. j. odkaz na predchadzajicu judikataru, pravnu doktrinu 1 eurdpske pravo.

V marci 2025 som vykonal analyzu rozhodnuti spravneho kolégia NS SR a rozhodnuti NSS
SR v spravnych veciach, ktoré obsahovali vyraz ,spravne trestanie“ (¢im mala byt
vyselektovana relevantnd vzorka rozhodnuti tykajicich sa spravneho trestania)® a zaroven
niektory z desiatok vysSie uvedenych vyrazov odkazujucich bud’ na predchadzajticu judikatiru,
pravnu doktrinu alebo eurdpske pravo. V zadujme komparacie som si v§imol aj judikaturu NSS
CR (pricom som, pochopitelne, pouzil ¢esky ekvivalent ,,spravni trestani* a eské klidové
slova). Skiimal som desatroné obdobia ako celky (t. j. roky 2015 az 2024) a ¢iselné zistenia
st nasledovné:

Odkaz na judikataru:

e NS SR+ NSS SR, 2015-2024: 331 z 639 rozhodnuti (t. j. 51,80 %).

%5 Otazkou, samozrejme, bolo, podl'a akého kli¢ového slova v systéme vyhladavat judikatiru vo veciach spravneho

trestania. Zvazoval som kli€ové slova ,,spravne trestanie a ,,priestupok®. Vyssie uvadzam vysledky pre prvy z tychto
vyrazov. Vykonal som, kazdopadne, aj analyzu s pouzitim druhého uvedeného vyrazu, pricom vysledky boli v tomto
pripade odlisné. Ked’Ze vSak vyraz ,,priestupok™ (,,pfestupek®) méze byt v rozhodnuti pouzity i relativne ndhodne, co je,
domnievam sa, menej pravdepodobné pri vyraze ,,spravne trestanie (,,spravni trestani), javi sa mi lepSou analyza podl'a
vyrazu ,spravne trestanie” (hoci, skimand vzorka je v tomto pripade menSia). Pokial' ide o data ziskané pri
skimani judikatry obsahujlcej vyraz ,,priestupok®, st nasledovné: Odkaz na predchadzajicu judikataru som nasiel v 334
z celkového poctu 937 rozhodnuti NS SR (spravne kolégium) a NSS SR (judikatura v spravnych veciach) obsahujucich
vyraz ,priestupok a vydanych za obdobie rokov 2015 az 2024 (t. j. 35,65 %). V pripade NSS CR to bolo 2 497 z 5 240
rozhodnuti (t. j. 47,65 %). Pokial’ ide o odkaz na pravnu doktrinu, nasiel som 218 z 937 rozhodnuti slovenskych sadov (t.
j. 23,27 %) a 764 z 5 240 rozhodnuti ¢eského sudu (t. j. 14,58 %) a v stvislosti s odkazom na eurdpske pravo som nasiel
159 7z 937 rozhodnuti slovenskych sudov (t. j. 16,67 %) a 532 z 5 240 rozhodnuti ¢eského studu (t. j. 9,98 %). Vyplyva
Z toho, Ze v ¢eskom prostredi je z takejto perspektivy badatelne va¢si doraz v odkazovani na predchadzajicu judikataru.
V slovenskom prostredni je zas vyssi odkaz na pravnu doktrinu a tiez na eurdpske pravo (pricom odkaz na eurdpske pravo
tu zarovefi nasobne prevysuje vyskyt takéhoto odkazu v trestnom stdnictve, ¢i uz slovenskom alebo ¢eskom; to vsak, ako
vidno z grafu, plati aj pri vyhl'adavani podl'a kI"i¢ového slova ,,spravne trestanie).
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e NSS CR, 2015-2024: 607 z 1 239 rozhodnuti (t.j. 48,99 %).
Odkaz na doktrinu;

e NS SR +NSS SR, 2015-2024: 190 z 639 rozhodnuti (t. j. 29,73 %).
e NSSCR, 2015-2024: 312 z 1 239 rozhodnuti (t. j. 25,18 %).

Odkaz na europske pravo:

e NS SR +NSS SR, 2015-2024: 110 z 639 rozhodnuti (t. j. 17,21 %).
e NSSCR, 2015-2024: 259 z 1 239 rozhodnuti (t. j. 20,90 %).

Ako uz som spomenul, V rdmci porovnania s ¢o najpribuznejSim odvetvim som sa zameral
aj na rozhodnutia naSich najvyssich sudov v trestnych veciach. Tu som v pripade NS SR
vyhladaval podl'a kolégia, v pripade NS CR, podl'a spisovej znacky (,,T“; ked’ze podl'a kolégia
sa pri Ceskych sudoch v systéme vyhladavat’ nedalo). Ziskané tidaje su takéto:

Odkaz na judikattru:

e NS SR, 2015-2024: 1 684 z 7 094 rozhodnuti (t. j. 23,74 %).
e NS CR, 2015-2024: 3 351 z 16 984 rozhodnuti (t. j. 19,73 %).

Odkaz na doktrinu:

e NS SR, 2015-2024: 231 z 7 094 rozhodnuti (t. j. 3,26 %).
e NSCR, 2015-2024: 5 424 7 16 984 rozhodnuti (t. j. 31,94 %).

Odkaz na europske pravo:

e NS SR, 2015-2024: 202 z 7 094 rozhodnuti (t. j. 2,85 %).
e NS CR, 2015-2024: 425 z 16 984 rozhodnuti (t. j. 2,50 %).

Grafické znazornenie ukazuje nasledovné porovnania:

Judikatira NS SR a NSS SR vo veciach spravneho trestania

a judikatara NS SR v trestnych veciach
(2015-2024)
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Judikatura NSS CR vo veciach spravneho trestania
a judikattra NS CR v trestnych veciach

(2015-2024)
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Cisla a grafy ukazujt, e v pripade (vzorky) vrcholovej judikatury vo veciach spravneho
trestania je na tom slovenské prostredie v jednotlivych kategoridch prakticky rovnako ako to
Ceské, priCom dominantnym je v oboch pripadoch odkaz na predchadzajucu judikatiru
(pritomny zhruba v polovici rozhodnuti); so znacnym odstupom nasleduje odkaz na pravnu
doktrinu (v slovenskom pripade je to nieCo medzi Stvrtinou a tretinou rozhodnuti, v ¢eskom
pripade ide o Stvrtinu) a najnizsi je tu odkaz na eurdpske pravo (v slovenskom pripade je to asi
Sestina rozhodnuti, v ¢eskom péitina). Relevantny rozdiel medzi oboma prostrediami je
V trestnopravnej judikature, a to konkrétne v suvislosti s odkazom na pravnu doktrinu, ktory je
Vv Ceskom prostredi takmer desat'ndsobne vyssi nez v slovenskom, pri¢om tu prevysuje aj odkaz
na pravnu doktrinu v judikatire NSS CR vo veciach spravneho trestania (inak trestné stidnictvo
Vv jednotlivych skimanych kategériach vzdy kvantitativne zaostava za spravnym, ¢i uz ide SR
alebo CR). Zarovein mozno povedat, Ze v eskom trestnom sudnictve je odkaz na pravnu
doktrinu dominantny (¢ize prevySuje aj odkaz na judikatiru). V slovenskom 1 ¢eskom pripade
zaroven plati, Ze odkaz na eurdpske pravo je v trestnopravnej judikature badatelne nizsi, nez
Vv judikature tykajucej sa spravneho trestania.

1. ZAVER
Skusme sa na vec pozriet’ suthrnne a v§imnut’ si ur€ité dosledky. Ked’ zhrnieme vsetko vyssie
uvedené, mdzeme skonstatovat’ tieto skutocnosti:

1. Odkaz na predchadzajticu judikatiru je dnes v rozhodnutiach NS SR v stikromnopravnych
veciach zhruba na rovnakej kvantitativnej tirovni ako je to v pripade NS CR. Na za¢iatku
skiimaného obdobia bol tento odkaz tiez na pribliZzne rovnakej tirovni, pricom kvantita bola
v 1. 2008 na Slovensku aj v Cesku vyrazne niZ§ia, neZ aka sa ukazuje na konci periody v r.
2024. Obe prostredia teda v danom ohlade presli vyvojom (stipanim kriviek). Zatial’ ¢o
cesky vyvoj bol v podstate linearny, v tom slovenskom mozno badat’ vyrazné vykyvy.
Dovolim si dodat’, Ze opédtovnou kontrolou som sa uistil, Ze podstatné rozdiely medzi
krivkami NS SR a NS CR nie si1, v danom ohl'ade, spdsobené nasobne hojnejsim odkazom
rozhodnuti NS SR na judikatiru SD EU. Za celé obdobie sa totiz vyhladdvané kIagové
vyrazy ,judikat“ (v padoch) a ,,svojej judikature” (v padoch) tykaju SD EU len pomerne
zriedkavo (ide asi o dve desiatky pripadov z tisicov). Mnozstvo odkazov na rozhodnutia
ESLP je tu podobne nevel’ké. Co sa tyka odkazov rozhodnuti NS SR na judikatiru NS CR,
pripadné nedokonalosti mojej manudalnej selekcie nemaju ani v tomto pripade za nasledok
zasadné skreslenie vysledkov, ateda spochybnenie celkového zaveru o badatelne
premenlivejsej krivke slovenského sudu v porovnani s krivkou ¢eského sudu. Naslednou
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kontrolou som totiz zistil, ze vo vypuklych rokoch nejde o také hojné vyskyty odkazu
rozhodnuti NS SR na rozhodnutia NS CR, aby v pripade chyby (neodpogitania toho, ¢o
malo byt odpocitané) mali za nasledok zasadnii zmenu tvaru krivky (jej narovnanie). Je
rovnako nemysliteI'né, ze by bol rozdiel medzi tvarmi kriviek sposobeny moznym
nezohladnenim odkazu NS SR na judikaturu US SR pri nedostatoénej manualnej selekcii.
Vseobecne totiz rozhodnutia NS CR v sitkromnopravnych veciach odkazuji na rozhodnutia
US CR ¢astejsie nez rozhodnutia ob&ianskeho a obchodného kolégia NS SR na rozhodnutia
US SR¥ a plati tiez, Ze ani v pripade vysledkov s vyrazmi ,judikat* (v padoch) a ,,svojej
judikature® (v padoch) odkazujucich na judikataru US SR namiesto NS SR nejde o vel'ké
pocty (su to len desiatky suborne za celé obdobie rokov 2008 az 2024). V neposlednom rade
(a to predovSetkym!) treba poznamenat, Zze rozhodujice su, prepady krivky, ktoré
v slovenskom grafe vzdy ostani a nestratia sa ani v pripade hypotetickych korekcii
niektorych vrcholov. Navyse, pri nedostatocnom odpocitavani by mali byt prepady krivky
v skutoCnosti vlastne eSte vacSie (Co znamend, ze slovenska krivka ostava rozhodne
kolisavd). Pokial ide o ¢esky stud, vyraz ,,judikat® (ktory méze v pripade chybnej manudlnej
selekcie teoreticky odkazovat’ aj na judikatiru Speciadlnych sudov) som tu, podobne ako
v pripade slovenského sudu, vyhladaval az ako posledny (teda sradom negativnych
predchadzajticich najdenych vyrazov). V jednotlivom roku ide o jednotky az niekolko
desiatok vysledkov voci stovkam (spravidla nad tisic az tisicpét'sto) celkovo ndjdenych
rozhodnuti s niektorym z kl'aCovych vyrazov (jednozna¢ne najCastejSie st vyrazy
,judidukatura nejvyssiho soudu* (v padoch) a ,,praxe nejvyssiho soudu*). Vyrazny prepad
krivky na slovensky spdsob tu teda neprichadza do tvahy. Mozno preto uzavriet, ze
principidlny rozdiel v tvare slovenskej a ¢eskej krivky sa (ako podstatné ramcové zistenie
tohto vyskumu) javi v kazdom pripade zachovany.

2. Nieco podobné (s rozdielom ,,Startovacej pozicie®, ktord bola v pripade ¢eského stidu v r.
2008 kvantitativne vySSia neZ v pripade slovenského sudu) plati o odkaze na pravnu
doktrinu v rozhodnutiach NS SR a NS CR. Pokial’ ide o ustavné sudy, tie su si v danom
ohlade navzajom vyrazne podobnejsie, no stale plati o ¢osi ,,uhladenejsia“ krivka US CR
v porovnani s krivkou US SR. Zarovei plati, e odkaz na pravnu doktrinu je v oboch
prostrediach (t. j. slovenskom i ¢eskom) badatel'ne niZsi nez odkaz na judikatiru.

3. Pokial ide o odkaz na eurdpske pravo (a ztoho priamo ¢i nepriamo plynucu hodnotu
eurokonformity), tento je na Slovensku za poslednych desat’ rokov, badatel'ne hojne;jsi nez
v Cesku, a to ako v pripade mnoziny rozhodnuti najvyssich a najvyssich spravnych sudov,
tak v pripade mnoziny rozhodnuti tstavnych sudov (hoci pri Gstavnych stdoch je tento
rozdiel menej vyrazny, pri¢om medzi rokmi 2023 a 2024 sa obe krivky pretli).

4. V ramci pozornosti venovanej oblasti penitivnej judikatiry mozno skonStatovat’ znacnu
podobnost’ slovenského a ¢eského prostredia, pokial’ ide o vrcholové stidne rozhodnutia
tykajuice sa spravneho trestania, priCom z troch skimanych fenoménov je tu dominantnym
odkaz na predchadzajticu judikaturu (ktory je tu zaroveil v priemere hojnejsi nez v judikatire
v sukromnopravnych veciach), nasleduje odkaz na pravnu doktrinu a az za nim odkaz na
eurdpske pravo. Vyrazny rozdiel sa ukazuje v trestnopravnej judikature, kde v pripade NS
CR odkaz na pravnu doktrinu niekol’konasobne prevysuje takyto odkaz zo strany NS SR.

Ako vyssie uvedené zistenia hodnotit’ z hl'adiska ZelateI'nosti? Pokial’ ndjdené kvantitativne

rozdiely v odkazoch na judikatiru, doktrinu a eurdépske pravo (eurokonformitu) skuto¢ne aspon
priblizne reflektuju déraz, ktory sa na tieto sposoby dovodenia v praxi kladie, potom je

3% Tato skgtoénost’ je v databaze l’z}hko overitel'na. Ku kvantite odkazov rozhodnuti NS CR na rozhodnutia US CR pozri tieZ:
HARASTA, J., SMEJKALOVA, T., NOVOTNA, T. et. al. Cita¢ni analyza judikatury. Praha: Wolters Kluwer, 2021, s.
130a 173.
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skutoCnost’, ze vo vysledkoch jednoznacne dominuje prave odkaz na predchadzajicu
judikataru, ato ¢i uz v sukromnopravnych alebo verejnoprdvnych veciach, pozitivna.
Zohl'adnovanie predchadzajtcej judikatiry v zdujme strodej (koherentnej) aplikacie prava si
totiz vyzaduje princip pravnej istoty (ako ochrany legitimnych o¢akavani adresatov prava),®’
pri¢om tento princip plynie vlastne zo samotnej idey prava.®® Dobry zmysel dava aj relativne
nemaly odkaz na pravnu doktrinu, ktory v Ceskom prostredi kvantitativne prevysuje odkaz na
europske pravo. Napokon, mozno ocakavat, ze mnozstvo pravnych problémov, ktoré
principialne nezavisia od zohladiiovania (vykladu) prava EU v praxi stale prevysuje mnoZstvo
tych problémov, ktoré od neho zavisia, pricom pravna veda ma byt (a nepochybne aj dokaze
byt) vykladovo napomocna (treba vSak dodat’, Zze eurokonformny vyklad je, na rozdiel od
doktrinalneho vykladu, obligatorny®®). Odkaz na pravnu doktrinu nie je zanedbatelny ani
V slovenskom prostredi, no je o nie¢o niz$i, nez v ¢eskom prostredi (pricom je tu kvantitativne
prevyseny odkazom na pravo EU). Ceské prostredie teda pre nas moze byt v tomto uréitou
inSpiraciou, zvlast' pokial’ ide o trestnopravnu judikatiru, v ktorej je slovenské prostredie
S ohl'adom na odkaz na pravnu doktrinu vyrazne menej ,,zhovorc¢ivé®. Mnozstvo odkazov na
pravnu doktrinu je pritom v pripade trestného kolégia NS SR zhruba rovnaké ako mnozstvo
jeho odkazov na eurdpske pravo. To ndm, vzhl'adom na tézu, Ze problémov nutne nezavislych
od vykladu eurdpskeho prava bude v domacej judikatire zrejme vzdy viac nez tych, ktoré od
vykladu prava EU zéavisia, naznauje, ze odkaz trestnopravnej judikatiry NS SR na pravnu
doktrinu je, ¢o do kvantity, snad’ az prili§ nizky. Na druhej strane vSak treba uvazit’ skutocnost,
ze priemer odkazu na pravnu doktrinu v celkovej judikatire NS SR za roky 2015 az 2024 (teda
vo vSetkych kolégiach) je (iba) 6,41 %, Co nie je dramaticky viac nez zisteny priemer
Vv judikatire trestného kolégia, ktory predstavuje 3,26 % (hoci proporéne je to zhruba
dvojnasobok). Naopak, je to Geské trestnopravna judikatara NS CR, ktora sa vyrazne vymyka
z priemeru celkovej judikatiry NS CR za dané obdobie (v jej pripade je to 31,94 % vogi
celkovému priemeru 13,86 %). Znamena to, ze zatial’, Co v ¢eskom prostredi je odkaz na pravnu
doktrinu spomedzi vietkych kolégii NS CR najvyssi prave pri trestnom kolégiu, v slovenskom
prostredi je to presne opacne a je tu najnizsi. Aj v oblasti spravneho trestania sa eské prostredie
(a tento krat aj slovenské) v danom ohl'ade badateI'ne vymyka z celkového priemeru (presahuje
ho).%% Sved¢i to o redlnom vyzname pravnej doktriny pre pravnu argumentaciu a aplikaciu
prava (najma o role odbornych komentarov k zakonom, no aj réznych teoreticko-pravnych ¢i
inych odbornych a vedeckych vystupov). Slovenske prostredie zas snad’ moze byt’ pre to Ceské
indpiraciou venovat o ¢osi vaésiu pozornost pravu EU (tato skutoénost’ by si viak este zaslizila
samostatné skimanie).

Vyssie uvedené data sa, samozrejme, mézu vyznacovat’ urcitou nepresnost’ou a tieZ mozno
uvazovat o tom, Ze predstavuju skor pohl'ad na réforiku sidnych rozhodnuti, nez skutocnu

3 MELZER, F. Metodologie nalézani prava: Uvod do pravni argumentacie. 2. vyd. Praha: C. H. Beck, 2011, s. 25.

%  FULLER, L. Moralka prava. Praha: OIKOYMENH, 1998, s. 79 a n.

3 WINTR, J. Metody a zasady interpretace prava. 2. vyd. Praha: Auditorium, 2019, s. 83-87; PAGAC, L. Extra legem, intra
ius? (imperativ eurokonformného vykladu prava vo svetle judikatary Sudneho dvora EU, BGH a Najvyssieho sudu SR).
In Justicnd revue, 65 (2013), s. 416-425. Michal Sejvl viak podotyka, Ze vztahy medzi vnitro§titnym, eurépskym
a medzinarodnym pravom su z hl'adiska hierarchie a povinnosti konformného vykladu komplikované a s odkazom na Pavla
Holldndera uvadza, e (v kontexte pésobenia ES'P, SD EU a tGistavnych sidov) ich mozno prirovnat’ k ,, bermiidskému
trojitholntku. * (SEJVL, M. Systematicky vyklad. In SOBEK, T., KOTASEK, J., HAPLA, M. (eds.). Pravni argumentace.
Praha: C. H. Beck, 2024, s. 322-323). Lukas Hlouch zas kedysi oznacil eurokonformny vyklad za nadstandardnti metodu
interpretacie prava, v ¢om azda hrala ur¢ita rolu skuto¢nost, ze ,,s timto vykladovym pristupem, ktery je v instrumentariu
Ceského prava novy, se judicidlni praxe teprve blize seznamuje. “ (HLOUCH, L. Teorie a realita pravni interpretace. Plzei:
Ales Cengk, 2011, s. 234). Medzi¢asom sa viak uz dany druh vykladu stal pomerne zauzivanym.

Pri¢om, ako sme videli, v rovine spravneho trestania ostava odkaz judikatiry NS SR a NSS SR na pravnu doktrinu pomerne
vysoky aj pri vyhladavani podla klI'dcového slova ,priestupok” (kde mame docdinenia s vdc¢Sou vzorkou sudnych
rozhodnuti, nez je to pri vyhl'adavani podl'a kI'icového slova ,,spravne trestanie®).

40
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makro-perspektivu, kde, kedy a v akej miere bola v sidnom konani pouzitd argumentacia
predchadzajicou judikaturou, pravnou doktrinou ¢i europskym pravom. Avsak aj v takom
pripade plati, Ze uz len tato rétoricka stranka, t. j. skutonost’, ze dané zmienky sa do pisomného
vyhotovenia rozhodnuti dostali (a to v prislusnej kvantite), naznacuje nieco o ich relevancii pre
sudy. Je predsa mnoho veci, ktoré sa v priebehu sudneho konania spoment (¢i uz ustne alebo
v podaniach), no nakoniec nie st zachytené v pisomnom vyhotoveni rozhodnutia. Fakt, Ze sad
urcité skutocnosti (ako je v nasom pripade odkaz na judikatiru, doktrinu a eurépske pravo)
v rozhodnutiach zachytil (a to v prislusnej kvantite), teda ma svoju relevanciu a je hodny nasej
pravno-vedeckej pozornosti. Samozrejme, dals§i vyskum s vyuzitim ndstrojov umelej
inteligencie moze uz v blizkej budicnosti preverit’ moje (veelku pracnym spdsobom manuélne
ziskané) zistenia, pripadne ich korigovat’ a prehibit’ nage poznanie v tejto oblasti.

KLUCOVE SLOVA
judikatura, doktrinalny vyklad, eurokonformny vyklad, sikromné pravo, trestné pravo, spravne
trestanie

KEY WORDS
judiciary, doctrinal interpretation, Euro-conformist interpretation, private law, criminal law,
administrative punishment
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LIMITY DOHODY O ZUZENI ROZSAHU
BEZPODIELOVEHO SPOLUVLASTNICTVA MANZELOV!

LIMITS OF THE AGREEMENT ON THE REDUCTION OF
THE EXTENT OF THE CO-OWNERSHIP OF SPOUSES

Kristian Vassay?

https://doi.org/10.33542/S1C2025-2-12

ABSTRAKT

Clanok sa zaoberd problematikou manzelskych modifikacnych dohéd, s osobitnym akcentom
na dohodu o zuzeni rozsahu bezpodielového spoluviastnictva manzelov. Autor pomocou analyzy
a syntézy sucasnej pravnej upravy poukazuje na limity, ktoré musi dana dohoda respektovat’ s
cielom, aby nedoslo k naruseniu ucelu institutu bezpodielového spoluvlastnictva manzelov a
teda aj jeho ,de facto“ zamiku. Vyznamné prinosy a poznatky prindsa v prispevku aj
komparatistickd metéda formujiica dalsie mantinely, ktoré analogicky musi spliiat aj dohoda
o zuzeni rozsahu bezpodielového spoluvlastnictva manzelov podla slovenského prava. Autor
analyzuje aj vSeobecné podmienky, kladené na vsetky varianty modifikacnych dohod, ktoré
vyplyvaju bud’ priamo zo zdkona, alebo z judikatiry.

ABSTRACT

The article deals with the issue of modification agreements regarding matrimonial property
regime, with a special emphasis on the agreement on the reduction of the extend of the co-
ownership of spouses. By analysing and synthesising the current legislation, the author
formulates the limits and boundaries which the agreement must respect in order to avoid
invading the purpose of the institution of co-ownership of spouses and, therefore, its “de facto”
dissolution. The paper also acquires significant contributions and insights from the
comparative method, which forms valuable and interesting limits that must be met by analogy
by the agreement on the reduction of the extend of the co-ownership of spouses concluded
according to the Slovak law. The author also analyses the general conditions imposed on all
variants of modification agreements, which arise either directly from the law or from case law.

. UVOD

V sucasne platnej a ucinnej pravnej uprave Slovenskej republiky reprezentuje manzelské
majetkové spoloCenstvo institit bezpodielového spoluvlastnictva manzelov (d’alej len ,,BSM*),
ktorého najvyraznejSimi osobitost’ami su akcesorita k manzelstvu alebo absencia kvantitativne
uréenych podielov.® Pévodny model BSM bol vo svojich poéiatkoch koncipovany ako
absolutne kogentny a sucasne sa, vzhl'adom na vecnopravny charakter tohto institutu, netykal
zavizkov, ani inych pasiv.* Bezbreha kogentna povaha BSM zadala vykazovat znaky

Prispevok je ¢iastkovym vystupom projektu VEGA ¢. 1/0431/23 “, Konkurencia zaujmov spotrebitel'ov a obchodnikov pri
dodavana digitdlneho obsahu a digitalnych sluzieb na jednotnom digitdlnom trhu s dérazom na pravne a ekonomické
aspekty.”

Magr., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika

Pavol Jozef Safarik University in Kogice, Faculty of Law, Slovak Republic.

3 VASSAY, K. Legitimita dedi¢ov uzatvorit’ dohodu o vyporiadani BSM. In: Stikromné prdvo, ro¢. 11. &. 1. 2025, s. 18.
PSUTKA, J. Spole¢né jméni manZelu v judikatorni retrospektivé — aneb struény piispévek k problematice kontinuity
dfivejsi rozhodovaci praxe v pomérech stavajici upravy. In: Acta Universitatis Carolinae — luridica. ro¢. 68, ¢. 2, 2022, s.
67.
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neudrzatelnosti pod vplyvom socialno-ekonomickych zmien po roku 1989, kedy sa vSeobecné
sukromné pravo vratilo k svojmu tradicnému ponimaniu, so zdkladom v zmluvnej autonomii
a slobode vlastnictva.® Uvedené sa zohl'adnilo v tzv. ,vel'kej novele Obc¢ianskeho zakonnika*
¢. 509/1991 Zb. ktora zaviedla do zékona ¢. 40/1964 Zb. Obcianskeho zdkonnika V zneni
neskorsich predpisov (d’alej aj ,,Obc¢iansky zakonnik*) moznost’ manzelov modifikovat’ rozsah,
obsah ¢i moment vzniku ich majetkového spologenstva.® Jednu z numerus clausus modifikacii
predstavuje dohoda, ktorou sa zZi rozsah BSM.’

Cielom tohto prispevku je zodpovedat’ vyskumnu otazku: ,, Aké su limity dohody o zuzeni
rozsahu BSM, kde pri ich prekroceni uz mézeme uvazovat o de facto zaniku? ““ Autor si pre
ucely vyskumnej otdzky stanovil hypotézu: ,,Vzhladom na prisnu individualnost situdcii
V roznych manzelstvach neprichadzaju do uvahy vseobecne formulované pravidla o tom, ktory
predmet mozno vylucit a ktory nie. Urcit vSak vieme minimalne podmienky, teda limity, ktoré
dohoda o zuzeni musi respektovat. “

Za ucelom odpovede na stanovenu vyskumnu otdzku a S tym spojené potvrdenie, resp.
vyvratenie hypotézy vyuzivame metddy analyzy anasledne syntézy. Vyznamné je aj
vyuzivanie komparativnej metédy sinymi pravnymi Upravami. V procese analyzy
predovsetkym pravnych uprav st vyuzivané vykladové pravidla teleologické, gramatickeé,
systematické a logické.

I1. MODIFIKACNE DOHODY VSEOBECNE

V europskom priestore vzniklo hned niekol’ko modelov manzelského majetkového
spoloCenstva. Azda ich najvyraznej$im spoloénym menovatel'om je ponechanie pomerne
Sirokého priestoru pre zmluvnu slobodu, ktoré je zverena do rak manzelom, resp. snitbencom.®
Zmluvna sloboda sa tu prejavuje v dvoch rovinach. V jednej rovine maji manZzelia
v kontinentalnom eurdépskom pravnom systéme vSeobecne moznost zvolit' si z viacerych
manzelskych majetkovych rezimov, odliSnych od toho zdkonného (napr. zmluvny rezim, reZim
oddeleného majetku, rezim spolodenstva prirastku a pod.).® Ak sa manZelia nerozhodnt pre
rezimy charakteristick¢é oddelenostou majetku pocas trvania manZzelstva, maji moznost
rozmanitej zmluvnej Upravy ich majetkovych vztahov. Obmedzenia zmluvnej slobody sa vSak
prejavuju napriklad vo vol'be druhej zmluvnej strany, ¢o je vzhl'adom na charakter zmluvy
logické.?® Pojde teda o snubenca/snubenicu alebo manzela/manzelku, no niektoré krajiny zasli
dokonca eSte d’alej, umoznujuc ¢o do obsahu uzatvorit' ,,(pred)manzelska® zmluvu aj
kohabitujucim partnerom, ¢i uz rézneho alebo rovnakého pohlavia, ktord upravuje viaceré
aspekty ich spolo¢ného zivota, vratane majetkovych konzekvencii. Jednd sa o francuzsku
Obciansku zmluvu solidarity (PACS), zmluvu uzatvorenu medzi dvoma spolu zijucimi osobami
tykajica sa ich osobnych zilezitosti.!! Manzelskd majetkova zmluva je idealnym
kompromisnym rieSenim na vytvorenie balansu medzi suverenitou jednotlivca (ak sa pre fu

SOSKOVA, 1. Pravne formy usporiadania majetkovych vztahov medzi manzelmi na tzemi Slovenska — historia

a stasnost’. In: Stdt a pravo, 108. 6, &. 2-3, 2019, s. 224 — 225,

6  MISINOVA, A. Regulacia bezpodielového spoluvlastnictva manzelov v uvahach de lege ferenda. In: TAZKA, V. (zost.).

Milniky prava v stredoeurdpskom priestore. Sekcia obcianskeho prava. Spoluviastnictvo — prdavnoteoretické a pravne

limity. Bratislava : Pravnicka fakulta Univerzity Komenského v Bratislave, 2024. s. 507.

Ustanovenie § 143a ods. 1 zdkona ¢. 40/1964 Zb. Obcianskeho zékonnika v zneni neskorsich predpisov.

8 FEKETE, I. Obciansky zdkonnik. 2. zviizok (Vecné prava, Zodpovednost za Skodu a za bezdévodné obohatenie). Velky
komentadr, 2. aktualizované a roz§irené vydanie. Bratislava : Eurokéddex, 2015, s. 312 — 313.

9  ATWOOD, B. Marital contracts and the meaning of marriage. In: Arizona law review: Family Law Issue: A Tribute to
Barbara Ann Atwood. ro¢. 54, ¢. 1, 2012, s. 34 — 35.

10 TOROK, E. Aspects of the Matrimonial Property Contract in Some European Countries. In: Studia luridica Cassoviensia.
ro¢. 11, ¢. 2, 2023, s. 66.

1 KIM, J. - OLIVER, S. A. - RYZNAR, M. The Rise of PACS: A New Type of Commitment from the City of Love. In:

Washburn Law Journal. ro¢. 56, &. 1, Winter, 2017, s. 83.
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manzelia nerozhodnt absolutne, zvolenim napr. rezimu oddeleného majetku) a manzelskym
majetkovym spolodenstvom a S nim stvisiacou reciprocitou.*2

BSM vsak tieto principy popiera, a to ako svojou stale pomerne redundantne kogentnou
povahou, tak aj absenciou instititu predmanzelskej zmluvy.®® Slovenské privo mé
k manzelskému majetkovému spolocenstvu odliSny pristup, a to taky, ktory umoziiuje mat’
medzi manzelmi vyluéne rezim zakonny aten modifikovat’ numerus clausus sposobmi.
O modifikacnych dohodach tak moézeme sice uvazovat ako o manzelskych zmluvach
(dohodéch), nie vsak v tiplnom slova zmysle, prave pre vysoku mieru rigidity ¢o do zmluvne;j
upravy, ako aj pre nemoznost’ zvolenia si alternativy k zakonnému rezimu. Ak sa vS§ak manzelia
rozhodnu pre vyuzitie aspon Ciastocne dispozitivneho institatu BSM - modifikaciu, de lege lata
vyzaduje splnenie viacerych podmienok. ,,Mnohost™ poziadaviek kladenych na modifikacnu
dohodu opét’ iba dokazuje neopodstatnenii vysoku mieru kogentnosti. Tieto podmienky
mozeme rozliSit' na také, ktoré sa dotykaju vsetkych modifikécii (vSeobecné podmienky)
a potom tie, ktoré sa vztahuji na konkrétny variant modifikacie BSM (osobitné podmienky).
Medzi vseobecné podmienky, ktoré musia byt’ splnené kumulativne, mézeme zaradit’:

1. Dohodu méZu uzatvorit’ vyluéne manzelia za trvania manzelstva

Vzhl'adom na to, Ze BSM je pravny vztah, ktory méZze vzniknit’ vyhradne medzi manZelmi,
opravnenie ho modifikovat prislicha jedine im. Moznostou modifikécie disponuju aj manzelia,
ktori uzatvorili neplatné manzelstvo (matrimonium nullum), nakolko z takého majetkové
dosledky vznikaji.** Iné alternativy v subjektoch modifikaénej dohody neprichadzaju do
uvahy. Tato podmienka je dalej viazand aj na okamih uzatvorenia takejto dohody.
O modifikacnych dohodiach m6zeme uvazovat’ iba ako o manzelskych dohodach (contractus
matrimonalias). Z praktického hl'adiska bude najvhodnejsie dohodou modifikovat BSM v ¢ase,
kedy este nedoSlo k nadobudaniu majetku do BSM, tj. v dohladnej dobe od vzniku
manzelstva.'®

2. Utinky dohody s pro futuro

V ramci bezpodielového spoluvlastnickeho vztahu vznikaji jednak vzajomné prava
a povinnosti medzi manzelmi ako spoluvlastnikmi (tzv. ,,vnutornd* ¢ast’ obsahu), ako aj prava
a povinnosti manzelov ako spoluvlastnikov voci tretim osobam (tzv. ,,vonkajSia“ Cast
obsahu).'® Uvedené treba reflektovat’ aj na modifikaéné dohody, ktoré nemozno vnimat, ako
dohodu ¢i zmluvu v klasickom slova zmysle, nakol’ko tento relativny pravny vztah sa dotyka
prave aj tretich 0sdb.!” Vzhladom na princip istoty a stability pravnych vztahov, zasadu
rovnosti a z toho vyplyvajicej ochrany prav aj 3. osob, retroaktivne ucinky modifikacne;
dohody BSM su vylu¢ené.!® Poziadavka zakazu priznania retroaktivnych uéinkov modifikaénej
dohode vyplynula z aplika¢nej praxe, kde bola niekol’kokrat akcentovana.'®

12 TOROK, E. Aspects of the Matrimonial Property Contract in Some European Countries. In: Studia luridica Cassoviensia.
roc. 11, ¢. 2, 2023, s. 65.

18 FEKETE, |. Obciansky zdkonnik. 2. zvizok (Vecné prava, Zodpovednost za skodu a za bezdévodné obohatenie). Velky
komentar, 2. aktualizované a roz$irené vydanie. Bratislava : Eurokodex, 2015. s. 312 — 313.

14 Rozhodnutie Najvyssieho sadu CSSR, sp. zn. Cpj 86/71 zo diia 3. februdra 1972 (R 42/1972).

15 FEKETE, |. Obdiansky zdkonnik. 2. zvizok (Vecné prdva, Zodpovednost za Skodu a za bezdévodné obohatenie). Velky
komentdar, 2. aktualizované a roz$irené vydanie. Bratislava : Eurokdédex, 2015. s. 331.

16 vOJICIK, P. a kol. Obcianske prdvo hmotné. 3. vydanie. Plzei : Ales Cetiek, 2021. s. 330.

17 TOROK, E. Aspects of the Matrimonial Property Contract in Some European Countries. In: Studia luridica Cassoviensia.
ro¢. 11, ¢. 2, 2023, s. 65.

18 FABIANOVA, Z. § 143a [Dohody o rozsahu bezpodielového spoluvlastnictva]. In: STEVCEK, M. a kol. Obciansky
zdakonnik I. § 1 —450. Komentar. 2. vydanie. Praha : C. H. Beck, 2019, s. 1140.

19 K tomuto pozri napriklad nalez Ustavného sidu CR, sp. zn. L. US 86/1995 zo diia 18. janudra 1996: ,, Dohoda podla §143a
Obcianskeho zdakonnika sa moze tykat len majetku nadobudnutého v budiicnosti (po uzavreti dohody), nemoze vsak zahrnat
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3. Musi byt’ dodrzana forma.

Pre platnost’ modifika¢nej dohody musi byt’ splnend aj podmienka dodrzania formy. Formu,
ktort zékon pre takato modifikaéni dohodu vyzaduje, predstavuje notarska zapisnica.?’ Ina
forma tohto pravneho ukonu pripustna nie je. ,,ObyCajnd“ pisomna dohoda alebo ustne
dojednanie takéhoto prejavu vole st sankcionované absolutnou neplatnostou.

Nepripustné by bolo aj nadobudnutie veci, ktord zo zdkona patri do BSM, do vylu¢ného
vlastnictva jedného z manzelov, aj ak s tym druhy manzel sthlasi (napr. jeden z manzelov
uzavrie kiipnu zmluvu na nehnutel'nost’ len do jeho vylu¢ného vlastnictva, a druhy manzel
s tym suhlasi).?

4. Nejde o0 zanik z BSM za trvania manzZelstva

Modifikaciu BSM v ziadnom pripade nemozeme stotoziiovat’ so zanikom BSM za trvania
manzelstva. Pod modifikaciou totiz rozumieme, Ze manzelské majetkové spoloCenstvo nad’alej
existuje, no v podobe odlisnej od Gipravy zakonnej, resp. v Case odliSnom od vzniku manzelstva.
V takom pripade sice BSM vznik4 neskor ako manzelstvo, no v ur¢itom okamihu manzelstva
vznikne, nenastane teda situdcia, kedy nevznikne vobec. Zanik BSM za trvania manzelstva je
pripustny jedine vynimoc¢ne a v taxativne stanovenych pripadoch.?? Jedna sa o pripady: (a)
zanik BSM za trvania manzelstva pre rozpor s dobrymi mravmi (§148 ods. 1 Obcianskeho
zakonnika), fakultativna moznost’ zaniku;?® (b) zanik BSM za trvania manZelstva, ak jeden
z manzelov dostal opravnenie na podnikatel'ski Cinnost (§ 148a ods. 2 Obcianskeho
zékonnika), obligatorna moznost’ zaniku; (c) zanik BSM uloZenim trestu prepadnutia majetku
jednému z manzelov (§ 59 ods. 5 zakona €. 300/2005 Z. z. Trestného zakona Vv zneni neskorsich
predpisov); (d) zanik BSM vyhlasenim konkurzu na majetok jedného z manzelov (§ 53 zakona
¢. 7/2005 Z. z. o konkurze a restrukturalizacii v zneni neskor$ich predpisov).

1. CO MOZE LIMITOVAT DOHODU O ZUZENi ROZSAHU BSM?

Vo vSeobecnosti moZeme konsStatovat,, Zze dohoda o ziZeni rozsahu BSM nie je bezbreha.
Plati generalna premisa, zZe ziZenie je limitované tym, Ze k nemu nesmie dojst’ do takej miery,
ktora hrani¢i so zanikom.?* Akysi jednoznaény limit, resp. uréenie konkrétnej hranice viak nie
je Specifikované zakonom, judikatirou, ani pravnou tedriou. My na tomto mieste
identifikujeme niekol'ko atribitov, ktoré by mala zuzovacia modifikacnd dohoda materidlne
spinat’.

1. ReSpektovanie povahy a tucelu bezpodielového spoluvlastnictva manzZelov
Medzi manzelstvom a BSM je nie len existen¢na, ale aj funkéna spétost’, ktora sa prejavuje

tym, ze prave prostrednictvom tohto inStititu sa zabezpecCuje uspokojovanie potrieb
manzelov.?® Toto manzelské majetkové spolodenstvo predstavuje realnu majetkovii bazu

majetok, ktory bol nadobudnuty pred jej uzatvorenim. Nemozno takouto dohodou spdtne menit uz nadobudnuté
viastnictvo.“ alebo aj rozhodnutie Najvyssicho stdu SR, sp. zn. 2 Sz-0-KS 93/2006 zo diia 31. jula 2007 (R 30/2008):
,,Dohodou podla § 143a Obcianskeho zakonnika mozno upravovat jedine rezim nadobudania veci do BSM v budiicnosti.
Takato dohoda neméze byt per se pravnym titulom zmeny viastnickych vztahov so spdtnymi ucinkami.

20 Ustanovenie § 143a ods. 3 zdkona &. 40/1964 Zb. Ob&ianskeho zakonnika v zneni neskorsich predpisov.

2L Rozsudok Najvyssieho sudu CR, sp. zn. 22 Cdo 2345/2003 zo diia 12. februara 2004.

2 LAZAR, Jakol. Obéianske pravo hmotné. Vieobecnd cast-Rodinné prdavo-Vecné prdava-Dedicské pravo. Zv. |. Bratislava:

IURIS LIBRI, 2018. s. 560.

Blizsie k tomu, ¢o mozno povazovat’ za rozpor s dobrymi mravmi za uc¢elom zruSenia BSM za trvania manzelstva pozri

Rozhodnutie Najvysgiecho sudu CSSR, R 3/1968.

TAKAC, I. Modifikicia bezpodielového spoluvlastnictva manzelov a jeho zanik za trvania manzelstva. 2. prepracované a

roz8irené vydanie. Banska Bystrica : Vydavatel'stvo Univerzity Mateja Bela v Banskej Bystrici — Belianum, 2023. s. 31.

% LAZAR, Ja kol. Obéianske pravo hmoté. Vieobecnd cast-Rodinné prdavo-Vecné prdava-Dedicské pravo. Zv. |. Bratislava:
IURIS LIBRI, 2018. s. 548 — 549.
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sliZiacu na materialne zabezpeéenie rodiny.?® V zaujme dosiahnutia u¢elu manzelstva a plnenia
povinnosti, ktoré z neho vyplyvaji, je doblezité, aby mali manzelia zaistené adekvatne
majetkové zdroje, S ¢im je spojena poziadavka poskytnit’ manzelom rovnaké a plnohodnotné
prostriedky.?’ Pri uzatvéarani modifika¢nej dohody, ktorou sa rozsah BSM zuZuje, je potrebné
pamitat’ aj na vyjadreny ucel BSM. Prave tento aspekt zuzovacej dohody je prisne
individualizovany a nie je mozné urcit’ v§eobecné pravidlo, ktory predmet BSM ,,musi‘ zostat’
Vv tomto rezime. Napriek tomu sme schopni vyvodit’ nejaké vSeobecné myslienky a zavery.

a) Zabezpecenie schopnosti manZela uspokojovat’ spolo¢né potreby manzelov, resp.
rodiny

Ako prvé sa domnievame, ze s akcentom na vysSie uvedené, Vrezime manzelského
majetkového spolocenstva musi zostat’ akysi ,.hlavny zdroj prijmu.“ Podla nasho nazoru,
najcastejSie budeme uvazovat o prijmoch z pracovného alebo obdobného pomeru; prijmy
Z podnikatel'skej ¢innosti; prijmy zo socidlneho zabezpecCenia; pripadne prijmy z prav za
vyuzivanie predmetov dusevného vlastnictva. Vzhl'adom aj na ich periodicitu, ide o majetkové
hodnoty, ktorymi sa prakticky najplnohodnotnejsie uspokojujii spolo¢né potreby manzelov,
resp. rodiny, teda vedia najmarkantnejsie napinat’ ugel. V kontexte hlavného zdroja prijmu,
vyssie uvedené najvystiznejSie vyjadruje Cesky zakon ¢. 89/2012 Sb. Obcansky zakonik v zneni
neskorsich predpisov (dalej len ,,COZ*). Ten hovori, Ze zmluva o manZelskom majetkovom
rezime nesmie svojimi dosledkami vylugit schopnost manzela zabezpecovat rodinu.?® Ide
0 vSeobecné vyjadrenie s umyslom zobrat’ do tivahy €o najrozmanitejsi okruh situédcii. Myslime
si, ze uvedend zakonna norma sa vie analogicky pouzit’ aj na dohodu o zuzeni rozsahu BSM so
zamerom definovat’ jej limity a mantinely.

Doktrina interpretuje toto zdkonné ustanovenie ako nevylicenie zaistovania hmotnych
potrieb pre rodinu, a to rodinu ako celku, ako aj jej jednotlivych élenov.?® Primarne teda pojde
0 zachovanie plnenia vyzivovacej povinnosti v podobe prispievania na potreby zivota rodiny
a domacnosti s cielom zabezpecenia porovnatelnej Zivotnej urovne vSetkych Cclenov
domacnosti. Formul4ciu vnimame za vhodnu aj vzhl'adom na dlhodoby horizont majetkového
spoloCenstva manzelov. BlizSie povedané, v konkrétnej situacii moze nastat’ scenar, kedy sa
S postupom ¢asu hlavny zdroj prijmu zmeni. Napriklad, ak manzelia v ¢ase uzatvarania dohody
0 zuZeni rozsahu BSM boli pracovnopravne c¢inni a vylucili by prijmy z podnikatel'skej
¢innosti, no po niekol’kych rokoch by sa ich hlavny zdroj prijmu zmenil prave na prijmy
Z podnikania. Preto je formulécia ,,svojimi dosledkami vhodna. Limit zuZovacej dohody tak
predstavuje aj dojednanie, ktoré zarobkovu &innost’ nevyluéi okamzite.>® Hlavné zdroje prijmu,
vysSSie demonstrativne uvedené, tak povaZujeme za nieco, ¢o dohoda, vzhl'adom na ucel
Vv podobe nevyltéenia zabezpecovania rodiny, musi reSpektovat’, a to aj z dlhodobého hl'adiska.

Do tivahy je vSak potrebné zobrat’ aj nepredvidatelnost’ situdcii, kde si myslime, Ze vhodnym
rieSenim by bolo aj dojednanie Vv dohode, ktoré by ukladalo manzelom povinnost
,prehodnotit* dohodu po uréitom Case. Uvedené izko suvisi so zasadou zmluvnej vol'nosti,

% yOJCIK, P. a kol. Obcianske pravo hmomé. 3. vydanie. Plzeii : Ale§ Cengk, 2021. s. 323.

27 TAKAG, J. Modifikécia a zanik bezpodielového spoluvlastnictva manzelov v tivahach ,,de lege ferenda®. In: ONDROVA,

J. - PIRY, M. — URADNIK, M. (zost.). Prdvne rozpravy on-screen lll.: Sekcia sitkromného prava: Zbornik z online

vedeckej konferencie konanej diia 7. 5. 2021 na Pravnickej fakulte Univerzity Mateja Bela v Banskej Bystrici. Banska

Bystrica : Vydavatel'stvo Univerzity Mateja Bela — Belianum, 2021. s. 286.

Ustanovenie § 719 ods. 1 zdkona ¢. 89/2012 Sb. Obcansky zakonik v zneni neskorsich predpisov.

2 PSUTKA, J. § 719 [Limity smluvni volnosti smluv o manZelském majetkovém rezimu]. In: HRUSAKOVA, M. —
KRALICKOVA, Z. - WASTPHALOVA, L. a kol. Obcansky zékonik II. Rodinné prévo (§ 655-975). Komentdr. Praha : C.
H. Beck, 2014, s. 239.

3% PSUTKA, J. § 719 [Limity smluvni volnosti smluv o manzelském majetkovém rezimu]. In: HRUSAKOVA, M. —
KRALICKOVA, Z. - WASTPHALOVA, L. a kol. Obéansky zdkonik II. Rodinné pravo (§ 655-975). Komentdr. Praha : C.
H. Beck, 2014, s. 240.
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ktorou st sukromnopravne vztahy priznacné, a ktora vyjadruje predovsetkym velka variabilitu
v kontrahovani, ako aj v nakladani s majetkom, resp. pravami a to takym spdsobom, ktory nie
je zdkonom zakazany.3! Takyto zakonny zakaz nemusi viak byt len explicitny, ale moze
vyplyvat aj implicitne z dovoleni alebo prikazov.®? Zastdvame teda nazor, Ze povinnost
,prehodnotit* dohodu je mozné dojednat’ v ramci dohody o ztzeni BSM, préve v stlade so
zasadou zmluvnej vol'nosti. Takto formulované ustanovenie nie je zdkonom zakézané, naopak
vyplyva implicitne s relevantnych ustanoveni Obcianskeho zdkonnika.

Nakol'ko ustanovenie ukladajuce povinnost’ strandm dohody ju ,,prehodnotit* po urcitom
case nie je nevyhnutne potrebné pre jej platny vznik, pdjde o pravidelnu zlozku pravneho
ukonu. Pravidelné zlozky pdsobia ex lege, kde tato konkrétne vyplyva zo zakazu zruSenia BSM
za trvania manzelstva z inych dévodov, ako tych, ktoré zakon pozna, ako aj z dovolenia zuzit
rozsah BSM previazan¢ho s implicitnym prikazom zzit’ ho do takej miery, aby sa nejednalo
o0 de facto zanik. Implicitny prikaz predstavuje aj nevylti¢enie ,,hlavného zdroja prijmu‘ z tohto
rezimu. Prave zakotvenim dojednania o ,,prehodnoteni“ dohody sa tento zdkonny prikaz
reSpektuje. Inak povedané, v pripade, ak niekedy v budicnosti sa hlavnym zdrojom prijmu
stane prave ten zdroj, ktory bol v minulosti dohodou vyluc¢eny z rezimu BSM, za G¢elom
povinnosti zachovat’ schopnost’ zabezpecit’ rodinu, sa aktivuje toto ustanovenie o prehodnoteni
dohody. Vyhodou je aj to, ze povinnost’ ,,prehodnotit™ bude lepsSie sidne vymahatel'na, ak ju
jeden z manzelov porusi.

Z uvedeného vsak nevyplyva, Ze tato povinnost’ vznikne manzelom len v pripade, ak bude
dohoda explicitne obsahovat’ ustanovenie o jej ,,prehodnoteni®“. Nakolko sme uviedli, ze
povinnost’ prehodnotenia je pravidelnou zlozkou, plati ex lege aj vtedy, ak nebude vyslovne
v dohode uvedena. V takom pripade pdjde podl'a nasho nazoru o quasi naturalnu obligaciou,
teda zavizok, ktory je oslabeny o §tatnym organom vynutitelny narok.> Na tomto mieste v§ak
uz uvazujeme o zmene dohody. Disciplinovanost’ ¢o do zmeny dohody vsak podla nasho
nazoru vie byt’ stale vynutena, nakol'’ko ak manzelia dohodu nezmenia, vystavuju sa riziku jej
neplatnosti. Uvedenému riziku neplatnosti by sa manZzelia vystavili aj v pripade, ak sa na zmene
nedohodn.

b) Ochrana manzelského, resp. rodinného obydlia

Vyznamnym limitom je taktieZ ochrana manzelského, resp. rodinného obydlia a obvyklého
vybavenia domécnosti, ktori pozna napriklad aj franctizsky Code Civil,®* alebo &esky
obgiansky zakonnik.® COZ chrani rodinné obydlie predovsetkym pred nezodpovednymi
ukonmi jedného z manzelov, ako napriklad marnotratnost’ ¢i neprimerané finan¢né rizika, no
ide aj 0 iné konanie, ktoré by mohlo ohrozit’ popripade stazit alebo znemoznit’ byvanie.*® Podl'a
nasho nazoru, pod také mo6Zeme subsumovat’ aj modifikacni dohodu, ktorou sa z rezimu BSM
vylucia nehnutel'nosti, vratane rodinnej domécnosti. O to viac explicitnejSie méZzeme chranit’ aj
zékladné vybavenie rodinnej domécnosti. Zakladné vybavenie rodinnej domacnosti mdéZeme
definovat’ ako subor hnutel'nych veci, ktoré sluzia beznym a nevyhnutnym potrebam rodiny
a jej ¢lenov.®” Dolezité je v tomto ohl'ade vymedzenie pomerne vagneho pojmu ,,slizi beznym
a nevyhnutnym potrebam rodiny®, pricom je otdzne, ¢i tento obsah tohto pojmu budeme

31 SEMANOVA, D. Limity zmluvnej vol'nosti v sikromnom préve. In : Prdvne rozpravy on-screen IIL: Sekcia sitkromného

prava: Zbornik z online vedeckej konferencie konanej dna 13. 11. 2020 na Pravnickej fakulte Univerzity Mateja Bela v
Banskej Bystrici. Banska Bystrica : Vydavatel'stvo Univerzity Mateja Bela — Belianum, 2021. s. 159-160.

32 KNAPP, V. Co je dovoleno a co je zakdzano. In: Prdvnik, ro¢. 138, &. 1, 1999, s. 24-25,

38 VOICIK, P. a kol. Obciansky zdkonnik. Strucny komentdr. Bratislava : IURA EDITION, spol. s. r. 0. 2010. s. 223.

34 Ustanovenie ¢lanku 215 ods. 3 Code Civil (franctizsky Ob¢iansky zékonnik).

% Ustanovenie § 718 ods. 3 zakona &. 89/2012 Sb. Ob&anského zakoniku ve znéni pozdéjsich piedpisi.

3% BEDNAR, P. Rodinné/manzelské obydlie. In: Studia luridica Cassoviensia. ro¢. 10, &. 2, 2022, s. 25.

87 Ustanovenie § 698 ods. 1 zdkona ¢. 89/2012 Sb. Obg&anského zékoniku ve znéni pozd&jsich predpisi.
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vykladat" v objektivnom alebo subjektivnom zmysle. Vo vSeobecnosti bude potrebné
posudzovat’ obsah tohto pojmu pripad od pripadu, pri zohl'adneni oboch moznosti interpretacie
kumulativne, teda ¢i dany predmet v ramci stiboru hnutel'nych veci naozaj sluzi tomuto ucelu
(objektivne hladisko), ako aj to, ¢i ho za tento predmet povazuju jednotlivi ¢lenovia rodinne;j
domacnosti (subjektivne hladisko).*® Ide teda o limit, ktory je potrebné opit zohladiiovat
individualne, v rdmci konkrétneho pripadu.

Ide vSak 0 majetkovi sti¢ast’ masy BSM, ktorti podl'a nasho nazoru je nevyhnutné ponechat’
vtomto rezime. Napriek absencii explicitného zakonného wustanovenia v slovenskom
Obcianskom zakonniku, chraniaceho tieto sucasti manzelského majetkového spolocenstva, ich
vieme chranit’ prostrednictvom nizsie analyzovanej zasady zakazu zneuzitia prava.

C) Vylucenie v§eobecne urcenej veci

Zaverom uvadzame posledny limit, ktory sme identifikovali, a ktory stcasne vychadza
Z judikatary. Jednd sa o osobitni podmienku kladentl na zuzovaciu dohodu, a teda vylucenie sa
nemoze tykat’ konkrétne vymedzenych, teda presne Specifikovanych, ¢asti veci, ale je mozné
iba so vieobecnym charakterom.*

2. ReSpektovanie zasady zakazu zneuZitia prava

Modifikacia BSM ako majetkového dosledku vzniku manzelstva, predstavuje sama osebe
pravo, ktoré¢ manzelom vyplyva z tohto pravneho vztahu, pricom jeho vykon je podmieneny
vznikom konsenzu ich prejavov vole. Ak dany konsenzus vznikne, a spiiia vietky néleZitosti
pozadované Obcianskym zakonnikom, hovorime o vykone subjektivnych prav, vo v§eobecnosti
zékonom aprobovanych. Na tomto mieste vSak dozaista nemozeme uvazovat' o akomkol'vek
charaktere vykonu toho-ktorého opravnenia, no uvazujeme aj nad existenciou urcitych limitov.
KTlucoveé bude v tomto ohl'ade upriamit’ pozornost’ na jednu zo zékladnych zasad sukromného
prava, a sice na zasadu zakazu zneuzitia prava.*° Pod zneuzitim prava mozeme chapat’ taky
vykon subjektivneho prava, ktory je de iure mozny, ale v kone¢nom dosledku je rozporny
s dobrymi mravmi.*

Dohoda, ktorou sa z rozsahu BSM vyluéuju veci, ktoré tam ex lege patria, tak ako prvé
nesmie odporovat’ dobrym mravom. Dobré mravy moézeme oznacit’ za kritérium urcujuce limity
subjektivnym pravam &o do ich obsahu.*? Inak povedané, obmedzuju vykon subjektivnych prav
tym, ze v ramci prava ako spolocCenskej kategorie zohl'adiiuju urcité, vicsinovou spolo¢nost’ou
akceptované, vSeobecné zaujmy.

Dobré mravy moéZu v prave plnit' rézne funkcie, ako preventivnu, interpreta¢nu alebo
hodnotiaci, no v kontexte limitov dohod o zizeni rozsahu BSM sa najmarkantnejsie prejavuje
ich funkcia korektivu zmluvnej slobody, spocivajica v limitovani absolatneho slobodného
uréovania obsahu pravneho tikonu jeho subjektmi.*® Ich vyznam v tomto pripade spociva
v podobe prostriedku na postdenie uréitého prejavu véle.** Slazi na posudenie toho, ¢i sa
pravny tkon nachadza v esencidlnom rozpore s ndzorom a mienkou véc¢sinovej spolo¢nosti

8 PSUTKA, J. § 698 [Obvyklé vybaveni rodinné domacnosti] In: HRUSAKOVA, M. — KRALICKOVA, z. -
WASTPHALOVA, L. a kol. Obcansky zékonik II. Rodinné prévo (§ 655-975). Komentdr. Praha : C. H. Beck, 2014, s. 120.

3 Nalez Ustavného sudu CR, sp. zn. I. US 86/1995 zo diia 18. januara 1996.

40 Ustanovenie § 3 ods. 1 zakona &. 40/1964 Zb. Ob&ianskeho zakonnika ve znéni pozdé&jsich predpist.

4 VOICIK, P. a kol. Obcianske pravo hmomé. 3. vydanie. Plzeii : Ale§ Cengk. 2021.s.2.1

42 STRAPAC, P. § 3 [Vykon prav a povinnosti z ob&anskopravnych vztahov]. In: STEVCEK, M. a kol. Obciansky zdkonnik

L §1—450. Komentar. 2. vydanie. Praha : C. H. Beck, 2019, s. 22.

Blizsie k funkciam dobrych mravov pozri aj OVECKOVA, O. Vyklad a aplikacia dobrych mravov a zasad poctivého

obchodného styku v rozhodovacej &innosti sidov. In: Prdvny obzor. roé. 94, &. 4, 2011, s. 351 — 364. alebo CECOTOVA,

V. Dobré mravy v slovenskom sukromném prave. Ruzomberok: Epos, 2005. 224 s.

4 VOICIK, P. a kol. Obcianske pravo hmotmé. 3. vydanie. Plzeii : Ale§ Cengk, 2021. s. 50.
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0 tom, ako by mal vykon konkrétneho prava vyzerat.*® Dobré mravy su pojem nedefinovany,
maximalne vo vieobecnom ramci priblizeny judikatirou.*® Vzhladom na dynamicky vyvoj
spolo¢nosti a moralky, by ich pripadna definicia po urCitom case stratila na vyzname,
prihliadnuc na opodstatnenost’ a aktualnost’.*’

Slovenské manzelské majetkové pravo stoji kvazi na ,,pomedzi“ prava obcianskeho
arodinného, ¢o je vysledkom kodifikaénych sndh z 50. rokov 20. storo¢ia.*® Prave preto aj
V tejto otazke budeme prostrednictvom dobrych mravov zohl'adiovat’ aj aspekty ako tradicia
krajiny, kultira, ndbozenstvo, ¢i politické prostredie. Zakonodarca ma suc¢asnou podobou BSM
zaujem na tom, aby existovalo vyluéne v zdkonnej podobe (maximalne modifikovanej), a ak
zanikalo za trvania manzelstva, tak len vo vynimoc¢nych a taxativne stanovenych pripadoch.
Manzelstvo ako institat je charakterizovany v kontexte zakona ¢. 36/2005 Z. z. o rodine (d’alej
len ,,zdkon o rodine®), dvoma ciel'mi — vytvorit' harmonické a trvalé spolocenstvo, ktoré
zabezpeci riadnu vychovu deti. Tieto ciele vSak nie su navzajom podmienené, dokonca vznik
manzelstva nie je nijako sankcionovany, ak je uzavreté s inym cielom, resp. ak tento ciel’ nikdy
nedosiahne (z objektivnych alebo subjektivnych pri¢in).*® BSM ako jeden z majetkovych
dosledkov vzniku manzelstva (paralelne so spoloénym najmom, pravam k nehmotnym statkom
alebo inym majetkovym pravam), predstavuje redlnu majetkovi bazu, zalozenu na zasade
spolo¢ného nadobudania majetku pocas trvania manzelstva, ktora mé slazit’ na uspokojovanie
potrieb manZelov, a naslednej aj rodiny.* lde teda 0 model prijaty zo strany zakonodarcu, ktory
v stcasnom de lege lata nema zaujem na jeho bezdévodnom zaniku za trvania manzelstva, ba
naopak iba vo vynimocnych pripadoch. KIicové je v tomto ohl'ade zachovat urcité Standardy
aj napriek zmluvnej slobode, ¢o je ,,ospravedlnené s cielmi predvidatel'nosti majetkového
usporiadania, spravodlivosti pre manZelov a ochrany rodinnych zaujmov.>

Dobré mravy sa v manzelskom majetkovom spolo¢enstve prejavuju ako korektiv zmluvne;j
slobody tym sposobom, aby vykon prava v podobe opravnenia manZzelov si toto spolocenstvo
modifikovat’ zaZzenim jeho rozsahu, nebol zneuzivany ako prostriedok jeho de facto zrusenia,
nakol’ko zédkonodarca ma v sti€asnosti za to, Ze by to ohrozilo ucel tohto inStitutu (spolocné
zabezpecovanie materialnych potrieb manzelmi, uspokojovanie potrieb rodiny).

3. Respektovanie zakazu obchadzania zakona

Modifika¢nti dohodu, zuZujlicu rozsah BSM, je potrebné skumat’ taktiez z hl'adiska
reSpektovania paradigmy neobchddzania zakona. Pravny tkon obchéadza zakon vtedy, ak
formalne, tzv. ,,na prvy pohl'ad®, dodrziava zdkonné poZiadavky, no ucinky, ktoré vyvolava, st
rozporné so zmyslom a ti¢elom zikona.>? Inak povedané, prostriedok, ktory sa pouzil, zdkon
nezakazuje (dokonca ho mdZze explicitne regulovat), teda v tomto ohl'ade ide o spravanie podla

% STRAPAC, P. § 3 [Vykon prav a povinnosti z ob&anskopravnych vztahov] In: STEVCEK, M. a kol. Obciansky zdkonnik

L §1—450. Komentdr. 2. vydanie. Praha : C. H. Beck, 2019. s. 22.

Napr. uznesenie Ustavného sudu SR, sp. zn. IV. US 55/2011-19 zo diia 24. februara 2011: ,,Dobré mravy sii pravidld

spravania sa, ktoré su v prevaznej miere v spoloc¢nosti uznavané a tvoria zaklad fundamentalneho hodnotového poriadku.

alebo rozsudok Najvyssieho sudu SR, sp. zn. 3 Cdo/191/96 zo dna 21. augusta 1997: ,, Ich obsah [dobrych mravov] spociva

vo vSeobecne platnych pravidlach moralky, pri ktorych je dany vseobecny zdaujem ich respektovat. Posudenie konkrétneho

obsahu pojmu dobré mravy patri vzdy od pripadu k pripadu sudcovi.*

47 STRAPAC, P. § 3 [Vykon prav a povinnosti z ob&anskopravnych vztahov] In: STEVCEK, M. a kol. Obciansky zdkonnik

L §1—450. Komentdr. 2. vydanie. Praha : C. H. Beck, 2019. s. 22.

SOSKOVA, 1. Manzelstvo a manzelskoprdvne vztahy vo svetle prvej rekodifikicie ceskoslovenského rodinného prdiva

1949. Banska Bystrica : Belanium, 2016. s. 25.

49 PAVELKOVA, B. §1 [Pojem a ciel manzelstva]. In: PAVELKOVA, B. Zdkon o rodine. Komentdr. 3. vydanie. Bratislava:
C. H. Beck, 2019. s. 13 - 14.

5 VOICIK, P. a kol. Obcianske pravo hmotné. 3. vydanie. Plzeti : Ale§ Cetick, 2021. s. 323 — 324,

51 ATWOOD, B. Marital contracts and the meaning of marriage, In: Arizona law review: Family Law Issue: A Tribute to
Barbara Ann Atwood, ro¢. 54, ¢. 1, 2012, s. 34.

52 yOJICIK, P. a kol. Obciansky zdkonnik. Strucny komentdr. Bratislava : IURA EDITION, spol. s. r. 0. 2010. s. 132 — 133.
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prava. Sporny je vSak vysledok takého prostriedku, pretoze prave ten je pravnou normou
nepredvidany a neziaduci.®® Konanie in fraudem legis obsahom alebo uéelom urobeného
pravneho tkonu spravidla znamend, ze pravny ukon neodporuje sice vyslovnému zneniu
ustanovenia, aviak svojimi dosledkami sleduje ten ciel’, aby zdkon dodrzany nebol.>* Pokial’ sa
konkrétny pravny ukon identifikuje ako zakon obchadzajuci, je sankcionovany neplatnostou,
pri¢om ide o neplatnost’ absolutnu.

Zaver otom, ¢i pravny ukon je in fraudem legis sa musi opierat’ o rozumny vyklad
konkrétneho ustanovenia zdkona s prihliadnutim na ti¢el zakonného prikazu alebo zékazu, ako
aj na nasledky dohody.>® Nutné je vziat' do ivahy aj teleologicky vyklad.

Modifika¢na dohoda obchadzajtiica zékon by na prvy pohl'ad mohla vyzerat’ ako pravny tkon
po formalnej stranke platne uzavrety, so vSetkymi jeho nalezitostami. Penzum veci
ponechanych v rezime BSM by taktiez vyzeral tak, ze sa nim dosiahne i¢el tohto manzelského
majetkového spolocenstva. Inak povedané, redlna majetkovad baza manzelov, ich vzajomna
solidarita a uspokojovanie potrieb rodiny by takato obchadzajuca dohoda vedela zabezpecit'.
Utinky by vsak predsa len zdkon obchadzali, nakol’ko ide o veci, ktoré by sa eventualne velmi
nepravdepodobne stali skuto¢ne predmetom BSM, alebo ide o také majetkové hodnoty, ktoré
sa manzelov vobec netykaju. Uginky predmetnej dohody by tak podstatu BSM nenaplnili.

IV. UVAHY DE LEGE FERENDA

Rodinné pravo, a predovsetkym manzelské majetkové spolocenstvo, su charakterizované
svojou diverzitou naprie¢ $tatmi Eurdpy.>® Spoloénym rdmcom vsak je, Ze vicSina §tatov
poskytuje pravo vyberu z viacerych alternativ majetkového rezimu manzelov, podla toho, ktory
rezim im vyhovuje najlepsie, pricom vol'ba sa realizuje prostrednictvom manzelskej alebo
predmanzelskej zmluvy.®’

Pravna tUprava slovenského institaitu BSM vSak nepripusta moznost’ vylucenia alebo
zmluvného zalozenia iného majetkového rezimu. Takisto dlhodobo pertraktovanym
problémom je absencia moZnosti uzavretia predmanzelskej zmluvy. Optikou dlho
pripravovanej rekodifikacie Obcianskeho zdkonnika sa slovensky zakonodarca v tejto otdzke
snazi ,,harmonizovat* manzelské majetkové pravo, pricom takti harmonizaciu méZeme oznacit’
za spontannu, kde sa snazime priblizit modernym eur6pskym kodexov bez toho, aby sme
k tomu boli nejako zaviazani, napr. medzindrodnymi zavizkami.*® V nadviznosti na uvedené,
je tak nevyhnutné privitat’ koncepciu nového Obcianskeho zakonnika, ktory venuje nalezitu
pozornost tymto nedostatkom a reflektuje ich v poskytnuti kvalitnej pravnej upravy

5 GYARFAS, J. § 39 [Neplatnost' pravneho tikonu pre rozpor so zakonom alebo jeho obchadzanie alebo pre rozpor s dobrymi

mravmi] In: STEVCEK, M. a kol. Obciansky zdkonnik I. § 1 — 450. Komentdr. 2. vydanie. Praha : C. H. Beck. 2019. s.
290.

54 Najvyssi sud SSR, sp. zn. 2 Cz 113/73 zo diia 31. januara 1974 (R 35/1975).

%5 LAZAR, Ja kol. Obéianske pravo hmotné. Vieobecnd cast-Rodinné prdavo-Vecné prdva-Dedicské pravo. Zv. |. Bratislava:
IURIS LIBRI. 2018. s. 136-137.

% DETHOFF, N. The Franco-German Optional Matrimonial Property regime — A Trailblazer for the Alignment of Family
Law? In: Rabels Zeitschrift fiir ausldndisches und internationales Privatrecht, ro€. 76, ¢. 3, 2012, s. 510.

57 ATWOOD, B. Marital contracts and the meaning of marriage. In: Arizona law review: Family Law Issue: A Tribute to

Barbara Ann Atwood, ro¢. 54, €. 1, 2012, s. 34 — 35.

Blizsie pozri VIGLASKA, N. Nemanzelské spoluZitia ako novodoby fenomén v spolognosti a jeho tiprava v judikatire

Eurdépskeho sudu pre l'udské prava. In: Studia luridica Cassoviensia. ro¢nik 7, €. 2, 2019, s. 94 -106.
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manZelského majetkového prava.*® Pertraktovanost’ tohto problému dokazuji aj prechadzajiice
navrhy nového Ob¢ianskeho zakonnika.®

Otéazka manzelskych majetkovych zmluv si tak zaslizi uspokojenie dlhodobo pozadovane;j
potreby inkorporacie vysSej miery dispozitivnosti do slovenského pravneho poriadku.
Manzelom by aj v podmienkach Slovenskej republiky mala byt poskytnuta moznost’ vyberu
z viacerych rezimov usporiadania ich majetkového spoloCenstva, vratane rezimov, ktoré
umoznuju oddelenost’ ich majetku za trvania manzelstva (bez toho, aby sme uvazovali
0 odlozeni momentu vzniku alebo zru$enia z vaznych dévodov tak, ako je tomu v de lege lata).
Sucasne nevidime ani racionalnu oporu v tvrdohlavom odmietani predmanzelskych zmluav, teda
takych, ktoré uzavra snibenci. Zmluva funguje na principe odkladacej podmienke jej u¢innosti,
viazanej na vznik manzelstva.%! Naopak, uvedené vie manzelské majetkové usporiadanie
zna¢ne spruzit’, napriklad prostrednictvom toho, Ze manzelia nebudii musiet vyporiadavat
majetok, ktory nadobudli za trvania manzelstva pred uzavretim modifika¢nej dohody, ak sa
dohodu rozhodnu uzavriet’ neskor po vzniku manzelstva.

V tomto svetle sme sa absolutne nestotoznili ani s ndzorom sidnej praxe o tom, ze
modifika¢nou dohodou je pripustné z rezimu BSM vylucit' jedine veci urcené vSeobecne.
Opacne povedané, vylucenie konkrétne vymedzenych, teda presne Specifikovanych casti
majetku neprichadza do uvahy.®? V uvedenom nazore sudnych autorit sice vidime isté ratio, pri
veciach, ktorych individualne vylucenie by do uvahy neprichadzalo, predovsetkym sa jedna
0 veci s periodickym nadobtidanim, ako napriklad prijmy z pracovnopravnej ¢innosti ¢i prijmy
Z prav tvoriacich systém prava duSevného vlastnictva. V tomto svetle sa javi nelogické
vylucovat’ individualne uréené veci, pricom ,,v hre” je opat’ aj potencialna hrozba vylicenia
schopnosti manzela materialne zabezpecovat’ potreby rodiny. V komparativnom svetle, COZ
napriklad umoznuje individualne vyltienie veci z rezimu spolecného jméni manzeli, pokial to
zakon nezakazuje,®® ¢im zakonodarca zrejme myslel predovsetkym ustanovenia tykajice sa
obvyklého vybavenia domadcnosti. S touto zdkonnou formulaciou sa vSak taktiez
nestotozitujeme vo vsetkej Uplnosti. Podl'a naSho nézoru by pod uvedené pravidlo nemali
spadat’ nehnutelnosti a hnutel'né veci vysSej hodnoty (napriklad automobil), kde ich
individudlne vylucenie je logické a Casto aj praktické, za podmienky zachovania prav 3. os6b
a ochrany rodinného obydlia a beZzné¢ho vybavenia domadcnosti. Explicitnym umoZnenim
vylucenia individudlne uréenej nehnutelnosti alebo hnutel'nej veci vyssej hodnoty (¢o by mohlo
byt vyjadrené prostrednictvom demonstrativneho vypoctu), so sufasnym reSpektovanim
ochrany rodinného obydlia, beZzného vybavenia domécnosti a nevylucenia zabezpefovania
rodiny, by podl'a ndSho nazoru bol zachovana zdravd miera zmluvnej vol'nosti v manzelskom
majetkovom prave v tejto otazke.

Vyssie identifikované limity dohody o zizeni rozsahu BSM budi mat’ v kone¢nom désledku
vyznam aj ak budiica pravna Gprava umozni manzelom zvolit si reZim oddeleného majetku. Ak
totiz de lege ferenda poskytne manzelom moznost' ako zlzenia rozsahu manzelského

% MURANSKA, J. ,Manzelski zmluva“ — jej vyznam a miesto v pravnom poriadku Slovenskej republiky. 2015. In:

SMELKOVA, J. - BODIOVA, Z. — ANDRASKO, J. (zost.). Zbornik prispevkov z medzindrodnej vedeckej konferencie
Bratislavské pravnické forum 2015 organizovanej Univerzitou Komenského v Bratislave, Pravnickou fakultou v ditoch 9.-
10. oktobra 2015. Sekcia obcianskeho prava ,,Obcianske pravo na krizovatke nového a starého. Bratislava: Univerzita
Komenského v Bratislave. s. 273.

Pozri napriklad paragrafové znenie nadvrhu nového Obcianskeho zédkonnika z roku 2015, alebo Legislativiny zamer nového
Obcianskeho zédkonnika z roku 2009, ktoré navrhovali umoznenie uzavretia predmanzelskej zmluvy a ponukali niekol’ko
rezimov manzelského majetkového spolocenstva (napr. navrh z roku 2015 poznal zmluvné usporiadanie majetkovych prav
a povinnosti manzelov s moznost'ou vylicenia vzniku spolocenstva majetku manzelov. V pripade absencie zmluvného
usporiadania majetkovych pomerov manzelov sa subsidiarne aplikovalo zékonné majetkové spolocenstvo).

81 VOICIK, P. a kol. Obcianske prdvo hmotné. 3. vydanie. Plzeti : Ale§ Cetiek, 2021. s 325.

62 Nalez Ustavného sudu CR, sp. zn. I. US 86/1995 zo dita 18. januara 1996.

63 Pozri ustanovenie § 718 ods. 1 zakona ¢. 89/2012 Sb. Obcanského zakoniku ve znéni pozdé&jsich predpisil.
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majetkového spolocenstva, tak aj rezim oddeleného majetku, otazka do akej miery je pripustné
zuzit’ rozsah BSM bude stale aktualnou. Prave vyssie identifikované limity sicasnej dohody
0 zuzeni rozsahu BSM budu predstavovat’ ,,hranicu®, teda p6jde o minimalne poziadavky, ktoré
dohoda bude musiet’ spiiiat’, v opaénom pripade modzeme uvaZovat’ o oddelenom majetku.

V.ZAVER

Manzelské majetkové spolocenstvo V slovenskom pravnom poriadku bolo pdvodne
koncipované ako absoltitne kogentny institat sikromného prava, az do tzv. ,,Velkej novely*
Obcianskeho zakonnika, ktord zaviedla moznost’ jeho modifikacie. Dohoda o zizeni rozsahu
BSM je jednou z taxativne vypocitanych moznosti, ako mdézu manzelia zdkonni upravu
manzelského majetkového prava modifikovat. Mnohost’ poziadaviek, ktoré taito dohoda musi
spinat’, viak stale dokazuje prehnant mieru rigidity. V prispevku sme identifikovali poziadavky
vSeobecné, teda také, ktoré st kladené na akikol'vek z numerus clausus modifikacii. Musi byt
teda uzatvorend vo forme notarskej zapisnice, vyluéne medzi manzelmi za trvania manzelstva,
s u¢inkami pro futuro a reSpektovat’ rozdielnost’ od zaniku. Okrem toho musi zuzovacia dohodu
spifiat’ aj osobitni poziadavku, asice vieobecny charakter vyli¢eného predmetu. Tieto
poziadavky sme oznacili ako formélne poziadavky.

Dohoda viak musi spiiiat’ aj isté materialne atributy, ktoré predstavuju prave limity, ktorych
identifikacia bola hlavnou vyskumnou otazkou tohto prispevku. Materialne tak dohoda musi
reSpektovat’ predovsetkym povahu a u¢el BSM v podobe zachovania ,,hlavného zdroja prijmu*
Vv rezime manzelského majetku, nakol’ko jeho vylicenie by mohlo svojimi dosledkami vylucit
materialne zabezpecenie rodiny a potazmo viest’ k de facto zaniku manzelského majetkového
spolocenstva. Rovnako sme identifikovali zdkonnt ochranu rodinného obydlia a obvyklého
vybavenia domacnosti, ktora je vSak implicitného charakteru, a ktora taktiez predstavuje limit
zuzovacej dohody. Materidlne dohoda musi reSpektovat’ aj zasadu zdkazu zneuZitia prava
a paradigmu zdkazu obchéadzania zakona, sankcionovani absolutnou neplatnostou tohto
pravneho tkonu.

Na zaklade identifikovanych limitov sme formulovali aj navrhy de lege ferenda. V prvom
rade sme sa stotoznili s vdcSinovym nazorom doktriny, akcentujlicej vysSiu mieru
dispozitivnosti a moznost’ uzatvarania predmanzelskych zmluv. Sicasne sme sa absolutne
nestotoznili so sidnou argumentaciou v podobe nemoZznosti vylucenia individualne uréeného
majetku. Stdny nazor mé pri niektorych predmetoch patriacich BSM svoje opodstatnenie, no
sme toho nazoru, Ze tvrdohlavé zotrvdvanie na tejto poZziadavke pri nehnutelnostiach
a hnutel'nych veciach vyssej hodnoty nema svoju oporu ani v pravidlach formalnej logiky, ani
Vv zékonnej uprave.

V ramci vyskumu sa nam v uvode stanovena hypotéza potvrdila, a teda individualizmus
kazdého manzelstva neumozituje formulovat’ vSeobecné pravidla, ktoré konkrétne vylicenie
toho-ktorého predmetu do uvahy prichadza a ktoré nie. Materidlne (minimalne) podmienky,
teda limity, vSak je mozné identifikovat a tie musi spiiiat’ kazda dohoda o ziZeni rozsahu BSM,
aby nedoslo de facto k jeho zaniku.

KEUCOVE SLOVA
bezpodielové spoluvlastnictvo manzelov, dohoda, modifikacia, manzelstvo

KEY WORDS
co-ownership of spouses, agreement, modification, matrimony
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THE EXERCISE OF INTERNAL CONTROL BY THE CHIEF
MUNICIPAL CONTROLLER IN LABOUR LAW CONTEXTS:
THE SLOVAK MODEL AND ITS PARALLELS IN THE
CZECH REPUBLIC

VYKON VNUTORNEJ KONTROLY HLAVNYM
KONTROLOROM OBCE V PRACOVNOPRAVNYCH
SUVISLOSTIACH: SLOVENSKY MODEL A JEHO
PARALELY V CESKEJ REPUBLIKE

Viadimira Zof¢inovd'- Natdlia Melegovd?
https://doi.org/10.33542/S1C2025-2-13

ABSTRACT

Internal control in local self-government plays a key role in ensuring transparent financial
management and compliance with legal regulations. The uniqueness of the internal control
system in the Slovak Republic lies in the introduction of the position of the chief municipal
controller, who ensures professional internal control within municipal self-government.
Despite the independence granted to this function by the legal order of the Slovak Republic, the
chief controller holds the status of a municipal employee. His labour law status differs
substantially from that of other municipal employees, primarily due to specific legal regulation.
This paper aims to provide a legal perspective on the performance of internal control through
the activities of the chief controller with a focus on his labour law status in the legal conditions
of the Slovak Republic and subsequently to provide a comparison with the system of internal
control of municipalities in the Czech Republic.

ABSTRAKT

Vnutorna kontrola v uzemnej samosprave zohrava klucovu ulohu pri zabezpecovani
transparentného hospodarenia a dodrziavania pravnych predpisov. Jedinecnost systému
vautornej kontroly v Slovenskej republike spociva v zavedeni vykonu funkcie hlavného
kontrolora, ktory zabezpecuje profesiondlnu vautornu kontrolu Vv obecnej samosprave. Napriek
nezavislosti, ktoru pravny poriadok Slovenskej republiky tejto funkcii priznava, ma hlavny
kontrolor vo vztahu k obci postavenie zamestnanca. Jeho pracovnopravne postavenie Sa
zasadne odlisuje od postavenia ostatnych zamestnancov obce, a to najmd v dosledku osobitnej
pravnej regulacie. Cielom tohto prispevku je poskytnut pravny pohlad na vykon vnutornej
kontroly prostrednictvom vykonu cinnosti hlavného kontrolora so zameranim na jeho
pracovnoprdvne postavenie v prdavnych podmienkach Slovenskej republiky a ndsledne
poskytnit kompardciu so systémom vniitornej kontroly obci v Ceskej republike.

doc. JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kogiciach, Fakulta verejnej spravy, Slovenské republika
Pavol Jozef Safarik University in Kosice, Faculty of Public Administration, Slovak Republic.
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I. INTRODUCTION

In response to ongoing social and political transformations, the professional literature
emphasizes the importance of internal control as a management tool that is essential for
municipal self-governments, particularly in the context of technological, political, regulatory,
and economic changes. According to Sararu and Tache public administration represents a
fundamental pillar of the functioning of every rule-of-law state, as it is responsible for fulfilling
essential tasks, implementing public policies, providing services to citizens, and managing
public affairs.®> A prominent representative of public law theory, Gustav Radbruch, in his
reflections and theory of the rule of law, states that ,,whoever takes power in the state into their
hands, inevitably and by the nature of the matter, assumes the obligation that their state will be
a state governed by law.”* With this idea, he lays the foundation for a theoretical framework
for understanding legality in public administration. He emphasizes that internal control must
ensure that self-government acts in accordance with the law, the constitution, and the principles
of justice. These theoretical foundations remain relevant today, as they continue to influence
contemporary understandings of the rule of law and the application of legal norms in the field
of public administration. Their continued relevance is confirmed by modern approaches that
emphasize the importance of internal control as a tool for promoting transparency, preventing
corruption, and strengthening public trust in local governance. According to Boufounou et al.,
an effective system of internal control directly contributes to reducing corruption and positively
influences public perception of the quality of local self-government.® At the same time,
however, as noted by Drogalas et al., internal control represents a dynamic mechanism whose
effectiveness depends on the specific implementation framework, with a clear consensus on the
most appropriate model of its application still lacking in practice.®

Within the European comparative legal framework, the example of the Slovak Republic may
be regarded as a specific model of the exercise of internal control. It is characterized by the
legal anchoring of the position of the chief municipal controller as an independent entity
performing control within the local self-government, who nevertheless holds the legal status of
a municipal employee. A comparable model is not found in other countries of the European
Union. However, in the theoretical analysis of the internal control system in the local self-
government of the Slovak Republic, a misinterpretation often occurs, according to which the
function of the chief controller is considered a part of the municipal authorities. This view does
not reflect the actual legal status of the position. As correctly stated by Kovacova, ,,the chief
controller is not an organ of the municipality but is a mandatory employee of the municipality.”’

The legal regulation of the labour law status of the chief controller represents a relatively
complex and specific area, which significantly differs from the status of other municipal
employees. In this regard, Section 4 (e) of Act No. 369/1990 Coll. on Municipal Establishment
(hereinafter referred to as the ,,Act on Municipal Establishment™) imposes an obligation on local
self-government to establish an effective and independent control system, supported by

3 SARARU, C.S. and POPA TACHE, C.E. Evaluating today’s multi-dependencies in digital transformation, corporate
governance and public international law triad. In: Cogent Social Sciences [online]. 2024, vol. 10, no. 1. [Accessed 25 June
2025]. DOI 10.1080/23311886.2024.2370945. Available from: https://doi.org/10.1080/23311886.2024.2370945.

4 RADBRUCH, G. Rechtsphilosophie. Stuttgart: Koehler, 1973, p. 289. ISBN 978-3874251136.

5 BOUFOUNOU, P., MANOLOPOULOS, D., DROGKARIS, P. and MICHALOPOULOS, V. Enhancing Internal Control
Mechanisms in Local Government Organizations: A Crucial Step towards Mitigating Corruption and Ensuring Economic
Development. In: Economies [online]. 2024, vol. 12, no. 4. [Accessed 25 June 2025]. DOI 10.3390/economies12040078.
Auvailable from: https://doi.org/10.3390/economies12040078

6 DROGALAS, G., KARAGIORGOS, T. and ARAMPATZIS, K. Factors associated with Internal Audit Effectiveness:

Evidence from Greece. In: Journal of Accounting and Taxation [online]. 2015, vol. 7, no. 6, pp. 113-122. [Accessed 25

June 2025]. DOI 10.5897/jat2015.0182. Available from: https://doi.org/10.5897/jat2015.0182

KOVACOVA, E. Kontrola ako zdruka zdkonnosti a tistavnosti pri vykone verejnej spravy. Banska Bystrica: Belianum,

2016. ISBN 9788055712024.
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appropriate financial, personnel, organizational, and material conditions. Some authors state
that these requirements may vary depending on the size of the municipality, the specificities of
the environment, or the complexity of the processes to be audited.® The institution of the chief
municipal controller plays a key role as a professional element of internal control,
complementing the lay control exercised by the residents of the municipality. In relation to
municipal activities, the chief controller performs the role of guarantor of legality, efficiency,
and economy. The chief controller also contributes to the realization of communal democracy
through the exercise of control over the handling of complaints and petitions in accordance with
special regulations.® In the performance of the function of the chief controller, there is often a
misinterpretation of their legal status, whereby they are mistakenly considered a part of the
municipal authorities. The legal regulation of municipal establishment strictly distinguishes
between municipal authorities and the bodies of the municipal council. The chief controller
should be regarded as a mandatory elected employee of the municipality with a specific labour
law status. According to Tekeli'?, the uniqueness and specificity of this status stem from the
complex interrelations between the legal regulations governing his labour law status. The legal
basis for the establishment and formation of the office of the chief controller is the Municipal
Establishment Act. Unless otherwise provided by this Act, all rights and obligations applicable
to other senior employees under Act No. 552/2003 Coll. on the Performance of Work in the
Public Interest, as amended (hereinafter referred to as the ,,Act on the Performance of Work in
the Public Interest™), shall also apply to the chief controller. The Labour Code — Act No.
311/2001 Coll., as amended (hereinafter referred to as the ,,Labour Code”), applies subsidiarily
to the employment-law relations of the chief controller, i.e., only where the Act on the
Performance of Work in the Public Interest or the Act on Municipal Establishment does not
provide specific legal regulation. Tekeli'! points to frequent interpretative ambiguities and
practical issues arising from the complex legal regulation of the labour-law status of the chief
municipal controller.

These circumstances give rise to the need for a more in-depth analysis and revision of the
applicable legal framework governing the labour law status of the chief controller, as well as a
comparison of the Slovak model of internal control with a selected foreign approach, with the
aim of identifying potential institutional alternatives and assessing the functionality of the
existing internal control model at the municipal level. In this context, the paper focuses on
answering two substantive research questions:

1. Is the legal regulation of the labour law status of the chief municipal controller in the legal
system of the Slovak Republic formulated in a systematic and substantively coherent manner
so as to allow for unambiguous interpretation and practical applicability?

2. Does the legal regulation of the internal control system in the Czech Republic provide a
more functional and transparent model than the Slovak system represented by the institution of
the chief municipal controller, particularly in terms of ensuring independence and transparency
in the performance of control activities?

To answer the research questions, standard scientific methods of the social sciences were
applied, in particular the descriptive method, through which legal institutes related to the labour

8 KRAICIK, M., ALSHATTI SCHMIDT, D. and BARATH, M. Hybrid Work Model: An Approach to Work—Life
Flexibility in a Changing Environment. In: Administrative Sciences [online]. 2023, vol. 13, no. 6, p. 150. [Accessed 25
June 2025]. DOI 10.3390/admsci13060150. Available from: https://doi.org/10.3390/admsci13060150.

9 POLIAK, L. Hlavny kontrolér obce — vybrané problémy. In: Studia luridica Cassoviensia [online]. 2016, vol. 4, no. 1, pp.
71-72. [Accessed 25 April 2025]. ISSN 1339-3995. Awvailable from: https://sic.pravo.upjs.sk/files/7_poliak_-
_hlavny_kontrolor_obce.pdf.

10 TEKELLI, J. and HOFFMANN, M. Kontrola v obecnej samosprdve. Bratislava: EUROKODEX, 2013. 280 pp. ISBN 978-
80-89447-97-8.

11 TEKELI, J. Vybrané aspekty pracovného pomeru hlavného kontroldra obce. In: Judikaty info [online]. 2010 [Accessed 25
February 2025]. Available from: https://www.judikaty.info/cz/document/article/2368/.
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law status of the chief municipal controller were systematically examined and analysed. The
method of analysis was applied in breaking down complex legal institutions into their
constituent elements—such as the legal status of the controller, employment conditions,
qualification requirements, and procedural guarantees of independence. These components
were examined both in isolation and within their systemic context. Synthesis was subsequently
used to reconstruct a holistic understanding of the internal control model, highlighting internal
consistencies and tensions, particularly between legal independence and employment
subordination.

To better conceptualize general principles from specific legal provisions, abstraction was
employed. For instance, from the specific requirement of a minimum secondary education,
broader concerns about competence and quality control in public administration were inferred.
Deduction served as a tool for drawing conclusions from general legal norms (e.g. constitutional
principles of legality and subsidiarity) to specific implications for the controller's mandate, such
as the right to participate in governance while maintaining political neutrality. In the
comparative section of the study, comparative legal analysis was used to contrast the Slovak
model with approaches in the Czech Republic. . To support this analysis, relevant information
was systematically abstracted from Czech scholarly literature as well as from the applicable
national legislation governing internal control in municipalities.

Il. SPECIFICS OF THE LEGAL STATUS OF THE CHIEF CONTROLLER AS AN
EMPLOYEE OF THE MUNICIPALITY

The standards for the labour law status of employees are based on fundamental principles
that are rooted in labour law theory. One of them is the principle set out in Article 2 of the
Labour Code: ,, The employer shall have the right to freely select employees in the necessary
number and structure and to determine the conditions and manner of exercising this right,
unless this Act, a special regulation or an international treaty by which the Slovak Republic is
bound provides otherwise".*? In accordance with Section 7 of the Labour Code, an employer
may be ,,a legal entity or a natural person who employs at least one natural person in an
employment relationship or, where provided by a special regulation, also in similar
employment relationships.” Given the subsidiary application of the Labour Code, the key legal
act governing the status and powers of municipalities in the area of human resources is the Act
on Municipal Establishment. Under Section 1(1) of the Act on Municipal Establishment, a
municipality has the status of a legal entity, which gives it the right to employ staff and act as
an employer within the meaning of the Labour Code. The municipal office does not have legal
personality; therefore, only the municipality as a legal person has the authority to act in the
capacity of an employer. According to Section 9(1) of the Labour Code, legal acts in labour
relations on behalf of a legal entity must be performed by its statutory body or a member thereof.
Based on Section 9 of the Labour Code and in accordance with Section 13(5) of the on
Municipal Establishment, the statutory body of the municipality is the mayor.'® The mayor,
acting as the statutory body, represents the municipality in labour-law relations in the capacity
of an employer, thereby establishing a specific legal relationship between the mayor and the
chief controller as a municipal employee. This legal construction of the relationship between
the mayor and the chief controller represents a specific aspect of the controller’s labour-law
status.

From the labour law perspective, the conclusion of an employment contract is based on the
principle of equal status of contracting parties. However, during the employment relationship,

12 ]VSAR{\NCO\{A, H. et al. Zakonnik prace. Komentar. 1. Bratislava: C.H.Beck, 2019. ISBN 9788089602460.
13 ZOFCINOVA, V. Pracovnoprdavne vztahy vo verejnej sprave (delegovand a subsididrna pésobnost Zakonnika prace). 1.
Prague: Leges s.r.o., 2021. ISBN 9788075025777.

https://doi.org/10.33542/S1C2025-2-13 234


https://doi.org/10.33542/SIC2025-2-13

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 13.2025, No.2

the principle of subordination applies—i.e., the subordination of the employee to the employer.
This may pose problems in the case of the chief controller, especially in the context of their
control function. Due to the nature and purpose of the position, it is essential that the chief
controller remains independent from the municipality’s executive authority, represented by the
mayor. To safeguard this independence, the chief controller is accountable exclusively to the
municipal council with regard to appointment and dismissal, determining the scope of control
activities, and responsibility for their execution. In this context, the municipal council holds
competences that would otherwise fall within the authority of a statutory or direct superior
body—namely, the mayor. The municipal council, in accordance with Section 11(4) of the Act
on Municipal Establishment:

- elects and dismisses the chief controller,
- determines their salary,
- defines the scope of duties,

- approves bonuses for the chief controller,

- grants permission for business activities, other gainful activities, and membership
in managing, controlling, or supervisory bodies of legal entities engaged in
business.

A direct hierarchical relationship is also reflected in the duty of the chief controller to
perform a control if instructed to do so by the municipal council or the mayor.** Another specific
feature of the performance of the chief controller's function is the non-standard legal structure
governing their labour law status. Labour-law rules are not applied to the chief controller in the
same way as to other municipal employees. Although their position formally corresponds to
that of a municipal employee, their employment regulation exhibits several particularities. This
creates a need to assess numerous issues in light of special provisions, which, moreover, are not
systematically codified in a single piece of legislation. The legal status of the chief municipal
controller is primarily governed by the Act on Municipal Establishment. Pursuant to the Act on
the Performance of Work in the Public Interest, the chief controller is regarded as another senior
employee performing work in the public interest. The Labour Code applies to the labour
relations of employees performing work in the public interest only insofar as the Act on the
Performance of Work in the Public Interest or the Act on Municipal Establishment does not
provide specific legal regulation.®®

1. The Principle of Obligatoriness as the Antonym of the Principle of Optionality

In academic literature, it is frequently stated that the position of the chief controller is
mandatory for every municipality. However, the wording of the Act on Municipal
Establishment does not clearly determine whether each municipality is obliged to establish and
fill this position, which leads to interpretative ambiguities in practice. According to Section
11(4) of the Act on Municipal Establishment, the municipal council is the authority entitled to
decide on fundamental matters related to the administration and functioning of the municipality.
Within its exclusive powers are, in particular, the election and dismissal of the chief controller,
determination of the scope of the function, setting of salary, and approval of bonuses. Based on
the wording of this provision, one might get the impression that the decision to establish and
fill this position is left to the discretion of the municipal council as part of its self-government
powers. However, the explanatory memorandum to this legislative provision indicates the
opposite intention of the legislator, namely, the obligation of every municipality to have a chief

' Section 18f(1)(h) of the Act on Municipal Establishment.
15 TEKELL J., HOFFMANN, M. and TOMAS, L. Zdikon o obecnom zriadeni. Komentdr. 2. Bratislava: Wolters Kluwer SR
s.r.o., 2021. ISBN 978-80-571-0359-2.
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controller: ,,An obligation is imposed on municipalities to establish an effective system of
control and, in the manner prescribed by this law, not only to create the position of chief
controller but also to elect a person to it. The municipality is also required to ensure suitable
organizational, financial, personnel, and material conditions for the independent performance
of internal control.”*® The municipality is thus, according to the Act on Municipal
Establishment, obliged to establish the position of chief controller and provide organizational,
financial, personnel, and material conditions for its performance. The conclusion that the
function of the chief controller is obligatory can also be reached through a systematic
interpretation of the Act on Municipal Establishment. Section 30a(2) of the Act, an
intertemporal provision, explicitly states the obligation of all municipalities and cities without
exception: ,,Municipalities in which the chief controller has not been elected, or municipalities
in which the chief controller of several municipalities is not active, shall elect a chief controller
in accordance with this Act by 1 January 2005.” This legal formulation gives rise to various
interpretative approaches in practice.

In line with the above, each municipality is obliged to ensure the exercise of internal control
through the chief municipal controller, whose existence constitutes a statutory obligation of the
municipality. Although the chief controller is a mandatory part of the municipal administration
and is elected to the position, they do not hold the status of an elected municipal authority. In
2009, a draft amendment to the Act on Municipal Establishment was submitted to the National
Council of the Slovak Republic, proposing the direct election of the chief controller by the
residents of municipalities with more than 5,000 inhabitants. The aim of the proposal was to
strengthen the independence of the chief controller from the municipal council, which, under
the current legislation, has exclusive power to elect the chief controller.!” If such a proposal
were to be hypothetically implemented in a systematic manner, it would require incorporating
the chief controller among the municipal authorities, thereby establishing a third self-governing
body directly accountable to citizens for the performance of control activities. The current
legislation continues to define the chief controller as a professional employee of the
municipality—being the only working position within municipal administration filled by
election.

2. Educational Requirement and Professional Competence of the Chief Controller as a
Municipal Employee

Among the standards of the labour-law status of employees derived from labour law theory
is the principle established in Article 2 of the Labour Code, which states that ,,an employer has
the right to freely choose employees in the required number and structure and to determine the
conditions and manner of exercising this right, unless otherwise provided by this Act, a special
regulation, or an international treaty by which the Slovak Republic is bound.” Logically, this
legal provision implies that a municipality, as an employer, should have the ability to choose a
chief controller who meets the requirements corresponding to the complexity of control
activities. This complexity may depend on various factors, such as the size of the municipality,
the social structure of the population, or the complexity of the processes being audited. The
chief controller should therefore possess education or professional experience adequate to the
demands arising from the complexity of the control activities imposed on them not only by the
employer but also by the legislator ex lege. According to Section 18 a (1) of the Act on
Municipal Establishment ,.the qualification requirement for the position of chief municipal

16 TEKELLI, J. and HOFFMANN, M. Zdkon o obecnom zriadeni : komentar. 1. Bratislava: Wolters Kluwer, 2014. ISBN 978-
80-8168-034-2.

17 Dovodova sprava k navrhu zakona z roku 2009, ktorym sa meni a dopliia zdkon Slovenskej narodnej rady &. 369/1990 Zb.
o0 obecnom zriadeni v zneni neskor$ich predpisov.
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controller is the completion of at least full secondary education”. This special legal regulation
represents an exception from the general rules of employee selection derived from the Labour
Code and reflects the specific position of the chief controller within the municipal self-
government.

The Act on Municipal Establishment does not explicitly set out additional qualification
prerequisites for candidates for the office of chief controller. However, two further requirements
essential to holding this office can be inferred from its wording. The first requirement is full
legal capacity. Pursuant to Section 8 of Act No. 40/1964 Coll., the Civil Code (hereinafter
referred to as the ,,Civil Code”), it can be concluded that the office of chief controller may only
be held by a person who has attained the age of majority. In the event of deprivation or
restriction of legal capacity, the office of the chief controller terminates in accordance with
Section 18a(8)(e) of the Act on Municipal Establishment. The second requirement, arising from
Section 18a(8) of the Act on Municipal Establishment, is that the candidate must not, on the
day of the election, have been lawfully convicted of an intentional criminal offense or any other
criminal offense unless the sentence of imprisonment was conditionally suspended. In this
regard, Section 18a(8)(f) of the Act on Municipal Establishment states that the office of the
chief controller shall automatically terminate on the date the judgment convicting the controller
becomes final if the controller was convicted of an intentional or other offense and the sentence
of imprisonment was not conditionally suspended.

In practice, the application of the statutory qualification requirements for the education of
the chief controller raises interpretative and legal issues that may complicate the uniform
implementation of this legal norm. Municipal councils, when adopting resolutions announcing
the election of the chief controller, often impose requirements exceeding the statutory
qualification prerequisite. Section 18a(1l) of the Act on Municipal Establishment, which
stipulates that the minimum qualification requirement is completed full secondary education, is
of a mandatory nature, which excludes any possibility of modification or tightening through
subordinate legislation or municipal resolutions. For this reason, the practice of municipalities
that interfere with the legally established qualification criteria in municipal resolutions can be
considered inconsistent, exceeding their legal powers. The municipality is thus not authorized
to unilaterally set stricter conditions for candidates or to exclude a candidate who meets the
statutory educational requirement, as such a procedure would constitute an unlawful
interference with the legally defined conditions for holding the elected position of chief
controller. The complexity of the entire situation is further compounded by the inconsistency
between two conflicting court rulings:

- Decision No. 5 Sz0/91/2010 dated 29 September 2010 of the Regional Court in
Kosice, and

- Judgment No. 3 SZ0/153/2010 dated 8 February 2011 of the Supreme Court of the
Slovak Republic.

In both analyzed cases, the dispute concerned the election of a city chief controller, and the
municipal councils set qualification requirements exceeding the scope of the Act on Municipal
Establishment. In the first case, the municipal council of Velké Kapusany adopted a resolution
setting criteria for candidates, including a requirement for a second-level university degree in
law or economics, at least five years of experience in the legal or economic field, proof of
integrity, medical fitness, full legal capacity, and submission of required documents. In the
second case, the municipal council of TrebiSov adopted a resolution announcing the election of
the chief controller, in which it stipulated as conditions for candidacy a completed first-level
university education in economics or law and at least five years of experience in management,
economic, control, or public administration fields. Based on this, the city of TrebiSov informed
four of ten applicants that they did not meet the required qualification prerequisites and were
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therefore not eligible to participate in the election of the chief controller. Although the factual
basis of both cases was nearly identical and the proceedings took place in close succession, the
legal assessment of the Supreme Court of the Slovak Republic differed in each case. In the case
of Vel'ké KapuSany, the Supreme Court concurred with the legal opinion of the lower court,
which held that Section 18a(1) of the Act on Municipal Establishment provides only a minimum
qualification requirement at the level of completed full secondary education. It also allowed
that municipalities may, at their discretion, set additional qualification criteria beyond the
statutory minimum level. Conversely, in the case of the city of Trebisov, the Supreme Court
reached the opposite legal conclusion and found both the resolution announcing the election
and the resolution electing the chief controller to be unlawful. The court ruled that the municipal
council had no authority to impose additional requirements such as a first-level university
degree and professional experience in specific fields, as these exceeded the scope of the
qualification prerequisites stipulated in Section 18a(1) of the Act on Municipal Establishment.8
The assessment of two divergent judgments issued by the same body reveals a violation of the
principle of material equality and disrupts the principle of legal certainty. Given these
interpretative ambiguities, it would be appropriate de lege ferenda to clarify the qualification
requirements for holding the office of the chief controller.

We concur with Tekeli, who considers it appropriate de lege ferenda to introduce a
legislative solution into the Act on Municipal Establishment ,to incorporate an explicit
statutory authorization, on the basis of which the municipal council would be entitled, when
announcing the election, to determine, in accordance with the needs of the specific municipality,
stricter qualification requirements than those currently required by the Act on Municipal
Establishment, including, where appropriate, a requirement of previous professional
experience for candidates for the position of chief municipal controller. The introduction of
such statutory authorization would also address the arguments of those opposing the tightening
of qualification requirements directly in the text of the Act on Municipal Establishment, who
claim that in smaller municipalities with part-time chief controllers, individuals with higher
education are not interested in applying for the position. A legislative solution in the form of
statutory authorization for the municipality to establish stricter requirements for candidates for
the position of chief municipal controller would be legitimate and legally acceptable.”*®

3. Election of the Chief Controller — Legal Aspects of the Establishment of the
Employment Relationship

The legal-labour status of the chief controller in the local self-government of the Slovak
Republic has undergone significant legislative development, the primary aim of which was to
strengthen their institutional independence and ensure the stability and efficiency of the control
activity. In the original legislation of the Act on Municipal Establishment, the chief controller
was appointed by the municipal council upon the proposal of the mayor, and their term of office
was not time-limited. Such a mechanism weakened the independent position of the chief
controller, since their appointment to office was directly linked to the decision of the executive
body of the municipality, which increased the risk of personal dependence on the leadership of
the self-government. To eliminate this situation, a fundamental change was introduced by the
amendment of Act No. 295/1992 Coll. The appointment of the chief controller by the municipal
council on the proposal of the mayor was replaced by an election by the municipal council.
Another major legislative change came into effect on 1 January 2002 through the adoption of

18 Rozhodnutie Najvyssieho sudu Slovenskej republiky zo diia 29.9.2010, sp. zn. 5520/91/2010 a Rozhodnutie Najvyssieho

stidu Slovenskej republiky zo dita 8.2.2011, sp. zn. 3520/153/2010.
19 TEKELI, J., HOFFMANN, M. and TOMAS, L. Z4kon o obecnom zriadeni. Komentar. 2. Bratislava: Wolters Kluwer SR
S.r.0., 2021, p.680. ISBN 978-80-571-0359-2.
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Act No. 453/2001 Coll., which introduced a six-year term of office for the chief controller. This
legal provision aimed to minimize the personnel dependence of the chief controller on the
election cycles of municipal authorities.?

According to the current wording of Section 18 of the Act on Municipal Establishment, the
chief controller is elected and dismissed by the municipal council for a term of six years. In
general, election is considered the most democratic method of filling public functions, and in
the context of self-government, its application is justified, especially for the creation of
municipal bodies such as the mayor and municipal councillors. On the other hand, this method
of selection may not be optimal for functions that require high professional qualifications and
a degree of independence from municipal authorities. In this context, it is therefore worth
considering whether the fact that the chief controller is elected and dismissed by the municipal
council does not create a hypothetical risk of dependence on the authority that is simultaneously
the subject of their control activities. In accordance with Section 12(7) of the Act on Municipal
Establishment, the municipal council has a quorum if more than half of all councillors are
present. However, the election of the chief controller requires a special quorum. According to
Section 18a(3) of the Act, the election of the chief controller requires the consent of more than
half of all municipal councillors, i.e., an absolute majority. This increased quorum underlines
the importance and significance of the vote to elect the chief controller. The same quorum
requirement applies to the revision of this decision, specifically when voting on the dismissal
of the chief controller. If only one candidate applies for the position and does not receive an
absolute majority of all councillors' votes in the first round, the second round does not take
place, and the municipal council is required to announce new elections.?! Since the entry into
force of the Labour Code in 2002, election to the position of chief controller no longer
establishes an employment relationship. Its establishment is conditional upon the conclusion of
an employment contract. In accordance with labour law terminology, the beginning of the
function is considered the day specified as the commencement of work, which also represents
the day the employment relationship of the chief controller is established, in accordance with
Section 46 of the Labour Code. The legal-labour status of the chief controller requires the
existence of an employment relationship, and the law explicitly excludes the possibility of
agreements on work performed outside of an employment relationship.?? The Act on Municipal
Establishment as lex specialis establishes the obligation to conclude a written employment
contract, which represents a bilateral legal act between the parties to the employment
relationship. Section 18a(7) of the Act on Municipal Establishment establishes the obligation
of the mayor to conclude an employment contract with the elected chief controller. This
obligation represents a statutory exception to the general principle of the voluntariness of the
formation of an employment relationship, which forms a basic premise of the Labour Code.
According to this principle, the formation of an employment relationship is conditional upon
mutual agreement between the employer and the employee. However, in the case of the chief
controller, the legal regulation establishes a special obligation on the part of the mayor, who is
explicitly required by law to conclude an employment contract with the elected candidate. A
problematic situation regarding the conclusion of the employment contract may arise if the
mayor refuses to recognize the elected candidate’s entitlement and does not conclude the

2 QRGONIK, P. Postavenie hlavného kontroléra obce a jeho pracovno-pravny pomer v zmysle platnych zédkonov. In:

Zdruzenie hlavnych kontrolorov miest a obci Slovenskej republiky [online]. [Accessed 27.02.2025]. Available at:
https://zhk.sk/clanky/111.

2L POLIAK, L. Hlavny kontrolér obce — vybrané problémy. In: Studia luridica Cassoviensia [online]. 2016, vol. 4, no. 1, pp.
71-72. [Accessed 25 April 2025]. ISSN 1339-3995. Available from: https://sic.pravo.upjs.sk/files/7_poliak_-
hlavny_kontrolor_obhce.pdf.

22 TEKELLI, J. and HOFFMANN, M. Zdkon o obecnom zriadeni : komentar. 1. Bratislava: Wolters Kluwer, 2014. ISBN 978-
80-8168-034-2.
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contract. Such conduct may be motivated by personal disputes, political disagreement, or other
subjective factors.

To eliminate such situations, Section 18a(7) of the Act on Municipal Establishment
explicitly imposes the obligation on the mayor to conclude an employment contract with the
elected chief controller, thereby preventing potential obstructive actions by the executive power
of the municipality. According to Srebalova and Filip section 18a(7) of the Act on Municipal
Establishment reflects this application problem and imposes a legal obligation on the mayor to
conclude a contract with the elected candidate. However, should the employment contract not
be concluded within the statutory time limit, the elected candidate for chief controller has the
right to pursue his legal claim to an employment relationship through an action in court. The
court decision would thus replace the mayor's expression of will and become the constitutive
element of the labour law relationship between the municipality and the chief controller.? In
such a case, a judicial decision would represent the legal basis for the creation of the
employment relationship between the municipality and the chief controller, replacing the
missing will of the mayor in concluding the contract. 2*It is also legitimate to consider the
criminal liability of the mayor, particularly with regard to the possible fulfillment of the
elements of the criminal offense of obstruction of an official’s duty under Section 327 of Act
No. 300/2005 Coll., the Criminal Code. In this context, it is also necessary to emphasize that
the chief controller, in the performance of their function, has the status of a public official. This
means that if a criminal offense is committed against them during the performance of their
duties, it is considered an aggravating circumstance, since it is a crime committed against a
public official. This fact may have a significant impact on the assessment of the seriousness of
the unlawful conduct and its criminal consequences. In this context, the solution should not
only be the sanctioning of the mayor but primarily the introduction of a legislative mechanism
to prevent situations in which the employment relationship of a lawfully elected chief controller
does not arise due to a violation of the law.

In accordance with Section 18a(7) of the Act on Municipal Establishment, the mayor of the
municipality is obliged to conclude an employment contract with the elected chief controller no
later than on the day following the end of the term of office of the previous chief controller.
The law also stipulates that the first day of work shall be the day following the end of the
previous chief controller’s term of office. It follows that two individuals cannot simultaneously
hold the position of chief controller in the same municipality, as the legislation explicitly sets
the start date of employment as the day after the conclusion of the previous controller’s term.
This day also marks the beginning of the term of office of the newly elected chief controller.
Given the mandatory nature of the second sentence of Section 18a(7) of the Act on Municipal
Establishment, the date of commencement of work cannot be subject to agreement between the
mayor and the elected candidate. This legal provision represents a deviation from the general
regulation of the Labour Code, which stipulates that the employment relationship begins on the
date agreed upon in the contract. In accordance with Section 43 of the Labour Code, the
employer is obliged to agree with the employee on the essential elements of the employment
contract, including the type of work and its brief description, place of work, agreed date of
commencement, and wage conditions, unless covered by a collective agreement. Neither the
Labour Code nor other labour law regulations explicitly define the term "type of work" or the
exact way of its determination between the parties.®® The term itself implies a generic

23 SREBALOVA, M. and FILIP, S. Slovak self-governments’ legislative aspects of the possibilities in dealing with nuclear

and other extraordinary events. In: Lex Localis — Journal of Local Self-Government [online]. 2022, vol. 20, no. 3, pp. 545—
563. [Accessed 25 June 2025]. DOI 10.4335/20.3.545-563.

2 7OFCINOVA, V. and KRAL, R. Obec v pozicii zamestnavatel'a v legislative Slovenskej republiky. In: GRANT Journal
[online]. [Accessed 28 February 2025]. Available from: https://www.grantjournal.com/issue/0302/PDF/0302kral.pdf.

2% BARANCOVA, H. and SCHRONK, R. Pracovné prdvo. Bratislava : Sprint vfra, 2002.ISBN 80-88848-97-0.
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classification of the work. In the case of the chief controller, the type of work is clearly defined
as the performance of internal control within the scope of the municipality’s authority, and their
specific tasks and competencies are laid down in the Act on Municipal Establishment. Another
essential element of the employment contract is the place of work. Relevant in determining the
place of work is also the nature of the work performed. In the employment contract of the chief
controller, the place of work is the specific municipality where they carry out their control
activities.?® The commencement date of the chief controller deviates from the general regulation
laid down in the Labour Code, which presumes its determination by agreement between the
employer and the employee. In the case of the chief controller, the commencement date is
strictly determined by law as the day following the end of the term of the previous controller,
in order to ensure continuity of control activities.?” This legal regulation represents an
interference with contractual freedom and a deviation from standard employment relationships.
Another deviation can be identified in the method of determining wage conditions. While
Section 43(2) of the Labour Code allows for wage conditions to be agreed upon through a
collective agreement, in the case of the chief controller, wage conditions are strictly determined
by law. The amount of salary of the chief controller is established ex lege by Section 18c of the
Act on Municipal Establishment.

In accordance with Section 11(4)(j) of the Act on Municipal Establishment, the decision on
the salary and bonuses of the chief controller falls within the exclusive competence of the
municipal council. The salary of the chief controller is determined based on legally established
criteria, which are binding for the municipality. As of 1 April 2018, the law defines the salary
of the chief controller as “the average monthly wage of an employee in the economy of the
Slovak Republic for the previous calendar year multiplied by a coefficient depending on the
population of the municipality as of 31 December of the previous calendar year according to
data from the Statistical Office of the Slovak Republic.”?® The coefficients for determining the
salary range from 1.15 to 2.78 depending on the number of inhabitants. These criteria apply
even if the chief controller has a part-time contract, with the salary adjusted proportionally.?®
According to Section 18c(4) of the Act on Municipal Establishment, the municipal council may
also approve a monthly bonus for the chief controller of up to 30 % of their monthly salary,
with the amount determined by the criteria specified in the relevant table. Bonuses, like the
salary, are paid retrospectively, i.e., for work already performed.

4. Working Time of the Chief Municipal Controller and Entitlement to Leave

In accordance with Section 85(1) of the Labour Code, working time is defined as the period
during which the employee is available to the employer, performs work, and fulfils obligations
arising from the employment relationship. The legal regulation of working time through
generally binding legal provisions and their mandatory nature is perceived as a guarantee of the
protective function of labour law, particularly with regard to the employee's availability for
dependent work and the definition of rest periods.

According to Section 18a(6) of the Act on Municipal Establishment, it is possible to agree
on a shorter working time for the chief controller than the statutory weekly working time. In
accordance with the Labour Code, this refers to the working time set by the employer for the
employee within the limits of the statutory 40-hour working week. The duration of the reduced
working time of the chief controller is determined by the competent municipal authority,

26 BARANCOVA, H. and SCHRONK, R. Pracovné prdvo. Bratislava: Sprint vfra, 2002.1SBN 80-88848-97-0.

27 TEKELLI, J. and HOFFMANN, M. Zdkon o obecnom zriadeni: komentar. 1. Bratislava: Wolters Kluwer, 2014. ISBN 978-
80-8168-034-2.

28 Section 18c(1) of the Act on Municipal Establishment.

2% Section 18¢(2) of the Act on Municipal Establishment.
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namely the municipal council. When concluding the employment contract with the chief
controller, the mayor is obliged to respect the decision of the municipal council. In order to
ensure legal certainty and to protect the status of the chief municipal controller, it is, in
accordance with Section 18a(6) of the Act on Municipal Establishment, possible for the
municipal council to reduce the controller’s working time only before the announcement of the
election. If the municipal council does not determine the duration of the shorter working time
of the chief controller before the announcement of the election, the legal interpretation is
accepted whereby the last legal status applies. This means that the working time of the newly
elected chief controller will be the same as that of the previous chief controller. As for changes
to the working time during the term of office of the chief controller, the Act on Municipal
Establishment does not explicitly provide for such a possibility, and changes to agreed working
conditions are only possible based on mutual agreement of the contractual parties in accordance
with Section 54 of the Labour Code. An increase in working time during the term of office
should represent an exceptional measure, which must be duly justified by extraordinary
circumstances.*®

A fundamental and long-standing issue in the legal regulation of the status of the chief
controller is the absence of a statutory minimum working time. The Act on Municipal
Establishment does not restrict the municipal council in determining the reduced working time
of the chief controller, which in practice—especially in smaller municipalities—Ileads to
extremely low working time allocations (e.g., 0.1 or 0.05 full-time equivalent). These working
time arrangements are often not based on the actual need and scope of control activities but
rather on the financial possibilities of the municipality. The result is that the working time and
remuneration do not allow for proper and responsible performance of control activities, which
leads to a formal fulfilment of the position of the chief controller without achieving its actual
purpose. De lege ferenda, it would be appropriate to consider introducing a minimum working
time for chief controllers depending on the number of inhabitants in a given municipality.
According to Tekeli and Hoffman®!, the optimal minimum extent of the function of the chief
controller would be 20%. This proposal is based on the assumption that such a level of working
time would ensure the effective and proper performance of control activities.

The entitlement to take leave is closely related to the labour-law entitlements of the chief
controller (as a municipal employee). The Act on Municipal Establishment does not separately
regulate the leave entitlement of the chief controller; therefore, Section 103 of the Labour Code
applies subsidiarity. From the perspective of the principle of equal treatment, it would be
contrary to good morals if the chief controller of the municipality were disadvantaged in terms
of leave entitlements compared to other municipal employees. At the same time, the right
regulated by the Labour Code to financial compensation for unused leave does not, without a
decision of the municipal council, constitute a legal claim of the chief controller. For this reason,
the chief controller cannot seek judicial protection of this right, even though it is a subjective
right arising from the Labour Code.*?

5. Termination of employment and termination of the office of Chief Controller

Unlike the "standard means™ of terminating an employment relationship under the Labour
Code, the Act on Municipal Establishment, as a lex specialis, distinguishes between the
termination of office and removal from office. A special regulation on this matter is not

80 TEKELI, J. and HOFFMANN, M. Zdkon o obecnom zriadeni: komentar. 1. Bratislava: Wolters Kluwer, 2014. p. 776.
ISBN 978-80-8168-034-2.

31 TEKELI, J. and HOFFMANN, M. Zdkon o obecnom zriadeni: komentar. 1. Bratislava: Wolters Kluwer, 2014. p. 776.
ISBN 978-80-8168-034-2.

3 Nalez I1I. Ustavného stidu Slovenskej republiky ¢. 587/2007-13.
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necessary, since Section 18a(8) of the Act on Municipal Establishment expressly stipulates that
the employment relationship of the chief controller terminates on the date of termination of
their office. The Act also enumerates the grounds that result in the termination of the chief
controller’s office. In accordance with Section 18a(8) of the Act on Municipal Establishment,
the office of the chief controller shall terminate:

a) By resignation

b) By removal from office

c) Upon expiry of the term of office

d) By death or a declaration of death

e) On the day a final judgment is issued on the deprivation or restriction of legal capacity

f) On the day a final judgment is issued convicting the controller of an intentional criminal
offence

g) On the day the performance of an incompatible office under Section 18(2) of the Act on
Municipal Establishment begins

Although these legal facts differ in their legal nature, they have the same legal
consequence—the termination of the chief controller’s office.

Upon the termination of the chief controller’s office, the current legislation does not take
into account the institute of severance pay in relation to labour-law entitlements. In 2004, a
governmental draft amendment to the Act on Municipal Establishment was submitted to the
National Council of the Slovak Republic. The proposed amendment sought to introduce a
provision into Section 18a of the Act stating that: “If a chief controller who held the office on
the day of the election and was a candidate for reappointment is not re-elected by the municipal
council, their employment relationship with the municipality shall terminate upon the expiry of
the term of office, and they shall be entitled to severance pay in the amount of two monthly
salaries”.®

Currently, the institute of severance pay is not recognised in the case of the termination of
the office of the chief controller. In this context, it is necessary to refer to the nature of the
institute of severance pay as defined by labour law scholarship. Its primary purpose is to provide
compensation from the employer to the employee in cases where the employment relationship
is terminated prematurely and not due to the employee’s fault, but rather due to circumstances
on the employer’s side. In such cases, severance pay serves as protection against a social risk
the employee did not cause.® From the perspective of labour law, introducing the payment of
severance pay upon the termination of the office of the chief controller by law is difficult to
justify. In practice, this issue creates space for various legal interpretations and alternative
approaches to assessing the entitlement of the chief controller to severance pay.

Il. INTERNAL CONTROL SYSTEM OF MUNICIPALITIES IN THE CZECH
REPUBLIC

The system of internal control can be categorized into two basic models — centralized and
decentralized. The Czech Republic, similar to the Slovak Republic, belongs to countries with a
decentralized model of internal control. In countries with decentralized control systems, internal
control mechanisms in public entities are typically clearly defined in their legal framework. In
the Czech Republic, internal control is primarily regulated by Act No. 255/2012 Coll., on
Control (Control Procedure Act), and Act No. 320/2001 Coll., on Financial Control in Public
Administration, as amended.

3 Vladny navrh zikona z 2004, ktorym sa meni a dopliia zdkon Slovenskej narodnej rady &. 369/1990 Zb. o obecnom zriadeni
v zneni neskorsSich predpisov a 0 zmene a doplneni niektorych zdkonov.
3% BARANCOVA, H. and SCHRONK, R. Pracovné prdvo. Bratislava: Sprint vfra, 2002. ISBN 80-88848-97-0.
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As highlighted by Satola, within the framework of public administration, municipalities
represent key territorial units of local self-government that are entrusted with the provision of
public services and the promotion of socio-economic development within their jurisdictions.®
Control carried out by local self-government should therefore serve as feedback in the
administration and management of towns and municipalities. This approach is primarily
enshrined in Act No. 128/2000 Coll., on Municipalities (hereinafter referred to as the
“Municipalities Act”), and Act No. 250/2000 Coll., on Budgetary Rules of Territorial Budgets.

According to Rektoiik et al.*¢, the control of municipal activities in the Czech Republic is
carried out by several entities, including:

a) Municipal council. It performs control over all tasks of the municipality arising from
its competence, especially compliance with generally binding ordinances, handling
complaints, notifications, and petitions. It also emphasizes legality, efficiency, and
economy in the management of municipal property and funds. This control concerns all
activities of the municipality as a territorial self-governing unit and is performed through
the council and its committees.

b) Municipal board. It carries out control over the tasks arising from resolutions of the
municipal council within its independent competence. It may establish commissions as
initiative and advisory bodies. It also reviews measures adopted by the municipal office
and commissions in the area of independent competence and sets rules for handling
complaints and petitions.

c) Mayor of the municipality. Responsible for the control of activities entrusted to them
by law or the organizational rules. Within their competence, they are entitled to take
measures to address identified issues.

d) Municipal office secretary. This position is established in municipalities with
authorized municipal offices and municipalities with extended competence. The
secretary is responsible to the mayor for fulfilling the tasks of the municipal office in
both independent and delegated competence. The secretary manages and controls the
organizational units of the municipality, unless otherwise specified by the council.

e) Financial and audit committee.

In comparison with the Slovak Republic, where the institution of the chief controller ensures
extensive control activities of local self-government, the situation in the Czech Republic is
different. The Czech legal system does not recognize the term “chief controller.” Despite the
absence of this specific position, there are bodies whose task is to oversee the management and
efficiency of the use of municipal property. Control functions are entrusted primarily to
collegial supervisory bodies — committees operating within the municipal council. As stated by
Horzinkova and Novotny in the book Zdiklady organizace verejné spravy v CR, the municipal
council is authorized to establish committees as needed, with some having a mandatory
character under Section 117(2) of the Municipalities Act.>’ Among these mandatory
committees are the financial and audit committees, which serve as initiative and supervisory
bodies of the council. The financial and audit committees hold a special position among the
council’s committees, as the law grants them, in addition to the tasks explicitly entrusted by the
council, further competences exercised independently of its direct mandate. By requiring the

% SATOLA, L. Local Offer of Public Services in the Perception of Municipalities’ Residents. In: International Scientific
Days 2018: Towards Productive, Sustainable and Resilient Global Agriculture and Food Systems. Proceedings [online].
Prague: Wolters Kluwer, 2018, pp. 1403-1412. [Accessed 27 June 2025]. DOI 10.5897/jat2015.0182. Awvailable from:
https://doi.org/10.15414/isd2018.s 6.02.

3% REKTORIK, JI. et al. Kontrolni systémy spravy a verejného sektoru. 1st ed. Prague: Ekopress, 2003. 212 pp. EAN
8086119726.

3 HORZINKOVA, E. and NOVOTNY, V. Zdklady organizace verejné spravy v CR. Prague: Ales Cenék s.r.o., 2014. ISBN
978-80-7380-459-6.
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establishment of financial and audit committees, the law presumes the existence of two separate
bodies of the municipal council. Given that the legislation does not establish any barriers to a
member of the audit committee also being a member of the financial committee, the possibility
of both committees having identical personnel composition cannot be ruled out.3® According to
Section 118(2) of the Municipalities Act, the number of committee members must always be
odd, and both the financial and audit committees must have at least three members. Membership
in a committee is incompatible with holding executive positions in the municipality, specifically
those of the mayor, deputy mayor, municipal office secretary, and employees responsible for
budgetary and accounting matters.

Under Section 119(2) of the Municipalities Act, the financial committee is authorized ex
lege, i.e., even without explicit authorization by the municipal council, to control the
management of municipal property and financial resources and also perform other tasks
assigned by the municipal council. The audit committee is, under Section 119(3)(a) and (b) of
the Municipalities Act, authorized to monitor the implementation of resolutions of the
municipal council and the municipal board, if established, as well as to supervise compliance
with legal regulations by other committees and the municipal office in the area of independent
competence of the municipality. In addition, it carries out other control tasks based on a
mandate from the municipal council. The practical difference in the activities of the audit and
financial committees lies mainly in the subject matter of the control activity, with the audit
committee primarily focusing on legality, while the financial committee also assesses the
economy of the use of financial resources.

In accordance with Section 119 of the Municipalities Act, after the audit is carried out, the
committee prepares a report containing a detailed description of the subject of the audit,
identified deficiencies, and proposed measures to remedy them. This report is then signed by
the committee member who conducted the audit together with the employee concerned. Once
completed, the report is submitted to the municipal council along with the relevant statements
of the affected bodies or employees.

1. The Financial and Audit Committees in the Czech Republic as a Parallel to the
Position of the Chief Controller in the Slovak Republic

The Financial and Audit Committees may be regarded, in terms of ensuring municipal
oversight, as the institutional parallel to the chief controller in the Slovak Republic. Both entities
play a key role in ensuring transparency and legality in municipal financial management,
monitoring compliance with legal regulations, and promoting the efficient use of public funds.
Despite their functional similarity, these control mechanisms differ significantly in their
organizational and operational frameworks. The following table systematically summarizes the
key differences and common features of the municipal Financial and Audit Committees in the
Czech Republic and the position of the chief controller in Slovak municipalities.

8 GAIDOSOVA, P. Metodické doporuceni k cinnosti tizemnich samospravnych celkii. Prague: Ministerstvo vnitra Ceské
republiky, odbor vefejné spravy, dozoru a kontroly [online]. [Accessed 28 February 2025]. Available from:
https://mv.gov.cz/odk2/clanek/metodicke-materialy-k-zakonnym-zmocnenim.aspx?q=Y 2hudW09MQ%3D%3D.
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Table 1: Comparison of the Financial and Audit Committees in the Czech Republic with
the Chief Controller in the Slovak Republic

Legal Status

Election

Term of Office

Exercise of cotnrol

Degree of Independence

Qualification
requirements

Scope of Competence

Financial and Audit Committee of the
Czech Republic
Act No. 128/2000 Coll., on
Municipalities

Organ of municipal council

By an absolute majority of all members of
the municipal council

Not explicitly stipulated by law

Collective performance of control

Organizational and functional dependence
on the municipal council

Not explicitly stipulated by law

Control of financial management, legality,
compliance with applicable regulations
and resolutions

Chief Controller of the Slovak Republic
Act No. 369/1990 Coll., on Municipal
Establishment

Employee of the municipality

By an absolute majority of all members
of the municipal council

6 years

Individual performance of control

Institutionally guaranteed independence
by law

completed secondary education

Control of financial management,
legality, and compliance with applicable
regulations and resolutions

Source: own elaboration

Based on the information in the table, it can be stated that when comparing the position of
the chief municipal controller in the Slovak Republic with the financial and audit committees
in the Czech Republic, a key common element can be identified: in both cases, the control
bodies are elected by an absolute majority of the municipal council. However, a significant
difference lies in their organizational and functional structure. In the Czech Republic, the
municipal council establishes the financial and audit committees as its initiative and control
bodies, which are collective in nature and consist of at least three members. Their powers are
derived from the law, and they carry out control activities primarily on the basis of mandates
from the council. In contrast, in Slovakia, the chief municipal controller functions as an
independent individual control authority who holds the status of an employee in relation to the
municipality. The term of office of the chief controller is clearly set by law at six years, thus
ensuring independence from the municipal council, whose term lasts four years. In the Czech
Republic, the Act on Municipalities does not explicitly regulate the term of office of the
financial and audit committees. However, given the nature of these bodies, whose existence
directly depends on the municipal council, it may be inferred that their term ends
simultaneously with the term of the council, i.e., upon the expiry of the mandates of individual
council members in accordance with Section 55(2)(d) of Act No. 491/2001 Coll., on Elections
to Municipal Councils and on Amendments to Certain Acts. This conclusion is further
supported by the fact that, pursuant to Section 117(4) of the Act on Municipalities, the chair of
the committee must always be a member of the municipal council. The legislation thus
presupposes a direct linkage between the term of the municipal council and that of its
committees. The Act on Municipalities also does not explicitly regulate qualification
requirements for committee membership. This matter is entirely left to the discretion of the
municipal council, which typically takes into account local customs and the capacity of the
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particular municipality when selecting candidates.>® Conversely, in the case of the chief
municipal controller in the Slovak Republic, the legislation explicitly stipulates the requirement
of at least a complete secondary education. This requirement is of a mandatory nature, meaning
it cannot be altered or tightened through subordinate legislation or municipal council
resolutions.

Among the similarities, it may also be noted that neither the chief controller nor the financial
and audit committees have the authority to adopt binding measures or impose sanctions in the
event of a violation of the law. Their competence is limited to carrying out control activities
and submitting findings to the competent authorities.

When comparing competencies and functions, significant parallels can be identified between
the chief municipal controller in the Slovak Republic and the financial and audit committees in
the Czech Republic. Although the Czech legal system does not recognize the term "chief
municipal controller,” the financial and audit committees provide a comparable level of
oversight of municipal financial management. This demonstrates that each legal system shapes
its control mechanisms in accordance with its own legislative and institutional traditions. These
models reflect the specific characteristics of local governance and establish a framework within
which municipalities exercise effective oversight of the use of public funds.

I11. CONCLUSION

Modern theories of public administration emphasize the principles of efficiency,
transparency, legality, and economy, which form the foundation of the concept of good
governance.*® In order to implement these principles in practice, public administration must be
equipped with appropriate management and control tools. In this context, internal control plays
a crucial role. The European Commission, in its document ,./nternal Control Framework”,
defines internal control as a process that assists organizations in achieving set objectives,
ensuring economy and legality, and in preventing and addressing fraud.*! Despite legislative
progress in this area, in many cases a comprehensive implementation of internal control systems
in local self-government is still lacking. This is primarily due to persistent organizational and
cultural barriers that hinder the necessary reforms in the field of control activities.*?

Internal control in local self-government is essential for ensuring transparent financial
management, the efficient use of public funds, and compliance with legal regulations. In the
Slovak Republic, the position of the chief controller of the municipality represents a unique
component of the internal control system, combining an independent control function with the
status of a municipal employee. In comparison with the Czech model—where internal control
in local self-government is carried out by collective bodies—the Slovak model is characterised
by a significantly individualised form of internal control.

Based on the conducted legal analysis, the first research question, focused on the systematic
nature and coherence of the legal regulation of the labour law status of the chief municipal
controller, cannot be confirmed. The current legal framework suffers from significant

3 GAJDOSOVA, P. Metodické doporuceni k cinnosti vizemnich samospravnych celkii. Prague: Ministerstvo vnitra Ceské

republiky, odbor vefejné spravy, dozoru a kontroly [online]. [Accessed 28 February 2025]. Available from:
https://mv.gov.cz/odk2/clanek/metodicke-materialy-k-zakonnym-zmocnenim.aspx?g=Y 2hudW09MQ%3D%3D.

4 BARBIER, L. and TENGEH, R.K. Literature review of public administration and good governance from 1890 to 2023. In:
Jurnal Transformative [online]. 2023, vol. 9, no. 1, pp. 43-65. [Accessed 25 June 2025]. Available from:
https://doi.org/10.21776/ub.transformative.2023.009.01.3.

41 EUROPEAN COMMISSION. Revision of the Internal Control Framework. [online]. 2017. [Accessed 25 June 2025].
Available from: https://commission.europa.eu/system/files/2018-10/revision-internal-control-framework-c-2017-
2373 _2017_en.pdf.

4 NARDO, M.T. The Local Authorities Control System: Ongoing Practices and Enduring Challenges. In: Rivista trimestrale
di diritto pubblico [online]. 2024, no. 1, pp. 146-176. [Accessed 25 June 2025]. Available from:
https://www.irpa.eu/en/article/the-local-authorities-control-system-ongoing-practices-and-enduring-challenges/.

https://doi.org/10.33542/S1C2025-2-13 247


https://doi.org/10.33542/SIC2025-2-13

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 13.2025, No.2

shortcomings, as its systematic and comprehensive treatment is insufficient. The complex
relationship between the Labour Code and special regulations results in a lack of clarity in
practical application. At the same time, it is evident that the labour law regulation of certain
aspects is very limited, far from being consolidated in a single legal source, and in some cases
is entirely absent from generally binding legal regulations. This creates space for varying, and
at times even purposive, legal interpretations by municipalities. For these reasons, it is essential
to call on the Slovak legislator to revise the legal framework governing the labour law status of
the chief municipal controller in order to ensure greater systematicity and legal clarity in the
exercise of internal control within local self-government.

Based on the conducted comparative analysis, the second research question cannot be
confirmed either. The Czech model, based on collective committees of the municipal council,
allows for greater flexibility in their composition; however, it is less firmly anchored in law and
significantly dependent on the discretion of the municipal council. In contrast, the Slovak
model, represented by the institution of the chief municipal controller, demonstrates a higher
degree of independence and legal certainty, primarily due to the legally guaranteed six-year
term of office and institutional separation from municipal council bodies. While in the Czech
model the committees are organizationally subordinate to the council, the chief controller in
Slovakia acts as an autonomous and independent authority. Although both models perform a
comparable range of control activities, the Slovak legal framework establishes more stable
conditions for the exercise of independent and transparent internal control.
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internal control in self-government, chief controller, municipality, labour law, committees
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Zaciatkom kalendarneho roka 2025 obohatil slovensky knizny trh vyznamny odborny titul
— ucebnica Financné pravo pre posluchdacov nepravnickych fakult, ktorti pod vedenim JUDr.
Andrey Slezakovej, PhD., LL.M. (Miinchen) a JUDr. Edity HajniSovej, PhD. pripravil §iroky
kolektiv odbornikov v zlozeni JUDr. Mgr. Slavka Gunarova, PhD., Ing. Ailina Hankova, Ing.
Pavol Matyasovszky, JUDr. Peter Miklos, JUDr. Peter Pénzes, PhD., LL.M., Mgr. Filip Tubler,
JUDr. Ing. Zuzana Turanova, JUDr. Lenka Vacokova, PhD., JUDr. Maria Veternikova, PhD.,
a JUDr. Ing. Martin Winkler, PhD.
Ucebnica je uréena predovsetkym Studentom nepravnickych odborov, ktori potrebuju ziskat
zékladné, no zdroven systematické a aktudlne poznatky o finanénom prave ako dynamickom a
komplexnom pravnom odvetvi.

VSeobecna ¢ast’ — ivod do problematiky

Uvodné kapitoly publikacie poniikajii propedeuticky pohl'ad na vyznam a miesto finanéného
prava v systéme verejného prava. Finan¢né pravo je prezentované ako normativny rdmec
regulujiici  spoloc¢ensko-ekonomické vztahy, ktoré vznikaji v suvislosti s tvorbou,
rozdel'ovanim a vyuZivanim verejnych penaznych fondov. Autori dosledne reflektuju aktualne
trendy ako digitalizacia, inovacné néstroje a rastiici vyznam finanéného trhu, ktoré ovplyviiuju
vyvoj finan¢nopravnej regulécie.

Vseobecna Cast’ ucebnice pozostava z viacerych kapitol, ktoré na seba logicky nadvazuju.
Prva kapitola objastiuje vyznam pravneho vzdeldvania v tejto oblasti, nasleduje historicky
exkurz do dejin finanéného prava a jeho instititov, kde Citatel’ ziskava prehl'ad o vyvoji od
prvotnych Statnych tvarov az po sucasné Strukturované systémy. Kapitola o financiach a ich
ulohe v ramci Statnej funkcie zdoraziiuje, ze financie a peniaze st prepojené, ale nejde o totozné
pojmy — financie st nosite'mi konkrétnych verejnych funkcii a ciel'ov.

Znanl pozornost’ si zaslizi kapitola o systéme financného prava a jeho pramenoch. Autori
v nej Citatel'sky pristupne vysvetluji rozdiel medzi materidlnymi a formalnymi prameiimi
prava, ¢im poskytuju dolezité vychodisko pre pochopenie pravnych zakladov financ¢nej
regulécie.

Nasleduju kapitoly venované finan¢noprdvnym normdm a vztahom, ako aj financnej
kontrole a subjektom finan¢ného prava. Prave kapitola o subjektoch je povazovana za ,,jadro*
vSeobecnej Casti — poskytuje dolezité¢ vychodiskad na pochopenie prav a povinnosti, ktoré mozu
jednotlivé subjekty nadobtdat’ a realizovat’ vo finan¢nopravnych vztahoch.

Osobitna ¢ast’ — prakticka aplikacia finanéného prava

Druhé polovica ucebnice sa venuje jednotlivym pododvetviam finanéného prava. Kapitola
o rozpoctovom prave predstavuje zékladné principy verejného rozpoctovania a tlohu §tatu v
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hospodareni s verejnymi zdrojmi. Na fiu plynulo nadvéizuje danové pravo — autori tu poukazuja
na vyznam dani ako nastroja hospodarskej politiky, vratane ich stimula¢nych a regula¢nych
funkcii. Uvadzaju priklady danovych stimulov v oblasti ekologickych technologii ¢i podpory
malého podnikania.

Nasleduje kapitola o poplatkovom prave, colnom prave (s rozliSenim hmotnopravnej a
procesnej roviny), menovom prave (vratane Specifik vyplyvajicich z ¢lenstva Slovenska v
eurozone) a devizovom prave. Kazdé pododvetvie je spracované prehladne a didakticky
vhodne — tak, aby aj Citatel bez predchadzajuceho pravneho vzdelania dokézal pochopit
zékladnu logiku pravnej regulacie.

Publikaciu uzatvara kapitola o prave finan¢ného trhu, ktoré je v sucasnosti jednym z
najdynamickejsie sa rozvijajucich segmentov finanéného prava. Autori dosledne rozpractvaju
vztahy na finan¢nych trhoch, regulaciu Cinnosti subjektov pdsobiacich na tychto trhoch a
Specifikd pravnej ochrany investorov.

Zaver a hodnotenie

Ucebnicu mozno jednoznac¢ne oznalit' za hodnotny edukacny zdroj, ktory spristupniuje
komplexné a systematizované¢ poznatky z oblasti finanéného prava Studentom mimo
pravnického prostredia. Struktura publikécie je logicka a prehl’'adna, jednotlivé kapitoly na seba
nadvizuju v tematicky a didakticky vhodnom poradi. Kazda kapitola zaroven obsahuje jasné
definicie, priklady z praxe a odkaz na relevantnu legislativu.

Za mimoriadnu pridanti hodnotu moZzno povazovat’ zloZenie autorského kolektivu — spojenie
akademického prostredia s odbornikmi z praxe zarucuje vysoku odbornt uroven, ako aj
prakticku uplatnitel'nost’ poznatkov.

Ucebnica Financné pravo pre posluchacov nepravnickych fakult je tak vitanym prispevkom
do odbornej literatiry, a zaroven efektivnym nastrojom pravneho vzdeldvania pre Siroké
spektrum Studentov, ktori sa potrebuju orientovat’ vo finanénopravnych otazkach moderného
Statu.

Katarina Brockova!
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