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KOSMICKE PRAVO SPRAVNI -
SKICA MODERNIHO PRAVNIHO ODVETVI

SPACE ADMINISTRATIVE LAW -
A SKETCH OF A MODERN BRANCH OF LAW

Jakub Handrlical?
https://doi.org/10.33542/S1C2025-1-02

ABSTRAKT

V radé evropskych statii byly v uplynulych letech prijaty nové vnitrostatni upravy, jejichz cilem
je stanovit pravni ramce pro realizaci narodnich ¢innosti v kosmickém prostoru. Takové upravy
byly prijaty v Portugalsku (2019) a Lucembursku (2020), ve Slovinsku (2021), na Kypru (2023),
v Lichtenstajnsku (2023) a nejnoveji i na Slovensku (2024). Tyto upravy nereflektuji jenom
intenzivni komercializaci kosmického prostoru, ale také rostouci vyznam kosmickych
technologii pro moderni vykon spravy. Tento clanek predstavuje kosmické pravo spravni jako
moderni pravni odvétvi, které reflektuje aktudlni vyvoj v oblasti kosmickych technologii. Jeho
cilem je predstavit jeho principy, které kosmické pravo spravni charakterizuji jako svébytné
odvétvi a soucasné jej vymezuji viici jinym odvétvim. Toto vymezeni kosmického prava
spravniho ma vyznam zejména pro dalsi akademickou diskusi o tomto modernim pravnim
odveétvi u nas.

ABSTRACT

In several countries in Europe, new national legislation was adopted to provide a legal
framework for national space activities. In the last decade, such national space acts were
adopted in Portugal (2019), Luxembourg (2020), Slovenia (2021), Liechtenstein (2023),
Cyprus (2023) and very recently also in Slovakia (2024). These new pieces of legislation have
reflected both the intense commercialisation of space and the increasing importance of space
technologies for modern administration. This article aims to outline space administrative law
as a modern branch of law that reflects challenges arising from the deployment of new space
technologies. Space administrative law is determined by its specific set of principles, which
distinguish this branch of law from other similar branches.

1. UVOD

Uprava pravnich vztaht, které vznikaji béhem ¢innosti v kosmickém prostoru, byla po
dlouha desetileti doménou upravy prostfednictvim mezinarodniho prava vefejného.?
Mezindrodnimi smlouvami byly V této oblasti upraveny zejména zdsady Cinnosti stati pii
vyzkumu a vyuzivani kosmického prostoru,* problematika pomoci astronautim a néavratu

1 Prof. JUDr., Ph.D., DSc., Univerzita Karlova, Pravnické fakulta, Praha, Ceska republika

Charles University, Faculty of Law, Prague, Czech Republic.

Clen Mezinarodniho institutu pro kosmické pravo (IISL).

3 Srov. VON DER DUNK, F.: Advanced Introduction to Space Law, Cheltenham: Edward Elgar, 2020, s. 14-39. Dale srov.
LYALL, F., LARSEN, P.: Space law. A Treatise. 3rd ed., Milton Park: Routledge, 2024, s. 12-16 a LACHS, M. The Law
of Outer Space. An Experience in Contemporary Law-Making. Reissued on the occasion of the 50th anniversary of the
International Institute of Space Law. Leiden: Brill / Nijhoff, 2010, s. 11-17.

Srov. Vyhlaska ministra zahranic¢nich véci ¢. 40/1968 Sb., o Smlouve o zasadach ¢innosti statl pfi vyzkumu a vyuzivani k
osmického prostoru véetné Mésice a jinych nebeskych téles.
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predmétt, vypusténych do kosmu,” mezinarodni odpovédnost za $kody, zplsobené

kosmickymi objekty® a problematika registrace kosmickych objektt jednotlivymi staty.” Lze
konstatovat, ze obsah téchto mezinarodnich smluv v zasad¢ reflektoval stav vyzkumu a
vyuzivani kosmu v 60. a 70. letech minulého stoleti, kdy byl jedinou angazovanou entitou stat.
Mezinarodni smlouvy, pfijaté v oblasti vyuzivani kosmického prostoru, proto stanovuji
povinnosti ve vztahu ke statim jako subjektim mezinarodniho prava vetejného. V ramci
mezinarodniho prava vefejného se vtéto souvislosti etablovalo® zvlastni odvétvi
mezinarodniho kosmického prava, které upravuje mezinarodné-pravni rezim vyuzivani
kosmického prostoru a zaklada prava a povinnosti statl pii tomto vyuzivani.

Uplynula dekéda ovSem pftinesla zasadni promény, co se ty¢e celkového usporadani entit,
pusobicich ve vyzkumu a vyuzivani kosmického prostoru. Tzv. nova kosmicka éra (New Space
Era) je charakteristicka nejenom razantni komercializaci kosmu, ale také masivnim nastupem
inovatori a soukromych start-upti do kosmického primyslu.® To je zpiisobeno zejména
technologickym pokrokem, ktery umoziuje nasazeni novych technologii, jakymi jsou malé
satelity a mikro-satelity. Jejich vyuziti zahrnuje mezi jinymi pienos dat, zajisténi konektivity
pro tzv. internet véci (internet of things), produkci 16kt v kosmu (kosmicka farmakologie) atd.°
V budoucnu lze ovSem ocekavat, Zze komercni subjekty budou také provozovat infrastruktury,
nezbytné pro kosmické cinnosti (spaceporty). Primysl kosmickych technologii dnes
nezahrnuje pouze komer¢ni subjekty, které aktivné realizuji ¢innosti v kosmickém prostoru, ale
také dodavatele technologii, investory do start-upi atd. Lze tedy konstatovat, ze stat za této
situace ztraci své puvodni monopolni postaveni ve sféfe ¢innosti v kosmickém prostoru. Nova
kosmicka éra také ptindsi zvySenou intenzitu védeckych, vyzkumnych a vzdélavacich aktivit
v kosmickém prostoru, které jsou realizovany univerzitami, vyzkumnymi tstavy, nebo clustery,
slozenymi z komer¢nich a vyzkumnych entit. Nové kosmické technologie piedstavuji
Vv neposledni fad¢ také vyznamny nastroj v rozvoji infrastruktury tzv. chytrych mést (smart
cities).! Malé satelity maji potencial zajistit pro chytra mésta nejenom robustni a spolehlivou
konektivitu, ale také environmentalni monitoring (v€etné monitorovani kvality vzduchu a
zajistovani predpovedi pocasi), monitoring dopravy (vCetné monitoringu dopravnich nehod) a
zajisténi vefejného poradku a bezpecénosti.'?

Srov. Vyhlaska ministra zahrani¢nich véci €. 114/1970 Sb., o Dohodé€ o pomoci kosmonautiim a jejich navratu a o vraceni

predméti vypusténych do kosmického prostoru.

Srov. Vyhlagka ministra zahraniénich véci &. 58/1977 Sb., o Umluvé o mezinarodni odpovédnosti za §kody zptisobené

kosmickymi objekty.

Srov. Vyhlska ministra zahrani¢nich véci ¢. 130/1978 Sb., o Umluvé o registraci objekti vypusténych do kosmického

prostoru.

8 Srov. SANDEEPA BHAT, B., UKEY, D., VARIATH, A. (eds): International Space Law in the New Space Era: Principles
and Challenges, Oxford: Oxford University Press, 2024, CINELLI, C. (ed): Regulation of Outer Space: International Space
Law and the State, Milton Park/Torino: Routledge/Giappichelli Editore, 2024, LYALL, F., LARSEN, P.: Space law. A
Treatise. 3rd ed., Milton Park: Routledge, 2024. Srov. také MALANCZUK, P. Space law as a branch of international law.
In: Netherlands Yearbook of International Law, ro¢. 25, 1994, s. 143 — 180.

9 Srov. CLECK, P. Towards a new legal ecosystem for the exploitation of space. In: SMITH, L., BAUMANN, I.,
WINTERMUTH, S. (eds): Routledge Handbook of Commercial Space Law, Milton Park: Routledge, 2024, s. 5-23. Srov.
také VERNILE, A. The Rise of Private Actors in the Space Sector, Heidelberg/Vienna/Dordrecht: Springer International,
2018,s. 71 -79.

10 Srov. SHERBORNE, A. The Commercialisation of Space: An Overview of Legal Risks and Considerations. In: POZZA,
M., DENNERLEY, J. (eds): Risk Management in Outer Space Activities, Heidelberg/Vienna/Dordrecht: Springer
International, 2022, s. 19-46.

11 Srov. Dgbrowska, M. Satellite’s new role in smart city infrastructure. In: IoT Now (24 June 2024), https://www.iot-
now.com/2024/06/04/144699-satellites-new-role-in-smart-city-infrastructure/ .

12 grov. SANCHEZ-CONCUERA, R., NUNEZ-MARCOS, A., ALMEIDA, A. et el. Smart cities survey: Technologies,

application domains and challenges for the cities of the future. In: International Journal of Distributed Sensor Networks,

ro¢. 19, €. 6, 2019, doi:10.1177/1550147719853984.

https://doi.org/10.33542/S1C2025-1-02 5
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Vyse uvedené technologické inovace predstavuji pro pravni Gpravu jednoznacnou vyzvu.
Pravni uprava se jiz nemiize omezovat vyluéné na Upravu prav a povinnosti statli v roving
mezinarodniho prava vefejného™® Jednotlivé staty musi soudasné pfijmout vlastni vnitrostatni
upravy kosmickych ¢innosti (¢innosti v kosmickém prostoru), které transparentné vymezi prava
a povinnosti nestatnich entit, jakymi jsou komer¢ni entity, inovatofi, start-upy, vyzkumna
centra, nebo municipality. Takové vnitrostatni upravy doposud v Evropé piijalo naptiklad
Svédsko (1982), Velka Britanie (1986), Ukrajina (1996), Belgie (2005), Nizozemsko (2007),
Francie (2008), Rakousko (2011), Dansko (2016), Recko (2017), Finsko (2018), Portugalsko
(2019), Lucembursko (2020) a Slovinsko (2022). V r. 2023 byly vnitrostatni Gpravy ¢innosti
v kosmickém prostoru pfijaty i na Kypru a v Lichtenstejnském knizectvi. Legislativni prace na
novych pravnich upravach v této oblasti Vv souCasnosti probihaji ve Spolkové republice
Némecko, v Loty$sku a ve Spanélsku. V r. 2024 byla vnitrostatni uprava o regulaci innosti v
kosmickém prostoru piijata i na Slovensku.'* | v planu legislativnich praci, zvefejnénych
polskou vladou, figuruje zamér ptredlozit navrh zakona o kosmickych ¢innostech Sejmu na
podzim 2024. V ¢ervnu 2024 byla osnova budouciho zakona “o ekonomickém vyuzivani
kosmu” piedstavena i v Italii s tim, Ze paragrafové znéni navrhu nové upravy bylo italskému
parlamentu ptedlozeno na podzim toho samého roku. V soucasnosti se piedpoklada, Ze novy
italsky zadkon bude pfijat v prib&hu roku 2025.

Na tomto misté je také tfeba zminit, ze piijeti pravni Upravy kosmickych ¢innosti je ve formé
nafizeni planovéano i na unijni urovni. Navrh nového ptimo aplikovatelného piedpisu v této
oblasti (EU Space Law) m¢l byt ptivodné zvefejnén v prvnim pololeti 2024, ovsem v dubnu
2024 bylo ohlaseno odlozeni tohoto zdméru.l® Skuteénosti je, ze fada evropskych statd
Vv soucasnosti odklad4 prace na vlastni vnitrostatni legislativé az do doby, kdy bude znadmy
obsah nového unijniho predpisu-®

Ackoliv jsou vSechny vySe uvedené pravni piedpisy vnitrostatniho charakteru, pravni nauka
se jim doposud nevénovala ani z hlediska systematického, ani z hlediska komparativniho. To
plati nejenom pro zahranici, ale i ¢eskou a slovenskou pravni védu. Odborna literatura u nas se
proto pravnim aspektim vyuzivani kosmu sice tradicné vénuje, ovSem v zdsadé jenom
z perspektivy mezindrodniho prava vefejného.!’ Piijeti nového slovenského zékona o
¢innostech v kosmickém prostoru je dobrou piilezitosti pro akademickou diskusi o tomto
modernim pravnim odvétvi v naSem geografickém prostoru.

Tento ¢lanek predstavuje kosmické pravo spravni jako moderni odvétvi vnitrostatniho prava,
které je produktem soucasného vyvoje Vv oblasti kosmickych technologii. Cilem tohoto ¢lanku
je predlozit argumenty pro tvrzeni, Zze v disledku internacionalizace a vzajemného ovliviiovani

13 HANDRLICA, J. Advent of space administrative law in Europe. In: Acta Universitatis Carolinae Iuridica, ro¢. 70, ¢. 2, s.

2024, s. 121 -131.

Zéakon ¢. 378/2024 Z. z., o regulacii vesmirnych aktivit a o zmene a doplneni zakona Narodnej rady Slovenskej republiky

¢. 145/1995 Z. z. o spravnych poplatkoch v zneni neskorsich predpisov. Zakon nabyl €innosti dne 1. 2. 2025.

15 Srov. JACOBS, B. Understanding the EU’s Competence to Harmonise Space Law amid Publication Delays. In: Air &
Space Law, ro¢. 49, ¢. 4/5, 2024, s. 1-28. Srov. také JACOBS, B. An Institutional Law Analysis of the European
Commission’s EU Space Law Proposal. In: Air & Space Law, ro¢. 49, ¢. 2, 2024, s. 135 - 164.

16 Srov. CESARI, L., HANDRLICA, J., SANDULLI, A. Symposium on the »Golden Age of European Space Regulation«.

In: The Lawyer Quarterly, ro€. 14, €. 4, 2024, s. 442.

Z nejnovejsi publikované literatury srov. napt. SVIATKIN, I. Vyvoj mezinarodniho kosmického prava: otazky vlastnictvi

pii t&Zbé nerostnych surovin na Mésici a asteroidech, Praha: Wolters Kluver. 2023. Problematice se u nas pravidelné vénuji

ucéebnice mezinarodniho prava vefejného. Srov. napf. SEIDL-HOHENVELDERN, 1. Mezinarodni pravo vefejné. 3. vyd.

Praha: Aspi/Wolters Kluwer, 2008, s. 220 — 221. Ze starsi literatury srov. napi. MALENOVSKY, J. Otazniky kosmického

prava: Kosmicky prostor. In: Letectvi a kosmonautika, ro¢. 54, ¢. 22, 1978, s. 865-867 a tentyz, Otazniky kosmického

prava: Kosmické objekty. In: Letectvi a kosmonautika, ro¢. 57, ¢. 10, 1981, s. 383-385. Ze slovenské odborné literatury
srov. napt. MRAZ, S. Medzinarodné kozmické pravo. In: Medzinarodné vztahy, ro¢. 9, &. 2, 2011, s. 89-102 a JANKUV,

J. Kl'i€ové momenty vyvoja, su¢asna podoba a institucionalne zabezpecenie medzinadrodnopravneho rezimu kozmického

priestoru a nebeskych telies. In: Societas et iurisprudentia, ro¢. 5, 2017, ¢. 2, s. 50 - 84.

14

17
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vnitrostatnich pravnich uprav mizeme mluvit o kosmickém pravu spravnim jako o
homogennim odvétvi, které disponuje identickymi zakladnimi rysy v riznych jurisdikcich.
Homogenitu kosmického prava spravniho v Evropé v budoucnosti nesporn¢ dale prohloubi
pfijeti unijni legislativy v této oblasti (Cast II.). Tato tvrzeni jsou dale podpofena vyctem
principit kosmického prava spravniho, které jsou v soucasnosti sdileny v celé¢ tadé
vnitrostatnich Gprav (Cast II1.). Tento ¢lanek se déale vénuje vymezenim kosmického prava
spravniho stricto sensu a largo sensu, které se V zasadé odviji od legislativniho uchopeni
problematiky kosmickych ¢innosti a od pravni tradice v Konkrétni jurisdikci.

I1. ETABLOVANI KOSMICKEHO PRAVA SPRAVNIHO

Kosmické pravo spravni nepfedstavuje odvétvi mezinarodniho prava veiejného, resp.
mezinarodniho kosmického prava. Jedna se o odvétvi vnitrostatniho prava, které upravuje
pravni vztahy mezi statem na stran€ jedné a fyzickymi, resp. pravnickymi osobami na strané
druhé.!® Typicky se miZe jednat o vztahy mezi stitem na strané jedné a (i) soukromymi
entitami, vyuzivajicimi kosmicky prostor za ucelem komercnich aktivit, (ii) védeckymi,
vyzkumnymi a vzdélavacimi institucemi, (iii) mezinarodni organizaci, ktera ma ptislusny organ
statu notifikovat urcité informace dle mezindrodni smlouvy.

Ukolem kosmického prava spravniho je vytvofit transparentni podminky pro vyuzivani
kosmického prostoru prosttedky vnitrostdtniho prava. Soucasné je ovSem nutné poznamenat,
ze kosmické pravo spravni se v jednotlivych jurisdikcich etablovalo nejenom pod silnym
vlivem technologického pokroku, ale také pod silnym vlivem internacionalizace. Pravé tento
puvod kosmického prava spravniho je divodem pro to, Ze o ném muizeme mluvit jako o
homogennim odvétvi moderniho prava. K etablovani kosmického prava spravniho
Vv jednotlivych jurisdikcich doslo pod vlivem tii faktort, které piisobi soucasné a vzajemné se
ovlivityji. Diky témto faktorim lze tvrdit, ze kosmické pravo spravni nema izolovany, v kazdé
jurisdikci svébytny charakter. Témito faktory jsou nasledujici:

1) promitnuti zavazkd, plynoucich z mezinarodnich smluv, do vnitrostatniho prava,

2) vliv osnovy modelového zakona o kosmickych cinnostech, pfipraveného pod gesci
Mezinarodniho pravnického svazu,

3) vzajemné ovliviiovani vnitrostatnich pravnich fadu.

Ad 1)

Mezinarodni smlouvy, které byly pfijaty Vv oblasti vyzkumu a vyuzivani kosmického
prostoru, neupravuji per se vztahy spravniho prava.l® Tyto smlouvy vymezuji primarné
povinnosti statli jako subjekt mezinarodniho prava vefejného. Na tomto misté lze uvést
Smlouvu o zasadach Cinnosti stati pti vyzkumu a vyuzivani kosmického prostoru vcetné
Meésice a jinych nebeskych téles (dale jen Kosmicka smlouva), ktera ve svém ¢l. V1. stanovuje,
ze ,,smluvni staty nesou mezinarodni odpovédnost za narodni c¢innost v kosmickém prostoru
véetné Mesice a jinych nebeskych téles, at’ jiz tuto cinnost provadi viadni organizace nebo
nevladni instituce, a za to, Ze narodni c¢innost se provadi v souladu s ustanovenimi obsazenymi
v této smlouvé. Cinnost neviadnich instituci v kosmickém prostoru véetné Mésice a jinych
nebeskych téles povoluje a trvale kontroluje prislusny smluvni stat.” Kosmicka smlouva tedy

18 Srov. HANDRLICA, J. Nejnovéjsi tendence v kosmickém pravu spravnim. In: FRUMAROVA, K., MELOTIKOVA, P.
(eds): Pocta Vladimiru Sladeckovi, Praha: Leges, 2024, s. 129 — 138.

19 Srov ISNARDI, C. Problems with Enforcing International Space Law on Private Actors. In: Columbia Journal of
Transnational Law, ro¢. 58, €. 2, 2020, s. 508 —512. Ze star$i literatury srov. DIEDERIKS-VERSCHOOR, I., GORMLEY,
W. The Future Legal Status of Nongovernmental Entities in Outer Space. In: Journal of Space Law, ro¢. 5, &. 1/2, 1977, s.
125 — 156 a REIJNEN, G. Outer Space Law and Private Enterprise in Outer Space. In: Houston Journal of International
Law, ro¢. 2, ¢. 1, 1977, s. 65— 76.
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na stran¢ jedné vymezuje, ze stdt nese mezinarodni odpovédnost za realizaci veskerych
narodnich ¢innosti, dale pak zakotvuje pozadavek, aby jakakoliv ¢innost nevladni entity byla
piedmétem povoleni a nasledné trvalé kontroly. Umluva o registraci objekttl vypusténych do
kosmického prostoru (dale jen Umluva o registraci) dale stanovuje povinnost smluvnich stran
vést vnitrostatni rejstiik kosmickych objekti, registrovat v ném kosmické objekty vypusténé na
obéznou drahu kolem Zemé nebo mimo ni (¢l. II) a notifikovat je generalnimu tajemnikovi
Organizace spojenych narodu (Cl. IV).

Nastinéné zavazky statu musi byt promitnuty do vnitrostatni Gpravy. Na strané jedné stat
musi dostat svému zavazku vytvofit rezim povolovani, registrace a trvalé kontroly. Tyto
zévazky lze ve vnitrostatni Upravé realizovat jenom prostfednictvim ptedpisi spravniho
prava.?® Na strané druhé musi stat zajistit, aby povinnosti plynouci z mezinarodniho prava
vetejného byly pifi vyuzivani kosmického prostoru dodrzovény i drziteli povoleni. I to mtize byt
ve vnitrostatnim pravu zajisténo jenom prostiednictvim ptedpist spravniho prava a jak ve formé
povinnosti, plynoucich z udéleného povoleni, nebo obecné povinnosti. Nova slovenska tiprava
kosmickych ¢innosti vySe uvedené reflektuje tim, Ze po Zadateli o povoleni pozaduje Cestné
prohlaseni o tom, Ze jim zamyslené Cinnosti nebudou v rozporu s mezindrodnimi zavazky
Slovenské republiky.?

Nutnost promitnuti mezindrodné-pravnich zavazkd do wvnitrostatni legislativy soucasné
implikuje, Ze ptedpisy kosmického prava spravniho zahrnuji vymezeni zakladnich pojmu a
institutt z mezinarodniho kosmického prava. Takovymi jsou napt. kosmicky prostor, kosmicky
objekt, kosmicka cinnost atd.

Ad 2)

Osnova modelového zakona o ¢innostech v kosmickém prostoru (Sofia Guidelines for a
Model Law on National Space Legislation, ddle jen Sofijskd modelovd osnova) byla ptipravena
pod gesci Vyboru pro kosmické pravo (Space Law Committee), ustanoveného Mezinarodnim
pravnickym svazem (International Bar Association, IBA). Prace na osnové modelového zakona
byly zahajeny na berlinském kongresu Mezinarodniho pravnického svazu v r. 2004 a trvaly az
do r. 2010, kdy se konal kongres v nizozemském Haagu.?? Findlni verze osnovy byla pfijata na
75. kongresu Mezinarodniho pravnického svazu, ktery se konal v bulharské Sofii 30. srpna
2012.22 Proto je v mezinarodnim prostfedi znama pod jménem Sofia Guidelines. Z uvedeného
plyne, Ze Sofijskd& modelova osnova je dokumentem, ktery byl jak vytvofen, tak i pfijat
mezindrodni asociaci privdtniho charakteru.?* Nejedna se tedy o dokument, ktery by byl
pramenem mezinarodniho prava vefejného. Sofijska modelova osnova tedy nema per se
zé&vaznou povahu.

Vyznam této osnovy spociva v jeji autoritativnosti. Ta plyne primarné z nékolik dekad
trvajici vzajemné spoluprace mezi Vyborem pro kosmické pravo (Space Law Committee) a
Vyborem pro vyuzivani kosmu, jez pisobi v ramci Organizace spojenych narodia (United
Nations Committee for the Peaceful Uses of Outer Space). Autoritativni charakter Sofijské

20 Srov. Gerhard, M. Commentary to Article VI. In: HOBE, S., Schmidt-Tedd, B., Schrogl, K. (eds.): Cologne Commentary

on Space Law. Vol. I. Cologne: Carl Heymanns Verlag, 2009, s. 103 — 125.

Zakon ¢. 378/2024 Z. z., o regulacii vesmirnych aktivit, § 3 odst. 2 pism. f.

V mezidobi byl navrh diskutovan na kongresech Mezinarodniho pravnického svazu, které se konaly v kanadském Toronté

(2006) a v brazilském Rio de Janeiru (2008). Dale srov. MARBOE, 1. The Influence of the Work of the ILA’s Space Law

Committee on the Development of International Law. In: KESSEDIJAN, C., DESCAMPS, O., FABRIZI, T. (eds): Au

service du droit international. Les 150 ans de I’ Association de droit international, Paris: Editions Panthéon-Assas, 2023, s.

535-550.

Text Sofijské modelové osnovy byl otistén v International Law Association (ed), Report of the 75th ILA Conference in

Sofia, International Bar Association (IBA), 2012, s. 307-313.

2 Srov. ZHAO, Y. Soft Laws Relating to Space Activities. In: SANDEEPA BHAT, B., UKEY, D., VARIATH, A. (eds):
International Space Law in the New Space Era: Principles and Challenges, Oxford: Oxford University Press, 2024, s. 183
—203.

21
22

23
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modelové osnovy je dale zdiraznén skutecnosti, ze vSechny po r. 2012 pfijaté vnitrostatni
upravy v Evropé se obsahem této osnovy ve vyrazné mite inspirovaly. Mira této inspirace
soucasn¢ zavisi na obsahu vnitrostatni kosmické strategie jednotlivych stath — napf. jak
Portugalsko, tak i Kypr v soucasnosti planuji zfizeni vlastniho spaceportu, co obsah jejich
legislativy vyznamné utvaii.?®

Autoritativnost Sofijské modelové osnovy muze byt demonstrovana na otazce, jak se
jednotlivé vnitrostatni Gpravy vyporadaly s konstruovanim podminek pro vydani povoleni
k ¢innostem v kosmickém prostoru. Kosmicka smlouva stanovuje, ze stat ma kosmické ¢innosti
nevladnich entit podminit svym povolenim a podrobit je trvalé kontrole.?® Sofijska modelova
osnova obsah podminek, jejichz splnéni ma byt vnitrostatni legislativou vyzadovano za ucelem
udéleni povolent, dale specifikuje a rozpracovava?’ a to nasledujicim zptisobem:

e 7adatel o povoleni musi byt finanéné¢ a technicky zptlsobily provadét zamyslené
kosmické ¢innosti,

e zamyslené kosmické ¢innosti nezpiisobi Skodu na Zemi a/nebo v kosmickém prostoru,

e zamyslené kosmické ¢innosti budou provadény tak, Ze v maximalni mozné mife zamezi
vzniku kosmického odpadu,

e zamyslené kosmické ¢innosti budou realizovany v souladu se standardy bezpecnosti,

e zamyslené kosmické ¢innosti budou realizovany v souladu s narodnimi bezpe¢nostnimi
zajmy,

e zamySlené kosmické cinnosti budou realizovany v souladu s mezinarodné-pravni
zavazky statu a v souladu s jeho zahrani¢ni politikou,

e 7zadatel je povinen se fidit pravidly stanovenymi Mezinarodni telekomunikacni unii
(ITU) pro ptidélovani frekvenci a orbitalnich pozic,

e spolecné se Zadosti o povoleni musi Zadatel doloZit, Ze si zajistil pojisténi odpoveédnosti
pro ptipad skod, zptisobenych jim provadénymi ¢innostmi v kosmickém prostoru s tim,
ze toto pojisténi musi trvat po celou dobu vykonu povolené ¢innosti.

Skutecnosti je, Ze vSechny vnitrostatni pravni Upravy, piijaté v uplynulych nékolika letech
Vv Evropé, recipovaly vySe uvedené schéma podminek a dale jej upravily ve vazbé¢ na konkrétni
jurisdikci. Tak je tomu jak u slovinské pravni upravy zr. 2022?28, u obou pravnich tprav,
pfijatych v r. 2023 — kyperské?® a lichtenstejnské®® a také u nové slovenské pravni ipravy.3!
Ad 3)

Dalsim faktorem, ktery vede ktezi 0homogenit¢ kosmického spravniho prava
Vv jednotlivych vnitrostatnich upravach, je vzdjemné ovliviiovani se jednotlivych pravnich
tadt.3? Toto vzajemné ovlivitovani Ize demonstrovat na nasledujicich piikladech:

Za prvé, jiz samotné prace na Sofijské modelové osnové (srov. vyse) byly siln€ ovlivnény
komparativni studii Towards a harmonized approach for national space legislation in Europe,
ktera vznikla ve spolupraci kolinského Institutu pro letecké a kosmické pravo (Institut fiir

%5 Srov. HANDRLICA, J. A New Space Law for Cyprus. In: Rivista del Diritto della Navigazione, ro¢. 93, &. 2, 2024, s. 528

—536.

Kosmicka smlouva, ¢l. V1.

27 Sofia Guidelines for a Model Law on National Space Legislation, ¢I. 4.

28 Zakon o vesoljskih dejavnostih, ¢l. 5.

2 O nepi Awotipatog Népog tov 2023, €. 8.3.

% Gesetz vom 5 Oktober 2023 iiber die Genehmigung von Weltraumaktivititen und die Registrierung von

Weltraumgegenstinden, ¢l. 5.

Zéakon ¢&. 378/2024 Z. z., o regulacii vesmirnych aktivit, § 3 odst. 2 pism. f.

32 Srov. HANDRLICA, J. Advent of space administrative law in Europe. In: Acta Universitatis Carolinae Turidica, ro¢. 70, ¢.
2,5.2024,s.121 - 131.

26

31
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Luftrecht und Weltraumrecht)®® a Centra pro leteckou a kosmickou dopravu (Deutsches
Zentrum fiir Luft- und Raumfahrt e. V.). Tato komparativni studie identifikovala zakladni
komponenty (building blocks) existujicich vnitrostatnich pravnich uprav, jejichz obsah a
koncipovani byl nasledné pfevzat jak v osnové modelového zdkona, tak i v jednotlivych pozdéji
piijatych vnitrostatnich upravach.3* Témito komponenty jsou (i) povolovaci rezim, (ii) rezim
dohledu nad kosmickymi ¢innostmi, (iii) rezim odpovédnosti a obligatorniho pojisténi, (iv)
rezim registrace.

Vzajemné ovliviiovani mezi vnitrostatnimi pravnimi upravami probihda i po pfijeti osnovy
modelového zékona o Cinnostech v kosmickém prostoru v r. 2012. SkuteCnosti totiz je, Ze 1
osnova ponechédva pifi formulovani konkrétnich zdkonnych ustanoveni jednotlivym statim
uréitou miru diskrece. Napt. diivodova zprava® k lichtenstejnskému zakonu z r. 2023 uvadi, Ze
u koncipovani n¢kolika ustanoveni lichtenstejnsky zakonodarce ptimo pievzal upravu, ktera jiz
predtim existovala v lucemburské tpravé z r. 2020.%® Konkrétné se jedna o naptiklad o tipravu
finan¢ni kredibility zadateli o povoleni kosmickych Cinnosti, kterd ma za cil zajistit, aby
V kosmickém priimyslu plisobily pouze finan¢né stabilni subjekty. Navrh zakona o kosmickych
¢innostech, ktery je v dobé dokonceni tohoto ¢lanku projednavan v italském parlamentu,
referuje o fadé jinych inspiraénich zdrojii — zejména o ipravé rakouské, americké a japonské.®’

Na tomto misté 1ze jesté uvést, ze v budoucnosti je mozné pocitat jeste se ¢tvrtym faktorem,
ktery bude pisobit na homogenitu kosmického prava spravniho v Evropé. Timto faktorem bude
ptimo aplikovatelna unijni uprava, ktera by méla pro futuro stanovit minimalni standardy v této
oblasti tak, aby v ruznych jurisdikcich neexistovaly neodiivodnéné rozdily.

111. PRINCIPY KOSMICKEHO PRAVA SPRAVNIHO

Homogenni charakter kosmického prava spravniho 1ze dale demonstrovat na skutecnosti, Ze
vnitrostatni Upravy, které byly pfijaty v riznych statech v uplynulych desetiletich, v zasadé
sdileji spole¢né principy. Tyto principy sice vychazeji a reflektuji mezinarodni kosmické
pravo®, jsou ovem relevantni pro vztahy spravniho prava. Jedna se o nasledujici:

1) princip dodrzovani zavazku, plynoucich z mezinarodniho prava vetejného,
2) princip povolovani kosmickych ¢innosti,

3) princip trvalé kontroly,

4) princip registrace,

5) princip podpory vyzkumu, védy a vzdélavani,

6) princip technologické neutrality.

33 Dnes Institut fiir Luftrecht, Weltraumrecht und Cyberrecht.

3 Srov. GERHARD, M., MOLL, K. The Gradual Change from “Building Blocks” to a Common Shape of National Space

Legislation in Europe — Summary of Findings and Conclusions.” In HOBE, S., SCHMIDT-TEDD, B., SCHROGL, K.

(eds), Towards a Harmonised Approach for National Space Legislation in Europe, Cologne: Carl Heymanns Verlag, 2004,

s. 28- 30.

Bericht und Antrag der Regierung an den Landtag des Fiirstentums Liechtenstein betreffend den Erlass eines Gesetzes iiber

die Genehmigung von Weltraumaktivitdten und die Registrierung von Weltraumgegenstinden (Weltraumgesetz,; WRG)

sowie die Abdnderung des Beschwerdekommissionsgesetzes, Vaduz, 3rd April 2023, LNR 2023-432.

% Srov. HANDRLICA, J. Liechtenstein’s quest for space utilisation and its new Space Act. In: Ceridap, ro¢. 5, €. 4, 2024, s.

238 — 249.

Naopak diivodova zprava k nove piijatému slovenskému zakonu o ¢innostech v kosmickém prostoru je pomérné struéné a

zadné zminky o inspiraci cizimi pravnimi fady neobsahuje. To ov§em neznamena, ze by obsaho nového slovenského zakona

jinymi pravnimi fady ovlivnén nebyl.

3 Srov. AOKI, S. Outer Space Treaty and Fundamental Principles. In: In: SANDEEPA BHAT, B., UKEY, D., VARIATH,
A. (eds): International Space Law in the New Space Era: Principles and Challenges, Oxford: Oxford University Press,
2024, s. 66 — 85.
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Ad 1)

Smluvni strany Kosmické smlouvy nesou dle jejiho ¢l. VI mezinarodné-pravni odpoveédnost
za narodni kosmické ¢innosti, tj. za kosmické ¢innosti statu, tak i nestatnich entit. Privatizace a
komercializace kosmického prostoru proto implikuje nutnost, aby i komer¢ni subjekty nesly ty
samé povinnosti pii vyzkumu a vyuzivani kosmu, jaké plynou statim. To Ize realizovat pouze
prostiednictvim vnitrostatni legislativy, ktera je zptisobild ukladat témto entitdm povinnosti.>®
Mezi principy kosmického prava spravniho proto stoji na prvnim misté princip dodrzovani
zéavazkl, plynoucich z mezinarodniho prava vetejného. Tento princip je v soucasnosti vyslovné
zakotven v nékolika evropskych vnitrostatnich apravach. Jako ptiklad 1ze uvést lucemburskou
pravni Gpravu z r. 2020%, ktera ve svém &l. 111 stanovuje, Ze ,.drZitel povoleni miize cinnosti v
kosmickém prostoru realizovat jenom v souladu s udélenym povolenim a se zavazky
Lucemburského velkovévodstvi, které plynou z mezindrodniho prava.“**

Princip dodrZovani zavazkl plynoucich z mezinarodniho préva vefejného se soucasné¢ tyka
I dvou dalsich zavazki plynoucich z Kosmické smlouvy. Ta ve svém ¢l. VII stanovuje, Ze
Hkazdy smluvni stat, ktery vypousti nebo obstarava vypousteni objektii do kosmického prostoru
véetné Mesice a jinych nebeskych téles, a kazdy smluvni stat, z jehoz uzemi nebo zarizeni se
objekt vypousti, je mezinarodné odpovedny za skody zpiisobené témito objekty nebo jejich
soucastmi jine smluvni strané nebo jejim fyzickym ¢i pravnickym osobam na Zemi, ve vzdusném
prostoru nebo v kosmickém prostoru véetné Meésice a jinych nebeskych téles.* Tento zavazek
je ve vnitrostatni legislativé inkorporovan: (i) provazanim povoleni ke kosmickym ¢innostem
s objektivni odpovédnosti drzitele povoleni za Skody, zplsobené jim provozovanymi
kosmickymi objekty, (ii) rezimem obligatorniho pojisténi, které musi trvat po celou dobu
realizace povolené ¢innosti. Kosmicka smlouva dale ve svém ¢l. VIII stanovuje, ze “smluvni
stat, v jehoz rejstiiku je objekt vypuStény do kosmického prostoru zapsan, si zachovava
jurisdikei a kontrolu nad timto objektem a nad jeho celou posadkou po dobu, kdy se nachézi v
kosmickém prostoru nebo na nebeském télese.” Tato jurisdikce statu nad kosmickymi objekty
mimo jiné implikuje, Ze je povinnosti stitu minimalizovat v mife nejvySe mozné vznik
kosmického odpadu. Sofijska modelova osnova Vv této souvislosti obsahuje dvé ustanoveni. Za
prvé, povinnosti minimalizovat vznik kosmického odpadu je uloZena také kazdému drZiteli
povoleni ke kosmickym ¢innostem.*? Za druhé, Sofijskd modelova osnova také stanovuje, ze
drzitel povoleni ma pii minimalizaci vzniku odpadu postupovat také v souladu se standardy
(international space debris mitigation standards), které ptijaly pfislusné mezinarodni
organizace.** Ackoliv tyto standardy nemaji per se charakter zavazného pramene
mezinarodniho prava vetejného, prostiednictvim vnitrostatni legislativy nabyvaji zdvaznosti
vici soukromym entitam.

Ad 2)

Princip povolovani kosmickych ¢innosti plyne z ¢l. VI Kosmické smlouvy, ktera vyslovné
vyzaduje, aby jeji smluvni stdty podminily realizaci ¢innosti v kosmickém prostoru nevladnimi
entitami udélenim povoleni. Kosmickd smlouva pfitom neptedpokladd, Ze by povolovani
probihalo na nadnarodni Grovni a ponechédva detailni Upravu podminek pro udé€leni povoleni,
stejné jako povolovaciho procesu vnitrostatni upravé smluvnich stran.

3 Srov. ddle HENAKU, K. Private Enterprises in Space Related Activities: Questions of Responsibility and Liability. In:
Leiden Journal of International Law, ro¢. 3, ¢. 1, 1990, s. 45 — 56.

40 Loi du 15 décembre 2020 portant sur les activités spatiales.

4 L’opérateur autorisé ne peut exercer activité spatiale qu’en conformité avec les conditions de son autorisation et les
obligations internationales du Grand-Duché de Luxembourg*.

42 Sofia Guidelines for a Model Law on National Space Legislation, ¢l. 8.1.

4 Tbid, ¢l. 8.2. (jedna se zejména o TADC Space Debris Mitigation Guidelines a UNCOPUOS Space Debris Mitigation
Guidelines).
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Na tomto misté je tieba zdlraznit, Ze termin povoleni pouziva Cesky preklad Kosmické
smlouvy, publikovany ve Sbirce zdkonl. Smlouva samotnd ve svém ¢l. XVII stanovuje, Ze
autentické jsou rusky, ¢insky, anglicky, francouzsky a Spanélsky text. Anglicky text smlouvy
pouziva termin authorization, ve francouzském textu je pouzit termin authorisation. Nelze tedy
prima facie vychazet z toho, ze by Kosmicka smlouva pouzivala termin povoleni ve smyslu,
jak jej zna tuzemské spravni pravo.* Cl. VI je tieba interpretovat tak, Ze vnitrostatni legislativa
ma podrobit realizaci kosmickych ¢innosti preventivnimu zdkazu s tim, ze tento tyto ¢innosti
lze realizovat na zakladé splnéni vymezenych podminek. Realizace ¢innosti v kosmickém
prostoru je vzdy spojena srizikem vzniku Skod, stejn¢ jako je spojena se zahranicné-
bezpecnostnimi zajmy statu. Tyto faktory musi byt pfedmétem vyhodnoceni v povolovacim
fizeni. V jednotlivych evropskych tupravach byl ¢l. VI Kosmické smlouvy inkorporovan
riznymi zpusoby. Portugalska uprava z r. 2019 ptredpoklada jak povoleni ur¢itého konkrétniho
zadmeéru (licenga unitaria), tak 1 povoleni vétsiho mnozstvi ¢innosti stejného charakteru (/icenca
global).*® Lichtenstejnska tiprava zr. 2023 stanovuje, ze nékteré kosmické Cinnosti, které
vykazuji nizkou miru rizika, postacuje toliko notifikovat.*® Naopak, nova slovenska uprava
piedpoklada toliko jedinou povolovaci modalitu, kdyz stanovuje*’, Ze “regulovanou vermirnou
aktivitu Ize vykondvat jenom na zdklade povoleni, vydaného Ministerstvem dopravy.”

Pozadavek podminit realizaci kosmickych ¢innosti povolenim musi byt ve vnitrostatni
upravé déle promitnut v ustanovenich, kterd upravuji podminky pro zménu a odnéti povoleni.
Princip povolovani kosmickych ¢innosti je dale reflektovan v ustanovenich, kterd upravuji
ptevod udé€leného povoleni na jiného drzitele.

Ad 3)

Vedle principu povoleni zakotvuje Kosmicka smlouva ve svém ¢l. VI také princip trvalé
kontroly. Vzajemna vazba mezi povolenim a pribéznou kontrolou je znama i z Gpravy jinych
nebezpecnych &innosti, napf. v oblasti jaderného prava.*® Princip trvalé kontroly reflektuje
skutecnost, Ze ¢innosti v kosmickém prostoru nepostacuje toliko povolit, ale je tfeba trvale na
jejich realizaci dohlizet. Sofijska modelova osnova v této souvislosti doporucuje, aby
vnitrostatni uprava stanovila, Ze jeden a ten samy orgén je ptislusny jak pro vydavani povoleni,
tak pro vykon trvalé kontroly.*° Lze konstatovat, Ze toto doporuceni bylo reflektovano ve viech
evropskych vnitrostatnich upravach, ptijatych po r. 2012.

Na tomto misté lze uvést, ze princip trvalé kontroly bude v nasledujicim obdobi pfedmétem
reflexe v budouci unijni Gipraveé kosmickych ¢innosti. Ta bude muset mimo jiné upravit ptipravy
kolizi mezi jednotlivymi kontrolnimi rezimy v Evropé, které plynou ze skute¢nosti, ze subjekty
podiizené jurisdikci statu A mohou ziskat povoleni v jurisdikci statu B.>® Ustanoveni, které tyto
kolizni situace upravuji, jiz byly zakotveny napft. v portugalské tpravé z r. 2019. Také navrh
zékona o kosmickych ¢innostech, ktery je v okamziku finalizace tohoto pfispévku projednavan
pted italskym zakonodarnym sborem, obsahuje kolizni tipravu, ktera na vySe popsanou situaci

4 Srov. VON DER DUNK, F. The Origins of Authorisation: Article VI of the Outer Space Treaty and International Space
Law. In: VON DER DUNK, F. (ed), National Space Legislation in Europe: Issues of Authorisation of Private Space
Activities in the Light of Developments in European Space Cooperation. Leiden: Martinus Nijhoff Publishers, 2011, s. 3.

4 Decreto-Lei n.° 16/2019 de 22 de janeiro, €l. 6.1.

% Gesetz vom 5 Oktober 2023 iiber die Genehmigung von Weltraumaktivitdten und die Registrierung von
Weltraumgegensténden, ¢l. 6.

47 7akon ¢&. 37812024 Z. 2., 0 regulacii vesmirnych aktivit, § 3 odst. 1.

4 Srov. STOIBER, C., BAER, A, PELZER, N., TONHAUSER, W. Handbook on Nuclear Law. Vienna: International
Atomic Energy Agency, 2003,s. 7 — 8.

48 Sofia Guidelines for a Model Law on National Space Legislation, komentaf k ¢l. 5.

% Srov. SANCHEZ ARANZAMEDI, M. Economic and Policy Aspects of Space Regulation in Europe. Vienna: European
Space Policy Institute, 2009, s. 42 — 44.
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v

reaguje.>® Naopak, v nejnovéjsi Gipravé, pfijaté v r. 2024 na Slovensku, jakékoliv kolizni
ustanoveni absentuje.
Ad 4)

Princip povoleni je dale uzce svazan s principem registrace. Povoleni je piedpokladem pro
vypusténi kosmického objektu. Umluva o registraci ve svém ¢l IL1. stanovuje, ze jakmile je
kosmicky objekt vypustén na obéznou drahu kolem Zemé nebo mimo ni, zaregistruje
vypoustejici stat kosmicky objekt tim, ze jej zapiSe do prislusného rejstiiku, ktery k tomu ucelu
povede. Mezinarodni kosmické pravo tedy predpoklada, Ze stat povede rejstiik kosmickych
objektt a bude v né&j prubézné provadét zapisy. Princip registrace je sou¢asné piimo provazan
s principem trvalé kontroly.* protoze Kosmicka smlouva ve svém ¢l. VIII vyslovné uvadi, ze
wsmluvni stat, v jehoz rejstiiku je objekt vypusteny do kosmického prostoru zapsan, si zachovava
jurisdikci a kontrolu nad timto objektem a nad jeho celou posdadkou po dobu, kdy se nachazi v
kosmickém prostoru nebo na nebeském télese.*

Umluva o registraci sou¢asné vyslovné stanovuje, e o obsahu kazdého rejstiiku a o
podminkach, za kterych bude veden, rozhodne stat registrace sam (€l. 11.3.). Sofijskd modelova
osnova V této souvislosti obsahuje nasledujici doporuceni: (i) Vnitrostatni uprava ma upravit
existenci narodniho rejstiiku kosmickych objekt a soucasné stanovit, ktery organ bude tento
rejstiik vést. Sofijskd osnova doporucuje, aby se jednalo o stejny organ, ktery rozhoduje o
povoleni k ¢innostem v kosmickém prostoru.®® Na tomto misté Ize uvést, ze tato doporudeni
byla pfijata ve vSech evropskych upravach, které byly v uplynulé dekad¢ ptijaty. Narodni
rejstiiky kosmickych objektd tak v souCasnosti jiz existuji napi. v Portugalsku (Registro de
objetos espaciais)®*, v Lucembursku (Registre national des objets spatiaux)®®, ve Slovinsku
(Register izstreljenih vesoljskih objektov)®®, na Kypru (EOviké unipco dractnuixcdv
avrikeyuévov)®’ a také v Lichtenstejnském kniZzectvi (Register fiir Weltraumgegenstinde)®® a
na Slovensku (Ndrodny register vesmirnych objektov).>® (ii) Vnitrostatni iprava ma upravit
obligatorni zapis kosmického objektu do rejstiiku a (iii) taxativni vycet zapisovanych udaji.®
(iv) Tyto udaje maji byt pfisluSnym organem notifikovany generdlnimu tajemnikovi
Organizace spojenych narodi.

Na tomto misté€ 1ze uvést, Ze princip registrace je v soucasnosti uplatiiovan i v téch statech,
které doposud nepiijaly vlastni komplexni vnitrostatni upravu kosmickych ¢innosti. Tak je
tomu v soucasnosti napf. v Italii (Registro nazionale degli oggetti lanciati nello Spazio). Je to
také piipad Ceské republiky (Rejstiik kosmickych objekti).

Ad 5)

Podpora vyzkumu, védy a vzdélavani patii ve vztahu ke kosmickému prostoru mezi tradi¢ni
priority evropskych statd. To se projevuje i Vustanovenich jednotlivych vnitrostatnich
piedpist, které upravuji kosmické aktivity. Tendenci je v pravu pro vyzkumné, védecké a
vzdélavaci kosmické aktivity zakotvovat preferencni rezim, ktery je zvyhodiuje ve srovnani
S komer¢nimi Cinnostmi soukromych entit. Portugalskd uprava zr. 2019 predpoklada, ze

St ClL45.

52 Srov. HOFMANN, M. Registration of Space Objects. In: SANDEEPA BHAT, B., UKEY, D., VARIATH, A. (eds):
International Space Law in the New Space Era: Principles and Challenges, Oxford: Oxford University Press, 2024, s. 122—
142.

58 Sofia Guidelines for a Model Law on National Space Legislation, ¢l. 10.1.

5 Decreto-Lei n.° 16/2019, de 22 de janeiro, ¢l. 16.

5 Loi du 15 décembre 2020 portant sur les activités spatiales, ¢l. 15.

% Zakon o vesoljskih dejavnostih, ¢l. 2.

57 O mepi Awotiuotog Nopog tov 2023, ¢1. 9.

% Gesetz vom 5 Oktober 2023 iiber die Genehmigung von Weltraumaktivititen und die Registrierung von

Weltraumgegenstianden, ¢l. 14.1.

Zékon ¢&. 378/2024 Z. z., o regulacii vesmirnych aktivit, § 9. K tomu srov. i pfechodné ustanoveni - § 18.

Sofia Guidelines for a Model Law on National Space Legislation, ¢l. 10.2 a 10.4.

59
60

https://doi.org/10.33542/S1C2025-1-02 13


https://doi.org/10.33542/SIC2025-1-02

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 13.2025, No.1

provadéci predpis pro povolovani téchto ¢innosti stanovi specialni, zjednoduseny postup.5?
Podporu vysilani védeckého piistrojového vybaveni (payload) do kosmického prostoru
piedpoklada i lichtenstejnska uprava zr. 2023, kterd pro tento typ kosmickych ¢innosti
vyzaduje pouhé ohlaseni (notifikaci) k piislusnému organu.? Princip podpory vyzkumu, védy
a vzdélavani je dale reflektovan i v ustanovenich upravujicich specificky rezim obligatorniho
pojisténi téchto aktivit.

Ad 6)

Poslednim principem, ktery musi byt na tomto misté zminén, je princip technologické
neutrality. Jedna se o princip, ktery je v legislativé uplatiiovan v daleko $ir§im rozsahu nez jen
Vv kosmickém pravu spravnim.%® Princip technologické neutrality nafizuje, Ze by si tviirce
legislativy nemél ,,vybirat vitéze* v soutézi mezi alternativnimi technologiemi. O tom, které
technologie se plosné rozsifi, by méli podle tohoto principu primarné rozhodovat mechanismy
trhu, protoze tim se zabezpeci ndkladové nejefektivnéjsi feSeni. I ptes celou fadu vyhrad, které
byly vii¢i principu technologické neutrality v obecné roviné vzneseny,® nagel tento princip své
uplatnéni 1 v predpisech kosmického prava spravniho. Pro demonstraci tohoto tvrzeni 1ze uvést
znéni preambule portugalské upravy zr. 2019, kterd se vyslovné k principu technologické
neutrality hlasi. Portugalsky normotviirce tady objasiiuje, ze jeho zdmérem bylo vytvofit pravni
ramec pro povolovani kosmickych ¢innosti, ktery bude technologicky neutralni, tj. bude moci
byt beze zmén aplikovan i ve vztahu k tém technologiim, které jsou v dob¢ jeho pfijeti teprve
ve stadiu vyvoje — ptikladem mohou byt nanosatelity. Princip technologické neutrality tedy cili
nejenom na vytvofeni transparentnich a rovnych podminek, ale také na stabilitu a
ptredvidatelnost pravniho tadu.

IV. SKICA KOSMICKEHO PRAVA SPRAVNIHO

Ukolem kosmického prava spravniho je vytvofit transparentni podminky pro vyuZivani
kosmického prostoru prostiedky vnitrostdtniho prava. V této souvislosti si je ovSem nutno
polozit otdzku, kterou pravni materii kosmické pravo spravni zahrnuje. Nejedna se pfitom o
otazku ryze akademickou.®® Odpovéd na tuto otdzku méa vyznam i pro legislativni ¢innost v této
oblasti, kterd musi vymezit, které pravni vztahy maji byt novymi pfedpisy o kosmickych
¢innostech pro futuro upraveny.

Je mozné konstatovat, Ze vSechny evropské vnitrostatni Gpravy, které byly ve zkoumané
oblasti pfijaty, zahrnuly zakladni komponenty, vymezené Sofijskou modelovou osnovou — tj.
rezZim povolovani, trvalého dohledu, rezim registrace a odpovédnostni rezim, vcetné
obligatorniho pojisténi. Tyto upravy soucasné upravuji i1 ustanoveni, tykajici se povinnosti
drzitelt povoleni v maximalné moZné mife minimalizovat kosmicky odpad. Rezim povolovani
je v téchto upravach vzajemné provazan s rezimem odpovédnosti drzitele povoleni za Skody
zptisobené kosmickymi objekty. Zadatel o povoleni je na strané jedné povinen k zadosti o
povoleni realizace kosmickych ¢innosti piedlozit doklad o sjedndni pojisténi, na stran¢ druhé
je povinen zajistit pojisténi své odpoveédnosti po celou dobu trvani svého opravnéni. Absence
pojisténi je pfitom divodem, ktery vede k odnéti povoleni pfisluSnym orgédnem.

61 Decreto-Lei n.° 16/2019, de 22 de janeiro, ¢l. 8.4.

62 Gesetz vom 5 Oktober 2023 iiber die Genehmigung von Weltraumaktivititen und die Registrierung von
Weltraumgegenstinden, ¢l. 6.1.b.

6 Srov. THOMPSON, M. The Neutralisation of Harmony. The Problem of Technological Neutrality, East and West. In:
Boston University Journal of Science & Technology Law, ro¢. 18, ¢. 2, 2012, s. 303 — 342.

64 Srov. GREENBERG, B. Rethinking technology neutrality. In: Minnesota Law Review, ro¢. 100, ¢. 4, 2016, s. 1495 — 1562.

8 Srov. MARCHISIO, S. Lezioni di diritto aerospaziale. Ostia: D’ Anselmi Editore, 2000, s. 4. Srov. také VON DER DUNK,
F. National Space Law. In: LECLERC, T (ed): Space law. Legal Framework for Space Activities. London: ISTE/Wiley &
Sons, 2023, s. 49 — 50 a BALLARINO, T., BUSTIL S. Diritto acronautico e spaziale. Milano: Giuffré Editore, 1988, s. 20.
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Soucasné plati, Ze vnitrostatni legislativa mize ve vztahu k urcitym kosmickych ¢innostem,
realizovanym ve vefejném zajmu (napi. védecké, vyzkumné a vzdélavaci Cinnosti) stanovit
odlisné podminky pro obligatorni pojisténi. Tato vzajemnd vazba mezi povolovacim rezimem
a rezimem odpovédnosti za Skody je v pravu znama i z jinych tprav, které reaguji na vysoce
nebezpecné technologie, napi. z oblasti jaderného prava. Uvedené oblasti pravnich vztahtu
muzeme oznacit jako kosmické pravo spravni stricto sensu.

Skutec¢nosti ovSem je, pravni vztahy, ke kterym bude v budoucnu dochazet pti vyuzivani
kosmického prostoru, jsou daleko Sir$i. Na kosmicky sektor bude dopadat rezim zadavani
vefejnych zakdzek stim, Ze fada zahrani¢nich pravnich uprav tuto problematiku tradi¢né
zatazuje do oblasti spravniho prava. Tak je tomu zejména ve Francii a v Italii. Z tohoto diivodu
bude i uprava zadavani vetfejnych zakazek v oblasti vyzkumu a vyuzivani kosmu v téchto
jurisdikcich chapana jako kosmické pravo spravni largo sensu.®® Obdobné je tomu u predpisi,
upravujicich oblast kosmického vyzkumu a vzdélavani v této oblasti. I tyto predpisy budou
patfit do kosmického prava spravniho largo sensu. Vnitrostatni zakony o kosmickych
¢innostech tuto problematiku systematicky neupravuji, resp. zakotvuji jenom nckteré dilci
nastroje za ucelem podpory vyzkumnych technologii (napt. zjednodusené povolovaci procesy,
zvlastni rezim obligatorniho pojisténi atd.). Na tomto misté lze jeSt€ zminit 1 pravni Upravu
nakladani se zbozim dvojiho uziti, ktera ma pro kosmické technologie také klicovy vyznam.

V. SHRNUTI

Dne 1. tnora 2025 nabyla U¢innosti nova slovenska pravni tprava realizace Cinnosti v
kosmickém prostoru. Stejné jako je tomu v ptipadé Gprav, piijatych v poslednim desetileti v
jinych statech Evropy, i drtiva vétSina ustanoveni®’ nového slovenského zékona patti bezesporu
do oblasti spravniho prava. Piijeti této nové pravni Gpravy je souCasné piileZitosti k tomu
tematizovat spravu kosmickych ¢innosti jako nové etablovanou soucéast prava spravniho
(kosmické pravo spravni), které reaguje na dynamicky technologicky rozvoj v kosmickém
primyslu. Jeho cilem je vytvofit ve vazb& na mezinarodné-pravni upravu pravni vztahy mezi
statem na stran¢ jedné a nestatnimi subjekty na stran€ druhé€, coz umozni efektivni, bezpecné a
udrzitelné vyuzivani kosmu. Vyvoj kosmického prava spravniho je pohanén technologickymi
inovacemi a zavadénim novych kosmickych technologii, zejména malych sateliti a
nanosatelitli. Soucasné je vyvoj tohoto odvétvi siln€ ovlivnén internacionalizaci a vzajemnym
ovliviiovanim jednotlivych pravnich fada. Pravé s ohledem na tyto faktory miZzeme mluvit o
tom, Ze existuje do urcité miry homogenni odvétvi kosmického prava spravniho v Evropé.

Zavérem lze uvést, Ze diskuse o principech a povaze kosmického prava spravniho nema

vyluéné akademicky charakter. Je dileZitd 1 pro legislativni aktivity v této oblasti. To plati
zejména v zemich, jakymi jsou Ceské republika, které vlastni vnitrostatni upravu kosmickych
¢innosti zatim nemaji. V obou statech bylo ovSem pfijeti vlastni vnitrostatni upravy jiz
avizovano v narodnich kosmickych strategiich. Na tomto misté€ 1ze konstatovat, Ze obsah téchto
budoucich vnitrostatnich uprav bude dan nasledujicimi determinanty:

1. promitnutim zavazki statu, plynoucich z mezindrodniho prava vetejného,

2. relevanci bude mit i text Sofijské modelové osnovy, ktery vymezuje zékladni komponenty
vnitrostatni upravy kosmickych cinnosti (povoleni ¢innosti v kosmickém prostoru,
registrace kosmickych objektli, odpovédnost za Skody a regresni pravo statu),

3. relevantni bude také obsah jinych zahrani¢nich Gprav v evropském prostoru,

8 Srov. TATI, E. L’ innovation procurement nel settore spaziale: L’ Outer Space Law alla prova della new space economy.
In: Munus. Rivista giuridica dei servizi pubblici, ro¢. 14, €. 1, 2024, s. 47 — 97.

Zakon ¢. 378/2024 Z. z., o regulacii vesmirnych aktivit ma celkem osmnact paragrafii. Z toho §§ 3 az 8 se vénuji povoleni
¢innosti v kosmickém prostoru (udéleni povoleni, jeho odnéti, zméné a jeho zaniku), §§ 9 az 10 registraci, § 12 spravnimu
dohledu a § 13 spravnimu trestani.

67
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4. klicovym bude pro budouci pravni upravu podoba ptipravované unijni upravy ¢innosti v
kosmickém prostoru. Soucasné je tieba konstatovat, ze celd fada stati jiz své vnitrostatni upravy
vydala, aniZ by obsah unijni upravy znala.

KLiCOVA SLOVA
Kosmické pravo spravni; nova kosmicka éra; kosmické cinnosti; chytrd mésta; pravni
komparatistika
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ZENY NA PALUBE: TRANSPOZICIA SMERNICE
O ZLEPSENI RODOVEJ VYVAZENOSTI

WOMEN ON BOARD: TRANSPOSITION OF THE
DIRECTIVE ON IMPROVING GENDER BALANCE

Maria Havelkova®
https://doi.org/10.33542/S1C2025-1-03

ABSTRACT

To enhance gender balance in management and decision-making and to address increasing
disparities between member states, Directive No. 2022/2381 on improving gender balance
among directors of listed companies was adopted in November 2022. This paper analyzes
whether the Act on Certain Measures Related to the Management of Listed Companies fully
transposes the Directive, with particular emphasis on the incorporation of sanction
mechanisms. Additionally, the author examines the justification and appropriateness of gender
balance regulations in limited companies within the Slovak Republic, drawing on
interdisciplinary foreign studies and collected data on the gender composition of governing
bodies in the affected listed companies. The paper concludes by identifying shortcomings in the
transposition process, formulating de lege ferenda recommendations, and proposing key future
steps for both legal research and practice.

ABSTRAKT

S cielom podporit rodovi vyvazenost' v riadeni a rozhodovani, ako aj eliminovar prehlbujiice
sa rozdiely medzi clenskymi Staty, bola v novembri 2022 prijata smernica ¢ 2022/2381
0 zlepSeni rodovej vyvdzenosti medzi riadiacimi pracovnikmi kotovanych spolocnosti. Tento
prispevok analyzuje, ¢i Zdkon 0 niektorych opatreniach v suvislosti s riadenim kotovanych
spolocnosti uplne transponuje Smernicu, a t0 s osobitnym akcentom na zakotvenie sankcnych
mechanizmov. Autorka dalej skuma odévodnenost a primeranost prdavnej reguldcie rodovej
vyvazenosti v obchodnych spolocnostiach vV podmienkach Slovenskej republiky, pricom
vychddza z interdisciplindrnych zahranic¢nych studii a zo zozbieranych dat 0 rodovom zloZeni
riadiacich orgdanov dotknutych kotovanych spolocnosti. V zavere prispevku su identifikované
nedostatky transpozicie, formulované odporucania de lege ferenda a navrhované dualsie
nevyhnutné kroky v oblasti pravnej vedy, ale aj praxe.

I. UVOD?

Koncom roka 2024 bol prijaty zakon ¢. 300/2024 Z. z. 0 niektorych opatreniach v suvislosti
s riadenim kotovanych spolo¢nosti (d’alej len ,,Zakon®). Zvoleny nazov iba malo napovie 0 jeho
obsahu. Vystiznejsie je oznacenie Smernice, ktora je tymto Zakonom transponovana: Smernica
EP a Rady EU ¢.2022/2381 z 23. novembra 2022 o zlepSeni rodovej vyvazenosti medzi
riadiacimi pracovnikmi kotovanych spoloc¢nosti a suvisiacich opatreniach (d’alej len
,,Smernica”). Jej cielom je zabezpecit' uplatiovanie zasady rovnosti prilezitosti pre zeny a

JUDr., PhD., Univerzita Komenského v Bratislave, Pravnicka fakulta, Bratislava, Slovenska republika

Comenius University Bratislava, Faculty of Law, Bratislava, Slovak Republic.

Tento prispevok je podporeny Agenturou na podporu vyskumu a vyvoja na zdklade Zmluvy ¢. APVV-20-0436 “Nova
pravna uprava spravneho trestania”.
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muzov® a dosiahnut’ vyvéaZenejsie zastipenie oboch pohlavi medzi riadiacimi pracovnikmi
kétovanych spoloénosti.*

V Plane legislativnych uloh Vlady SR zjanuara 2024 sa eSte hovori o navrhu zakona
0 zlepseni rodovej vyvazenosti pracovnikov kotovanych spoloénosti.>  Napokon
do medzirezortného pripomienkového konania (dalej len ,,MPK”) predlozilo navrh
Ministerstvo spravodlivosti Slovenskej republiky (dalej len ,,MS SR”), pod vyznamovo
neutralnym nazvom, &im bolo vyhovené pripomienke Konferencie biskupov Slovenska,® Ze
pojem rod nie je v naSom pravnom poriadku definovany.

Legalna definicia pojmu rod skuto¢ne absentuje. Slovensky pravny poriadok pozna iba
pojem pohlavie a medzi pojmami rod (ang. gender) a pohlavie (ang. sex) prakticky nerozlisuje.
Napriek tomu bude v tomto prispevku na niekol’kych miestach uprednostnené pouzitie pojmu
rod,” okrem pripadov, ked’ st citované pravne predpisy.

Impulz k vedeckému sktimaniu vzbudil predovsetkym § 8 navrhu Zakona, v ktorom bola
za nedodrzanie informacnej povinnosti navrhovana penazna sankcia vo vyske od 500 do 1 000
EUR. V kontexte toho, Ze tento Zakon sa vztahuje na akciové spolocnosti s verejne
obchodovate'nymi akciami s roénym obratom asponi 50 milionov EUR a minimalne 250
zamestnanymi osobami, sa takto nizka penazna pokuta nejavi ako ucinna, primerana
a odradzujuca sankcia, ako vyzaduje ¢l. 8 bod 1 Smernice. Po vyhodnoteni pripomienok, ktoré
v ramci MPK uplatnili Ministerstvo prace, socidlnych veci a rodiny Slovenskej republiky (d’alej
len ,MPSVaR SR*) a Ministerstvo dopravy SR, doslo k zvyseniu hornej hranice pokuty na
100 000 EUR. Avsak sti¢asne bola eliminovana spodna hranica sadzby a uloZenie pokuty bolo
podmienené predchadzajucou vyzvou na dodatocné odstranenie protipravneho stavu.
S ohl'adom na to, ze subjekty, ktoré mdzu niest’ zodpovednost’ za porusenie tohto Zakona, st
spolo¢ensky vyznamné obchodné spolo¢nosti s vysokym obratom, méze povodny navrh vysky
sankcie indikovat, Ze Slovenska republika nepovazuje prijatie tejto pravnej regulacie za
potrebné a Ziaduce.

Prirodzene tak vznikaji otazky ohl'adom oddvodnenosti primeranosti regulacie rodovej
vyvazenosti v kdtovanych spoloénostiach a potreby takejto regulacie v kontexte slovenského
pravneho poriadku. Preto sa tito Studia zameriava na proces prijatia Smernice, a o mu
predchadzalo, vplyvu rodového zlozenia riadiacich orgdnov na vykon obchodnych spolo¢nosti
a zahrani¢né sktisenosti s implementaciou rodovych kvot. Primarnym cielom tejto Studie je
analyzovat' doslednost’ transpozicie a sulad Zakona s poziadavkami, ktoré vyplyvaja
zo Smernice. Na zaklade stanoveného ciel’a $tiidie, bola formulovana prva hypotéza.

1. Zakon uplne transponuje Smernicu o rodovej vyvdzenosti.

V nasledujiicom kroku je dolezité skumat’, ¢i na slovenskom trhu vobec pdsobia kotované
spolo¢nosti, na ktoré by sa mala nové reguldcia vzt'ahovat’ a v pripade ak ano, aké je rodové
zloZenie ich riadiacich organov. Na zéklade tychto vyskumnych otazok bola formulované druha
hypotéza.

2. V podmienkach Slovenskej republiky existuje odovodnend poziadavka pre pravnu
reguldciu rodovej vyvazenosti v kotovanych spolocnostiach.

3
4

Recital ¢. 7 Smernice.

Clanok 1 Smernice.

5 Plan legislativnych uloh V1ady SR na rok 2024. LP/2023/726. [online]. [cit. 2024-08-01]. Dostupné na: https://www.slov-
lex.sk/legislativne-procesy/SK/LP/2023/726.

Blizsie pozri: Pripomienka ¢. 5. Vyhodnotenie pripomienok vznesenych v ramci MPK. LP/2024/175. [online]. [cit. 2024-
08-01]. Dostupné na: https://www.slov-lex.sk/legislativne-procesy/-/SK/dokumenty/LP-2024-175.

Zatial’ ¢o pohlavie predstavuje biologicku kategdriu, rod oznacuje socialne vykonstruované pohlavie, teda subor vlastnosti,
ktoré spolo¢nost’ spaja so Zenami a muzmi. Co spolo¢nost’ chépe ako muzské alebo Zenské totiz nevyplyva z biologickej
podstaty jednotlivcov, ale je historicky, spoloensky a kultirne podmienené. Bliz§ie pozrii HAVELKOVA, B.:
Feminismus, Gender a Pravo. In: SIMACKOVA, K., HAVELKOVA, B., SPONDROVA, P. (eds.): Muzské pravo. Jsou
préavni pravidla neutralni? Praha: Wolters Kluwer, 2020, s. 7.
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Téma rodovej rovnosti, pripadne rodovych kvot sice v poslednom obdobi rezonuje
v médiach, ¢i vo vyrokoch politikov, avsak v slovenskej pravnej vede sa téma objavuje iba
sporadicky. Z pohladu pravnej filozofie sa problematike venuju Berdisova® a Soltys.®
Z historického hladiska postavenie zien v slovenskej advokacii spracovali Gajdosova
a Kerecman.!® Pravne otazky postavenia Zien rezonujii najmi v oblasti pracovnopravnych
vztahov,!! antidiskrimina¢ného praval? a uplatiiovania pozitivnych opatreni.'® Problematiku
prijatia predmetnej Smernice z hladiska korporaénej doktriny spracovala Mrazova.'* No
nad’alej je téma rodovych kvét v kontexte slovenskej pravnej vedy vysoko originalna, pricom
tento prispevok ma potencial byt’ prinosom nielen pre vedecku obec, ale aj pre subjekty, ktorych
sa reguldcia tyka, resp. méze sa tykat v nasledujucich rokoch. Téma je spracovana
interdisciplinarne, ked’ze okrem prepajania odvetvi eurdpskeho, spravneho, financného
a obchodného prava, st predmetom Studie aj zdroje z oblasti ekondmie, psychologie, sociologie
a manazmentu.

V nasledujtcej kapitole je skiimana potreba a primeranost’ takejto regulacie, analyzované
relevantné vedecké Stidio a prezentované skusenosti SO zavddzanim rodovych kvot
Vv zahrani¢nych jurisdikciach. V tretej kapitole sa citatel'stvo oboznami s obsahom Smernice
a okolnostami, ktoré predchadzali jej prijatiu. V stvrtej kapitole je vyhodnocovany proces
transpozicie do slovenského pravneho poriadku a identifikované subjekty, ktorym z novej
pravnej upravy vznikaji povinnosti. V zavere su prezentované nedostatky transpozicie,
formulované odporti¢ania de lege ferenda a navrhované d’alSie nevyhnutné kroky v oblasti
pravnej vedy, ale aj praxe.

Ked'ze tato problematika je v podmienkach Slovenskej republiky nova nielen v kontexte
navrhovanej pravnej Upravy, ale aj vedeckého spracovania, z metodologického hladiska bolo
nevyhnutné v prvom kroku analyzovat’ zahrani¢na vedecku literaturu, europsku a slovenské
legislativu. S cielom identifikovat” kotované spolocnosti, na ktoré sa nova pravna uprava
vztahuje, boli abstrahované Statistické tdaje z informacnych systémov. Prvky empirie
spocivajii vo vlastnom zbere a spracovani kvantitativnych dat, ktoré sledujt, ¢i zlozenie
riadiacich organov dotknutych kotovanych spolocnosti koreSponduje s poziadavkami
Smernice. Prispevok obsahuje tiez komparaciu S pravnymi poriadkami inych ¢lenskych Statov,
a to najma pokial’ ide o nastavenie sankénych mechanizmov.

II. KPOTREBE PRAVNEJ REGULACIE RODOVEJ VYVAZENOSTI
V OBCHODNYCH SPOLOCNOSTIACH

Zatial ¢o po mnohé storocia tvorili pravidla a podielali sa na procesoch riadenia
a rozhodovania takmer vylu¢ne muzi, Zeny na formovani spolo¢nosti participuju iba priblizne
jedno storocie. Za pomerne kratke obdobie nastal zrejmy progres, ktory je maskovacou siet'ou
nad hlbokou priepast’'ou, ktora deli spolocnost’ od dosiahnutej skuto¢nej rodovej rovnosti bez

8 BERDISOVA, L.: Kopernikovsky obrat cez feministicku tedriu prava. In: Pravny obzor, ro¢. 105, &. 5, 2022, s. 405 — 419,

9  SOLTYS, D.: Pri(r)u¢ka pravneho feminizmu. Kogice: Pravnicka fakulta UPJS, 2022, 533 s.

10 GAJDO§OVA, M., KERECMAN, P.: Prvé zZeny v slovenskej advokacii. Bratislava : VEDA, 2015, 320 s.

11 TRELOVA, S.: Rovnaké zaobchadzanie so Zenami a muzmi. Osobitné pracovné podmienky tehotnych Zien a matiek v
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rodovo orientovaného obt’aZovania a nasilia, rozdielov v odmenovani, odliSného zaobchadzania
na pracovisku a nedostato¢nej reprezentacie v politike, biznise, médiach, vede a vyskume.

Podl'a svetového ekonomického fora je rodova medzera uzatvorend len na 68,5 %, pricom
prave v oblastiach ucasti na politickom a hospodarskom zivote je problém s dosiahnutim
rodovej rovnosti osobitne signifikantny.'® V pripade, ak sa neprijmi Ziadne nové opatrenia,
rodova parita sa v Eurépe o¢akava najskor v roku 2090.1°

V EU pozorujeme nérast poétu vysokokvalifikovanych Zien, o om sved&i skutoénost’, Ze aZ
60 % o0sdb, ktoré dosahuje vysokoskolské vzdelanie su Zeny.!” Uvedené plati aj pre Slovensku
republiku, kde v roku 2023 ziskalo bakalarsky alebo magistersky titul za absolvovanie Stadia
v dennej forme na verejnej vysokej $kole 25 492 osob, z toho 60,5 % Zien.'® Nedostatotné
zastipenie zien v orgadnoch rozhodovania a riadenia je preto premarnenou prilezitostou pre
spoloCensky rozvoj azaroven plytvanim potencidlom zenskych talentov a investicii
do vzdelania.

1. Vplyv rodovej vyvazenosti v riadiacich organoch obchodnych spolo¢nosti

Zahrani¢né vyskumy sa uz vyse dvadsat’ rokov venuju vplyvu rodovej diverzity v riadiacich
organoch na inovdcie a kvalitu rozhodovania, priCom postupnd implementacia rodovych kvot
Vv jednotlivych krajinach zaujem vedeckych timov este viac posilnilo.

Prvym Statom, ktory zaviedol rodové kvoty v riadiacich organoch velkych spolo¢nosti este
v roku 2005, bolo Nérsko. Na tato zmenu spodiatku negativne reagoval akciovy trh,'® obchodné
spolo¢nosti?® a skepticizmus k zavadzaniu kvot prejavili aj samotné Zeny.?! Norsky priklad
ukazal, ze obavy z nedostatku kvalifikovanych zien neboli opodstatnené, ked’ze kvoty viedli
k obsadeniu riadiacich pozicii Zenami s este vys$ou kvalifikaciou nez mali ich predchodkyne.??

V stadii z roku 2013 sa riaditelia spolo¢nosti zapojeni do riadenych rozhovorov zhodli
na pozitivnom vplyve diverzity v riadiacich organoch. Av§ak mnohi mali problém artikulovat
preco je tomu tak.?® Autorky tejto $tidie tvrdia, Ze to moze byt’ spdsobené neochotou otvorene
diskutovat’ o rozdieloch medzi rodmi a mensinami. Preukazate'né rozdiely medzi Zenami
a muzmi vSak existuji v roznych oblastiach. Z tych, ktoré maju vyznam pri riadeni vel'kych

spolo¢nosti, mozno spomenut’ nizsiu ochotu riskovat’ na strane zien,?* ¢&i sklony k vyssiemu

15 GLOBAL GENDER GAP REPORT 2024, World Economic Forum, s. 5. [online]. [cit. 2024-07-31]. Dostupné na:
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Journal of Corporate Finance, ro¢. 60, 2020, s. 11.
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sebavedomiu,? vratane CastejSieho precefiovania svojich schopnosti a vedomosti na strane
muzov.?® Aj preto je, na ceste k spradvnemu rozhodnutiu, tak vel'mi dolezita diverzita v riadeni.

Stadia z roku 2003 venovana vplyvu diverzity v riadiacich organoch na finanéné vysledky
preukdzala, ze pritomnost’ Zien ma pozitivny efekt na hodnotu spolo¢nosti. Zaujimavé ale je, Ze
tento efekt sa prejavil iba v krajinach, ktoré sa priblizuju k dosiahnutiu rodovej parity
v spolo¢nosti, napr. vo Svédsku. Naopak, Vv §tatoch ako Cina alebo India pritomnost’ Zien
v riadeni nemala na finanéné vysledky spolo¢nosti Zziaden vplyv.?’

Zvysenie zastupenia zien v manazmente moze byt tiez odpoved’ou na o¢akavany nedostatok
talentov v Europe. Spolo¢nosti, ktoré maju tri a viac zien v poziciach vysokého manazmentu,
dosahuju lepsie vysledky vo vsetkych kritériach firemnej excelentnosti v porovnani s tymi, kde
zeny vriadeni uplne absentuju. AvSak pritomnost’ iba jednej Zzeny v riadiacom orgéane
nepreukdzala viditelny efekt.?

V podmienkach Slovenskej republiky sa vplyv rodovej diverzity v riadiacich organoch
na zisk spolo¢nosti pokusili preskumat’ Mitkova a PSenak. Avsak konStatovali, ze zastupenie
zien v riadiacich organoch je v SR tak poddimenzované, Ze hypotézu nebolo mozné overit,
kedze az v polovici zo sto skimanych obchodnych spoloénosti Zeny tiplne absentovali.?®

2. Implementacia rodovych kvét v riadiacich organoch obchodnych spolocnosti

Hoci st rodové kvoty v slovenskej spoloénosti ¢asto kritizované a odmietané,*° vo svetovom
kontexte sa nejedna o novy fenomén. Priekopnikom v zavadzani rodovych kvot v riadiacich
organoch obchodnych spolo¢nosti je Norsko, ktoré uz pred dvoma desatrofiami zakotvilo
minimalne 40 % zastipenie muzov aj Zien v riadeni v§etkych obchodnych spolo¢nosti s verejne
obchodovatelnymi akciami.®! Tato legislativa vyrazne zvysila podiel Zien v riadiacich
organoch, ktory sa z povodnych 4 % v roku 2002 vy$plhal na 40 % v roku 2019. K uspechu
pravdepodobne prispela pomerne prisna sank¢na politika, ked” po niekol’kych kolach varovani
mohli prislu$né organy pristipit az k zruseniu spolo¢nosti.®? K uplatneniu takto prisnej sankcie
vSak v praxi neprislo, o moZze svisiet’ S tym, Ze viaceré spolo¢nosti radSej zmenili pravnu
formu.®

Belgicko sa stalo prvym ¢&lenskym $tatom EU, ktory v roku 2011 zaviedol povinnost
zabezpecit’ aspont 33 % zastipenie zien a muzov vo vSetkych koétovanych spolocnostiach, ale
tiez vSetkych spolo¢nostiach s majetkovou ucast'ou statu. Rovnako ako v Norsku, aj v Belgicku
nasledovalo vyznamné zvySenie zastipenia zien, z 8,2 % Vv roku 2008 na takmer 37,5 % v roku
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2022.%* Tento trend nasledovalo Taliansko, ktoré postupne zvysilo poziadavky z 20 na 40 %,
pricom zaviedlo aj pomerne prisne sankcie Vo forme penaznych pokut az do vysky 1 000 000
EUR.*® Rakusko zaviedlo v roku 2018 povinnost’ zabezpe¢it' aspont 30 % zastipenie Zien a
muzov v spolo¢nostiach s viac ako 1 000 zamestnancami a S aspon Sest’¢lennym riadiacim
organom. V roku 2020 tato hranicu zvysili na 40 %.%

Este pred prijatim Smernice stihli tvrdé kvoty zaviest vo Franctzsku, Holandsku,
Portugalsku, Grécku a v Spolkovej republike Nemecko. Vo vietkych &lenskych §tatoch EU,
ktoré zaviedli pravne zaviazné kvoty este pred ucinnostou Smernice, doslo k rychlejSiemu
narastu zastipenia zien v riadiacich orgadnoch v porovnani s ¢lenskymi Statmi, ktoré zaviedli
mikké kvoty (napr. Spanielsko, Pol'sko a Svédsko),”” resp. k zavedeniu kvot zatial’ nepristapili
(Bulharsko, Cyprus, Ceskéa republika, Estonsko, Chorvatsko, Mad’arsko, Malta, Rumunsko
a Slovenska republika).®® V krajinach s pravne zaviznymi kvotami tvorili Zeny v roku 2022
vyse 38 % clenov riadiacich organov najvicsich kotovanych spolo¢nosti, zatial’ ¢o v krajinach
s makkymi opatrenia to bolo len 31 %. V ¢lenskych $tatoch, ktoré neprijali ziadne opatrenia,
dosahovalo zastipenie Zien iba nie¢o cez 17 %.%° Prave prehlbujuce sa rozdiely medzi
¢lenskymi §tatmi st hlavnym dovodom pre potrebu regulacie na eurdpskej trovni. Skusenosti
s neucinnost'ou tzv. méakkych kvot hovoria v prospech pravne zaviaznych opatreni a zakotvenia
vymozite'nych sankcii.

I11. SMERNICA O PODPORE RODOVEJ VYVAZENOSTI: PROCES PRIJATIA

A OBSAH

Rovnost’ medzi zenami a muZmi je zakladnou hodnotou Eurdpskej Unie,*® ktora sa uz
desatrocia usiluje eliminovat’ nerovnosti a podporovat’ rovnaké prilezitosti medzi Zenami
a muzmi,*! a to predovietkym v oblasti zamestnanosti a odmetovania.*?

Druha vlna feminizmu, pre ktori bolo priznaéné heslo ,,0s0bné je politické,*® viedla
k rozmachu pravnej regulacie upravujiicej postavenie Zien v spolo¢nosti, pricom Rada EU uz
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% DE VITA, L., MAGLIOCCO, A.: Effects of gender quotas in Italy: a first impact assessment in the Italian banking sector.
In: International Journal of Sociology and Social Policy, ro¢. 38, ¢. 7/8, 2018, s. 673.

% Women in Leadership Positions. Federal Chancellery Republic of Austria. [online]. [cit. 2024-08-14]. Dostupné na:

https://www.bundeskanzleramt.gv.at/en/agenda/women-and-equality/gender_equality_in_the_labour_market/women-in-

leadership-positions.html.

Spanielsko ete v roku 2017 predstavilo mékké kvéty pozadujice od velkych akciovych spolo&nosti 40 % zastiipenie oboch

rodov. Aviak, na rozdiel od Nérska, namiesto sankcii Spanielska vlada iba prislibila pre kooperujiice spoloénosti

zvyhodnenie pri uchadzani sa o verejné zakazky. Tato regulacia svoj ciel’ nenaplnila, pravdepodobne aj z dovodu, ze vlada

sl'ub uprednostiovat’ firmy s rodovo vyvazenym predstavenstvom nedodrzala. Blizsie pozri: MATEOS DE CABO, R.,

TERJESEN, S., ESCOT, L., GIMENO, R.: Do ‘soft law’ board gender quotas work? Evidence from a natural experiment.

In: European Management Journal, ro€. 37, €. 5, 2019, s. 622.

% VELDMAN, A.: Gender Quota for Corporate Directors: a Task for the European Union? The Revival of the Directive on
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40 Clanok 6 Zmluvy o EU.

4. Clanok 153 ods. 1 pism. i) Zmluvy o fungovani EU.

42 Clanok 23 Charty zikladnych prav EU.

4 SOLTYS, D.: Pri(r)u¢ka pravneho feminizmu. Kogice: Pravnické fakulta UPJS, 2022, s. 57.
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od 70. rokov minulého storoia prijimala smernice a odporicania na podporu rovného
zaobchadzania,* rovnakych prileZitosti a pozitivnych opatreni v prospech zien.*®

V druhej polovici 90. rokov nastavil Sudny dvor EU mantinely pozitivneho konania
apotvrdil jeho zlugitelnost so zasadou nediskriminicie.*® Zaciatkom nového tisicrocia
prevzala iniciativu Eurdpska komisia, ktora v roku 2010 prijala Chartu Zien*’ a v Stratégii pre
rodovi rovnost na roky 2020 — 2025 stanovila ciel’ dosiahnut’ rodovo rovnopravnu Eurdpu.*®
Znacna rodova medzera v$ak, napriek preukazateInému pokroku, pretrvava najma v oblasti
riadenia a rozhodovania. V roku 2021 zastavali Zeny iba nieco cez 30 % pozicii vo vrcholnych
organoch velkych kotovanych spolo¢nosti, pricom na predsednickych stolickach sedelo iba 8,5
% zien.*®

Na evidentné vycCerpanic mikkych prostriedkov (soft measures) reagoval Eurdpsky
parlament, ktory v roku 2011 apeloval na obchodné spolo¢nosti, aby do roku 2015 dosiahli
aspont 30 % zastupenie Zien V riadiacich organov a tento podiel zvysili na 40 % do roku 2020.%°
Zaroven vyzval Komisiu, aby Vv pripade nedostato¢nej reakcie obchodnych spolo¢nosti,
pripravila do roku 2012 navrh pravneho predpisu stanovujiice kvoty. Dosiahnutie konsenzu
na prijati Smernice medzi ¢lenskymi $tatmi vSak trvalo d’al§ich desat’ rokov.

1. To najdoleZitejSie ¢o Smernica prinasa

Primarnym cielom Smernice je zabezpecit dosledné uplatiiovanie zdsady rovnosti
prilezitosti pre Zeny a muzov, pricom nejde o kvoty zavadzajiuce neodovodnené zvyhodnenie
zien, ale 0 snahu dosiahnut’ rodovt paritu. V praxi sa nova regulaciu prejavi najmé, hoci nie
vylucéne, v prospech zien. Ide vsak iba o korekciu neziaduceho stavu, ktory je sposobeny
dlhodobym opominanim a marginalizaciou Zien.

Smernica sa vztahuje na velké kétované spolocnosti so sidlom v ¢lenskom State, ktorych
akcie su prijaté na obchodovanie na regulovanom trhu Vv asponi jednom z ¢lenskych Statov.
Spolocnost’ si¢asne musi zamestnavat’ najmenej 250 osob a dosahovat’ rocny obrat aspon 50
miliénov EUR alebo celkovi ro¢nt stivahu vo vyske minimalne 43 milionov EUR.

Regulacia sa zameriava vyhradne na verejne kotovanych spolo¢nosti, ked’ze maji vyznamny
hospodarsky vplyv, st viditeI'né a maja potencial ovplyviiovat’ cely trh. Tieto spolo¢nosti ¢asto
nastavuju Standardy, a preto sa da oCakavat’, ze ich postupy si osvoja aj iné typy spolo¢nosti.
Navyse, vzhl'adom na ich verejny charakter je intervencia odovodnend verejnym zdujmom,>!
ked’ze vel'ké korporacie majii vyrazny dosah na spoloéenské a hospodarske procesy.>?
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European and Comparative Law, ro¢. 22, ¢. 1, 2015, s. 60.
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1.1 Ciele stanovené Smernicou a d’alSie vyplyvajtce povinnosti

Clanok 5 Smernice uklad &lenskym §tatom povinnost’ zabezpeéit', aby kotované spoloénosti
dosiahli do 30. juna 2026 jeden z dvoch ciel'ov:

a) najmenej 40 % pozicii nevykonnych riadiacich pracovnikov bude zastavat’ menej
zastipené pohlavie,

b) najmenej 33 % vSetkych riadiacich pozicii, vratane vykonnych a nevykonnych, bude
zastavat’ menej zastupené pohlavie.

Tieto povinnosti sa, pochopitelne, budu vztahovat iba na kotované spolocnosti, ktoré
uvedené kvoty este nedosiahli. Na naplnenie cielov st ¢lenské Staty povinné upravit' vyber
kandidatov na riadiace pozicie, pri¢om kritéria musia byt’ jasné, zrozumitel'né a neutralne.>

V sulade s¢l. 6 bod 3 Smernice ma mat’ netspeSny kandidat pravo na spristupnenie
informacii ohl'adom kvalifikaénych kritérii, objektivneho komparativneho posudenia
kandidatov na zaklade tychto kritérii a Specifickych dovodov, ktoré viedli k vynimoénému
uprednostneniu kandidata, ktory nie je prislusnikom menej zastipeného pohlavia.

Okrem uvedenych opatreni, musia ¢lenské Staty zabezpecit', aby kotované spolo¢nosti raz
ro¢ne poskytli prislusnym orgdnom tidaje 0 rodovom zastupeni vo svojich vrcholnych organoch
s rozliSenim medzi vykonnymi a nevykonnymi riadiacimi pracovnikmi a prijatych opatreniach
na dosiahnutie cielov. Tieto udaje musia byt zaroven zverejnené na webovej stranke
spolocnosti. Navyse, ak kotovand spolocnost’ ciele nedosiahne, musi tiez vysvetlit dovody
a predlozit’ komplexny opis opatreni, ktoré uz prijala alebo planuje prijat na ich splnenie.
Clenskym §tatom tiez vznika povinnosti uverejnit a pravidelne aktualizovat zoznam
kétovanych spolo¢nosti, ktoré stanovené ciele dosiahli.>*

Clenské 3taty tiez musia zaviest' Gi¢inné, primerané a odradzujuce sankcie uplatnitelné pre
pripad porusenia vnutrostatnych predpisov prijatych na zaklade Smernice. V ¢l. 8 Smernica ako
priklady potencialnych sankcii uvadza penazné pokuty a moznost’ stidneho organu zrusit’ alebo
vyhlasit’ za neplatné rozhodnutie 0 vybere riadiacich pracovnikov. KIacové je, ze sankcie
nemozno uloZit' za samotné nedosiahnutie ciel’a, teda za nesplnenie kvot.>

IV. TRANSPOZICIA SMERNICE DO SLOVENSKEHO PRAVNEHO PORIADKU

Predmetom tejto kapitoly je transpozicia Smernice v podmienkach Slovenskej republiky.
Naprie¢ kapitolou budi tiez uvedené priklady z inych &lenskych $tatov, predovietkym z Ceske;j
republiky. Zameranie na Cesku republiku je odovodnené tym, Ze taktie ide o &lensky §tat bez
doterajSej regulacie Vvtejto oblasti, aobe krajiny zvolili minimalisticky pristup, ked
transponovali Smernicu iba v nevyhnutnom rozsahu. Slovenska republika takyto pristup
zdovodiluje absenciou vnutroStatnej reguléacie, ktora by sledovala rovnaky ciel’ a praktickych
vzorov v satkromnom aj verejnom sektore. V dovodovej sprave sa uvadza, ze bez praktickej
skiisenosti nie je mozné prijat’ prisnejsie pravidla nez tie, ktoré uréuje Smernica.>®

Ako bolo uvedené v uvode, Slovenskéa republika sa rozhodla pre vypracovanie nového
Zakona 0 niektorych opatreniach suvisiacich s riadenim kétovanej spolo¢nosti, ktorého nazov
nenapovie, ¢o je jeho obsahom. Pre porovnanie, Ceska republika zvolila cestu novelizacie

58 Blizdie pozri: MRAZOVA, Z.: Rodové vyvazenost vo vrcholovych organoch kétovanych spoloénosti — nedtandardny zasah

europskeho zédkonodarcu? In: NesStandardné legislativne zdsahy Statu v neStandardnych situdciach. Pocta profesorovi
Milanovi Duricovi. Banska Bystrica: Belianum, 2024, s. 285.
5% (Cl. 7 bod 1 a 2 Smernice.
% Blizgie k obsahu Smernice pozri: HAVELKOVA, M.: Vyznam novej smernice o rodovej vyvaZenosti. In: Bratislavské
pravnické forum 2024: pracovné a zivotné podmienky Zien v 21. storo¢i. Bratislava: Univerzita Komenského v Bratislave.
Pravnicka  fakulta UK, 2024, s. 18 anasl. [online]. [cit. 2024-12-18]. Dostupné  na:
https://www.flaw.uniba.sk/fileadmin/praf/\Veda/Konferencie_a_podujatia/BPF/2024/BPF_2024 _pracovne_pravo.pdf.
Dévodova sprava k navrhu zékona o niektorych opatreniach stivisiacich s riadenim kotovanej spolocnosti. VSeobecna Cast’.
S. 2. [online]. [cit. 2024-08-15]. Dostupné na: https://www.slov-lex.sk/legislativne-procesy/-/SK/dokumenty/LP-2024-
175.
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viacerych relevantnych predpisov.®’ Slovensky Zakon negativne vymedzuje subjekty, na ktoré
sa Smernica nevztahuje, aaj to iba odkazom na nariadenie EU.%® Pre lepsiu prehladnost
a zaruku pravnej istoty by bolo vhodné zahrnat legalnu definiciu priamo do pravneho predpisu,
podobne ako to robi éesky navrh novely zdkona o podnikani na kapitalovom trhu.%

V Slovenskej republike st akciové spolo¢nosti zaloZené na dualistickom principe,®°
s predstavenstvom ako vykonnym organom a nevykonnou dozornou radou. V § 4 Zakona st
alternativne zakotvené oba cicle, a teda, Ze kdtovana spolo¢nost’ zabezpeci, aby a) prislusnici
menej zastipené¢ho pohlavia zastavali najmenej 40 % pozicii nevykonnych riadiacich
pracovnikov, t. j. ¢lenov dozornej rady, alebo b) prislusnici menej zastipeného pohlavia
zastavali najmenej 33 % vsetkych pozicii riadiacich pracovnikov, t. j. vSetkych ¢lenov
predstavenstva aj dozornej rady. Z uvedenej formulacie je zrejmé, Ze vyber ciela je ponechany
na samotné spoloc¢nosti.

Smernica v ¢l. 10 ¢lenskym $tatom odporaca, aby ako organ zodpovedny za propagaciu,
analyzu, monitorovanie a podporu rodovej vyvazenosti uréili na zaklade Smernice EP a R
¢. 2006/54/ES o vykonavani zasady rovnosti prileZitosti a rovnakého zaobchadzania s muzmi
azenami vo veciach zamestnanosti a povolania. V podmienkach SR je tymto organom
Slovenské narodné stredisko pre l'udské prava, no Zakon predmetni kompetenciu zveruje
MPSVaR SR, pricom dévodova sprava neobsahuje blizsie zdovodnenie tejto volby. V Ceskej
republike bude pravomoc rozdelend medzi dva subjekty, a to Ceskd narodnua banka (d’alej len
,CNB*) a Urad vlady Ceskej republiky. Odovodnené je to tym, Ze uZ aj v sGéasnosti CNB
vykonava dohl'ad na bankami, pripadne inymi licencovanymi subjektmi, napr. pokial’ ide
0 uplatiiovanie politiky roéznorodosti. V pripade subjektov, ktoré nepodnikaji na zaklade
povolenia alebo licencie CNB, bude kompetencia zverena Uradu vlady CR, pretoZe je gestorom
transpozicie predmetnej Smernice.

Priebeh legislativneho procesu potvrdil vyznam MPK, ked’ boli odstrdnené nielen
legislativno-technické nedostatky, ale aj zasadné deficity (ako az nepochopitel'ne nizka peniazna
sankcia) a doplnené niektoré opomenuté ustanovenia. Prikladom je napr. chybajuca tzv. sunset
clause, ktora je, v pripade regulacie stanovujucej pozitivne opatrenia, kI'i¢ova. V sulade
so zasadou proporcionality by totiz mali byt’ stanovené ciele Casovo obmedzené a zostat’ u¢inné
len dovtedy, kym nebude dosiahnuty udrzatelny pokrok.5

1. Navrhované sankéné mechanizmy

Dévodmi pre prijatie zdviznej regulacie na urovni EU boli jednak narastajiice rozdiely
naprie¢ Clenskymi Statmi a tieZ nedostato¢na efektivita tzv. makkych opatreni. Smernica preto
vyZaduje, aby ¢lenské Staty zakotvili G€inné, primerané a odradzajuce sankcie a zabezpecili
administrativne a sudne postupy. Je dolezité zdoraznit’, Ze cielom regulécie nie je sankcionovat’
nedosiahnutie kvantitativnych cielov pre zastipenie Zien a muzov medzi riadiacimi

57 Konkrétne buda novelizované tri relevantné zakonné predpisy, a to zékon ¢&. 256/2004 Sb. o podnikani na kapitalovém trhu,

zakon €. 198/2009 Sb. o rovném zachazeni a o pravnich prostfedcich ochrany pted diskriminaci a o zméné nekterych
zakont (antidiskrimina¢ni zakon) a zékon ¢. 99/1963 Sb. obcansky soudni fad.

Nariadenie Komisie (EU) &. 651/2014 zo 17. jina 2014 o vyhlaseni uréitych kategorii pomoci za zluéitelné s vniitornym
trhom podl’a ¢lankov 107 a 108 Zmluvy (U. v. EU L 187, 26. 6. 2014) v platnom zneni.

Ustanovenie § 134n ods. 1 navrhu zadkona kterym se méni zékon ¢. 256/2004 Sb. o podnikani na kapitalovém trhu, ve znéni
pozdéjsich piedpist.

80 PATAKYOVA, M.: § 191 [Predstavenstvo ako riadiaci a $tatutarny organ spolognosti]. In: PATAKYOVA, Maria a kol.
Obchodny zakonnik. 1. vydanie. Bratislava: C. H. Beck, 2022, s. 872, marg. ¢. 2.

Dtvodova sprava. V1adni navrh zakona, kterym se méni zakon ¢. 256/2004 Sb. o podnikani na kapitadlovém trhu, ve znéni
pozdéjsich predpist, a dalsi souvisejici zdkony v souvislosti s podporou vyvazeného zastoupeni zen a muzi ve vedoucich
organech nékterych emitentd. s. 26-27. [online]. [cit. 2024-08-14]. Dostupné na: https://www.zakonyprolidi.cz /monitor/
7854307/eurlex.

Recital 54 Smernice.
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pracovnikmi. Sankcie maju byt podla ¢l. 8 Smernice uplatnitelné v pripade poruSenia
ustanoveni podla ¢l. 5 ods. 2 a v nalezitom pripade ¢lankov 6 a 7 Smernice. Sankcie by sa mali
vztahovat' aj na nesplnenie povinnosti poskytnut informacie neuspesnému kandidatovi
a informacnt povinnost’.

Zakon vsak limituje sankcie iba na nesplnenie informaénej povinnosti obsiahnutej v § 7.
To znamend, ze ¢l. 8 Smernice nie je transponovany Uplne, pretoze sankcie sa nevzt'ahuju
na neposkytnutie informacii neuspesnému kandidatovi a porusenie ustanovenia podl’a ¢l. 5 ods.
2 Smernice. Naopak, ¢esky navrh transpozicie pocita s moznost'ou vyvodenia zodpovednosti
za priestupok nielen v pripade nesplnenia informaénej povinnosti, ale tiez v pripade nezvolenia
jedného z dvoch cielov rodovej vyvazenosti a neposkytnutia informacii neuspesnému
kandidatovi.

P6vodny navrh sankcie vo vyske od 500 do 1 000 EUR bol primarnym podnetom pre hlbsie
skumanie tejto problematiky. K zvySeniu hornej hranice na 100 000 EUR prislo aZ na zaklade
pripomienok uplatnenych v MPK. Stcasne vS$ak bola eliminovana spodna hranica sadzby
a doplnend povinnost MPSVaR SR najskor vyzvat’ na dodato¢né splnenie povinnosti. Navyse,
pokutu mozno ulozit’ do jedného roka odo dia, kedy k poruseniu informac¢nej povinnosti doslo,
¢o je vzhladom na priemerna dizku spravnych konani v oblasti spravneho trestania neobvykle
kratka lehota. Na druht stranu, povinné subjekty musia informa¢nu povinnost’ plnit’ raz ro¢ne,
¢o mdze byt zdovodnenim pre stanovenie rocnej prekluzivnej lehoty.

V kontexte inych pravnych tiprav sa pokuta do 100 000 EUR javi ako primerana. V Ceskej
republike moze pokuta dosiahnut’ az 1 000 000 K¢, ¢o predstavuje takmer 40 000 EUR.
V Taliansku moéze byt, po predchadzajucej vyzve, uloZzena pokuta od 100 000 do 1 000 000
EUR®® a v Grécku hrozi pokuta az 3 000 000 EUR.%* Okrem penaznych pokut siahli ¢lenské
Staty aj po inych druhoch sankcii. V Rakusku, Francuzsku, Holandsku a Spolkovej republike
Nemecko su vymenovania novych ¢lenov organov Vrozpore so zakonom povazované
za neplatné. V Belgicku mdze prislusny organ pozastavit’ vSetky financné a iné¢ vyhody pre
¢lenov predstavenstva (napr. odmeny). Niektoré staty zaviedli eskalujice sankcie. Prikladom
je Portugalsko, kde st nekooperujuce spolo¢nosti najskor varované, nasledne “umiestnené
na ¢iernu listinu” (named and shamed) a nakoniec pokutované. ®° Je ddlezité zdoraznit, Ze
transpoziciu Smernice doteraz oficialne oznamilo iba Sest’ Clenskych Statov — Spolkova
republika Nemecko, Francuzsko, Chorvatsko, Taliansko, Litva a aj Slovensko.% Preto sa este
mozu sankéné mechanizmy Vo vysSie spominanych ¢lenskych §tatoch menit’.

2. Bude sa mat’ nova reguliacia na koho vzt’ahovat’?

Ked'Ze predkladatel’ sa rozhodol pre transpoziciu minimélnych poziadaviek, novy Zakon sa
bude vztahovat' iba na kotované spolocnosti s obratom nad 50 mil. EUR as aspon 250
zamestnanymi osobami. KI'icovou otazkou tak je, ¢i na slovenskom trhu pdsobia takéto vel'ké
spolo¢nosti, a ak ano, aké je rodové zlozenie ich riadiacich organov. Z analyzy vplyvov
na podnikatel'ské prostredie prilozenej k Zakonu vyplyva, ze predkladatel’ identifikoval dva
subjekty, a to na zaklade datasetu spolo¢nosti kotovanych na Burze cennych papierov
v Bratislave a datasetu vel'kych podnikov dostupného na webovom portali finstat.sk.

Na zéklade vlastného zistovania vSak bolo identifikovanych azZ Sest’ kotovanych spolo¢nosti,
na ktoré sa bude reguldcia vztahovat, a d’alSie tri spoloCnosti, ktoré¢ potencidlne moézu

8 DEL PRETE, S., PAPINI, G., & TONELLO, M.: Gender quotas, board diversity and spillover effects. Evidence from
Italian banks. In: Journal of Economic Behavior & Organization, ro¢. 221, 2024 s. 151.

6 DENIS, E.: Enhancing gender diversity on boards and in senior management of listed companies. In; OECD Corporate
Governance Working Papers, ¢. 28, 2022, s. 7.

8 DENIS, E.: Enhancing gender diversity on boards and in senior management of listed companies. In: OECD Corporate
Governance Working Papers, €. 28, 2022, s. 12.

8 Dostupné na: https://eur-lex.europa.eu/legal-content/SK/NIM/?uri=CELEX:320221.2381. [cit. 2024-12-19].
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stanovené kritéria spifat’ v blizkej budticnosti. Na rozdiel od predkladatela boli totiZ
zohl'adnené aj slovenské spolo¢nosti kotované na burzach v inych clenskych §tatov, napr.
naburze vo VarSave alebo v Prahe. Informacie o obrate spolo¢nosti boli abstrahované
z webového portélu finstat.sk a rodové zlozenie organov bolo analyzované na zaklade tidajov
dostupnych v obchodnom registri.

Tabul’ka 1: Rodové zlozenie riadiacich organov kétovanych spolo¢nosti povinnych podl'a nového Zakona.

Dozorna rada Predstavenstvo
(1. ciel’) + dozorna rada
(2. ciel)
« pocet Triby v Pocet
SEKTOR BURZA  pocet Zien / ien / roku 2023 ¢ 7ch osob
celkovy (40) .~ (33) vmil EUR zamestnanych os6
N celkovy
pocet % ) %
< pocet
¢lenov M
¢lenov
cestovny ruch  Bratislava 1/9 11,11 2/12 16,7 136 1000 — 1999
financie Bratislava 1/6 16,7 1/11 9,1 695 500 - 999
financie Bratislava 2/9 22,2 4/15 26,7 237 3000 — 3999
technologie Var$ava 0/4 0 0/8 0 60 250 — 499
stavebnictvo  Bratislava 0/3 0 1/6 16,7 101 250 — 499
potravinarstvo  Bratislava 1/3 33,3 2/6 33,3 52 250 — 499

Zdroj: Vlastné spracovanie na zaklade verejne dostupnych tidajov k 28.08.2024.

Koétovana spolocnost’, na ktoru sa nova regulacia vzt'ahuje, ma na vyber z dvoch alternativ.
Moze si stanovit’ ciel’, Ze prislusnici menej zastiipeného pohlavia budu zastavat’ najmenej 40 %
pozicii v dozornej rade alebo najmenej 33 % pozicii v dozornej rade a predstavenstve. Pohl'ad
na Tabulku 1 naznacuje, Ze ani jedna spoloénost’ zatial’ nespiiia prvy ciel’, ked’ze Zziadna z nich
nedosahuje 40 %. Avsak po zohl'adneni priloh k Smernici a k Zakonu, podl'a ktorej postacuje,
ak v trojclennej dozornej rade je asponi jedna osoba menej zastipeného pohlavia, mozno
konstatovat, Ze prvy ciel spifia jeden zo Siestich relevantnych subjektov.®” Rovnaka spolo¢nost’
ako jedina spiia aj druhy ciel. Mozno tak konstatovat’, Ze aspoii jeden z alternativnych cielov
spiiia iba jedna zo Siestich identifikovanych spolo&nosti.

Z medzirocného porovnania zloZenia riadiacich organov sa javi, ze niektoré spolo¢nosti uz
stihli reagovat’ na prijatie Smernice, ked” sa v dvoch spolo¢nostiach zvys$ilo zastipenie Zien
v dozornych radach z 0 na 1. ZloZenie predstavenstiev sa v priebehu roka zmenilo iba v jednej
spolo¢nosti, a to prave v tej, ktora momentalne ako jedina spiiia oba ciele.

Skutoc¢nost’, ze sa pravna reguldcia v slovenskom prostredi dotyka iba zopar subjektov,
nijakym spdsobom neznizuje jej dolezitost a potrebu. Navyse, ako vyplyva z Tabulky 2,
katalog tychto subjektov sa bude pravdepodobne rozsirovat' s rastom trzieb alebo poctu
zamestnanych osob kotovanych spolocnosti.

67 Priloha &.1 Smernice a Priloha ¢&. 1 navrhu Zakona.
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Tabulka 2: Rodové zloZenie riadiacich organov kétovanych spolocnosti s potencidlom sa v blizkej budiicnosti
stat’ povinnymi subjektmi podl'a nového Zakona.

Dozorna rada Predstavenstvo
(1. ciel’) + dozorna rada
(2. ciel)
N Trzby v <
- t
SEKTOR  BURZA podet Zien / e roku2023 POl
celkovy  (40) . (33) vmil. EUR yeh 059
N celkovy
pocet % N 9
M pocet
¢lenov b
¢lenov
kovovyroba Praha 1/3 33,3 1/4 25 76 150 - 199
chémia Bratislava 4/6 66,6 5/10 50 16 150 - 199
strojarstvo Bratislava 0/3 0 0/6 0 10 100 - 149

Zdroj: Vlastné spracovanie na zaklade verejne dostupnych tidajov k 28.08.2024.

V. ZAVER

Cielom prijatej Smernice je dosiahnut’ vyvazené zastipenie Zien a muzov v riadiacich
organoch o0sobitne hospodarsky vyznamnych obchodnych spolo¢nosti, atym korigovat
podreprezentaciu zien v riadiacich a vykonnych funkciach. K zavedeniu rodovych kvot
na urovni EU prispeli zistenia o prehlbujucich sa rozdieloch medzi ¢lenskymi $tatmi, ktoré
uz k regulacii pristapili, a tymi, ktoré v tejto oblasti eSte nepodnikli ziadne kroky. Slovenska
republika patri do druhej skupiny, pricom z komunikovanej pozicie je zrejmé, Zze regulaciu
formou Smernice nepovazuje za potrebni1,%® ¢o sa tiez prejavuje zakotvenim iba minimalnych
poziadaviek a nadvrhom neprimerane nizkej pokuty, ktora bola zvySena az v ramci MPK.

Po analyze Smernice a Zakona moZno konStatovat’, Ze hypotéza ,,Zdakon uplne transponuje
Smernicu 0 rodovej vyvdzenosti““ nebola verifikovana, ked’Ze niektoré povinnosti formulované
v Smernici v Zakone uplne absentuju. Slovensky Zakon neobsahuje povinnost oznamit
stanovené vyberové kritéria, ale iba rodové zloZenie riadiacich organov a prijaté opatrenia
na dosiahnutie vyvazenosti. Za zasadny nedostatok mozno povazovat’ limitovanie moznosti
uloZenia sankcie iba na nesplnenie informaénej povinnosti obsiahnutej v § 7 Zakona. Clanok 8
Smernice je tak transponovany neuplne, ked’Zze neumoznuje sankcionovanie neposkytnutie
informécii na zaklade ziadosti neuspesného kandidata. NavySe, podl'a Zakona, nie je mozné
sankcionovat’ poruSenie ustanovenia podla ¢l. 5 ods. 2 Smernice, ked’ze to je premietnuté
do § 10 ods. 2 Zakona, a preto sa nait moznost’ uloZenia sankcie nevzt'ahuje.

Za porusenie informacnej povinnosti mohla byt podl'a povodného navrhu Zakona uloZena
pokutu iba v rozmedzi od 500 do 1 000 EUR, pricom vyska pokuty nebola predkladatel'om
nijako odévodnena. V Kontexte toho, Ze subjektmi spravneho deliktu m6zu byt iba kdtované
spolo¢nosti s obratom nad 50 milionov EUR, nemozZno hovorit’ o primeranej sankcii, na ¢o
v MPK poukazalo viacero Ustrednych organov Statnej spravy. Nasledne doslo k podstatnému
zvySeniu hornej hranice pokuty na 100 000 EUR. Za limit v§ak mozno povazovat’, Ze Zakon sa
obmedzuje iba na moznost’ uloZenia peniaznej pokuty. Mnohé ¢lenské Staty zvolili aj iné druhy
sankcii, ktoré maju potencial byt’ i¢innejSie a odradzujucejsie. Napriklad, uverejnenie subjektu
na ,.Ciernej listine* alebo moznost’ pozastavit’ finanéné a iné vyhody pre ¢lenov riadiacich
organov.

V zaujme doslednej transpozicie by preto, v kontexte uvah de lege ferenda, malo dojst’
k zakotveniu povinnosti oznamit’ vyberové kritéria a K rozsireniu moznosti ulozit pokutu
aj za poruSenie povinnosti vyplyvajiacich z § 5 ods. 5 a § 10 ods. 2 Zakona.

8 Dostupné na: https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=424539 [cit. 2024-09-11].
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Dovodovéa sprava neuvadza zdovodnenie, preco bola kompetencia vykonavat dohlad
zverend prave MPSVaR SR. Uvedené sa nejavi ako optimalne rieSenie, pretoze az tretina
kotovanych spolo¢nosti, ktoré budu podlichat’ novej regulacii, st subjekty finan¢ného trhu, nad
ktorymi dohl'ad vykonava Narodna banka Slovenska. Ta uz, vzmysle § 25 ods. 11 zakona
¢. 483/2001 Z. z. 0 bankach v zneni neskorSich zmien, dohliada nad dodrziavanim povinnosti
zaviest’ politiku na podporu rozmanitosti, ktora ma, prirodzene, aj rodovy rozmer. Preto je
neucelné, aby bola obdobnd kompetencia zverena uplne inému dohladovému organu. Pre
porovnanie a inspiraciu de lege ferenda, v Ceskej republike nad subjektmi finanéného trhu
vykonava dohl'ad CNB, zatial’ ¢o na ostatné kétované spoloénosti dohliada Urad vlady CR.

V tvode bola formulovana aj druha hypotéza: ,,V podmienkach Slovenskej republiky existuje
odovodnena pozZiadavka pre pravau regulaciu rodovej vyvdzenosti v kotovanych
spolocnostiach. “ Predmetna hypotézu bola potvrdena na zaklade troch kl'icovych argumentov.
Tym prvym je preukdzany pozitivny vplyv vyvazeného rodového zlozenia zahranicnymi
vedeckymi $tudiami a skusenostami inych Statov. Druhym je zistenie, Ze na slovenskom trhu
posobi minimalne Sest’ subjektov, na ktoré sa nova pravna regulacia bude vzt'ahovat. A tym
tretim je skuto¢nost, Ze aspoti jeden z uréenych cielov spiiia iba jedna zo Siestich kétovanych
spoloc¢nosti.

Zavadzanie kvot uz tradi¢ne sprevadzaji obavy podnikatel'ského prostredia z nedostatku
vysoko kvalifikovanych zien a z nadbyto¢nych nakladov. Skusenosti z krajin, ktoré kvoty
zaviedli este pred nadobudnutim Uc¢innosti Smernice, vSak preukazuju, ze tieto obavy su
neodovodnené. Pritomnost’ zien v riadeni vyznamne zlepSuje vykonnost’ riadiacich organov,
najmé pokial’ ide o znizenie podstupovania nadmerného rizika a zlepSenie Gctovnej a trhovej
vykonnost’ spolo¢nosti. Dosiahnutie rodovej vyvazenosti je tak nielen v spolo¢enskom zdujme,
ale aj zaujmom konkrétnych podnikatel'skych subjektov.

Na Uplny zaver je potrebné zddraznit’, Ze iba transpozicia minimalnych poZziadaviek
Smernice nesta¢i. Zahrani¢né Stidie ukazuju, Ze vyrovnané zastiipenie muzov a zien sice ma
pozitivny efekt na vykonnost’ riadiacich organov, avSak iba v krajinach s vy$§im indexom
rodovej rovnosti. Navyse, na pozore sa tiez treba mat’ pred nepotizmom. Vyskum z Malajzie
totiz preukazal, Ze mnohé spolo¢nosti dosiahli 30 % kvoéty tym, Ze do riadiacich organov zvolili
matky, manzelky, ¢i svokry majoritnych akcionarov.%®

Na prijatie zakona by mali nadvdzovat propagacné a osvetové aktivity, ked’ze prieskum
Institatu pre verejné otazky z roku 2020 ukazal, ze 60 % respondentiek, ale iba 30
% respondentov, povazuje zastupenie zien v riadiacich organoch velkych firiem
za nedostato¢né.”

Rovnako doélezité je rozvijat komplexné programy na podporu a rozvoj profesionalnej
kariéry. Slovenska republika by sa nemala spoliehat’ iba na aktivity podnikatel'ského prostredia,
¢i neziskového sektora, ale mala by iniciativne ponukat Specializované skolenia
a mentoringové programy. Za tymto cielom nemusi MPSVaR SR ,,vymyslat’ koleso®, ale
inSpirovat’ sa vie V Clenskych S$tatoch, ktoré maju pozitivne skusenosti s fungujucimi
podpornymi programy, ako je Spanielsko, ¢ Lotyssko.”

Vzhl'adom na skepticizmus, ktory prijimanie rodovych kvot sprevadza, je potrebné novu
pravnu regulaciu podopriet vedeckymi faktami. Doteraz bola na Slovensku realizovana iba

8 CHEN, V., WELSH, M., CHEONG, M. F.: Gender diversity on Malaysian corporate boards: a law and social movements
perspective. In: Journal of Law and Society, ro€. 49, ¢. 1, 2022, s. 25.

0 BUTOROVA, Z., GYARFASOVA, O.: Politicka participacia zien na Slovensku 2020. Kde sme, kam smerujeme?

Bratislava: Institat pre verejné otazky — Nadacia Hannsa Seidela, 2020, s. 34.

Directorate-General for Justice and Consumers (European Commission), Report on gender equality in the EU, 2024, s. 46.

[online]. [cit. 2024-08-23]. Dostupné na: https://www.gender-sti.org/wp-content/uploads/2024/03/2024-report-on-gender-

equality-in-the-EU.pdf.
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jedna $tadia skamajuca vplyv rodovej diverzity v riadiacich organoch na zisk obchodnych
spolo¢nosti. Autori vSak museli priznat’, ze k vysledku sa im nepodarilo dopracovat, a to prave
z dovodu vyznamne poddimenzovaného zastipenia Zien v riadiacich organoch.”? Preto je
potrebné, aby sa v tejto oblasti aktivizovala slovenskd pravna veda, ato za nevyhnutnej
spoluprace s vedcami a vedkyiami z inych vednych disciplin.

KLUCOVE SLOVA
rodova vyvazenost, Kkoétovana spolo¢nost, transpozicia smernice, administrativnopravne
sankcie
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Gender Balance, Listed Company, Directive Transposition, Administrative Sanctions
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ABSTRACT

The topic of this article is the legal regulation of the monetisation of collateral in insolvency
proceedings under Czech law. The emphasis is on the initiator of the monetisation. In
connection with a major amendment to the insolvency law, with effect from 1 June 2019, there
has been a change in the view on the issue of the person entitled to initiate the monetisation of
the collateral within the framework of the instalment plan. In recent months, there has been a
trend, unknown until then, of insolvency courts ordering insolvency administrators to monetise
secured assets, even against the will of secured creditors. This article presents readers with
both the current background of the legislation and attempts to point out the lines of
argumentation justifying or refuting the possibility of such a procedure.

ABSTRAKT

Tématem predkladaného Cclanku je pravni uprava zpenézovani predmetu zajisténi v
insolvencnim Fizeni dle cCeské pravni upravy. Duraz je kladen na iniciatora zpenézovani. V
souvislosti s velkou novelou upadkového prava doslo s ucinnosti od 1. cervna 2019 ke zmené v
nazirani na problematiku osoby oprdavnéné iniciovat zpenézeni predmétu zajisténi v ramci
oddluzeni plnénim spldtkového kalendare. V poslednich mésicich dochazi k trendu do té doby
neznameému, ze insolvencni soudy, i proti viili zajistenych véritelii, ukladaji insolvencnim
spravcum zajistény majetek zpenezovat. Tento clanek prindsi ctendrum jak dosavadni
vychodiska pravni upravy, tak se snazi poukazat na argumentacni smery ospravedlnujici i
naopak vyvracejici moznost takového postupu.

I. INTRODUCTION

This article deals with the issue of deciding on the monetisation of a registered secured
creditor's collateral in the context of the current debt relief regime under the Czech Bankruptcy
Act.? Despite the fact that the Insolvency Act has been in force in the Czech Republic since 1
January 2008, the issue of the secured creditor's powers in the case of a debt relief resolved by
insolvency has only arisen with the amendment to the Insolvency Act effective as of 1 June
2019,% which has changed the existing view of the secured creditor's power to decide whether

! JUDr., Palacky University in Olomouc, Faculty of Law, Olomouc, Czech Republic

Univerzita Palackého v Olomuci, Pravnicka fakulta, Olomouc, Ceska republika.

2 Act No. 182/2006 Coll., the Act on Bankruptcy and Methods of its Resolution (Insolvency Act).

3 Act No. 31/2019 Coll., Act amending Act No. 182/2006 Coll., on bankruptcy and methods of its resolution (Insolvency
Act), as amended, Act No. 120/2001 Coll., on bailiffs and enforcement activities (Enforcement Code) and on amendments
to other acts, as amended, Act No. 6/2002 Coll, No. 312/2006 Coll., on insolvency administrators, as amended, and Act
No. 296/2017 Coll., amending Act No. 99/1963 Coll., the Code of Civil Procedure, as amended, Act No. 292/2013 Coll.,
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and under what conditions to monetise the collateral.

Until the adoption of the amendment just described, only the secured creditor was entitled
to initiate the monetisation of the collateral, regardless of the value of the collateral. The above
rule applied to instalment plan debt relief. In the case of debt relief in the form of monetisation
of assets, it was also a secured creditor, but only on the condition that there were no other
sufficient assets that would enable unsecured creditors to satisfy 100% of their claims.
However, with the entry into force of the amendment to the Insolvency Act made by Act No.
31/2019 Coll., the content and naming of the individual methods of solving the debt relief has
changed. There is still a separate debt relief only by monetisation of the asset, for which the
rules have not changed, except for the rule that the object of the security is always monetised if
the secured creditor does not request that the secured property not be monetised and at the same
time the other assets are sufficient to fully satisfy the unsecured creditors or the secured claim
clearly exceeds the value of the collateral* and as a second way of solving debt relief, debt relief
by fulfilling the installment plan combined with the realisation of assets. In connection with the
second variant, a question arose that is the subject of this article, namely who is entitled to
decide on the realisation of the collateral. Whether it is still only the secured creditor or whether,
if other conditions are met, it may be someone else.

The problem described above has significant implications for the rights of secured creditors,
both domestically and in cross-border insolvencies. This is linked to globalisation in legal
relations and therefore to international trade. International relations are not exempt from the
problems associated with the insolvency of one of the contracting parties. It often happens that
a creditor has to pursue its claim against a debtor in foreign insolvency proceedings. This is
usually the case if the debtor's main economic interests are located in another EU Member State.
In the case of legal persons, this is most often the registered office, and in the case of natural
persons, the place of permanent residence.® However, insolvency proceedings also acquire a
cross-border character if the debtor is the owner of real estate that is the subject of insolvency
proceedings outside the centre of main interests and is located in another country.® For entities
from EU Member States, the situation is to some extent alleviated, at least as regards the need
to be informed of the insolvency of a partner in another Member State and the possibility of
using a standardised form to assert their claims in foreign insolvency proceedings.” However,
this is essentially the end of any facilitation for creditors. As Article 7 of the European
Regulation makes clear, insolvency proceedings are governed by the rules in force in the State
which has opened the insolvency proceedings. It is therefore essential for creditors to know the
law applicable in the state where the insolvency proceedings are pending. This also affects
creditors whose claims are favoured by the fact that they can be satisfied out of specific assets
of the debtor (secured creditors). The opening of insolvency proceedings in another EU Member
State does not affect the substantive rights of creditors over the debtor's assets.® t is a rule that
plays an essential role in the system of financing and protection of significant and, in particular,
institutionalised creditors. It is therefore a matter of protecting the good faith of creditors that

on Special Court Proceedings, as amended, and some other acts.

4 Cf. § Section 408 (3) of the Insolvency Act:,,The property used as collateral is monetized by the insolvency administrator
after approval of debt relief by monetization of the assets, unless the secured creditor requests that this property not be
monetized, and the monetization of the other property results in full satisfaction of the claims of unsecured creditors or the
secured claim clearly exceeds the value of the collateral.

5  For the purposes of this paper, it is not necessary to elaborate on the question of the debtor's main economic interests, so
this concept will not be discussed further.

6 SPROGE, D.: The Debtor’s Property Selling in the Cross-Border Insolvency Proceedings. In: Economics and Culture,
2016, vol. 13, no. 1, DOI: https://doi.org/10.1515/jec-2016-0010, p. 76.

7  Cf. Article 55 of Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency
proceedings (,,Regulation™).

8 Cf. Article 8 of the Regulation.
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their security will continue to be governed by the same law under which it was created even if
insolvency proceedings are opened in respect of the debtor's assets in another State.® In the light
of what has just been described, the question of the authority to decide on the fate of the subject
of collateral is not only national, but also international in the case of foreign creditors. A well-
functioning credit system without adequate protection of the collateral associated with such
credit is unthinkable.!® The property constituting the subject-matter of the collateral can only
be property owned by the debtor.! In such a case, it is subject to the effects of the insolvency
rules in the lex fori concursus State. In the case of insolvency proceedings under the Czech
Insolvency Act, it is overwhelmingly property located in the Czech Republic and subject to
Czech law. In view of the above, the author believes that the conclusions will also be of benefit
to foreign readers dealing with insolvency proceedings.

The methods of interpretation of legal norms, grammatical interpretation, teleological
interpretation and historical interpretation were mainly used in the treatment of the issues
studied. The method of comparison and description was also used. The starting point for the
use of research methods was the analysis of the basic concepts, i.e. debt settlement by instalment
plan, debt settlement by realisation of assets and debt settlement by instalment plan with
realisation of assets. The author draws on an analysis of relevant case law, commentary and
journal literature as well as relevant legal provisions. At the same time, however, it must be
noted that even with regard to the fact that the presented article concerns a relatively new issue
that has only arisen through new legislation since June 1, 2019, it is not an area that has been
significantly elaborated so far.

From the examined sources, it can be concluded that there are two conflicting views as to
whether, according to the current insolvency regulation, only the secured creditor may decide
on the monetisation of the collateral or whether someone else may do so. One imaginary camp,
represented by the majority of insolvency courts and the literature, is inclined to the conclusion
that the monetisation of the collateral should always take place if there is a potential for surplus
that could accrue to unsecured creditors. In such a case, the monetisation should take place even
without the secured creditor's instruction or even against his will. The second imaginary camp
is represented with regard to their interests by debtors and secured creditors, who, on the other
hand, proceed from the conclusion that it is still the secured creditor who is the only one to
initiate the monetisation of the collateral. The arguments of both sides are analysed in this
article, with the author leaning towards one of them at the end.

The article focuses exclusively on the area of the non-liquidation method of solving a
debtor’s bankruptcy*?, namely, the repayment of the debtor’s debt by an instalment plan with
the monetisation of the property, which currently represents the vast majority of all insolvency
proceedings in the Czech Republic.®® Despite the fact that the Insolvency Act also allows legal
persons (non-business) to apply for debt relief,** the absolute majority of all applications for
debt relief are filed by natural persons.’® They are, in fact, targeted for insolvency to enable
them to return to a proper life, to escape the grey zone in which they do not contribute in any
way to the running of the state through their taxes while also relieving them of the burden of

9 BELOHLAVEK, A., J. Evropské a mezinarodni insolvenéni fizeni: Nafizeni Evropského parlamentu a Rady (EU) &.
2015/848 o insolvenénim tizeni. Komentat. Praha: C. H. Beck, 2020, p. 277.

10 OCHOCINSKA, K.: Creditors' and Third Parties' Rights In Rem under European Union Regulations and the UNCITRAL
Legislative Guide on Insolvency Law. In: Comparative Law Review, vol. 27, 2021, DOI 10.12775/CLR.2021.015, p. 355.

11 SPRINZ, P.- NOVOPACKY, L.: (Strastiplna cesta zajisténého véfitele k vydani vytézku zpen&zeni v konkursu. In Pravni
rozhledy, 2019, vol. 27, no. 22, p. 763.

12 Cf. e.g. SMOLIK, P.: Oddluzeni v pravnim #ddu CR. 1st. edition 2016. Praha: C. H. Beck, 2016, p. 11.

13 Cf. e.g. https://www.insolcentrum.cz/analyzy/.

14 HASOVA, J. - MORAVEC, T. Insolvencni fizeni. 2nd edition. Praha; C. H. Beck, 2018, p. 225.

15 The author, as an insolvency trustee, has not yet encountered a corporate debt relief in his 12 years of practice.

https://doi.org/10.33542/S1C2025-1-04 39


https://doi.org/10.33542/SIC2025-1-04

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 13.2025, No.1

their debts.

For the purpose of clarity and better orientation of the reader in the issue discussed, the
author will first describe the individual methods of debt settlement, given that currently, debtors
can be subject to debt settlement under two valid legal frameworks. The reader will thus be able
to gain a better insight into the conditions under which the claims of secured creditors are
satisfied.

I1. LEGISLATION IN FORCE UNTIL 31.5.2019
1. Debt relief by instalment plan

The legislation of the Insolvency Act in force from 1 January 2008 to 30 May 2019 provides
for two methods of debt settlement by debtors®’ Debt relief can take place either simply by
fulfilling the instalment plan or by monetising the asset. In accordance with Section 402(3) and
(5) of the Insolvency Act, the creditors themselves may decide on the method of solving the
insolvency, and may vote for one of the variants of the method of solving the debt relief.!® That
is, either for debt relief by fulfilling the instalment plan or for debt relief by monetising the
assets. If they resign from this (or none of the variants obtains the necessary majority), the
creditors must accept the debt relief solution in the form determined by the insolvency court.
However, the law does not provide any binding rules that court should follow. However, it can
be inferred that it should take into account the fastest and highest possible satisfaction of
creditors in its decision.

In the case of an instalment plan, the debtor retains their assets, which remain part of the
estate or are acquired after the approval of the instalment plan. An exception, and a sui generis
sanction, is the situation where the debtor, either intentionally or negligently, fails to disclose
certain assets in the insolvency petition. In such cases, even undisclosed assets are subject to
realisation after the approval of the insolvency arrangement. Another exception to the rule that
the debtor's assets are not monetised in this form of debt relief, but not of a punitive nature, is
the case where the debtor acquires new assets by gift, inheritance, ineffective legal act or any
other extraordinary income after the approval of debt relief in this form.® In such instances, the
debt relief is carried out through successive payments made as deductions from the debtor’s
income, which are used exclusively to repay the claims of unsecured creditors. The final
satisfaction level of creditors is thus dependent not on the debtor’s assets but on their income,
whether from employment, pension, business, or contributions from third parties (including

16 E.g. the Explanatory Report to Act No. 31/2019 Coll., amending Act No. 182/2006 Coll., on Bankruptcy and Methods of
its Resolution (Insolvency Act), as amended, Act No. 120/2001 Coll., on Bailiffs and Enforcement Activity (Enforcement
Code), General Part.

17 Despite the fact that the new legislation on insolvency applies from 1 June 2019, owing to the unlawful retroactivity of the
adopted legislation, insolvency under the legislation in force until 30 May 2019 and insolvency under the legislation in
force from 1 June 2019 are currently running concurrently, taking into account the transitional provisions of the
amendment to the Insolvency Act made by Act No. 31/2019 Coll., where the determining factor as to which version of the
Insolvency Act governs the insolvency proceedings is whether the insolvency proceedings were initiated before 1 June
2019 or on or after 1 June 2019.

18 Cf. § Section 403(3) of the Insolvency Act:,,The method of debt relief shall be decided by the meeting of creditors by a
simple majority of votes of unsecured creditors calculated according to the amount of their claims; the same applies to
creditors' voting outside the creditors' meeting.”, par. 5:,,1f none of the methods of debt relief receives a simple majority
of the votes of unsecured creditors according to paragraph 3, the insolvency court will decide on the method of debt relief
in the decision approving the debt relief (§ 406)."

19 According to the Resolution of the Supreme Court, Case No. 29 NSCR 100/2020 of 27 October 2021, extraordinary
income refers to: “...0Only such income as the debtor has acquired during the duration of the effects of the approved
instalment plan, and which is not excluded from the debtor’s estate by the regulation contained in Section 207 of the
Insolvency Act, shall be eligible. Income other than ‘extraordinary' income, i.e., ordinary or regular income, is already
eligible (usable for the purposes of satisfying the debtor’s unsecured creditors) pursuant to the provisions of Section 398(3)
of the Insolvency Act during the duration of the effects of the approved instalment plan.” Any unusual or irregular income
of the debtor, such as winnings from a betting shop, an income tax refund, etc., can be considered as extraordinary income.
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income acquired through the exceptions described above).?°

Claims secured by the debtor's property?! are treated separately depending on the method of
debt resolution. Under an instalment plan, the claims of secured creditors are satisfied solely
through the realisation of assets securing the creditor’s claim (only from assets owned by the
debtor), and only if the secured creditor so requests.?? The secured creditor is given the choice
whether to request that the secured object be monetised in the insolvency proceedings in
accordance with the Insolvency Act, or not to request monetisation and after the end of the
insolvency proceedings, such creditor retains the possibility to claim its claim from the
monetisation of the secured object in accordance with the enforcement procedure pursuant to
Section 414(7) of the Insolvency Act.?32* However, such a creditor may, after the end of the
insolvency proceedings, demand satisfaction of his claim only from the monetisation of the
subject of collateral and not from any other property of the debtor. It is also necessary to
distinguish between segregation, i.e. the right to exclude assets that do not belong to the estate,
and satisfaction from their sale outside the insolvency proceedings, as this procedure is
regulated, for example, by the German Insolvency Act (Insolvenzordnung).?® The consequence
of this is that even if there is any surplus left after the secured creditor’s claim is satisfied after
the realisation of the secured asset (if the secured creditor has instructed it to do so), it is not
released to the unsecured creditors in excess of the repayments, but is released to the debtor.?
The insolvency court, creditors’ orders or other procedural entities cannot interfere in any way
with the secured creditor’s decision on whether or not to monetise the collateral.?’” This is
justified because even if such interference occurred, the surplus after full payment of the
secured creditor’s claim would still accrue to the debtor, offering no pecuniary benefit to
unsecured creditors through the realisation. Instalment plan debt relief is based on the premise
that the unsecured creditors will be satisfied only within the framework of the instalment plan,
i.e. from the debtor's income and not from the debtor's assets (with the exceptions described
above - undisclosed assets, inheritance, etc.).

20 §412(1)(a). b) of the Insolvency Act:,,From the day when the effects of the approval of debt settlement by instalment plan
with realisation of assets took place, until the day when the prerequisites for exemption according to § 412a were met or
when the debt relief was canceled for the debtor, the debtor is obliged to hand over the values obtained by inheritance,
gift and from an ineffective legal act, as well as property that the debtor did not list in the list of assets, even if he had this
obligation, to the insolvency administrator monetisation and proceeds, as well as other extraordinary income and part of
the proceeds of the monetisation of assets belonging to the common property of the spouses, to use for extraordinary
installments beyond the repayment schedule; payments from insurance contracts on damage insurance and payments from
the right to compensation for property and non-property damage are not considered extraordinary income. *

21 POHL, T.: Zakladni principy nové pravni upravy feseni ipadku v Ceské republice. In: Bulletin advokacie, 2007, vol. 2007,
no. 11, p. 20.

22 [Ifacreditor’s claim is secured by the property of a third party, the creditor is treated as an unsecured creditor in insolvency
proceedings and may seek satisfaction of its claim outside the insolvency proceedings through the realisation of the secured
property. Conversely, if the debtor is only the pledgee and not also the obligor, the creditor may pursue its claim in the
insolvency proceedings as a secured creditor, but only against the assets constituting the subject matter of the collateral.

23 Cf. § Section 414(7) of the Insolvency Act:,,When the debtor is released according to paragraph 1, the secured creditor,
if the property used to secure the claim has not been monetised, retains the right to demand satisfaction of the claim from
the proceeds of the monetization of this property.

24 CHALUPA, R.: Pokyn zajisténého véfitele v insolvenénim fizeni. In: Komorni listy, 2022, vol. 14, no. 2, p. 19.

25 SCHLUCK-AMEND, A. - WOLFF, J.: Aus- und Absonderungsrechte in der Insolvenz. In: CMS [online]. [cited 17
December 2024]. Available from: https://www.cmshs-bloggt.de/insolvenzrecht/aus-und-absonderungsrechte-in-der-
insolvenz/.

26 E.g. the Resolution of the Supreme Court, Case No. 29 NSCR 97/2016 of 26 April 2018 or the Resolution of the Supreme
Court, Case No. 29 NSCR 176/2022 of 25 April 2023 when the Supreme Court concluded:,,In the case of insolvency
proceedings involving the secured party (subject to the deduction of the secured party’s interest and the payment of the
amount due to the secured party, in accordance with Article 2 of the Insolvency Act), the surplus proceeds (hyperocha)
shall be delivered to the debtor. Such proceeds do not constitute extraordinary income to be distributed by means of an
instalment plan."

27 HOROVA, H. - SOMOL, K.: Postaveni zajisténych véfitelll v insolvenénim fizeni. In: Bulletin advokacie, 2012, vol. 2012,
no. 9, p. 24.
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In its judgment of 27 February 2020, Case No. 29 I1Cdo 8/2018, the Supreme Court dealt
with the conditions that must be met for collateral to be realised in a repayment plan. First, it is
necessary that the creditor assert its claim as secured in the application. Without this assertion,
the debtor’s assets, which may be used to secure the claim but are not recognised as such in the
insolvency proceedings, must be regarded as unsecured assets and treated accordingly. In such
a situation, the creditor’s claim is treated as unsecured.

A further condition is that the secured creditor’s claim is finally established. If the claim is
denied - whether in terms of authenticity, amount, or ranking - it is necessary to await the final
determination of the claim. In the meantime, it is not possible to monetise the collateral, even
if the denial relates only to the amount, i.e., in part. Only once the claim has been finally
established can monetisation proceed.

The third condition is that the collateral belongs to the debtor's estate. In this context, the
Supreme Court addressed the question whether the insolvency administrator may monetise
property belonging to the debtor but which the insolvency administrator has not entered into
the estate. Ultimately, the Supreme Court held that the inventory of the estate does not address
the circumstance of the authorisation to dispose of the assets subject to insolvency proceedings,
but is only intended to provide external evidence of who is authorised to dispose of specific
assets. However, this authority does not constitutionally arise from the entry of the property in
the inventory. It is not the entry in the inventory that determines whether an asset is part of the
estate, but the insolvency law itself determines whether or not an asset is part of the estate. In
other words, if a debtor’s property fulfils the conditions set out in that provision, it automatically
becomes part of the estate without further delay and may be disposed of only in accordance
with the Insolvency Act, regardless of whether the insolvency administrator has entered it in
the inventory.

The last condition necessary for the realisation of collateral in an instalment plan is the
instruction to realise by the secured creditor. Such an instruction has the nature of a procedural
act, as the Supreme Court held in its decision. This means that the instruction is based on how
it is expressed externally. What the secured creditor actually intended but expressed in a
different way is irrelevant in this context. The internal motive or intention of the creditor is not
taken into account. 28

The conditions outlined above must be met cumulatively. If any of them is not met, the
collateral cannot be realised. In this connection, the author draws attention directly to the last
condition described, namely the secured creditor’s instruction. Whether this is a conditio sine
gua non in proceedings commenced after 31 May 2019 and whether the secured creditor’s
instruction can be replaced by a decision of the insolvency court will be discussed below and is
the main topic of this article.

2. Securitisation by Realisation of Assets

In addition to the instalment plan, the second way of solving the debt relief is the
monetisation of the property. In this method of solving insolvency, the debtor’s property that
belonged to the debtor at the time of the court decision on the approval of insolvency by means
of a property sale is automatically monetised in the proceedings.?® Assets and income acquired
by the debtor after that point in time are left for their use (including assets acquired by

28 Cf. Supreme Court judgment, Case No. 29 1Cdo 137/2022 of 31 July 2023: " The secured creditor’s instruction to monetise
the collateral pursuant to Section 293(1) of the Insolvency Act is a procedural act, the effects of which are assessed by the
insolvency court based on its outward manifestation, rather than on whether there is actual alignment between the
manifested procedural act and the internal will of the actor.”

29 As the Supreme Court concluded in the aforementioned judgment of 27 February 2020 in Case No. 29 1Cdo 8/2018, it was
not necessary for the property to be included in the inventory.
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inheritance and gift). There are no repayments from the debtor's income under this arrangement.

Both assets that are not subject to security rights and assets that secure the claim of the
registered creditor are subject to seizure. Without further delay, the secured asset is only
monetised if the debtor's remaining assets are insufficient to satisfy the claims of unsecured
creditors in full, regardless of the fact that the secured creditor has not instructed the
monetisation or has even explicitly stated that he does not wish the asset to be monetised. If the
unsecured property is sufficient to cover the claims of unsecured creditors, the secured creditor
still retains the right to decide whether or not the object of the security is to be monetised.3%3!
It should be added that even in the event that the secured property is monetized without anything
else, the secured creditor is left with the option of choosing the method of monetising the object
of the collateral. If such a method or further set conditions of monetisation do not deviate from
the principles on which the insolvency law is based, the insolvency administrator proceeds
according to the method of monetisation chosen by the secured creditor. If, on the other hand,
the method of monetisation or other conditions set for it do not coincide with the common
interest of the creditors, it is up to the insolvency court to correct the solution chosen by the
secured creditor.3? In the same way, if the secured creditor does not cooperate and does not use
the right to issue the relevant instruction, the insolvency court will replace it with its decision.

It is necessary to note the different approach in the possibility of the insolvency court to
substitute the instruction of the secured creditor according to the method of debt relief. This is
not possible in debt relief by fulfilling the instalment plan, while in debt relief by monetising
the property, the court can do so. This is due to the fact that in case of debt relief by monetisation
of the asset, the proceeds of the monetisation of the security, which will remain after the
satisfaction of the secured creditor's claim, are to be used to pay the claims of unsecured
creditors. In case of debt relief by fulfilling the instalment plan, on the other hand, this surplus
remains with the debtor and unsecured creditors cannot profit from it in any way.

3. Transition to current legislation

With effect from 1 July 2017, as a result of the adoption of Act N0.64/2017 Coll., which
amended, among other things, Section 398(1) of the Insolvency Act, the legislator has allowed,
on the basis of an explicit declaration of the debtor and upon the proposal of the insolvency
administrator, a combination of both of the above-described methods of repayment, i.e. an
instalment plan with the monetisation of the estate or a part thereof.** However, this was not a
special method of solving insolvency but only a potential option available to the debtor,
provided that they would not be able to fulfil the insolvency (i.e., achieve at least 30%
satisfaction of their unsecured creditors) under either method of solving the insolvency. The
legislator has already replaced this potential possibility of combining the two methods of
solving insolvency with a mandatory combination (unless the creditors decide otherwise) in
connection with the adoption of the amendment to the Insolvency Act by Act No. 31/2019 Coll.

30 Cf. § Section 408(3) of the Insolvency Act:,,The property used as collateral is monetised by the insolvency administrator
after approval of debt relief by monetisation of the assets, unless the secured creditor requests that this property not be
monetised, and the monetisation of the other property results in full satisfaction of the claims of unsecured creditors or
the secured claim clearly exceeds the value of the collateral.

31 SPRINZ, P. - CHYTIL, P. Commentary to § 408 In: SPRINZ, P. - JIRMASEK, T. et al.: Insolvencni zdkon. Komentdr-.
1st edition. Prague: C. H. Beck, 2019, p. 1104.

32 SPRINZ, P. - NOVOPACKY, L. Commentary to § 293 In: SPRINZ, P. - JIRMASEK, T. et al.: Insolvencni zdkon.
Komentar. 1st edition (4th update) [online database]. Praha: C. H. Beck, 2023 [cited 19 November 2024]. Available from:
beck-online.cz.

33 Cf. § Section 398(1) of the Insolvency Act, as amended by Act No 64/2017 Coll.:,,Debt relief can be done by monetising
the assets or by fulfilling the instalment plan. On the basis of the debtor's express declaration, at the proposal of the
insolvency administrator, debt relief can be carried out by fulfilling the instalment plan with the monetisation of the asset
or part of it.
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Until 31 May 2019, the debtor could have proposed one of the above-mentioned methods of
implementation of the debt relief in the petition for authorisation of the debt relief (the court
and the creditors were not bound by the debtor’s proposal), or the decision could have been left
to the will of the creditors or the insolvency court. In the event that the creditors did not choose
one of the options, the insolvency court decided on the method of resolving the debt relief on
the basis of the information from the insolvency administrator on the expected creditor
satisfaction rates under the individual methods of resolving the debt relief. The court should
have chosen the option that would give the creditors the highest possible satisfaction in the
shortest possible time.

In cases where the creditors did not vote on the method of repayment or none of the options
won a majority and the insolvency court decided to approve the repayment only by means of
an instalment plan, it remained entirely up to the secured creditor’s will what instructions it
would give for the management of the collateral and whether and how it would monetise the
collateral (of course, within the limits allowed by the Insolvency Act).>* A certain safeguard in
this respect is the insolvency administrator’s power under Sections 230(2) and 293(1) of the
Insolvency Act® to refuse the secured creditor’s instruction to administer or monetise the
secured property, provided that the instruction would not lead to proper administration, i.e., that
the secured property could be monetised more profitably.®® 7 In this manner, the insolvency
administrator can protect the legitimate interests of the debtor, who could be harmed by the
secured creditor’s instructions.®® The instruction of the secured creditor must subsequently be
decided by the insolvency court. The above procedure also applies to the legislation in force as
of 1 June 2019 so far. A secured creditor may decide not to give any instruction, either for
administration or for monetisation, in proceedings in which a bankruptcy decision was made
before 1 June 2019. Therefore, if there is no such instruction, the collateral is not monetised
even if there is an anticipated surplus remaining after monetisation.

1. LEGAL REGULATION EFFECTIVE FROM 1.6.2019
1. General overview

With the adoption of the so-called Debt Relief Amendment, Act No. 31/2019 Coll., a
completely new concept for methods of resolving debt relief was introduced with effect from 1
June 2019. From now on, it is possible to decide only on repayment by realisation of assets or

34 Cf. § Section 286(1) of the Insolvency Act: "The assets may be monetised
a) by public auction according to a special legal regulation,

b) tby selling movable property and real estate in accordance with the provisions of the Code of Civil Procedure on the
enforcement of decisions,

¢) by selling property outside of auction,

d) inan auction conducted by a bailiff in accordance with a special legal regulation.”

35 Cf. Section 293(1) of the Insolvency Act, which is identical in content to Section 230(2) of the Insolvency Act. The only
difference is that Section 230 concerns the administration of assets, whereas Section 293 concerns the monetisation:,,If it
concerns the monetisation of a thing, right, claim or other property value that is used to secure the claim, the insolvency
administrator is bound by the instructions of the secured creditor aimed at monetisation; if there are more secured
creditors, these instructions are given by the secured creditor whose claim is satisfied from the security first in order. If
the secured creditor does not give the relevant instructions even within the time limit set by the insolvency court, the
secured creditor, whose claim is satisfied from the security as the next in line, has the right to give them. The insolvency
administrator may reject these instructions if he considers that the collateral can be monetised more advantageously; in
such a case, the insolvency court will request their review as part of the supervisory activity."

36 E.g. Supreme Court Resolution No. 29 NSCR 176/2022 of 25 April 2023.

37 SEDLACEK, M. - MATUSKA, D.: Pokyn zajisténého véfitele v insolvenénim fizeni. In: Bulletin advokacie, 2021, vol.
2021, no. 10, p. 40.

38 As an example, a secured creditor with a receivable of CZK 1 million might instruct that the secured asset be monetised
by sale outside an auction to a specifically selected bidder for an amount below the value of the secured asset. If the debtor
had not been released from their debts, the debtor would have been required to pay the remaining unpaid portion of the
secured creditor’s claim from the proceeds of the sale after the conclusion of the insolvency proceedings.
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on repayment by instalment plan with realisation of assets.

At the outset, it should be observed that the designation of the new method of debt settlement
as "debt relief by instalment plan with realisation of assets” is regrettable. If there exists a
separate insolvency process by way of realisation of assets alone, one cannot avoid questioning
why creditors (as the parties entitled to decide on the method of insolvency) would prefer this
method of insolvency. The name itself implies that in the case of insolvency by realisation of
assets, creditors will be satisfied only from the realisation of the debtor's assets, whereas in the
case of insolvency by instalment plan with realisation of assets, creditors will be satisfied not
only from the realisation of the debtor's assets but also from the debtor's regular monthly
instalments.®® The fundamental distinction, and the rationale for creditors potentially opting for
the sole realisation of assets, lies in the fact that this method does not apply the protection of
the debtor’s residence, which the debtor is otherwise not obliged to surrender for realisation.
The institution of a so-called protected dwelling - i.e., a residence that the debtor is not required
to surrender for realisation and which remains available for their use - is a novel concept,
previously unknown in Czech insolvency law before 1 June 2019. A protected dwelling is
located in the debtor's place of residence where he or she predominantly resides and means any
property used to provide for the housing needs of the debtor and his or her family.*® A protected
dwelling refers to a debtor’s residence (e.g., a flat, house, or even a tent or caravan) whose value
exceeds the threshold determined in accordance with implementing regulations by multiplying
the prescribed amount necessary for securing housing at the debtor’s residence.*! A dwelling is
situated in the debtor's place of residence, where he or she predominantly resides, and means
any thing used to provide for the housing needs of the debtor and his or her family. To simplify
this matter for the purposes of this article, there is no need to elaborate further on this concept.
In essence, if the debtor’s residence can be monetised for a value higher than the prescribed
threshold, the debtor is obliged to surrender the residence for realisation, and it will be
monetised during the insolvency proceedings. Conversely, if the value is lower, the debtor
retains the residence, and no realisation takes place. However, the protection afforded to the
debtor’s residence in the form of a protected dwelling applies exclusively in cases of an
instalment plan combined with realisation of assets. Only under this type of debt relief
resolution is it necessary to determine the value of the debtor’s protected dwelling.*? In other
words, the distinction between debt relief resolved solely through the realisation of assets and

39 MALY, M.: Problematika rozdéleni hyperochy vzniklé pii zpen&Zeni zajisténého majetku dluznika v oddluZeni plnénim
splatkového kalendafe se zpenézenim majetkové podstat. In: epravo.cz [online]. [cited 18 December 2024]. Available
from: https://www.epravo.cz/top/clanky/problematika-rozdeleni-hyperochy-vznikle-pri-zpenezeni-zajisteneho-majetku-
dluznika-v-oddluzeni-plnenim-splatkoveho-kalendare-se-zpenezenim-majetkove-podstaty-110751.html?mail.

40 HAFNER, J.: Ochrana obydli dluznika. In: Pravni prostor [online]. [cited 18 December 2024]. Available from:
https://www.pravniprostor.cz/clanky/ostatni-pravo/ochrana-obydli-dluznika.

41 According to a special legal regulation, namely Government Regulation No. 189/2019 Coll., the Government Regulation
on the method of determining the value of a dwelling that the debtor is not obliged to surrender for monetisation, the
amount is determined based on statistical data and other variables reflecting the sum required for the debtor, together with
their family, to secure housing in their place of residence. This value is then compared with the value at which the debtor’s
dwelling could actually be monetised.

42 The author sets aside the absurdity of the concept in question (protected dwelling), as it leads to incongruous results. For
instance, if the value of a protected dwelling is, for example, CZK 1,000,000, and the debtor’s residence is worth CZK
999,000, the debtor is not obliged to surrender such a residence for monetisation. Conversely, if the residence is worth
CZK 1,000,001 or more, the debtor must surrender it for monetisation. Thus, the difference of a single crown (albeit
exaggerated for illustrative purposes) could result in the debtor losing their residence and valuable assets. Moreover, when
the debtor surrenders the residence for realisation, they are not left with an amount equivalent to the value of the protected
dwelling; instead, all proceeds are applied to satisfy creditors' claims. Why a debtor should be permitted to retain a dwelling
worth hundreds of thousands or even millions in one case, but not in another, is a matter of debate. The author argues that
the correct procedure or interpretation should ensure that the debtor is always left with an amount equivalent to the value
of the protected dwelling, even if the dwelling is realised, with only the amount exceeding this value being used to satisfy
creditors’ claims. Otherwise, in the author’s view, this represents an entirely unjustified disparity in the treatment of
debtors and constitutes a breach of the principles of insolvency proceedings.
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debt relief resolved through an instalment plan with realisation of assets lies in the application
of the legal framework governing the protected dwelling, which applies solely to the latter. In
cases of debt relief resolved through realisation of assets alone, the debtor is invariably required
to surrender their residence for realisation, irrespective of whether it would have qualified as a
protected dwelling under an instalment plan with realisation of assets.

It is still valid that the creditors themselves can decide on the method of solving the debt
relief solution within the meaning of Section 402(3) and (5) of the Insolvency Act, and they can
vote for one of the variants of the method of solving the debt relief solution. However, there
has been a change in the text of Section 402(5) of the Insolvency Act, whereby if none of the
insolvency resolution options obtains a majority of creditor votes, it is no longer at the discretion
of the court which form of debtor's insolvency resolution it will approve, but the court must
obligatorily decide on insolvency resolution by means of an instalment plan with the realisation
of the assets.*® Therefore, right from the start, creditors can influence the amount of satisfaction
of their claims by choosing a more favorable option for them, in which they will receive higher
satisfaction. If they resign their right to this (or if the necessary majority is not reached), they
must accept the solution of debt relief in the form of debt relief by fulfilling the instalment plan
with the realisation of the assets, even in a situation where they could get higher satisfaction
from the debt relief by monetising the property.

Instalment plan debt relief with realisation of assets is a kind of special hybrid between
instalment plan debt relief and debt relief with realisation of assets. However, the question
remains as to which rules govern the monetisation of collateral in cases involving instalments
and asset realisation. Does the analogous regulation from the debt relief arrangement by
instalment plan only apply or, conversely, only the regulation applicable to the debt relief
arrangement by realisation of the assets only, or is there a special combination?

2. Non/monetisation of the collateral in a repayment plan with property monetisation
With effect from 1 June 2019, the separate instalment plan insolvency has been abolished
and replaced by instalment plan insolvency with realisation of the assets. The differences in the
monetisation of collateral in asset relief and instalment plan insolvency have been described
above, particularly in terms of who has the authority to decide whether the collateral is
monetised. In cases of instalment plans, this decision has always rested with the secured
creditor. In cases involving the realisation of assets, the decision also rested with the secured
creditor, provided that sufficient other assets existed to satisfy the claims of unsecured creditors
in full. With the adoption of the new hybrid insolvency method, it becomes necessary to address
whether the secured creditor retains the sole authority to decide whether the secured asset is to
be monetised - potentially opting not to monetise it at all - or whether this right is limited to
determining the method of realisation, with monetisation of the secured asset being obligatory
wherever a surplus can be foreseen that could be used to satisfy the claims of unsecured
creditors. Under the statutory provisions, it remains the secured creditor’s decision whether or
not to monetise the secured property in a repayment arrangement combined with the realisation
of assets. The wording of the Act as regards the secured creditor's decision on monetisation of
the secured property has not been amended. Even after the end of the insolvency proceedings
and the debtor's release, the secured creditor retains the right to satisfy its claim from the
proceeds of the monetisation if the collateral has not been monetised in the insolvency
proceedings. The relevant provisions of the bankruptcy law apply to any subsequent realisation

43 Cf. § Section 402(5) of the Insolvency Act: ,,If none of the methods of debt relief receives a simple majority of the votes
of unsecured creditors according to paragraph 3, the insolvency court will decide in the decision on the approval of the
debt relief (§ 406) to carry out the debt relief by instalment plan with realisation of assets.

https://doi.org/10.33542/S1C2025-1-04 46


https://doi.org/10.33542/SIC2025-1-04

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 13.2025, No.1

procedure.** Despite the fact that the relevant wording of the Act has not been changed by the
so-called Debt Relief Amendment, the interpretations applied by the courts differ from those
applied prior to its adoption. It is therefore necessary to ask what is the specific content of the
legal provision.*

In proceedings where it cannot be assumed that a surplus will exist after the satisfaction of
the secured creditor’s claims, the prevailing practice remains that the secured creditor decides
whether to request the realisation of the secured asset. This is because the proceeds will continue
to benefit only the secured creditor. There is, therefore, no justification for the insolvency court
or any other party to interfere with this right of the secured creditor.

This hypothetical issue arises in cases where it is apparent in advance that a surplus would
remain after satisfying the secured creditor’s claims, which could then be used to satisfy the
claims of unsecured creditors. The legislature has not introduced any amendments to address
this scenario. It is therefore necessary to ask the question: Does the legislation that would apply
to a separate arrangement by means of an instalment plan, i.e. that it is still up to the secured
creditor to decide whether or not to monetise the secured asset,*® apply in such a case, or does
the legislation that applies to a separate arrangement by means of a realisation of the assets, i.e.
that the secured asset is always monetised if there are no other assets that would be sufficient
to satisfy the claims of the unsecured creditors or if the value of the collateral is clearly lower
than the secured creditor's claim?

The answer to this question has a significant impact on the secured creditor's right to decide
on the realisation of the collateral. At first glance, this might appear to be a relatively minor
right, as the creditor’s primary interest would ostensibly be the prompt and maximum
satisfaction of its claims. However, it is not uncommon in insolvency proceedings for secured
creditors to have little interest in the realisation of collateral or the satisfaction of their claims
within the insolvency proceedings. The reason for this is straightforward: secured creditors
frequently enter into contracts of accession with third parties, who undertake to repay the debt
in place of the debtor on the condition that the secured creditor does not demand the realisation
of the collateral.*’ In such instances, the creditor not only gains an additional potential debtor
but also retains the ability to accrue interest on the claim against this new debtor. The creditor’s
objective is not solely to recover the nominal value of its claim but also to generate reasonable
profit. This opportunity is forfeited when the collateral is monetised during insolvency
proceedings. Conversely, if the creditor refrains from requesting the realisation of the collateral
and another party assumes the debt, the creditor can anticipate additional income through
accrued interest. Much of the extant literature on structural (contingent claims) models of debt
pricing implicitly makes two assumptions. Firstly, most of the models assume that there exist
one class of creditors who interact with debtors during the reorganization process. Secondly,
the models assume that debtors dominate the restructuring process. While the first assumption
simplifies the modeling of the reorganization process, it ignores the fact that the interests of
secured creditors may not be aligned with those of unsecured creditors. In practice, secured and
unsecured creditors may have different preferences regarding the timing of liquidation.*®

44 SPRINZ, P. - CHYTIL, P. Commentary to § 409 In: SPRINZ, P. - JIRMASEK, T. et al.: Insolvencni zdkon. Komentdr.
1st edition (4th update) [online database]. Praha: C. H. Beck, 2023 [cited 19 November 2024]. Available from: beck-
online.cz.

45 MELZER, Filip. Metodologie nalézani prava. Uvod do pravni argumentace. 2nd edition. Praha: C.H. Beck, 2011, p. 80.

46 SPRINZ, P. - CHYTIL, P. Commentary to § 408 In. SPRINZ, P. - JIRMASEK, T. et al.: Insolvencni zdkon. Komentar-
1st edition (4th update) [online database]. Praha: C. H. Beck, 2023 [cited 19 November 2024]. Available from: beck-
online.cz.

47 Most often, these are family members who enter into a contract with the secured creditor so that the borrower does not
lose his or her dwelling mortgaged to the secured creditor.

48 FRANCOIS, P. - NAQVI, H.: Secured and unsecured debt in creditor-friendly bankruptcy. In: Journal of Corporate
Finance. vol. 80, June 2023, https://doi.org/10.1016/j.jcorpfin.2023.102413. p. 1.
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The contentious issue, therefore, is whether it is permissible to effectively impose on a
secured creditor the obligation to monetise the collateral, thereby depriving the creditor of the
potential for further profit,*® in favour of satisfying the claims of unsecured creditors.

2.1. Argumentation for Realisation of the Collateral without the Consent/Instruction of
the Secured Creditor

The question of the realisation of the collateral without the secured creditor’s instruction or
contrary to their express will has already been addressed, albeit "marginally,” by both the
doctrine and the decisions of the High Courts. Neither the Supreme Court nor the Constitutional
Court has yet provided commentary on this issue. The jurisprudence of the regional and high
courts is beginning to lean towards the conclusion that if there is an expectation of surplus after
the secured creditor's claims have been paid, the collateral should always be monetised in
insolvency proceedings by means of an instalment plan with the realisation of the assets. In the
event that the secured creditor, who retains the right to provide instructions regarding the
realisation of the collateral, fails to issue such instructions to the trustee within the time limit
prescribed by the court, the insolvency court is entitled to replace such instructions by its own
decision.* This conclusion is justified by the principle that, in addition to the instalment plan,
insolvency proceedings also involve the realisation of assets, under which the debtor is
obligated to surrender all assets for realisation (subject to specific exceptions). However, these
exceptions do not encompass property that is subject to security. For instance, the High Court
in Prague has held that any surplus remaining after the secured creditor’s claim has been
satisfied constitute property that remains the subject of the security. In other words, if any
surplus represents property that has also been utilised to satisfy the secured creditor’s claim,
such property must be surrendered by the debtor for monetisation. The professional literature®!
addresses this issue in the context that the protection afforded to the secured creditor (arising
from the ability to decide on the monetisation or non-monetisation of the collateral) must yield
to the collective interest of creditors, namely the maximisation of the satisfaction of all claims.>?

Another argument for monetisation even in the absence of the secured creditor’s instruction
is the legal regulation governing the right of disposition over the property constituting the
subject of the security. From the moment the repayment plan with monetisation of the assets is
approved, this right vests in the insolvency administrator.>® If the trustee has the authority to
dispose of the property, they can and should monetise such property to satisfy the claims of
both secured and unsecured creditors. Closely related to this is the principle that when assets
are monetised in a bankruptcy insolvency estate, the legislation applicable to the monetisation

49 It should be noted that in the Czech legislation, the claims of secured creditors are not further interest-bearing in the course
of a bankruptcy. They are satisfied only up to the amount that was established at the review hearing.

50 Resolution of the High Court in Prague, No. 3 VSPH 1264/2021-B-52 of 29 April 2022.

51 SPRINZ, P. - CHYTIL, P. Commentary to § 409 In: SPRINZ, P. - JIRMASEK, T. et al.: Insolvencéni zakon. Komentar-
1st edition (4th update) [online database]. Praha: C. H. Beck, 2023 [cited 19 November 2024]. Available from: beck-
online.cz.

52 Resolution of the High Court in Olomouc, Case No. 2 VSOL 26/2024 of 23 January 2024.

53 Cf. § Section 409(3) of the Insolvency Act:,, The debtor has the right to dispose of property belonging to the property at
the time of approval of the debt relief, with the exception of the property that was affected as part of the execution of the
decision or execution, from the legal authority of the decision to approve the debt relief by fulfilling the debt relief by
instalment plan with realisation of assets; this does not apply if it is property that serves as security or that the insolvency
court has ordered to be released for cashing in...
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of assets in bankruptcy is followed.>** In bankruptcy, all the debtor’s assets, including secured
assets, are subject to monetisation. The secured creditor may provide instructions regarding the
realisation and the method thereof; however, if they fail to do so, the court shall determine the
realisation. This situation is analogous to that of insolvency repayment through realisation of
assets, with the distinction that, in bankruptcy, the secured creditor cannot satisfy their claims
from the collateral after the conclusion of the insolvency proceedings. The monetisation of the
collateral will, therefore, always occur during the course of the insolvency proceedings.

Furthermore, one may invoke a fundamental principle of insolvency law, namely the
principle of the common interest. Within the meaning of the Insolvency Act,>® the common
interest of creditors takes precedence over their individual interests. For insolvency proceedings
to effectively address the issue of the common good or common pool - one of their primary
objectives - they must prohibit individual creditor actions and substitute them with collective
action.®’

As a final argument supporting the authorisation to monetise secured property without the
secured creditor’s instruction, reference is made to Sections 408 and 409 of the Insolvency Act.
According to the conclusions of the High Court in Prague, whenever the surplus rule contained
applies, Section 409(4) of the Insolvency Act®® is to be interpreted in light of the provision in
Section 408(3) of the Insolvency Act> as meaning that the secured property is monetised at the
request of the secured creditor and on the basis of his instruction, but if the secured creditor
does not request the monetisation of the secured property, it will still be monetised.®°

The reasoning supporting the conclusion that the secured object can be monetised in a
repayment arrangement with the realisation of the assets even without the secured creditor's
instruction (if surplus is foreseen) can be summarised by the fact that the purpose of the legal
regulation of repayment arrangement, regardless of the method of its solution, is the highest
possible satisfaction of all creditors. The interest of the secured creditor must not override this
principle. In insolvency proceedings, the individual interests of creditors are subordinate to the
collective interests. Furthermore, if the debtor is obligated to surrender assets for realisation -
an obligation that applies even in the absence of an express court order - such assets are subject
to realisation to satisfy creditors’ claims. These assets do not constitute property exempt from
recovery in insolvency proceedings.

2.2 Arguments against the Realisation of the Collateral without the Consent/Instruction
of the Secured Creditor
As a reason for monetisation of the collateral only on the basis of the secured creditor's

54 Cf. § 398(3) of the Insolvency Act:,,In the case of debt relief by instalment plan with realisation of assets, the debtor is
obliged to hand over the assets belonging to the assets to the insolvency administrator for monetisation in a similar
procedure according to the provisions on the monetisation of the assets in bankruptcy, and further, until the time of filing
the report for exemption, to repay to unsecured creditors a monthly amount from his income to the same extent as they
may be in the execution of the decision or execution satisfied priority claims.

55 ERBSOVA, H. Commentary to § 408 In: MORAVEC, T. - KOTOUCOVA, I. et al.: Insolvencni zdkon. Komentdr. 4th
edition. Praha: C. H. Beck, 2021, pp. 1591-1592.

56 Cf. § 2(j) of the Insolvency Act:,,For the purposes of this Act, the common interest of creditors is understood to be an
interest superior to their individual interests, if its goal is that the chosen method of solving bankruptcy is fair and more
profitable for them than other methods of solving bankruptcy; this does not affect the special status of certain creditors
guaranteed by law."

57 RICHTER, T.: Zakladni zasady insolvenéniho fizeni. In: Prdvnik, 2016, ro¢. 155, ¢. 9, s. 721-722.

58 Cf. § Section 409(4) of the Insolvency Act:,,Assets that are used as security will be monetised by the insolvency
administrator after approval of debt relief by instalment plan with realisation of assets, but first after establishing the
authenticity of the amount and order of the secured claim, if requested by the secured creditor. He issues the monetisation
proceeds to the secured creditor; at the same time, it proceeds similarly according to the provisions on the monetisation
of collateral in bankruptcy."”

59 Cf. footnote no. 53.

60 Resolution of the High Court in Prague, Case No. 3 VSPH 558/2023 of 26 July 2023.
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instruction, it is undoubtedly possible to argue that the creditors have the right to decide on the
method of resolution as described above. Only the creditors of unsecured claims can vote. They
can therefore decide themselves that the insolvency arrangement will be effected only by
realisation of the assets, in which case the collateral will be monetised even without the secured
creditor's instruction/consent, i.e. only on the basis of a court decision (unless the other assets
are sufficient to satisfy the claims of the unsecured creditors in full or the value of the collateral
is clearly lower than the secured claim). The High Court in Prague,®® addressed this issue when
it concluded:,, The assessment of the method of satisfaction of creditors in the given case
consists in the choice of the method of execution of the repayment, where the execution of the
repayment through the monetisation of assets in the estate is based on the provisions of Sec.
408 (3) of the Insolvency Act and the secured creditor has less scope to prevent the satisfaction
of unsecured creditors by refusing to grant consent to the monetisation. Conversely, in the case
of the method of repayment by instalment plan with the monetisation of the assets (in which the
debtor is significantly more burdened by the extent of the assets that they are obliged to offer
to satisfy creditors), the possibility of monetisation of the debtor’s secured assets is assessed
pursuant to Sec. 409 (3) of the Insolvency Act. For unsecured creditors, the question of possible
satisfaction from the sale of the secured property depends, in principle, on the secured
creditor’s opinion." In the decision in question, the High Court in Prague also considered the
question of the nature of the insolvency court's instruction/decision to monetise the secured
property. The Court of First Instance (Regional Court) decided on monetisation within the
framework of the court's supervisory activity. However, there is no appeal against such a
decision. The High Court in Prague, deciding on the debtors' appeal, concluded that in the
present case the decision was not a decision within the court's supervisory activity (i.e. it was
not a decision against which no appeal would be admissible), but was in fact a decision pursuant
to Section 406 of the Insolvency Act, which ordered the debtor (upon approval of the insolvency
arrangement) to hand over specific assets for monetisation. An appeal is admissible against
such a decision within the meaning of paragraph 4 of that provision. The debtor is obliged to
surrender for realisation the assets designated by the court in its decision. Assets not included
in the court’s decision and not ordered to be surrendered for realisation are not subject to the
debtor’s obligation to surrender and will not be realised in the insolvency proceedings. This
does not apply in respect of property over which the insolvency administrator has the right of
disposal without further delay after the approval of the insolvency proceedings. Such property
includes, for example, property affected by enforcement of a judgment or execution or property
which is the subject of a security interest in a claim of a registered creditor. In the case of such
property, it is not necessary for the court to order the debtor to surrender it for realisation, as
the insolvency administrator is entitled to dispose of it and may realise it (except for the property
constituting the subject matter of the security) without being explicitly specified in the court's
order.®? The ability of creditors to decide on the method of insolvency resolution and, indeed,
on the sources from which their claims will be satisfied is a manifestation of the principle of
the autonomy of creditors’ will.®® According to the author, the court’s intervention, which
replaces this expression of will with its own decision without the appropriate authorisation,
violates this principle.

It should be added that insolvency courts have sometimes included a statement in the
resolution approving debt relief, stipulating that the debtor is obliged to surrender not only the
property constituting the subject of the collateral but also any surplus (the balance remaining

61 Resolution of the High Court in Prague, Case No. 5 VSPH 437/2023 of 27 June 2023. Author’s note - the decision was
challenged and the proceedings before the Supreme Court are still pending, Case No. 29 NSCR 102/2023.

62 Cf. footnote no. 53.

63 RICHTER, T.: Zakladni zasady insolvenéniho tizeni. In: Prdvnik, 2016, vol. 155, no. 9, p. 723.
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after satisfaction of the secured creditor’s claim) that would arise if the subject of the collateral
were monetised.®* The High Court in Prague concluded as follows:,,...property not serving as
collateral (which has not been affected by the enforcement of a judgment or execution) may be
monetised (for the purpose of satisfying unsecured creditors) only if the insolvency court
stipulates, in the decision approving the arrangement pursuant to Sections 398(3) and 406(3)
(e) of the Insolvency Act, that the insolvency administrator is ordered by the debtor to deliver
the property for realisation to the insolvency administrator, who then carries out the realisation
(subject to the application of Section 408(1) and, consequently, Section 398(2) of the Insolvency
Act) and to whom, therefore, the power of disposal of the property in question passes at the
same time, which the debtor thereby loses (section 409(3), first clause after the semicolon of
the Insolvency Act)."® In the decision in question, the High Court in Prague further concluded
that:,,7f, after the realisation of real estate serving as collateral, and after the secured creditor’s
claim has been satisfied (by releasing the relevant part of the proceeds in accordance with
Section 298 of the Insolvency Act), a surplus remains from the proceeds of such realisation,
then this surplus shall be used (without further delay) to satisfy unsecured creditors within the
framework of the approved repayment plan involving the monetisation of the estate.” It can be
concluded from the above that the surplus that may remain after the realisation of the collateral
constitutes part of the collateral. Therefore, it is not addressed in the resolution approving the
insolvency arrangement, as the insolvency administrator is entitled to dispose of it without
further legal entitlement. This also means that the court is not obliged to explicitly designate
any surplus in the order approving the insolvency arrangement as assets to be realised.®
Consequently, it can be monetised even without a decree to that effect.

Another argument supporting the claim of the necessity for the secured creditor’s instruction
to monetise the collateral is the protection of the debtor’s social interests.®” The protection of
the debtor’s protected dwelling does not apply in a repayment arrangement involving the
realisation of assets where the debtor’s residence is subject to a security interest. Consequently,
the debtor must tolerate the sale of their residence even if it would otherwise qualify as a
protected dwelling. Conversely, the insolvency arrangement is also intended to preserve the
debtor’s social circumstances. The loss of their dwelling could make it impossible or
significantly more difficult for the debtor to meet the repayment schedule, as they would
inevitably incur additional expenses associated with acquiring a new residence. If the debtor’s
dwelling would otherwise meet the criteria of a protected dwelling (i.e., if it were not subject
to a security interest), the debtor would not be required to surrender it for realisation. This
reflects the principle of the protected dwelling as a means of safeguarding the debtor’s social
circumstances. Therefore, if the debtor is not required to surrender a protected dwelling for
realisation (when it is not subject to a security interest), why should they be compelled to do so
if it is subject to a security interest but the secured creditor does not insist on its realisation?

64 E.g. Resolution of the Regional Court in Prague, No. KSPH 61 INS 24033/201-B-7 of 27 March 2020.

65 Resolution of the High Court in Prague No.2 VSPH 1355/2020-B-30 of 9 February 2021.

66 MARSIKOVA, J.: Zdroje plnéni v oddluZeni plnénim splatkového kalendate se zpendzenim majetkové podstaty. In :
Bulletin advokacie, 2020, vol. 2020, no. 1-2, p. 45.

67 "Another fundamental difference (author's note: understand the difference from debt relief by monetization of property) is
the fact that debt relief by instalment plan with realisation of assets fundamentally excludes the possibility of unsecured
creditors to be satisfied with the monetisation of the debtor's residence (section § 398, paragraph 6, second sentence). The
creditors' interest in the highest possible satisfaction of claims is balanced here by the debtor's and society's interest in
returning the debtor to normal socio-economic relations. The consequence of such consideration is the intention to
maintain a certain material background for the debtor during debt relief - either the debtor will lose his home and will be
forced to procure a replacement home, or there will be a long-term impact on income. The disposition of one's own real
estate (dwelling) reduces the fixed monthly costs of maintaining a minimum standard of living, while the borrower's income
above these costs can be distributed among unsecured creditors.” In. 31/2019 Coll., amending Act No. 182/2006 Coll.,
on Bankruptcy and Methods of its Resolution (Insolvency Act), as amended, Act No. 120/2001 Coll., on Bailiffs and
Enforcement Activity (Enforcement Code), General Part.
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According to the author, the approach whereby the debtor is obliged to tolerate the realisation
of their residence on the court’s instruction, despite the secured creditor not requesting it,
constitutes a violation of the fundamental principles of insolvency proceedings.®® These
principles include the requirement that insolvency proceedings must be conducted in such a
manner as to ensure that no party is unfairly prejudiced or unduly favoured, while achieving
the prompt, economical, and maximum satisfaction of creditors. If insolvency law grants the
benefit of a protected dwelling to a debtor whose residence is not subject to a security interest,
then, in the author’s view, this benefit should not be forfeited merely because the dwelling is
subject to a security interest when the secured creditor has no interest in its realisation. To
conclude otherwise, thereby denying the protection afforded by a protected dwelling, would
contradict the purpose of the legislation as articulated in the explanatory memorandum to Act
No. 31/2019 Coll., which introduced the regulation of debt settlement by means of a payment
plan with the monetisation of property.5°

The final argument supporting the conclusion that secured property can only be monetised
in insolvency proceedings involving the realisation of assets on the basis of the secured
creditor’s instruction is the wording of the Insolvency Act itself, specifically Section 293(1) of
the Insolvency Act,”® which regulates the conditions for the monetisation of secured property.
This provision has not been amended by Amendment No. 31/2019 Coll., and therefore the
interpretation of this provision should remain unchanged despite the modifications to the
methods of resolving insolvency proceedings. The established interpretation is that, in the case
of an instalment plan arrangement, collateral is monetised only if the secured creditor issues the
relevant instruction.’® This interpretation is consistent with the unchanged wording of Section
414(7) of the Insolvency Act, which grants the secured creditor the right to claim its debt from
the realisation of the collateral after the conclusion of the arrangement (if no realisation
occurred during the insolvency proceedings). If we were to accept an interpretation whereby
collateral could be monetised irrespective of the secured creditor’s instruction, the provision in
question would become irrelevant and obsolete, contrary to the legislator’s intent. However,
that was not the intention of the legislator. The statutory wording of the Insolvency Act is also
supported by part of the legal doctrine.”> However, some commentators argue against this
interpretation, suggesting it could enable potential abuse by debtors. According to Sprinz and
Chytil, debtors might deliberately establish liens on their dwellings to prevent their realisation
(in collusion with the secured creditor).” The author, however, considers such an interpretation

68 Cf. § Section 5(a) and (b) of the Insolvency Act:,,Insolvency proceedings are based in particular on the following
principles:

a) the insolvency proceedings must be conducted in such a way as to ensure that no party is unfairly prejudiced or unduly
favoured and to achieve the prompt, economical and maximum satisfaction of creditors;

b) creditors who have, in principle, the same or similar status under this Act have equal opportunities in insolvency
proceedings."”

69 Explanatory report to Act no. 31/2019 Coll. amending Act no. 182/2006 Coll., on bankruptcy and ways of solving it
(Insolvency Act), as amended, Act No. 120/2001 Coll., on bailiffs and execution activities (execution order), General part.

70 Cf. § Section 293(1) of the Insolvency Act:,,If it concerns the monetization of a thing, right, claim or other property value
that is used to secure the claim, the insolvency administrator is bound by the instructions of the secured creditor aimed at
monetization; if there are more secured creditors, these instructions are given by the secured creditor whose claim is
satisfied from the security first in order. If the secured creditor does not give the relevant instructions even within the time
limit set by the insolvency court, the secured creditor, whose claim is satisfied from the security as the next in line, has the
right to give them. The insolvency administrator may reject these instructions if he considers that the collateral can be
monetized more advantageously; in such a case, the insolvency court will request their review as part of the supervisory
activity.

71 E.g. Supreme Court Judgment, Case No. 29 ICdo 8/2018 of 27 February 2020.

72 SPRINZ, P. - CHYTIL, P. Commentary to § 409 In: SPRINZ, P. - JIRMASEK, T. et al.: Insolvencni zdkon. Komentdr.
1st edition (4th update) [online database]. Praha: C. H. Beck, 2023 [cited 19 November 2024]. Available from: beck-
online.cz.

73 1bid.
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overly speculative. It is difficult to imagine a scenario where a debtor would voluntarily create
a lien on their dwelling without certainty that it would not be realised. Such an action could be
detrimental to the debtor, exposing them to additional debt obligations. Furthermore, such a
strategy would have to be executed while the debtor was not yet insolvent. In addition to the
argument based on grammatical interpretation, i.e. the statutory wording, Section 409(4) of the
Insolvency Act explicitly provides:,, The property used as collateral shall be monetised by the
insolvency administrator after the approval of the instalment plan with the monetisation of the
assets, but only after the authenticity, amount, and order of the secured claim have been
established, if the secured creditor so requests.” This provision unequivocally states that the
realisation of the secured asset is conditional on the secured creditor’s instruction. A contrario,
in the absence of such an instruction, the collateral should not be monetised.

On the basis of the above, it can be summarised, and a partial conclusion can be drawn, that
the interpretation whereby the realisation of the secured property in the case of a repayment
plan involving the monetization of assets is contingent upon the relevant instruction of the
secured creditor is supported by the explicit wording of Sections 293(1) and 409(4) of the
Insolvency Act. Furthermore, this interpretation ensures that the new legal regulation
concerning the debtor’s protected dwelling does not become irrelevant. It also takes into
account the protection of the debtor’s social interests. Moreover, this interpretation aligns with
the fundamental principles of the Insolvency Act, most notably the principle that creditors have
the ability to influence the sources of repayment for their claims. This is a manifestation of the
legal maxim vigilantibus iura. If creditors fail to exercise this right by voting on the
arrangement, their inaction cannot be substituted by the insolvency court.

IV. CONCLUSION

The amendment to the Insolvency Act by Act No. 31/2019 Coll. not only introduced a
number of changes to the legal regulation of the debtor’s bankruptcy resolution through debt
relief but also created several issues, including the question of whether it is permissible to
monetize the object of the secured creditor’s claim in debt relief through a payment plan with
the monetization of the estate (which replaced the previous debt relief solely through a payment
plan) without the secured creditor’s consent or even against their will. The author has outlined
above the arguments in favour of both positions: one that holds that the secured property may
only be monetized with the secured creditor’s consent or instruction, and the opposite view,
which prioritises the maximisation of creditors’ satisfaction and their common interest over the
individual interest, thereby justifying the authorisation to monetize the secured property even
against the secured creditor’s will. Until the Supreme Court unifies the divergent case law on
this matter, arguments can be found for both positions. The author is inclined towards the
interpretation that the realisation of the collateral in a repayment plan involving the realisation
of assets is only permissible on the instruction of or with the consent of the secured creditor.
This interpretation relies on the wording of the Insolvency Act, particularly Section 293(1) and
Section 409(4), which explicitly states that secured property shall be realised on the instruction
of the secured creditor. From the author’s perspective, the ability of unsecured creditors to
decide on the method of resolving insolvency is crucial. Unsecured creditors may influence the
source of satisfaction for their claims in advance, and nothing prevents them from voting for an
arrangement involving the realisation of assets, where, with the exception of a special
circumstance (which is not detrimental to unsecured creditors), the secured asset is always
realised. This option represents both an expression of the autonomy of will and the principle of
vigilantibus iura. According to the author, the insolvency court cannot interfere with these
rights and cannot decide whether or not to monetise the collateral without the consent of the
unsecured creditors, as this authority is otherwise vested solely in the secured creditor.
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K PRAVI\’IEJ UPRAVE PREDPOJATOSTI ZAMESTNANCA
SPRAVNEHO ORGANU V SPRAVNOM KONANI!

ON LEGAL REGULATION OF BIAS OF AN EMPLOYEE OF
THE ADMINISTRATIVE BODY IN THE ADMINISTRATIVE
PROCEEDINGS

Matej Horvat®®
https://doi.org/10.33542/S1C2025-1-05

ABSTRAKT

Clanok sa zaobera zakladnymi pravidlami spravneho konania podla Spravneho poriadku, ktoré
upravuju postup spravnych organov, ucastnikov konania a dalsich subjektov, ktoré zahrnaju
zasady ako viazanost verejnej sprdavy pravmym poriadkom, rovnost ucastnikov konania,
materidalnu pravdu, rychlost a hospodarnost konania. Konkrétne clanok analyzuje pravno-
teoreticky aj prakticky pohlad na vylucenie zamestnanca spravneho orgdanu pre jeho
predpojatost zo spravneho konania, ktoru vaima ako predpoklad pre zabezpecenie objektivneho
a spravodlivého rozhodovania. V ramci analyzy su konfrontované relevantné ndrodné sudne
rozhodnutia a vedecka literatura, pricom sa vyuzivaju metody komparacie, deskripcie a syntézy.
V konkrétnostiach sa ¢lanok venuje obligatornym dovodom vylicenia zamestnancov spravnych
orgdnov z konania, ktoré sii taxativne vymedzené v zdkone, a ich aplikdcii v praxi. Clanok tiez
rozoberd procesné aspekty rozhodovania o ndmietkach predpojatosti a ich komunikaciu
spravnym organom, vratane formalnych a neformalnych postupov. Na zaver clanok ponuka
navrhy de lege ferenda na zlepsenie pravnej upravy, ktoré by mohli prispiet k rychlejSiemu a
efektivnejSiemu spravnemu konaniu.

ABSTRACT

The paper deals with the basic principles of proper proceedings according to the Administrative
Procedure Code, which regulate the procedures of administrative authorities, participants in
the proceedings, and other entities. These principles include principles such as the binding
nature of public administration to the legal order, equality of participants in the proceedings,
material truth, speed, and economy of the proceedings. Specifically, the paper analyzes both
the theoretical and practical legal perspectives on the exclusion of an administrative authority
employee from the proceedings due to bias, which is seen as a prerequisite for ensuring
objective and fair decision-making. The analysis confronts relevant national court decisions
and scientific literature, using methods of comparison, description, and synthesis. The paper
specifically addresses the mandatory reasons for excluding employees of administrative
authorities from the proceedings, which are exhaustively defined by law, and their application

Tento ¢lanok bol podporeny Agenturou na podporu vyskumu a vyvoja na zaklade Zmluvy ¢. APVV-20-0436 Nova pravna
Uprava spravneho trestania.

doc., JUDr., PhD., Univerzita Komenského v Bratislave, Pravnicka fakulta, Bratislava, Slovenska republika

Comenius University Bratislava, Faculty of Law, Bratislava, Slovak Republic.

Autor posobi aj ako sudca Spravneho sudu v Bratislave. Nazory vyjadrené v tomto ¢lanku su jeho sukromnymi pravno-
teoretickymi nazormi, ktoré ziadnym spdsobom nereprezentuji nazory Spravneho siidu v Bratislave a ani jeho jednotlivych
sudkyn a sudcov.
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in practice. It also discusses the procedural aspects of deciding on objections of bias and their
communication to the administrative authority, including formal and informal procedures.
Finally, the paper offers de lege ferenda proposals for improving the legal regulation, which
could contribute to faster and more efficient administrative proceedings..

L. UvoD*

Spravny poriadok® upravuje postup spravnych organov, uéastnikov konania a dalsich
subjektov spravneho konania, ako aj ich prava a povinnosti pri vydavani rozhodnuti v oblasti
verejnej spravy a ich prieskume. Tento pravny predpis preto kladie na spravne konanie urcité
naroky, ktoré su v tej najvSeobecnejSej rovine vymedzené v jeho zakladnych pravidlach (§ 3
a 4 SP), resp. v jeho zakladnych zasadach (principoch®).

Tieto zakladné pravidla spravneho konania ovplyviiuji spravne konanie prostrednictvom
toho, Ze predstavuju zakladné interpretatné pravidla pre jednotlivé ustanovenia Spravneho
poriadku. Konkrétne pomenovanie jednotlivych zakladnych pravidiel spravneho konania sa
v pravnej tedrii spdja s oznacenim ,,zdsada“. K zdkladnym pravidlam spravneho konania tak
radime zasadu viazanosti verejnej spravy pravnym poriadkom, zasadu rovnosti ucastnikov
konania, zdsadu materialnej pravdy, zasadu rychlosti a hospodarnosti konania a pod.” Niektoré
zo zakladnych pravidiel spravneho konania nie st vymedzené priamo v § 3 a4 SP, ale su
odvoditelné z textu Spravneho poriadku, teda z jeho systematiky a d’alSich ustanoveni. Ide
o také zakladné pravidla, medzi ktoré zarad’ujeme napriklad zasadu dvojinstancnosti,
dispoziénu zasadu, zasadu vol'ného hodnotenia dokazov alebo zasadu pisomnosti konania.®

K zakladnym pravidlam spravneho konania sa $tandardne® nezarad'uje zasada nezavislosti
a nestrannosti,’ ako ju pozniame zo sidneho konania (¢l. 46 ods. 1 Ustavy Slovenskej
republiky’!), ked'ze verejnd sprava a osobitne $tatna sprava aich reprezentanti ako uplne
nezavislé a nestranné subjekty vystupovat’ nemozu.*2

Pre §tatnu spravu totiZ platia urcité charakteristické znaky, ku ktorym sa radi to, Ze je jednak
hierarchicky usporiadana a uplatiiuje sa tu nadriadenost’ a podriadenost’ a jednak to, Ze ¢innost’
jej vykonavatel'ov je ovplyvnena vnutornymi spravnymi aktami.'®

Ako podotyka aj M. Vernarsky: ,,Spravne organy predstavuju zloZito Struktarovany komplex
organizacne] vystavby verejnej spravy, a tak dosiahnut’ Gcelnost’ ich mocenskej ¢innosti i

Tento ¢lanok je upravenou a rozsirenou verziou prispevku z konferencie ,,Prof. JUDr. Jiti Hoetzel — 150 let od narozeni
(vyznam jeho dila pro spravni pravo v retrospektivnim a perspektivnim pohledu)®, ktora sa konala dia 11. aprila 2024
v Plzni, Ceska republika.

Zakon €. 71/1967 Zb. o spravnom konani (spravny poriadok) v zneni neskorsich predpisov (d’alej len ,,Spravny poriadok*
alebo ,,SP®).

Terminologicky a aj obsahovo rozliSuje principy a zasady napriklad M. Vrabko; VRABKO, M. Principy a zasady v prave
s osobitnym zretel'om na principy pri uplatiovani spravneho trestania. In Prdvna tiprava spravneho trestania. Bratislava :
Univerzita Komenského, Pravnicka fakulta, 2015, s. 5 —9; VRABKO, M. Su principy v prave prameiiom spravneho prava?
In Bratislavské pravnické forum 2018. Bratislava : Univerzita Komenského, Pravnicka fakulta, 2018, s. 351 — 356.
Porovnaj napriklad PIRY, M. Zdkon o sprdvnom konani (sprdvny poriadok). Velky komentdr. Zilina : Eurokédex, 2022, s.
16 a nasl.

8  VRABKO, M. In VRABKO, M. a kol. Sprdvne prdavo procesné. Vieobecna cast. Bratislava : C. H. Beck, 2019, s. 53 a nasl.
Uvadza ju viak v podobe zasady objektivnosti a nestrannosti S. Kosi¢iarova; KOSICIAROVA, S. Sprdvne prdavo procesné.
Vseobecnd cast. Samorin : Heuréka, 2017, s. 137.

Na druhej strane ju vSak Najvyssi sud Slovenskej republiky zaradil medzi ,,zakladné procesné pravidlo v spravnom konani®,
ked’ uviedol: ,,Medzi zakladné procesné pravidlo v spravnom konani patri aj zdsada nestrannosti spravneho organu
zarucujuca objektivnost’ rozhodovania a rozhodnutia spravneho organu® (rozsudok Najvyssieho sudu Slovenskej republiky
z 22. septembra 2010, sp. zn. 6Sz0/371/2009).

11 Pogzri napriklad SVAK, J. In OROSZ, L., SVAK, I. Ustava Slovenskej republiky. Komentdr. Zvizok I. (zdkladné principy
a ludské prava). Bratislava : Wolters Kluwer, 2021, s. 580 a nasl.

Terminologicky budeme v ¢lanku pouzivat’ pojem nestrannost’ ako poziadavku vzt'ahujucu sa na spravne konanie a pojem
nepredpojatost’ vo vzt'ahu k zamestnancovi spravneho organu.

13 KOSICIAROVA, S. Sprdvne prdavo hmotné. Vieobecnd cast. Plzen : Ale§ Cengk, 2022, s. 85.
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efektivne plnenie ich uloh mozno len pri uplatnovani takych pravidiel, ktoré vnutornt
koherentnost’ ich aktivit u¢inne zabezpecia. Hierarchické usporiadanie orgénov verejnej
(predovsetkym Statnej) spravy nerozlucne spiaté so vzt'ahmi nadriadenosti a podriadenosti
predstavuje jeden z néstrojov, ktory sa vyznacuje potencialom uc¢inne zabezpecit' jednotnost’
kazdodennej prace verejnej spravy. No hierarchia je pojmovo len malo zlucitelnd s
nezavislostou.*

V ramci spravneho konania sa preto Castejsie ,,skloniuje nestrannost’ tohto konania, nez jeho
nezévislost’, ¢o jednoznacne vyplyva zo skuto¢nosti, ze kvalita nezavislosti a nestrannosti je,
ako sme uviedli, Gstavnopravne garantovana len stidnej moci. Z daného dovodu predmetom
tohto ¢lanku nie je analyza nezavislosti, ale vyluéne len nestrannosti spravneho organu.

Z pohl'adu pravnej tedrie je zabezpecenie nestrannosti spravneho organu zarad’ované medzi
institity ochrany zakonnosti spravneho konania®® a zdéraziiuje, Ze je nevyhnutnou sucastou
naplnenia zasady materialnej pravdy a zasady rovnosti u¢astnikov konania.*®

Tato poziadavka je zaroven aj poziadavkou dobrej verejnej spravy. Ako uvadza S.
Kosiciarova ,,poziadavka na nestrannost’ spravneho organu je zakladnym predpokladom
a garanciou prava na spravodlivy proces vo verejnej sprave. V praxi by bolo porusenim tohto
prava ucastnika konania, ak rozhodoval predpojaty zamestnanec alebo ¢len komisie spravneho
organu. Ak je zamestnanec verejnej spravy pri rozhodovani zaujaty, nerozhoduje objektivne.
Podra €. 4 bodu 4 Odportcania CM/Rec (2007) 7 ¢lensky Stat Rady Eurdpy by mal zabezpecit’,
aby zamestnanci verejnej spravy vykonavali svoje povinnosti nestranne, bez ohl'adu na ich
vlastné osobné presvedéenie a zaujmy.*!’

,Nestrannost’ iradnych oséb pritom znamend, ze v priebehu kazdého konania postupuju
nezaujato a objektivne, tzn. celkom v sulade so zdkonom, nikomu nestrania, pomeruju zistené
z4ujmy dotknutych oséb a nachadzaju a chrania verejny zaujem.“*®

Z historického pohl'adu mozno povedat, Ze pravna Uprava nestrannosti v rozhodovani ma
svoj povod v nestrannosti, ktord bola (a je) vlastna suidnemu konaniu a podl'a ktorej plati, ,,ze
sudca by mal byt’ nestranny a nezaujaty (nemo judex in causa sua).*® V ase prijatia Spravneho
poriadku obdobné pravidla obsahovali aj spravne poriadky d’alsich krajin vychodného bloku.?°
Dovody vylucenia boli subjektivneho charakteru (napr. rodinné vizby), no aj insStitucionélneho
charakteru.?!

V ramci tohto ¢ldnku sa analyzuje pravna tprava predpojatosti?? upravend v Spravnom
poriadku a je konfrontovana s relevantnou narodnou stdnou judikaturou a zavermi, ktoré z nej
plynt vo vztahu k spravnej a zdkonnej spravnej praxi vylu¢ovania zamestnancov spravnych
organov z dovodu ich predpojatosti. Na dosiahnutie tohto ciel’a sa vyuziva, okrem spomenute;j
judikatary, aj prislusnd vedecka literatura slovenskej, ¢i Ceskej proveniencie (ak bude

14 VERNARSKY, M. Ako je to s nezavislostou spravnych organov? In Bratislavské pravnické forum 2018. Bratislava :

Univerzita Komenského, Pravnicka fakulta, 2018, s. 343.

VACOK, J. Whrané institity zdkonnosti v prvostupiiovom spravnom konani. Bratislava : Univerzita Komenského,

Pravnicka fakulta, 2014, s. 63.

16 KADECKA, S. In SKULOVA, S. a kol. Spravni pravo procesni. Plzeti : Ale§ Cenék, 2017, s. 87.

17 KOSICIAROVA, S. Spravny poriadok. Komentdr. Samorin : Heuréka, 2013, s. 51.

18 SKUREK, M. In FRUMAROVA, K., GRYGAR, T., POUPEROVA, O., SKUREK, M. Sprdvni prdvo procesni. Praha : C.
H. Beck, 2021, s. 104.

19 McCORMICK, C. Judicial Review of Administrative Action in the United Kingdom: The Status of Standards between
1890 and 1910. In [talian Journal of Public Law, Vol. 10, Issue 1/2018, s. 86.

2 Porovnaj DELLA CANANEA, G. The Common Core of European Administrative Laws. Retrospective and Prospective.
Leiden : Brill, 2023, s. 75 - 76.

2L McCORMICK, C. Judicial Review of Administrative Action in the United Kingdom: The Status of Standards between

1890 and 1910. In Italian Journal of Public Law, Vol. 10, Issue 1/2018, s. 88.

Pre uplnost’ poukaZeme na nazor J. Sobiharda, podl'a ktorého ,termin predpojatost’ je nespisovny, spravne ma byt

zaujatost™; SOBIHARD, J. Spravny poriadok. Komentar. Bratislava : Iura Edition, 2007, s. 49. V texte budeme pouzivat’

pojem predpojatost’ s vynimkou priamych citacii.
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aplikovatelna). Dalsimi vedeckymi metédami vyuZitymi pri pisani tohto ¢lanku st aj metody
kompardcie, deskripcie, ¢i syntézy.

II. PRAVNA UPRAVA V SPRAVNOM PORIADKU A SUVISIACA SUDNA
JUDIKATURA

Spravny organ konéd vzdy prostrednictvom konkrétnej fyzickej osoby (zamestnanca alebo
¢lena komisie), ktora ma fakticky vplyv na priebeh konania a jeho vysledok, rozhodnutie. Na
zabezpecenie nepredpojatosti takejto osoby a objektivity rozhodovania sluzi institut vylicenia
zamestnancov alebo ¢lenov spravneho organu. Jeho cielom je najmé zabezpecenie nestrannosti
rozhodovania.??

Zabezpecenie nestrannosti v spravnom konani je predmetom zaujmu § 9 az 13 SP. V ramci
tychto ustanoveni ndjdeme dévody, pre ktoré musi byt zamestnanec z konania vyluceny pre
svoju predpojatost’ (§ 9 SP), ozndmenie nadmietok zo strany Ucastnika konania (§ 10 SP),
ozndmenie zo strany zamestnanca (§ 11 SP), proces rozhodovania o vyluceni (§ 12 SP)
a osobitné pravidla pre ¢lenov kolektivnych organov (komisii) (§ 13 SP).

Vyznam tejto pravnej upravy je jednozna¢ny. Slovami NajvysSieho sudu Slovenskej
republiky: ,,Vznik akejkol'vek pochybnosti o nedodrzani tejto zdsady (zésady nestrannosti —
pozn. autora) moze mat’ za nasledok vadnost’ samotného rozhodnutia vo veci a pochopitelne
modze viest k zruSeniu alebo zmene rozhodnutia vydaného v takomto konani. Zarukou
nestrannosti rozhodovania zamestnanca spravneho orgénu je jeho nepredpojatost, t. j. jeho
schopnost’ udrzat’ si potrebny objektivny nadhl'ad nad posudenim a rozhodnutim konkrétne;j
veci, pricom odévodnent pochybnost’ o jeho nepredpojatosti so zretel'om na jeho pomer k veci,
k ucastnikom konania alebo kich zéastupcom, nie je potrebné dokazovat, staci len jej
existencia.*?*

Dévody vyluc¢enia zamestnanca spravneho organu zo spravneho konania mozno rozdelit’ na
dovody fakultativne (index suspectus) a dovody obligatorne (index inhabilis).?>

Fakultativnym dévodom na vylicenie zamestnanca je jeho pomer k veci, k ucastnikom
konania alebo k ich zastupcom. Ide tu teda o vymedzenie urcitych subjektivnych predpokladov,
na zéklade ktorych zamestnanec spravneho orgdnu modZze ,stratit* svoj uradny nadhlad
v rozhodovanej veci. Obligatornym dévodom je situdcia, ak by mal rozhodovat’ ten, kto sa v tej
istej veci zucastnil na konani ako zamestnanec spravneho orgénu iného stupna.

Pred analyzou tychto dovodov si dovolime jednu mali pozndmku — z hladiska textu
Spravneho poriadku treba usudit, Ze v skutocnosti tu nejde o fakultativny dovod, ale
o obligatérny dovod vylucenia zamestnanca, a to v pripade, ak nastane zakonom predpokladana
skuto€nost, ktord je vyjadreny slovami ,,moZno mat’ pochybnost’ o jeho (zamestnancovej —
pozn. autora) nepredpojatosti. Aj samotny Spravny poriadok totiz vymedzuje, ze ak toto
nastane, potom dosledkom je, Ze zamestnanec je ,,vyluceny z prejednavania a rozhodovania
veci®. Zakon tu neddva sprdvnemu orgdnu priestor na zvazenie, ¢i zamestnanca v tomto pripade
vyluci alebo nie, ale priamo prikazuje, Ze musi byt vyluceny. ,Fakultativny* ddvod na
vylicenie preto treba vnimat ako obligatorny, ato v pripade, ak nastane zakonom
predpokladand hypotéza pravnej normy.?® Aj stidna judikatiira v tejto stvislosti uvadza, ze
»oznacenie fakultativne treba chapat’ do istej miery podmienene. Spravny organ tu existenciu
dovodov zaujatosti skima. Mo6zZe dospiet’ k zdveru, Ze tieto dovody neexistuju a namietku

22 SREBALOVA, M. In VRABKO, M. a kol. Spravne pravo procesné. VSeobecna cast. Bratislava : C. H. Beck, 2019, s. 65.

24 Rozsudok Najvyssieho stidu Slovenskej republiky z 22. septembra 2010, sp. zn. 6570/371/2009.

% SOBIHARD, J. Sprdavny poriadok. Komentdr. Bratislava : Iura Edition, 2007, s. 49.

% K §truktare pravnej normy pozri napriklad FABRY, B., KASINEC, R., TURCAN, M. Tedria prdva. Bratislava : Wolters
Kluwer, 2019, s. 81.
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zaujatosti zamietne. Ak vSak takyto dovod zisti, je povinny rozhodnut o vyluceni
zamestnanca.“%’

Ako bolo uvedené, predpokladom vylu¢enia zamestnanca je jeho pomer k veci, ucastnikom
konania alebo zastupcom. Spravny poriadok blizSie nevymedzuje a nevysvetluje tieto pojmy.
Ponechava ich na rozhodovaciu prax spravnych organov a spravnych sudov.

Pravna tedria k dovodu ,,pomer k veci® zarad’uje situdcie, ked’ ,,zamestnanec spravneho
organu moze byt sam ucastnikom spravneho konania,?® jeho prava a povinnosti moézu byt
rozhodnutim spravneho organu dotknuté. V spravnom konani m6ze mat’ napriklad postavenie
svedka, znalca, poskodeného a pod., a teda moze mat’ zaujem na vysledku konania — ziskanie
majetkového prospechu alebo ziskanie inej vyhody vratane komeréného alebo sluzobného
vztahu k veci.*?°

Za pomer k veci stidy oznacili aj situaciu, ked sa na spravnom konani podiel’ala osoba, ktora
sa podielala aj na vykone kontroly, ktora konaniu predchadzala: ,,za tychto okolnosti, ked’ na
jednej strane tiradna osoba sa zc¢astnila vykonu kontrolnych a dozornych opravneni spravneho
organu u zalobcu, pricom skutkové zavery zistené pocas vykonu tychto opravneni neskor viedli
spravny organ za ucasti rovnakej osoby v nasledujicom spravnom konani k prijatiu pravneho
zéaveru o poruseni administrativnopravnej povinnosti kontrolovanej osoby — zalobcom, potom
tato Uradnd osoba je vylucend v zmysle § 9 ods. 1 Spravneho poriadku pre pomer k
prejednavanej veci (vyslovenie hodnotiaceho usudku majaci zéklad v skutkovej podstate
neskor tvrdeného priestupku). Iny pripad by vSak nastal, ak by sa spochybiiovana uradna osoba
s obsahom tradného zaznamu o kontrole iba zozndmila a samotného vykonu kontroly by sa
nezucastnila. To sa viak v prejednévanej veci nestalo.“*

K dévodu ,,pomer k ucastnikovi konania alebo jeho zastupcovi® sa zas zarad’uje pomer
zaloZeny ,,predovSetkym na pribuzenskom alebo jemu obdobnom vzt'ahu. Do uvahy prichadza
aj vztah ekonomickej zavislosti. Pochybnosti vznikaju najmé vtedy, ked” ma zamestnanec
blizke pribuzenské vztahy (napr. je rodi€om, manzelom, strodencom a pod.) alebo uzke
priatel'ské ¢i nepriatel'ské vztahy; o takéto vztahy ide aj vtedy, ked’ zamestnanec spravneho
organu ucastnika konania zastupuje alebo je mu priamo podriadeny.«3

VyuZivat’ sa tu bude napriklad aj pojem blizkej osoby, ako je vymedzeny v Obc¢ianskom
zékonniku, podl'a ktorého blizkou osobou je pribuzny v priamom rade, surodenec a manzel; iné
osoby v pomere rodinnom alebo obdobnom sa pokladajii za osoby sebe navzajom blizke, ak by
ujmu, ktort utrpela jedna z nich, druha dévodne pocitovala ako vlastnil uymu. Tieto zavery
platia aj pre osobu (osoby) zastupcov ucastnika konania.

Obligatérnym dévodom vylucenia je situdcia, ak by mal rozhodovat’ ten, kto sa v tej istej
veci zucastnil na konani ako zamestnanec spravneho organu iného stupiia. Ide o situacie, ked’
osoba v priebehu Casu zmenila svoje pracovisko a zacala byt' zamestnancom iného spravneho
organu, ktory jej je v organizacnej Struktire verejnej spravy nadriadeny alebo naopak
podriadeny. Ide tu teda o situacie postupenia na ,,vyssi“ organ verejnej spravy, alebo aj naopak,

ree

na,,niz8$i“ spravny organ. Na druhej strane tu nejde o situdcie, ked’ vo¢i rozhodnutiu spravneho

21 Rozhodnutie Krajského sudu v Ziline z 1. juna 2012, sp. zn. 29Sp/8/2012.

28 Napriklad podla rozhodnutia Najvysicho stdu Slovenskej republiky sp. zn. 3 S7k/8/2017: ,Namietat zaujatost
zamestnanca spravneho orgdnu maju povinnost’ ucastnici spravneho konania (§ 10 SpP), ako aj zamestnanec spravneho
organu sam (§ 11 ods. 1 SpP), len ¢o sa o skuto¢nostiach nasvedcujucich jeho vylucenie dozvedia. Z uvedeného je zrejmé,
7e tato povinnost’ v konani o vydanie stavebného povolenia bola porusend. Ing. F. V., ktory bol projektantom stavieb a
vykonaval aj stavebny dozor bol ako ti¢astnik konania a zamestnanec spravneho organu povinny oznamit’ tieto skutocnosti,
nasvedcujuce jeho vylucenie, spravnemu organu.

2 POTASCH, P.,, HASANOVA, J., VALLOVA, J., MILUCKY, J., MEDZOVA, D. Sprivny poriadok. Praha : C. H. Beck,

2022, s. 93.

Rozsudok Najvyssieho sudu Slovenskej republiky z 27. aprila 2010, sp. zn. 5Szp/86/2009.

3 KOSICIAROVA, S. Sprdavny poriadok. Komentdr. Samorin : Heuréka, 2013, s. 54.

30

https://doi.org/10.33542/SIC2025-1-05 60


https://doi.org/10.33542/SIC2025-1-05

STUDIA IURIDICA Cassoviensia ISSN 1339-3995. Vol. 13.2025, No.1

organu je podany riadny opravny prostriedok, ktorému nadriadeny organ vyhovie, rozhodnutie
zru$i a vec vrati spravnemu organu na nové konanie a rozhodnutie. V tomto pripade nie je dany
predpoklad vylucenia zamestnanca, ak by vec rozhodovala po zruseni opat’ ta ista osoba. To
isté bude platit’ aj v situdcii, ak je vec spravnemu organu vratena na zaklade spravneho stidneho
prieskumu rozhodnutia.

Pre Uplnost’ este uvedieme, ze dovody vylucenia zamestnanca si v zdkone vymedzené
taxativne; nemozno ich preto rozsirovat’ aj na dovody, ktoré zdkon nevymedzuje. ,,Nesuhlas
alebo nespokojnost’ s pravnou argumentaciou nepatri medzi dévody fakultativneho vylucenia
zamestnanca spravneho organu z prejednania veci“® a,taktieZz za zaujatost nemozno
povazovat to, Ze spravny organ nekond tak, ako si to zalobcovia predstavuji.«3

Zamestnanec, pri ktorom sa zistia vymedzené skutoCnosti, je vylic¢eny z prejedndvania
arozhodovania veci. Spravny poriadok tymto eliminuje zamestnanca z vykonu urcitych
ukonov v ramci spravneho konania. Z textu zdkona vyplyva, Ze vylucit mozno len takého
zamestnanca, ktory sa skuto¢ne podiela na ukonoch spravneho konania, ktoré su tikonmi
stvisiacimi s prejedndvanim veci (napriklad vykondvanie dokazovania, predvolavanie na Ustne
pojednavanie a podobne) a s rozhodovanim vo veci (meritérne rozhodnutie, ale aj procesné
rozhodnutia v ramci spravneho konania, ich spisanie, podiel’anie sa na ich priprave, hlasovani
ako budu vyzerat' a podobne). Z daného dévodu preto nemozno vylucit’ z konania takého
zamestnanca, ktory napriklad len zabezpecuje urcité administrativne prace stvisiace napriklad
so spisom (kopirovanie, skenovanie, konverzia dokumentov) a podobne. Inymi slovami,
Spravny poriadok pauSalne neustanovuje, Ze spravne konanie je automaticky nezakonné, ak sa
na niektorych ukonoch v jeho ramci zicastnil vyluceny zamestnanec.

Tento zéver je dolezity aj pre ucastnikov konania, ktori mézu v rdmci opravnych
prostriedkov uviest’ ako dovod zruSenia (zmeny) rozhodnutia, aj ten, Ze vo veci rozhodoval
vyli€eny zamestnanec. Ak ucastnik konania bude tvrdit' uvedené skutoc¢nosti, mal by mat’ vzdy
na pamiti to, Ze by mal Specifikovat’ ¢o najpresnejSie dovody vylucenia, pripadne v tomto
pripade aj ukony, ktoré tento zamestnanec vykonal. Ak sa ten totiZ podielal len na
administrativnych ukonoch, nebude moct byt tento dovod vylicenia vzaty do Gvahy.

Uvedené vyplyva aj z pravneho nazoru Ustavného sidu Slovenskej republiky, podla
ktorého: ,,Dafiovy poriadok®* tym eliminuje ukony osoby, u ktorej je obava, Ze je zaujata.
Danovy poriadok ale pauSalne neustanovuje, zZe Cast’ konania, na ktorej sa zc€astnil zaujaty
zamestnanec, je automaticky nezdkonna. Preto je relevantné skumat’, aké ukony vyluceny
danovy kontroldr vykonal a ¢i ide o ukony, ktoré vykonat’ mohol. Stazovatel’ v§ak neuviedol,
v akej faze danového konania doslo k vyluceniu danového kontrolora, aké ukony vyluceny
kontrolor dosial’ vykonal a ¢i mdze existovat’ pri¢inna stivislost’ medzi vykonanymi tkonmi a
vysledkom danovej kontroly vzhl'adom na jeho zaujatost’. Stazovatel' ostal v tomto ohl'ade
pasivny, a to aj v ramci preskimavania spravnych rozhodnuti spravnymi sidmi. StaZovatel sice
uviedol, ze mé obavu, ze danovy kontroldor mohol niektoré ukony vykonat’ ako zaujaty, avSak
bez ich konkretizovania tak spravnym stidom ani tstavnému sudu nedal dostatocny podklad pre
posudenie relevantnosti jeho namietok a najma pre postudenie pri¢innej suvislosti namietaného
pochybenia a vyroku napadnutého rozhodnutia.*°

Na vylucenie zamestnanca pritom postacuje, aby bol dany ¢o ilen jeden z dévodov na
vyltcenie, ktoré vymedzuje Spravny poriadok a bude pritom postacovat, ak mozno mat
pochybnosti o jeho nepredpojatosti, t. j. ak vznikni pochybnosti, ze takyto zamestnanec je

32 Rozsudok Najvyssieho sudu Slovenskej republiky z 28. jula 2011, sp. zn. 8320/185/2010.

3 Rozhodnutie Najvyssieho sudu Slovenskej republiky z 25. aprila 2013, sp. zn. 8Szp/5/2013.

34 Predmetné zavery, vzhladom na obdobnost’ pravnej upravy, mozno vztiahnut aj na Spravny poriadok — pozn. autora.
% Uznesenie Ustavného stidu Slovenskej republiky z 30. marca 2021, sp. zn. III. US 246/2021.
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v dosledku tohto pomeru nepredpojaty. Spravny poriadok nevyzaduje, aby preukazanie tejto
predpojatosti podliehalo procesu dokazovania. Predpojatost’ zamestnanca preto nemusi byt
preukdzana nado vsetku pochybnost’, ale postaduje, ak o nej vznikli pochybnosti,*® resp.
slovami spravneho sudu: ,,Spravny poriadok pripista ur€itu spravnu tivahu v tom zmysle, ze
zékonom ur¢ena osoba ma pravo a sucasne povinnost’ vyrovnat’ sa s tym, ¢i naozaj dovody na
vylt€enie z konania existuju (v rovine realnosti zakonom predvidanej hrozby — pochybnosti),
a ak ano, tak takéhoto zamestnanca vylucit’. Z dikcie ustanovenia § 9 ods. 1 spravneho poriadku
vSak tiez vyplyva, Ze na vylicenie zamestnanca z prejednavania a rozhodovania veci stacia uz
len pochybnosti o jeho nepredpojatosti. Na zaklade uvedeného je mozné konstatovat’, ze takéto
dovody nemusia byt jednoznaéne preukdzané a dokdzané, ale staci, ak nastanti pochybnosti. Za
danych okolnosti je preto existenciu pochybnosti vzdy potrebné vykladat’ tak, aby to bolo v
prospech ti¢astnika konania, resp. ochrany jeho prav a pravom chranenych zaujmov.*?’

Zosumarizovanim uvedeného textu mozno dospiet’ k zaveru, Ze: ,,Moznu existenciu hore
uvedeného vztahu zaujatosti maju vnutrostatne sudy v zmysle ustalenej judikatary Europskeho
sudu pre 'udské prava (napr. vo veci Piersack proti Belgicku) preverovat’ zo subjektivneho, ako
aj z objektivneho hl'adiska. Najvyssi sid na tomto mieste upozorfiuje, Ze preverovanie
subjektivneho hl'adiska vychadza zo zistenia osobného postoja konajicej uradnej osoby k veci,
ucastnikom alebo k ich zéastupcom. V pripade, ze dotknuta zamestnankyia jednoznacne a
nespochybiiujicim sposobom vyjadrila svoje vnutorné presvedcenie o svojej nestrannosti,
potom sa jej nestrannost’ neustale predpoklada az do okamihu predlozenia dokazu opaku. (...)
Preto bolo potrebné preskimat’ rozhodnutie o nevyluceni aj z objektivneho hladiska.
Objektivne hl'adisko je zaloZené na zisteni, ¢i iradna osoba v kazdom $tadiu spravneho konania
poskytuje verejnosti dostato¢né zaruky vylucujuce akékol'vek opravnené pochybnosti o tom, ze
bude dant vec prejednavat’ a v nej rozhodovat’ zaujato a v konecnom dosledku nespravodlivo
(teoria zdania). Prvkom zasadného vyznamu v otdzke rozhodovania o zaujatosti zamestnanca
je to, ¢i obavy ucastnika o nestrannost’ zamestnanca st redlne opravnené, pricom uvedené obavy
sa musia zakladat’ na objektivnych, konkrétnych a dostato¢ne zdvaznych skutoc¢nostiach
tvrdenych uéastnikom. 3

V § 9 a 10 SP sa upravuje postup, akym maju byt ndmietky predpojatosti komunikované
spravnemu organu. Z pohladu Ucastnika konania sa namietka predpojatosti oznamuje na
spravnom organe, ktory konanie vedie, a z pohl'adu zamestnanca sa namietky oznamuju jeho
priamemu nadriadenému; ak sa ndmietka tyka veduceho sprdvneho organu, tak ten ich
oznamuje vedicemu nadriadeného orgéanu.

Pre oba pripady plati aj casové hladisko, ked’Ze by tieto ndmietky mali byt formulované bez
zbyto¢ného odkladu potom, ako sa o nich dozvedel opravneny subjekt. Spravny poriadok
v zasade neupravuje sankciu za to, ak tento Casovy usek nie je naplneny. V pripade zamestnanca
vsak bude platit, Ze ide o jeden z ddvodov na obnovu konania.*

V pripade ucastnika konania som toho nédzoru, ze je v jeho zdujme, aby si neponechaval
argument o predpojatosti ako ,,Zolika* na neskor. Nepriamo z textu Spravneho poriadku totiz
mozno odvodit’, Ze spravny organ by na neskor uplatnent ndmietku (t. j. takd, ktora nesplnila

% Ako uviedol Najvyssi sud Slovenskej republiky v rozhodnuti z 22. septembra 2010, sp. zn. 6S20/371/2009: ,,zérukou

nestrannosti rozhodovania zamestnanca spravneho organu je jeho nepredpojatost,, t. j. jeho schopnost’ udrzat’ si potrebny

objektivny nadhl'ad nad posudenim a rozhodnutim konkrétnej veci, pricom odévodnent pochybnost o jeho nepredpojatosti

so zretelom na jeho pomer k veci, k ti€astnikom konania alebo k ich zastupcom, nie je potrebné dokazovat,, staci len jej

existencia.”

Rozsudok Najvyssieho spravneho sudu Slovenskej republiky z 9. februara 2022, sp. zn. 5Szk/27/2020.

3 Rozsudok Najvyssieho stidu Slovenskej republiky z 27. aprila 2010, sp. zn. 5S7p/86/2009.

3 Pozri § 62 ods.1 pism. d) SP, podl'a ktorého konanie pred spravnym organom ukoncené rozhodnutim, ktoré je pravoplatné,
sa na navrh tcastnika konania obnovi, ak rozhodnutie vydal vyliceny organ (§ 9 a 13), ak to mohlo mat’ podstatny vplyv
na rozhodnutie a ak sa naprava nemohla urobit’ v odvolacom konani.
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podmienku oznamenia ,,len ¢o sa o nich dozvie*) nemal prihliadat’.*® Spravne sudy k tomu len
vSeobecne uvadzaju, ze: ,,Ak sa zalobca na pojednavani pred spravnym organom domnieval, ze
povereny pracovnik prvostupnového spravneho orgdnu méze byt predpojaty a zasada
dodrzania rovnosti u¢astnikov konania nemusi byt’ dodrzana, mal moznost’ oznadmit’ spravnemu
organu skuto¢nosti nasvedcujuce vylucenie zamestnanca z prejednavania danej veci. V zdujme
dodrzania objektivity rozhodovania je nevyhnutné, aby ucastnik konania informoval spravny
organ o skuto¢nostiach nasvedcujucich vylucenie zamestnanca bez zbyto¢ného odkladu a
spravny organ ma o tejto skutoCnosti rozhodnit’ ¢o najrychlejsie. Ked'ze zalobca v konani
namietku zaujatosti nevzniesol, siid tito obranu Zalobcu vyhodnotil ako neddvodnu.“*

Na druhej strane vSak plati, ze samotni namietku moze tcastnik konania uplatnit’ pocas
trvania celého spravneho konania, ¢i uz na prvom stupni alebo aj v odvolacom konani, pricom
zélezi od toho, kedy sa o dovode vylucenia dozvedel. . Ucastnik spravneho konania moéze
uplatnit’ namietku predpojatosti v priebehu celého spravneho konania az do vydania
rozhodnutia vo veci, priCom tdto moznost’ nie je vylicena ani v rdmci odvolacieho konania.
Rozhodujucim faktom na jej uplatnenie je existencia skutocnosti nasvedcujicej predpojatost’
zamestnanca spravneho organu a okamih, kedy sa o tejto skutoCnosti tcastnik konania
dozvedel.«4?

Spravny poriadok v sucasnosti neriesi otazku, ¢i ucastnik konania méze podat’ namietku
zaujatosti aj opakovane.*3

Zo samotného oznamenia musia byt, okrem iného, zrejmé dovody, ktoré nasvedcuju
vyluceniu zamestnanca. Mali by byt preto v oznameni dostato¢ne pregnantne formulovang, aby
na ich zéklade vznikla pochybnost’ o nestrannosti zamestnanca, a teda doslo k vyluceniu tohto
zamestnanca z konania. Treba si uvedomit’, ze pokial’ ide o ,,fakultativne* dovody, preukéazanie
ich naplnenia je v rézii uastnika konania (ide totiZ vo svojej podstate o ndvrhové konanie),
spravny organ nie je povinny tieto dovody vyhladdvat’ za ucastnika konania. Ide tu totiz
o dovody v zasade subjektivneho charakteru, o ktorych existencii nemusi mat’ spravny organ
ziadnu vedomost’. Je tu preto na mieste zvySend zodpovednost’ tvrdenia na strane ucastnika
konania. Z oznamenia by preto jednotlivé dovody mali byt’ jednozna¢né a podlozené. Spravny
orgén preto tieZ nie je povinny Uc¢astnika konania vyzyvat’ na ich doplnenie, ak tak vSak ucini,
bude to na prospech veci.

Procesny rezim rozhodnutia o ndmietke je zavisly od toho, kto namietku oznamil. Menej
formalnym postupom je postup, ked’ oznamoval predpojatost’ samotny zamestnanec spravneho
organu. Ten oznamenie realizuje tak, Ze ho oznamuje svojmu priamemu nadriadenému, ktory
o ndmietke neformalne rozhodne. V pripade, ak sa stotozni s namietkou, prideli vec na
rozhodnutie d’alSiemu zamestnancovi spravneho orgénu a v pripade, ak sa s flou nestotozni,
zamestnanec vo veci d’alej kona, priCom moze vo veci vydat’ rozhodnutie, resp. vykonat’ vSetky
ukony, nielen tie, ktoré neznesti odklad (porovnaj § 11 ods. 2 SP). O tychto ukonoch nemusi
byt ti¢astnik konania ani len informovany.

Formadlny postup je realizovany v pripade, ak ndmietku oznédmil i¢astnik konania. V takom
pripade je nevyhnutné, aby spravny orgéan vo veci vydal rozhodnutie so vSetkymi nélezitost’ami,
ktoré tento zdkon na rozhodnutie kladie (§ 46 a § 47 SP), pretoze k vyliceniu zamestnanca

40 Spravny poriadok je tu menej formalny ako zédkon ¢&. 162/2015 Z. z. Spravny sudny poriadok v zneni neskorich predpisov

(d’alej len ,,Spravny sudny poriadok™ alebo ,,SSP*), ktory uvedené vo svojom texte priamo upravuje, ked’ ustanovuje, ze

,na neskor uplatnenti namietku zaujatosti spravny sad neprihliada® (§ 91 ods. 1 SSP). Ugastnik konania ma podla tohto

zakona urcentl sedem ditovu lehotu na podanie namietky.

Rozsudok Najvyssieho sudu Slovenskej republiky z 5. aprila 2011, sp. zn. 3 Szo 12/2011.

42 Rozsudok Najvyssieho sudu Slovenskej republiky z 22. septembra 2010, sp. zn. 6S70/371/2009.

43 Naproti Spravnemu sudnemu poriadku, ktory v tejto suvislosti uvadza: na opakované namietky zaujatosti uplatnené z toho
istého dovodu spravny sid neprihliada, ak uz o nich rozhodol nadriadeny spravny sd; v tomto pripade sa vec nadriadenému
spravnemu sudu nepredklada (§ 91 ods. 2 SSP).
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nedochadza priamo zo zakona (ex lege), ale az na zdklade rozhodnutia spravneho organu. To
potvrdzuje aj sudna judikatura, podla ktorej: ,,Prvostupiiovy spravny organ sa v spradvnom
konani dopustil zdvaznej procesnej chyby, ked’ o zalobcom podanej namietke predpojatosti
uplatnenej proti zamestnancom prvostupniového spravneho organu vo svojom rozhodnuti
nerozhodol v sulade s ustanovenim § 12 ods. 1 spravneho poriadku formou samostatného
rozhodnutia, ktorého neexistencia je v danom pripade relevantnd, nakol'ko prave v odévodneni
tohto rozhodnutia sa mal prisluSny spravny organ s namietanymi dovodmi moznej predpojatosti
riadne vysporiadat, priCom zalovany toto pochybenie prvostupniového spravneho organu
neodstranil. <44

Rozhodnutie o vyluceni musi byt vydané v pripade, ked’ sa zamestnanec nevylucuje, ale aj
ked’ sa vyluéuje. Dalej musi byt vydané bez zbyto¢ného odkladu po oznameni namietky
ti¢astnikom konania,*® musi byt vydané pred vydanim rozhodnutia vo veci samej, a preto sa
spravny organ nemoze vysporiadat’ s namietkou v ramci rozhodnutia vo veci samej alebo
dodato¢nym rozhodnutim po vydani rozhodnutia vo veci samej.*® Toto rozhodnutie nemozno
dodato¢ne menit” alebo zrusit’ (napriklad v ramci autoremedtry): ,,Ak uz raz existuju zdkonné
dovody (§ 9 Spravneho poriadku) smerujiice k vylic¢eniu zamestnanca spravneho organu,
kons$tatované v pravoplatnom rozhodnuti, nie je mozné ich zmenit’, pripadne rozhodnut, ze
odpadli. V opa¢nom pripade ide o zdvazny zasah do pravnej istoty ucastnika konania, ktory ma
vedomost’ o pravoplatnom rozhodnuti o vyluceni konkrétneho pracovnika spravneho organu z
konania pre nim uvadzané dovody — spravnym orgdnom vyhodnotené za zavazné a sposobilé
naru$it’ doveru v nepredpojatost’ zamestnanca spravneho organu. Rozhodnutim (v ramci
autoremedury) o zruseni pravoplatného rozhodnutia o vyli¢eni zamestnanca spravneho organu
z konkrétneho konania je narusena pravna istota ako zakladny princip pravneho $tatu, ktorym
je viazana Slovenska republika podra ¢l. 1 ods. 1 Ustavy Slovenskej republiky.“*’

Rozhodnutie o vyluceni sa oznamuje len tomu u€astnikovi konania, ktory oznamil ndmietku
predpojatosti.

Z hl'adiska obsahovych nalezitosti rozhodnutia o vyluceni plati, Ze sa skladd z vyroku,
odovodnenia a poucenia. DolezZité tu bude aj poucenie, pretoZze v tomto pripade Spravny
poriadok vyslovne vylu¢uje moznost' podania samostatného odvolania vo veci rozhodnutia
o vyliceni zamestnanca. To, inymi slovami, v§ak znamena, Ze z tychto dovodov mozno podat’
odvolanie (rozklad), ale aZ v rdmci podania opravného prostriedku proti rozhodnutia vo veci
samej.*®

Text Spravneho poriadku v § 12 ods. 2 uvadza, Ze proti rozhodnutiu o vyluceni zamestnanca
spravneho organu z konania nemozno podat’ samostatné odvolanie. Z dan¢ho by sa mohlo zdat’
(argumentécia o opaku), Ze takéto odvolanie bude pripustné, ak by iSlo o ,,rozhodnutie o
nevyluceni zamestnanca“. Ako vSak uviedol Krajsky std v Bratislave: ,,Rozhodnutie o vyluceni
alebo nevylii€eni zamestnanca je rozhodnutim procesnej povahy, proti ktorému nie je pripustny
opravny prostriedok. Proti rozhodnutiu o vyluceni, ale aj o nevyliceni zamestnanca nemozno
podat’ samostatné odvolanie (§ 12 ods. 2 SP). Ustanovenie § 12 ods. 2 SP nie je mozné vykladat’
izolovane od ustanovenia § 12 ods. 1 SP a nepripustit’ odvolanie len v pripade vylicenia
zamestnanca spravneho orgdnu a v pripade nevyli¢enia zamestnanca spravneho organu
odvolanie naopak pripustit. Ustanovenie § 12 ods. 2 SP sa viaze bezprostredne na odsek 1, v
ktorom ma prislu$ny organ rozhodnut’ ,o tom, ¢i je zamestnanec spravneho organu z konania
vyluceny*. Podstatné pre vysvetlenie pojmu ,vylucenie‘ v oboch odsekoch § 12 SP je slovo ,¢i

44
45
46
47
48

Rozhodnutie Najvyssiecho sidu Slovenskej republiky z 30. méja 2013, sp. zn. 5Szp/14/2012.

Pozri rozsudok Najvyssieho sudu Slovenskej republiky z 5. aprila 2011, sp. zn. 3 Szo 12/2011.

Porovnaj rozhodnutie Krajského stidu v PreSove sp. zn. 3 S/4/2011.

Rozhodnutie Najvyssieho stdu Slovenskej republiky zo 17. augusta 2011, sp. zn. 2 Szo 13/2011.
Porovnaj KOSICIAROVA, S. Spravne pravo procesné. Vieobecna ast’. Samorin : Heuréka, 2017, s. 155.
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vyjadrujice eventualitu, teda spravny organ rozhoduje ¢i zamestnanec je alebo nie je vyluceny
z konania. Na vysledok konania [o vyli¢eni zamestnanca (€i je vyliceny) alebo o nevyluceni
zamestnanca (Ci nie je vyluceny)] nadvizuje odsek 2, v zmysle ktorého proti rozhodnutiu o
vyluceni zamestnanca spravneho orgéanu (¢i je alebo ¢i nie je vyluceny) nie je pripustné podat’
samostatné¢ odvolanie. Ak sa Ucastnik konania domnieva, ze spravny organ pri vylaceni
zamestnanca nepostupoval v sulade so zdkonom, moéze tito skuto¢nost’ namietat az v
odvolacom konani proti meritornemu rozhodnutiu a v odvolacom konani funk¢ne prislusny
spravny organ preskuma nielen prvostupiiové meritérne rozhodnutie, ale aj rozhodnutie o
vylu€eni alebo nevyluceni zamestnanca spravneho orgénu z konania. Na tomto zavere nic
nemeni ani nespravne poucenie o moznosti podat opravny prostriedok uvedené v
prvostupnovom rozhodnuti, ked’Zze zalobcovi poskytlo viac prav, ako mu Spravny poriadok v §
12 ods. 2 daval.«*

Poslednou otazkou, ktora je zaujimava vo vztahu k rozhodnutiu o vylu¢eni zamestnanca, je,
¢i je toto rozhodnutie preskiimatelné v spravnom studnictve. Podl'a spravnych sudov ,,procesné
rozhodnutie spravneho organu o zaujatosti, resp. nezaujatosti jeho zamestnanca je vylicené z
preskimavacej pravomoci sudov, ktorého nezakonnost’” modze ucastnik, ak sa domnieva, ze
spravny organ pri vylic¢eni zamestnanca nepostupoval v stlade so zakonom, namietat’ az v
odvolacom konani proti meritornemu rozhodnutiu. Tento pravny nazor uplatiiuje vo svojej
rozhodovacej ¢innosti i Ustavny sid Slovenskej republiky (napr. rozhodnutia sp. zn. III. US
186/2013, I1. US 393/2010, I US 458/2010).%°

V zasade vSetky uvedené zavery mozno aplikovat’ aj na ¢lenov komisii (§ 13 SP). Treba tu
vSak upozornit’, Ze pojem komisia, ako ho ma tu na mysli Spravny poriadok, treba vykladat’
v stlade s 6 ods. 3 SP. Pod komisiou sa tu preto nema na mysli akdkol'vek komisia, resp.
akykol'vek kolektivny organ, ale ma sa tu na mysli len komisia ako kolektivny organ
s rozhodovacou pravomocou. V § 6 ods. 3 SP totiz zdkonodarca zaviedol legislativnu skratku
komisia, ked’ treba pod fiou mat’ na mysli komisie, rady alebo inak oznacené kolektivne organy.
Toto ustanovenie sa uplatiiuje len vo vztahu k tym spravnym organom, ktoré st vybudované
na zéklade kolegiatneho principu ako jedného z organiza¢nych principov verejnej spravy. Ma
sa tu pritom na mysli len takd komisia, ktord vedie sprdvne konanie a vyddva v nom
rozhodnutie. Nemaju sa tu preto na mysli rozli¢né komisie poradného charakteru ako napriklad
osobitna (tzv. rozkladov4) komisia zriadena podl'a § 61 ods. 2 SP.>! Prikladom kolektivneho
organu, ako ho ma na mysli § 6 ods. 3 SP, je napriklad Rada pre medialne sluzby podl'a zakona
C. 264/2022 Z. z. o medialnych sluzbach a o zmene a doplneni niektorych zédkonov (zékon o
medidlnych sluzbach), Regulac¢na rada podla zakona €. 250/2012 Z. z. o regulécii v sietovych
odvetviach alebo Rada Uradu pre verejné obstardvanie podla zakona &. 343/2015 Z. z. o
verejnom obstaravani v zneni i¢innom do 24. marca 2022.

V tejto suvislosti si eSte dovolime poslednti pozndmku, a to kratke vymedzenie osob, na
ktoré sa pravna Uprava vylucenia zamestnanca spravneho organu nevzt'ahuje. V zasade pdjde
0 osoby, ktoré nie su vo vztahu k spradvnemu organu v zamestnaneckom vzt'ahu, ale vykonavaju
v jeho mene verejnt funkciu, a to na zdklade vol'by alebo vymenovania. P6jde o starostov obci,

49 Rozhodnutie Krajského stidu v Bratislave z 20. janudra 2021, sp. zn. 2S/73/2018.

50 Rozhodnutie Najvyssieho stidu Slovenskej republiky z 5. méja 2016, sp. zn. 3570/94/2014.

51 Pre tplnost’ v8ak treba uviest, Ze ¢lenovia tychto komisii s povinni postupovat’ podla § 9 a nasl. SP a namietat’ svoju
zaujatost’, priom tato povinnost’ im vyplyva z uznesenia vlady Slovenskej republiky ¢. 1211/2002 o navrhu zasad vlady
SR na zriad'ovanie a ¢innost’ osobitnych (rozkladovych) komisii zo 6. novembra 2002, kde podl'a ¢l. IV ods. 7 tohto
uznesenia ¢len komisie je vyliceny z prejednavania veci, ak so zretel'om na jeho pomer k veci, k u¢astnikom konania alebo
k ich zéstupcom mozno mat’ pochybnost’ o jeho nepredpojatosti. K rozkladu ako riadnemu opravnému prostriedku pozri
blizsie napriklad HORVAT, M. Osobitnosti rozkladu ako riadneho opravného prostriedku. In Kolegidlni organy ve verejné
spravé. Praha : Wolters Kluwer, 2013, s. 44 — 53.
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primatorov miest, predsedov samospravnych krajov alebo veducich Gstrednych organov statnej
spravy.

Najvyssi sud Slovenskej republiky k tomu uviedol: ,,K otazke vylicenia starostu obce
Sol¢any z prejednavania veci treba uviest’, ze tento nekonal ako zamestnanec obce a Spravny
poriadok neumoziiuje, aby bol z konania vyli¢eny vecne prislusny spravny organ, teda z
konania nemdze byt vyludeny ani starosta obce Sol¢any,*®? pretoze: ,,v spravnom konani v
zmysle § 9 ods. 1 spravneho poriadku moze byt vylaceny len konkrétny zamestnanec
spravneho organu, nie cely spravny organ. Z tohto dovodu nie je mozné pouzit’ ustanovenie o
vylaceni v pripadoch, ked’ ako spravny organ vystupuje jedina fyzicka osoba, ktord navyse
nema postavenie zamestnanca spravneho organu. (...) Zaroven odvolaci sid poukazuje na
vyznam slova zamestnanec. Zamestnancom sa rozumie osoba, ktora je v pracovnopravnom
alebo obdobnom pravnom vztahu k spravnemu organu. Podl'a zakona ¢. 400/2009 Z. z. o Statne;j
sluzbe sa za takychto zamestnancov povazuju Statni zamestnanci. Podl'a osobitnych zdkonov
modze spravny organ tvorit’ jedind osoba, ktord vSak nie je v pracovhom pomere k tomuto
organu. Takéto postavenie ma napriklad starosta obce alebo veduci ustredného organu statnej
spravy pri rozhodovani o rozklade (§ 61 ods. 2). Na tieto pripady sa ustanovenia o vyluceni
zamestnanca spravneho organu nevztahuju. Nie s upravené ani v inom pravnom predpise.“>

Pre Uplnost’ uvedieme, ze predmetné zavery sudov vychadzali zo znenia zakona ¢. 369/1990
Zb. o obecnom zriadeni uc¢innom do 30. septembra 2013. Text § 13 ods. 4 vtedy znel
nasledujuco: ,,Starosta je Statutdrnym organom v majetkovopravnych vztahoch obce a v
pracovnopravnych vztahoch pracovnikov obce; v administrativnopravnych vztahoch je
spravnym organom. Sucasné znenie (teda znenie od 1. oktobra 2013) je predmetom upravy §
13 ods. 5 aznie: ,,Starosta je Statutarnym organom obce. Starosta moze rozhodovanim o
pravach, pravom chranenych zaujmoch alebo povinnostiach fyzickych osob a pravnickych osob
v oblasti verejnej spravy pisomne poverit zamestnanca obce. Povereny zamestnanec obce
rozhoduje v mene obce v rozsahu vymedzenom v pisomnom povereni.*

V sucasnosti preto mézu nastat’ dve situdcie, a to situdcia, ked’ starosta poveri rozhodovanim
zamestnanca obce a ked’ takéto poverenie neudeli a bude vo veci sam rozhodovat. Sme toho
nazoru, ze v prvom pripade sa na poverené¢ho zamestnanca obce bude plne vztahovat’ pravna
uprava § 9 anasl. SP a takyto zamestnanec bude podliehat’ pravidlam vylu¢enia pre svoju
pripadnu predpojatost’. V druhom pripade, ked’ vo veci bude priamo rozhodovat’ starosta, sa na
neho uplatni stdny vyklad, podla ktorého nejde o zamestnanca obce, a preto takiito osobu
nemozno vylucit’ z prejednania a rozhodovania vo veci.

III. ZAVER

Aj napriek tomu, Ze spravne organy nie sl nezavislymi a nestrannymi orgdnmi verejnej moci
ako to plati o sidoch, tak plati, Ze ich rozhodovanie musi mat’ kvalitu nestrannosti, teda
objektivneho tradného nadhl'adu nad prejednavanou vecou. Je v rozpore s touto poziadavkou,
ak by sa na spravnom konani podielali zamestnanci, ktori by boli predpojati, ¢i uz vo vztahu
k veci, ticastnikom konania alebo ich zastupcom, alebo z dévodu, Ze by o veci rozhodovali ako
zamestnanec spravneho organu iné¢ho stupia.

Na zaklade hore vymedzenej analyzy pravnej Gpravy vylucenia zamestnanca a suvisiacej
sudnej judikatury mozno dospiet’ k nasledujicim zaverom.

Spravny poriadok vylucuje predpojaté osoby z rozhodovania. Ich vylucenie sa vSak nedeje
priamo zo zakona, ale na zdklade ozndmenia, ktoré mdze podat’ tak samotny zamestnanec, ako
aj ucastnik konania. Spravny poriadok im uklada povinnost, aby toto oznamenie realizovali,

52 Rozhodnutie Najvyssieho stdu Slovenskej republiky z 25. aprila 2013, sp. zn. 8Szp/5/2013.
53 Rozhodnutie Najvyssieho sudu Slovenskej republiky z 26. oktdbra 2016, sp. zn. 6S20/26/2015.
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len Co sa dozvedia o dovode vylucenia. Dovody predpojatosti vymedzuje Spravny poriadok
taxativne, pricom na vylucenie postacuje naplnenie ¢o i len jedného z nich. Na druhej strane
vSak plati, ze tieto dovody nemozno rozsirovat’. Za predpojatost’ sa preto napriklad nepovazuje
nesthlas alebo nespokojnost’ s pravnou argumentaciou zamestnanca spravneho organu a tiez
ani situacie, ked’ spravny orgdn nekona tak, ako si to ticastnik konania predstavuje.

Samotnu predpojatost’ netreba preukazovat’, ale postacuje, ak o nej vzniknii pochybnosti.
O namietke predpojatosti rozhoduje nadriadeny zamestnanec namietaného zamestnanca (v
pripade veduceho spravneho organu rozhoduje veduci nadriadeného spravneho organu), a to
neformalne (ak oznamoval nédmietku zamestnanec) alebo formalne v podobe rozhodnutia
o vyluceni (ak rozhodoval na zdklade namietky ucastnika konania), ktoré musi obsahovat’
nalezitosti vyZzadované § 46 a 47 SP.

Z Casového hladiska musi byt rozhodnutie o vyluceni zamestnanca vydané bez zbyto¢ného
odkladu a musi byt vydané tak v pripade, ked’ sa zamestnanec nevylucuje, ako aj ked’ sa
vylucuje. Toto rozhodnutie musi byt vydané pred vydanim rozhodnutia vo veci samej
(meritorneho rozhodnutia); nikdy nie dodatocne. Spravny orgén sa preto nemdze vysporiadat
s namietkou predpojatosti az vramci rozhodnutia vo veci samej alebo dodatocnym
rozhodnutim po vydani rozhodnutia vo veci samej. Dopustil by sa tym porusenia pravidiel
Spravneho poriadku, ktoré méze viest' k zruseniu rozhodnutia v ramci konania o opravnom
prostriedku alebo v ramci spravneho sudneho konania. Toto rozhodnutie taktiez nemozno
dodato¢ne menit alebo zrusit’ (napriklad v ramci autoremedury).

Rozhodnutie o vyluceni sa oznamuje len tomu ucastnikovi konania, ktory vzniesol namietku
predpojatosti. Spravny poriadok nepripista voci tomuto rozhodnutiu moznost podat’
samostatne riadny opravny prostriedok, ale moze byt tato skutoCnost’ namietana v ramci
podania opravného prostriedku vo¢i rozhodnutiu vo veci samej. Rozhodnutie o vyluceni, ako
procesné rozhodnutie, nepodlieha prieskumnej pravomoci spravnych sudov.

Z hladiska navrhov de lege ferenda mozno odporucit’, aby:

a) Spravny poriadok wupravil lehotu, v ktorej musi ucastnik konania namietat
predpojatost’ zamestnanca, a v pripade zakotvenia tejto upravy aj pravidlo, Ze na
neskor podant ndmietku spravny organ neprihliada,

b) vymedzil, Ze za predpojatost sa nepovazuje procesny postup zamestnanca a
rozhodovacia ¢innost’ spravneho orgénu a

c) zakotvil pravidlo, Ze na opakovani namietku predpojatosti uplatnenii tym istym
ucastnikom konania z toho ist¢ho dovodu spravny orgén neprihliada.

Predkladané navrhy sa mézu javit’ ako navrhy, ktoré pravnu upravu sprisituji v neprospech
ucastnikov konania, ale na druhej strane sme toho nazoru, Ze st v stlade so zasadou rychlosti
a hospodarnosti konania a myslime si, Ze vo vzajomnom pomerovani tychto dvoch aspektov na
zaklade principu proporcionality, maju svoje opodstatnenie. Ich cielom je spravne konanie
v konecnom doésledku ¢o najrychlejsie ukoncit’, ¢o je rozhodne v sulade so zdujmom aj d’alSich
ucastnikov spravneho konania (napriklad v stavebnom konani), ked'Zze nie vzdy musi
v spravnom konani vystupovat’ len jeden ucastnik konania.

Prvy navrh de lege ferenda podl'a nasho nazoru vyplyva (nepriamo) uz v sicasnosti z textu
Spravneho poriadku, pricom uvedeny text je odvoditel'ny aj z prislusnej judikatary sudov, na
ktort sme poukézali v hlavnom texte prispevku.’* Predmetny text navrhu tak precizuje textaciu
Spravneho poriadku.

54 Pozri rozsudok Najvyssieho sadu Slovenskej republiky z 5. aprila 2011, sp. zn. 3 Szo 12/2011.
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Druhy navrh rovnako tak vyplyva z judikatiry, na ktor sme poukézali v hlavhom texte
prispevku, pricom pregnantnejsie upravuje pravidlo, podl’a ktorého sa za predpojatost’ vo veci
nebude povazovat’ situdcia, ktord spoc¢iva vo vykonavani procesnych ukonov spravneho organu
a v jeho rozhodovacej ¢innosti, teda v pravnom posudeni jednotlivého pripadu. Uvedené preto
nebude mozné vztiahnut’ na pripad predpojatosti z dovodu pomeru k veci.

Treti navrh je navrhom, ktory v sucasnosti nemozno odvodit’ z textu Spravneho poriadku.
Zakotvili by sme ho z dovodu zabranenia podévania Spekulativnych namietok zaujatosti, ktoré
sleduju ciel’ oddialenia vydania rozhodnutia vo veci, a teda vo vSeobecnosti naznacuju mozné
zneuzitie prava. Spravny organ je totiz povinny, ako vyplyva zo sudnej judikatary,®® najprv
posudit’ namietku a az nasledne na to vydat’ rozhodnutie vo veci samej. Pre urcitost’ textu by
sme zaviedli pravidlo, ze sa neprihliada na namietku uplatnenti len vtedy, ak je podana
z totozného dovodu a len vtedy, ak je opakovane uplatnend tym istym ucastnikom konania.

Nazdavame sa, Ze takto uchopena pravna Uprava by prospela pravnej istote ucCastnikov
konania, ako aj predvidateI'nej$ej rozhodovacej ¢innosti spravnych organov.

KLUCOVE SLOVA
zaujatost’, predpojatost’, rozhodnutie o vyli€eni zamestnanca, rozhodnutie o vyliceni Clena
komisie

KEY WORDS
bias, decision on the expulsion of an employee of an administrative body, decision on the
expulsion of a committee member of an administrative body
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FINANCIAL MARKET LAW, ITS DEFINITION, AND PLACE
IN THE LEGAL SYSTEM

PRAVO FINANCNIHO TRHU, JEHO DEFINICE A MISTO V
PRAVNIM SYSTEMU

Michal Janovec?!
https://doi.org/10.33542/S1C2025-1-06

ABSTRAKT?

Tento clanek se snazi definovat a zaradit financni trh do oblasti prava, ve které se lze s
financnim trhem setkat. Zdakladem zkoumani bude nejen samotny financni trh, ale také vztahy a
pravni normy s nim souvisejici. Jednim z vysledkii tohoto Cclanku bude souhrn téch
nejzasadnéjsich definicnich znakii toho, co pojem financni trh obsahuje a zejména jaké
spolecenskeé a pravni vztahy se na financnim trhu uskutecnuji. Analyza financniho trhu spolecné
s analyzou spolecenskych vztahii na financnim trhu odehravajicich se, pomiize presnéji vymezit
prostrednictvim metody indukce také oblast, pripadné vysec prava, ve které se predmét tohoto
Clanku nachazi. Cilem tohoto clanku je shrnout zakladni definicni znaky financniho trhu a
vymezit pravo financniho trhu v pravnim radu. Ambici clanku je tedy prozkoumat vymezeni
prava financniho trhu a predlozit co nejpresnéjsi definici financniho trhu jako takového, pokud
je takové presné vymezeni mozné.

ABSTRACT

This article seeks to define and situate the financial market within the area of law in which the financial
market can be encountered. The basis of the examination will be not only the financial market itself but
also the relationships and legal norms related to it. One of the results of this article will be a summary
of the essential definitional features of what the term financial market contains and, in particular, what
social and legal relations take place in the financial market. The analysis of the financial market and
the study of the social relations taking place in the financial market will also help to define more
precisely, through induction, the area or section of law in which the subject of this article is located.
This article aims to summarize the basic definitional features of the financial market and to define
financial market law in the legal system. Thus, the ambition of the article is to explore the determination
of financial market law and present the most precise definition of the financial market as such, if such
an exact definition is possible.

I. INTRODUCTIONS?

This article focuses on the definition of the financial market, or financial market law, in both
the general and legal sense. However, to define the law that deals with such an important area
as the financial market, it is necessary not only to determine what the financial market is and
who operates in it but it is also required to deal with the legal relationships and legal norms that
occur in the financial market.

For this paper, the term financial market will be used, not the plural financial markets,
because | do not believe that there are multiple financial markets, but that there is only one

1 doc., JUDr., Ph.D., Masarykova univerzita v Brne, Pravnicka fakulta, Brno, Ceska republika
Masaryk University, Faculty of Law, Brno, Czech Republic.
2 This research received funding from Masaryk University, nr. MUNI/A/1573/2023.
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international, globalized financial market within which there are different national financial
markets. This is mainly because globalization is blurring the boundaries in the field of finance,
not only between countries but also between the various financial instruments provided in the
financial market. All this is true even if it is recognized that a single, fully interconnected
financial market is not a reality. Still, the interconnectedness and international links in this area
are strong and make it possible to claim the existence of a financial market.

This article aims to summarize the basic definitional features of the financial market
and to define financial market law in the legal system. Thus, the ambition of the article is
to explore the determination of financial market law and present the most precise
definition of the financial market as such, if such an exact definition is possible.

The primary methods of this paper are analysis, description, and synthesis of opinions and
information obtained through analysis. Besides these basic methods, the induction and
deduction methods are also used.

The method of description and analysis will define the subject matter of this paper, including
its placement in the area/system of law in which the financial market may be encountered. From
the foundations thus laid, it is not only the financial market that will be analysed. Using methods
of description and analysis, the result will summarize the essential defining features of what the
term financial market encompasses, mainly what social and legal relations occur in the financial
market. An analysis of the financial market, together with an analysis of the social relations
taking place in the financial market, will also help to define more precisely, using the method
of induction, the area or section of law in which the subject of this article is located.

In terms of the current state of research and knowledge in the financial market law, the state of
research is relatively comprehensive, even if an explicit definition is, in my view, lacking. When
we look at the financial market not just in isolation but in a broader context as part of what we
call the financial system, public banking law, or investment regulation, | daresay the current
state of knowledge is incomplete. In particular, there is a lack of coherence between these areas
and a lack of systemic inclusion in the law. It is advisable to try to supplement this with general
but comprehensive scientific research of the financial market law, particularly in those areas
which, in my opinion, have a significant impact on its determination. Thus, there are gaps in
research regarding the definition and systematic classification of financial market law, and the
ambition of this article is to try to fill these gaps and define the financial market or financial
market law more comprehensively.

Future perspectives can only emerge from an understanding of the current situation. One of the
best sources of current knowledge and understanding in this area is the plethora of processes of
change in the financial market, whether economic or legal. There are also frequent changes in
organization and division that are constantly taking place, whether on a local, national, or global
scale. In particular, these processes are constantly moving towards European and global
harmonization of the rules governing the operation and business of financial institutions and
conglomerates on the financial market.

Regarding the literature review, many authors have addressed the financial market area locally
and internationally.

The topic has been analysed and scientifically researched for a long time by both legal and
economic authors. Probably the most active author on the issues closest to the subject of this
publication is Cunderlik, who has been working in the field of regulation and supervision for a
long time (not only), and his publications are also crucial and beneficial for this field
internationally. A comprehensive and handy book under his direction is Pravo finan¢ného trhu
/ Financial Market Law.*

4 CUNDERLIK, L. Prdvo financného trhu. Bratislava, Wolters Kluwer, Univerzita Komenského v Bratislave 2017.
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Another author from the legal field is Kohajda, who also focuses primarily on financial
market supervision and has published dozens of monographs, articles, and contributions from
scientific conferences in this area.

With the combination of practical application and the theoretical definition of the financial
market with emphasis on investment services, Hustak® should be mentioned.

Jurkowska-Zeidler is a versatile and highly erudite author for the international financial
market. She focuses on the general definition of the financial market at the EU level with
comparative overlaps into Polish law.® Her definition of the architecture and analysis of the
European financial market forms and should form the cornerstone of theoretical research in the
field of the financial market.

Il. FINANCIAL MARKET

The financial market can be viewed from an economic perspective and defined accordingly
or legally. However, a legal definition of the financial market is unlikely to be entirely accurate,
as the law generally regulates social relations and does not define social systems. In this case,
such systems are realized by a particular circulation of free funds from entities with a surplus
to those with a shortage. It can also be stated that the financial market is legally determined by
legal norms governing the economic and legal relations of similar entities providing similar
financial services.

However, we need to use economics to determine how money circulates in the financial
market and what relationships this creates. The law itself, as an established social system in the
context of the financial market, defines or regulates the interactions between the subjects of the
financial market as a segment of the economy with relative precision. Regulation itself defines
the financial market, but only partially. Kotab’ defines the financial market as a system of
relationships, instruments, entities, and institutions that enable the collection, concentration,
distribution, and allocation of temporarily free money based on supply and demand. The
financial market enables the redistribution of available monetary resources on a voluntary
contractual basis.

Such a definition is abstract, is not strictly legal, and must provide a precise definition of the
financial market. However, a more accurate definition can be found if we look at the financial
market as an area of the economy or an economic system. Rejnus® defines the financial market
by dividing it into the money market, the capital market, the foreign exchange market, and the
precious metals market. This is a definition and a breakdown of the basic types of financial
investment instruments. Still, even such a definition is not precise as it does not capture actors'
full range of interactions before they enter the market, e.g., by investing. The breakdown and
subdivision of the financial market is, of course, possible according to various criteria and will
be made later in the text, but it never provides the most accurate picture of what the financial
market is.

It is impossible to define the financial market with complete precision if only because the
definition of the financial market is constantly evolving and expanding, as there are new and
additional areas that fall within or interfere with the financial market. However, an attempt can
be made to find a definition that comes as close to an accurate but still precise specification of
the financial market. For this purpose, it is beneficial to elaborate and expand on what has

5 HUSTAK, Z, SMUTNY, A. Investicni sluzby a ndstroje po rekodifikaci. Praha: C. H. Beck, 2016.

6 JURKOWSKA-ZEIDLER, A. The architecture of the European financial market: legal foundations. Gdansk ; Warsaw :
Gdansk University Press : Wolters Kluwer, 2016.

7 KOTAB, P., KARFIKOVA, M, VONDRACKOVA, P. Zékladni finanén&pravni instituty. In BAKES, M. et al. Financni
pravo, 6. upravené vyd. Praha: C. H. Beck, 2012. s. 102.

8 REJNUS, O. Financni trhy, 4. vyd., Praha: GRADA 2014, s. 61.
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already been mentioned above, that the financial market is where free funds circulate, with an
economic view of how these funds circulate, or from where to where and through whom.
Suppose we stick to this general, relatively abstract definition of the circulation of finance from
surplus entities to scarce ones. In that case, we will not get an answer as to which entities are
involved in this circulation and where precisely this circulation takes place. At the same time,
it is also possible to conclude that such a circulation occurs only in some markets associated
with investment. This is true, but only partially, because financial circulation does not and
cannot take place only in the investment market, but it must be remembered that there is an
important role played by intermediaries who may be the final investors, but with other people’s
money. Such intermediaries are most often banks, but although the relationship between the
depositor and the bank cannot be considered primarily an investment relationship, it can be seen
as the beginning of a circulation of unrestricted funds, which the bank then uses and sends
elsewhere as part of the economic circulation, without having to tell its client in most cases.
Then, of course, there is the other side of this financial circulation, which is the demand from
entities that are short of funds and which, of course, provide some compensation.

In this context, we can define the financial market in a narrower sense and in a broader
sense, where the narrower definition would best define the financial market according to
Rejnus,® but does not reflect the entities entering the financial market, but only the financial
market as a place where various entities invest their free financial resources and other entities
demand these resources.

Financial markets are at the core of every market economy. They aim to facilitate the transfer
of funds from savers (agents with excess funds) to borrowers (agents in need of funds). Efficient
financial markets help to ensure the transfer of savings to the highest-return investments,
increasing productivity and growth. The transfer of funds from savers to borrowers could, of
course, be achieved by having savers buy securities directly from firms. In practice, firms in
the financial industry supply the service of transferring funds from savers to borrowers.® This
could be called a financial market in a broader sense — direct (using intermediaries) and indirect
transfer of funds

In a broader sense, and in my opinion, the most accurate conception of the financial market,
the financial market, can be defined precisely by combining economic and legal
perspectives. From an economic perspective, it is the circulation of funds in the financial
system. From a legal standpoint, it is the social relations occurring within the circulation
of finance!! in the economic system. The financial market can best and most clearly be defined
graphically in the following diagram.

Money market, capital market, foreign exchange market, and precious metals market. In REJNUS, O. Financni trhy, 4.

vyd., Praha: GRADA 2014, s. 61.

10 CLARK, R. HOUDE, J.F, KASTL,J. The Industrial Organization of Financial Markets. NBER Working paper No. 29183.
National Bureau of Economic Research, Cambridge. August 2021. p 1 - 2.

' The term "circulation of finance" is used to express the flow of funds from entities with a surplus to those with a shortage,

including relationships associated with financial intermediation implemented on the financial market.
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Fig. 1. The financial market in a broader sense
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Source: Hustak, Z. and Janovec, M. Financial market and its stability. Prague: Wolters Kluwer CR, 2023. p. 3.

Defining the financial market broadly provides a realistic picture of the financial market and
how free funds are circulated.

At first glance, it may seem that the relationship between the bank and depositors has nothing
to do with the financial market, nor can it have anything to do with the relationship between the
bank and the recipients of loans from the bank. But that would be a false look.

Banks mobilize capital by providing depositors with both a return on their investment and
liquidity.'? Savers want to be able to convert their investments to cash at short notice in case

2. DIAMOND, D.W., DYBVIG, P.H. Bank runs, Deposit Insurance, and Liquidity. Journal of Political Economy Vol. 91,
No. 3 (Jun., 1983), p. 401 pp. cited according to ARMOUR, J., AWREY, D., DAVIES, P., ENRIQUES, L., GORDON, J.
N., MAYER, C., PAYNE, J., Principles of Financial Regulation. Oxford University Press 2016,. p. 28.
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they suffer financial shock - loss of employment, illness, divorce — or decide to change their
consumption patterns.*®

Suppose we do not include banking services, i.e., the relationship between a bank and its
customers, in the financial market and separate these services from the bank's investment
activities in a regulatory and supervisory sense. In that case, we will jeopardize the stability of
the banking sector.!* Logically, the way funds enter the bank must first be sufficiently regulated
so they can be disposed of. It is impossible to split the regulation and supervision of one entity
(the bank) into different segments of its activities, especially when it is the most important
financial intermediary in the economic system. Such a split is precisely what we will achieve if
we do not include complex banking activities in the financial market.

This would lead to a different approach to banking activities by the legislator and the
regulator. The premise that the financial market, as a fundamental area of the economic
system, needs to be regulated precisely is undoubtedly valid. If the relationship between
clients and banks were not emphasized, as they would not be part of the financial market, there
would be double-tackiness in regulation and supervision within a single entity, which is
undoubtedly systemically undesirable. Moreover, it is not even technically possible. And yet
another, perhaps the main reason, is that it is through these relationships that funds come into
the bank. Without them, no further regulation is necessary, as they are the cornerstone of bank
capital formation and a fundamental pillar of the entire economic system.
Why is the stability of the banks necessary and elementary for the whole financial market?
Because there is a thread of bank runs, and banks are essential intermediaries (and investors) in
the financial market — they partly define the financial market itself. Bank runs cause real
economic problems because even "healthy" banks can fail, causing the recall of loans and the
termination of productive investment.’® That might cause a complete collapse of the financial
system.

The same applies to other financial intermediaries - financial service providers such as
insurance companies.

But why is the definition of a financial market important? It mainly provides a specific
range of social relations regulated by law, constituting a financial market. The legal regulation
of these relationships can then be called financial market law. Furthermore, the precise
definition of a financial market also provides a basis and, consequently, a guide for the
comprehensive setting of stabilizing elements such as regulation and supervision in the financial
market. Only if we know what social relations are taking place in a particular area and what
their nature is can we then answer the question of what exactly we need to regulate and
supervise, especially in what ways. This is the reason for defining and understanding the
financial market as precisely as possible.

In addition to the financial market, the literature uses a similar term in content and meaning,
namely the economic system and the related law of the monetary system. In the context of EU
law, the term has started to appear in the context of the stability of the financial system.®
The financial system is a broader concept than the financial market, although these terms may
be used synonymously.

13 ARMOUR, J., AWREY, D., DAVIES, P.,; ENRIQUES, L., GORDON, J. N., MAYER, C., PAYNE, J., Principles of
Financial Regulation. Oxford University Press 2016,. p. 28.

14 This, however, is without prejudice to the obligation to create "Chinese walls" to separate credit and investment business
units in banks, which was historically enshrined first in the US in the form of the Glass-Steagal Act (officially The Banking
Act of 1933) in response to the Great Depression.

15 DIAMOND, D.W., DYBVIG, P.H. Bank runs, Deposit Insurance, and Liquidity. Journal of Political Economy Vol. 91,
No. 3 (Jun., 1983), p. 402.

16 CUNDERLIK, L. Prévo financného trhu. Bratislava, Wolters Kluwer, Univerzita Komenského v Bratislave 2017. p 18.
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The financial system is comprised of a mixture of financial intermediaries and financial
markets with a range of supporting institutions that facilitate the effective operation of
markets.t’

The financial system?8 can also be defined as:

- The sum of all markets (money, capital, foreign exchange and derivatives)

- The aggregate of all entities providing financial services in those markets that create the
infrastructure to enable the creation, modification, and termination of legal relationships
involving the handling of financial funds

- The issue of currency and its care (the conduct of monetary policy)

The financial system is subsequently shaped by the regulatory and supervisory authorities

(through general legal regulation or individual decision-making).
The main difference between the financial system and the financial market is the inclusion of
monetary law within the financial system, which more or less "copies™ the definition of the non-
fiscal part of financial law within which financial market law is an important area. The
systematic classification is discussed below. The above, among other things, implies that, in
general, the concept of the financial system should not be confused with the financial market.

I11. BASIC DEFINITION OF FINANCIAL MARKET LAW IN THE LEGAL SYSTEM
The legal system is a normative system of a society that is fundamental in the sense that it
broadly regulates that society's life, further claims to be legitimate to ensure social control of
that society, and claims to be generally enforceable by a procedure that anticipates.'® It could
be stated that financial market law must be part of some legal system because its definition
coincides with what determines the legal system, as mentioned in the previous sentence. That’s
also one of the reasons why it is important to subordinate an institution (the financial market)
to a system of law. To be sure, it’s legitimate and generally enforceable.
The branches of law and the list of areas that fall under them are and always will be, to some
extent, different in different countries. Therefore, this systematics will be analysed in the Czech
legal area. Financial market law is not generally accepted as a separate branch. However,
especially in the Anglo-American legal environment, some signs of independence are
registered, most often in conjunction with capital market law. However, autonomy is not
fundamental or essential for determining financial market law.

3.1. Financial market law as public law

Financial market law is more or less a public law, given the importance of the financial
market to the economic system, as the public interest in regulating this sector is vital. This
entails the existence of a majority of mandatory legislation. On the other hand, there are private
law elements and relations in the financial market area, although they are somehow related to
the public interest. They are part of the whole financial market system since at least part of the
legal regulation of the financial market is aimed at protecting private law relations and ensuring
their smooth functioning. Then, the public law elements of the financial market (such as
supervision, investor protection, and protection against market manipulation) have a protective
function vis-a-vis these private law relationships. In this context, it is thus worth pointing out

7 ARMOUR, J., AWREY, D., DAVIES, P.,; ENRIQUES, L., GORDON, J. N., MAYER, C., PAYNE, J., Principles of
Financial Regulation. Oxford University Press 2016,. p. 28.

According to KOHAJDA, M. Pravo finanéniho systému jako podobor finanéniho prava? In Dané a finance. 2016.
Supplementum, s 37 — 38.

19 MICHALEK, J., Co je pravo a jak ho miizeme modelovat, Pravnik 04/2020, p. 341.

18
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Knapp's skepticism?® about the distinction between public and private law, which confirms the
protective effect of public law on private relations in the financial market.

In this context, it is certainly relevant to ask whether the private sector is of any fundamental
importance in the overall financial market system and, if so, how it affects public regulation. In
the financial market area, elements of public and private law meet and intermingle, influence,
and complement each other, and this is sure because they cannot regulate the very complex
relationships that arise and are realized in the financial market, either separately or in isolation.
Such separate regulations in the financial market area could not function effectively because
they would undoubtedly create gaps in the law, which would be very difficult for the
supervisory authority to fill, for example, using soft law instruments or case law. These gaps in
the law exist anyway, but when private and public law are intertwined and overlapping, and
there is significant and continuous interaction, their occurrence is reduced to an acceptable
minimum. The significance of private law elements in public law regulation is easy to answer.
It is precisely the need for the circulation of funds in the economy, which, among other things,
is ensured by private entities in the framework of private-law relations on the financial market.
This circulation of funds, i.e., one of the essential functions of the financial market and, hence,
of the economy, must be protected by public law regulation. Similarly, the weaker participants
in these relations must be protected by consumer protection, protection against financial market
manipulation, and other negative phenomena. Public regulation comes after private law
relations have been implemented.

3.2. Legal norms and legal relations of the financial market

The legal norms of public law are mainly mandatory. This is a public law area which, even
in the case of institutes theoretically private law, attributes to such institutes the character and
meaning of public law or uses public law regulatory procedures to fulfill the functions expected
of regulation, in this case, the protection of the weaker party to the contract.

Thus, private law relations in the financial market exist and are significant. Still, the
interference of public law in these relations and the environment in which they are implemented
is equally substantial and necessary. Without public law interference in private law relations,
particularly for banks and insurance companies, their position, professional background, and
dominance would be abused. Their primary legal anchorage is in what can be called the
financial business sector. It is so vital to the economy as a whole precisely because it helps to
ensure the circulation of funds in the economy or, in the case of insurance, a certain degree of
property protection. Business in these areas has become so crucial to the economy that it is in
the public interest to protect and promote the stability of this business environment with great
precision. It is still a matter of business and the pursuit of private interests. Still, these are, to a
certain extent, 'elevated' to the level of public law because public law must ensure their
existence, i.e., supported and protected. It is an interesting situation where this business
environment is given specific support and protection precisely because business in this sector
is in the economic public interest.

On the one hand, the protection itself is manifested by strict conditions for entry into the
sector and by strict conditions for business conduct, with supervision of that business. However,
this tends to restrict the entrepreneurial freedom of individual operators, even though the
environment protects this. On the other hand, the protection provides public regulatory and

20 Knapp is very sceptical about the importance of the distinction between private and public law and is also sceptical about
the classification of law into different branches of law. Cf.. KNAPP, V. Teorie prava. C.H. Beck. Praha 1995. s 68 a nasl.
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supervisory support?! for the functioning of the financial market with guaranteed unique and
lucrative business opportunities that other economically active entities do not have (deposit
taking, lending, insurance, etc.).

Based on the above, financial market law is more or less public law. The distinction between
public and private law is insignificant for financial market law, and more specific information
about this area needs to be provided.

The role of public law with all its command and control (in the financial market) could be
questioned because it might cause a legal system rigidity. Mattei?? argues that the rigidity,
however, is caused by the overuse of command and control regulation that forecloses any
principled development of the legal system.

The state's interest in this case is not only to ensure the position of individual financial market
participants but, above all, to ensure the proper functioning of the economic system. The
financial system must, therefore, be kept stable, but not in the sense of 'stagnation,’ but in the
mind of the stability of a certain level of economic prosperity, preferably in the form of
economic growth. In this case, the State's interest is a public interest, and its action consists of
public financial activity aimed at ensuring the activities and objectives specified above, i.e., in
particular, ensuring the stability of the financial market, consumer protection, or the equal
treatment of all market operators.

3.3. Legal sources of financial market law?

The study of the sources of law forms the basis of scientific knowledge of any branch of law
or institutes of law. Through the sources, we can get to know the individual normative sources
of law, and they allow us to learn where a branch of law or institutes comes from and what
gives them their actual form and legal force. The specificity of the sources of law facilitates the
knowledge of a particular legal regulation. It provides sufficient information about the given
area and the possibilities of the individual subjects implementing themselves in a given area of
law. A fundamental element and a significant specificity is the role of soft law in the financial
market, which is very substantial. Sources of law can be divided according to their legal nature
into legislation and soft law instruments such as recommendations, standards, etc. Then there
is the case law of the courts and the decisions of supervisory authorities, which help to shape
the law.

The following is an overview of the sources of law. I note that their influence and importance
in the financial market are evident from the overview and soft law instruments’ scope. The soft
law relating to the financial market is a significant underpinning of economic stability, and this
is because it helps to complement the legal standards in this area operationally and efficiently.
Innovations are very rapid in the financial market. Therefore, it is often necessary to react
quickly regarding regulation, which the standard legislative process of adopting legal norms
needs to allow. Then there is case law, an instrument that helps to fill gaps in the law and
ambiguities in the application and interpretation of legal norms, as well as in the case of soft
law instruments.

The sources of financial market law are, therefore, as follows:

2L Regulatory and supervisory support in this sense is not meant to imply that regulation is created and supervision is exercised
for the benefit of and tailored to individual entities, but rather that there is some regulatory and supervisory flexibility to
respond to necessary changes in this environment.

2 MATTEI, U. Comparative Law and Economics. University of Michigan Press 1997. p. 14.

2 The chapter is based on JANOVEC, M. a kol. Propedeutika finanéniho prava IV — Pravo finan¢niho trhu. Brno. Masarykova
Univerzita 2022. s. 27.
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Legislation (complex law) 2

- Directives and Regulations (EU)

- laws and decrees, government regulations

- measures of a general nature

Standards and recommendations (soft law)

international - global standards

general guidelines and recommendations from the European authorities
Official communications (at European and national level)

- statements and answers to CNB?® questions

- standards and recommendations of professional organizations

Case law

- Court decisions of the CJEU and domestic courts

- Administrative decisions of European ESA?® authorities and domestic CNB decisions

3.3.1. Legislation

In the financial market, given its economic importance, as discussed above, harmonised
legislation plays a significant role in the Czech Republic and other EU Member States.

These are rules of EU law, which include both primary law in the form of the TFEU,?” and
secondary law expressed in individual regulations and directives, especially framework ones,
adopted by the European Parliament and the Council. Implementing technical standards and
delegated technical standards, which take the form of regulations or decisions of the EU
Commission, are also sources of law.?

In addition to those European legal norms, domestic laws and other legislation are still
essential sources, although their role is, to some extent, being replaced by European ones. It is
in the area of the financial market that the replacement of the text of regulations by references
to specific articles of European rules can be observed.?

The most important sources of law are continuously mentioned in the text of this publication.
Therefore, a list will not be presented here, as it will be very long and will not contain anything.

3.3.2. Measures of a General Nature

Under sectoral laws, the CNB is authorized to issue general measures. This is where the
features of administrative law, where this institution is regulated, come into play.

A general measure is an administrative act with a defined subject matter (i.e., it relates to a
specific situation) and a generally defined range of addressees. A general measure cannot
replace a sub-legislative standard-setting measure or impose new obligations beyond the scope

24 Determined by HUSTAK, Z. SMUTNY, A. Investicni sluzby a ndstroje po rekodifikaci. 1. vydani. Praha: C.H.Beck, 2016,
p 51.

%5 The Czech National Bank is a supervisory authority in the financial market.

% European Supervisory Authorities - European Banking Authority, European Securities Market Agency, European
Insurance and Occupational Pension Authority (hereinafter ,,ESA®).

27 TFEU - Treaty on the Functioning of the European Union, Internal Market Services, amending Directives 2002/65/EC,
2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010 and repealing Directive 2007/64/EC.

2 |n addition to the framework directives and regulations adopted by the European Parliament and the Council, implementing
acts and delegated acts (delegated acts), which are EU Commission regulations, are also binding. These Commission acts
allow for the addition or modification of less essential elements of those framework regulations and, in the case of delegated
acts, for the clarification of legislative acts.

2 For example, in the case of Act No. 256/2004 Coll. on Capital Market Undertakings ("ZPKT"), this is increasingly evident
and this regulation may become more of a list of references to specific provisions of European regulations.
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of the law; it serves only to specify existing obligations arising from the law and not to impose
new obligations not contained in the law.*°

The CNB uses general measures in the Czech Republic as an administrative act directed
generally at entities in a selected financial market sector. However, it is, to a certain extent, a
specific administrative act where the CNB's powers derive from individual sectoral laws for
specific needs of a particular nature. It is not an interpretative tool, as it might seem at first
sight, but a tool for setting particular obligations. The CNB uses these measures to set, for
example, capital buffer rates for banks or asset valuation methods. For instance, under Act No
21/1992 on Banks, Sections 120 to 12r powers are used to set the countercyclical capital buffer
and the capital buffer to cover systemic risk. The specificity lies in that under Section 12x of
the Banking Act, the application of the Administrative Procedure Code is excluded, and the
measure of a general nature takes effect on the date of its publication in a manner allowing
remote access.

Another example is using a general measure in investment services under Section 199(5) of
the ZPKT, which empowers the CNB concerning European regulations.®* Within the limits of
these regulations, the CNB is granted the power to grant exemptions or to regulate the
application of specified rules to securities dealers. In this case, the measure of a general nature
is no longer excluded from the scope of the Administrative Code, and its effectiveness is linked
to the 15th day of publication of the public notice.%?

The logic of excluding the Administrative Code in the first example of capital provisioning
is quite clear. This is an authoritative and peremptory decision where it makes no sense to
publish a public ordinance, if only because these measures tend to be published long before,
e.g., one year before what they mandate is to come into use. Furthermore, there is no possibility
of a review procedure, which, in the case of a classical measure of a general nature, is linked to
a time limit of 3 years after the measure has come into force.*

3.3.3. Standards and recommendations - soft law

Soft law is a rule of conduct established using instruments that are not legally binding but
have specific (indirect) legal effects, are intended to produce particular effects, and are capable
of making those effects.3*
Wellens and Borchardt’s® definition of soft law states that its rules of conduct find themselves
on the legally non-binding level (in the sense of enforceable and sanctionable through
international responsibility) but which, according to the intention of its authors, indeed do
possess legal scope, which according to the intention of its authors indeed do possess legal
scope, which has to be further defined in each case. Such rules do not have in common a uniform
standard of intensity as far as their legal scope is concerned, but they do have in common that
they are directed at (intention of the authors) and do have an effect (through international law)
that the conduct of States, international organizations and individuals are influenced by these
rules, however without containing international legal rights and obligations.

These rules are essential for the financial market because they provide a relatively more
flexible response to the needs of specification, interpretation, and application of legislation to

30 According to the judgment of the Supreme Administrative Court of the Czech Republic of 27 September 2005, No. 1 Ao
1/2005-98.

81 MIiFiD2 and Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential
requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012.

32 Cf. § 173 of the Act No. 500/2004 Coll., Administrative Code (hereinafter Administrative Code).

3 Cf. § Section 174(2) of the Administrative Code.

34 SENDEN, L. Soft Law in the European Community Law. In: PETERS, A., PAGOTTO, I. Soft Law as a New Mode of
Governance: A Legal Perspective [online]. Dostupné z https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1668531.

3% WELLENS, K.C., BORCHARDT, G. Soft Law in European Comunity Law. 14 European Law Review, 1989, p. 274.
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the realities of the financial market. Legislation cannot, and should not, cover all possible
situations in life but often only defines the essential boundaries of the rules of conduct. The
more flexible soft law instruments in terms of interpretation and application serve to specify
the legislation, which completes the overall intention of the legislator and presents much more
effective rules that can respond more quickly to changing needs and innovations in the financial
market.

For example, individual standards, especially at the international level, converge supervisory
practices across countries so that they are ideally the same. Let's consider that there is a
European passport for financial institutions in the EU, where they can provide services in
another Member State based on authorization from one Member State. It is more than
appropriate that regulation and supervision should work at least very similarly.

The individual standards and recommendations include guidelines, answers to questions,
and, where appropriate, other methodological and interpretative documents.

The general guidelines and recommendations of the ESA authorities are intended to ensure
the consistent application of EU law within the European System of Financial Market
Supervision.*® The General Guidelines should also be followed by individual financial market
institutions across all sectors, and national supervisors monitor this. However, the individual
supervisory authorities in the Member States adopt the general guidelines of the ESA authorities
with relative ease and use them to interpret EU law. The CNB publishes the individual
guidelines with an additional communication that declares that it will act according to the
procedures in its supervisory activities.*’

3.3.4. Standards and recommendations issuers

Soft law instruments - standards and recommendations are not only issued by the ESA
mentioned above agencies. However, they can be considered among the most important in the
financial market, if not the most important. This statement is based on the above and the de
facto binding nature of the soft law instruments of these agencies. However, it is also necessary
to look at other and, in the end, primarily "true soft law" instruments from the perspective of
individual institutions, whether of global importance or European, and therefore Czech,
importance.
1) International institutions active in the financial market in its various segments.
The most important is the Basel Committee on Banking Supervision, which issues essential
standards in prudential rules for banks. There is I0SCO® for investment services and IAIS%
for insurance supervision for other sectors.
2) EU institutions
- European Commission standards and recommendations - interpretative opinions on EU
regulations relating to various financial market sectors. In this case, these are accurate soft law
instruments that specify and supplement EU regulations so that the harmonization of application
and consistent interpretation across the EU is always and everywhere the same.
- ESA (European Banking Authority, European Securities Market Agency, European Insurance
and Occupational Pension Authority) standards and recommendations
3) The supervisory authority issues official statements, interpretative opinions, and
methodological materials, communications

3% Compared to other ESA authorities, ESMA has, in addition to soft law instruments, enforcement powers vis-a-vis private
parties, namely credit rating agencies and trade repositories, which has so far been lacking across the spectrum vis-a-vis
other financial market entities.

3 HUSTAK, Z. SMUTNY, A. Investiéni sluzby a néstroje po rekodifikaci. 1. vydani. Praha: C.H.Beck, 2016, p. 61.

3 International Organization of Securities Commissions. See https://www.iosco.org/.

3 International Association of Insurance Supervisors. See .https://www.iaisweb.org/.
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In this case, these are only sometimes accurate soft law instruments, as official

communications are mainly informative. On the other hand, the information provided by an
official communication is at least of an application and implementation nature, sometimes also
of an interpretative nature, and these are the characteristics of soft law, as discussed above.
Communications about soft law issued by the ESA will not be discussed further here because
they have been discussed in detail above. Interpretative opinions and guidance material are a
traditional and vital soft law instrument that complements and, in particular, concretizes
legislation in this area very well. Financial market legislation is often concise in some respects,
which is not detrimental. Still, it is necessary to have such specific instruments to supplement
what is not explicitly stated so that legal norms in the financial market can be the same for all
entities and that there are no divergent interpretative positions. In this case, too, these
instruments very often acquire a specific legal force since, without their application, it is not
possible to comply with the obligations laid down by the regulation or to achieve an objective
that the institution concerned would like to achieve (e.g., obtaining a banking license).
4) Professional organizations - they set rules for their members vis-a-vis customers, formulate
various technical regulations for the performance of their activities, and also standardize
contractual documents. In this case, it is an actual soft law that increases the certainty for
customers who choose to use the services of the members of these organizations. It is an
informal guarantee that at least minimum standards will be respected to guarantee customer
protection. This also increases the ‘culture’ and improves the market's competition rules.

- international professional organizations - for example, the European Banking Federation,
International Capital Markets Association,

- domestic professional organizations like the Czech Banking Association or the Capital
Market Association. They issue codes of ethics or codes of conduct that members must follow.
These codes are then followed by specific standards of conduct of members towards their
clients. Membership in such an association gives its members, in particular, greater credibility
with the public, as there is a guarantee of compliance with the individual standards. As a result,
this increases the credibility of individual members and the financial market. Not all institutions
operating in the financial market are members of these organizations, but most are major
(especially regarding the number of clients).

3.3.5. Case law and administrative decisions

European case law is essential, particularly for its authoritative interpretation of EU law. It
considers preliminary questions under Article 267 TFEU in many areas, such as national court
proceedings interpreting treaties and acts of individual EU institutions or bodies.

With this interpretative tool, the Court of Justice of the European Union expresses and
interprets financial market issues in all its sectors, thus contributing to the uniform application
of European law (also in the form of implemented legislation) across Member States.

Another potential option is the possibility of judicial review under Article 263 TFEU. In this
case, it is a review of the legality of various legislative acts, acts of the Council, the European
Commission, and the European Central Bank, but only those binding acts, as discussed in more
detail above. However, this form of case law is, to a certain extent, only a corrective to legality,
i.e., it is not a source of law in the positive sense, but instead in the negative sense, since it can
annul existing legally binding acts.

The domestic case law reflects, in particular, the decision-making in administrative justice
after the CNB has acted as an administrative authority in the exercise of supervision. However,
civil law decisions relating, for example, to compensation for clients' damages against financial
institutions can also be mentioned.
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Decisions of supervisory authorities

At the European level, only ESMA has enforcement powers through direct supervision of
private parties, but only CRAs and trade repositories.*® However, this trend will continue across
other sectors as ESA's powers, including decision-making powers, are strengthened vis-a-vis
other financial market entities.

The CNB's decisions are those of an administrative authority in financial market
supervision. In most cases, they are decisions of a punitive nature, which apply legislation in
this area or punish non-compliance with such legislation. All final decisions since 1999 are
available on the CNB's website.

It can be summarised within this area that the diversity and, more importantly, the breadth
of the system of sources of law in the financial market is unique. Indeed, it is not just the formal
activities of various bodies that produce, in particular, those sources of law that we refer to as
soft law. These precise instruments play an essential role in the financial market and are
gradually becoming more important. They are also unique in the financial market compared to
other areas of law in terms of their regulatory importance and breadth of scope. However, the
case law of the Court of Justice of the European Union has also played a significant role in the
law’s specification, interpretation, and application since its inception. With this case law, it is
possible to fill gaps in the law itself, and, at the same time, it is possible to harmonize EU law
across Member States to create and maintain a single market.

IV. CONCLUSION

The intention and aim of this article were to define the financial market from different

perspectives. Besides all mentioned above, the importance of financial market law definition is
also determination for financial literacy and consumer protection in the financial market. It’s
essential to know precisely the environment where financial products are provided and where
consumer protection is highly needed, and financial literacy should be promoted.*!
The regulatory environment also influences the quality of services and competitiveness in their
provision, ensures sufficient competition, and is characterised by the fact that it is "stamped"
not only by the national but also by the European legislator in the relevant sector of the financial
market.*?

This article tried to summarize the definitions and characteristics of financial market law and
to define financial market law in the legal system. These characteristics can be divided into
legal and economic ones. Those legal ones were primarily described as rules (sources of law)
allowing social and business relations between all financial market participants. The economic
ones enable the transfer of finance from “money holders” through financial intermediaries to
those requesting extra financing. This transfer uses investment instruments of the financial
market. That definition point could create and define the financial market and the law, allowing
the existence and usage of such a market. In recent years, the developments of the dynamic
financial market resulted in

- Enhanced consumer protection measures in financial services
- Efforts to address systemic risks and improve financial stability

40 See. ESMA. Supervision [online] Available from < https://www.esma.europa.eu/supervision/supervision>.

4 For more, see World Bank Group. Good Practices for Consumer Protection and Financial Literacy in Europe and Central
Asia: A diagnostic Tool.[online] Availible < https://www.worldbank.org/en/topic/financialinclusion/publication/good-
practices-in-consumer-protection-and-financial-literacy-in-eca>.

42 SLEZAKOVA. A, Névrhy de lege ferenda vztahujice sa na regulaciu finanéného poradenstva / proposals de lege ferenda
relating to the regulation of financial advisory. STUDIA IURIDICA Cassoviensia. 2020, vol. 8. no 1. p. 90.
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- Increased focus on digital assets and cryptocurrency regulation*®
- Necessary attention is paid to sustainable finance and ESG (environmental, social,
governance) factors.

These areas of the financial market law are under solid regulation and supervision, which
must lead to the stability of the financial market itself. Financial market stability should be one
of the main points of the financial market law — to ensure a stable and fair market for all
participants.

Thus, future research in financial market law should produce strong regulation without
overkill effect for the “free market” with apparent supervision of the financial market.

Future research should move towards ensuring sufficient regulation in new areas of the financial
market. These are new and novel services, investment opportunities, and new institutions
operating in the financial market.

Future research helping to define financial market law should focus on Investigating the
balance between innovation and regulation in fintech. Since the financial market is worldwide,
the effectiveness of cross-border financial regulations should be regularly examined.

One way to determine the financial market is to explain it legally and economically through
the services and institutions that operate in it. Another point of view is to describe the legal
relationships and norms that occur in the financial market and specifically help to determine
them. The position and content of financial market law have been partially summarised,
implying that the importance of such a definition and systemic classification can positively
impact further and deeper exploration of the financial market.

The financial market is dynamic, and its defining features are and will be equally dynamic.
Still, this article's principles, general postulates, and tenets should remain constant. These
include, in particular, the nature of legal rules and legal relations and the principle of the
circulation of finance from surplus entities to deficit ones. The institutions in the financial
market may change, as may their nature and the way they conduct their business, which will
undoubtedly modify the definition of the financial market. The same applies to the services
provided in the financial market and their enumeration and content.

In other words, the interpretation and determination of financial market law is universally
possible and accurate only partly because, over time, the financial market, the institutions
operating in it, and the services they provide will evolve and change. All the above-presented
topics, together with the evolution of financial market law, could/should be the subject of future
scientific research
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KONCENTRACIA V EXEKUCNOM KONANI
A JEJ DOSLEDKY V KONTEXTE NAVRHU POVINNEHO NA
ZASTAVENIE EXEKUCIE

CONCENTRATION IN CIVIL ENFORCEMENT
PROCEEDINGS AND ITS CONSEQUENCES IN THE
CONTEXT OF A MOTION FOR A MANDATORY STAY OF
ENFORCEMENT

Viktoria Kol’vekova®
https://doi.org/10.33542/S1C2025-1-07

ABSTRAKT

Novelou Exekucného poriadku ucinnou od 1.4.2017 doslo v exekucnom konani k podstatnému
sprisneniu zodpovednosti povinného za viasné uplatnovanie dovodov zastavenia exekiicie
V konani o navrhu na zastavenie exekucie. Autorka sa v predkladanom prispevku zaobera
uplatinovanim koncentracného principu v konani o navrhu povinného na zastavenie exekucie
S umyslom zaujat’ postoj k hypotéze, ci de lege lata uprava v Exekucnom poriadku je vhodnad
a efektivna vzhladom na pravne nasledky a dosledky, ktoré uplatnenie tejto formy koncentrdcie
konania vyvolava. Osobitne sa autorka zaoberd prdavnymi nasledkami a désledkami
oneskoreného uplatnenia navrhu na zastavenie exekucie, ktoré sa v procesnej rovine prejavi
V jeho zamietnuti bez meritorneho prieskumu zo strany exekucného sudu, co zasadne vedie
K riadnemu vykonaniu exekucie aj v pripade, kedy dovod pre zastavenie exekuicie existuje.

ABSTRACT

The amendment to the Civil Enforcement Code effective since 1% April 2017 has significantly
tightened the liability of the debtor for timely application of the grounds for suspension of
enforcement in proceedings on a motion to suspend enforcement. In the presented contribution,
the author deals with the application of the concentration principle in proceedings on a motion
by the debtor to suspend enforcement with the intention of taking a position on the hypothesis
of whether the de lege lata regulation in the Civil Enforcement Code is appropriate and
effective with regard to the legal consequences and implications that the application of this
form of concentration of proceedings entails. In particular, the author deals with the legal
consequences and implications of the delayed application of a motion to suspend enforcement,
which at the procedural level is reflected in its rejection without a substantive examination by
the enforcement court, which fundamentally leads to the proper execution of enforcement even
in cases where a reason for suspension of enforcement exists.

. UVOD
Pritomnost’ vykondvacieho konania v pravnom State je dolezitym pilierom vymozitel'nosti
prav aim korelujucich povinnosti adresatov pravnych noriem. Ucelom civilnej exekucie

1 JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta, Slovenska republika

Pavol Jozef Safarik University in Kogice, Faculty of Law, Slovak Republic.
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realizovanej v podmienkach Slovenskej republiky stidnymi exekttormi? podla zakona &.
233/1995 Z.z. o sudnych exekutoroch a exekucnej ¢innosti (Exeku¢ny poriadok) a 0 zmene
a doplneni d’alSich zakonov v zneni neskorSich zmien a doplnkov (d’alej ,,Exeku¢ny poriadok*
alebo ,,EP*) je dosiahnut’ splnenie povinnosti vyplyvajicej z exeku¢ného titulu aj bez vole
povinného subjektu realizaciou mechanizmov $tatneho donutenia® normovanych v Exekuénom
poriadku do podoby jednotlivych spdsobov vykonania penaznej a nepenaznej exekucie, za
su¢asného vyuzitia donucovacich opatreni®, pricom sa ziada zdoraznit, Ze tieto zasahy su
zaroven limitované jednou zo zakladnych, a v pravnom $tate nevyhnutne uplatiovanych, zasad
exekucného prava, ktorou je zasada procesnej obrany a ochrany povinného a tretich osob. Jej
zmyslom je zabezpecit' nielen zakonnost’ samotného exekuéného konania, ale aj zakonnost’
procesného postupu a zakonnost’ realizacie jednotlivych tkonov exeku¢nych organov. Tuto
zasadu mozno identifikovat’ Vv inStitatoch procesnej obrany a procesnej ochrany povinného
a tretich 0so6b, normovanych v Exekucnom poriadku, ktorych diferenciaénym kritériom je
potreba navrhovej iniciativy zo strany dotknutého subjektu®. Legitimacia subjektov na
efektivne iniciovanie inStitutov procesnej obrany v exeku¢nom prave je v sti¢asnosti limitovana
uplatiovanim principu koncentracie konania, ktory je typickym principom sporového konania
podla Civilného sporového poriadku®. Osobitne sa ziada poukazat, Ze konanie vyvolané
navrhom povinného na zastavenie exekucie, ktorému je taziskovo venovany tento prispevok,
mozno vnimat, ako uvadza odbornd literatira, ako relativne samostatny spor medzi
opravnenym a povinnym, v ktorom sa riesi spornd otazka, ¢i je exekiicia vedend po prave.’
Napriek tomu zdoéraziiujeme, Ze primarnym uc¢elom exeku¢ného konania nema byt rieSenie
sporov® medzi opravnenym a povinnym, ale vymozenie judikovaného naroku. Prave to bol
dovod, pre ktory zakonodarca nastavil v uplatiiovani dovodov pre zastavenie exekucie prisne
hranice (koncentraciu konania).® Uprava koncentracie konania v Exeku¢nom poriadku je viak
Specilna, odlisné od upravy Civilného sporového poriadku, pouzitie ustanoveni o koncentracii
ktorého, je v zmysle ust. § 200 EP vylucené.

Umyslom predkladaného prispevku je poukazat’ na uplatiiovanie koncentraéného principu
v exeku¢nom konani, najmd v konani o ndvrhu povinného na zastavenie exekucie, ato za
pouzitia analytickej metody, metddy dedukcie a Ciastoéne metddy komparativnej, pokial’ ide
0 komparaciu de lege lata stavu s pravnou upravou Exekuc¢ného poriadku v zneni u¢innom do
31.3.2017.

Do buducna sa v Eurdpe o¢akava dominancia vykonu sudnej exekicie cestou sudnych exektitorov, ked’Ze aj v stcasnosti
prevazuje tato forma vykonu exektcie. Blizsie pozri GORGIEVA, D., NEZIR, F. Enforcement Systems — Differences and
Similarities. In: SEEU Review. ro¢. 19, ¢&. 2, 2024. s. 58-64.

8 K formam realizicie civilnej exektcie blizsie pozri KENNETT, W. Civil Enforcement in Comparative Perspective: A
Public Management Challenge. Intersentia, 2021 alebo GORGIEVA, D., NEZIR, F. Enforcement Systems — Differences
and Similarities. In: SEEU Review. ro¢. 19, ¢. 2, 2024. s. 58-64.

4 KOLVEKOVA, V. Zmeny v civilnej exekucii — donucovacie opatrenia. In: Studia luridica Cassoviensia, ro¢. 12, & 1,

2024. s. 125-141.

Pozn.: nevyhnutnym predpokladom iniciovania konania o institute procesnej obrany je zakonom predpokladany procesny

ikon legitimovaného subjektu, pri¢om institity procesnej ochrany exekuéné organy uplatiiuji ex offo bez potreby ich

iniciovania.

6  Blizie pozri KOLVEKOVA, V. Sudcovska koncentracia konania vo svetle budovania skutkového zakladu sudneho
rozhodnutia v civilnom sporovom konani. In: Studia luridica Cassoviensia, ro¢. 9, ¢. 1, 2021. s. 34-43.

7 TOMASOVIC, M. § 61k Zastavenie exekuicie sidom. In STEVCEK, M. a kol. Exekucny poriadok. Komentdr. 3. vydanie.
Praha. C. H. Beck, 2018, s. 361.

8  Ako uvadza COLLAK, ,,na vznik sudneho konania je prirodzene potrebné, aby v interpersonalnych vztahoch vznikol spor,
pripadne, aby bolo konkrétne pravo ohrozené, alebo porusené.” Blizsie pozri COLLAK, J. Spor (ovy moment) ako tajomny
fenomén - predmet sporu ako klI'a¢ k pravomoci prejednacich (deciznych) systémov: ivahy o vzniku sukromného prava
procesného? In: Kosické dni sukromného prava: recenzovany zbornik vedeckych prac. KoSice: Univerzita Pavla Jozefa
Saférika v Kosiciach, 2021. s. 177-206.

9 Pozri Uznesenie Okresného sudu Banské Bystrica, sp. zn. 22Ek/2906/2021 zo dha 22.8.2024.
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Autorka v prispevku vedie polemiky ohladom uplatiiovania koncentraéného principu
navrhu na zastavenie exekucie vo svetle de lege lata pravnej Gpravy Exekuc¢ného poriadku,
ktory stanovuje 15-dnova lehotu na uplatnenie navrhu na zastavenie exekucie s odkladnym
ucinkom, za si¢asn¢ho zachovania moznosti uplatnit’ ndvrh na zastavenie exekucie aj neskor
(uz bez odkladného ucinku), kedy vSak mozno uspesne uplatnit’ ako dovod zastavenia exektcie
len ,,nové* skutocnosti. Dovodom tychto uvah su pravne nésledky a désledky omeskania sa
s navrhom povinného na zastavenie exekucie. Pochybenie povinného pri v€asnom uplatiiovani
dovodov zastavenia exekucie totiz vedie k pokracovaniu v exekucii (ndvrh nevyvola
suspenzivny ucinok), omeskanie bude vyhodnotené ako dévod pre nevyhovenie navrhu na
zastavenie, ¢o v konecnom dosledku vedie k vykonaniu exekticie a naslednému uplatiiovaniu
prav povinného voci opravnenému Vv d’alSom konani, tentokrat v sporovom konani na vratenie
vymozeného plnenia a ndhradu spdsobenej skody. Autorka sa preto zamysl'a nad vhodnostou
tejto pravnej upravy a vymedzuje vyskumna hypotézu, ¢i takyto pristup nie je v rozpore so
zasadou procesnej ekondmie. Stcast'ou textu je aj nevyhnutnd analyza pravnych désledkov
pochybenia povinného vo v€asnom uplatiovani dévodov zastavenia exeklicie. Domnievame
sa, ze v dostupnej odbornej spisbe doposial’ nebola prezentovana problematika komplexne
spracovana.

Il. KONCENTRACNY PRINCIP

Podstatou koncentraéného principu vo vSeobecnosti je zrychlit’ a zefektivnit’ procesy v tom-
ktorom konani'®, zaroveii jej uplatnenie ma nepochybny dopad na budovanie skutkového
zédkladu stidneho rozhodnutia'!. Nemozno opomentit’ nazor Lavického, ktory upozoriiuje, Ze
uprednostnenie uzatvorenia konania pred moznostou tvrdit skutkové okolnosti je natol’ko
vyznamnym zasahom do procesu zistovania skutkového stavu, Ze je nevyhnutné povazovat’ za
oddvodnenu poziadavku, aby konanie bolo koncentrované len v situdciach, kedy poZadovany
ciel nie je mozné dosiahnut’ inak, pri¢om legitimnym musi byt aj ciel' sledovany
koncentraciou.> Ako uvadza Zahradnikova, zjednodu$ene mozno koncentriciu konania
definovat’ ako stanovenie limitu pre uplatnenie skutkovych tvrdeni a dokaznych néavrhov
K uréitému okamihu v konani.!* Modernym prvkom procesnych kodexov je rychlost,
hospodarnost’ a prenesenie podstatnej, az rozhodujucej miery procesnej zodpovednosti na
tcastnikov sporového konanial#, ato aj pokial’ ide o exekuéné konanie, kde sa zékonodarca
ubral cestou zvy$ovania miery zodpovednosti uéastnikov'®. Tomasovi¢ dopliia, Ze ucel
azmysel koncentracie vidi aj v tom, Ze koncentracia zabranuje zdrziavaniu konania
amotivaéne posobi na strany sporu, aby procesné ukony vykonavali véas.!® Obdobné
vychodiska, ktoré sa rekodifikdciou civilného procesu stali charakteristickymi prvkami
sporového konania podl'a CSP, platia aj pre exeku¢né konanie, v ktorom sa zakonodarca po¢ntic
1. aprilom 20177 rozhodol posilnit’ bremen4, ktoré v exeku¢nom konani aktudlne kladie na

10 Pozri SVOBODA, K. Dokazovdni. Praha: ASP1 — Wolters Kluwer, 2009, 392 s.

11 pozri KOLVEKOVA, V. Vplyv procesnej aktivity sporovych stran a uplatiiovania sudcovskej koncentracie konania na
dokazovanie v civilnom sporovom konani. In: Societas et lurisprudentia, ro¢. IX, ¢. 4, s. 79-101.

2 LAVICKY, P. a kol. Moderni civilni proces. Brno: Masarykova univerzita, 2017. s. 135.

13 ZAHRADNIKOVA, R. Pojmové znaky civilniho procesu. Plzen: Ales Cengk, 2017. s. 79.

14 pozri KUSNIRIKOVA, M. Pasivita slabsej strany ako rozhodujiici determinant budovania skutkového zakladu sudneho
rozhodnutia. In: Kosické dni siikromného préva. Kogice: Univerzita Pavla Jozefa Safarika v Kosiciach, 2024.. s. 152-162
alebo KUSNIRIKOVA, M. Konkurencia spésobov budovania skutkového zakladu v civilnom sporovom konani pri
pasivite Zalovaného. In: Studia luridica Cassoviensia, ro¢. 12, ¢, 1, 2024. s. 142-157.

15 Pozri napr. Uznesenie Okresného stidu Banské Bystrica, sp. zn. 41Ek/1395/2021 zo diia 26.4.2024.

16 TOMASOVIC, M. § 153 Sudcovska koncentracia konania. In: STEVCEK, M. a kol.: Civilny sporovy poriadok. Komentdr.

2. vydanie Praha: C. H. Beck, 2022. s. 624.

Pozn. v konaniach zacatych od 1.4.2017, nakol’ko v zmysle prechodnych ustanoveni EP sa exeku¢né konania zacaté pred

uéinnost'ou novely EP realizovanej zdkonom ¢. 2/2017 Z.z. dokoncia podl'a predpisov G¢innych do 31.3.2017.
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opravneného, ale najmé, Z pohl'adu legitimne o¢akavaného uspechu pri uplatiiovani instititov
procesnej obrany, na povinného.

1. Koncentraény princip v exeku¢nom konani

Exeku¢ny poriadok v kontexte proklamovanych dovodov legislativnych zmien upravuje
Specificki formu koncentraéného principu, navodeného pre potreby exekucéného konania,
pricom podla Exekuéného poriadku je moznost’ procesnej obrany povinného objektivne
limitovana a neumoziuje exekuénym organom prihliadnut’ na oneskorené navrhy na zastavenie
exekucie za takmer ziadnych okolnosti, s vynimkou nezavinene skér neuvadzanych dévodov
zastavenia exekucie, pricom postdenie ,,omeskania“ a ,,zavinenia“ je ulohou exeku¢ného sudu.
O oneskorenosti, prirodzene, nemozno uvazovat Vv pripade novych (novovzniknutych)
relevantnych skutocnosti, s ktorymi zakon spaja zastavenie exektcie. Napriek tomu, ani
argumentacia novovzniknutymi dovodmi zastavenia exektlicie nevyvold odkladny ucinok
navrhu na zastavenie exektlicie podaného po 15-diiovej lehote.

Koncentratna zasada pre ucely exekucného konania implikuje vSeobecné vychodiska
procesnej teodrie o koncentra¢nom principe a V konkrétnostiach, vo vztahu k navrhu na
zastavenie exekucie, spoc¢iva v limitacii moznosti (uspesSného, efektivneho) uplatiiovania tejto
formy procesnej obrany.'®

Do popredia, ako to uz v procesnom prave byva, vystupuje zasada ,,bdelym patria prava®,
a ulohou povinného pre dosiahnutie Gspechu po iniciovani konania o zastavenie exekucie je
nielen vcasne tvrdit’, ale aj preukazovat’ podstatné a rozhodujtiice skuto¢nosti pre zastavenie
exekucie existujlice v ¢ase podavania navrhu na zastavenie exekucie. U¢inna obrana povinného
Vv exekucii sa viaze na véasné predostretie vSetkych (pre zastavenie exekucie relevantnych)
skuto¢nosti, S vynimkou skuto¢nosti povinnym nezavinene neuvadzanych.

111. NAVRH NA ZASTAVENIE EXEKUCIE

Navrh na zastavenie exekucie je procesnym tkonom exeku¢ného prava, ktorého uplatnenie
prinalezi tak opravnenému, ako aj povinnému. S ohl'adom na Gcastnika iniciujuceho konanie o
zastaveni exekucie vsak tieto procesné ukony maju odlisni podstatu a smerujii k naplneniu
rozliéného ucelu.

Navrh opravneného na zastavenie exekucie je prejavom dispozi¢ného principu, ktory
umoziuje opravnenému disponovat’ exekuénym konanim nielen pokial ide o zacatie
exekuéného konania, ale aj ojeho procesné skoncenie zastavenim. Podanie navrhu na
zastavenie exekulcie opravnenym vedie k zastaveniu exekucie sudnym exekutorom, ktory
0 zastaveni rozhoduje vydanim upovedomenia o zastaveni exekucie (§ 61n ods. 1 pism. b) EP).
Vo¢i predmetnému upovedomeniu nie su pripustné nadmietky, a doru¢enim upovedomenia
exekuénému sidu sa exekuéné konanie kon¢i.!® Uplatnenie navrhu opravneného smeruje
k zastaveniu exekucie z vlastnej vole opravneného bez existencie a potreby rieSenia akejkol'vek
spornej otazky.

Naproti tomu, uplatnenie navrhu povinného na zastavenie exektcie, je prejavom zasady
procesnej ochrany a obrany povinného v exeku¢nom konani, pricom jeho uplatnenie vyvolava
vznik inciden¢ného konania, predmetom ktorého je spor o zakonnost’ exekucie, 0 ktorom je

18 S pojmom koncentricia konania, koncentraény princip, ¢i koncentraéni zasada v exekuénom konani (a osobitne

Vv suvislosti s navrhom na zastavenie exekucie) pracuje aj relevantni odborna spisba, ¢i rozhodovacia prax stdov. Pozri
napr. TOMASOVIC, M. § 61k Zastavenie exekucie sidom. In STEVCEK, M. a kol. Civilny sporovy poriadok. Komentdr.
2. vydanie. Praha: C. H. BECK, 2022. s. 507 a nasl.; napr. Uznesenie Ustavného stidu SR, sp. zn. IV. US 38/2020 zo diia
17.6.2020, Uznesenie Ustavného sudu SR, sp. zn. I11. US 220/2024 zo dia 18.4.2024.

Pozn. v stadiu pred udelenim poverenia na vykonanie exeklcie ma opravneny moznost' zobrat navrh na vykonanie
exekucie spat’, ¢im dochadza ex lege k zastaveniu exekuéného konania dilom spit'vzatia navrhu na vykonanie exekucie.
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prislusny rozhodovat’ exekucny sud. Uplatnenim navrhu na zastavenie exekucie sa povinny
brani proti zakonnosti vedenia exeku¢ného konania z dévodov normovanych v § 61k ods. 1 EP.
Ak navrh na zastavenie exekucie povinného po posudeni exeku¢nym sudom skutocne smeruje
k rozhodnutiu o zastaveni exekucie, je tento procesny nasledok jeho uplatnenia dany
konStatovanim opodstatnenosti ndvrhu povinného na zastavenie exekucie po ustaleni
pritomnosti dévodu pre zastavenie exekucie sidom podla § 61k ods. 1 EP, bez ohl'adu na vol'u
opravneného subjektu. Uéelom navrhu povinného na zastavenie exekucie je preto preskiimanie
zakonnosti a opodstatnenosti exeku¢ného konania, avsak len v rovine povinnym tvrdenych
dovodov. Odlisny (azda mozno konStatovat’, Ze vynimo¢ny) procesny postup prichadza do
uvahy len za predpokladu, Ze sa opravneny stotozni s tvrdeniami povinného uvadzanymi
Vv navrhu na zastavenie exekucie, a SO zastavenim exekucie suhlasi, ¢im fakticky spor
0 zékonnost' exeklcie medzi povinnym a opravnenym odpadd. Na suhlasné stanovisko
opravneného sa hl'adi, de facto, akoby sam opravneny navrhol exektciu zastavit’, a v zmysle §
61k ods. 5 EP exekutor rozhodne o zastaveni exekucie vlastnym upovedomenim o zastaveni
exekucie bez akejkol'vek ingerencie exeku¢ného sidu do procesu rozhodovania o zastaveni
exekuéného konania.?® Tento osobitny procesny postup v$ak Ziadnym spdsobom nenarusa
vysSie naznaCené zavery, ateda, neovplyviiuje charakter a podstatu navrhu povinného na
zastavenie exekucie. Mozno konstatovat, Ze zjednodusenie postupu exekuénych organov je
dané a opodstatnené ,len“ tym, Zze medzi sporiacimi sa stranami Spor (0 zakonnost
a opodstatnenost’ exekucie) odpada z vole opravneného.

1. Dovody zastavenia exekiicie exekuénym siidom

Néavrh na zastavenie exeklcie podany povinnym je potrebné odovodnit’ kvalifikovanym
sposobom a skutocnosti, ktorymi povinny argumentuje, je nevyhnutné podriadit’ pod dévody
nezakonnosti vedenia exekuéného konania podl'a § 61k ods. 1 EP. Pre komplexnost’ vykladu si
dovolime aspon stru¢né poukdzanie na dovody zastavenia exekucie na zaklade navrhu
povinného na zastavenie exekucie:

A)  po vzniku exekucného titulu nastali okolnosti, ktoré sposobili zanik vymdhaného naroku
Pri uplatneni tohto dévodu je najéastejsou argumentécia, Ze po vzniku exekuéného titulu?
doslo k zaniku vymahaného néaroku jeho splnenim, ¢i zapocitanim pohl'adavok.

B.) exekucny titul bol zruseny
ZruSenie exeku¢ného titulu sa v exeku¢nom prave prejavuje ako nedostatok procesnej
podmienky spdsobilého exekucného titulu, ¢im odpada zdkonny podklad vedenia
exekuéného konania. Zrusenie exekuc¢ného titulu, typicky, nie vsak vyluéne, v konaniach
0 mimoriadnych opravnych prostriedkoch, spdsobuje zastavenie exeku¢ného konania.
Vzhl'adom na to, ze odpadne nevyhnutny podklad pre realizaciu exektcie, v exekucii nie
je mozné pokracovat’ a je potrebné ju zastavit’ uznesenim exeku¢ného sudu.

C.) je tu dovod podla osobitného predpisu, pre ktory su uznanie alebo vykon cudzieho
exekucného titulu nepripustné, ibaze ho bolo mozné v konani uz skor uplatnit (§54 ods. 2
EP)

Tento dovod zastavenia exekucie sa viaze na cudzie exekucné tituly, ktoré patria do
rezimu tzv. automaticky uznavanych cudzich exeku¢nych titulov (napr. eurdpsky
platobny rozkaz).

20/ opaénom pripade by nevyhnutne muselo platit, Ze rozhoduje exekuény sud, nakol’ko, ako uvadza MOLNAR, ,,std je
organom S§tatu, nadany deciznou pravomocou, rozhodujuci o pravach a povinnostiach subjektov podliehajucich jeho
jurisdikcii.“ Pozri MOLNAR, P. On violation of the right to a fair trial by insufficient reasoning of the decision. In: Studia
luridica Cassoviensia [online]. 2022, ro¢. 10, €. 1, s. 72.

2L Napr. pri sitdnom rozhodnuti pdjde o deti vyhlasenia / prijatia / vydania rozhodnutia (§ 217 ods. 1 CSP).

https://doi.org/10.33542/S1C2025-1-07 91


https://doi.org/10.33542/SIC2025-1-07

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 13.2025, No.1

D.) su tu iné skutocnosti, ktoré brania vymahatelnosti exekucného titulu
Pod tento dovod mozno subsumovat’ vSetky dovody nezakonnosti vedenia exeku¢ného
konania, ktoré nemozno podradit’ pod iny dovod, ako napriklad vymahanie preml¢ané¢ho
naroku®?, kedy povinny vramci podaného nivrhu na zastavenie exekicie vznesie
namietku premlcania. Patri sem vSak mnozstvo d’alsich dévodov, ako napriklad dovody,
pre ktoré bolo poverenie na vykonanie exekucie udelené neopravnene, pricom navrh na
vykonanie exekucie mal byt zamietnuty, napriklad exeku¢né konanie bolo zacaté voci
povinnému, na majetok ktorého bol vyhlaseny konkurz a pod.

E.) jepredpoklad, Ze ind povinnost ulozena exekucnym titulom, najmd povinnost niecoho sa
zdrzat alebo nieco strpiet, ktoru okrem povinného nemozu vykonat iné osoby, bude
dobrovolne a riadne plnend aj bez vedenia exekucného konania; predpoklada sa, zZe ina
povinnost je dobrovolne a riadne plnend, ak od posledného porusenia tejto inej
povinnosti uplynulo najmenej 6 mesiacov
Predmetny dovod zastavenia exekucie bol do Exekucného poriadku zacleneny
s ucinnost'ou od 1.4.2023 a vztahuje sa na nepefiazné exekucie, ktorych predmetom je
vymozenie tzv. nezastupiteI'ného plnenia.

IV. KONCENTRACIA NAVRHU NA ZASTAVENIE EXEKUCIE

Vznik prava povinného na podanie navrhu na zastavenie exekucie sa viaZze na dorucenie
upovedomenia 0 zacati exekucie. Doruc¢enim upovedomenia vznika povinnému (okrem inych
procesnopravnych ucinkov) pravo podat’ navrh na zastavenie exekucie v lehote 15 dni, pricom
takto uplatneny navrh na zastavenie exekticie vyvolava suspenzivny ucinok na vykonanie
exekiicie, S vynimkou pripadov normovanych v § 61k ods. 4% EP.

V¢as a kvalifikovane podany navrh povinného na zastavenie exekucie, ked’ze ma zo zakona
suspenzivny ucinok, vyvolava procesny stav, ktory brani sidnemu exekutorovi realizovat
vlastné vykonanie exekucie, najmi vydat exeku¢ny prikaz a uskutociovat’ dalSie, nan
nadvézujuce, procesné ukony, a to az do rozhodnutia exeku¢ného sidu o podanom névrhu na
zastavenie exekucie.?*

1. Podmienky odkladného ti¢inku navrhu na zastavenie exekucie

Vo vzt'ahu k odkladnému uc¢inku zakon v ust. § 61k ods. 2 EP upravuje, Ze povinny moze z
dovodov podla odseku 1 podat do 15 dni od dorucenia upovedomenia o zacati exekucie ndavrh
na zastavenie exekucie. Navrh na zastavenie exekiicie musi byt odévodneny a musia v nom byt
uvedené vsSetky skutocnosti, ktoré povinny moze ku dnu podania navrhu uplatnit. Takyto navrh
ma odkladny ucinok. Z0 znenia citovaného ustanovenia Exekuc¢ného poriadku by sa mohlo

22 Podla Obtianskeho zakonnika plati, ze ak bolo prdvo priznané prévoplatnym rozhodnutim sidu alebo iného orgdnu,

premlluje sa za desat’ rokov odo diia, ked’ sa malo podl’a rozhodnutia plnit’. Typicky pre exekucnu notarsku zapisnicu
bude platit’ veta druhd. Ak pravo diznik pisomne uznal co do dévodu i vysky, premléuje sa za desat’ rokov odo diia, ked’ k
uznaniu doslo; ak bola vsak v uznani uvedend lehota na plnenie, plynie premlcacia doba od uplynutia tejto lehoty.

Navrh na zastavenie exekuicie nema odkladny ucinok, ak

a) ide o ndvrh na zastavenie exekiicie podla odseku 3, (pozn. — podany po lehote 15 dnf)

b) ide o navrh na zastavenie exekiicie, ktora je vedend na podklade exekucného titulu, ktorym je neodkladné opatrenie
alebo uznesenie o zabezpeceni dokazu, ktoré nadobudli pravoplatnost,

¢) prilohou navrhu na vykonanie exekiicie na uspokojenie prava na nepenazné plnenie je osvedcenie o neplneni neperiaznej
povinnosti a znalecky posudok alebo odborné stanovisko znalca, z ktorého je zrejma vseobecnd hodnota inej povinnosti
ako zaplatenie penaznej sumy v peniazoch, ktoru mozu vykonat aj iné osoby, ulozena exekuc¢nym titulom, ak hodnota tejto
povinnosti nevyplyva z exekucného titulu.

Pozn. De lege lata tuprava nevyzaduje ako podmienku pre vydanie exekuéného prikazu (prikazu na vykonanie exekucie)
pravoplatnost’ rozhodnutia exeku¢ného sudu o navrhu povinného na zastavenie exekucie. V tomto smere doslo k zmene
oproti stavu spred ,,velkej“ novely Exekuéného poriadku zrealizovanej s u€¢innost'ou od 1.4.2017 zédkonom €. 2/2017 Z.z.

23
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javit, ze pre vyvolanie odkladného uCinku navrhu na zastavenie exeklcie musia byt
kumulativne splnené tri podmienky, a sice

a. vcasnost’

b. kvalifikované odévodnenie navrhu na zastavenie exekiicie

c. uvedenie vSetkych skuto¢nosti, ktoré ku ditu podania navrhu povinny méze uplatnit’.

Postudenie podmienky vcasnosti nevyvoladva praktické problémy. Polemicky k vplyvu
na vyvolanie odkladného ucinku podsobia podl'a naSho nazoru zvySné dve zakonom
predpokladané podmienky.

1.1. Podmienka kvalifikovaného odovodnenia

Odkladny uc¢inok v zmysle zakonného znenia vyvoléava ,,odévodneny* navrh na zastavenie
exekucie, s ohl'adom na tretiu podmienku sa ziada dodat’, ze kvalifikovane odovodneny. Je vSak
potrebné si uvedomit’ (a prave v tom vnimame nedoslednost’ zakonodarcu), Ze v exeku¢nom
konani je prdvomoc delend medzi dva exeku¢né organy, pricom

a. konstatovanie odkladného ucinku prislicha sidnemu exekutorovi, ktory po podani navrhu
na zastavenie exekucie povinnym sam posudzuje predpoklady pre vyvolanie odkladného
ucinku, nakolko potrebuje ustdlit svoje dalSie procesné postupy v konani,
pricom V kladnom pripade, ak ndvrhu podla jeho nazoru prislicha odkladny ucinok,
exektciu nevykona do rozhodnutia exeku¢ného sudu, a naopak, ak usudi, Ze podmienka
(napr. podmienka kvalifikovaného odovodnenia) splnena nie je, vV konani by mal riadne
pokracovat’ na zéklade zaveru o tom, Ze odkladny u¢inok navrh na zastavenie exektcie
nevyvolal. V praktickej rovine tazko mozno ocakéavat’ postup sidneho exekutora, ktory
vc¢as podanému navrhu na vykonanie exekicie neprizna odkladny ucinok.

b. Rozhodovanie 0 podanom navrhu na zastavenie exekucie vsak prislucha exeku¢nému sudu,
ktory, napriklad, ak dospeje k zaveru, Ze navrh na zastavenie exektcie ma vady sposobujuce
nezrozumitelnost’ alebo netiplnost?® podania, uplatni postup podla § 129 CSP (nakol’ko

mame za to, ze navrh na zastavenie exekucie treba povazovat’ za podanie vo veci samej),

pricom neodstranenie uvedenych vad bude mat za nasledok odmietnutie?® navrhu na
zastavenie exekucie exekuénym sudom, kde spédtne bude mozné skonStatovat’, Ze ex tunc
neboli splnené predpoklady pre vyvolanie odkladného uc€inku. Na takuto situaciu vSak

Exekuény poriadok nepamétd, procesne ju neriesi, pricom kladie na exekutora povinnost’

konat" s odbornou starostlivostou, bez zbyto¢nych prietahov, teda pokracovat riadne

Vv konani, ak postupu nebrania prekazky. Ako relevantné pre upriamenie pozornosti Citatel’a

sa javi normovanie exekucie prikazanim pohladavky z uctu v banke, kde zakon uklada

sudnemu exekutorovi vydat’ exekucny prikaz v zakonom predpokladanej lehote po splneni
podmienok pre jeho vydanie, v opa¢nom pripade je povinnostou exekttora téet povinného
odblokovat’. Podmienkou pre vydanie exeku¢ného prikazu je ,.len* méarne uplynutie lehoty
na podanie navrhu na zastavenie exekucie, avSak podl'a §61k ods. 2 EP pre vyvolanie
odkladného ucinku (ktory sa ma prejavit’ prave v nevykonani exekucie do ¢asu rozhodnutia
sidu — ateda v nevydani exekuéného prikazu) sa vyzaduje okrem dodrZzania zakonnej
procesnej lehoty 15 dni aj jeho kvalifikované odovodenie (vid'. tretia podmienka uplatnenia
vSetkych rozhodujucich skuto¢nosti povinnym), ¢im vznikd konflikt medzi predmetnymi
ustanoveniami Exekucného poriadku. Nespravne postudenie pritomnosti odkladného uc¢inku
podaného navrhu na zastavenie exekucie, ktory v skuto¢nosti odkladny i€¢inok nemal, moze
spdsobit’ Skodu na strane opravneného (napr. v podobe povinnosti odblokovat’ bankovy ucet

% K tomu pozri STEVCEK, M. a kol. Civilny sporovy poriadok. Komentdr. 2. vydanie. Praha: C. H. BECK, 2022. s. 507
anasl.
% ak v konani nemozno pokracovat’ (pozri § 129 CSP).
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povinného, ¢im sa zhorSuje pozicia na uspokojenie pohl'adavky opravneného), kedy, ad

absurdum, do uvahy prichadza uplatnenie zodpovednosti stidneho exekutora za Skodu

sposobentl pri vykone verejnej moci.?’

S ohl'adom na vysSie uvedené sa domnievame, ze tak, ako je tomu napriklad v pripade
odvolania podla CSP?8, by bolo vhodné explicitne viazat’ odkladny u¢inok navrhu na zastavenie
exekucie ,,len“ na dodrzanie 15-dnovej lehoty na podanie navrhu na zastavenie exekucie. Ved’
predsa, je povinnostou exekuc¢ného sudu v primeranej lehote, bez zbyto¢nych prietahov
0 podanom navrhu na zastavenie exekucie rozhodnut'.

1.2. Podmienka uvedenia vSetkych skuto¢nosti odévodiujucich zastavenie exekucie

Ohl'adom tretej ,,podmienky* - uvedenie vsetkych skutocnosti, ktoré ku diu podania navrhu
povinny mdze uplatnit’ - v§ak t'azko prijat’ zaver, Ze ide o predpoklad pre vyvolanie odkladného
uc¢inku, nakol’ko nejde o objektivne preskimatelné kritérium, ktoré by v ¢ase podania navrhu
na zastavenie exeklcie mohol exekucny organ (sudny exekutor) zodpovedne posudit,
vyhodnotit’ a odvodit’ od neho odkladny ti¢inok.

1.3. Zaverom k podmienkam odkladného tcinku

Vzhl'adom na uvedené mozno za aktudlneho pravneho stavu ako predpoklady odkladného
ucinku névrhu na zastavenie exekucie vyhodnocovat len v€asnost’ jeho podania a kvalifikované
oddvodnenie. Ako uvadza dévodova sprava, takémuto navrhu (podanému v lehote 15 dni od
dorucenia upovedomenia) priznava uprava odkladny uc¢inok. Iné nédvrhy povinného odkladny
ucinok nemaju a podliehaju vyjadrenej koncentracnej zasade, ktord je vynimo¢ne zmiernena
nemoznost'ou namietané skuto¢nosti skor uplatnit’ (z objektivnych dovodov).?® Prihliadajiic na
znenie dovodovej spravy mozno polemizovat, ¢i skutocne bolo umyslom zakonodarcu viazat’
odkladny ti¢inok aj na kvalifikované odovodnenie navrhu. Textacia zakona vSak inému zaveru
v suCasnosti nesvedci.

2. ,,Relativna“ koncentracia navrhu na zastavenie exekucie

S ohl'adom na nami analyzovanu problematiku koncentracie Vv exeku¢nom konani je
nevyhnutné poukazat’ na fakt, Ze moZnost’ iniciovania ndvrhu na zastavenie exekucie nie je,
takpovediac, absoltutne koncentrovana, teda absolatne limitovana len do uplynutia lehoty 15
dni od doruéenia upovedomenia o zacati exektcie. Mozno skor hovorit’ o akejsi relativnej
forme koncentracie zavislej od procesného Stadia uplatnenia tohto prostriedku procesnej
obrany, a od povinnym uvadzanych skutocnosti. Povinny teda mdze navrh na zastavenie
exekucie vyuzit aj v neskorSom Stadiu exekucie. Uvadzané tvrdenie si vSak pre spravne
pochopenie nevyhnutne vyzaduje precizaciu. Totiz, zakon sice vyslovene pocita s moznost'ou
neskor podaného ndvrhu na zastavenie exekucie (vid’. znenie § 61k ods. 3 EP ,,V neskor
podanych navrhoch ...*“), avSak zaroven pre vyvolanie u¢inkov sposobujucich a pripustajicich
meritorny prieskum navrhu na zastavenie exekucie (S moznostou tomuto navrhu vyhoviet), je
rozsah argumentacie povinného obmedzeny len na skuto¢nosti, ktoré nastali po uplynuti lehoty
na podanie ndvrhu na zastavenie exekucie s odkladnym tuc¢inkom (teda lehoty 15 dni od
dorucenia upovedomenia o zacati exekucie) alebo na tie, ktoré povinny uvadza sice (z pohl'adu
lehoty na podanie navrhu na zastavenie s odkladnym ucinkom) oneskorene, avSak toto
oneskorenie nie je zavinené povinnym. To znamena, Ze uvadzané skuto€nosti, ktorymi povinny

27 LOWY, A. Zodpovednost exekitora za §kodu v stivislosti s vikonom jeho &innosti. In: Zo stidnej praxe. roé. 23, ¢. 4,2018.

s. 145-157.
2 Pozri § 367 ods. 1 CSP.
2 Pozri Dovodova sprava k navrhu zakona ¢. 2/2017 Z.z.
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argumentuje, nemohol bez vlastnej viny uplatnit’ skér. Kazdopadne, odkladny ucinok takto
podany ndvrh na zastavenie exeklcie nevyvolava, vykon exektcie pokracuje d’alej napriek
tomu, Ze sud podanému ndvrhu moze vyhoviet a exeklciu zastavit. Za tychto okolnosti
exekuéné konanie moéze byt uspesne ukoncené po vymozeni ndroku opravneného a trov
exekucie skor, ako bude 0 navrhu povinného na zastavenie exekucie rozhodnuté.

3. Novoty v ,,d’alSom“ navrhu na zastavenie exekicie a zavinenie povinného

Za ucelom dosiahnutia vecného posudenia oneskorenych® skutkovych tvrdeni®!
odovodnujucich zastavenie exeklcie v navrhu povinného na zastavenie exekucie je potrebné
(okrem merita veci — samotného skutkového vymedzenia dovodu pre zastavenie exekicie)
vymedzit’ aj dovody oneskoreného predkladania jednotlivych konkrétnych skutkovych tvrdeni.
Prave tento aspekt — véasnost’®? - bude podrobeny postideniu exeku¢nym stidom v prvom kroku
rozhodovania 0 navrhu na zastavenie exekucie, pricom zaver sudu o zavinene oneskorengj
argumentacii neumoziuje sudu pokracovat’ k druhému kroku rozhodovania, ktorym je
meritorny prieskum dovodov zastavenia exekucie. Ba naopak, naznageny postup vedie
k zamietnutiu navrhu na zastavenie exekucie bez prihliadania na dovody tvrdené povinnym.
Zamietavy vyrok vSak, vzhl'adom na zauZzivanu civilnll procesualistiku, hoci je v stlade so
zakonom, je pomerne prekvapivy, nakol’ko Standardne byva procesnym nasledkom oneskorenia
odmietnutie podania. De lege lata Exeku¢ny poriadok viaze na oneskorené predlozenie navrhu
na zastavenie exekucie jeho zamietnutie.

Ulohou povinného v navrhu na zastavenie exekucie je teda tvrdit relevantné skuto¢nosti, na
podporu svojich tvrdeni predkladat’ dokazné navrhy, a na zaklade toho presvedcit’ exekucny
sud, Ze uvadzané skutkové tvrdenia oddvodnujuce zastavenie exeklcie sa sice javia ako
oneskorené, avSak oneskorenie je nezavinené povinnym, bud’ preto, ze uvaddzané skutoc¢nosti
objektivne vznikli neskor (po uplynuti 15-dnovej lehoty), alebo ich povinny nemohol skor
uplatnit’ bez svojej viny. Neobstoji preto postup povinného, ktory dévody svojho omeskania
nevysvetli. Ako uvadza Gstavny sud, ,,z dikcie § 61k ods. 3 Exekucného poriadku je zrejmé, ze
po uplynuti 15-dnovej lehoty bol stazovatel’ opravneny uplatnit len také pravne skutocnosti,
ktoré nastali po jej uplynuti. Na nedodrzanie lehoty upozornil stazovatela okresny sud uz
V uzneseni z 9. februdra 2022, no stazovatel na tuto vycitku nereagoval a dévody svojej pasivity
neozrejmil ani v staznosti proti uzneseniu, ani v ustavnej staznosti. Okresny sud tak
V staznostnom konani nemohol posudit’, ¢i bola st'aZovatelova necinnost’ (pasivita)
ospravedinitelnd.«*

4. Oneskorenie povinného

Kladieme si otazku, kedy k oneskoreniu na strane povinného dochadza? Zjednodusene
nacrtnuté, avSak v d’alSom texte rozvedené, mame za to, Ze z dikcie zdkona mozno vyvodit, Ze
po uplynuti 15-diiovej lehoty®* neexistuje ziadna absoltitna lehota na uplatnenie tzv. ,,prvych

30 Pozn.: ide o rozhodujice skutocnosti, ktoré existovali pred uplynutim lehoty na podanie navrhu na zastavenie exektcie

s odkladnym u¢inkom, avSak v prvom navrhu na zastavenie exekiicie neboli uplatnené, resp. navrh na zastavenie exekucie
s odkladnym u¢inkom podany nebol.

Podl'a § 61k ods. 3 EP V neskor podanych navrhoch na zastavenie exekiicie méze povinny namietat’ len skutocnosti, ktoré
nastali po uplynuti lehoty podla odseku 2. V poradi dalsich navrhoch na zastavenie exekiicie moze povinny namietat’ len
skutocnosti, ktoré nastali po podani predchddzajiiceho ndavrhu na zastavenie exekiicie. Obmedzenia podla prvej a druhej
vety sa neuplatnia, ak ide o také skutocnosti, ktoré povinny bez viastnej viny nemohol skér uplatnit.

K tomu pozri napr. Uznesenie Ustavného sidu SR, sp. zn. II. US 483/2023 zo diia 24.10.2023, Gstavny sad zérovei
poukazuje na rovnaké uplatiiovanie koncentracie v exekuénom konani aj v pripade, Ze na strane povinného vystupuje
spotrebitel’.

3 Uznesenie Ustavného stdu SR, sp. zn. IV. US 106/2023 zo dita 21.2.2023.

34 Na podanie ndvrhu na zastavenie exekucie s odkladnym G¢inkom.

31

32
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novot“®, teda novovzniknutych dovodov zastavenia exekiicie. Obdobny zaver je mozné prijat’
aj vo vztahu ku skuto¢nostiam tvrdenym ,,v poradi d’alsich navrhoch na zastavenie exekucie*®.
Totiz, uplatnenie sudcovskej koncentracie konania nastolenej rezimom Civilného sporového
poriadku je v exeku¢nom konani vylicené®’, sud preto nema moznost’ posudzovat’ véasnost
podaného navrhu na zastavenie exekucie optikou sudcovskej koncentracie®, ateda
vyhodnocovat’, ¢i povinny mohol uplatnit’ uvedenu argumentaciu skor so zretel'om na rychlost’
a hospodarnost’ exeku¢ného konania, a teda prijimat’ zaver, ¢i povinny konal pri uplatiovani
svojich procesnych prav starostlivo®. Posudzovanie exekuéného sidu sa v zmysle aktualnej
upravy Exeku¢ného poriadku obmedzuje vylucne na postdenie vcasnosti s ohadom na
obsahové vymedzenie predchadzajucich navrhov na zastavenie exekucie. Co pod tym treba
rozumiet’?

Jednoducho povedané, ak povinny po 15-diiovej lehote (v ramci ktorej vyuzije moznost
podat’ prvy navrh na zastavenie) poda novy, d’alsi navrh na zastavenie exekucie (teda druhy
navrh na zastavenie), v ktorom bude argumentovat’ novymi (novovzniknutymi) skuto¢nost’ami,
tak v d’alSom (tretom) navrhu uz nebude moct argumentovat’ inymi novymi skutoénostami
Z obdobia, kedy bol podavany druhy navrh na zastavenie exekucie. Ak vSak tieto skutocnosti
vobec neuplatni (teda nepodd druhy navrh na zastavenie okamzZite po vzniku rozhodujtcich
skuto¢nosti) a rozhodne sa ich uplatnit’ az v podstatne neskorSom obdobi, sud nemdze na jeho
tvrdenia neprihliadnut’ a na tomto zéklade navrh zamietnut’, nakol’ko s takouto alternativnou
zékon nepocita a pre uplatnenie novych skutocnosti vzniknutych po 15-dnovej lehote (na
podanie navrhu na zastavenie s odkladnym G¢inkom) nestanovuje lehotu na ich uplatnenie.
V konani vSak exekutor riadne pokracuje, ¢o napriklad, Specialne pri predajovych exekuciach
predstavuje naro¢ny, striktne formalny, procesny postup, ktorého Zelanému vysledku (v podobe
ziskania vytazku z drazby) zabrani, ak do tohto ¢asu sud rozhodne o zastaveni exekucie.
Uvedeny pristup sa javi byt nehospodarny a neefektivny.

S ohl'adom na vysSie uvedené sa preto v konani o ,,d’alSom* navrhu povinného na zastavenie
exekucie javi takato volnost’ v uplatiovani dovodov zastavenia exekucie ako nevhodna, bez
preventivneho t¢inku a potencialne spdsobujtica priestor pre nezodpovedné a nehospodarne
konanie povinného. Aj preto, de lege ferendae navrhujeme sprecizovat’ znenie ust. § 61k ods.
3 EP zavedenim lehoty na uplatnenie novovzniknutych dévodov zastavenia exekucie alebo
zavedenim moznosti sudu vyhodnocovat’ ,,v¢asnost* ich uplatnenia v okolnostiach
konkrétneho pripadu s ohl'adom na spravanie povinného a jeho primerane vC€asni procesnu
reakciu na vznik novych dévodov zastavenia exekucie.

Len pre uplnost’ dodavame, Ze vysSie uvedené samozrejme neplati, ak v ,,tretom navrhu*
povinny argumentuje rozhodujicimi skuto¢nostami z doby ,,druhého navrhu na zastavenie®
z dovodu, Ze ich neuplatnil skor bez svojho zavinenia, teda ich objektivne uplatnit’ nemohol.

Ako dolezité sa javi poukazat’ na fakt, Ze efektivnym ddévodom uplatiovanym v navrhu
povinného na zastavenie exekucie po 15-dnovej lehote pravidelne nebude moct’ byt” splnenie
pohladavky priamo opravnenému obchadzajuc pritom sudneho exekutora tak, ze povinny ,,iba“

3 Pojem ,,prvé novoty** zavadzame pre potreby tohto ¢ldnku a pre Gicely spravneho pochopenia; pod ,,prvymi novotami* je

potrebné chapat’ nové skutkové tvrdenia a dokazné navrhy odévodiujiice zastavenie exektcie, ktoré nastali po uplynuti 15-
dnovej lehoty (a teda nemohli byt uplatnené v navrhu na zastavenie exekucie s odkladnym G¢inkom) a budd uplatnené
V prvom navrhu na zastavenie exekucie po uplynuti 15dnovej lehoty (zdkon pracuje s pojmom ,,neskor podany navrh*).

3 Pozri textaciu ust. § 61k ods. 3 EP.

87 Na vylugenie uplatiiovania niektorych vieobecnych principov civilného procesu, resp. na potrebu prispdsobenia ich
uplatiiovania upozoriiuje v Geskom pravnom prostredi Jan¢ikova, k tomu pozri JANCIKOVA, A. Pojeti ucastenstvi
manzela povinného v exekuci. In: Casopis pro pravni védu a praxi. Roé. XXXII, &. 2, 2024. s. 311-332.

3 Pozri napr. LUKACIKOVA, P. - ZAMOZIK, 1. Vyvojové tendencie principov civilného procesu po rekodifikacii civilného
prdva procesného. Bratislava: Veda, vydavatel'stvo Slovenskej akadémie vied, 2016. s. 76 a nasl.

3 Pozri § 153 CSP.
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uspokoji pohl'adavku opravneného (priamo k rukam opravnené¢ho mimo exekuc¢ného konania)
a pritom nesplni trovy exekucie. Totiz, podl'a § 61f EP plati, ze po doruceni upovedomenia o
Zacati exekucie povinnému nastavaju ucinky splnenia vymahaného naroku len vtedy, ak sa
plnenie v rozsahu, v ktorom prislicha exekutorovi podla § 60 ods. 2, dostane exekutorovi. AK
nastane nami nacrtnuta situacia (pohladavka plnena priamo opravnenému bez splnenia trov
exekucie exekutorovi), z citované¢ho ustanovenia Exeku¢ného poriadku je zrejmé, ze nebude
moct ist’ o dovod zastavenia exekucie povinnym, nakol'’ko

- ad 1. zédkonodarca stakymto plnenim nespaja ucinky zaniku vymahaného naroku
opravneného, teda takéto plnenie sa nezohl'adni v exeku¢nom konani (vymahana suma
Vv prospech opravneného sa neponizi o zrealizovant uhradu),

- ad 2. exekutor teda nadalej pokracuje vo vykondvani exekucie na plni sumu
vymahaného naroku opravneného, jeho prislusenstva atrov exekucie, atakyto stav
neoddvodnuje zastavenie exektlicie sidom.

Naopak, ak by doslo k ¢iastocnému uspokojeniu opravneného, a zaroven v zodpovedajicej
Casti aj k uspokojeniu trov exekucie, je tlohou opravneného takto zrealizovanu thradu jeho
pohl'adavky oznamit’ exekltorovi, a to napriek tomu, ze z gramatického znenia § 61f sa javi,
akoby opravneny mal povinnost ozndmit’ len Uhrady zrealizované do dna dorucenia
upovedomenia 0 zadati exekucie povinnému®. Teleologickym vykladom je viak potrebné
dospiet’ k zaveru, ze je povinnostou opravnené¢ho oznamit' aj uhrady zrealizované neskor.
Nasledna potreba ich zohl'adnenia v konani sa potom odvija od toho, ¢i povinny uspokojil aj
trovy exekucie exekutora (v Casti zodpovedajicej vykonanej tthrade v prospech opravneného).
Ak vsak zavinenim opravneného exekutor nezohl'adni vykonant uhradu (predpokladom je, ze
aj trovy exekucie uspokojené boli), povinny sa modze efektivne domdhat’ rozhodnutia
exekuc¢ného sudu o zastaveni exekucie (v Casti zrealizovanej uhrady v prospech opravneného).

V. PRAVNE DOSLEDKY PORUSENIA KONCENTRACIE

Pravnym nasledkom poruSenia koncentracného principu navrhu na zastavenie exektcie je
neprihliadanie na oneskorené skutkové tvrdenia a dokazné navrhy, ¢o vyusti do zamietnutia
navrhu exekuénym sidom. NavySe, samotné podanie navrhu na zastavenie exekucie po
koncentracnej lehote 15 dni od dorufenia upovedomenia o zacati exekucie nevyvolava
suspenzivny u¢inok vo vztahu k vykonaniu exekucie, preto exekutorovi ni¢ nebrani®! exekuciu
vykonat, teda spefiazit majetok povinného*? aexekuéné konanie ukonéit aj v priebehu
rozhodovania exeku¢ného sudu 0 navrhu na zastavenie exekucie. Kazdopadne, vysledkom
rozhodovania o oneskorenom (aj dovodnom) navrhu na zastavenie exektcie je jeho zamietnutie
podla § 611 ods. 3 EP, s vynimkou, ak opravneny stihlasi so zastavenim exekucie na podklade
navrhu povinného, kedy exekuciu zastavi upovedomenim o zastaveni exekticie sidny exekutor.

Exekuciu teda sudny exekutor za vySSie vymedzenych procesnych okolnosti riadne
zrealizuje, v pripade penaznych exekucii, dosiahnutim penazného vytazku a jeho rozvrhnutim
medzi opravneného (celkovy narok opravneného) a exekutora (trovy exekucie), pripadne medzi
d’alsie subjekty, pokial’ ide o exekuciu predajom nehnutel'nosti. Vykonanie exekucie je v takom
pripade postupom lege artis, avsak opravneny v dosledku tohto postupu dosahuje majetkovy

40 Ako praktick4 neddslednost’ zikona sa javi fakt, Ze opravneny objektivne nepozna datum dorudenia upovedomenia o zadati

exekilicie povinnému, napriek tomu, na tento okamih de lege lata tprava viaZe povinnost' oznamovania thrad priamo
opravnenému.

Pozn.: ba naopak, v exekucii by mal riadne pokracovat’, nakol’ko je povinnostou exekutora postarat’ sa o vykonanie
exekucie a vV uvedenom pripade tomuto postupu ni¢ nebrani.

Efektivita vykonu exekucie je Ciastocne zavisla aj od spoluprace povinného, ale napr. v Nemecku je zavisla aj od zistenia
podstatnych skutoénosti o majetkovych pomeroch dlznika samotnym veritelom. BlizSie pozri STRASSER, CH.,
WAMBACH, T. et al. Germany Law and Practice. In: Enforcement of Judgements 2023. London: Chambers and Partnerss,
2023. 245-159.

41

42
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prospech do vysky vymozenej sumy, ktory by nebol ziskal, ak by exeku¢né konanie, ktoré
iniciovat’ nemal (nakol’ko je tu pritomny doévod zastavenia exekucie), neinicioval. V suvislosti
suvedenym sa natiska otazka, ¢i majetkovy prospech opravneného ma pravny zaklad
V bezdévodnom obohateni alebo v zodpovednosti za Skodu? Je plnenie prijaté opravnenym
dosledkom jeho protipravneho konania alebo ide o plnenie bez pravneho dovodu? Ako totiz
uvadza Stevéek, ak je pravnym dévodom vzniku majetkového prospechu protipravne konanie
Skodcu (¢i Skodna udalost’), povinnost’ majetkovej reparacie tejto nerovnovahy sa odvija od
titulu nahrady $kody, nie od bezdévodného obohatenia.*®

1. Ujma sposobena povinnému vykonanim exekucie pri existencii dovodu jej zastavenia

V rovine vymozenych trov exeklicie mame za to, Ze na strane exekutora nevznika povinnost’
vratit’ toto plnenie opravnenému, nakol’ko exekucia prebehla lege artis, nie je dany zakonny
titul pre vznik bezd6évodného obohatenia, nie su splnené podmienky zodpovednosti za Skodu,
anavySe, pravny vztah medzi Gcastnikmi exekuéného konania a sidnym exekutorom nie je
vztahom stikromnopravneho charakteru, ale je vztahom verejnopravnym**.*> Povinny je viak
vzmysle ust. § 199g Exeku¢ného poriadku legitimovany domahat’ sa od opravneného
nahrady $kody, ktora mu vznikla v suvislosti s exekuénym konanim, ak nebol opravneny
navrh na vykonanie exekiicie podat™®. Takouto $kodou je aj suma vymozenych trov exekticie
studneho exekutora, o vysku ktorych sa znizila majetkova podstata povinného v takto vedenom
exekuénom konani. Stotoziiujeme sa s nazorom Molnara 0 nespravnom systematickom
zaCleneni ust. § 199¢g do casti Exekuéného poriadku pojednavajucej o trovach exekuc¢ného
konania®’, nakolko suma vymoZzenych trov exekiicie mdze byt v skutocnosti len zlomkom
Skody skutocne sposobenej povinnému exekuénym konanim, ktoré opravneny nemal iniciovat’.
Skuto¢nd Skoda, ktorti potencidlne modze takto iniciované exekucné konanie povinnému
generovat, moze mat’ zaklad prave vo verejnom poznani skuto¢nosti, Ze voc¢i povinnému je
vedené exekucéné konanie, napriklad z Centralneho registra exekucii*®, ¢i z registra povereni.
Rezim takto spdsobenej ujmy povinnému sa zdéa byt jasny, a moznost’ ndhrady ujmy sa bude
spravovat’ rezim zodpovednosti opravneného za Skodu spoésobent1 povinnému podla §199g EP.

Polemicky sa staviame K rezimu regresu sumy vymozenej v prospech opravneného tak, ako
sme to nastolili vySSie (bezdovodné obohatenie alebo Skoda), ¢im sa budeme zaoberat
v d’alSom texte.

Ust. § 611 ods. 3 druha veta EP upravuje, ze ak sud ndavrh na zastavenie exekiicie zamietol z
dovodu, Ze navrh bol podany oneskorene, i ked’ tu dovod na zastavenie exekucie je, povinny md
pravo domdhat’ sa vrdatenia plnenia Zalobou podanou vocli opravnenému. Aplikacia
predmetného ustanovenia prichddza do uvahy len v procesnej situécii, kedy povinny podal

4 STEVCEK, M. § 451 [Pojem, funkcie a skutkové podstaty] In: Stevéek, M. a kol. Obciansky zakonnik II. Komentdr. 2.
vydanie. Praha. C. H. Beck, 2019, s. 1724.

4 Pozri Uznesenie Najvyssieho sadu SR, sp. zn. 6 M Cdo/4/2011 zo diia 8.8.2012.

4 Pozn.: pre uplnost sa Ziada dodat’, Ze v pripade zinkasovania pefiaznych sim exekutorom od udastnikov konania bez

zakonného ramca je potrebné skiimat’ predpoklady zodpovednosti sudneho exekutora za $kodu spdsobent pri vykone

verejnej moci v zmysle zdkona ¢. 514/2003 Z.z. o zodpovednosti za $kodu spdsobenti pri vykone verejnej moci a 0 zmene

niektorych zakonov v zneni neskorsich predpisov.

Pozri § 199g EP, podla ktorého Opravneny zodpoveda za Skodu, ktord povinnému vznikne v suvislosti s exekucnym

konanim, ak nebol opravneny podat navrh na vykonanie exekuicie.

47 MOLNAR, P. § 199g [Zodpovednost’ opravneného za $kodu povinného pri neopravnenej exekucii]. In: STEVCEK, M.

a kol. Exekucny poriadok. Komentdr. 3. vydanie. Praha. C. H. Beck, 2018, s. 842.

Register exekucii je verejnym zoznamom dostupnym na webovom sidle Slovenskej komory exekutorov, do ktorého sa o

kazdej pravoplatne neskonéenej exekucii zapisuji vybrané udaje podla § 211a ods. 1 Exekuéného poriadku. Obdobny

register mé aj Ceska republika, k tomu pozri SEINOVA, R., HAMUIZAKOVA, K. Civil Procedure and Digital Technology:

The Digitalization of the Judiciary and Civil Court Proceedings in the Czech Republic and Associated Problems. In:

International and Comparative Law Review. ro¢. 23, 2023, ¢&. 2.s. 271-273.
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navrh na zastavenie exekucie, avSak tento bol zamietnuty pre oneskorenie. Textacia zakona
vSak jasne nenapoveda, aky pravny rezim je pod ,,vratenim plnenia“ potrebné rozumiet’.

Jednozna¢ne mozno ustalit, Ze V naznaCenom kontexte na strane jedného subjektu
(opravneného v exeku¢nom konani) dochadza natenym vymozenim K majetkovému prospechu
V neprospech iné¢ho subjektu (povinného v exekucnom konani). Dévodova sprava uvadza, ze
,»ide o tzv. zalobu z ,,lepSieho prava®“, ktora ma za ciel’ odstranit’ napitie medzi poziadavkami
hmotného a procesného prava“.

Tomasovi¢ v komentari kK Exekuénému poriadku zastava nazor, ze takto ziskany majetkovy
prospech opravneného je bezddévodnym obohatenim s oh'adom na ust. § 451 ods. 2 OZ
analogicky ako ked nastalo plnenie bez pravneho dévodu.*® Podotyka viak, Zze ak v konani
0 navrhu povinného na zastavenie exekucie exeku¢ny sud zamietol navrh povinného z dévodu,
ze nim tvrdeny dovod zastavenia exekucie nie je dany, nebude sa moct povinny uspesne
domoct’ vydania bezdovodného obohatenia, nakolko tato otazka nebude predmetom
posudzovania civilného sadu.*

Naproti tomu, Molnar v komentari k ust. § 199g EP uvadza, ze ,,exeku¢ny poriadok obsahuje
aj osobitnu zalobu na ndhradu Skody, ktort ma povinny k dispozicii proti opravnenému
Vv pripade, ak ndvrh povinného na zastavenie exekucie sud v désledku nedodrzania koncentracie
zamietne ako oneskorene podany, i ked” dovod pre zastavenie exekucie existoval (§ 611 ods.
3 in fing)*°L.

Stevéek v komentari k Ob&ianskemu zakonniku poukazuje na pravo povinného kondikovat
opravneného po skonéeni exekuéného konania. Kondikcia podl'a Stevéeka je Zzaloba chapana
ako abstraktny pojem reprezentujici vSeobecny prostriedok ochrany akéhokol'vek
subjektivneho prava, pricom ztohto dévodu nemozno pojem ,, kondikcia“ stotoznovat
s pojmom ,, Zaloba na vydanie bezdévodného obohatenia “ a z hl'adiska klasifikacie zalob pdjde
0 klasickl Zalobu na plnenie, kde sa nerozliSuje, z akého pravneho dévodu Ziada Zalobca
0 ochranu svojho poruseného alebo ohrozeného subjektivneho prava.>?

Domnievame sa, Ze pre vyvodenie zaverov O povahe naroku v tom-ktorom pripade je
potrebné vyhodnocovat’ osobitosti konkrétneho pripadu a aplikovat’ pristup zalozeny na uvahe,
na zéklade ktorej bolo prijaté publikované rozhodnutie najvyssieho sudu, podla ktorého ,.ten,
komu bolo plnené na zdklade rozhodnutia, ktoré bolo nasledne zrusené alebo stratilo podla
procesnych predpisov ucinky, sa bezdovodne obohacuje len vtedy, ak pravny dovod plnenia
redlne nespocival v hmotnom prave. Ak pravny dovod plnenia podla hmotného prava tu bol,
potom trva dalej, bez ohladu na to, ¢i pravoplatné a vykonatelné rozhodnutie, ktoré toto pravo
iba deklarovalo, bolo ¢i nebolo zrusené alebo stratilo svoju ucinnost.“>® Mame za to, Ze
Vv pripade exekucného konania uspesne vykonaného voc¢i povinnému, je nésledny charakter
uplatnovaného naroku voci opravnenému vyvodzovat nasledovne. AK V Case realizacie
exekucie uz nebol existentny hmotnopravny dévod plnenia (napr. povinny plnil pred exekuciou,
avSak navrh na zastavenie uplatnil oneskorene a Opravneny nesthlasil so zastavenim), je
potrebné uplatnit’ od opravneného bezdévodné obohatenie. V opa¢nom pripade (napr. cudzie
rozhodnutie bolo v Staite povodu zruSené, pripadne bola odloZzena vykonatelnost, avSak
povinny tuto skuto¢nost’ tvrdil oneskorene), je potrebné doméhat’ sa od opravneného plnenia

49 TOMASOVIC, M. §611 [Navrh na zastavenie exekucie] In:STEVCEK, M. a kol. Exekucny poriadok. Komentdr. 3.
vydanie. Praha. C. H. Beck, 2018, s. 370.

50 Ipidem, s. 370.

51 MOLNAR, P. § 199g [Zodpovednost’ opravneného za $kodu povinného pri neopravnenej exekucii]. In: STEVCEK, M.
a kol. Exekucny poriadok. Komentdr. 3. vydanie. Praha. C. H. Beck, 2018, s. 842.

52 STEVCEK, M. § 451 [Pojem, funkcie a skutkové podstaty] In: STEVCEK, M. a kol. Obciansky zdkonnik IT. Komentdr. 2.
vydanie. Praha. C. H. Beck, 2019, s. 1729.

58 Uznesenie Najvyssieho sudu SR, sp. zn. 7 Cdo 85/2013 zo diia 9.4.2014, R 74/2019.
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na zaklade zodpovednosti opravneného za Skodu spdsobent povinnému. Kazdopadne, de lege
lata Giprava jednoznacéne pocita s pravnou moznost'ou povinného domahat’ sa vratenia plnenia,
ak existoval dovod zastavenia exekucie, bez ohl'adu na to, ¢i ide alebo nejde o dovod
spocivajici v hmotnom prave. S ohl'adom na uvedené zastdvame nazor, Ze vysSie citovany
judikat nie je za sucasné¢ho pravneho stavu plne aplikovatelny, avSak rozhodujuce vychodiska
mozno vztiahnut aj na de lege lata stav.

Odhliadnuc od znenia §611 ods. 3 sa venujeme §199g EP, podla ktorého oprdvneny
zodpoveda za Skodu, ktora povinnému vznikne v suvislosti s exekucnym konanim, ak nebol
opravneny podat navrh na vykonanie exekucie. Predmetné ustanovenie upravuje zodpovednost’
opravnené¢ho za skodu sposobent nadvrhom na vykonanie exekucie, ktory veritel ,,nebol
opravneny podat™. Povod nedovodnosti exeku¢ného konania je teda dany ex tunc, uz v ¢ase
zacCatia exeku¢ného konania. Domnievame sa, ze za danych okolnosti, ak je dana existencia
nedovodného exekucného konania, a s tym suvisiace zasahy do majetkovej a osobnej sféry
povinného prejavujuce sa o. i. aj vymozenim plnenia od povinného, sa bude plnenie
opravnenému vymozené od povinného vo vSeobecnosti povazovat’ za Skodu, ktoru si povinny
mdze od opravneného narokovat rezimom § 199g EP. V takom pripade, ak nebude
aplikovatel'né Specialne ust. § 611 ods. 3 EP (teda nedoslo k zamietnutiu oneskoreného navrhu
na zastavenie exekucie), je potrebné riadit’ sa rezimom zodpovednosti opravneného za Skodu
spdsobent povinnému. Mozno sa vSak domnievat, ze predpoklady zodpovednosti za Skodu
nebudu vzdy naplnené (najmi predpoklad samotnej Skody v podobe vymozeného plnenia).

2. Ne/moznost’ exekucného sudu zastavit’ exekticiu ex offo

K vyss§ie nacrtnutému je potrebné podotknut’, ze aktudlne znenie Exekuéného poriadku
explicitne neumoznuje exeku¢nému sudu ex offo rozhodnut’ o zastaveni exeku¢ného konania,
ak sud zisti dévod zastavenia exekucie z vlastnej ¢innosti.>* Model, ako za ¢ias Gi¢innosti
starého znenia Exekuéného poriadku (v konaniach zacatych pred 1.4.2017), mal svoje
opodstatnenie, nakol’ko sucasna uprava nemoznosti ex offo prihliadnutia na dovody zastavenia
exekucie legitimizuje taky postup exekuénych organov, ktory de facto pozehnava nezakonny
stav, kedy aj za znalosti pritomnosti dovodu zastavenia exektcie, je exeku¢ny sud zakonom
nuteny dovod zastavenia exekucie ignorovat’ a navrh povinného na zastavenie exekucie
zamietnut’ z dovodu jeho oneskoreného podania. A hoci je postup exekuénych organov lege
artis, nemozno vsak ignorovat’ fakt, ze takyto pristup (zakona a exeku¢nych organov) vedie k
neblahym uc¢inkom potencialneho generovania d’alSich sporovych konani (zodpovednost’ za
Skodu, bezdovodné obohatenie). Napriek tomu sa v odbornej spisbe stretneme S nazorom,
s ktorym je mozné sa stotoznit’, Zze sud moze exekuciu ex offo zastavit', po prvé, ak ide o doévod,
pre ktory mal exekuény sud navrh na vykonanie exekucie zamietnut’, teda dovod, ktory mal
exekucény sud zistit’ z navrhu a jeho priloh a po druhé, ak pravna skuto¢nost’, ktora je dévodom
na zastavenie exekucie, je zistiteI'na z vlastnej ¢innosti exekuéného sudu, pripadne zo sudnych
¢i verejnych registrov, teda ak sa nevyzaduje predlozenie tvrdeni a dokaznych ndvrhov zo
strany povinného. >

VI. ZAVER
Analyzou koncentracného principu pri uplatiiovani navrhu na zastavenie exekucie
vykonanou v predkladanom ¢lanku mozno dospiet’ k zaveru o potrebe precizovania pravnej

5 Porovnaj § 58 EP v zneni t¢innom do 31.3.2017, podl'a ktorého exekiiciu zastavi sid na navrh alebo aj bez navrhu.

5% TOMASOVIC, M. §611 [Navrh na zastavenie exekucie] In: gTEVCEK, M. akol. Exekucny poriadok. Komentdr. 3.
vydanie. Praha. C. H. Beck, 2018, s. 371; k tomu pozri napr. Uznesenie Ustavného sudu SR, sp. zn. 1. US 55/2024 zo diia
25.1.2024.
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upravy koncentracie pri uplatneni navrhu povinného na zastavenie exekucie, najma pokial’ ide
0 znenie ust. § 61k ods. 3 EP. S ohl'adom na vyhodnocovanie omeSkania s predkladanim navrhu
na zastavenie exekucie exeku¢nym sudom sa javi ako vhodnejSie uvazovat’ bud’ nad zavedenim
lehoty na wuplatnenie novovzniknutych dovodov =zastavenia exektcie alebo nad
vyhodnocovanim omes$kania optikou kritérii véasnosti, hospodarnosti a preukazovania
dostatocnej miery procesnej aktivity povinného. Autorka povazuje za vhodné dat’ exeku¢nému
sudu priestor vyhodnotit’, ¢i povinny mal a mohol uplatnit’ dovod zastavenia exekucie skor,
s ohl'adom na hospodarnost’ konania. Javi sa ako nelogické, aby bol povinny limitovany
Vv uplatiiovani navrhu na zastavenie exekucie s odkladnym ucinkom, priC¢om pri neskorSom
vzniku dovodu zastavenia exekucie moze de lege lata tento dovod uplatnit’ kedykol'vek
Vv d’alSom procesnom priebehu. Zamedzenie tychto postupov sa javi ako dolezité najma
s ohl'adom na hospodarnost’ konania.

Za nedostato¢nti povazujeme pravnu Upravu zamietnutia navrhu na zastavenie exekucie
z dovodu oneskorenia sa s nadvrhom povinného na zastavenie exekucie, nakolko takyto
vysledok rozhodovania exeku¢ného sudu (zamietnutie navrhu na zastavenie exekucie, hoci
podl'a nasho nazoru by sud mal navrh odmietnut’) méze pro futuro generovat’ d’alSie sporové
konania, v ktorych sa Vv pozicii zalobcu ocitne povinny z exeku¢ného konania, ktoré bolo
vedené napriek tomu, ze dovod zastavenia exekucie existoval, a Kjeho zastaveniu sud
nepristapil ,,len* z dovodu, Ze povinny rozhodujice skuto¢nosti uplatnil neskoro. De lege lata
uprava Exekuc¢ného poriadku sa teda aktualne javi byt v rozpore s principom hospodarnosti
a potencialne moze zat'azit’ sidnu stustavu. Aj s oh'adom na uvedené mozno povazovat’ koncept
spred vel'kej novely Exekuéného poriadku®, kedy sud ex offo rozhodoval o zastaveni exekticie
(v pripade akéhokol'vek dovodu zastavenia exekucie), za vhodnejsi @ zodpovedajici procesnej
ekonomii. Zakonodarca sa sice sprisnenim koncentracie v exekuénom konani rozhodol pre
moderny pristup, nakolko prebral trend prenesenia zodpovednosti za konanie a za jeho
vysledok na ucastnikov, avSak domnievame sa, Ze nie je vhodné a efektivne riadne
uskutociiovat’ exekuéné konania, u ktorych existuje dovod pre ich zastavenie, nakol'ko po ich
ukon¢eni vymoZenim je mozné dovodne predpokladat’, Ze povinny sa zalobou bude domahat’
vymozeného plnenia spdt. Do akej miery UspeSne, t0 je otdzka konkrétnych skutkovych
okolnosti pripadu.
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UDRZITELNY ROZVOJ VEREJNYCH FINANCI V
PODMINKACH CESKE REPUBLIKY

SUSTAINABLE DEVELOPMENT OF PUBLIC FINANCES IN
THE CZECH REPUBLIC

Michal Koziet!
https://doi.org/10.33542/S1C2025-1-08

ABSTRAKT

Tento clanek se zabyva problematikou udrzitelného rozvoje ve vztahu k soucasné pravni upravé
verejnych financi v Ceské republice. Zdkon o pravidlech rozpoctové odpovédnosti uklada stdtu
a uzemnim samospravnym celkiim povinnost dbat o zdravé a udrzitelné verejné finance. Cilem
Clanku je pomoci provedené analyzy zhodnotit, jakym zpiisobem je tato ,,starost” o zdravé a
udrzZitelné verejné finance v praxi realizovana, zda jsou tyto pozadavky skutecne napliovany, a
pokud tomu tak neni, zda ma verejna moc k dispozici ucinné donucovaci prostredky k jejich
vymahani. Klicovou roli zde hraji pozadavky vyplyvajici z Cilii udrzitelného rozvoje OSN
(SDGs), které predstavuji zdsadni voditko jak pro tvorbu verejnych politik, tak i pro jejich
nasledné hodnoceni. Problematika udrzitelného rozvoje verejnych financi je vyznamnd nejen z
teoretického, ale i praktického hlediska, a vyZaduje systematicky pristup k jejimu reseni.

ABSTRACT

This article deals with the issue of sustainable development concerning the current legal
regulation of public finances in the Czech Republic. The Act on Budgetary Responsibility Rules
imposes an obligation on the state and territorial self-governing units to ensure healthy and
sustainable public finances. The aim of this article is to evaluate, through the analysis, how this
"concern” for healthy and sustainable public finances is implemented in practice, whether these
requests are genuinely being achieved, and if not, whether public authorities have effective
enforcement tools to ensure compliance. Key requirements stem from the United Nations
Sustainable Development Goals (SDGs), which provide essential guidance for formulating
public policies and their subsequent evaluation. The sustainable development of public finances
is significant not only from a theoretical perspective but also in practice, requiring a systematic
approach to its resolution.

1. GOVOD

Vefejné finance hraji v modernich statech kli€¢ovou roli. Ovliviluji totiz nejen fungovani
vefejnych instituci, poskytovani vefejnych sluzeb a ¢innost vefejného sektoru jako celku, ale
maji také zésadni vliv na celkovou ekonomickou stabilitu zemég, a s tim spojenou davéru
investor a mezinarodnich finan¢nich instituci. Fiskalni politika a zpiisob, jakym je spravovana,
ma piimy dopad na hospodaisky rist, inflaci, iroveil zaméstnanosti 1 socidlni spravedlnost.
Nespravné nastavend fiskalni politika miize vést k nadmémému zadluZovéni, coz nasledné
zvysuje riziko finan¢nich krizi a oslabuje schopnost statu plnit své zavazky vii¢i obCaniim.

Udrzitelny rozvoj vefejnych financi je kliovym tématem nejen v Ceské republice, ale
hlavné€ na mezinarodni Grovni, kde je stale vice vniman jako nezbytny ptedpoklad pro zajisténi

1 Dr, Mgr., Ph.D., Univerzita Palackého v Olomouci, Pravnicka fakulta, Ceska republika

Palacky University Olomouc, Faculty of Law, Czech Republic.
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dlouhodobé ekonomické stability, socidlni spravedlnosti a ochrany zivotniho prostiedi. Toto
téma je soucasti SirSiho rdmce udrzitelného rozvoje vymezené¢ho Organizaci spojenych naroda
prostiednictvim cilt udrzitelného rozvoje (Sustainable Development Goals). Udrzitelné vefejné
finance, kter¢ jsou jednim z klicovych piliit tohoto rdmce, ptedstavuji schopnost statu udrzovat
stabilni fiskalni politiku, kterd zohlediiuje nejen soucasné potieby, ale také nezatézuje budouci
generace nadmérnym dluhem ¢i neudrzitelnymi rozpoctovymi schodky.

Cilem tohoto ¢lanku je vymezit pravni a institucionalni ramec, ktery upravuje pravidla
rozpodtové odpovédnosti v Ceské republice, a zjistit, zda tento ramec prispiva k dosaZeni cilt
udrzitelného rozvoje. Na zakladé¢ téchto zjisténi si dale autor klade za cil zhodnoceni, do jaké
miry je snaha o zdravé a udrzitelné vetejné finance realizovana v praxi, a pokud tomu tak neni,
zda ma vetejnd moc k dispozici ucinné donucovaci prostiedky k jejich vymahani. Zakladni
hypotézou stanovenou v ramci realizovaného vyzkumu byl ptedpoklad, ze zakotveni pravidel
rozpoctoveé odpovédnosti v ¢eském pravnim fadu podporuje dosazeni cilii udrzitelného rozvoje.
Dil¢i zkoumanou hypotézou bylo tvrzeni, Ze zavedeni pravidel rozpoctové odpovédnosti na
ustavni urovni by mohlo daleko lépe napliiovat pozadavek udrzitelného rozvoje vetfejnych
financi v Ceské republice.

Pro dosazeni stanoveného cile byly vyuzity metody védecké prace zalozené predevsim na
hodnoceni primarnich zdroju, tedy pravnich aktd, dale vychodisek obsazenych v odbornych
textech, ke kterym dospéla teorie a praxe, a odbornych materialti publikovanych piislusSnymi
institucemi. Pomoci metod dedukce, analyzy a syntézy byly ziskané informace nasledné
vyhodnocovany a bylo s nimi dale pracovano v textu. Pii psani ¢lanku byly dale analyzovany
statistické idaje zvetejiiované oficidlnimi autoritami. Analyza vychodisek odborné literatury
byla vyuzivdna zejména v prvni ¢asti ¢lanku pro vymezeni zakladnich pojmil, konkrétné pak
udrzitelného rozvoje, rozpoctové odpoveédnosti a pravidel rozpoctové odpoveédnosti. Konkrétni
pravidla rozpoétové odpovédnosti platna v Ceské republice jsou vysledkem zejména analyzy
primarnich pravnich ptedpist. Zékladnim pravnim predpisem v této oblasti je zdkon ¢. 23/2017
Sb., o pravidlech rozpoc¢tové odpovédnosti, ve znéni pozdé&jSich predpist (dale jen ,,Zakon o
pravidlech rozpoctové odpoveédnosti), ktery stanovuje limity pro statni rozpocet a rozpocty
uzemnich samospravnych celkil. Tento zakon byl pfijat v reakci na potiebu zavést piisnéjsi
kontrolu nad vetfejnymi financemi, zejména s ohledem na dluhovou krizi v eurozoné, ktera
vyrazné ovlivnila ekonomiky nékterych evropskych statd. Vysledky analyzy primarnich
statistickych udaji, zejména Eurostatu a Ceského statistického tifadu, ve spojeni s metodou
casové komparace jednotlivych statistickych udajii pak byly vyuzity pro zpracovani kapitoly
vénované praktickym aspektim rozpo&tové odpovédnosti v Ceské republice, kdy takto ziskané
udaje byly také konfrontovany s teoretickymi aspekty vymezenymi v prvni ¢asti ¢lanku.

Problematika udrzitelného rozvoje je v posledni dobé fenoménem, kterému se na obecné
urovni vénuje mnoho autord. Obecné o udrzitelném rozvoji pojednéavaji podrobné napf.
Giddings?, Abrahams® nebo Rayhan®. Tito autoii vymezuji pojem udrzitelného rozvoje jako
takovy a stanovi jeho zékladni principy. Na jednotlivé cile udrZitelného rozvoje se blize

2 GIDDINS, Bob; HOPWOOD, Bill and O’BRIEN, Geoff. Environment, economy and society: fitting them together into
sustainable development. [online]. 12.12.2024. Sustainable Development, vol. 10, issue 4, November 2002, s. 187-196.
[Accessed 28 December 2024] DOI 10.1002/sd.199. Available from: https://doi.org/10.1002/sd.199.

8 Abrahams, Gareth. Constructing definitions of sustainable development. Smart and Sustainable Built Environment. Vol. 6,
No. 1, s. 34-47. [Accessed 29 December 2024]. DOI 10.1108/SASBE-03-2017-0009. Available from: https://doi.org/
10.1108/SASBE-03-2017-0009.

4 RAYHAN, Abu. The Role of Al in Sustainable Development: Opportunities and Challenges.
[Accessed 23 December 2024] DOl 10.13140/RG.2.2.20993.02407. Available from: https://doi.org/10.13140/RG.2.2.
20993.02407.
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zaméfuji ve svych ¢lancich tymy pod vedenim Dentinho®, Rendtorffa® a Subramaniama’, kdy
podrobné rozebiraji jednotlivé cile udrzitelného rozvoje ve vztahu k rGznym oblastem.
V piedkladaném clanku dochazi k prolinani dvou zékladnich témat, ktera spolu tzce souvisi,
tedy udrzitelného rozvoje na strané jedné, a vetfejnych financi, fiskalni politiky a rozpoctové
odpovédnosti na strané druhé. Tomuto spojeni se v odborné literatufe blize vénuje Blanchard,®
ktery podmiiuje otazku udrzitelnosti fiskalni politikou a omezovanim vefejného zadluzovani.
Udrzitelnost vefejnych financi také oznaduje jako fiskalni udrzitelnost. Buiter® zase stanovi jako
podminku udrzitelnosti fiskalni politiky zachovani poméru Cistého jméni vladnich instituci k
HDP na souc¢asné urovni. Z &eskych autorti se fiskalni udrZitelnosti vénuje napt. KrejdI*
vV pracovnim dokumentu vypracovaném pro Ceskou narodni banku. Obecn& mnoho prostoru je
tomuto tématu vénovano ve studiich vypracovavanych nadnarodnimi organizacemi, zejména
pak Organizaci pro hospodaiskou spolupraci a rozvoj (OECD), Mezinarodnim ménovym
fondem (IMF) nebo Evropskou komisi.!* Zatimco v piipadé zahraniéni odborné literatury je
rozpoc¢tova odpoveédnost, a S ni spojené zavadéni fiskalnich pravidel, dlouhodobé zkoumanym
tématem, v Ceské republice se témto otazkam, zejména s ohledem na zavedeni pravni upravy
rozpo¢tové odpovédnosti do Ceského pravniho tadu teprve vroce 2017, vénuje zvysSena
pozornost zejména v poslednich letech. Komplexné se otazkdm rozpoctové odpovédnosti
vénuje Blazek a Mrkyvka'?, ktefi fadi rozpoétovou odpovédnost do irsi kategorie fiskélni
odpovédnosti. Boha¢!® zmifiuje rozpodtovou odpovédnost jako projev nékterych rozpodtovych
principu, ktery je nasledné formulovan v podobé pravidel rozpoctové odpovédnosti. Z pohledu
uzemnich samospravnych celkd a dopadl na pravo obci na samospravu se otazce rozpoctoveé

5 DENTINHO, Tomaz Ponce et al. Sustainabe Development Goals. People and places chose what they do not have. In
PASCARIU, Gabriela C.; Tiganasu, Ramona; KOURTIT, Karima and NIJKAMP, Peter eds. Resilience and Regional
Development. Edward Elgar Publishing, 2023. P. 169-189. ISBN 978 1 03531 4041. DOI 10.4337/9781035314058.00016.
Available from: https://doi.org/10.4337/9781035314058.00016.

6 RENDTORFF, Jacob D. Sustainable Development Goals and progressive business models for economic transformation.
Local Economy. 2019, vol. 34, issue 6, p. 510-524. ISSN 0269-0942. DOI: 10.1177/0269094219882270. Available from:
https://doi.org/10.1177/0269094219882270.

7 SUBRAMANIAM, Nava et al. Sustainable development goal reporting: Contrasting effects of institutional and
organisational  factors. Journal of Cleaner Production. 2023, wvol. 411, ISSN 0959-6526. DOI
10.1016/j.jclepro.2023.137339. Available from: https://doi.org/10.1016/j.jclepro.2023.137339.

8 BLANCHARD, Olivier J. et al. The Sustainability of Fiscal Policy: New Answers to an Old Question. NBER Working
Paper No. R1547. [Accessed 14 January 2025]. Available from: https://ssrn.com/abstract=227461.

9 BUITER, Willem H.; PERSSON, Torsten and MINFORD, Patrick. A Guide to Public Sector Debt and Deficits. Economic
Policy. 1985, Vol. 1, No. 1pp. 13-79. ISSN 0266-4658. DOI 10.2307/1344612. [Accessed 16 January 2025]. Available
from: https://doi.org/10.2307/1344612.

10 KREJDL, Ales. Fiscal Sustainability-Definition, Indicators and Assessment of Czech Public Finance Sustainability.
Working paper series 3. Czech National Bank. 2003. [Accessed 28 December 2024]. Available from:
https://www.cnb.cz/en/economic-research/research-publications/cnb-working-paper-series/Fiscal-Sustainability-Definiti
on-Indicators-and-Assessment-of-Czech-Public-Finance-Sustainability-00001.

11 Napt. DE SOYRES, Constance; KAWAI, Reina and WANG, Mengxue. Public Debt and Real GDP: Revisiting the Impact.
IMF Working Paper WP/22/76, International Monetary Fund, Washington DC. [Accessed 29 December 2024]. ISBN
9798400207082. DOl  10.5089/9798400207082.001.  Awvailable  from:  https://www.imf.org/en/Publications/
WP/Issues/2022/04/29/Public-Debt-and-Real-GDP-Revisiting-the-Impact-517449; OECD. Fiscal Sustainability of Health
Systems: How to Finance More Resilient Health Systems When Money Is Tight? OECD Publishing, Paris, 2024. ISBN 978-
92-64-47608-0. DOI 10.1787/880f3195-en. Available from: https://doi.org/10.1787/880f3195-en; nebo European
Commission. National Expenditure Rules in the EU: An Analysis of Effectiveness and Compliance. Discussion paper 124.
European economy 2020. ISSN 2443-8022.

12 MRKYVKA, Petr; BLAZEK, Jiti; TOMASKOVA, Eva a SCHWEIGL, Johan. Vybrané pravni otazky fiskalni
odpovédnosti statu. Spisy Pravnické fakulty Masarykovy univerzity; sv. ¢. 700. Brno: Masarykova univerzita, 2020, s. 31.
ISBN 978-80-210-9771-1.

13 BOHAC, Radim. Rozpoctovd odpovédnost. In: KARFIKOVA, Marie. Teorie financéniho prava a finanéni védy. Pravni
monografie. Praha: Wolters Kluwer, 2017, s. 141-142. ISBN 978-80-7552-935-0.
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odpovédnosti vénuje Kohajda'*. Aktualné Koziel'® pak oznacuje rozpoétovou odpovédnost a
pravidla rozpoctové odpovédnosti jiz jako nedilnou soucast rozpoctového prava.

Diilezitost rozpoctové odpoveédnosti a udrzitelného rozvoje vetejnych financi vyplyva také
z toho, ze staty Celi stale slozitéj$im vyzvam, véetné starnuti populace, zmény klimatu a potteby
investic do inovaci a digitadlni transformace. Tyto problémy vyzaduji znacné financni
prostfedky, coz klade zvySené naroky na efektivni fizeni vefejnych financi. Udrzitelnost
vefejnych financi tedy neni pouze otazkou soucasného rozpoctového hospodareni, ale také
otazkou dlouhodobého pldnovani a investic do oblasti, které mohou zajistit budouci
ekonomicky riist a stabilitu.

|l. UDRZITELNY ROZVOJ

Pojem udrzitelny rozvoj byl poprvé pouzit relativné neddvno, nicméné postupné nabird na
dilezitosti, a jiz nyni je snaha o dosazeni udrzitelného rozvoje nedilnou soucdsti naseho
kazdodenniho zivota. Udrzitelny rozvoj je totiz takovy druh rozvoje, ktery se snazi odstranit
nebo zmirnit negativni projevy dosavadniho zpisobu vyvoje lidské spolecnosti. Komise
Brundtlandové (Svétova komise OSN pro zivotni prosttedi a rozvoj) vymezila v roce 1987
poprvé pojem ekonomicky rozvoj. Ten chépala tak, Ze " UdrzZitelny rozvoj usiluje o napliovani
potieb a aspiraci soucasné generace, aniz by byla ohrozena schopnost budoucich generacit
naplitovat jejich viastni potieby*.*® Giddings k tomu dodava, Ze k debaté o udrzitelném rozvoji
se dale pridava také debata o vztahu mezi socioekonomickymi a environmentalnimi otdzkami.!’
Abrahams se pro zménu zmifiuje o tom, ze udrZitelny rozvoj méa schopnost balancovat potieby
dneska, zatimco nevyéerpavame potiebu surovin pro pozdéjsi generace.'® Jak dale zmifuje
Svétova komise OSN pro Zivotni prostiedi a rozvoj, ,,Zivotni prostiedi a rozvoj nejsou oddélené
vzvy, jsou neoddélitelné propojeny™!® Lze rovnéz souhlasit s tim, ze udrZitelny rozvoj
zahrnuje tfi vzdjemné propojené rozméry, a to ekonomicky, environmentalni a socialni.?
V roce 2015 Valné shromazdéni OSN piijalo Agendu udrzitelného rozvoje 2030, jejiz soucasti
bylo vymezeni celkem 17 cili udrzitelného rozvoje uvedenych nize, diky kterym mélo dojit k
vyvazenému ekonomickému, socidlnimu a environmentilnimu rozvoji.?* Mezi tyto cile
udrzitelného rozvoje podle OSN fadime cile pojmenované nasledovné: konec chudoby; konec
hladu; zdravi a kvalitni Zivot; Kvalitni vzdélani; rovnost muzu a Zen; pitna voda, kanalizace;
dostupné a Cisté energie; dustojna prace a ekonomicky rist; pramysl, inovace a infrastruktura;

14 KOHAIJDA, Michael. Rozpo¢tova odpovédnost vs. Pravo obci na samospravu. Dané a finance. 2018, ¢. 1, roénik 17, s. 9-
14. ISSN 1801-6006.

15 KOZIEL. Michal. Rozpoctovi odpovédnost. In: HRUBA SMRZOVA, Petra a MRKY VKA, Petr. Financni a dariové pravo.
4. aktualizované a roziifené vydani. Plzeii: Vydavatelstvi a nakladatelstvi Ales Cengk, 2024, s. 139. ISBN 978-80-7380-
944-7.

16 Our common future. Oxford: Oxford University Press, 1987, s. 39. ISBN 0-19-282080-X.

17 GIDDINS, Bob; HOPWOOD, Bill and O’BRIEN, Geoff. Environment, economy and society: fitting them together into
sustainable development. [online]. 12.12.2024. Sustainable Development, vol. 10, issue 4, November 2002, s. 187-196.
[Accessed 28 December 2024] DOI 10.1002/sd.199. Available from: https://doi.org/10.1002/sd.199.

18 ABRAHAMS, Gareth. Constructing definitions of sustainable development. Smart and Sustainable Built Environment.
Vol. 6, No. 1, s. 34-47. [Accessed 29 December 2024]. DOI 10.1108/SASBE-03-2017-0009. Available from:
https://doi.org/10.1108/SASBE-03-2017-0009.

19 Qur common future. Oxford: Oxford University Press, 1987, s. 48. ISBN 0-19-282080-X.

2 RAYHAN, Abu. The Role of Al in Sustainable Development: Opportunities and Challenges.
[Accessed 23 December 2024] DOI 10.13140/RG.2.2.20993.02407. Available from: https://doi.org/10.13140/RG.2.2.
20993.02407.

2L FONSECA, Luis Miguel; DOMINGUES, José Pedro and DIMA, Alina Mihaela. Mapping the Sustainable Development
Goals Relationships. Sustainability, Vol. 12, Issue 8, 3359. [Accessed 23 December 2024]. DOI 10.3390/su12083359.
Available from: https://doi.org/10.3390/su12083359.
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méné nerovnosti; udrzitelna mésta a obce; odpoveédna vyroba a spotieba; Klimaticka opatien;
7ivot ve vodg; Zivot na sousi; mir, spravedlnost a silné instituce; partnerstvi ke splnéni cilii.?2

Podminkou pro dosazeni vétSiny stanovenych cili udrzitelného rozvoje je zajisténi
stabilniho systému soustavy organii vefejné moci, a s tim jde ruku v ruce pozadavek na
udrzitelny rozvoj veiejnych financi, které jsou nezbytnym ptredpokladem pro realizaci téchto
cilt. Jako priklad Ize uvést cil Cislo 8 nazvany distojnd prace a ekonomicky rust a cil Cislo 9
oznacovany jako prumysl, inovace a infrastruktura, které se tykaji pfimého ekonomického
rstu, zatimco napf. cil ¢islo 12 nazvany odpoveédna spotieba a vyroba a cil ¢islo 13 nazvany
klimaticka opatieni se vztahuji k udrzitelnému vyuzivani vefejnych zdroji. Jak jiz vSak bylo
uvedeno vyse, s pozadavkem na udrzitelny rozvoj vetejnych financi souvisi i dal§i vymezené
cile.

111. ROZPOCTOVA ODPOVEDNOST

Jednim ze zpisobu, jak dosahnout dlouhodobé zdravych a udrzitelnych vefejnych financi, je
zavedeni do narodnich pravnich fadi pozadavku na tzv. rozpoctovou odpovédnost. Tento
pozadavek souvisi s odpovédnym hospodafenim vetejnych instituci a mél by vést
Kk postupnému snizovani vefejného zadluzeni a dlouhodobé udrzitelnosti vetejnych financi.
Rozpoctova odpovédnost je soucasti tzv. fiskalni odpovédnosti, kterou vymezuje Mrkyvka jako
wpomerne slozity problém vychdzejici ze samotné sloZitosti vymezeni statu, odpovédnosti Ci
zodpovédnosti jako specifického socidalniho vztahu a konecné Siroce pojatého fisku, ucelem,
jeho? existence je zajisténi materidlni existence statu.**® Zakladem je tedy predpoklad, Ze se
stat bude v oblasti vefejnych financi chovat zodpovédné ve vztahu k budoucim generacim.?

Obecné lze tici, ze v souladu se zdkladnimi zdsadami rozpoctového prava vymezenymi
Vv ramci finanénépravni teorie by mély byt vefejné rozpocty schvalovany jako dlouhodobé
vyrovnané, a prostfedky v nich alokované by mély byt vyuZivany efektivné a hospodarné,
k Cemuz maji napomoci pravé pravidla rozpoctové odpovédnosti. Cilem pravni Gpravy
rozpoctové odpovédnosti je tedy ,,zlepSeni celkového hospodareni sektoru verejnych instituci v
Ceské republice, posilent transparentnosti a efektivnosti verejnych financi a ve vysledku také
podpora konkurenceschopnosti ceské ekonomiky*.?® Stat a izemni samospravné celky by tedy
podle pravidel rozpoctové odpoveédnosti mély dbat o zdravé a udrzitelné vetejné finance. Nesmi
vSak zapominat ani na podporu hospodéiského a spolecenského vyvoje, zaméstnanost a
mezigenera¢ni soudrznost.?®

IV. PRAVIDLA ROZPOCTOVE ODPOVEDNOSTI V CESKE REPUBLICE
1. Pravni ramec rozpoétové odpovédnosti v Ceské republice

Pravidla rozpoctové odpovédnosti se podatilo do ¢eského pravniho fadu vélenit v roce 2017
poté, co se stal tento pozadavek soucasti pravnich ptedpisti Evropské unie prostfednictvim
smérnice Rady €. 2011/85/EU ze dne 8. listopadu 2011 o pozadavcich na rozpoctové ramce

22 Viz OSN. Cile udrzitelného rozvoje. [Accessed 19 February 2025]. Available from: https://osn.cz/osn/hlavni-temata/cile-
udrzitelneho-rozvoje-sdgs/.

2 MRKYVKA, Petr; BLAZEK, Jiti; TOMASKOVA, Eva a SCHWEIGL, Johan. Vybrané pravni otdzky fiskdini

odpovednosti statu. Spisy Pravnické fakulty Masarykovy univerzity; sv. ¢. 700. Brno: Masarykova univerzita, 2020, s. 31.

ISBN 978-80-210-9771-1.

Tamtéz.

% HRUBA SMRZOVA, Petra a MRKYVKA, Petr. Financni a dasiové pravo. 3. aktualizované a rozsifené vydani. Plzefi:
Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2020, s. 82. ISBN 978-80-7380-796-2.

% HRUBA SMRZOVA, Petra a MRKYVKA, Petr. Financni a daitové prévo. 4. aktualizované a rozsitené vydani. Plzeii:
Vydavatelstvi a nakladatelstvi Ales Cengk, 2024, s. 139. ISBN 978-80-7380-944-7.
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lenskych stati. V roce 2020 pak byl systém pravidel rozpoétové odpovédnosti v Ceské
republice doplnén o Smlouvu o stabilité, koordinaci a spravé v hospodarské a ménové unii.?’

Na narodni urovni je soucasti ceského pravniho fadu od tinora 2017 zakon ¢. 23/2017 Sb., o
pravidlech rozpoc¢tové odpovédnosti, ve znéni pozdéjsich predpisi (dale jen ,,.Zakon o
pravidlech rozpoctové odpovédnosti*), a dale zdkon €. 24/2017 Sb., kterym se méni nckteré
zakony v souvislosti s pfijetim pravni upravy rozpoctové odpovédnosti. Soucasti navrhu
bali¢ku pravnich piedpisti vztahujicich se k rozpo&tové odpovédnosti byl rovnéz Ustavni zakon
o rozpoctové odpovédnosti, ktery vSak nakonec neprosel legislativnim procesem a nestal se
tedy soucasti Ceského pravniho fadu.

Klic¢ové pro vymezeni pravidel rozpoctové odpovédnosti je urceni, na jaké instituce se budou
tato pravidla vztahovat. Zakon o pravidlech rozpoctové odpovédnosti vymezuje zvlastni pojem
,verejna instituce v sektoru vefejnych instituci, kterym se rozumi mezi jinymi stat, organizacni
slozka statu a zafizeni statu, které méa obdobné postaveni jako organizacni slozka statu, statni
prispévkova organizace, statni fond, vefejnd vyzkumna instituce, vetfejnad vysoka Skola,
zdravotni pojisStovna, Uzemni samospravny celek, dobrovolny svazek obci, pfispévkova
organizace ziizend Uzemnim samospravnym celkem, dobrovolnym svazkem obci, nebo
méstskou Casti hlavniho mésta Prahy, pravnicka osoba, jejimz zakladatelem nebo ziizovatelem
je jina vefejna instituce spliujici podminky v zakon¢, a nakonec i jiny ekonomicky subjekt,
ktery spliiuje znaky instituce sektoru vladnich instituci.?®

2. Pravidla rozpo¢tové odpovédnosti v Ceské republice

Pro pravidla rozpo¢tové odpovédnosti se vzil pojem fiskalni pravidla.?® Obecné lze
konstatovat, ze fiskalni pravidla by meéla sméfovat k dosazeni rozpoctové odpovédného
hospodateni vetejnych rozpoctl. Fiskalni pravidla Ize rozd€lit na numericka fiskalni pravidla a
institucionalni fiskalni pravidla.*® Jak jiz sam nazev napovid4, numericka fiskalni pravidla
obsahuji zpravidla néjaky ¢iselné vyjadieny limit zahrnuty do obecnych zéasad, podle kterych
by mély postupovat vetejné instituce, zatimco institucionalni fiskalni pravidla pfedpokladaji
vytvofeni institucionalniho rdmce k zajisténi dodrZzovani pravidel rozpoctové odpovédnosti
obecné.

Mezi zakladni pravidla rozpodtové odpovédnosti v Ceské republice miizeme zafadit
povinnost vefejné instituce sestavovat nejen rozpocet na rozpoctovy rok, ale také sttednédoby
vyhled rozpoctu na nejméné dalsi 2 nasledujici rozpoctové roky. Dosavadni pravni Giprava tuto
povinnost stanovila statu a izemnim rozpoc¢tim (rozpoctim uzemnich samospravnych celkd,
svazkill obci, méstskych &4sti a nebo obvodii)*!. Nové tak tato povinnost od roku 2017 plati pro
vSechny instituce sektoru vefejnych instituci vymezené vyse. Velmi dilezitou povinnosti je
povinnost Ministerstva financi zvefejiiovat informace o dodrzovéani pravidel rozpoctové
odpovédnosti vefejnymi institucemi.®? Soucdasti povinnosti zvefejiiovat informace je rovnéz

21 Sdgleni Ministerstva zahraniGnich véci &. 46/2020 Sb. m. s. o piistupu Ceské republiky ke Smlouvé o stabilité, koordinaci

a spravé v hospodaiské a ménové unii mezi Belgickym kralovstvim, Bulharskou republikou, Danskym kralovstvim,
Spolkovou republikou Némecko, Estonskou republikou, Irskem, Reckou republikou, Spanélskym kralovstvim,
Francouzskou republikou, Italskou republikou, Kyperskou republikou, Loty$skou republikou, Litevskou republikou,
Lucemburskym velkovévodstvim, Mad’arskem, Maltou, Nizozemskym kralovstvim, Rakouskou republikou, Polskou
republikou, Portugalskou republikou, Rumunskem, Republikou Slovinsko, Slovenskou republikou, Finskou republikou a
Svédskym kralovstvim.

Viz § 3 Zakona o pravidlech rozpo¢tové odpoveédnosti.

Napt. KOZIEL, Michal. Pravidla rozpoc¢tové odpovédnosti uzemnich samospravnych celki. Dané a finance. 2023, ¢. 245,
ro¢nik 22, s. 4-9. ISSN 1801-6006.

3% HRUBA SMRZOVA, Petra a MRKYVKA, Petr. Financni a dasiové pravo. 4. aktualizované a rozsifené vydani. Plzefi:
Vydavatelstvi a nakladatelstvi Ale$ Cengk, 2024, s. 142. ISBN 978-80-7380-944-7.

Srov. § 1 Zéakona ¢. 250/2000 Sb., o rozpocétovych pravidlech Gizemnich rozpoétl, ve znéni pozd¢jsich predpist.

§§ 6 a 7 Zékona o pravidlech rozpoctové odpovédnosti.
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povinnost zvetejiiovat makroekonomické a fiskalni progndzy a povinnost ministerstva sestavit
rozpoctovou strategii sektoru vefejnych instituci.

Vyznamnym ndastrojem pro dosazeni rozpoctové odpovédnosti je Stanoveni celkovych
vydaji sektoru vefejnych instituci. Ministerstvo financi stanovi ¢éastku celkovych vydaji
sektoru vefejnych instituci jako soucet ¢astek nejvySe 1 % progndézovaného nominalniho
hrubého domaciho produktu a prognézovanych celkovych konsolidovanych piijmii sektoru
vefejnych instituci upravenych o vliv hospodaiského cyklu a o vliv jednorazovych a
piechodnych operaci na piislusny nasledujici rozpo&tovy rok.®® V roce 2020 doslo k rozvolnéni
tohoto pravidla v disledku pandemie COVID-19, nicméné cilem je postupné opét tato pravidla
zptisnovat tak, aby do roku 2031 bylo opét dosazeno stiednédobého rozpoctového cile
odpovidajiciho strukturalnimu deficitu 0,75% hrubého domaciho produktu.3*

Dutlezitd jsou rovnéz dveé stanovena dluhovd pasma v hodnoté 55 % hrubého domaciho
produktu a 60 % hrubého domaciho produktu. V piipadé, Ze dluh sektoru vefejnych instituci®
po odecteni rezervy penéznich prostredki pfi financovani statniho dluhu dosahne 55 % hrubého
domaciho produktu, aktivuji se opatieni vedouci k dlouhodobé udrzitelnému stavu vetejnych
financi. Mezi tato opatfeni patii napi. povinnost vlady ptedlozit Poslanecké snémovné navrh a
sttednédoby vyhled statniho rozpoctu a rozpoctu statnich fondud, které vedou k dlouhodobé
udrzitelnému stavu vetejnych financi, povinnost vlady predlozit Poslanecké snémovné navrhy
vyrovnanych rozpoc¢tl zdravotnich pojistoven nebo povinnost izemniho samospravného celku
schvalit rozpodet na nasledujici rok jako vyrovnany nebo prebytkovy.® Jesté piisnéji pak zakon
pfistupuje k situaci, kdy dosdhne vyse dluhu sektoru vefejnych instituci vice nez 60 %
nominalniho hrubého domaciho produktu. V takovém piipad¢ je vlada povinna dale navrhnout
opatieni vedouci ke snizeni této vyse.

3. Institucionalni fiskalni pravidla

V ramci institucionalniho zabezpeceni byly zavedeny tfi organy, Narodni rozpoctova rada,
Utad Narodni rozpoétové rady a Vybor pro rozpoétové progndzy. Néarodni rozpoétova rada
odpovédnosti.®” M4 tii ¢leny — predsedu voleného Poslaneckou snémovnou na navrh vlady a
dva &leny volené Snémovnou na navrh Senatu a Ceské narodni banky. Pfedseda je volen na 6
let, mize se Ucastnit jednani vlady, Poslanecké snémovny, Senatu a jejich organt s pravem
poradniho hlasu. Rada hodnoti plnéni fiskédlnich pravidel, sleduje hospodateni vetejnych
instituci, stanovuje vysi dluhu a vypracovava zpravy o udrzitelnosti financi. M4 préavo
vyZzadovat informace a spolupraci od vetejnych instituci, které jsou povinny je poskytnout. Pro
zajisténi jeji ¢innosti byl ztizen Utad Nérodni rozpoétové rady, ktery plni administrativni a
organizacni ukoly.

4. Pravidla pro uizemni samospravné celky

Samostatnou kapitolu tvoii pravidla rozpo¢tové odpovédnosti pro uzemni samospravné
celky. Kromé obecného pravidla, Ze izemni samospravné celky maji dbat o zdravé a udrzitelné
vefejné finance, je pro tizemni samospravné celky v Ceské republice zasadni pozadavek na
vyrovnané rozpocty pii dosazeni vySe dluhu sektoru vefejnych instituci nejméné 55 %
nomindlniho hrubého domaciho produktu. Pozadavek na vyrovnany rozpocet je stanoven také

3§10 odst. 1 Zakona o pravidlech rozpoétové odpovédnosti.

3 Dutivodové zprava k zdkonu &. 349/2023 Sb., kterym se méni n&které zdkony v souvislosti s konsolidaci vefejnych rozpodt.
3 Vyse dluhu sektoru vefejnych instituci po odedteni rezervy pen&znich prostiedki pii financovéni statniho dluhu se stanovi
jako procentni podil dluhu sektoru vefejnych instituci vznikly do konce ptedchoziho kalendainiho roku na hrubém
domacim produktu za piedchozi kalendaini rok (vice viz § 13 Zakona a o pravidlech rozpoctové odpovédnosti.

§ 14 Zakona o pravidlech rozpoctové odpovédnosti.

§§ 21-33 Zakona o pravidlech rozpoctové odpovédnosti.
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jako obecné pravidlo v zdkoné o rozpod&tovych pravidlech izemnich rozpoéti.®® Tento zadkon
vsak pfipousti i moznost sestaveni schodkového rozpoctu. V takovém piipadé¢ ale plati, ze
sestaveni schodkového rozpoc¢tu ma byt pouze vyjimecné a musi byt vzdy zajisténo, ze vznikly
schodek bude mozné pokryt bud’ finan¢nimi prostiedky z minulych let (tedy diive naspofenymi
vlastnimi zdroji), nebo prostfednictvim navratnych finanénich zdroji.®® Ttetim pravidlem
rozpoc¢tové odpovédnosti, které plati pro izemni samospravné celky, je tzv. dluhova brzda.
Podobné jako v pripadé dluhovych pasem uvedenych vyse, plati pro izemni samospravny
celek, ze by mél hospodarit tak, aby vyse jeho dluhu neptekrocila 60 % pruméru jeho piijmui
za posledni 4 rozpoctové roky. Pokud dluh tzemniho samospravného celku piekroci
stanovenou hodnotu, je tento celek povinen v ndsledujicim kalendafnim roce snizit svlij dluh
alespoil 0 5 % z Castky, kterd predstavuje rozdil mezi vysi jeho dluhu a hranici 60 % primérnych
ptijmu za posledni Ctyfi rozpoctové roky. Pokud k pozadovanému snizeni dluhu nedojde, miize
ministerstvo financi rozhodnout o pozastaveni pfevodu &asti vynost z dani®® Zikon ¢.
234/2000 Sb., o rozpoctovém urceni dani, ve znéni pozd¢jsich predpist, nasledné vymezuje, ze
pozastaven miiZze byt pfevod podilu tzemniho samospravného celku na vynosu dané z ptidané
hodnoty a dané z pfijmu pravnickych osob, S vyjimkou dané z piijmi pravnickych osob, jejimz
poplatnikem je pfisluiny Gizemni samospravny celek.** Z uvedeného vyplyva, Ze V piipadé
nadmérného zadluzeni tzemniho samospravného celku nelze rozhodnout o pozastaveni
ptevodu podilu izemniho samospravného celku na vynosu dané z ptijmu fyzickych osob.

Kromé vyse uvedenych pravidel existuji v Ceské republice jesté dalsi pravidla rozpoctové
odpovédnosti, které jsou bud’ ptimo upraveny v zékoné o pravidlech rozpoctové odpoveédnosti,
nebo v jinych piedpisech vyznamnych pro tuto oblast prava, jako je napt. zakon ¢. 218/2000
Sb., 0 rozpoétovych pravidlech a o zméné nékterych souvisejicich zakont (rozpodétova
pravidla), zakon ¢. 250/2000 Sb., o rozpo¢tovych pravidlech tzemnich rozpocti, ve znéni
pozd¢jsich predpist a zékon €. 234/2000 Sb., o rozpoctovém urceni dani. Nelze také zapominat
na predpis nejvyssi pravni sily v Ceské republice, tedy ustavni zakon &. 1/1993 Sb., Ustava
Ceské republiky, ve znéni pozd&jsich predpist, ktery obsahuje zakladni vychodiska a principy,
na kterych stoji rozpoétové pravo v Ceské republice.

V. PRAKTICKE ASPEKTY ROZPOCTOVE ODPOVEDNOSTI V CESKE
REPUBLICE

Rozpoétova odpovédnost se promita do mnoha oblasti v Ceské republice. Pokud bychom
meéli rozdélit praktické dopady rozpoctové odpovédnosti, pak je samoziejmée na misté déleni na
rozpo¢tovou odpovédnost na statni urovni a rozpoctovou odpoveédnost Uzemnich
samospravnych celkil. Z definice vefejné instituce je navic zjevné, Ze pravidla rozpoctové
odpovédnosti se nevztahuji pouze na stat a izemni samospravné celky, které se logicky nabizi,
ale okruh vefejnych instituci, na které dopadaji pravidla rozpoctové odpoveédnosti, je mnohem
Sir8i. Na statni tirovni probihé postupné snaha o konsolidaci vetejnych financi, a to jak na strané
vydajové, tak také na strané piijmové rozpoctu.

Klicovym indikatorem, podle kterého je mozné posuzovat, zda se vetfejné finance vyviji
vsouladu scili udrzitelného rozvoje, je dluh sektoru vladnich instituci, ktery cesky
zédkonodarce oznacCuje v Zadkoné o pravidlech rozpoctové odpovédnosti jako dluh sektoru
vetejnych instituci Podle pravnich pfedpist na irovni Evropské unie je sektor vladnich instituci
definovan jako ,,institucionalni jednotky, které jsou netrzinimi vyrobci, jejichz produkce je

3 Viz § 4 zdkona &. 250/2000 Sb., o rozpoctovych pravidlech tizemnich rozpoétli, ve znéni pozdgjsich predpisii.

3 RIGEL, Filip; BOUSKA, Michal a MLYNAR, Robin. Zdkon o rozpoctovych pravidlech vizemnich rozpoctii: komentdr.
Komentate Wolters Kluwer. Praha: Wolters Kluwer, 2017, s. 22. ISBN 978-80-7552-592-5.

§ 17 odst. 1 az odst. 3 Zakona o pravidlech rozpoétové odpovédnosti.

Konkrétné § 6a odst. 2 zakon ¢. 234/2000 Sb., o rozpoétovém uréeni dani, ve znéni pozd¢jsich predpisi.
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urcena pro individualni a kolektivni spotrebu a které jsou financovany z povinnych plateb
Jednotek patricich do jinych sektoru, a rovnéz instituciondlni jednotky, které se prevazné
zabyvaji prerozdélovanim ndrodniho diichodu a bohatstvi“.** Sektor vladnich instituci (S.13)
je dale rozdé€len do ctyt subsektorti, konkrétné pak ustfedni vladni instituce (S.1311), narodni
vladni instituce (S.1312), mistni vladni instituce (S.1313) a fondy socidlniho zabezpeceni
(S.1314). Zatimco do roku 2019 hospodatily vladni instituce v Ceské republice odpovédné a
dluh sektoru vladnich instituci vV poméru k hrubému domacimu produktu postupné klesal
z hodnoty 44,9 % v roce 2013 az na hodnotu 29,6 % v roce 2019%, aktualné &eli vefejné finance
z4dsadnim vyzvam spojenym s dusledky pandemie COVID-19, valkou na Ukrajing,
energetickou krizi a s tim spojenou vysokou mirou inflace, které vytvaii nebyvaly tlak na
dodrzovani udrzitelného rozvoje vetejnych financi. V roce 2020 a 2021 postupné stoupala
hodnota dluhu sektoru vladnich instituci z 29,6 % az na 42,9 %. Poté se podatilo mirné tuto
hodnotu stabilizovat, avsak v roce 2022, opét Celily vetfejné finance nebyvalému tlaku, kdy
hodnota dluhu vzrostla az na 43,5 %. JeSté na zacatku roku 2024 dosahovala hodnota dluhu
sektoru vladnich instituci 43,4 % Vv poméru k hrubému domacimu produktu. Nyni se dafi
pomalu tento negativni jev stabilizovat.** Nutno podotknout, ze Ceska republika je na tom co
do hodnoty dluhu sektoru vladnich instituci v porovnani s ostatnimi zemémi velmi dobie, avSak
rizikem je dynamika, s jakou se tato hodnota dokaze meziro¢né¢ zvysovat.

Pii neoéekavanych udalostech, kterym Vv poslednich letech Ceska republika &elila, ma také
vlada casto snahu o rozvolnéni stanovenych pravidel rozpoctové odpovédnosti, aby nebyla
svazana omezenimi vyplyvajicimi z téchto pravidel. Pfikladem mutze byt rok 2020 a rozvolnéni
pravidel ve vztahu ke stanoveni ¢astky celkovych vydaja sektoru vefejnych instituci pro roky
2021-2027 v dtisledku pandemie COVID-19.* Praxe tedy ukazuje, Ze v obdobi hospodatskych
krizi je Casto nezbytné stanovené limity piekraovat, coz nasledné vyzaduje dalsi opatieni k
navratu k fiskalni disciplin€. Jedinym fakticky omezujicim limitem tak zlstava dluhova brzda
V podobé 60 % poméru vyse dluhu k hrubému domécimu produktu, ve které jsou promitnuty
zejména mezinarodni zavazky Ceské republiky.*®

VI. VYZVY PRI DOSAHOVANi CiLU UDRZITELNEHO ROZVOJE VE
VEREJNYCHFINANCICH

Cile udrZzitelného rozvoje byly navrZeny jako globalni ramec, ktery by mél vést staty k ptijeti
politik a opatfeni sméfujicich k udrzitelnému rozvoji v celé §ifi. Vyznamnym néstrojem pro
dosahovani téchto cild jsou vefejné finance. Ve vztahu k vefejnym financim se jedna predevsim
o snahy o dlouhodobou fiskalni stabilitu, kterd zohlediiuje nejen ekonomicky rist, ale také
socialni a environmentalni aspekty.*’ Pro Ceskou republiku je implementace téchto cili vyzvou
zejména z divodu napéti mezi potfebou stimulovat ekonomicky rist a zaroven dodrzovat

42 Nafizeni Evropského parlamentu a Rady (EU) &. 549/2013 ze dne 21. kvétna 2013 o Evropském systému narodnich a

regionalnich Gcth v Evropskeé unii.
43 Eurostat. General government gross debt (EDP concept), consolidated — quarterly data. [Accessed 27 December 2024]
Available from: https://ec.europa.eu/eurostat/databrowser/view/tipsgo20/default/table?lang=en.
4 Eurostat. General government gross debt (EDP concept), consolidated — quarterly data. [Accessed 27 December 2024]
Available from: https://ec.europa.eu/eurostat/databrowser/view/tipsgo20/default/table?lang=en.
4% KOZIEL, Michal a TYNIEWICKI, Marcin. Current Problems of Financial Law in Poland, and in the Czech
Republic,Including Eff ects of the COVID-19 Pandemic. Bialystok Legal Studies. 2021, volume 26, nr 4, s. 53-72. ISSN
1689-7404. DOI 10.15290/bsp.2021.26.04.04. Available from: https://doi.org/10.15290/bsp.2021.26.04.04.
Viz Smlouva o stabilit&, koordinaci a spravé v hospodaiské a ménové unii nebo také KOTLINSKI, Kamil. Treaty on
Stability, Coordination and Governance in the Economic and Monetary Union as an Instrument of Fiscal Policy
Coordination in the European Union. Oeconomia Copernicana, VVol. 4, no. 2, pp. 5-20. [Accessed 23 December 2024] DOI
10.12775/0eC.2013.010. Available from: https://doi.org/10.12775/0eC.2013.010.
47 MRKYVKA, Petr; BLAZEK, Jiti; TOMASKOVA, Eva a SCHWEIGL, Johan. Vybrané privni otizky fiskalni
odpovédnosti statu. Spisy Pravnické fakulty Masarykovy univerzity; sv. ¢. 700. Brno: Masarykova univerzita, 2020, s. 53.
ISBN 978-80-210-9771-1.
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principy rozpoc¢tové odpovédnosti a environmentalni udrzitelnosti. Naptiklad investice do
infrastruktury a modernizace vetejnych sluzeb, které by vedly k naplnéni cili udrzitelného
rozvoje, ¢asto vyzaduji zna¢né finan¢ni prostiedky, coz miize byt v rozporu s potfebou udrzet
vydajové limity a zabranit nadmérnému zadluzeni. Tento konflikt mezi kratkodobymi
fiskalnimi cili a dlouhodobymi zavazky k udrzitelnému rozvoji piedstavuje zasadni problém
pro politické vedeni Ceské republiky.*®

Podobny problém, a de facto i vyzvu pro zakonodarce, predstavuje vliv hospodaiského cyklu
na vefejné finance. Hospodarsky cyklus a jeho vykyvy ptedstavuji vyznamnou vyzvu pro
udrzitelné financovani a plnéni cilii rozpodtové odpovédnosti.*® V dobach ekonomického ristu
ma stat pfistup k vy$§im dafovym piijmim, coz umoziuje véEtsSi investice do rozvoje
infrastruktury a vetejnych sluzeb. Naopak v obdobi hospodaiské recese dochazi ke snizovani
piijmi, zvySovani socialnich vydaji a ¢asto i k ristu vefejného dluhu, coz oslabuje fiskalni
pozici statu. Hospodaisky cyklus mé také vliv na schopnost samosprav plnit své rozpoctové
cile. Mensi obce a kraje jsou Casto zavislé na danovych ptijmech, které ptfimo reaguji na
ekonomicky cyklus. Pokles téchto piijmt v dobé hospodaiskych krizi znamena pro mnohé
samospravy nutnost snizovat vydaje na zakladni vetejné sluzby nebo se zadluzovat, coz
dlouhodobé ohrozuje jejich finan¢ni stabilitu.

Implementace pravidel rozpoctové odpovédnosti narazi také na rizné politické prekazky.
Fiskalni disciplina ¢asto stoji v kontrastu s politickymi zajmy,>® zejména v piedvolebnich
obdobich, kdy vlady preferuji zvySovani vetejnych vydajt, aby ziskaly podporu voli¢i. Tato
tendence vede k tomu, Ze pravidla rozpo¢tové odpoveédnosti jsou v praxi mnohdy porusovana
nebo obchazena na tkor predvolebniho boje a slibil potencidlnim volic¢iim, a to bez naslednych
ucinnych sankci. Uvedené vede k tomu, Ze vlada vroce, kdy se konaji volby, zpravidla
rezignuji na odpovédné hospodafeni s vefejnymi prosttedky na ukor vysSiho zadluzeni.
Zasadnim problémem je také skutecnost, Ze politické vedeni Casto neni ochotno pfijimat
nepopularni opatieni, jako je snizovani vydaji nebo zvySovani dani, ktera by byla nutna k
dosaZeni fiskalni rovnovahy, jelikoZ tim logicky ztraci politické body. Politicky cyklus a tlak
na kratkodobé vysledky vedou k to