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Editorial k jarnej edicii
SOCIETAS ET IURISPRUDENTIA 2025

Cteni citatelia, vazeni priatelia,

dovol'te, aby som Vam predstavila prvé ¢islo trindsteho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial’ nepublikované prispevky. Jeho cielom je poskytovat podnetnu a in-
Spirativnu platformu pre vedecké a celospoloCensky prinosné rieSenia
aktualnych pravnych otazok a ich komunikaciu na drovni najma odborne;j
pravnickej, ale aj zainteresovanej Sirokej obc¢ianskej verejnosti v kontexte
ich najsirsich interdisciplinarnych spolocCenskych suvislosti, a to nielen
na narodnej, ale aj na regionalnej a medzinarodnej urovni.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roc¢ne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktualnou spolocenskou témou alebo dianim, recenzii publi-
kacii vztahujicich sa na hlavné zameranie Casopisu, a taktiez informicii,
ako aj sprav suvisiacich so zdkladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moZnost pristipenia a prehliadania z akéhokol'vek zariadenia umoZziu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktualne, prvé cislo trinasteho roc¢nika casopisu SOCIETAS ET IU-
RISPRUDENTIA ponuka celkovo tri samostatné vedecké Studie. V poradi

EDITORIAL 11
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prva Studia ponuka citatelom velmi komplexny a podrobny pohl'ad na
kl'i¢ové a mimoriadne aktudlne otazky pravnej ipravy premlcacej lehoty
v zavazkovom prave, pricom sa taziskovo zameriava na analyzu najnov-
Sich zmien a doplneni macedénskeho zakona o zavazkovych vztahoch
a stvisiace rozhodnutia Ustavného stidu Republiky Severné Macedénsko.
Nasledujica $tudia prinasa komplexni pravnu analyzu otazky zvySova-
nia flexibility pracovnopravnych vztahov v novej pracovnopravnej upra-
ve ski$obnej doby v pravnom poriadku Ceskej republiky a jej vzajomné
porovnanie s aktudlnou pravnou dpravou v pracovnom prave Slovenskej
republiky. Tretia a v poradi posledna $tidia prinasa systematicku a hib-
kovu analyzu aktudlneho stavu a d'alSieho smerovania problematiky prav
zamestnancov vyplyvajucich zo smernic Eurépskej unie aich vynutitel-
nosti v sikromnom sektore v Ceskej republike.

V suvislosti s vydanim prvého ¢isla trinasteho ro¢nika casopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych je-
ho citatel'ov, prispievatelov aj priaznivcov, Ze Casopis je registrovany
v Adresari Casopisov s otvorenym pristupom (Directory of Open Access
Journals, DOAJ), ako aj v medzinarodnych vedeckych databazach Cros-
sref, ERIH PLUS a Index Copernicus International a poZiadal o registraciu
v d'al$ich medzinarodnych vedeckych databazach. Sticasne by sme vel'mi
radi informovali aj o tom, Ze do okamihu vydania nového ¢isla ¢asopisu
zaznamenali jeho webové stranky celkom 152 krajin navstev (v abeced-
nom poradi):

1. Afganistan 52. Island 103. Pakistan

2. Albansko 53. Izrael 104.Palestina

3. Alzirsko 54. frsko 105.Panama

4. Angola 55. Jamajka 106.Paraguaj

5. Antigua a Barbuda 56. Japonsko 107.Peru

6. Argentina 57.Jemen 108.PobrezZie slonoviny
7. Arménsko 58. Jordansko 109.Pol'sko

8. Australia 59. Juzna Afrika 110.Portoriko

9. Azerbajdzan 60. Juzna Kérea 111.Portugalsko

10. Bahrajn 61. Kambodza 112.Rakusko

11. Bangladés 62. Kamerun 113.Rumunsko

12. Barbados 63. Kanada 114.Rusko

13. Belgicko 64. Kapverdy 115.Rwanda

14. Benin 65. Katar 116.Salvador

15. Bielorusko 66. Kazachstan 117.Saudska Arabia

16. Bolivia 67. Kena 118.Senegal

12 EDITORIAL
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17. Bosna a Hercegovina 68. Kirgizsko 119.Seychely

18. Brazilia 69. Kolumbia 120.Sierra Leone

19. Bulharsko 70. Kongo - Kinshasa 121.Singapur

20. Burkina Faso 71. Kosovo 122.Sint Maarten

21. Burundi 72. Kostarika 123.Slovensko

22. Curagao 73. Kuba 124.Slovinsko

23. Cyprus 74. Kuvajt 125.Somalsko

24. Ceska republika 75. Laos 126.Spojené arabské emiraty
25. Cile 76. Libanon 127.Spojené kral'ovstvo
26. Cina 77. Litva 128.Spojené staty americké
27. Dansko 78. Libya 129.Srbsko

28. Dominika 79. Lotyssko 130.Sri Lanka

29. Dominikanska republika 80. Luxembursko 131.Sudan

30. Egypt 81. Macedénsko 132.Syria

31. Ekvador 82. Madagaskar 133.Spanielsko

32. Estonsko 83. Mad'arsko 134.Svajéiarsko

33. Etiépia 84. Malajzia 135.Svédsko

34. Fidzi 85. Malawi 136.Tadzikistan

35. Filipiny 86. Malta 137.Taiwan

36. Finsko 87. Maroko 138.Taliansko

37. Franctzsko 88. Mauricius 139.Tanzania

38. Ghana 89. Mexiko 140.Thajsko

39. Grécko 90. Mjanmarsko 141.Togo

40. Gruzinsko 91. Moldavsko 142.Trinidad a Tobago
41. Guam 92. Mongolsko 143.Tunisko

42. Guatemala 93. Mozambik 144.Turecko

43. Guinea 94. Namibia 145.Uganda

44. Holandsko 95. Nemecko 146.UKrajina

45. Honduras 96. Nepal 147.Uruguaj

46. Hongkong 97. Nigéria 148.Uzbekistan

47. Chorvatsko 98. Nikaragua 149.Venezuela

48. India 99. Nérsko 150.Vietnam

49. Indonézia 100.Nova Kaledénia 151.Zambia

50. Irak 101.Novy Zéland 152.Zimbabwe

51. Iran 102.0man

Pri prilezitosti vydania prvého cisla trinasteho ro¢nika casopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-

EDITORIAL 13
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kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redaké¢nej rady Casopisu a redakénému timu.

Verim, Ze cCasopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na urovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-

.....

terdisciplinarnych spolo¢enskych stvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

V mene celej redakcénej rady aredakcie c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 31. marec 2025
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Editorial for Spring Edition
of the SOCIETAS ET IURISPRUDENTIA 2025

Dear readers and friends,

let me introduce the first issue of the thirteenth volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions. Its aim is
to provide a stimulating and inspirational platform for scientific and so-
ciety-wide beneficial solutions to current legal issues and their commu-
nication at the level of primarily legal experts, but also the interested
general public in the context of their broadest interdisciplinary social re-
lations, in like manner at the national, regional and international levels.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, first issue of the thirteenth volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers atotal of three separate scientific
studies. The very first study offers readers a very comprehensive and de-
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tailed view of the key and extremely topical issues of the legal regulation
of the statute of limitations in the law of obligations, focusing on the
analysis of the latest amendments to the Macedonian Law on Obligatory
Relations and related decisions of the Constitutional Court of the Repub-
lic of North Macedonia. The following study presents a comprehensive
legal analysis of the issue of increasing the flexibility of employment rela-
tions in the new labour law regulation of the probationary period in the
legal system of the Czech Republic and its comparison with the current
legal regulation in the labour law of the Slovak Republic. The third and
final study brings a systematic and in-depth analysis of the current situa-
tion and the future direction of the issue of employee rights resulting
from the European Union directives and their enforceability in the pri-
vate sector in the Czech Republic.

In relation to the release of the first issue of the thirteenth volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been regis-
tered in the Directory of Open Access Journals (DOAJ) as well as in inter-
national scientific databases Crossref, ERIH PLUS and Index Copernicus
International and applied for registration in other international scientific
databases. At the same time, we would like to inform that till the date of
the new issue, the journal’s websites had recorded a total of 152 coun-
tries of visits (in alphabetical order):

1. Afghanistan 52. Greece 103.Panama

2. Albania 53. Guam 104.Paraguay

3. Algeria 54. Guatemala 105.Peru

4. Angola 55. Guinea 106.Philippines
5. Antigua and Barbuda 56. Honduras 107.Poland

6. Argentina 57. Hong Kong 108.Portugal

7. Armenia 58. Hungary 109.Puerto Rico
8. Australia 59. Iceland 110.Qatar

9. Austria 60. India 111.Romania

10. Azerbaijan 61. Indonesia 112.Russia

11. Bahrain 62. Iran 113.Rwanda

12. Bangladesh 63.Iraq 114.Saudi Arabia
13. Barbados 64. Ireland 115.Senegal

14. Belarus 65. Israel 116.Serbia

15. Belgium 66. Italy 117.Seychelles
16. Benin 67.]Jamaica 118.Sierra Leone
17. Bolivia 68. Japan 119.Singapore

[y
(=)}
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18.
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32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
. Ethiopia
46.
47.
48.
49.
50.
51.
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Bosnia and Herzegovina 69. Jordan

Brazil

Bulgaria
Burkina Faso
Burundi
Cambodia
Cameroon
Canada

Cape Verde
Chile

China
Colombia
Congo - Kinshasa
Costa Rica
Cote d’lIvoire
Croatia

Cuba

Curacgao
Cyprus

Czech Republic
Denmark
Dominica
Dominican Republic
Ecuador

Egypt

El Salvador
Estonia

Fiji
Finland
France
Georgia
Germany
Ghana

70. Kazakhstan
71. Kenya

72. Kosovo

73. Kuwait

74. Kyrgyzstan
75. Laos

76. Latvia

77. Lebanon

78. Libya

79. Lithuania
80. Luxembourg
81. Macedonia
82. Madagascar
83. Malawi

84. Malaysia

85. Malta

86. Mauritius
87. Mexico

88. Moldova

89. Mongolia
90. Morocco

91. Mozambique
92. Myanmar
93. Namibia

94. Nepal

95. New Caledonia
96. New Zealand
97. Nicaragua
98. Nigeria

99. Norway
100.0man
101.Pakistan
102.Palestine
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120.Sint Maarten
121.Slovakia
122.Slovenia
123.Somalia
124.South Africa
125.South Korea
126.Spain

127.Sri Lanka
128.Sudan
129.Sweden
130.Switzerland
131.Syria
132.Taiwan
133.Tajikistan
134.Tanzania

135. Thailand
136.The Netherlands
137.Togo
138.Trinidad and Tobago
139.Tunisia
140.Turkey
141.Uganda
142.Ukraine
143.United Arab Emirates
144.United Kingdom
145.United States of America
146.Uruguay
147.Uzbekistan
148.Venezuela
149.Vietnam
150.Yemen
151.Zambia
152.Zimbabwe

On the occasion of launching the first issue of the thirteenth volume
of the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
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rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA,

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, March 31, 2025
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Regulation of the Statute of Limitations
in the Law of Obligations:
Analysis of the Latest Amendments to the Law
on Obligatory Relations and Decision
of the Constitutional Court of the Republic
of North Macedonia

Nikola Dacev

Abstract: The regulation of the statute of limitations in the law of obliga-
tions, also known as the time-barring period, establishes the time frame
within which legal action must be initiated to enforce obligations such as
debts. These regulations are critical for ensuring legal certainty, protecting
defendants from outdated claims, and promoting timely resolution of dis-
putes. Statutes of limitations vary widely between different jurisdictions
and depend on the type of obligation (if the contract is written, oral or it is
promissory note and open-ended account). In the current Law on Obligato-
ry Relations of the Republic of North Macedonia, it is stipulated that all
claims determined by a final court decision, by a decision of another com-
petent authority, or by a settlement before a court, would expire in ten
years, including those for which the Law otherwise provides a shorter stat-
ute of limitations. With the amendments to the Law, the aim was for this
provision to be amended by shortening the limitation period to five years
from the validity of the decision (corresponding to the general limitation
period for claims) because there are abuses by intentionally waiting nine
years and eleven months to pass and an enforcement procedure to start, so
the enforcement agents and creditors can receive compensation for inter-
est. In this paper, the aim is to analyze the effects of the new amendments
to the Law on Obligatory Relations of the Republic of North Macedonia
which raised many debates but also an initiative of the Constitutional Court
of the Republic of North Macedonia to assess the constitutionality of these
amendments.

Key Words: Law of Obligations; Statute of Limitations; Debts; Enforce-
ment; Retroactivity; Legal Certainty; North Macedonia.
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Introduction

The law of obligations implies a general theory of obligations in much the
same way as a law of contract implies a general theory of contract. Rules
about differing limitation periods might seem to have less rationality
once one thinks in terms of a generalized obligation. A general theory of
obligations, in other words, can have important practical implications
simply because the general theory exists as a conceptual notion. Thus,
rules attaching to particular legal remedies or legal categories for exam-
ple statute of limitations might become more generalized once these spe-
cific categories are seen within the general theory of obligations.! This
concept will be examined through a detailed analysis of the statute of
limitations in the Republic of North Macedonia. The statute of limitations
refers to the maximum period one can wait before filing a lawsuit, de-
pending on the type of case or claim. In the context of the law of obliga-
tions, this means that a debt or obligation cannot be enforced through the
court system after a certain period has passed. The specific time limits
can vary significantly based on jurisdiction and the nature of the obliga-
tion. The main purpose of time barring is to ensure legal certainty and
finality. It prevents the indefinite threat of legal action and encourages
the timely resolution of disputes. Time limits are typically established by
statutes, which specify the duration within which claims must be initiat-
ed. These periods vary by jurisdiction and type of obligation (e.g., con-
tract debts, tort claims, etc.). The period usually begins from the date the
cause of action accrues, which is when the obligation or debt becomes
due. In some cases, the clock starts ticking when the claimant discovers
or should have discovered the cause of action. There can be circumstanc-
es where the limitation period can be extended or suspended. For in-
stance, if the debtor acknowledges the debt or if there is fraud or con-
cealment. Once the limitation period expires, the debtor can raise the de-
fense of the statute of limitations, effectively barring the creditor from
successfully claiming the debt in court. The statute of limitations can vary
from country to country therefore there are different examples by juris-
diction: In the USA, the statute of limitations for contract debts typically
ranges from 3 to 10 years, depending on the state. In the United King-
dom, under the Limitation Act 1980, the time limit for simple contract
debts is generally six years from the date the debt becomes due. In the
European Union, the periods can vary widely across member states, but

1 See SAMUEL, G. Law of Obligations and Legal Remedies. 2" ed. London: Cavendish, 2001,
pp- 34-35. ISBN 1-85941-566-0.
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the European Union directives also impact certain cross-border obliga-
tions and claims. Understanding the specific rules and timelines within
a given jurisdiction is crucial for both creditors and debtors to manage
their legal risks and rights effectively. This article will concentrate on the
recognition and enforcement of judgments in general civil and commer-
cial matters. That is because when it comes to judgments relating to oth-
er civil matters (such as the status of a person, family issues, marriage,
divorce, the well-being of a child, succession, inheritance, consumer
transactions, and employment) numerous factors come into play, so that
a state may have legitimate reasons for refusing to recognize or enforce
such types of civil judgments.2

1 Regulation of the Statute of Limitations in the Republic of North
Macedonia (Amendments to the Law on Obligatory Relations 2023)

Time as alegal fact can lead to the occurrence of civil subjective rights
and their termination. In this sense, after alonger period has passed,
aperson who considers himself/herself as the owner of asingle item
may also become a legal title holder of that item by maintenance, and an-
other person would lose the same right because he/she did not exercise
(perform) his/her right of ownership. Most often, time as alegal fact
plays an important role in the debtor-creditor (obligatory) relations,
when a certain legal deadline has passed the obligation becomes obsolete
(time-barred) i.e. the creditor loses the right to legal protection.3 Hence,
the term statute of limitations refers to the loss of aright due to non-
performance or failure to assert it within a prescribed time.*

The statute of limitations may differ from country to country and de-
pends on the type of the claim and on the date when the claimant became
aware of the damage and the liable party. The absolute limit may vary
from 5 to 20 years from the date of the incident.5 In the European Union,

[N}

See REYES, A. ed. Recognition and Enforcement of Judgments in Civil and Commercial Mat-
ters [online]. 15t ed. Oxford, UK: Hart Publishing, 2019, pp. 1-5 [cit. 2025-02-07]. Studies
in Private International Law, vol. 1. ISBN 978-1-5099-2428-8. Available at: https://doi.
org/10.5040/9781509924288.

ZHIVKOVSKA, R. General Part of Civil Law. 1sted. Skopje: Europe 92, 2011. 294 p. [in the
Macedonian original YXUBKOBCKA, P. Onwum dea Ha zpaZarckomo npaso. 1le uzf,. Ckomje:
EBpomna 92,2011. 294 c.].

4+ DOCHSHANOVA, A. S. Civil Law of the Republic of Kazakhstan: General Part: Educational
Manual. 15t ed. Almaty: Qazaq University, 2016. 155 p. ISBN 978-601-04-2064-9.

See CANNY, M. Limitation of Actions in England and Wales. 15t ed. Haywards Heath, West
Sussex: Bloomsbury Professional, 2013. 389 p. ISBN 978-1-78043-335-6. It includes an

w

2}
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the statute of limitations is generally governed by national laws, as well
as European Union directives in certain contexts.6

In the Republic of North Macedonia, the statute of limitations for
contractual claims is regulated by the Law of Obligatory Relations and is
10 years. For the tort claims the statute of limitations is 3 years after the
damaged person learned about the damage and the absolute statute of
limitations is 5 years which means that the limitation period expires after
5 years no matter when the damaged person discovered the damage.”. 8

analysis of the recent decisions of the Supreme Court in the area, including decisions on
the date of knowledge provisions (Case of Ministry of Defence v. AB and Others [2012-03-
14]. Judgement of the Supreme Court of the United Kingdom, 2012, [2012] UKSC 9),
claims for refunds of overpaid taxes (Case of Test Claimants in the Franked Investment In-
come Group Litigation v. Inland Revenue [2012-05-23]. Judgement of the Supreme Court of
the United Kingdom, 2012, [2012] UKSC 19), competition law time limits (Case of BCL Old
Co Ltd and Others v. BASF plc and Others [2012-10-24]. Judgement of the Supreme Court
of the United Kingdom, 2012, [2012] UKSC 45), and employment law claims (Case of Bir-
mingham City Council v. Abdulla and Others [2012-10-24]. Judgement of the Supreme
Court of the United Kingdom, 2012, [2012] UKSC 47). It also considers the important de-
cisions of the Court of Appeal in Case of Central Bank of Nigeria v. Williams [2012-04-03].
Judgement of the Court of Appeal of England and Wales, 2012, [2012] EWCA Civ 415
(dishonest assistance), Case of Page and Another v. Hewetts Solicitors and Another [2012-
06-15]. Judgement of the Court of Appeal of England and Wales, 2012, [2012] EWCA Civ
805 (mislaid court form), Case of Green v. Eadie and Others [2011-11-18]. Judgement of
the High Court of England and Wales, 2011, [2011] EWHC B24 (Ch) (solicitor’s negligence
concerning a conveyance), Case of Peaktone Ltd v. Joddrell [2012-07-26]. Judgement of the
Court of Appeal of England and Wales, 2012, [2012] EWCA Civ 1035 (effect of restoration
of a company under the Companies Act 2006), Case of Parshall v. Hackney [2013-03-26].
Judgement of the Court of Appeal of England and Wales, 2013, [2013] EWCA Civ 240 (ef-
fect of erroneous registration by the Land Registry), and Case of Sayers v. Lord Chelwood
(Deceased Executors of) [2012-12-19]. Judgement of the Court of Appeal of England and
Wales, 2012, [2012] EWCA Civ 1715 (personal injuries and the Section 33 discretion) as
well as decisions of the High Court. See also Biirgerliches Gesetzbuch [German Civil Code]
[2002-01-02]. BGBL 1 S. 42, 2909; 2003 I S. 738, last amended by Article 1 of the Act of 10
August 2021 (BGBL. 1 S. 3515); and Code civil [French Civil Code].

6 See THOMAS, B. and F. AUBIN. Chapter 7. Limitation Period. In: R. AMARO, ed. Private
Enforcement of Competition Law in Europe: Directive 2014/104/EU and beyond. 1sted.
Bruxelles: Bruylant, 2021, pp. 147-184. ISBN 978-2-8027-6687-2.

7 Articles 360 - 368 of Law on Obligatory Relations. Official Gazette of the Republic of North
Macedonia, No.18/2001, 4/2002, 5/2003, 84/2008, 161/2009, 123/2013, 215/2021
and 154/2023.

8 CHAVDAR, K. and K. CHAVDAR. Law on Obligatory Relations: Comments, Explanations,
Practice, and Subject Register. 3 ed. Skopje: Akademik, 2012. 1190 p. ISBN 978-9989-
833-81-6 [in the Macedonian original YABJIAP, K. u K. YAB/IAP. 3akou 3a obauzayuoHu-
me odHocu: KomeHmapu, o6jacHysarba, npakmuka u nhpedmemeH pezucmap. 3e uspz,. Cko-
nje: AkaseMuk, 2012. 1190 c. ISBN 978-9989-833-81-6].
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On July 18, 2023, the Assembly of the Republic of North Macedonia
passed and adopted the Law on Amendments and Supplements to the
Law on Obligatory Relations and the Law on Amendments and Supple-
ments to the Law on Enforcement (Official Gazette of the Republic of
North Macedonia No. 154/2023 of July 20, 2023) according to which the
enforcement procedure can be carried out within 10 years from the date
of submission of the Request for Enforcement, after which absolute obso-
lescence occurs. Before these changes were made, within those 10 years
the executors could take various actions, but there was no deadline when
the collection could be made, so it could be made even after several dec-
ades. This has led to excessive interest on debts. One-third of the total
number of petitions submitted to the Ombudsman in North Macedonia
refers precisely to the procedures with the executors.

With the adopted amendments and supplements to the Law on Ob-
ligatory Relations, Article 266-a is supplemented with a new paragraph
8, which stipulates the following: “When the amount of the due and penal
interest reaches the amount of the principal, the interest stops flowing.”

This legal solution is translated into the Law on Amendments and
Supplements to the Law on Enforcement, where it is provided that in Ar-
ticle 18 paragraph, point (1) the words are added: “that is, until the mo-
ment when the unpaid interest reaches the amount of the principal debt.”
This legal solution foresees the upper threshold for the collection of in-
terest on the amount of due and unpaid principal, whereby the legislator
provided that the amount of unpaid penal interest stops flowing when it
reaches the amount of the principal.

In addition to the mentioned amendment, Article 2 of the Law on
Amendments and Supplements to the Law on Obligatory Relations also
foresees an amendment to Article 368 of the Law on Obligatory Relations
regarding the statute of limitations of claims. The newly amended article
368 reads as follows: (1) All claims that are determined by a final court
decision or by a decision of another competent authority or by a settle-
ment before a court or before another competent authority, shall become
statute-barred after five years, from the moment of their enforcement, as
well as claims for which a shorter statute-barred period is provided for in
accordance with the law.

(2) All temporary claims that arise from decisions or settlements
provided for in paragraph (1) of this Article and fall due in the future,
shall become statute-barred within the period provided for the statute-
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barred period for temporary claims. (3) The statute of limitations on
afinal court decision or a decision of another competent authority, or
a settlement before a court or before another competent authority shall
be terminated by filing a request for enforcement before a competent en-
forcement agent, whereby the statute of limitations shall begin to run
anew, which in the enforcement procedure lasts ten years from the mo-
ment of the filed request for enforcement. According to the contested Ar-
ticle 4 of the Law, “The initiated procedures for the collection of claims
provided for in Article 2 of this Law shall be completed under this Law.”®

The greatest controversy and contradiction of this legal solution is
Article 4 of the adopted Law on Amendments and Supplements to the
Law on Obligatory Relations, where it is stipulated that “Initiated proce-
dures for the collection of claims provided for in Article 2 of this Law
shall be completed under this Law.”10 Such legal solutions provided for in
the Law on Amendments and Supplements to the Law on Obligatory Re-
lations and the Law on Amendments and Supplements to the Law on En-
forcement are inconsistent and detrimental to the interests of creditors,
as they limit the amount of penal interest that creditors can claim and
collect, shortens the limitation period for initiating enforcement proce-
dures by the creditors themselves, as well as limits the period in which
enforcement can be carried out, thus providing protection and a privi-
leged position to debtors.

Comparative legal solutions in other legislations indicate that the
statute of limitations for enforcement procedures is 20 or even 30 years,
and hence it is unclear why the legislator envisaged shortening the stat-
ute of limitations for the enforcement procedure from 10 years from the
moment of the submitted request for enforcement.

The abovementioned legal solutions are in direct or indirect contra-
diction with a few articles from the Constitution of the Republic of North
Macedonia, more precisely with the basics of economic relations regulat-
ed in Article 55 which guarantees the freedom of the market and entre-
preneurship and foresees that the Republic provides an equal legal posi-
tion to all entities in the market, while the freedom of the market and en-
trepreneurship can be limited by law solely for the defense of the Repub-

9 Law on Amendments and Supplements to the Law on Obligatory Relations. Official Gazette
of the Republic of North Macedonia, No. 154/2023.

10 Law on Amendments and Supplements to the Law on Obligatory Relations. Official Gazette
of the Republic of North Macedonia, No. 154/2023.
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lic, the preservation of nature, the environment or the health of people.!!
Also, the amendments to some degree violate the following articles: Arti-
cle 8, paragraph 1, lines 3 and 6 of the Constitution of the Republic of
North Macedonia states that “the rule of law and the legal protection of
property are fundamental values of the constitutional order of the Re-
public of North Macedonia.” Article 9, paragraph 2 of the Constitution
guarantees the equality of citizens before the Constitution and the laws.
Article 30, paragraph 1 of the Constitution guarantees the right to prop-
erty and the right to inheritance, and according to Article 30, paragraph 3
of the same article, no one may be deprived of or restricted from proper-
ty and the rights arising from it, except when it is a matter of public in-
terest determined by law. According to Article 51 of the Constitution, in
the Republic of North Macedonia, laws must be under the Constitution,
and all other regulations with the Constitution and the law. Everyone is
obliged to respect the Constitution and the laws. According to Article 52,
paragraph 4 of the Constitution, laws and other regulations cannot have
retroactive effect, except by exception, in cases when it is more favorable
for citizens.12

With the amendments to the laws, the equal position between debt-
ors and creditors is violated, and especially creditors are put in a much
worse position if it is taken into account that the retroactive effect of the
adopted Law on Enforcement is foreseen, and it is determined that it will
also be applied to already started procedures for the collection of claims.
In general, the retroactive effect of laws is recommended only in cases
when all affected citizens have benefited from the newly adopted provi-
sions. With these amendments that’s not the case and therefore it can be
noted that the retroactivity of the amendments increases the level of le-
gal uncertainty in the legal system of the country.

Such changes will mean a violation of the principle of equality of citi-
zens before the law, some will be privileged over others who have al-
ready paid the debt according to the regulations that were in force at the
time. Some institutions were absolutely against the proposed amend-
ments to the Law on Obligatory Relations and supported the views and
arguments against these amendments given by the other creditors and

11 Article 55 of Constitution of the Republic of North Macedonia. Official Gazette of the Re-
public of North Macedonia, No. 1/92, 31/98, 91/01, 84/03, 107/05, 3/09, 49/11, 6/19
and 36/19.

12 Constitution of the Republic of North Macedonia. Official Gazette of the Republic of North
Macedonia, No. 1/92,31/98,91/01, 84/03,107/05,3/09, 49/11, 6/19 and 36/19.
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pointed out that if the proposed Law has a retroactive effect, in that case,
a large part of the objects of the public companies will remain unpaid and
unexecuted considering that until now the Law provides for a statute of
limitations after the validity of the decisions of 10 years. Some legal ex-
perts argue that the reason given by the proponents of the amendments
to the Law that the creditors deliberately wait 9 years and 11 months to
start the enforcement procedure to accumulate more interest is inaccu-
rate.

2 Court Analysis of the Amendments to the Law on Obligatory
Relations and Decisions of the Constitutional Court of the Republic
of North Macedonia

After the adoption of the Amendments to the Law on Obligatory Rela-
tions, some citizens, attorneys, chambers, institutions, initiated proceed-
ings to the Constitutional Court of North Macedonia on the amendments
and supplements of the Law on Obligatory Relations. The reason for the
initiatives was that the Amendments to the Law on Obligatory Relations
violate the Constitution of the Republic of North Macedonia and an in-
consistency was already noted in some court decisions.

Before we address the issues in practice, it is necessary to explain
how the participants in the enforcement procedure reached the decisions
of the basic and appellate courts in the country. Namely, a request or
proposal to stop enforcement due to the statute of limitations was usual-
ly submitted to the executor by a person who is being treated as a debtor
in an enforcement procedure. In most cases, the executor rejects such
a proposal with a conclusion, after which the debtor submits an objection
within 3 days from the day of learning about such a conclusion.!3

With this, the procedure is referred to the competent basic court in
the territory of the executor and here we are faced with a variety of deci-
sions. In one part, the basic courts decided in such a way that they reject-
ed the debtor’s objection, and some of the competent basic courts ac-
cepted such an objection. The practice is not uniform even among the ap-
pellate courts, that is, they partly accept and partly reject the objection by

13 CHAVDAR, K. and K. CHAVDAR. Enforcement Law: With Case Law, Examples of Submissions
and Subject Register. 1t ed. Skopje: Akademik, 2016. 660 p. ISBN 978-9989-833-94-6 [in
the Macedonian original YAB/IAP, K. u K. YAB/IAP. 3akon 3a usspwysare: Co cydcka
npakmuka, npumepu Ha nodHecoyu u npedmemeH peaucmap. le usp. Cxomje: AkaJileMUK,
2016. 660 c. ISBN 978-9989-833-94-6].
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the debtor if there is an appeal before the second instance court against
the decision of the first instance court. For this purpose, analysis of
judgments was made of the Courts of Appeal and the basic courts
throughout the Republic of Macedonia exclusively on the issue of apply-
ing the provision according to which the statute of limitations of a final
court decision or by a decision of another competent authority, or by set-
tlement before a court or before another competent authority, termi-
nates by submitting a request for enforcement before a competent execu-
tor, whereby the statute of limitations, which in the enforcement proce-
dure lasts ten years from the moment of the submitted request for en-
forcement, begins to run again.14

In the following court decisions since the date of adoption of the
amendments concerning the statute of limitations for enforcement, we
may see some of the differences in the court decisions for the debtors
who have decided to initiate a procedure with which they seek to deter-
mine that enforcement cannot be carried out against them because the
enforcement procedure against them has been conducted for more than
10 years. For example, the Decision No. 32/24 of the Appellate Court in
Gostivar, North Macedonia rejects the appeal by the enforcement agent
and the creditor because the bailiff issued an enforcement order after the
expiration of more than 10 years from the date of submission of the re-
quest for enforcement by the creditor to the bailiff. The first-instance
court concluded that the case was time-barred for enforcement, under
Article 2 of the Law on Amendments of the Law on Obligatory Relations
(Official Gazette of the Republic of North Macedonia No.154/2023 of
20.7. 2023). Therefore, the debtor’s objection against the Enforcement
Order was accepted. According to the creditor’s complaint, the amend-
ments to the Enforcement Act that provide for a statute of limitations on
enforcement, as well as the provisions of the Enforcement Act and the
Enforcement Procedure Act, do not provide for how enforcement pro-
ceedings that last longer than 10 years from the moment of filing the en-
forcement request will be completed. It is not provided for by what act
the enforcement agent will establish the statute of limitations, and what
legal effect the adopted act will have. The statute of limitations is not
provided for as a legal reason for stopping enforcement.1s

14 Court of Appeal of the Republic of North Macedonia and Basic Court of the Republic of
North Macedonia.
15 Decision of the Appellate Court in Gostivar, North Macedonia No. 32/24 [2024-01-24].
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In another case, the appeal for payment of a reward for preparing
areorganization plan and supervising the implementation of the plan
was rejected by the Court and one of the reasons was concerning the lim-
itation period, hence the second instance court stated that the general
limitation period applies, i.e. the provision of Article 360 of the Law on
Obligatory Relations, according to which claims become statute-barred
after five years unless another limitation period is determined by law.16

Regarding the content of the decisions, it can be noted that almost all
courts that make a positive or negative decision rely on the same legal
reasoning and terminology. Thus, those judgments that are negative for
the debtors, that is, rejecting the objection against the execution of the
debtor, basically refer to the fact that:

#+ “The objection has not been filed and does not refer to executive ac-
tion taken by the executor because the last executive action taken
was the execution order [...] Therefore, the submission of the objec-
tion must be preceded by an action or omission of the executor”;

+ “There are no clear legal provisions regarding the authority to decide
on a material-legal objection for limitation in an executive procedure
that started before the adoption of the legal amendments”;

#+ “The Law on Enforcement prescribes strict legal conditions under
which the started enforcement that is in progress can be stopped,
while the Law on Civil Procedure, the provisions of which are accord-
ingly applied during enforcement, under Art. 10 paragraph 1 of the
Enforcement Law, the institution of suspension of the procedure is
not foreseen at all”;

#+ “The provision of Article 368 of the Law on Obligatory Relations (Of-
ficial Gazette of the Republic of North Macedonia No. 154/2023 of
20.7.2023) does not mean that after it enters into force, the initiated
execution can be re-evaluated promptly and assess whether the exe-
cution which was conducted on time according to the regulations
that were valid and were in force at the time of submission of the en-
forcement request, due to the legal amendments that were adopted
later it was obsolete”;

* ‘“retroactivity of laws and their validity according to the Constitu-
tion”.17

16 Decision of the Appellate Court in Skopje, North Macedonia No. 1493/22 [2023-12-14].

17 See Decisions of the Appellate Court in Skopje. In: Judicial Portal of the Republic of North
Macedonia [online]. 2025 [cit. 2025-02-07]. Available at: http://sud.mk/wps/portal/
asskopje/sud; and Decisions of the Basic Civil Court in Skopje. In: Judicial Portal of the Re-
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On the other hand, in those decisions where the courts accept the
debtor’s objection, they justify that in the opinion of this court, by the fact
that the executor executes the debt, he is obliged to decide with a merito-
rious decision whether or not there is a legal basis for stopping the exe-
cution in question, and not to reject the proposal and declare himself in-
competent for stopping the execution.18

The Constitutional Court of the Republic of North Macedonia, related
to initiatives to abrogate Article 93 of the Amendments on the Law on
Enforcement, adopted a Decision for rejection of the initiative to assess
the constitutionality of Article 93 of the Law on Enforcement (Official Ga-
zette of the Republic of Macedonia No.72/2016, 142/2016, 178/2017,
26/2018, 233/2018 and Official Gazette of the Republic of North Mace-
donia No.14/2020, 86/2020, 136/2020 and 154/2023).1° Concerning
the allegations of the initiator that the contested Article 93 of the Law on
Enforcement as a “special law” does not provide for the statute of limita-
tions of claims, contrary to Article 368 of the Law on Obligatory Relations
which as a “system law” regulates the statute of limitations, which is why
they are inconsistent with each other, which is contrary to the principle
of legal certainty according to which in the legal order of the state there
should be mutually harmonized laws, as one of the main components of
the rule of law as a fundamental value of the legal order guaranteed by
Article 8, paragraph 3 of the Constitution, the Court found these allega-
tions to be unfounded, given that according to Article 110, paragraph 1 of
the Constitution, the Constitutional Court is competent to decide on the
compliance of laws with the Constitution, and not to decide on the mutu-
al compliance of laws. Given the above, the Court considers that the con-
ditions of Article 28, paragraph 1 of the Rules of Procedure for rejecting
the initiative due to the lack of jurisdiction of the Court have been met.20

public of North Macedonia [online]. 2025 [cit. 2025-02-07]. Available at: http://www.sud.
mk/wps/portal/osskopje2/sud.

18 CHAVDAR, K. and K. CHAVDAR. Law on Civil Procedure: With Comments, Case Law, Exam-
ples of Practical Application and Subject Register. 31 ed. Skopje: Akademik, 2016. 1106 p.
ISBN 978-9989-833-92-2 [in the Macedonian original YABZIAP, K. u K. YAB/IAP. 3akoH 3a
napHuyHama nocmanka: Co komeHmapu, cyocka npakmuka, npumepu 3a Npakmu4Ha npu-
MeHa u npedmemeH pezucmap. 3e usf. Ckonje: Akagemuk, 2016. 1106 c. ISBN 978-9989-
833-92-2].

19 Decision of the Constitutional Court of the Republic of North Macedonia No. 198/2023
[2024-04-17].

20 Explanatory note of Decision of the Constitutional Court of the Republic of North Macedonia
No. 198/2023 [2024-04-17].
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Before this no procedure is being initiated to assess the constitution-
ality of the Law on Amendments to the Law on Obligatory Relations (Of-
ficial Gazette of the Republic of North Macedonia No. 154/2023) in its
entirety and particular Articles 1, 2, 3, 4 and 5 and Article 1 of the Law on
Amendments to the Law on Enforcement (Official Gazette of the Republic
of North Macedonia No. 154/2023) although there were 15 separate re-
quests by citizens.2! Namely, according to the Court’s finding, the basic
task of the legislator is to determine the manner and rules by which the
debtor’s monetary obligations are fulfilled and at the same time the
debtor’s monetary obligation is protected to achieve a balance in rela-
tions. The rule on the prohibition ultra alterum tantum has the conse-
quence that at the moment when the amount of the penalty interest
reaches the principal debt, it loses the function that the institution of
penalty interest has. The abolition of the prohibition ultra alterum tan-
tum on the course of penalty interest does not affect the acquired rights,
nor does it violate the principle of legitimate expectations, which is why
the Court assessed that the contested legal solution is following Article 8
paragraph 1 line 6 and Article 30 of the Constitution. Regarding the alle-
gations in the initiatives that the contested article of the Law creates ine-
quality, i.e. the participants in the procedure are placed in an unequal po-
sition so that the debtors are in a more privileged position than the credi-
tors, the Court found them unfounded. This is because the contested arti-
cle 1 of the Law on Amendments and Supplements to the Law on Obliga-
tory Relations and the Law on Amendments and Supplements to the Law
on Enforcement, applies to all market entities, without exception, i.e. re-
gardless of the fact in what capacity they are in everyday legal obliga-
tions — whether in the role of a creditor or a debtor. Hence, according to
the Court, the claim in the initiatives that the contested article 1 of the
two contested laws places the debtor in a more privileged position than
the creditor is unacceptable. Namely, according to the content of the con-
tested article, it does not define to whom it applies, but on the contrary,
the provision is clear, decisive, and precise, from which it follows that it
applies to all market entities, equally, thus ensuring equal legal status for
the Republic, under Article 55 of the Constitution of the Republic of North
Macedonia. The position of the European Court of Justice expressed in

21 Decision of the Constitutional Court of the Republic of North Macedonia No.114/2023,
No. 115/2023, No.117/2023, No.118/2023, No. 123/2023, No. 126/2023, No. 127/2023,
No. 130/2023, No. 133/2023, No. 134/2023, No.137/2023, No.141/2023, No.160/2023,
No. 188/2023 and No. 194/2023 [2024-01-10].
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the case C-256/15 of 15 December 2016, Drago Nemec v. the Republic of
Slovenia, (Court of Justice of the European Union, 2016, para. 35) is also
in line with the prohibition of ultra alterum tantum. Namely, in this
judgment, the European Court found that the rule of prohibition ultra al-
terum tantum does not have the effect of limiting the amount of penalty
interest in a way that would nullify the essence of the creditor’s right to
claim payment of interest in the event of default, nor does it deprive pen-
alty interest of any function with the debtor.22

Because several initiatives were submitted by several institutions,
associations of citizens, and individuals, some of the initiatives noted that
the amendments conflict with Article 14 of the European Convention for
the Protection of Human Rights, Article 1 of Protocol 1 to the European
Convention on Human Rights and Article 17 of the Universal Declaration
of Human Rights. Namely, “The enjoyment of the rights and freedoms
outlined in this Convention shall be secured without discrimination on
any ground such as sex, race, color, language, religion, political or other
opinion, national or social origin, association with a national minority,
property, birth or other status.”23 and “Everyone has the right to own
property alone as well as in association with others and no one shall be
arbitrarily deprived of his property.”2*

After several changes in the composition of the Constitutional Court,
in June 2024, the Constitutional Court initiated a procedure to assess the
constitutionality of Article 2 and Article 4 of the Law on Amendments to
the Law on Obligatory Relations,?> after failing to initiate a procedure
under this Law in January 2024. The Constitutional Court took advantage
of the procedural opportunity and constitutional-judicial practice to once
again engage in a debate on the issue of the constitutionality of the same
legal provisions, based on the fact that a more in-depth analysis had been
conducted and more arguments had been presented, as well as on the
fact that this time the Court was deciding in full composition.

22 Explanatory note of Decision of the Constitutional Court of the Republic of North Macedonia
No. 114/2023, No.115/2023, No.117/2023, No.118/2023, No.123/2023, No.126/2023,
No. 127/2023, No. 130/2023, No.133/2023, No.134/2023, No.137/2023, No.141/2023,
No. 160/2023, No. 188/2023 and No. 194/2023 [2024-01-10].

23 Article 14 of Convention for the Protection of Human Rights and Fundamental Freedoms
[European Convention on Human Rights] [1950-11-04].

24 Article 17 of Universal Declaration of Human Rights [1948-12-10].

25 See more in Law on Amendments to the Law on Obligatory Relations. Official Gazette of the
Republic of North Macedonia, No. 154/2023.
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The aftermath of these amendments was that the Constitutional
Court of the Republic of North Macedonia decided that Article 2 and Arti-
cle 4 of the Law on Amendments and Supplements to the Law on Obliga-
tory Relations (Official Gazette of the Republic of North Macedonia
No. 154/2023) are repealed, and decided that the decision to stop the ex-
ecution of individual acts or actions taken based on Article 2 and Article 4
of the Law on Amendments to the Law on Obligatory Relations (Official
Gazette of the Republic of North Macedonia No. 154/2023) is void.2¢ Ac-
cording to the Decision, the old Law on Obligatory Relations will apply,
i.e. the statute of limitations for creditors’ claims will remain ten years.2?

Before the amendments to the Law entered into force, Article 368
Paragraph 1 of the Law on Obligatory Relations stipulated that claims es-
tablished by a final court decision or by a decision of another competent
authority or by a settlement before a court or before another competent
authority shall be subject to a statute of limitations of ten years. This le-
gal solution gives the creditor the right, within the period of ten years, to
be able to forcibly collect his claim. According to the newly conceived le-
gal solution regulated by the contested Article 2 of the amendments to
the Law, the previously established period of ten years is shortened to
five years, and the statute of limitations begins to run from the moment
of the enforceability of the above-mentioned acts.

Statute of limitations as a legal institute is a type of sanction for an
unscrupulous creditor who has missed the opportunity to submit a re-
quest for enforcement within the legally prescribed period, thus losing
the right to forcibly collect the claim. The creditor may, even after the ex-
piration of the limitation period, file an enforcement request (the limita-
tion period is not taken into account ex officio by the court/bailiff, only

26 Decision of the Constitutional Court of the Republic of North Macedonia No. 98/2024 and
139/2024 [2024-06-20].

27 Decision of the Constitutional Court of the Republic of North Macedonia No. 98/2024 and
139/2024 [2024-06-20]. The Constitutional Court of the Republic of North Macedonia,
based on Article 110 and Article 112 of the Constitution of the Republic of North Macedo-
nia, Article 72 and Article 82 of Act of the Constitutional Court of the Republic of North
Macedonia. Official Gazette of the Republic of North Macedonia, No. 115/2024, at the ses-
sion held on September 25, 2024, adopted the following Decision: 1. Article 2 and Article
4 of the Law on Amendments and Supplements to the Law on Obligatory Relations (Offi-
cial Gazette of the Republic of North Macedonia No. 154/2023) are repealed. 2. The deci-
sion to stop the execution of individual acts or actions taken on the basis of Article 2 and
Article 4 of the Law on Amendments to the Law on Obligatory Relations (Official Gazette
of the Republic of North Macedonia No. 154/2023) is hereby void.
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the debtor can invoke the limitation period), but if the debtor objects to
the limitation period, the claim cannot be forcibly collected. The objec-
tion to the limitation period is at the disposal of the debtor and the debt-
or has the right to use it freely, and therefore, depending on his will, he
may or may not use it. With the onset of the limitation period, the claim is
converted into a so-called natural obligation that cannot be forcibly col-
lected, but which still exists and which the debtor can pay voluntarily if
he does not invoke the limitation period. Whether the creditor will file
arequest for enforcement before the expiration of the limitation period
of the claim depends solely on the will of the creditor, who is aware of the
fact that he will not be able to forcibly collect his claim if he does not file
the request for enforcement within the prescribed period, but afterward,
as well as aware of the risk of the possibility that the debtor will object to
the limitation period of the claim in such a case. However, the creditor’s
decision to file an enforcement request is determined by the deadline for
filing such a request, which is established by law. Specifically, his right to
request forced collection is linked to the legally established deadline, on
which the certainty of the realization of the forced collection depends.?8

It is indisputable that the risk and consequences of missing the legal
deadline are borne exclusively by the creditor since this is a certain situa-
tion that he was aware of and which he caused and could not have a legi-
timate expectation that his claim could be forcibly collected after the ex-
piration of the deadline. However, the right and obligation defined in this
way, according to the Court, are applicable only if the creditor is aware of
the limitation periods for the claim, established by law. Otherwise, if the
legislator prescribes a new, shorter period for the realization of the right
to the forced collection, which was neither certain nor foreseeable for the
creditor, he is faced with legal uncertainty, which in turn has the conse-
quence of depriving the constitutionally guaranteed right of citizens - the
property right. The creditor, like any citizen of the state, according to the
Court, cannot be held liable and suffer the consequences of the legal situ-
ation that has arisen (in this case, the statute of limitations) that he did
not cause. In this context, the question arises of what impact the shorten-
ing of the limitation period from ten to five years has, i.e. what conse-
quences creditors may face with the legal shortening of the limitation pe-
riod from ten to five years, and who, until the entry into force of the legal
amendments, did not file an enforcement request, nor were they given

28 Explanatory note of Decision of the Constitutional Court of the Republic of North Macedonia
No. 98/2024 and 139/2024 [2024-06-20].
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the legal opportunity to do so by the amendments within a certain period
to adapt to the new legal solution. According to the Court, the ten years
for the entire period of its validity (until the entry into force of the legal
amendments) represented alegally established and predictable frame-
work based on which legal entities could confidently expect that their
claim would be realized by force by submitting a request for enforcement
within the prescribed ten-year period. However, with the legal shorten-
ing of the limitation period, all claims become time-barred if, upon the
entry into force of the new legal solution, five years have passed since the
enforceability of the legally binding act in which the claim was estab-
lished, which has the consequence that creditors cannot settle their claim
by force, although the previous arrangement of the ten years gave them
a legitimate right to expect the realization of their right within that peri-
od. The creditors could in no way have foreseen, nor did they know or
were obliged to know, that the legislator would establish a new, shorter
deadline for submitting their requests for forced collection and that such
a provision would also apply to their existing, ongoing legal relationships
in the field of private law.2?

The essence of enforcement by force is to realize a specific right es-
tablished by afinal court or other decision of a competent authority,
however, the legislator, using its right to regulate legal relations by law,
not only shortens the period to five years, but also engages in regulating
relations that it has previously regulated (ten years), and derogates the
legal certainty of citizens that the existing, positive legal norms will in-
deed be applied to their case, without offering a transitional solution,
with which the subjects of law could adapt to the newly created situation.

From all of the above, it follows that the legislator did not respect
what it initially guaranteed and established new conditions and dead-
lines under which previously established legal relations will also take
place.

The existence of the undoubted retroactive effect of the norm estab-
lished by the amendments to the Law on Obligatory Relations is also
supported by an analysis of the provision of the same amendments,
which does not establish a transitional legal solution in order to protect
the legal certainty of citizens and their legitimate expectations that they
had before the entry into force of the new legal solutions. Thus, a sepa-

29 Explanatory note of Decision of the Constitutional Court of the Republic of North Macedonia
No. 98/2024 and 139/2024 [2024-06-20].
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rate norm in the legal amendments is the contested Article 4, according
to which “The initiated procedures for the collection of claims provided
for in Article 2 of this Law shall be completed in accordance with this
Law.”30

From the content of the contested Article 4 of the amendments to the
Law on Obligatory Relations, it is indisputable that this separate norm
refers precisely to the executions initiated before the entry into force of
the amendments to the Law, and which should be completed in a manner
prescribed by the contested Article 2 of the law in question, i.e. within
a period that did not exist at all and was not legally prescribed when they
began. The legislator, not taking into account the acquired rights of credi-
tors, prescribed their forfeiture, i.e. creditors who have not initiated en-
forcement, but have acquired an enforcement document more than 5, 6,
7, 8 or 9 years from the entry into force of the law in question, have their
claims time-barred, thus practically losing the right to forcible enforce-
ment of their claims.

From this, according to the Court, it follows that the contested Arti-
cle 4 of the subject law creates a retroactive effect of the new legal solu-
tion from Article 368 of the Law, on previously established legal relations
with an unfavorable effect, contrary to the constitutional prohibition
from Article 52 paragraph 4 of the Constitution that laws and other regu-
lations cannot have aretroactive effect, except by exception, in cases
where it is more favorable for the citizens.3! It is unnecessary to further
explain that in this case the exception determined in Article 52 paragraph
4 of the Constitution cannot be applied because the creditors are equal
citizens of the state of the Republic of North Macedonia, as are the debt-
ors, and hence, according to the Court, the favorable effect for one auto-
matically causes an unfavorable, i.e. discriminatory effect for the other
citizens as two parties to the legal relationship. This, in turn, leads to un-
equal treatment of citizens before the Constitution and the laws. In this
regard, the creditors have undoubtedly not contributed to the conse-
quences and risks of this situation, since they were guided by and con-
sidered the ten years as the period within which claims were determined
by a final court decision or by a decision of another competent authority

30 Explanatory note of Decision of the Constitutional Court of the Republic of North Macedonia
No. 98/2024 and 139/2024 [2024-06-20].

31 Article 52 of Constitution of the Republic of North Macedonia. Official Gazette of the Re-
public of North Macedonia, No. 1/92, 31/98, 91/01, 84/03, 107/05, 3/09, 49/11, 6/19
and 36/19.

STUDIES 35



a I SOCIETAS ET IURISPRUDENTIA
D | 2025, ro¢nik XIII., ¢islo 1, s. 19-45
CIETAS

SO AS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

or by a settlement before a court or before another competent authority
become statute-barred.

The Constitution, in Article 30 paragraph 1, guarantees the right to
property, which is exercised, among other things, by the right of citizens
to initiate court and other proceedings in which they will be able to prove
and protect their right to property.32 However, all of this remains in the
sphere of declaratory protection if the claim determined by a final and
enforceable act becomes statute-barred, which is an obstacle to the actu-
al realization of the claim, and this leads to a reduction in the property,
not due to the fault of the creditor who has a legitimate right to expect
that the claim will become statute-barred within the period determined
by the legislator. A claim established by a final court decision or by a de-
cision of another competent authority or by a settlement before a court
or before another competent authority constitutes the property of the
creditor, so the fact that that claim becomes statute-barred, thereby re-
ducing the property of the creditors in favor of the debtor, according to
the Court, indisputably means a threat to the constitutionally guaranteed
right to property under Article 30, paragraph 1 of the Constitution. Con-
cerning such a normative move, the legislator, under its constitutional
powers, has the right to enact laws, amend and supplement them, deter-
mine the beginning of their application, determine the cessation of their
validity, etc., and in that regard, to establish deadlines according to which
citizens should be guided in the exercise of their rights, including amend-
ing them. However, according to the Court, the legislator also must regu-
late the transition from the old to the new regime (transitional regime) in
a way that will allow for a certain period for citizens to adapt their be-
havior to the new regime, in order not to call into question the exercise of
their rights and their legitimate expectations that they had under the
previous norms of the same law, which in this specific case has not been
done.

Namely, the Law on Amendments to the Law on Obligatory Relations
(Official Gazette of the Republic of North Macedonia No. 154/2023) in
Article 5 establishes that “This law shall enter into force on the day of its
publication in the “Official Gazette of the Republic of North Macedonia”,”
which means that its application shall begin immediately upon its publi-

32 Article 30 of Constitution of the Republic of North Macedonia. Official Gazette of the Re-
public of North Macedonia, No. 1/92, 31/98, 91/01, 84/03, 107/05, 3/09, 49/11, 6/19
and 36/19.
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cation, without vacatio legis, the meaning of which consists of the need
for citizens to be familiar with the content of the law before it enters into
force. At the same time, although these are substantial legal amendments,
it is obvious that the legislator did not intend to delay the application of
the disputed provisions of the law in question, to provide citizens with
the opportunity to adapt their behavior to the new legal regime.

On the other hand, the Constitution in Article 52, paragraph 3 stipu-
lates that “Laws shall enter into force no earlier than the eighth day from
the day of their publication, and by way of exception, determined by the
Assembly, on the day of their publication.” It follows from the content of
this constitutional provision that the legislator may use the exception,
but of course, this requires an explanation and presentation of the rea-
sons for such urgency with which to argue the need to use the exception
instead of the general rule. In the specific case, the Assembly, in its expla-
nation of the legal amendments and the need for their adoption, does not
refer to the reasons for shortening the constitutionally established vaca-
tio legis, which, according to the Court, also calls into question the ob-
servance of Article 52, paragraph 3 of the Constitution, although this is
not stated in the initiative.33

Furthermore, with the contested Article 2 of the legislative amend-
ments, Article 368 of the Law, receives a new paragraph 3 with the fol-
lowing content: “The statute of limitations on a legally binding court de-
cision or a decision of another competent authority, or a settlement be-
fore a court or another competent authority shall be interrupted by the
submission of arequest for enforcement before a competent enforce-
ment agent, whereby the statute of limitations begins to run anew, which
in the enforcement procedure lasts ten years from the moment of the
submitted request for enforcement.” The term “statute of limitations on
a legally binding court decision” is probably a mistake, since one cannot
speak of the statute of limitations on a legally binding act, but of the stat-
ute of limitations on a claim established by alegally binding act. At the
same time, the above-mentioned provision uses the terminology “execu-
tion procedure”. However, the enforcement agent, following positive law,
does not conduct an enforcement procedure, but rather carries out en-
forcement and undertakes enforcement actions. From the content of Ar-
ticle 368 paragraph 3 of the Law, it follows that it introduces a new type

33 Explanatory note of Decision of the Constitutional Court of the Republic of North Macedonia
No. 98/2024 and 139/2024 [2024-06-20].
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of limitation of claims due to the passage of time of ten years from the
moment of the submitted request for enforcement.34

Taking into account the regulation of the contested Article 4 of the
law in question according to which the initiated procedures for the col-
lection of claims provided for in Article 2 of this law will be completed
per it, it follows that this contested article of the Law regulates the issue
of already initiated enforcements that are in progress and have not been
carried out. The analysis of this provision inevitably leads to the conclu-
sion that the enforcement that the creditors conscientiously and properly
initiated before the entry into force of the legal amendment, and have not
yet settled the claim established by the enforcement document, will not
be able to be settled after the expiration of ten years from the moment of
the submitted request for enforcement - a period that has never been
previously prescribed in the Macedonian legislation.

According to the Court, this legal situation leads to unequal treat-
ment of creditors who are in the same legal position, since both parties
duly initiated the enforcement of their claim and had the same legitimate
expectations that they would thereby succeed in settling their claim by
force, but due to the newly established ten-year statute of limitations for
claims from the moment the enforcement request was submitted, the
claim of some will become statute-barred, while that of others will not,
which is not in accordance with the constitutional principle of equality of
citizens before the Constitution and the laws, established in Article 9,
paragraph 2 of the Constitution. It is also important to emphasize that the
introduction of the institute of “statute of limitations for claims within
ten years from the moment the enforcement request was submitted” in-
troduces a time limit on the duration of enforcement, a legal solution that
has not existed in our legal order so far and is unknown in the countries
of the region. At the same time, if we take into account the fact that one
debtor may have multiple creditors, under the prescribed rules for the
priority right to settle claims, i.e. the rules of the order of their settle-
ment, it becomes indisputable that such a legal solution may cause a real
impossibility of carrying out the enforcement to the extent necessary for
the settlement of the claim.

According to the Court, such alegal solution does not guarantee the
legal certainty of the creditors that the initiated enforcement will not be

34 Explanatory note of Decision of the Constitutional Court of the Republic of North Macedonia
No. 98/2024 and 139/2024 [2024-06-20].
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in vain. This calls into question the expediency of initiating a court pro-
cedure itself, as well as the legal certainty of the citizens that final and en-
forceable court judgments will ever be enforced at all. Explained even
more specifically, such a legal norm, for the first time in our legal system,
introduces the so-called “statute of limitations of a final court judgment”,
which is a legal absurdity in itself. The essence of enforcement by force is
to realize the specific right established by a final court or other decision
of a competent authority, i.e. to achieve full realization of the claim, and
with the newly introduced time limitation on enforcement, this is pre-
vented.35

According to the Court, the inability to realize the claim in full, due to
the time limitation on enforcement, means a reduction in the creditor’s
property, in favor of the debtor, even though he conscientiously filed an
enforcement request and did not manifest in any way that he waived the
claim established by the enforcement document, which implies a viola-
tion of the constitutionally guaranteed right to property. At the same
time, the time limitation on enforcement, according to the Court, also
causes unequal treatment of creditors in terms of the possibility of full
realization of the claim, contrary to the constitutional principle of equali-
ty of citizens before the Constitution and the laws, established in Article 9
paragraph 2 of the Constitution.

Considering that this is a novelty in our legal order, according to the
Court, the legal solution from paragraph 3 of Article 368 of the Law not
only implies negative consequences for creditors but also creates ambi-
guities and a series of dilemmas and open questions in its implementa-
tion for which no answer can be found in the existing regulations in this
area. Namely, it is unclear before which authority the debtor will invoke
this type of limitation, i.e. who will establish the limitation, whether the
court or the enforcement agent, and with what act, who will bear all the
costs that were incurred on the occasion of and during the enforcement
which, according to the new legal solution, will have to stop, without the
creditor settling the claim, it is simply unclear how the new legal solution
from Article 368 paragraph 3 of the Law will be acted upon. Such uncer-
tainties caused by the additionally regulated paragraph 3 of Article 368
of the Law, indisputably create a basis for arbitrariness in the action and
implementation of the new legal solution by the competent authorities,

35 Explanatory note of Decision of the Constitutional Court of the Republic of North Macedonia
No. 98/2024 and 139/2024 [2024-06-20].
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which additionally calls into question the constitutional principle of the
rule of law.3¢

Based on the above, the Court found that Article 2 and Article 4 of the
Law on Amendments to the Law on Obligatory Relations (Official Gazette
of the Republic of North Macedonia No. 154/2023), are not under the
provisions of Article 8, paragraph 1, lines 3 and 6, Article 9, paragraph 2,
Article 30, paragraph 1 and Article 52, paragraph 4 of the Constitution.

Conclusions

With the Law on Amendments and Supplements to the Law on Obligatory
Relations in the Republic of North Macedonia published in 2023, in addi-
tion to the other amendments, one significant amendment related to the
statute of limitations of enforcement entered into force. This new type of
statute of limitations, which until now was not known in the Macedonian
law, stipulated that after a certain period, the execution procedure stops.
Namely, according to the amendment, there is a statute of limitations or
a limitation of the duration of the enforcement procedure after submit-
ting the enforcement request.3?

The aftermath of these amendments was that the Constitutional
Court issued a decision repealing Articles 2 and 4 of the Law on Amend-
ments to the Law on Obligatory Relations. According to the decision,
these amendments were abolished and the old Law on Obligatory Rela-
tions will apply. It was pointed out by the judges of the Constitutional
Court that the decision is based on the reasons that the Parliament did
not pay attention to the prohibition of retroactive application of laws, as
well as the constitutional obligation to provide a transitional period for
citizens to adapt to the new legal regime (vacatio legis), which refers to
the publication of the amendments in the Official Gazette. According to
the Constitution, an exception to the aforementioned rule for publication
in the Official Gazette is permitted, but the Parliament did not provide
aresponse to the Constitutional Court, nor did it address the reasons and
objectives for making such an exception in the explanation of the draft

36 Explanatory note of Decision of the Constitutional Court of the Republic of North Macedonia
No. 98/2024 and 139/2024 [2024-06-20].

37 Article 368 of Law on Obligatory Relations. Official Gazette of the Republic of North Mace-
donia, No.18/2001, 4/2002, 5/2003, 84/2008, 161/2009, 123/2013, 215/2021 and
154/2023.
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amendments, which makes the Court suspect that the legitimate expecta-
tions of citizens as well as their legal certainty have been violated.

In summary, for North Macedonia, as we have noted previously, the
limitation period is 10 years for general contractual claims. The limita-
tion period is 3 years from the date the claimant became aware of the
damage and the liable party, with an absolute limit of 5 years from the
date of the incident.3® These limitation periods do not differ significantly
from the other countries. The main issue was not the limitation period
but the possibility of the enforcement bailiffs collecting debts after
alonger period and the amount being above the total debt of the debtor
after the calculation of the interest rates. According to the brief analysis
of the court decisions in this paper, it can be concluded that there is no
single practice of the competent courts in North Macedonia. For this rea-
son, the Supreme Court of the State must without delay perceive such dif-
ferences both in the basic and in the appellate courts and pass alegal
opinion that will create a unique practice concerning the application of
the disputable legal provisions.
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Zvysovani flexibility pracovnépravnich vztahu
v nové upravé zkusebni doby?

Increasing the Flexibility in Employment Relations
in the New Legislation on Probationary Period

Tomas Tintéra

Abstract: The paper deals with the proposed changes to the Labour Code
in the Czech Republic, which aim to increase the flexibility in labour rela-
tions and to ultimately promote sustainable economic growth. The analysis
focuses on only one of the institutes affected by the proposed changes, the
probation period. The author describes the proposed changes, in particular
the extension of its possible duration and the conditions for extension dur-
ing the probationary period, discusses them in the broader context of other
legislation, the previous decision-making practice of courts, and considers
the potential impacts from the perspective of the employees and the em-
ployers.

Key Words: Labour Law; Labour Code; Probationary Period; Employment
Relationship; Flexicurity; the Czech Republic.

Abstrakt: Prispévek se zabyvd ndvrhem zmén zdkoniku prdce v Ceské re-
publice, které maji za cil zvysit flexibilitu v pracovnéprdvnich vztazich
a v konecném diisledku podporit trvale udrZitelny ekonomicky rist. Rozbor
je zaméren pouze na jeden z institutii dotCenych navrhovanou zménou, kte-
rym je zkuSebni doba. Autor popisuje navrhované zmény, zejména rozsirent
jeji mozné délky a podminek prodluZovdni za trvdni zkusebni doby, rozebi-
rd je v $irsim kontextu jinych prdvnich tprav, dosavadni rozhodovaci praxe
soudii a zvazuje mozZné dopady z pohledu zaméstnancti a zaméstnavateli.

Klicova slova: Pracovni prdvo; zdkonik prdce; zkusSebni doba; pracovni
pomeér; flexicurita; Ceskd republika.

1 P¥ispévek vznikl v ramci eSeni projektu Grantové agentury Ceské republiky reg. ¢. 21-
30833S snazvem ,Gig ekonomika a jeji normativni rozmér v oblasti pracovnéprdvnich
vztahii“.
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Uvod

Pokud v ¢lenskych zemich Evropské unie dochdazi v poslednich letech
k zasadnéjsim zménam v zakonicich prace (¢i obdobnych ptedpisech), je
diivodem a ,hnacim motorem” téchto zmén predevsim nutnost promit-
nuti legislativy Evropské unie do pravnich radi ¢lenskych zemi Evropské
unie. V Ceské republice poslednim takovym poc¢inem bylo zohlednéni
smérnice Evropského parlamentu a Rady (EU) 2019/1152 ze dne 20.
Cervna 2019 o transparentnich a predvidatelnych pracovnich podmin-
kach v Evropské unii a smérnice Evropského parlamentu a Rady (EU)
2019/1158 ze dne 20. ¢ervna 2019 o rovnovaze mezi pracovnim a sou-
kromym ZzZivotem rodici a pecujicich osob a ozruseni smérnice Rady
2010/18/EU. S ohledem na znacné zpozdéni pri transpozici se zmény do
vnitrostatniho prava promitly aZ s t¢innosti od 1. 10. 2023. Dalsi inovace
pracovniho prava se lze oCekavat v diisledku smérnice Evropského par-
lamentu a Rady (EU) 2023/970 ze dne 10. kvétna 2023, kterou se posilu-
je uplatiiovani zasady stejné odmény muzi a Zen za stejnou praci nebo
praci stejné hodnoty prostrednictvim transparentnosti odmeénovani
a mechanismi prosazovani.2

,Vychozi nastaveni“ zakoniku prace v Ceské republice3 je pomérné
vyrazné zaméfeno na stabilitu pracovnépravnich vztahi a ochranu za-
meéstnancl a kazda z transpozicnich zmén zakoniku prace znamena spise
posileni prvki security a zpravidla navySeni urcité regulace, nékdy i z po-
hledu zajma zaméstnance a zaméstnavatele na principu lose-lose. Uvede-
ny postup v tomto disledku vede k tomu, Ze se postupem casu stejny za-
konik prace stava, vzato celkovym pohledem, stale vice rigidnéjsim, nez
byl v letech predchozich. P¥i pohledu na zékonik prace v Ceské republice
ajeho vyvoj v poslednich letech lze jen obtiZzné hledat zmény, které by
znamenaly také podporeni prvka flexibility ve vztazich mezi zaméstnan-
cem a zameéstnavatelem.*

Aktualnim tématem v odborné i politické diskuzi je urcité hospodar-
ské zaostavani a vycerpani dosavadniho ekonomického modelu Ceské

2 Uvedena smérnice ma byt dle ¢lanku 34 promitnuta do vnitrostatnich predpisti ¢lenskych
statd nejpozdéji do 7. Eervna 2026.

3 Zdkon ¢ 262/2006 Sb., zdkonik prdce, ve znéni pozdéjsich predpisii (neni-li uvedeno jinak),
dale jen ,zakonik prace Ceské republiky.

4 Vtomto sméru lze uvést napriklad praci na dalku, ktera ale byla v zdsadé mozna i pred-
tim, neZ tuto moZnost podrobnéji upravil zakonik prace Ceské republiky (Doméacka praca
a telepraca dle § 52 Zdkona ¢. 311/2001 Z.z., zdkonnik prdce, ve znéni pozdéjsich predpisi,
dale jen ,zakonik prace Slovenské republiky“).
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republiky vcetné postupné ztraty mnohych komparativnich vyhod.
V tomto hraje roli celd Fada vnitinich ivnéjsich faktord, které z pozice
narodniho zadkonodarce ovlivnitelné nejsou viibec, nebo az v dlouhodo-
bém horizontu. Vlednu letoSniho roku predlozila Narodni ekonomicka
rada vlady Ceské republiky pracovni navrh 37 opatfeni pro podporu
vyssiho dlouhodobé udrzitelného ekonomického riistu, ktera podle jejiho
nadhledu legislativnimi zménami je mozné udélat, soucasné nejsou prilis
nakladna ¢i ¢asové narocna. V bodu ¢. 10 nazvaném Modernizace zdkoni-
ku prdce jako hybatele pracovniho trhu je zamérem rozpohybovani trhu
prace. Narodni ekonomicka rada vlady Ceské republiky zde akcentuje
zamér modernizace zakoniku prace s ohledem na vyvijejici se potreby
trhu, a pritom klade diiraz, mimo jiné, na pruznost v oblasti propousténi
zaméstnancl. Konkrétné navrhuje opatieni ve formeé ,moZnosti propuste-
ni zaméstnance bez uddni divodu, v rozumné Ihiité s odstupnym zdvislym
napriklad na vysi odpracovanych let, a podobné.” Narodni ekonomicka ra-
da vlady Ceské republiky rovnéz uvadi, Ze vzorem pro zavedeni vyse na-
vrhovanych zmén mize poslouzit dansky model flexicurity.>

V navaznosti na to tak vroce 2024 vznikl v Ceské republice vladni
navrh zmény zakoniku prace, ktery se pokousi, slovy diivodové zpravy,
,Zvysit flexibilitu pracovnéprdvnich vztahii jak na strané zaméstnavateld],
tak na strané zaméstnanci, a tim tak uvolnit v Fadé pripadu prilis rigidni
nastaveni prdvni tpravy s cilem reagovat na aktudlini poti'eby moderniho
trhu prdce.”® Navrh nepredstavuje zadnou revoluci v pracovnim pravu,
neobsahuje kontroverzni moznost vypovédi zaméstnanci bez uvedeni
divodu s pirimérené vysokym odstupnym, ale spiSe sérii drobnéjsich
zmén, nékdy spiSe parametrického charakteru, coz usnadiiuje $irsi kon-
sensus na navrhu. V prispévku predstavime znavrhovanych zmén ty,
které maji dopad na institut zkuSebni doby, rozebereme mozné ptinosy
a problematické aspekty zamyslené upravy. Ackoliv dc¢innost byla navr-
hovéana od 1.ledna 2025, s ohledem na to, Ze schvaleni navrhu zakona
obéma komorami Parlamentu Ceské republiky se vroce 2024 nestihlo,
lze ptipadnou Gc¢innost ocekavat az v pribéhu roku 2025.

«

Navrhy NERV k vy$$imu dlouhodobé udrzitelnému ekonomickému réistu. In: Vidda Ceské
republiky [online]. 2024. 42 s. [cit. 2025-02-19]. Dostupné z: https://vlada.gov.cz/cz/
ppov/nerv/aktuality/narodni-ekonomicka-rada-vlady-pripravila-navrhy-prorustovych-
opatreni-211585/.

6 DGvodova zprava k navrhu zdkona, snémovni tisk 775. Snémovni tisk 775: Novela ziko-
na - zakonik prace - EU. In: Poslaneckd snémovna Parlamentu Ceské republiky [online].
2024-08-27 [cit. 2025-02-19]. Dostupné z: https://www.psp.cz/sqw/historie.sqw?0=9&
t=775.
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1 ZkusSebni doba

ZkusSebni doba je tradi¢ni institut pracovniho prava? slouzici k tomu, aby
v priméfeném casovém tUseku smluvni strany ziskaly predstavu o tom,
zda se jejich dalsi spoluprace ve vztahu zaméstnanec a zaméstnavatel jevi
jako vzajemné vyhovujici a ovérili si vzajemna ocekavani. ,Smyslem a tice-
lem zkusebni doby je poskytnout zaméstnanci i zaméstnavateli moznost
poznat bliZe zaméstnance, respektive zaméstnavatele, a zvdZit, zda maji
zdjem na dalsim trvdni pracovniho poméru.“® Zajem na sjednani zkuSebni
doby ma obecné predevsim zaméstnavatel, ale zkuSebni doba ma nepo-
chybné vyznam ipro zaméstnance. Pocty zaméstnancii, ktefi ukonci
v soucasné dobé pracovni pomér ve zkusebni dobé, nejsou vyrazné dis-
proporéni, v porovndni s pripady, kdy je inicidtorem skonceni pracovniho
poméru ve zkuSebni dobé zaméstnavatel, byt uvedené nelze podloZit
pfesnymi daty.

Porovname-li dopady transpozice smérnice Evropského parlamentu
aRady (EU) 2019/1152 ze dne 20.cCervna 2019 o transparentnich
a predvidatelnych pracovnich podminkach v Evropské unii a c¢astecné
rovnéz smérnice Evropského parlamentu a Rady (EU) 2019/1158 ze dne
20. ¢ervna 2019 o rovnovaze mezi pracovnim a soukromym Zivotem ro-
dic¢d a pecujicich osob a o zruSeni smérnice Rady 2010/18/EU na pravni
upravu souvisejici se zkuSebni dobou, zjistime urcité odliSnosti. Na Slo-
vensku v pripadé zkusebni doby doslo novelou, zakonem ¢. 350/2022 Z.z.
sucinnosti od 1.11. 2022, knékolika zménam upravy zkusSebni doby
v zakoniku prace Slovenské republiky. Jde jednak o vlozeni nového od-
stavce 2 do § 45 ve znéni: ,U zamestnanca s pracovnym pomerom na ur-
citi dobu nesmie byt dohodnutd skiiSobnd doba dlhsSia ako polovica do-
hodnutej doby trvania pracovného pomeru; ustanovenie odseku 1 tym nie
je dotknuté”, coz odpovida znéni § 35 odst. 5 zakoniku prace Ceské re-
publiky, a dale po novele ¢. 350/2022 Z.z. § 72 odstavec 1 véta druha zni:
LZamestndvatel m6Zze skoncit’ pracovny pomer v skiisobnej dobe s tehotnou
Zenou, matkou do konca deviateho mesiaca po pérode, dojciacou Zenou
a muZom na otcovskej dovolenke len pisomne, vo vynimocnych pripadoch,
ktoré nesuvisia s tehotenstvom, materstvom alebo so starostlivostou o na-
rodené dieta, a musi skoncenie pracovného pomeru v skusobnej dobe ndle-
Zite pisomne odévodnit, inak je neplatné.” Pro uplnost dodejme, Ze zku-

7 Viz § 35 zakoniku prace Ceské republiky a § 45 zakoniku prace Slovenské republiky.
8 M. Bélina v BELINA, M., L. DRAPAL, et al. Zdkonik prdce: Komentdr. 3.vyd. Praha: C. H.
Beck, 2019, s. 219. ISBN 978-80-7400-759-0.
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Sebni doby se neptimo tyka danou novelou nové vloZeny § 49b zakoniku
prace Slovenské republiky (prechod na int formu zamestnania).® Ceska
uprava zkuSebni doby v zdkoniku prace, naopak, ziistala touto ,vlnou“
transpozicni legislativy k provedeni smérnic ¢.2019/1152 ac¢. 2019/
1158 zcela nedotcena.

V tomto ptispévku rozebirana flexibilni novela zakoniku prace Ceské
republiky, jak jsme jiZ vivodu predestieli, nema za ucel provadét ¢i
sopravovat® transpozice smérnic Evropské unie, ale po dlouhych letech
prinasi zmény vyvolané potrebou vychazejici z vnitrostatniho popudu,
byt i zde nastavuji smérnice Evropské unie urcité mantinely. Podrobnéji
se zamérime na Ctyfi oblasti, kde navrhované zmény prinaseji do upravy
zkuSebni doby nové pojeti.

2 Rozsitreni délky zkusebni doby

Platna a G¢inna uprava v Ceské republice stanovi délku zku$ebni doby
nejvyse v délce 3 mésici po sobé jdoucich ode dne vzniku pracovniho
pomeéruy, uvedoucich zaméstnanct!? je maximalni délka Sest mésici.!!
Slovenska udprava je vtomto vzdkladu shodni, jen prodlouZenou zku-
Sebni dobu nejvice 6 mésicti nemohou mit vSichni vedouci zaméstnanci,!?
ale jen vedouci zameéstnanci v pfimé ridici ptisobnosti statutarniho orga-
nu, nebo jeho Clena, a vedouci zaméstnanci v piimé tidici plisobnosti ta-
kového zameéstnance.13

e

Novela ptrinasi prodlouZeni moznosti sjednavani zkuSebni doby az na
4 mésice, a v pripadé vedoucich zaméstnanctli nejvyse na délku 8 mésici.
NavrZend maximalni délka zkuSebni doby je stale niZsi, neZ pripousti
smérnice Evropského parlamentu a Rady (EU) 2019/1152 ze dne 20.

9 V tomto sméru ndm Uplné neni jasné, pro¢ je pro zadost zaméstnance podle § 49b zako-
niku prace Slovenské republiky vyslovné zddraznéna potteba uplynuti zkusebni doby,
kdyZ soucasné je nutné trvani pracovniho poméru alespoii v délce 6 mésici. Jako jediné
vysvétleni ndm napad3, aby zaméstnanec tuto svoji zadost nevznasel prili§ predcasné, tj.
vice nez 3 mésice pied uplynutim pracovniho poméru na dobu urcitou.

10 Vedoucimi zaméstnanci zaméstnavatele se rozuméji podle § 11 zakoniku prace Ceské
republiky zaméstnanci, kteff jsou na jednotlivych stupnich rizeni zaméstnavatele oprav-
néni stanovit a uklddat podfizenym zaméstnanciim pracovni ukoly, organizovat, ridit
a kontrolovat jejich praci a davat jim k tomu ucelu zdvazné pokyny. Vedoucim zamést-
nancem je nebo se za vedouciho zaméstnance povazuje rovnéz vedouci organizacni sloz-
Ky statu.

11Viz § 35 odst. 1 zdkoniku prace Ceské republiky.

12Viz § 9 odst. 3 zakoniku prace Slovenské republiky.

13Viz § 45 odst. 1 zdkoniku prace Slovenské republiky.
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Cervna 2019 o transparentnich a predvidatelnych pracovnich podmin-
kach v Evropské unii, ktera ve svém ¢lanku 8 umoziiuje, aby ¢lenské staty
mély v pripadé fadového zaméstnance maximalni zkuSebni dobu stano-
venou aZ v délce 6 mésici.14

V pravni praxi lze vysledovat, Ze ke sjednani zkusebni doby (pokud je
sjednana) zpravidla dochazi v maximalni mozné zakonné mire, z divodu
jakési predbézné opatrnosti zaméstnavatele. Stane-li se tedy uc¢innou
normou navrhované rozsifeni, lze o¢ekavat, Ze maximalni zkuSebni doba
CtyT, respektive osm mésicti bude do smluvnich ujednani zaclenovana.

[ v pripadé zmény maximalni délky zkusebni doby na 4 mésice se nic
nebude ménit na zavérech dosavadni judikatury ke sjednadni zkuSebni
doby s absenci ujednani o jeji délce. ,Sjednaji-li ticastnici zkuSebni dobu
[...] delsi neZ ti'i mésice, nebo neurci-li ticastnici pri sjedndni zkusebni doby
jeji délku, ¢ini zkuSebni doba tfi mésice ode dne vzniku pracovniho pomeé-
ru.“’> Jen s tim rozdilem, Ze zkuSebni doba bude cinit Ctyri, respektive
osm mésicl pii jejim nesjednani nebo piekroceni.

Je na zvazeni, zda uvedeny nahled nemize ve svém dlsledku vést
k tomu, Ze kdyZ se bude zkuSebni doba sjednavat naptiklad na dobu jed-
noho roku, tak ,nepriznivy“ nasledek, ktery miiZe nastat pro zaméstnava-
tele, je, Ze takto neprimérena zkusebni doba bude zredukovana na za-
konnou délku. Je otazkou, zda platnost zachovavajici redukce ma mit ve
smlouvach se slabsim subjektem vzdy své misto. Obecné plati, Ze platnost
zachovavajici redukce se neuplatni, pokud by v diisledku jejtho uplatnéni
mélo dojit k obchazeni tceluy, ktery zakon sleduje. Prikladem jsou zakazy
moderace zneuZivajicich ujednani ve smlouvach uzaviranych se spotiebi-
telem.16 Je vhodné tak uvedené neaplikovat mechanicky, ale zvazovat,
zda je rovnéz v zajmu zaméstnance v konkrétnim pripadé, aby byla zku-
Sebni doba v néjaké podobé (zakonného rozsahu) v pracovnim poméru
zachovana. Pokud tomu tak neni, bylo by na misté celé ujednani o zku-
Sebni dobé povaZovat za neplatné, pokud se této neplatnosti zaméstna-
nec dovol4, nikoliv jen redukovat nezdkonnou dobu na zakonnou délku
doby.

14V ptipadé vedoucich zaméstnanci a zaméstnankyn je pak vyuzito toho, Ze smérnice
v ¢lanku 8 odst. 3 pripousti stanoveni maximalni zkusebni doby del$i nez 6 mésict v pti-
padech, kdy to vyZaduje povaha zaméstnani, coz piredvida recital ¢. 28 smérnice.

15 Rozsudek Nejvyssiho soudu Ceské republiky ze dne 27. 11. 2001, sp. zn. 21 Cdo 127/2001.

16 Srovnej naptiklad Case of Banco Espariol de Crédito, SA v. Joaquin Calderén Camino [2012-
06-14]. Judgement of the Court of Justice of the European Union, 2012, C-618/10.
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3 ProdluZovani zkuSebni doby za jejiho trvani dohodou
zameéstnance a zaméstnavatele

Soucasnd platnd aucinnad pravni dprava v § 35 odst. 4 zakoniku prace
Ceské republiky, a stejné tak v § 45 odst. 1 posledni véta zakoniku prace
Slovenské republiky kogentné stanovuji, Ze zkusebni dobu neni mozné
prodluzovat. Meznim okamzikem pro jeji prodlouzeni je okamzik, kdy ji
je moZné sjednat, tedy nejpozdéji v den nastupu do prace. NemoZnost
prodluzovani zkusebni doby za dobu jejiho trvani ale soucasné nezname-
na, ze nemuze dojit k jejimu zkraceni, které s pravni ipravou a pracov-
népravnimi zasadami neni nijak kolidujici.l? MoZnost renegociace zku-
Sebni doby za trvani pracovniho pomeéru je také otevicena v ptipadech,
,kdy se razantnim zpiisobem méni zdkladni aspekty pracovniho poméru,
zejména druh prdce, k jehoZ vykonu se zaméstnanec zavdzal. Druh prdce
tvori ,tvrdé jddro“ obsahu pracovniho pomeéru, aje tedy legitimni, aby
strany mély znovu moznost otestovat, zda podstatnd zména tykajici se ok-
ruhu praci, které md zaméstnanec nové vykondvat, bude vyhovovat jejich
potrebdm a zdjmiim.“18

Nejvyssi soud Ceské republiky ale za diivod pro sjednani nové zku-
Sebni doby podrazuje pripady, kdy stejny druh prace je vykonavan na za-
kladé dohody o praci konané mimo pracovni pomér, na kterou bezpro-
stfedné navazuje prace vykonavana v pracovnim poméru. Pak je rovnéz
mozné znovu sjednat zkusebni dobu.!® Uvedenou judikaturu kritizuje Pe-
tr Podrazil, kdyz ma za to, Ze ,zdvery Nejvyssiho soudu neni mozné proto
prejimat pausdlnée na vsechny typy pripadil ¢asové posloupnosti vice zd-
kladnich pracovnéprdvnich vztaht, ale je nutné zkoumat individudliné jed-
notlivé okolnosti, za nichZ je, ¢i byla prdce vykondvdna (délka existence
pracovnéprdvniho vztahu, diivod volby smluvniho typu véetné diivodu jeho
zmeény, typ zaméstnance, druh prdce, a podobné).”?® Dlvody pro revizi
uvedené judikatury spatiuje Jakub Hlavenka také ve zméné zakoniku
prace s ucinnosti od 1.10. 2023, ktera snizila flexibilitu u dohod o praci

17 K tomu Rozsudek Nejvysstho soudu Ceské republiky ze dne 3. 4. 2017, sp. zn. 21 Cdo 1755/
2016.

18 PODRAZIL, P. ZkuSebni doba v aplika¢nich souvislostech. Prdvni rozhledy. 2023, ro¢. 31,
€. 21,s.725. ISSN 1210-6410. K pripustnosti sjednani nové zkusSebni doby pri zméné dru-
hu prace se Nejvyss$i soud Ceské republiky vyjadtil i ve svém rozsudku (Rozsudek Nej-
vy$siho soudu Ceské republiky ze dne 16. 3. 2021, sp. zn. 21 Cdo 2410/2020).

19 Rozsudek Nejvyssiho soudu Ceské republiky ze dne 21. 2. 2017, sp. zn. 21 Cdo 3480/2016.

20 PODRAZIL, P. ZkuSebni doba v aplika¢nich souvislostech. Prdvni rozhledy. 2023, ro¢. 31,
¢.21,s.725-733.1SSN 1210-6410.
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konané mimo pracovni pomér a ptibliZila je obsahové vice pracovnimu
poméru.2l

Jako mozny dalsi diivod pripojujeme pravé poukaz na novou moz-
nost zaméstnance si pozadat o zaméstnani v méné prekérnim pracovné-
pravnim vztahu. Sjednanim zkusebni doby se ale piechod do pracovniho
poméru méné prekérnim nestane. Formalné by takovému zaméstnanci -
zadateli sice bylo vyhovéno, aby se zaméstnavatel nemusel obavat potte-
by vyhotovovat pisemné odiivodnéni negativniho stanoviska, ale soucas-
né by pak pracovni pomér ukoncil ve zkusebni dobé (4 mésicti), aniz by
se muselo takové rozhodnuti tentokrat jakkoliv formalné odtvodiiovat,
kdyZ tato povinnost v zakoniku prace Ceské republiky neni u Zadné sku-
piny zaméstnanct ¢i zaméstnankyn, a to ani Kk jejich vyslovné zadosti.22

Navrhované pravidlo v § 35 odst. 4 zakoniku prace Ceské republiky
zni, Ze ,zkuSebni doba miiZe byt za jejiho trvdni dodate¢né prodlouZena
v mezich odstavcii 2 a 323 pisemnou dohodou zaméstnavatele se zameést-
nancem.” Nadale tak bude mozné zkusSebni dobu prodluzovat, ale jen ta-
kovou, ktera jiz platné byla nejpozdéji pii vzniku pracovniho poméru
sjednéna.

Pokud si zaméstnanec a zaméstnavatel opakované sjednavali pra-
covni pomér na dobu urcitou jednoho roku na totozné pracovni pozici,
ujednani o tfimési¢ni zkusebni dobé ve druhé pracovni smlouvé bylo ne-
platné a posoudit jako neplatné bylo mozné i zrusSeni pracovniho poméru
ve zkuSebni dobé.z* Praveé sjednavani zkusebni doby ve formalné odlisné
pracovni smlouvé, ale fakticky obdobné a navazujici, pokldadame za nej-
Castéji se vyskytujici nespravnost pti sjednavani zkuSebni doby mezi za-
méstnancem a zaméstnavatelem.25

21 HLAVENKA, J. K nutnosti usmérnéni judikatury Nejvyssiho soudu v oblasti zkusebni doby
z diivodu novely zakoniku prace. Prdvni rozhledy. 2024, roc¢. 32, ¢.11, s.367-370. ISSN
1210-6410.

22 Srovnej opacné pravidlo v § 72 odst. 1 zdkoniku prace Slovenské republiky.

23 Témito mezemi je maximalni délka, a pak pravidlo o poloviné sjednané doby trvani pri
pracovnim poméru na dobu urcitou, shodné v § 45 odst. 2 zakoniku prace Slovenské re-
publiky.

24 Usneseni Ustavniho soudu Ceské republiky ze dne 3. 4. 2024, sp. zn. I. US 3234/23.

25 Pro ilustraci naptiklad Rozsudek Okresniho soudu v Bruntdle ze dne 25. 7. 2023, sp. zn. 38 C
87/2023-49, u zcela identickych a navazujicich pracovnich smluv na dobu urcitou.
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4 Prodluzovani zkusebni doby v disledku nekonani prace
zaméstnancem

Sjednana zkuSebni doba se ze zdkona prodluzuje podle dosavadni tpravy
»,0 dobu celodennich prekdZek v prdci, pro které zaméstnanec nekond prdci
v pritbehu zkusebni doby, a o dobu celodenni dovolené.“?¢ Prodluzovani
zkuSebni doby nastavuje § 45 odst. 3 zakoniku prace Slovenské republiky
nasledovné: ,Ak zamestnanec pocas dohodnutej skiiSobnej doby neodpra-
coval pre prekdZku v prdci na jeho strane celii pracovnii zmenu, skusobnd
doba sa predlZuje o jeden deri.” Flexibilni novela zakoniku prace Ceské re-
publiky toto zpresnuje tak, Ze ,zkusebni doba se prodluZuje o pracovni dny
zaméstnance, v nichz béhem zkusSebni doby neodpracoval celou sménu
z diivodu prekdZky v prdci, ¢erpdni dovolené nebo neomluveného zameskd-
ni prdce.”

Navrhovana ceska tprava se tak dikci pribliZuje slovenskému znéni,
kdy pro prodlouzeni zkuSebni doby o dalsi pracovni den postaci, Ze ne-
doslo k odpracovani celé smény zameéstnance, nikoliv az tehdy, kdy pie-
kazka v praci trvala cely den. V piipadé, kdy zaméstnanec alespon néja-
kou ¢ast smény odpracuje, k prodlouzeni zkuSebni doby nyni nedochazi.
Zména uvedeného pravidla o prodluzovani zkuSebni doby diky piekaz-
kam ze strany zaméstnance ve svém dusledku také znamena prodlouzeni
faktické délky jejiho trvani, protoze vice skuteCnosti nastalych v jejim
priibéhu bude vést k prodlouZeni o dalsi pracovni den. Zadny koneény
limit pro zkusSebni dobu prodluzovanou o piekazky neni nastaven a teo-
reticky tak jeji skute¢ny konec miize nastat diky prodlouzenim az za né-
kolik mésict i let od dne vzniku pracovniho poméru. Posoudit, o jaké ¢a-
sové useky se zkuSebni doba v piipadé konkrétniho zaméstnance pro-
dlouzila, nemusi byt vzdy uplné jednoduché, jak lze vysledovat z rozho-
dovaci praxe soudi,?’ a soucasné pritom vznika itada problematickych
situaci.28 Z téchto nyni ne Uplné jasnych otazek je navrhovanou dpravou
vyjasnéno, Ze se prodluzovani déje o dny pracovni, nikoliv kalendarni.
Jiné otazky ale mohou dale zlstavat.

26 Viz § 35 odst. 4 zakoniku prace Ceské republiky v G¢inném znéni.

27 Srovnej naptiklad Rozsudek Méstského soudu v Praze ze dne 13. 4. 2022, sp. zn. 23 Co 47/
2022-124.

28K témto podrobny rozbor v PODRAZIL, P. ZkuSebni doba v aplika¢nich souvislostech.
Prdvni rozhledy. 2023, ro€. 31, ¢. 21,s. 729. 1SSN 1210-6410.
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5 Pisemna forma sjednani zkusebni doby a novy prestupek

Posledni navrhovana zména u zkuSebni doby na prvni pohled zménou
neni. Kogentni pravidlo stanovi, stejné jako Cinilo dosavadni znéni, Ze
»zkusSebni doba musi byt sjedndna pisemné.” Pozadavek na pisemnou for-
mu se propisuje do pravidel pro vyklad ujednani o zkusebni dobé, kdyz
»DPFi vykladu tohoto prdvniho tikonu prihlizi (soud) k viili ucastniki pouze,
neni-li v rozporu s tim, co plyne z jeho pisemného vyjddreni.“?® S rozvojem
elektronickych pravnich jednani si jiZ nelze vystacit s existenci pisemnos-
ti apodpisu, aje oteviena otazka, co vSe avjaké podobé, pokud jde
o pravni jednani ¢inéna elektronickymi prostredky, jesté Ize povazovat za
zachovalou (prostou) pisemnou formu a kdy takové jednani jiz bude mit
co do formalnich ptredpokladl urcity deficit.30

Spolu se zménou zakoniku prace Ceské republiky se méni i zdkon
¢.251/2005 Sb., o inspekci prace, kde je nové jako prestupek na tseku
pracovniho poméru v § 12 a § 25 Klasifikovano poruseni povinnosti sta-
novené v § 35 zakoniku prace Ceské republiky. S ohledem na skute¢nost,
Ze v § 35 (v navrhovaném znéni) neni povinnost jedind, bude skutkova
podstata piestupku naplnéna fyzickou, fyzickou podnikajici ¢i pravnic-
kou osobou v ptipadech, kdy napriklad zkuSebni dobu sjednaji v den
pozdéjsi, nez je vznik pracovniho poméru, nebude dodrZzena pisemna
forma, zkuSebni doba bude sjednana ve vétsim rozsahu, bude piresahovat
polovinu sjednané doby trvani pracovniho poméru, ¢i bude sjednano
prodluzovani zkusebni doby nad ramec zakonnych dtvodu. Prestupku na
useku pracovniho poméru se mize teoreticky dopustit i zaméstnanec,
pokud itento néjakym zplisobem zavini poruseni § 35 zakoniku prace
Ceské republiky. S ohledem na nové pojeti poruseni pravidel u zku$ebni
doby jako prestupku tak neptjde jen o soukromopravni disledky spoci-
vajici zpravidla v relativni neplatnosti takového ujednani, ale je treba no-
vé brat v ivahu i spravni trestani v oblasti zkusebni doby sjednané mezi
zaméstnancem a zaméstnavatelem.

29 Rozsudek Nejvyssiho soudu Ceské republiky ze dne 15. 4. 2016, sp. zn. 21 Cdo 582/2016.

30V tomto sméru je tfeba zvazovat zménéné narizeni Regulation (EU) 2024/1183 of the Eu-
ropean Parliament and of the Council of 11 April 2024 amending Regulation (EU) No. 910/
2014 as regards Establishing the European Digital Identity Framework. O] EU L, 2024/
1183, 2024-04-30.
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6 Skonceni pracovniho poméru ve zkuSebni dobé

Pti rozsireni ¢asového intervalu, kdy lze skoncit pracovni pomér ve zku-
Sebni dobé jednostrannym sdélenim ze strany zameéstnance ¢i zaméstna-
vatele, ale schazi jakakoliv uprava toho, jakym zptisobem skonceni muze
probéhnout. Pracovni pomér tak bude mozné i po vice jak sedmi mésicich
jeho trvani skoncit ze strany zaméstnance ¢i zaméstnavatele ze dne na
den, v extrémnich pripadech i z hodiny na hodinu. Zakonik prace v Ceské
republice neobsahuje v tomto ani podptirné pravidlo, jaké zna § 72 odst.
2 zakoniku prace Slovenské republiky o doruceni oznameni druhému
z UcCastnikd pracovniho poméru alesponi tfi dny piede dnem, kdy ma pra-
covni pomér ve zkusebni dobé skoncit, které bylo soucasti pravni tpravy
Ceské republiky v dobé pted 1.1. 2007. Smluvnim strandm obecné nic
nebrani, aby takové ujednani do pracovni smlouvy pfi sjednavani zku-
$ebni doby ale zaclenily. Judikatura Nejvy$$iho soudu Ceské republiky
takové ujednani poklada za podminku ve smyslu § 548 obcanského za-
koniku Ceské republiky,3! kdyZ teprve jejim naplnénim by nastal zanik
pracovniho pomeéru.32

Za vzor flexibilni tipravy pracovniho prava je v odkazovanych mate-
ridlech Narodni ekonomické rady vlady Ceské republiky povaZovano
Dansko. Vtomto sméru je proto zajimavé, Ze v danské dpravé pri zku-
Sebni dobé v délce trvani nejvyse tfi mésice musi zaméstnavatel zruseni
tohoto pracovniho poméru oznamit nejméné 14 dni predem.33 Pokud je
ve zkuSebni dobé (a soucasné do tri mésicti od vzniku pracovniho pomeé-
ru) tento zrusen ze strany zaméstnance, zadna ,vypovédni doba“ se na
tento ptipad nevztahuje. Pisemnou dohodou mezi zaméstnancem a za-
méstnavatelem je sice moZné zakotvit povinnost oznamit takové zruSeni
pracovniho poméru ve zkuSebni dobé v urc¢itém predstihu, to ale jen za
podminky, Ze se soucasné prodlouzi i ,vypovédni doba“ v pripadech zru-
Seni pracovniho poméru ze strany zameéstnavatele. V pripadech, kdy pra-
covni pomeér ale netrva déle nez jeden mésic, nejsou stanoveny zadné ca-
sové useky mezi dojitim zruSujictho dkonu zaméstnavatele a skoncenim

31 Zdakon ¢ 89/2012 Sb., obcansky zdkonik, ve znéni pozdéjsich predpisii. Obdobné pravidlo
o podmince v § 36 Zdkona ¢ 40/1964 Zb. Obciansky zdkonnik, ve znéni pozdéjsich predpisii.

32Srovnej ktomu Rozsudek Nejvyssiho soudu Ceské republiky ze dne 25.10. 2012, sp. zn.
21 Cdo 4929/2010.

33 Bekendtggrelse af lov om retsforholdet mellem arbejdsgivere og funktionaerer nr. 1002
[2017-08-24] [Dansky zakon ¢. 1002, o pravnich vztazich mezi zaméstnavateli a zamést-
nanci), § 2 odst. 5. Jen pro uplnost dodejme, Ze dany predpis se sice vztahuje jen na za-
méstnance znamé jako ,bilé limecky” (viz vycet v § 1 odst. 1), ale i pro ostatni zaméstnan-
ce zpravidla plati obdobné pravidla na zakladé uzavienych kolektivnich smluv.
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pracovnépravniho vztahu. Za inspirativni v tomto ohledu je povaZovano
pravé urcité odstupiiovani, kdy, jestlize zaméstnavatel zjisti po odpraco-
vani dvou smén, Ze novy zaméstnanec zcela nespliiuje pozadavky na rad-
ny vykon smluvené prace, je zbytecné cekat na zanik daného pracovniho
poméru 14 dni; i tfi dalsi dny se mohou jevit jako zbytecné dlouhé. Ale na
pracovni pomér trvajici témér Ctyii ¢i osm mésict by pravé mohla dopa-
dat vice predvidatelnéjsi pravidla pro jeho zruSeni ve zkuSebni dobé. Pri
srovnani s novou pravni tpravou dohod o pracich konanych mimo pra-
covni pomér musi zaméstnavatel zaméstnanci pracujicimu ,na dohodu”
praci rozvrhovat nejméné tfi dny pied zacatkem smény,3* a v pripadé
skonceni pracovnépravnich vztahl nékteré z dohod o pracich konanych
mimo pracovni pomér je zakotvena vypovédni lhiita 15 dn.35 Svycarska
Uprava rovnéz predvida pii zruSeni pracovniho poméru nékterou ze
stran ve zkuSebni dobé notifika¢ni Ihtitu 7 dni predem,3¢ pokud si strany
nedohodnou jinak.

Nejvyssi soud Ceské republiky konstatoval, Ze je moZné zrusit pra-
covni pomér s téhotnou zaméstnankyni ve zkusSebni dobé, nebot § 53
odst. 1 zakoniku prace Ceské republiky o zdkazu vypovédi zaméstnavate-
lem v ochranné dobé se na zruseni pracovniho poméru ve zkusebni dobé
nevztahuje, nicméné itoto jednani je potifeba posuzovat z hlediska dis-
kriminace a rovného zachazeni. Je tedy moZné zrusit pracovni pomér ve
zkuSebni dobé s téhotnou zaméstnankyni, ale pouze v pripadé, Ze se tak
stane z diivodd nesouvisejicich s jejim téhotenstvim.3? Zatimco uvedené
je vyjadireno jen v judikatute Nejvy$siho soudu Ceské republiky, vyslovné
pravidlo obsahuje v § 72 odst. 1 od véty druhé zakonik prace Slovenské
republiky: ,Zamestndvatel’ méZe skoncit’ pracovny pomer v skiiSobnej dobe
s tehotnou Zenou, matkou do konca deviateho mesiaca po pérode, dojcia-
cou Zenou a muZom na otcovskej dovolenke len pisomne, vo vynimocnych
pripadoch, ktoré nestvisia s tehotenstvom, materstvom alebo so starostli-
vost'ou o narodené dieta, a musi skoncenie pracovného pomeru v skiiSobnej
dobe ndleZite pisomne odévodnit, inak je neplatné.”38 S ohledem na to, Ze
pisemné odtivodnéni skonceni pracovniho poméru ve zkuSebni dobé se

34+Viz § 74 odst. 2 zakoniku prace Ceské republiky (od 1. 10. 2023).

35Viz § 77 odst. 5 pism. b) zakoniku prace Ceské republiky (od 1. 10. 2023).

36 Clanek 335b Obligationenrecht. HONSELL, H., N. P. VOGT a W. WIEGAND, Hrsg. Obligatio-
nenrechtI: Art. 1 - 529 OR. 5. Aufl. Basel: Helbing Lichtenhahn, 2011. 3289 s. Basler
Kommentar. ISBN 978-3-7190-2951-7.

37 Rozsudek Nejvyssiho soudu Ceské republiky ze dne 16. 3. 2021, sp. zn. 21 Cdo 2410,/2020.

38Viz § 72 odst. 1 véta druha an. zakoniku prace Slovenské republiky.
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do Ceské transpozi¢ni novely nepromitlo,3® povede takové skonceni pra-
covniho poméru k neplatnosti jen v ptipadech, kdy ke zruseni ve zkuseb-
ni dobé dojde skutec¢né z diivodu souvisejiciho s téhotenstvim ¢i mater-
stvim zameéstnankyné, nikoliv jako ,sank¢ni“ nasledek toho, Zze zaméstna-
vatel sviij postup pisemné nalezité neodiivodnil. Ve srovnani s poZadavky
na odiivodnovani rozhodnuti stoji za pozornost skutec¢nost, Ze v piipa-
dech, kde povinnost zaméstnavatele nové stanovi zakonik prace Ceské
republiky, ¢ini tak zaméstnavatel zpravidla aZ na Zddost zaméstnance.*?
Dikce § 72 odst. 1 zakoniku prace Slovenské republiky je pomérné piisna
v tom smyslu, Ze zaméstnavatel musi odlivodiiovat své rozhodnuti auto-
maticky; predpokladali bychom, Ze soucasné s tim, kdy skonceni pracov-
niho poméru ve zkusebni dobé ucini, nikoliv az dodatecné. Postaveni za-
meéstnance v takovém pripadé je silnéjsi.

Zaver

ZkuSebni doba je vyznamné ujednani v pracovnépravnich vztazich, nejen
pri sjednavani pracovniho pomeéru, ale i pti vykonavani zavislé prace na
zakladé dohod mimo pracovni pomér, kde ale praktické vyuziti nebude
prili§ ¢asté. S ohledem na to, Ze pravni Fady Ceské republiky a Slovenské
republiky neumoziiuji vykon zavislé prace ,na zkouSku“ bez vzniku pra-
covniho pomeéru, aniz by $lo o nelegalni praci, je pravé moznost sjednani
realizace zruSeni pracovniho poméru ve zkuSebni dobé vyznamné
opravnéni pro zameéstnavatele i zameéstnance. V prispévku byly predsta-
veny Ctyti zadkladni navrhované zmény v upravé zkuSebni doby, jeZ jsou
soudasti rozsahlej$tho navrhu zmén zakoniku prace Ceské republiky
smérem k jeho vétsi flexibilité, mezi néZ patii dale napriklad zména béhu

39 Srovnej napiiklad Rozsudek Méstského soudu v Brné ze dne 7. 5. 2024, sp. zn. 49 C 22/2024-
67: ,Rozvazani pracovniho poméru zrusenim ve zkuSebni dobé podle ustanoveni § 66 za-
koniku prace miiZe byt u¢inéno z jakéhokoli diivodu ¢ bez udani diivodu. Zadny z téast-
niki tak neni povinen své rozhodnuti nepokracovat v pracovnim poméru zdivodnovat.
[...] Namital-li Zalobce, Ze zruSeni pracovniho poméru bylo v rozporu s dobrymi mravy, ¢i
Ze nebylo poctivé, takové namitce prisvédcit nelze. Na postupu Zalovaného soud nic ne-
poctivého ani nemravného neshledal. Zalovany realizoval své pravo rozvazat pracovni
pomér postupem podle ustanoveni § 66 zakoniku prace, coz samo o sobé neni ani ne-
mravné, ani nepoctivé. [...] Namital-li Zalobce, Ze Zalovany nepostupoval dostate¢né opa-
trné a profesionalné, kdyz prijal do zaméstnani Zalobce a nasledné rozhodl o restruktura-
lizaci, ktera vedla, mimo jiné, k rozvazani pracovniho poméru se Zalobcem, takova namit-
ka naprosto nema vliv na rozhodnuti ve véci.”

40 Podrobnéji TINTERA, T. Odpovéd zaméstnavatele na Zadost zaméstnance o zaméstnani
v pracovnim poméru. Prdvni rozhledy. 2023, ro¢. 31, ¢.23-24, s.838-842. ISSN 1210-
6410.
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vypovédni doby a jeji zkraceni ve vybranych pripadech, moZnost vypla-
ceni mzdy nebo platu v cizi méné ¢i mozZnost vykonu prace i pro zamést-
nance mladsi 15 let bez dokonceni povinné Skolni dochazky v dobé let-
nich prazdnin.

vrv. 7

Rozsiteni maximalni mozné délky zkusebni doby lze jisté privitat ja-
ko rozsifeni moZnosti autonomie vile ve vztazich mezi zaméstnavateli
a zaméstnanci. [ kdyZ navyseni se na prvni pohled miiZe jevit jako nevy-
znamné, v nékterych pripadech, s ohledem na povahu prace, mize i dalsi
jeden ¢i dva mésice ,navic“ znamenat ucelenéjsi predstavu o naplnéni ¢i
nenaplnéni ocekavani ohledné daného pracovniho poméru. Soucasné
mame za to, Ze by bylo zadouci u pracovnich pomeért, které jiz trvaji vice
neZ jeden mésic, posilit vétsi predvidatelnost ohledné jejich jednostran-
ného zruSeni nékterou ze smluvnich stran, jak lze vysledovat v jinych
pravnich radech.

V tomto sméru nejde jen o ochranu zaméstnance, ale rovnéz zamést-
navatele, kdyZ neni nijak raritni situace, Ze po dvou mésicich prijde vecer
SMS zprava ¢i zprava pres jinou komunikac¢ni aplikaci, s tim, Ze zamést-
nanec jiz druhy den do prace neprijde a kon¢i, coZ neni mezi fadou za-
méstnancl zejména z generace Z neobvykly zplsob skonceni pracovniho
poméru ve zkuSebni dobé, ackoliv jisté neni na misté jakkoliv generalizo-
vat. A obcas i bez ohledu na to, zda zkusSebni doba je viibec sjednana. Po-
kud u dohod o pracich konanych mimo pracovni pomér s garantovanym
nulovym poc¢tem hodin ma zaméstnanec pravo védét svij rozvrh pracov-
ni doby nejméné tri dny piedem, pokud si strany nesjednaji jinak, tim
spise by predstavu mél mit, za béZného chodu véci, zaméstnavatel i za-
méstnanec ve zkuSebni dobé. ProdluZovani zkuSebni doby za jejiho trvani
je rovnéZz rozumnym opatienim, které piredpoklada shodnou viili obou
stran pracovnépravniho vztahu, nikoliv jen rozhodnuti jedné z nich. Neni
proto zasadni dlivod mu branit. Pokud by doslo ke zruseni pracovniho
poméru ve sjednané (kratsi) zkuSebni dobé zaméstnavatelem z diivodu,
Ze zaméstnanec odmitl uzaviit dohodu o dodate¢ném prodlouZeni zku-
Sebni doby, mohlo by takové zruSeni pracovniho poméru byt i neplatné,
pokud pro takovy postup neni spravedlivy divod. Zpresiujicim zptso-
bem vymezené nové prodluzovani zkuSebni doby o neodpracovanou
sménu pribliZi ceskou upravu platné upravé slovenské a mlze prinést
usnadnéni prti stanoveni dnd, o které se bude zkuSebni doba prodluzovat.
Nakonec, je zavadéjici pokladat navrhovanou novelu pouze za posilujici
flexibilitu zkuSebni doby, protoZe poruseni zakonnych limiti v oblasti
sjednavani zkuSebni doby bude nové prestupkem s moZnym uloZenim
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pokuty az do vyse 2 miliontli K¢, kdyZ nyni ma nezakonnost pri sjednavani
zkuSebni doby jen soukromopravni dopady, bez moZnosti uvedené dale
postihovat inspekci prace.

Na pripadu zkuSebni doby lze demonstrovat v zakladu prinosnou
moznou dil¢f zménu zakoniku prace Ceské republiky smérem k vétsi fle-
xibilité. Soucasné je ale vhodné nezapominat, Ze i stabilita pravniho pro-
stfedi je pro ekonomicky riist dobrym predpokladem, a je tfeba rovnéz
peclivé zvazovat, zda prinosy zmén skutecné prinesou i adresatiim pra-
covnépravnich norem urcitou predvidatelnost a transparentnost legisla-
tivné nastavenych podminek, bez nutnosti byt kazdy rok konfrontovani
se stalymi zménami pracovnépravnich predpisii asouvisejici agendy
v oblasti socidlntho zabezpeceni ¢i dafiového prava,*! obtiZnych zejména
pro mikropodniky.
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Prava zaméstnancu vyplyvajici
ze smérnic Evropské unie
a jejich vynutitelnost v soukromém sektoru?

Employee Rights Resulting
from the European Union Directives
and Their Enforceability in the Private Sector

Tereza Erényi

Abstract: The paper summarizes the case law of the Court of Justice of the
European Union, which has led to exceptions to the principle prohibiting
the direct horizontal effect of directives in the field of employment law. In
its case law, the Court of Justice of the European Union acknowledges the
possibility for employees to claim rights arising from the European Union
directives in cases of incorrect implementation, even against private em-
ployers. This approach by the Court of Justice of the European Union is
permitted only in limited circumstances, where it is determined that insuf-
ficient transposition of the directive simultaneously results in a violation of
a right arising from the European Union Charter of Fundamental Rights.
For private employers, this approach means considerable legal uncertainty,
and the Court of Justice of the European Union’s tendencies are often criti-
cised in the literature. In our paper, we analyse the Court of Justice of the
European Union’s key case law in this area from the famous Mangold case
from 2005 to the most recent 2024 judgment in K. L., with a view to high-
lighting possible future developments and practical implications.

Key Words: Labour Law; European Union Law; European Union Direc-
tives; Employer; Employee; Direct Horizontal Effect; the European Union
Charter of Fundamental Rights; Discrimination; Holiday; Working Time;
the Czech Republic.

Abstrakt: Prispévek shrnuje judikaturu Soudniho dvora Evropské unie,
kterou dochdzi kprolamovdni zdsady zdkazu primého horizontdlniho
uc¢inku smérnic v pracovnéprdvni oblasti. Soudni dviir Evropské unie ve své

1 Prispévek vznikl za podpory Grantové agentury Univerzity Karlovy vramci projektu
€. 172423 snazvem ,Implementace smérnic EU v pracovnéprdvni oblasti”, feSeného na
Univerzité Karlové, Pravnické fakulté.

STUDIE  https://doi.org/10.31262/1339-5467,/2025/13/1/63-88 63



q I SOCIETAS ET IURISPRUDENTIA
D | 2025, ro¢nik XIII,, ¢islo 1, s. 63-88

OCIET

SO > https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

judikature pripousti moZnost zaméstnancii domoci se prdv vyplyvajicich
z evropskych smérnic v pripadé jejich nesprdvné implementace, a to i viici
soukromoprdvnim zaméstnavateliim. Tento postup Soudniho dvora Evrop-
ské unie pripousti pouze v omezenych pripadech, ve kterych dojde k zdvéru,
Ze nedostatecnou transpozici smérnice doslo soucasné k poruseni nékteré-
ho prdva vyplyvajicich z Listiny zdkladnich prdv Evropské unie. Pro sou-
kromoprdvni zaméstnavatele znamend tento pristup znacnou prdvni nejis-
totu, pricemz tendence Soudniho dvora Evropské unie byvaji casto kritizo-
vdny iv rdmci odborné literatury. V naSem prispévku rozebirdme klicovou
judikaturu Soudniho dvora Evropské unie v této oblasti od pripadu Man-
gold aZ do posledniho rozsudku z roku 2024 ve véci K. L., s cilem poukdzat
na mozny dalsi vyvoj a praktické dopady.

Klicova slova: Pracovni prdvo; prdvo Evropské unie; smérnice Evropské
unie; zaméstnavatel; zaméstnanec; primy horizontdIni tcinek; Listina zd-
kladnich prdv Evropské unie; diskriminace; dovolend; pracovni doba; Ceskd
republika.

Uvod

V Ceské republice byl v minulych letech nastolen uréity ,trend“ pozdni
transpozice smérnic Evropské unie v pracovnépravni oblasti. V této sou-
vislosti se zastupci soukromopravnich zaméstnavateld, ale také samotni
zaméstnanci, stale ¢astéji zamysleji nad tim, zda se zaméstnanci mohou
pripadnych prav vyplyvajicich z fadné neprovedenych smérnic vii¢i svym
zameéstnavatelim v soukromém sektoru dovolavat.

Tyto uvahy obvykle kondi zjiSténim, Ze z diivodu obecné platného
zdkazu primého horizontalniho t¢inku smérnic zaméstnanci sva prava
vic¢i soukromopravnim zameéstnavatelim uplatiiovat nemohou. Toto zjis-
téni je v principu spravné, nicméné jiz davno neplati bezvyjimectné. Nao-
pak, je ziejmé, Ze Soudni dvir Evropské unie (dale jen ,SDEU“) toto pra-
vidlo v pracovnépravni oblasti prolamuje, ato s odkazem na poruseni
primo pouzitelnych prav vyplyvajicich z Listiny zakladnich prav Evrop-
ské unie (dale jen ,Listina EU“).2

Tento prispévek si klade za cil sezndmit ¢tenare s klicovou judikatu-

rou SDEU v této oblasti, a to z pracovnépravniho pohledu. Nezabyvame
se v této souvislosti ivahami Cisté v kontextu prava Evropské unie (dale

Z Charter of Fundamental Rights of the European Union. O] EU C 326, 2012-10-26, s.391-
407.
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jen ,EU), tedy zejména otdzkou pravomoci EU a dalSich témat tykajicich
se spiSe evropského prava neZ pracovnépravni problematiky.

s s

Primy Gc¢inek smérnic a Listina EU

Jesté pred samotnym rozborem piislusné judikatury shrnujeme alespon
ve struc¢nosti zakladni principy pfimého tcinku smérnice a povahy Listi-
ny EU. Reéeno s uréitym zjednodu$enim, pfimy aéinek smérnic EU pted-
stavuje pro zaméstnance moznou cestu, jak se domoci konkrétniho prava
vyplyvajiciho ze smérnice, pokud toto pravo neni v narodni pravni dpra-
vé viibec nebo fadné implementovano.

Vzhledem k tomu, Ze evropské smérnice jsou uréené primarné clen-
skym statlim, jejich primy ucinek by z podstaty véci v ivahu prichazet
nemeél. Ovsem judikatura SDEU moZnost piimého ticinku smérnic dovo-
Zuje, a to za predpokladu, Ze je dané ustanoveni smérnice piresné a bez-
podminecné.3 SDEU vsak soucasné uvadi, Ze by mélo platit ,neprekroci-
telné” pravidlo, Ze primy ucinek mize fungovat pouze, pokud se jednotli-
vec domaha svych narokl vici statu (tzv. zdkaz primého horizontalniho
ucinku).* V pracovnépravni oblasti tak plati urcita nerovnost, kdyz statni
zaméstnanci mohou v principu prfimy ucinek smérnice proti svému za-
meéstnavateli (tj. statu) uplatnit, zatimco zaméstnanci soukromopravnich
subjektl nikoli.5

Uplatnéni primého ucinku smérnic vsak nebude prakticky relevantni
za situace, kdy dand smérnice implementovana byla, avSak konkrétni
transpozicni legislativa pripousti rizny vyklad. V takovém ptipadé by se

w

Napt. Case of Ursula Becker v. Finanzamt Miinster-Innenstadt [1982-01-19]. Judgement of
the Court of Justice of the European Union, 1982, C-8/81. Soudni dvir Evropské unie se
v kontextu dané kauzy zejména pt4, zda je dané ustanoveni natolik kompletni, Ze je soud
schopen ho pfimo pouzit, protoze dokaze identifikovat minimalni pravidlo, které je urci-
telné bez ohledu na miru uvazeni danou pro jeho provedeni. Blize viz BOBEK, M., P. BRIZA
a P. HUBKOVA. Vnitrostdtni aplikace prdva Evropské unie. 2. vyd. Praha: C. H. Beck, 2022,
s. 228 a nasl. ISBN 978-80-7400-896-2.

Viz nap¥. Case of M. H. Marshall v. Southampton and South-West Hampshire Area Health
Authority (Teaching) [1986-02-26]. Judgement of the Court of Justice of the European Un-
ion, 1986, C-152/84.

Pojem ,stat” je v§ak v judikatuie Soudniho dvora Evropské unie chapan pomérné Siroce
viz Case of A. Foster and Others v. British Gas plc [1990-07-12]. Judgement of the Court of
Justice of the European Union, 1990, C-188/89. Blizsi rozbor pojmu ,stat” 1ze také dohle-
dat v dokumentu Metodika k pfimé aplikovatelnosti smérnice Evropského parlamentu
a Rady (EU) 2019/1937 ze dne 23.¥ijna 2019 o ochrané osob, které oznamuji poruseni
prava Unie. In: Ministerstvo spravedinosti [online]. 2021, s.9-15 [cit. 2025-02-18]. Do-
stupné z: https://oznamovatel.justice.cz/pravni-uprava-a-metodicke-doporuceni/.
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soud mél pokusit nejprve vyloZit predmétny transpozi¢ni pravni predpis
v souladu se smyslem dané smérnice ajudikaturou SDEU (tzv. eurokon-
formni vyklad). Teprve pokud takovy vyklad nebude mozny, protoZe by
byl tzv. ,contra legem”, tedy pokud by Sel zjevné proti textu a smyslu
pravniho predpisu, bude zaméstnancim zbyvat mozZnost domahat se
primého Ucinku.t Tento pristup akcentuje SDEU ve své pracovnépravni
judikatute,” byt dle odborné literatury pro jiné oblasti prednost eurokon-
formniho vykladu nutné platit nemusi.8

Jak bylo naznaceno jiZz vySe, pro dalsi vyklad je stéZejni Listina EU,
ktera se stala soucasti primarniho prava EU vroce 2009 ama pro pra-
covnépravni spory se soukromopravnimi zameéstnavateli zasadni vy-
znam. Jejim prostfednictvim se zaméstnanci mohou domoci subjektiv-
nich prav vyplyvajicich z evropskych smérnic ivici soukromopravnim
zaméstnavatelim.

Dulezité vsak je, ze Listina EU nezaklada samostatnou lidskopravni
kompetenci EU, ale spiSe shrnuje zakladni prava, ktera byla v drivéjsi ju-
dikatuie SDEU vymezena jako ,obecné zasady prava“ (viz dale) a ktera
jsou jakymsi korektivem vécnych prav ptijatych EU v ramci jejich pravo-
moci.? Jak je patrné z judikatury SDEU rozebrané niZe, SDEU v téchto pti-
padech nepriznava zaméstnanclim prava garantovana Listinou EU na-
primo, ale pouze v navaznosti na ustanoveni konkrétnich smérnic, ktera
dle SDEU obsah prav v Listiné EU konkretizuji.

V této souvislosti je klicové, Ze predmétna kauza musi spadat do tzv.
aplika¢niho ramce prava EU, nebot jen v jeho ramci, tedy pokud dochazi
ze strany statnich organi k uplatiiovani prava EU, mohou prava obsazena
v Listiné EU konkrétni ptipad ovlivnit.10 Dle SDEU pojem ,uplatiiovani

6 K bliz§imu rozboru moznosti pouziti eurokonformniho vykladu a jeho hranic viz BOBEK,

M., P. BRIZA a P. HUBKOVA. Vnitrostdtni aplikace prdva Evropské unie. 2. vyd. Praha: C. H.

Beck, 2022, s. 306 a nasl. ISBN 978-80-7400-896-2.

Viz napt. Case of Vera Egenberger v. Evangelisches Werk fiir Diakonie und Entwicklung e.V.

[2018-04-17]. Judgement of the Court of Justice of the European Union, 2018, C-414/16,

bod 75 anasl.

KUNERTOVA, T. Prdvo EU pro praxi: Aplikaéni a vykladovd tskali v kontextu pripadovych

studif. 1. vyd. Praha: Wolters Kluwer, 2024, s. 70 a nasl. ISBN 978-80-7676-843-7.

BOBEK, M., P. BRIZA a P. HUBKOVA. Vnitrostdtni aplikace prdva Evropské unie. 2.vyd.

Praha: C. H. Beck, 2022, s. 497-498. ISBN 978-80-7400-896-2.

10 BOBEK, M., P. BRIZA a P. HUBKOVA. Vnitrostdtni aplikace prdva Evropské unie. 2.vyd.
Praha: C. H. Beck, 2022, s. 29-32. ISBN 978-80-7400-896-2.

N}

©

©

66 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2025, Volume XIIL, Issue 1, Pages 63-88 D ¢
https://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

prava Unie“ ve smyslu ¢lanku 51 Listiny EU! ,predpoklddd existenci urci-
tého stupné souvislosti mezi aktem prdva Unie a dotéenym vnitrostdtnim
opatrenim, kterd jde nad rdmec ptibuznosti doty¢nych oblasti nebo nepri-
mého dopadu jedné oblasti na druhou. “12

Jako ilustrac¢ni piiklad Ize uvést ¢lanek 30 Listiny EU, dle kterého ma
kazdy pracovnik v souladu s pravem EU a vnitrostatnimi ptredpisy a zvyk-
lostmi pravo na ochranu ptred neopravnénym propusSténim. V madar-
skych spojenych pripadech?3 statnf arednici ve sporu, ktery se dostal aZ
ptred SDEU, namitali mozny rozpor madarské pravni Upravy umoznujici
propusténi statnich zaméstnancti bez uvedeni diivodu. SDEU piredbéznou
otazku odmitl s tim, Ze k vykladu této otazky neni piislusny, jelikoz spada
mimo aplika¢ni ramec prava EU (povinnost odtiivodnit vypovéd neni sta-
novena v Zadné smérnici EU ani jiném unijnim predpisu) a ¢lanek 30 Lis-
tiny EU se tak neuplatni.l*

Jina situace by patrné nastala v ptipadech, kdy smérnice EU stanovi
vyslovnou ochranu pied propousténim, jejimz smyslem je zejména za-
branit postihim za uplatnéni prav vyplyvajicich z dané smérnice. Pri-
padna nesouladnd pravni dprava by jiz do aplika¢niho rdmce prava EU

11 Clanek 51 Listiny EU zni nasledovné: 1. Ustanovent této listiny jsou p#i dodrzeni zdsady
subsidiarity uréena orgdnum, institucim a jinym subjektim Unie, a ddle ¢lenskym stdtim,
vyhradné pokud uplatriuji prdvo Unie. Respektuji proto prdva, dodrzuji zdsady a podporuji
jejich uplatriovdni v souladu se svymi pravomocemi, pri zachovdni mezi pravomoci, které
jsou Unii svéreny ve Smlouvdch. 2. Tato listina nerozsituje oblast piisobnosti prdva Unie nad
ramec pravomoci Unie, ani nevytvdri Zddnou novou pravomoc ¢i tikol pro Unii, ani neméni
pravomoc a tikoly stanovené ve Smlouvdch.”

12 Case of Victor Manuel Julian Herndndez and Others v. Reino de Esparia (Subdelegacién del
Gobierno de Esparia en Alicante) and Others [2014-07-10]. Judgement of the Court of Jus-
tice of the European Union, 2014, C-198/13. Blize ktématu téz KOUKIADAKI, A.
Application (Article 51) and Limitations (Article 52(1)). In: F. DORSSEMONT, K. LOR-
CHER, S. CLAUWAERT a M. SCHMITT, eds. The Charter of Fundamental Rights of the Euro-
pean Union and the Employment Relation. 15t ed. Oxford, UK: Hart Publishing, 2019, s. 109
anasl. ISBN 978-1-5099-2265-9; a FOREJTOVA, M. a P. MADR. Cldnek 51. In: M. TOMA-
SEK, V. SMEJKAL, et al. Smlouva o fungovdni EU: Smlouva o EU: Listina zdkladnich prdv EU:
Komentdr. 1. vyd. Praha: Wolters Kluwer, 2022, s. 1636-1638. ISBN 978-80-7676-508-5.

13 Case of Nagy Sdndor and Others v. Hajdu-Bihar megyei Kormdnyhivatal and Others [2013-
10-10]. Judgement of the Court of Justice of the European Union, 2013, C-488/12.

14 KOVACS, E. Ein europdisches Grundrecht auf Kiindigungsschutz: Art. 30 GRC. 1. Aufl. Wien:
Manz, 2002, s. 203. ISBN 978-3-214-02539-7.
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spadala.’> Povinnost odiivodnit vypovéd byla posuzovana ze strany
SDEU také v neddvném ptipadé K. L.,16 ktery je rozebran niZe.

Spektrum situaci, kdy se otevira otdzka posouzeni aplika¢niho rdmce
EU je pomérné pestré a posouzeni nebude vzdy jednoznac¢né.l” Za zmin-
ku v pracovnépravnim kontextu stoji dale piipad TSN a AKT.18 V této véci
si zaméstnanci z diivodu nemoci nemohli vycerpat dovolenou vyplyvajici
z kolektivni smlouvy ptesahujici 4 tydny a zaméstnavatel jim ji do dalstho
roku neprevedl, coz finska pravni tiprava umoziiovala. Zaméstnanci se
domahali urceni, Ze prislusna pravni dprava je vrozporu s clankem 7
odst. 1 smérnice 2003/88/ES!° (dale jen ,smérnice 2003/88“) a's ¢lan-
kem 31 odst. 2 Listiny EU, ktery zaklada pravo na kazdoroc¢ni placenou
dovolenou.

SDEU dal ve sporu za pravdu zaméstnavateli, kdyZ doSel k zavéru, ze
vyS$$i narok na dovolenou stanoveny kolektivnimi smlouvami ¢i pravnimi
predpisy nad minimalni narok 4 tydnd dle smérnice nemiize byt vykla-
dan v ramci aplika¢niho ramce prava EU.20 Zavéry SDEU ve vécech TSN
a AKT vnimaji néktefi autoii jako pomérné prekvapivé,2! kazdopadné
ziejmé plati, Ze naroky zaméstnanci prijaté nad ramec minimalnich po-

15Viz KOVACS, E. Ein europdisches Grundrecht auf Kiindigungsschutz: Art. 30 GRC. 1. Aufl.
Wien: Manz, 2002, s. 200-201. ISBN 978-3-214-02539-7.

16 Case of K. L. v. X sp. z 0.0. [2024-02-20]. Judgement of the Court of Justice of the European
Union, 2024, C-715/20.

17 Vybér z judikatury s komentaiem k otdzce aplikacniho ramce prava EU ve vztahu k Listi-
né EU je dostupny pfimo na strankach Soudniho dvora Evropské unie. Field of Applica-
tion of the Charter of Fundamental Rights of the European Union. In: Court of Justice of the
European Union [online]. 2021. 23 s. [cit. 2025-02-18]. Dostupné z: https://curia.europa.
eu/jcms/jcms/p1_1043150/en/.

18 Case of Terveys- ja sosiaalialan neuvottelujdrjesté (TSN) ry v. Hyvinvointialan liitto ry and
Auto- ja Kuljetusalan Tyéntekijiliitto AKT ry v. Satamaoperaattorit ry [2019-11-19].
Judgement of the Court of Justice of the European Union, 2019, C-609/17 a C-610/17.

19 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003
concerning Certain Aspects of the Organisation of Working Time. O] EU L 299, 2003-11-18,
s.9-19.

20 Case of Terveys- ja sosiaalialan neuvottelujdrjesté (TSN) ry v. Hyvinvointialan liitto ry and
Judgement of the Court of Justice of the European Union, 2019, C-609/17 a C-610/17, bo-
dy 46 - 53.

21 FRANTZIOU, E. Paid Annual Leave and Collective Agreements after the TSN Judgment (C-
609/17 and C-610/17). In: The EU Law Live Blog [online]. 2019-11-22 [cit. 2025-02-18].
Dostupné z: https://eulawlive.com/blog/2019/11/22 /paid-annual-leave-and-collective-
agreements-after-the-tsn-judgment-c-609-17-and-c-610-17/.
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Zadavkid smérnic budou patrné mimo aplika¢ni ramec prava EU a Listina
EU tak nebude pouzitelna.

Obecné zasady a zakaz diskriminace (€lanek 21 odst. 1 Listiny EU)

Prilomovym rozsudkem SDEU, ktery naboural koncept zakazu piimého
horizontalniho tcinku smérnic, bylo rozhodnuti ve véci Mangold?? z roku
2005. Vtéto véci se zaméstnanec domdahal urceni rozporu némecké
pravni Upravy umoziujici Fetézeni pracovnich poméri uzameéstnanct
starsich 52 let se smérnici 1999/70/ES23 (dale jen ,smérnice 1999/70)
a se smérnici 2000/78/ES,2* (dale jen ,,smérnice 2000/78).

SDEU dospél k zavéru, Ze némecka pravni dprava skute¢né v rozporu
se smérnici 2000/78 byla a uzavtel, Ze odporujici ustanoveni prislusného
pravniho piedpisu nema byt pouzito, a to ani ve sporu mezi jednotlivci.
Sviij zavér vsak SDEU neopiel primarné o ustanoveni dané smérnice, ale
o skutecCnost, zZe zakaz diskriminace z divodu véku musi byt povazovan
za ,obecnou zdsadu prdva Spolecenstvi.“?5 Tento rozsudek se stal predmé-
tem fady odbornych debat a kritiky, a to pravé z divodu, Ze poprvé pri-
pustil moZnost zaméstnanci domahat se narokd vyplyvajicich z chybné
transponované smeérnice i proti soukromopravnim zameéstnavateltim.26

V nasledujicich témér péti letech se SDEU zdrzel dalsich podobnych
vykladd, a to az do rozhodnuti ve véci Kiiciikdeveci.2” Tento spor se opét
tykal otazky diskriminace z diivodu véku a potencidlniho nesouladu né-
meckého pravniho predpisu se smérnici 2000/78. SDEU v ramci tohoto
rozhodnuti nejprve zopakoval zasadu zdkazu primého horizontalniho
ucinku smérnic,?8 nasledné se vsak vyslovné prihlasil k zavérim uciné-

22 Case of Werner Mangold v. Riidiger Helm [2005-11-22]. Judgement of the Court of Justice
of the European Union, 2005, C-144/04.

23 Council Directive 1999/70/EC of 28 June 1999 concerning the Framework Agreement on
Fixed-term Work Concluded by ETUC, UNICE and CEEP. O] ECL 175, 1999-07-10, s. 43-48.
24 Council Directive 2000/78/EC of 27 November 2000 establishing a General Framework for

Equal Treatment in Employment and Occupation. O] EC L 303, 2000-12-02, s. 16-22.

25 Case of Werner Mangold v. Riidiger Helm [2005-11-22]. Judgement of the Court of Justice
of the European Union, 2005, C-144/04, bod 75 - 78.

26 Viz napt. RIESENHUBER, K. European Employment Law: A Systematic Exposition. 2™ ed.
Cambridge: Intersentia, 2021, s.409-411. Ius Communitatis, vol. 4. ISBN 978-1-83970-
151-1.

27 Case of Seda Kiictikdeveci v. Swedex GmbH & Co. KG [2010-01-19]. Judgement of the Court
of Justice of the European Union, 2010, C-555/07.

28 Case of Seda Kiictikdeveci v. Swedex GmbH & Co. KG [2010-01-19]. Judgement of the Court
of Justice of the European Union, 2010, C-555/07, bod 46.
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nym ve véci Mangold, kdyZ dovodil, Ze vnitrostatni soud nesmi pouZit
ustanoveni vnitrostatniho prava, které je v rozporu se zadsadou rovného
zachazeni z dGvodu véku, a to ani ve sporu mezi jednotlivci. SDEU dale
uzaviel, Ze vnitrostatni soud ma takto postupovat, aniz by nutné musel
nejprve zadat SDEU o vyklad daného ustanoveni, nebot poloZeni pied-
bézné otazky je pouze moznosti, nikoli povinnosti.2?

Odborné komentare reagujici na tento rozsudek dovozovaly, Ze timto
zjevné dochazi k vytvoreni zvlastni kategorie smérnic, které provadéji
obecné zasady unijniho prava a u nichZ je proto piimy horizontalni uci-
nek mozny a otazkou je, jak tyto smérnice rozpoznat. V mezidobi v roce
2009 navic vstoupila v platnost Listina EU, piicemz bylo (zcela spravné)
dovozovano, Ze se Listina EU pravdépodobné stane ,hlavnim referencnim
katalogem” pro urceni smérnic, u kterych bude p¥imy horizontaln{ ac¢inek
potvrzen.30

SDEU se v nasledujicich letech v oblasti zdkazu diskriminace skutec-
né vydal timto smérem. Poprvé se tak stalo vroce 2016, kdyzZ ve véci
Dansk Industri3! potvrdil primy Ucinek zakazu diskriminace z diivodu vé-
ku dle smérnice 2000/78 jakoZto obecnou zdsadu unijnfho prava nové
vyplyvajici z ¢lanku 21 odst. 1 Listiny EU.

Dalsf{ z linie antidiskrimina¢ni pracovnépravni judikatury bylo hojné
diskutované rozhodnuti z roku 2018 ve véci Egenberger.32 V tomto pfri-
padu némecké pravni piredpisy umoznovaly cirkvim urcit si v zdsadé au-
tonomné pravidla pro prijimani zaméstnancd, respektive pozadovat pri-
slusnost kdané cirkvi jako podminku pro ptijeti do zaméstnani, plny
soudni ptezkum takovych pravidel nebyl moZny.33 Tato logika vychazela
z ¢lanku 4 odst. 2 smérnice 2000/78.

29 Case of Seda Kiiciikdeveci v. Swedex GmbH & Co. KG [2010-01-19]. Judgement of the Court
of Justice of the European Union, 2010, C-555/07, body 51 - 56.

30 SLOSARCIK, 1. Expanze doktriny piimého t¢inku smérnic: kauza Kiiciikkdeveci. Jurispru-
dence. 2010, roc. 19, €. 2, s. 32-38. ISSN 1212-9909.

31 Case of Dansk Industri (DI), Acting on Behalf of Ajos A/S v. Estate of Karsten Eigil Rasmus-
sen [2016-04-19]. Judgement of the Court of Justice of the European Union, 2016, C-
441/14.

32 Case of Vera Egenberger v. Evangelisches Werk fiir Diakonie und Entwicklung e.V. [2018-
04-17]. Judgement of the Court of Justice of the European Union, 2018, C-414/16.

33 Toto ustanoveni vyslovné stanovi moznost ¢lenskych stati zachovat vnitrostatni piedpi-
sy umoznujici rozdilné zachazeni na zakladé nabozenského vyznani ¢i viry, pokud z po-
vahy doty¢nych pracovnich ¢innosti nebo podminek vykonu prace vyplyva, Ze vyznani ¢i
vira predstavuji podstatny, legitimni a odiivodnény profesni pozadavek se zietelem k eti-
ce organizace.
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SDEU v prvé radé dovodil, Ze zakaz diskriminace na zakladé nabo-
Zenského vyznani ¢i viry tak, jak je uveden ve smérnici 2000/78, konkre-
tizuje obecnou zasadu zakazu diskriminace zakotvenou v ¢lanku 21 Lis-
tiny EU.3* SDEU vsak soucasné vtahl do hry dalsi ustanoveni Listiny EU,
asice ¢lanek 47, ktery zakotvuje pravo jednotlivci na uc¢innou soudni
ochranu prav, ktera pro jednotlivce vyplyvaji z unijniho prava.35> SDEU
pak uzavtel, Ze rozhodnuti cirkve o zamitnuti Zadosti o pracovni misto
s odiivodnénim, Ze naboZenské vyznani predstavuje odiivodnény profes-
nf pozadavek, musi podléhat soudnimu prezkumu. Soud ma proto upustit
od pouziti jakéhokoli odporujiciho vnitrostatniho ustanoveni, ato ive
sporech mezi jednotlivci.

SDEU tedy vtomto rozhodnuti nejenze deklaroval piimy ucinek
¢lanku 21 odst. 1 Listiny EU s ohledem na zakaz diskriminace z divodu
nabozenského vyzndni Ci viry, ale soucasné potvrdil ptimy ucinek ¢lanku
47 Listiny EU zakotvujiciho pravo na soudni ochranu.

Relativné kratce po vyneseni rozsudku ve véci Egenberger posuzoval
SDEU dalsi piipad tykajici se diskriminace z divodu naboZenského vy-
znani ¢i viry. Jednalo se o piipad Cresco.3¢ SDEU v tomto pripadé dovodil,
Ze rakouska pravni uprava, dle které prislusel prislusnikiim Cctyi zako-
nem stanovenych cirkvi zvlastni ptiplatek za praci na Velky patek, pted-
stavuje piimou diskriminaci z diivodu naboZenského vyznani ve smyslu
Smérnice 2000/78 a téZ ¢lanku 21 odst. 1 Listiny EU.37

Tento pripad je zajimavy zejména proto, Ze pro zodpovézeni otazky,
zda danému zaméstnanci, ktery nebyl clenem jedné ze ¢ty¥ cirkvi, prislusi
narok na priplatek za Velky patek, nepostacovalo dovodit, Ze se nepouzije
vnitrostatni pravni tprava. Pokud by se totiZ zvlastni pravidlo o praci na
Velky patek pouze nepouzilo, nemél by na priplatek narok nikdo. SDEU
dovodil, Ze za této situace ma byt prijat vyklad, Ze zaméstnanci neprislu-
Sejicimu k jedné ze Ctyr cirkvi ma byt predmétny priplatek priznan, a to
i ze strany soukromopravniho zaméstnavatele (minimalné do doby, nez
bude diskrimina¢ni pravidlo z rakouského zakona odstranéno). Soukro-

34 Case of Vera Egenberger v. Evangelisches Werk fiir Diakonie und Entwicklung e.V. [2018-
04-17]. Judgement of the Court of Justice of the European Union, 2018, C-414/16, bod 47.

35 Case of Vera Egenberger v. Evangelisches Werk fiir Diakonie und Entwicklung e.V. [2018-
04-17]. Judgement of the Court of Justice of the European Union, 2018, C-414/16, bod 49.

36 Case of Cresco Investigation GmbH v. Markus Achatzi [2019-01-22]. Judgement of the
Court of Justice of the European Union, 2019, C-193/17.

37 Case of Cresco Investigation GmbH v. Markus Achatzi [2019-01-22]. Judgement of the
Court of Justice of the European Union, 2019, C-193/17, bod 76.
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mopravnimu zaméstnavateli tak bylo v podstaté uloZeno, aby zaplatil
svym zaméstnancim priplatek, jehoZ vyplatu vnitrostatni pravni uprava
nepozadovala. Proti dovozeni pfimého horizontdlniho Ucinku v tomto
pripadé se pomérné radikalné vymezil generdlni advokat Bobek ve svém
stanovisku.38 Celé stanovisko generalniho advokata je zajimavou cetbou
aje z néj, dle naseho nazoru, citit snaha zabranit dalsimu rozsirovani ju-
dikatury prolamujici zdkaz pfimého horizontalniho t¢inku smérnic. Na-
slednd judikatura SDEU se vSak nakonec ubira jinym smérem.

Co se tyce oblasti zakazu diskriminace, 1ze tedy uzavrit, Ze pripadna
nedostatecna transpozice evropskych smérnic mize jit bezpochyby k tizi
soukromopravnich zaméstnavateld. Clanek 21 odst. 1 Listiny EU p¥itom
zahrnuje zadkaz diskriminace zaloZené na celém spektru diskriminacnich
divodd, pricemz jejich vycet je zjevné demonstrativni. V aktudlnim pri-
padu K. L. se generalni advokat Pitruzzella ve svém stanovisku nicméné
vyslovil pro restriktivnéjsi pristup pti interpretaci ¢lanku 21 odst. 1 Lis-
tiny EU a jeho horizontalniho uc¢inku s ohledem na diskriminac¢ni diivody
vném uvedené. Dle ndzoru generalniho advokata by tyto divody mély
byt omezeny na diivody zasahujici do lidské dtistojnosti.3® OvSsem SDEU
se ve svém rozhodnuti ve véci K. L. k tomuto argumentu viibec nevyjadril
a nékteri autori dokonce dovozuji, Ze diivodem tohoto ,,vymlc¢eni“ mohou
byt i neshody k této otazce panujici v rdmci Velkého senatu SDEU.40

Pravo na informovani a projednani (¢lanek 27 Listiny EU)

Jesté pred prijetim vySe uvedenych rozhodnuti SDEU na zacatku roku
2014 rozhodoval ve véci moZzného primého ucinku ¢lanku 27 Listiny EU
stanovujictho pravo na informovani a projednani ve véci AMS.4! Otazka
primé aplikace tohoto ¢lanku vyvstala v souvislosti s francouzskym za-
konikem prace a povinnosti zvolit zastupce zaméstnancii u zameéstnava-

38 Case of Cresco Investigation GmbH v. Markus Achatzi [2018-07-25]. Opinion of Advocate
General Bobek, 2018, C-193/17, body 139 - 196.

39 Case of K. L. v. X sp. z 0.0. [2023-03-30]. Opinion of Advocate General Pitruzzella, 2023, C-
715/20, body 71 - 80.

40 UNSELD, Ch. Effektiver Rechtsschutz jenseits von effet utile? - Art. 47 GRCh starkt den
Zugang zum Recht. Europdische Zeitschrift fiir Wirtschaftsrecht. 2024, Jg. 35, Nr. 12, s. 558.
ISSN 0937-7204.

41 Case of Association de médiation sociale v. Union locale des syndicats CGT and Others
[2014-01-15]. Judgement of the Court of Justice of the European Union, 2014, C-176/12.
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tele pri urcitém poctu zameéstnanci dle smérnice 2002/14/ES,*2 (dale jen
»Smérnice 2002/14).

V tomto pripadu SDEU doSel k zavéru, Ze jelikoZ ¢lanek 27 Listiny EU
stanovi, Ze zameéstnancim musi mit zaru¢eno pravo na informovani
a projednavani v pripadech a za podminek, které stanovi pravo Unie a vni-
trostdtni prdvni predpisy a zvyklosti,” aby mél tento ¢lanek plny ucinek,
musi byt upfesnén ustanovenimi unijniho nebo vnitrostatniho prava.
Timto se ma ¢lanek 27 Listiny EU zasadné odliSovat od ¢lanku 21 odst. 1
Listiny EU diskutovaném v p¥ipadu Kiiciikdeveci.*3 Clanku 27 Listiny EU
se tedy dle SDEU nelze ve sporu mezi jednotlivci dovolavat.

Odtivodnéni rozsudku je velmi stru¢né a nékteré komentare jej ozna-
Cuji za nedostatecné.** Naopak, stanovisko generalniho advokata Villalé-
na vtéto véci zahrnuje nékolikastrankovou analyzu rozlisujici ,prava“
a ,zasady" dle Listiny EU.%5 Toto rozliSovani jednotlivych ustanoveni Lis-
tiny EU ma dle odborné literatury vést k zavéru, Ze ,prava“ v principu ne-
vyzaduji blizsi konkretizaci a jednotlivec se jich tak mize dovolavat, nao-
pak, pokud jde o ,zasady”, ty tento ucCinek nemaji.#¢ Toto rozhodnuti po-
chopitelné nastolilo otazku, jaka ustanoveni Listiny EU je tfeba povaZo-
vat za prava a jaka jen za zasady.

42 Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 es-
tablishing a General Framework for Informing and Consulting Employees in the European
Community - Joint Declaration of the European Parliament, the Council and the Commission
on Employee Representation. O] EC L 80, 2002-03-23, s. 29-34.

43 Case of Association de médiation sociale v. Union locale des syndicats CGT and Others
[2014-01-15]. Judgement of the Court of Justice of the European Union, 2014, C-176/12,
body 44 - 47.

44 FRANTZIOU, E. Case C-176/12 Association de Médiation Sociale: Some Reflections on the
Horizontal Effect of the Charter and the Reach of Fundamental Employment Rights in the
European Union. European Constitutional Law Review [online]. 2014, vol. 10, no. 2, s. 332-
348 [cit. 2025-02-18]. ISSN 1744-5515. Dostupné z: https://doi.org/10.1017 /515740196
14001205.

45 Case of Association de médiation sociale v. Union locale des syndicats CGT and Others
[2013-07-18]. Opinion of Advocate General Cruz Villalon, 2013, C-176/12, bod 34 a nasl.

46 MUIR, E. The Horizontal Effects of Charter Rights Given Expression to in EU Legislation,
from Mangold to Bauer. Review of European Administrative Law [online]. 2019, vol. 12,
no. 2, s. 202 [cit. 2025-02-18]. ISSN 1874-7973. Dostupné z: https://doi.org/10.7590/18
7479819x15840066091312; BARNARD, C. Are Social ‘Rights’ Rights?. European Labour
Law Journal [online]. 2020, vol. 11, no. 4, s. 351-363 [cit. 2025-02-18]. ISSN 2399-5556.
Dostupné z: https://doi.org/10.1177/2031952520905382; a BOBEK, M., P. BRIZA aP.
HUBKOVA. Vnitrostdtni aplikace prdva Evropské unie. 2.vyd. Praha: C. H. Beck, 2022,
s.423-424. ISBN 978-80-7400-896-2.
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Dovolena (¢lanek 31 odst. 2 Listiny EU)

Dal$im zdkladnim pravem dle Listiny EU spadajicim do pracovnépravni
oblasti, u kterého SDEU dovodil primy horizontalni Gcinek, je pravo na
dovolenou dle ¢lanku 31 odst. 2 Listiny EU. Tento ¢lanek zni nasledovné:
LKazdy pracovnik md prdvo na stanoveni maximdlni pripustné pracovni
doby, na dennfi a tydenni odpocinek a na kaZdorocni placenou dovolenou.”

Stalo se tak v c¢asto komentovanych rozsudcich Max-Planck-Gessel-
schaft*” a Bauer a Willmeroth,*8 které SDEU vydal na konci roku 2018.
Nelze se pritom divit, Ze tato rozhodnuti zplisobila mezi odbornou veftej-
nosti znacné pozdvizeni,*® mimo jiné také s ohledem na skutecnost, Ze
moznym uplatnénim naroki na dovolenou mezi soukromopravnimi sub-
jekty se SDEU zabyval jiz dfive v ptipadu Fenoll.5° V této véci SDEU tuto
variantu odmitl pouze s konstatovanim, Ze dany ptipad spadal ¢asové do
obdobi pred dcinnosti Listiny EU.5! V nékterych starSich publikacich se
dokonce pravo na dovolenou uvadi jako typicky priklad ,zasady”, u které
(na rozdil od zakazu diskriminace) dovozeni pfimého ucinku pravdépo-
dobné nehrozi.52

V ptipadech Max-Planck-Gesselschaft a Bauer a Willmeroth byla sou-
dy posuzovdna némeckad pravni dprava, kterd za urcitych podminek
umoznovala ztratu naroku na dovolenou. V pripadé Max-Planck-Gessel-
schaft némecky predpis umoznoval pozbyti naroku na dovolenou, pokud
zaméstnanec nepozadal o dovolenou vcas, zatimco ve véci Bauer a Will-
meroth nebylo dédicim po smrti zaméstnance pfiznano pravo na financ-

47 Case of Max-Planck-Gesellschaft zur Férderung der Wissenschaften e.V. v. Tetsuji Shimizu
[2018-11-06]. Judgement of the Court of Justice of the European Union, 2018, C-684/16.

48 Case of Stadt Wuppertal v. Maria Elisabeth Bauer and Volker Willmeroth v. Martina Bros-
sonn [2018-11-06]. Judgement of the Court of Justice of the European Union, 2018, C-
569/16 a C-570/16.

49 Viz napt. MUIR, E. The Horizontal Effects of Charter Rights Given Expression to in EU Leg-
islation, from Mangold to Bauer. Review of European Administrative Law [online]. 2019,
vol. 12, no. 2, s. 200 a nasl. [cit. 2025-02-18]. ISSN 1874-7973. Dostupné z: https://doi.
org/10.7590/187479819x15840066091312.

50 Case of Gérard Fenoll v. Centre d’aide par le travail “La Jouvene” and Association de parents
et d’amis de personnes handicapées mentales (APEI) d’Avignon [2015-03-26]. Judgement of
the Court of Justice of the European Union, 2015, C-316/13.

51 Case of Gérard Fenoll v. Centre d’aide par le travail “La Jouvene” and Association de parents
et d’amis de personnes handicapées mentales (APEI) d’Avignon [2015-03-26]. Judgement of
the Court of Justice of the European Union, 2015, C-316/13, body 44 - 49.

52Viz napi. LOURENCO, L. Religion, Discrimination and the EU General Principles’ Gospel:
Egenberger. Common Market Law Review [online]. 2019, vol. 56, no. 1, s. 193-208 [cit.
2025-02-18]. ISSN 1875-8320. Dostupné z: https://doi.org/10.54648/cola2019008.
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ni kompenzaci za nevyCerpanou dovolenou. Zameéstnanci se v obou
kauzach snazili prokazat, Ze némecka pravni tprava je v rozporu s ¢lan-
kem 7 smérnice 2003/8853 a ¢lankem 31 odst. 2 Listiny EU.

SDEU v téchto pripadech dovodil, Ze pravo na dovolenou dle Listiny
EU se odliSuje od prava na informovani a projednani dle ¢lanku 27 Listi-
ny EU posuzované ve vySe citované véci AMS, jelikoZ clanek 31 odst. 2
Listiny EU neodkazuje na své uplatnéni za ,podminek, které stanovi prdvo
Unie a vnitrostdtni prdvni predpisy a zvyklosti“. Clanek 31 odst. 2 Listiny
EU tak na rozdil od ¢lanku 27 zakotvuje ,pravo“, které nevyzaduje dalsi
konkretizaci.5* Nutno Fici, Ze toto odlivodnéni se jevi jako pomérné
zvlastni, protoze ¢lanek 31 odst. 2 Listiny EU sice stanovi narok na kaz-
doro¢ni placenou dovolenou, ale uz viibec nestanovi minimalni rozsah 4
tydnt v roce ani dalsi podminky jako moznost proplaceni pii skonceni
pracovniho poméru. Tyto dal$i podminky jsou stanoveny aZ ve smérnici
2003/88.55

Pracovni doba a doby odpoc¢inku (¢lanek 31 odst. 2 Listiny EU)

Clanek 31 odst. 2 Listiny EU zakotvuje vedle prava na kazdoroéni place-
nou dovolenou také pravo ,na stanoveni maximdini pripustné pracovni
doby, na denni a tydenni odpocinek.” Konkrétni limity pro oblast pracovni
doby a dob odpocinku jsou pak stanoveny opét ve smérnici 2003 /88.

Ve véci CCO05% z kvétna 2019 SDEU dovodil, Ze narok kazdého pra-
covnika na stanoveni maximalni tydenni a denni pracovni doby a dob
odpocinkuy, jak je uvedeny v ¢lanku 31 odst. 2 Listiny EU, je tfeba povaZo-

53 Clanek 7 smérnice 2003/88 zni nasledovné: ,1. Clenské stdty ptijmou nezbytnd opatient,
aby mél kazdy pracovnik ndrok na placenou dovolenou za kalenddrni rok v trvdni nejméné
Ctyr tydnii v souladu s podminkami pro ziskdni a prizndvdni této dovolené stanovenymi vni-
trostdtnimi prdvnimi predpisy nebo zvyklostmi. 2. Minimdini dobu placené dovolené za ka-
lenddrini rok nelze nahradit finanéni ndhradou, svyjimkou pripadii ukonceni pracovniho
poméru.”

54 Case of Stadt Wuppertal v. Maria Elisabeth Bauer and Volker Willmeroth v. Martina Bros-
sonn [2018-11-06]. Judgement of the Court of Justice of the European Union, 2018, C-
569/16 a C-570/16, body 83 - 92.

55Viz napt. SCHLACHTER, M. Drittwirkung von Grundrechten der EU-Grundrechtecharta.
Zeitschrift fiir europdisches Sozial- und Arbeitsrecht [online]. 2019, Jg. 18, Nr. 2, s. 57 [cit.
2025-02-18]. ISSN 1868-7938. Dostupné z: https://doi.org/10.37307/j.1868-7938.2019.
02.04 nebo BOBEK, M., P. BRiZA a P. HUBKOVA. Vnitrostdtni aplikace prdva Evropské unie.
2.vyd. Praha: C. H. Beck, 2022, s. 286-287. ISBN 978-80-7400-896-2.

56 Case of Federacion de Servicios de Comisiones Obreras (CCOO) v. Deutsche Bank SAE [2019-
05-14]. Judgement of the Court of Justice of the European Union, 2019, C-55/18.
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vat za zakladni zadsadu socidlnitho prava Unie (obdobné jako dovolenou).
Ptislusné ¢lanky smérnice 2003 /88 tuto zadsadu pak konkretizuji.>?

SDEU se tedy v tomto pripadé nezaobiral otdzkou primého horizon-
talniho uc¢inku pravidel maximalni pracovni doby a dob odpocinku dle
smérnice 2003/88, respektive ¢lanku 31 odst. 2 Listiny EU. Nicméné zce-
la jasné oznacil tato prava jako zakladni zdsadu socidlniho prava Unie
(obdobné jako dovolenou). K témto zavértim se SDEU konstantné hlasi
i ve své pozdéjsi judikatuie v oblasti pracovni doby.>8 Lze se proto shod-
nout s nazorem, Ze v pripadném soudnim sporu mezi soukromopravnimi
subjekty by v pripadé pravidel tykajicich se maximalni pracovni doby
a minimalnich dob odpocinku primy horizontalni Ucinek taktéz pravde-
podobné dovozen byl.5° To miZe byt pomérné dilezité iz pohledu Ces-
kého prava, kdyZ moZny nesoulad ¢eské pravni dpravy v oblasti pracovni
doby se smérnici 2003 /88 a navazujici judikaturou SDEU byva v odborné
literatuf'e opakované diskutovan.c®

Pravo na uc¢innou pravni ochranu a spravedlivy proces (¢lanek 47
Listiny EU)

Jak uvedeno vySe, jiz v pripadu Egenberger, SDEU zalozil ¢aste¢né své
odtvodnéni o primém ucinku zakazu diskriminace na zakladé nabozen-

57 Case of Federacién de Servicios de Comisiones Obreras (CCOO) v. Deutsche Bank SAE [2019-
05-14]. Judgement of the Court of Justice of the European Union, 2019, C-55/18, bo-
dy 29 - 32.

58 Viz napt. Case of IH v. MAV-START Vastiti Személyszdllité Zrt. [2023-03-02]. Judgement of
the Court of Justice of the European Union, 2023, C-477/21, bod 30 a nasl,, Case of D. J. v.
Radiotelevizija Slovenija [2021-03-09]. Judgement of the Court of Justice of the European
Union, 2021, C-344/19, body 26 - 27; a Case of Academia de Studii Economice din Bucu-
resti v. Organismul Intermediar pentru Programul Operational Capital Uman - Ministerul
Educatiei Nationale [2021-03-17]. Judgement of the Court of Justice of the European Uni-
on, 2021, C-585/19, body 36 - 37.

59 GALLNER, I. Richtlinie 2003/88/EG des Europdischen Parlaments und des Rates vom 4.
November 2003 iiber bestimmte Aspekte der Arbeitszeitgestaltung. In: M. FRANZEN, L
GALLNER a H. OETKER, Hrsg. Kommentar zum europdischen Arbeitsrecht. 5. Aufl. Miin-
chen: C. H. Beck, 2024, s. 1553. ISBN 978-3-406-79377-6; a Case of Federacion de Servicios
de Comisiones Obreras (CCOO) v. Deutsche Bank SAE [2019-01-31]. Opinion of Advocate
General Pitruzzella, 2019, C-55/18, body 93 - 96.

60 Viz nap¥. RANDLOVA, N. a V. KALINA. Zhodnoceni rozporu zikoniku prace a ¢eské pra-
covnépravni judikatury s pravem EU ajudikaturou Soudniho dvora EU. Prdce a mzda.
2023, rot. 71, & 3, s. 29-42. ISSN 0032-6208 nebo VACHA, J.aN. RANDLOVA. Vice pracov-
népravnich vztahd zaméstnance u stejného zaméstnavatele: rozsudek Nejvyssiho soudu
v rozporu se zavéry Soudniho dvora EU. Prdce a mzda. 2023, ro¢. 71, ¢.7-8, s.7. ISSN
0032-6208.
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ského vyznani ¢i viry dle smérnice 2000/78 na ¢lanku 47 Listiny EU. Ten-
to €lanek zakotvuje pravo na ucinnou pravni ochranu a spravedlivy pro-
ces. Je vSak tfeba znovu zopakovat, Ze ve véci Egenberger SDEU na ¢lanek
47 Listiny EU odkazal v kombinaci s ¢clankem 21 Listiny EU a soucasné
téz s predmétnou smérnici 2000/78, pricemz argumentace ¢lankem 47
byla chapana spise jen jako podptirna.et

Na zacatku roku 2024 vydal SDEU dalS{ pracovnépravni rozsudek ve
véci K. L., ve kterém ptrimy horizontalni uc¢inek prava vyplyvajicitho ze
smérnice opét opira o ¢lanek 47 Listiny EU. V predmétném sporu se do-
mahal po svém soukromopravnim zameéstnavateli polsky zaméstnanec
nahrady Skody z divodu nezakonného propusténi, které spatioval mimo
jiné v tom, Ze jeho pracovni pomér zaloZeny na dobu urcitou byl rozvazan
vypovédi bez uvedeni divodu (pred uplynutim sjednané doby urcité).
Polska pravni uprava tento postup u zaméstnancli zaméstnanych na do-
bu urcitou umoziovala.

Zameéstnanec argumentoval tim, Ze polska pravni uprava je diskrimi-
nac¢ni vici zameéstnancim pracujicim na dobu urcitou s odkazem na
ustanoveni 4 odst. 1 rdmcové dohody o pracovnich pomérech na dobu
urcitou provedené smérnici 1999/70. Toto ustanoveni ramcové dohody
nadepsané jako ,Zasada zakazu diskriminace“ zakazuje méné ptiznivé
zachazeni se zaméstnanci v pracovnim poméru na dobu urcitou.

Polsky soud se dale dotazal, zda se 1ze tohoto ustanoveni ve vazbé na
zakaz diskriminace dle ¢lanku 21 Listiny EU dovolavat ve sporu mezi
jednotlivci. V rdmci své predbézné otazky také polsky soud poukazal na
¢lanek 30 Listiny EU, ktery stanovi pravo na ochranu pied neopravné-
nym propusténim. SDEU nejprve uvedl, aniZ by poskytnul blizsi odtivod-
néni, Ze povazuje za nutné tuto otazku preformulovat s tim, Ze o vykladu
¢lanku 21 Listiny EU neni nutné rozhodovat.62 Aplikaci ¢lanku 30 Listiny
EU se SDEU taktéz nezabyval. Pristup SDEU se vyrazné odliSuje od stano-
viska generalniho advokata Pitruzzely, ktery se, naopak, s nemoZnosti
pouZiti obou ustanoveni Listiny EU podrobné vypotadal. V ptipadé ¢lan-
ku 30 Listiny EU generalni advokat uvedl, Ze ustanoveni 4 ramcové do-
hody nepredstavuje provedeni ¢lanku 30 Listiny EU aani Zadné jiné

61 MUIR, E. The Horizontal Effects of Charter Rights Given Expression to in EU Legislation,
from Mangold to Bauer. Review of European Administrative Law [online]. 2019, vol. 12,
no. 2, s. 208 [cit. 2025-02-18]. ISSN 1874-7973. Dostupné z: https://doi.org/10.7590/18
7479819x15840066091312.

62 Case of K. L. v. X sp. z 0.0. [2024-02-20]. Judgement of the Court of Justice of the European
Union, 2024, C-715/20, bod 32.
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ustanoveni unijniho sekundarniho prava neupravuje povinnost uvést di-
vody soucasné s vypovédi. Toto pravidlo proto nelze ze znéni ¢lanku 30
Listiny EU dovodit.63

Je pozoruhodné, Ze v rozhodnuti SDEU Zadné podrobné odtvodnéni
v tomto ohledu nezazniva. Neni tak s podivem, Ze odborna literatura rea-
guje na toto nové rozhodnuti se zna¢nymi rozpaky.o*

Nasledné dosSel SDEU kzavéru, Ze polskd pravni uprava skutecné
predstavuje rozdilné zachazeni ve smyslu predmétného ustanoveni 4
ramcové dohody, jelikoz zaméstnanec na dobu urcitou je pripraven o du-
lezité informace pro posouzeni, zda je jeho propusténi legitimni a zda véc
ptipadné predloZi soudu. Toto rozdilné zachazeni pfitom nelze objektiv-
né odlvodnit.6> Soucasné s odkazem na svoji predchozi judikaturu SDEU
potvrdil, Ze ustanoveni 4 rdmcové dohody je dostate¢né bezpodminecné
a presné a jednotlivec se ho tak mtize dovolavat vici statu.66

SDEU dale dospél k zavéru, Ze rozdilné zachazeni zasahuje do za-
kladniho prava na uc¢innou pravni ochranu zakotveného v ¢lanku 47 Lis-
tiny EU, jelikoZ zaméstnanec v pracovnim poméru na dobu urcitou je
zbaven moznosti pfedem posoudit, zda podat Zalobu proti rozhodnuti
o ukonceni jeho pracovni smlouvy ¢i napadnout diivody tohoto ukonceni.
Odkazem na rozhodnuti ve véci Egenberger pak SDEU uzavrel, Ze vnitro-
statni soud ma upustit od pouziti odporujiciho vnitrostatniho ustanoveni,
atoive sporu mezi jednotlivci.6?

SDEU tedy prolomil zidkaz ptimého horizontalniho uc¢inku smérnice
pouze odkazem na ¢lanek 47 Listiny EU, aniZ by pfedmétné ustanoveni 4
ramcové dohody ptedstavovalo poruseni jiného zadkladniho prava dle Lis-
tiny EU. Vtomto ohledu se pripad K. L. zasadné odliSuje od piipadu

63 Case of K. L. v. X sp. z 0.0. [2023-03-30]. Opinion of Advocate General Pitruzzella, 2023, C-
715/20, body 92 - 96.

64 UNSELD, Ch. Effektiver Rechtsschutz jenseits von effet utile? - Art. 47 GRCh starkt den
Zugang zum Recht. Europdische Zeitschrift fiir Wirtschaftsrecht. 2024, Jg. 35, Nr. 12, s. 558.
ISSN 0937-7204; a CECCHETT]I, L. Something New under the Sun: The Direct Effect of Di-
rectives Plus Article 47 Charter in Horizontal Situations in the K. L. Judgment. Quaderni
AISDUE [online]. 2024, n. 1, s.297-309 [cit. 2025-02-18]. ISSN 2975-2698. Dostupné z:
https://www.aisdue.eu/rivista-quaderni-aisdue-fasc-n-1-2024/.

65 Case of K. L. v. X sp. z 0.0. [2024-02-20]. Judgement of the Court of Justice of the European
Union, 2024, C-715/20, body 51 - 67.

66 Case of K. L. v. X sp. z 0.0. [2024-02-20]. Judgement of the Court of Justice of the European
Union, 2024, C-715/20, bod 75.

67 Case of K. L. v. X sp. z 0.0. [2024-02-20]. Judgement of the Court of Justice of the European
Union, 2024, C-715/20, body 78 - 82.
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Egenberger, pticemzZ i generalni advokat Pitruzzella ve svém stanovisku
doSel k opacnému zavéru, ktery moznost aplikace ¢lanku 47 Listiny EU
vyloucil pravé z diivodu, Ze neexistovalo spojeni s jinym pravem dle Lis-
tiny EU.%8 Je pozoruhodné, Ze vsamotném rozsudku zadné podrobné
odivodnéni v tomto ohledu nezazniva.?

Z praktického pohledu je pak zejména otazkou, nakolik bude SDEU
v logice upieni prava na soudni ochranu dle ¢lanku 47 Listiny EU v pra-
covnépravnich sporech v budoucnu pokracovat a pométovat tak ustano-
veni vnitrostatnich pracovnépravnich piedpist optikou soudni vymaha-
telnosti prav zameéstnanct vyplyvajicich ze smérnic. Jiz v minulosti byl
¢lanek 47 Listiny EU oznacovan nékterymi autory jako ¢lanek majici ,ra-
dikalni potencial“ s ohledem na moZny pifimy horizontalni cinek v pra-
covnépravni oblasti, ovSem i tyto ivahy smétrovaly spiSe ke kombinaci
tohoto ¢lanku s porusenim jinych prav zarucenych Listinou EU.70

V Ceském kontextu se pak v této souvislosti nabizi ivaha o moZnosti
uzakonéni rozvazani pracovniho poméru vypovédi bez uvedeni diivodu,
ktera je aktualné diskutovana v souvislosti s projednavanou tzv. flexibilni
novelou zadkoniku prace.’! Jak uvedeno vyse, pravo EU obecné nezakazuje
¢lenskym statim pravni Upravu umoznujici vypovézeni pracovniho po-
méru bez udani diivodu a tato problematika spada mimo aplika¢ni ramec
prava EU. Proto se nelze ani odvolavat na c¢lanek 30 Listiny EU, jak taktéz
podrobné popsal generalni advokat ve svém stanovisku véci K. L., ajak
ostatné ani SDEU v tomto piipadu nezpochybnil.

Pripad K. L. vSak nastoluje otazku, zda by pripadna vypovéd bez
uvedeni divodu nepohotela z diivodu, Ze zaméstnanci neumoznuje efek-

68 Case of K. L. v. X sp. z 0.0. [2023-03-30]. Opinion of Advocate General Pitruzzella, 2023, C-
715/20, body 97 - 101.

69 UNSELD, Ch. Effektiver Rechtsschutz jenseits von effet utile? - Art. 47 GRCh stirkt den
Zugang zum Recht. Europdische Zeitschrift fiir Wirtschaftsrecht. 2024, Jg. 35, Nr. 12, s. 558.
ISSN 0937-7204; a CECCHETTI, L. Something New under the Sun: The Direct Effect of Di-
rectives Plus Article 47 Charter in Horizontal Situations in the K. L. Judgment. Quaderni
AISDUE [online]. 2024, n. 1, s.297-309 [cit. 2025-02-18]. ISSN 2975-2698. Dostupné z:
https://www.aisdue.eu/rivista-quaderni-aisdue-fasc-n-1-2024/.

70 ADAMS-PRASSL, J. Article 47 CFR and the Effective Enforcement of EU Labour Law: Teeth
for Paper Tigers?. European Labour Law Journal [online]. 2020, vol. 11, no. 4, s. 397-398
[cit. 2025-02-18]. ISSN 2399-5556. Dostupné z: https://doi.org/10.1177/203195252090
5383.

71 Pozménovaci navrhy k snémovnimu tisku ¢. 775. Snémovni tisk 775: Novela zadkona -
zékonik prace - EU. In: Poslaneckd snémovna Parlamentu Ceské republiky [online]. 2024-
08-27 [cit. 2025-02-18]. Dostupné z: https://www.psp.cz/sqw/historie.sqw?0=9&t=775.
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tivni uplatnéni svych prav vyplyvajicich z potencidlné nezakonného du-
vodu ukonceni pracovniho poméru vyplyvajicitho z nékteré smérnice EU.
Za takovy divod lze povaZovat zejména pripady rozvazani pracovniho
pomeéru z nékterého z diskriminac¢nich davodt. V takovém piipadé by-
chom se jiz pohybovali v aplika¢cnim ramci prava EU a v kontextu roz-
hodnuti K. L. by bylo pravdépodobné mozné vyvolat aplikaci piimého
ucinku ¢lanku 47 Listiny EU.

V kazdém ptipadé je vSak tfeba mit na paméti, Ze nékteré evropské
smeérnice vyslovné pozaduji zavedeni povinnosti poskytnout zaméstnanci
odtvodnéni, pokud se domniva, Ze byl propustén z diivodu, Ze se doma-
hal svych prav vyplyvajicich ze smérnice, naptiklad clanek 12 odst. 2
smérnice (EU) 2019/1158 o rovnovaze mezi pracovnim a soukromym
zivotem rodici a pecujicich osob72 nebo ¢lanek 18 odst. 2 smérnice (EU)
2019/1152 o transparentnich a predvidatelnych pracovnich podmin-
kach.”3 Pravé tyto poZadavky se promitly do nové pravni tpravy dohod
o pracich konanych mimo pracovni pomér v § 77 odst. 7 zakoniku prace
ucinného od 1.10. 2023. Ackoli zakonik prace umozinuje rozvazani pra-
covniho poméru u dohod o pracich konanych mimo pracovni pomér bez
divodu, v pripadé moznych divodi vyplyvajicich ze smérnic vyzaduje po
zaméstnavateli poskytnout dodate¢né odtvodnéni. Pokud by se proto
mélo uvazovat o zavedeni vypovédi bez uvedeni divodu, je zfejmé, Ze
minimalné povinnost dodatecného odivodnéni vrozsahu stanoveném
pro dohody by musela byt stanovena i pro vypovéd' z pracovniho pomé-
ru.’+ Zavedeni plosné vypovédi z pracovniho poméru bez pozadavku na
jakékoli odiivodnéni tedy bezpochyby oporu v evropském pravu nema.

Zaver
0d rozhodnuti ve véci Mangold, které poprvé naznacilo mozny prillom do

zasady zakazu piimého horizontalniho Gc¢inku smérnic v pracovnépravni
oblasti, uplynulo jiz témét 20 let. SDEU s urcitymi ptestavkami vydava

72 Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 on
Work-life Balance for Parents and Carers and repealing Council Directive 2010/18/EU.
OJEU L 188,2019-07-12,s. 79-93.

73 Directive (EU) 2019/1152 of the European Parliament and of the Council of 20 June 2019 on
Transparent and Predictable Working Conditions in the European Union. O] EU L 186,
2019-07-11,s. 105-121.

74PICHRT, J. a V. HANZAL. Nékolik poznamek k diskusi na téma ,propusténi zaméstnance
bez udani davodu“. Prdvni rozhledy. 2024, ro¢.32, ¢.9, s.296-301. ISSN 1210-6410;
a STEFKO, M. Vypovéd bez uvedeni diivodu, mozné piiklady inspirace. Prdvni rozhledy.
2024, roc. 32,¢.9,s. 292. ISSN 1210-6410.
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nova rozhodnuti, ve kterych opakované pripousti moznost vynuceni prav
zaméstnancl z fadné neprovedenych smérnic vic¢i soukromopravnim
zaméstnavatelim. Potvrzena pfitom byla v tomto ohledu nejen povinnost
vnitrostatniho soudu nepouzit piipadné rozporné vnitrostatni ustanove-
ni, ale také povinnost soudu rozhodnout tak, Ze zaméstnavatel ma za-
meéstnanci pripadny nesoulad pravni dpravy kompenzovat (pripad Cres-
co).

Pti zpétném pohledu je pritom zajimavé, Ze kazdy novy rozsudek vy-
vola zna¢né akademické debaty, respektive nesouhlasna stanoviska a jevi
se jako do urcité miry ,neocekavany“. Nejinak je tomu i v poslednim roz-
sudku ve véci K. L. zroku 2024, kdy SDEU viibec poprvé zalozil piimy
ucinek smérnice v pracovnépravni oblasti na ustanoveni ¢lanku 47 Listi-
ny EU stanovicim pravo na spravedlivy proces, aniz by soucasné mélo do-
jit k poruseni jiného prava garantovaného Listinou EU. BohuZel, dle na-
Seho nazoru, je dalsi vyvoj judikatury znacné nepredvidatelny, o cemz
svedci i skutecnost, Ze generdlni advokati (jakoZto osoby k této proble-
matice nejpovolanéjsi) v radé vysSe zminovanych rozhodnuti navrhovali
v ramci svych stanovisek SDEU odlisny piistup.

Z praktického pohledu pritom mize pripadnd vynutitelnost radné
neprovedenych smérnic vi¢i soukromopravnim zaméstnavatelim po-
stupné nabyvat vétsiho vyznamu. V Ceské republice si budeme muset na
konkrétni pripad jesté pockat, ale mozna se ho (obdobné jako v Polsku)
dockame. Prilom zakazu piimého horizontalniho Ucinku ovsem zcela
nabourava pravni jistotu, a navic ani zaméstnavatelim nedava v praxi
redlnou moznost piipadnému primému uc¢inku zamezit. Jednak jsou po-
chopitelné evropska pravidla pro béZzné soukromopravni subjekty znac-
né nepiehlednd, respektive neni realné, aby se béZni zaméstnavatelé za-
mysleli nad tim, zda mizZe byt konkrétni znéni ¢eského zakona v rozporu
s evropskou smérnici (respektive Listinou EU). Nelze prilis oCekavat, ze
se zaméstnavatelé pouze za zohlednéni odbornych komentaid aktivné
rozhodnou neaplikovat pripadné rozporné ustanoveni ¢eského pravniho
predpisu.

Soucasné vsak i pro zaméstnance muze byt cesta k uplatnéni svych
prav trnita - v pripadném soudnim sporu musi pocitat s tim, Ze soudy
budou mit spiSe tendenci ridit se platnym Ceskym piedpisem nez dovo-
zovat jeho nesoulad s evropskou pravni Upravou. V pracovnépravnich
sporech spiSe nepredpoklddame, Ze by Cesky soud sam vyhovél Zalobé
zaloZené na rozporu ¢eského predpisu s pravem EU a odhodlal se nepou-
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Zit odporujici ustanoveni, aniz by ptripadné ptedloZil nejprve predbéZznou
otazku k SDEU. Ceské soudy vsak predbézné otazKy v pracovnépravni ob-
lasti témér nepokladaji.’> V piipadé smérnic, které viibec provedeny nej-
sou z diivodu pozdni transpozice, vSéak mohou byt soudy odvaznéjsi. Toto
naznacuje i nedavné rozhodnuti Nejvyssiho spravniho soudu z konce ro-
ku 2024, ve kterém Nejvyssi spravni soud potvrdil predchozi rozsudek
Méstského soudu v Praze ohledné piimého tcinku ochrany zaméstnanci
proti odvetnym opatfenim vyplyvajici ze smérnice (EU) 2019/1937
o ochrané oznamovatel(.”6 Tato smérnice byla v Ceské republice trans-
ponovana se znacnou prodlevou. V daném piipadé byl piimy ucinek na-
mitan vici statu, tedy nedochazelo k prekonani zakazu horizontalniho
primého tucinku, nicméné itak predstavuje rozhodnuti s ohledem na
pifimy ucinek smérnic v pracovnépravni oblasti dilezity signal.

Soucasné je tieba dodat, Ze prvni ptipad Mangold byl pravdépodobné
domluvenou kauzou, ktera méla za cil otestovat némecké soudy a na-
sledné téz SDEU ohledné mozného primého tucinku smérnice ve sporu
mezi jednotlivci. Obdobny piipad se miize objevit i v Ceské republice, po-
kud se pozdni transpozice smérnic stane normou. Lze tedy shrnout, zZe
fadné neprovedené smérnice rozhodné nejsou hrozbou jen pro ,stat".
Soukromopravni zaméstnavatelé, piipadné zastupci odborovych organi-
zaci by si proto méli uvédomit mozné praktické dopady nedostatecné
transpozice evropskych smérnic a pfi svém zapojeni do legislativniho
procesu nebrat ptipadny rozpor s evropskou legislativou na lehkou vahu.
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sky honorar. Rovnako vyhradne bezodplatne sa realizuju v ¢asopise aj
procesy prijimania, posudzovania a publikacie prispevkov. PredloZenie
prispevkov na publikaciu posudzuje redakcia ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA ako prejav vdle autorov, ktorym autori vedome a dobro-
vol'ne stucasne:

4+ prejavujd svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stihlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Prispevky sa prijimaju v anglickom, slovenskom a ¢eskom jazyku.
Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych Cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu https://sei.iuridica.truni.sk.

Struktira prispevku

Nazov prispevku v pévodnom jazyku:
4+ prosime uviest nazov, pripadne podnazov prispevku v pé6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;
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Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pé6vodnom jazyku:
+ prosime uviest kl'ic¢ové slova v pévodnom jazyku, cca 10 vyrazov;

Text prispevku:

4+ prosime uviest v $truktdre tvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok moze obsahovat tabul’ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
pozndmky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej citacnej normy ISO 690
Pozn.: je nutné uvddzat' vsetky povinné bibliografické tidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod Ciarou, v plnej miere zodpovedala prametiom uvedenym v zozna-
me pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatiry podla platnej citainej
normy ISO 690
Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literattry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
+ prosime dodrzat niZ$ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta
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Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odpordéame pouZit Standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.

Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informdcii zasielajte, prosim, na e-mailovli adresu redakcie Casopisu
sel.journal@gmail.com.

TesSime sa na Vas prispevok!
S uctou,

redakcia SOCIETAS ET IURISPRUDENTIA

INFORMACIE PRE AUTOROV 93



f”' I SOCIETAS ET IURISPRUDENTIA
\ 2025, Volume XIIL, Issue 1, Pages 94-98

SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels. Its
aim is to provide a stimulating and inspirational platform for scientific
and society-wide beneficial solutions to current legal issues and their
communication at the level of primarily legal experts, but also the inter-
ested general public in the context of their broadest interdisciplinary so-
cial relations, in like manner at the national, regional and international
levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

+ essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

+ March 315t - spring edition;

#+ June 30th - summer edition;

4+ September 30t - autumn edition;
# December 31st - winter edition.
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The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

4+ editor in chief in relation to the formal aspects of contributions;

4+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized independently and impartially by recognized
external experts working in corresponding areas. The final decision on
the inclusion of contributions for publication is made by the journal’s edi-
torial board based on the results of the review procedure.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Also, the processes of receiving, reviewing and pub-
lishing of contributions in the journal are carried out exclusively free of
charge. Submission of contributions for publication understands the edi-
torial office of the journal SOCIETAS ET IURISPRUDENTIA as a manifesta-
tion of the will of the authors, through which the authors all at once
knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

+ declare that the contribution presents their original, hitherto un-
published work;

+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: https://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:
+ please specify title, eventually subtitle of contribution in original lan-
guage;
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Title of Contribution in English:
4+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original;

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
4+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

4+ please specify a complete bibliography of all sources according to
current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
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the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlov4, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA
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Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spoloc¢ensky vyznamné
prierezové suvislosti otazok verejného prava a sukromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej irovni. Jeho cielom je posky-
tovat’ podnetnu a inSpirativnu platformu pre vedecké a celospoloCensky
prinosné rieSenia aktudlnych pravnych otdzok aich komunikaciu na
urovni najma odbornej pravnickej, ale aj zainteresovanej Sirokej obc¢ian-
skych suvislosti, a to nielen na narodnej, ale aj na regionalnej a medzina-
rodnej urovni.

Redakcia Casopisu sidli v priestoroch Pravnickej fakulty Trnavskej
univerzity v Trnave na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke ¢asopisu https://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sablone Casopisu, ato sicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke Casopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej pravnickej aj obc¢ianskej verejnosti, a rovnako aj pre
vedecké a celospolocensky prinosné rieSenia aktualnych otazok z oblasti
najma verejného prava a sikromného prava.

Webova stranka casopisu pontka Ccitatel'skej verejnosti informacie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pdvodné, doposial' nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
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nie v Casopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
poOsobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vysSie uvedenym ustanovenim sa automaticky so zodpo-
vedajucim odovodnenim zamietaju prispevky uz preukazatel'ne publiko-
vané, ako aj prispevky, ktoré napliiaju skutkovii podstatu plagiatu ¢&i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom zneni.

Informacie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Prispevky sa prijimaja v anglickom, slovenskom a ¢eskom jazy-
ku. Uprednostniovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrZanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakcnej rady a redakéného okruhu casopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociuje vyhradne bez aké-
hokol'vek naroku prispievatel'ov na autorsky honorar. Rovnako vyhradne
bezodplatne sa realizuju v Casopise aj procesy prijimania, posudzovania
a publikacie prispevkov. PredloZenie prispevkov na publikaciu posudzuje
redakcia Casopisu ako prejav vole autorov, ktorym autori vedome a dob-
rovolne sucasne:

+ prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

#+ potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

#+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je mozné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruc¢eného do redakcie ca-
sopisu, nie je moZné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.
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Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného uznavanymi externymi odbornikmi p6sobia-
cimi v zodpovedajucich oblastiach. Kone¢né rozhodnutie o zaradeni pri-
spevkov na vydanie prijima redak¢na rada ¢asopisu na zaklade vysledkov
recenzného konania.

Na recenzné konanie mézZu byt odovzdané len prispevky obsahujice
vSetky povinné sucasti vsulade s predpisanou Struktirou prispevku.
Pred odovzdanim prispevkov na recenzné konanie sa formalne preveruje
povodnost textov kontrolami ndhodne vybranych retazcov textov pri-
spevkov prostrednictvom internetovych vyhl'adavacov.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sdhrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redak¢nou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodologie, a podobne, ako aj z hl'adi-
ska spravneho, Uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podl'a platnej citacnej normy 1SO
690.

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publikacna etiku (Committee on Publication Ethics
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(COPE)) zverejnené na webovej stranke Komisie pre publikacnu etiku
https://publicationethics.org/. Uvedené zasady apravidlad publikacnej
etiky st zavazné pre autorov prispevkov, redakénu radu casopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.

Casopis odmieta a striktne odsudzuje akékol'vek vedecky a publikaé-
ne neetické a akademicky necestné praktiky, medzi ktoré patria, okrem
inych, plagidtorstvo, manipulécia s citdciami ¢i falSovanie, pozmeiiovanie,
selektivne vypustanie a fabrikacia idajov a pramenov.

Redaktori aredakéna rada casopisu aktivne vyvijaju vsetko usilie
smerujice k predchidzaniu, arovnako aj ku eliminacii rizika vzniku
akychkol'vek pripadov vedecky a publikacne neetického a akademicky
necestného konania vSetkych participujtcich subjektov.

V pripade, Ze sa redaktori, redakéna rada alebo vydavatel' casopisu
dozvedia o akomkol'vek prejave vedecky a publikacne neetickych a aka-
demicky necestnych vyskumnych praktik uplatnenych v suvislosti
s predloZzenym alebo uz v ¢asopise publikovanym prispevkom, redaktori
alebo vydavatel sa budu pri rieSeni a ndprave zisteného skutkového sta-
vu riadit’ pokynmi Komisie pre publika¢nu etiku (COPE) https://publica-
tionethics.org/guidance, a to v stlade s prijatymi zasadami a odporuca-
niami platnymi pre nasledovné oblasti:

+ Odhalenia vedeckych a publika¢ne neetickych alebo akademicky ne-
Cestnych vyskumnych praktik a ich rieSenie
https://publicationethics.org/misconduct
Autorstvo a prispievatel'stvo
https://publicationethics.org/authorship
StaZnosti a odvolania
https://publicationethics.org/appeals

Konflikt zaujmov/konkurenc¢né zaujmy
https://publicationethics.org/competinginterests
Zdiel'anie a reprodukovatel'nost idajov
https://publicationethics.org/data

Eticky dohl'ad
https://publicationethics.org/oversight

DuSevné vlastnictvo
https://publicationethics.org/intellectualproperty
Sprava a riadenie ¢asopisu
https://publicationethics.org/management

- & & & & + %
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%+ Recenzné konanie
https://publicationethics.org/peerreview

%+ Diskusie a opravy po vydani
https://publicationethics.org/postpublication

Clanok V. Nezavislost' a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-

tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim suvisiace pravne skutoénosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. Its aim is to
provide a stimulating and inspirational platform for scientific and socie-
ty-wide beneficial solutions to current legal issues and their communica-
tion at the level of primarily legal experts, but also the interested general
public in the context of their broadest interdisciplinary social relations,
in like manner at the national, regional and international levels.

The journal’s editorial office resides in premises of the Faculty of
Law at Trnava University in Trnava in Kollarova Street No. 10 in Trnava,
Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal https://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional legal level and the level of the
civic society, as well as for scientific and society-wide beneficial solutions
to current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author’s fee (royalty). Also, the pro-
cesses of receiving, reviewing and publishing of contributions in the
journal are carried out exclusively free of charge. Submission of contribu-
tions for publication understands the editorial office of the journal as
a manifestation of the will of the authors, through which the authors all
at once knowingly and voluntarily:

4 express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

4 declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
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cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by recognized external experts working in cor-
responding areas. The final decision on the inclusion of contributions for
publication is made by the journal’s editorial board based on the results
of the review procedure.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

# the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
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rect indicating all the bibliographic references according to current
citation standard ISO 690.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics (COPE) published on
the website of the Committee on Publication Ethics https://publication-
ethics.org/. Listed principles and guidelines of publication ethics are
binding for contributors, journal’s editorial board, journal’s editors and
editorial office, contribution reviewers as well as journal’s publisher.

The journal rejects and strictly condemns any scientific and publish-
ing unethical and academically dishonest practices, which include, among
others, plagiarism, manipulation of citations or falsification, alteration,
selective omission and fabrication of data and sources.

The editors and the Editorial Board of the journal actively make eve-
ry effort to prevent as well as to eliminate the risk of any cases of scientif-
ically and publicationally unethical and academically dishonest behav-
iour of all participating subjects.

In the event that the editors, the Editorial Board or the publisher of
the journal are made aware of any manifestation of scientifically and
publicationally unethical and academically dishonest research practices
applied in connection with a submitted or already published paper in the
journal, the editors or the publisher will follow the Committee on Publi-
cation Ethics’s (COPE) guidance https://publicationethics.org/guidance
in dealing with and correcting the revealed state of affairs, in accordance
with the accepted principles and recommendations applicable to the fol-
lowing areas:

4+ Allegations of misconduct
https://publicationethics.org/misconduct
Authorship and contributorship
https://publicationethics.org/authorship
Complaints and appeals
https://publicationethics.org/appeals

Conflicts of interest/Competing interests
https://publicationethics.org/competinginterests
Data and reproducibility
https://publicationethics.org/data
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= Ethical oversight

= & & ¥

https://publicationethics.org/oversight
Intellectual property
https://publicationethics.org/intellectualproperty
Journal management
https://publicationethics.org/management

Peer review processes
https://publicationethics.org/peerreview
Post-publication discussions and corrections
https://publicationethics.org/postpublication

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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