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THEORETICAL AND PRACTICAL ISSUES OF DATA
PROCESSING RELATED TO THE PRE-EMPLOYMENT
RELATIONSHIP IN THE LIGHT OF THE HUNGARIAN,

SLOVAK AND CZECH LABOR LAW

TEORETICKE A PRAKTICKE OTAZKY SPRACOVANIA
OSOBNYCH UDAJOV PRED VZNIKOM
PRACOVNOPRAVNEHO VZTAHU VO SVETLE
MADARSKEHO, SLOVENSKEHO A CESKEHO
PRACOVNEHO PRAVA

Mario Certicky*
https://doi.org/10.33542/S1C2021-1-01

ABSTRACT

Thanks to the European Union's General Data Protection Regulation (GDPR), the rules on the
protection of personal data have entered a new level of protection, which imposes strict
requirements on data controllers. One of the most basic, yet very exciting and sensitive areas
in the field of personal data processing is the processing of personal data related to
employment. However, little attention is paid to the data processes carried out by data
controllers prior to the establishment of the employment relationship, to which, of course, the
provisions of the GDPR also apply. The purpose of this study is to provide theoretical and
practical guidance to data controllers on how to comply with the requirements for pre-
employment data processing. In the study, | mainly examine pre-employment data processing
in a general way in the light of the GDPR, but in order to shed light on the individual issues in
dispute, | examine the provisions of Slovak, Czech and Hungarian labor law.

ABSTRAKT

Vdaka vseobecnému nariadeniu 0 ochrane osobnych udajov Eurépskej unie (GDPR) sa
pravidla ochrany osobnych udajov dostali na novu uroven ochrany, ktora kladie prisne
poziadavky na prevdadzkovatelov. Jednou z najzakladnejsich, ale zaroven velmi citlivych oblasti
spracovania osobnych tidajov su procesy spracovania uidajov suvisiace so zamestnanim. Mala
pozornost sa vSak venuje procesom spracovania udajov, ktoré vykondvaju prevadzkovatelia
pred vznikom pracovnopréavneho vztahu. Ucelom tejto Stidie je poskytniit teoretické a praktické
usmernenie prevadzkovatelom o tom, ako dodrziavat poZiadavky GDPR na spracovanie udajov
pred poskytnutim zamestnania. V Studii sa Zaoberam predovsetkym spracovanim udajov pred
vznikom pracovnopravneho vztahu) vo vSeobecnej rovine vo svetle GDPR. Aby som si posvietil
na jednotlivé sporné otdazky, analyzujem aj ustanovenia slovenského, ceského a madarského
pracovného prava.

L dr. LLM., Univerzita v Miskolci, Pravnicka fakulta, Mad’arsko / University of Miskolc, Faculty of Law, Hungary.
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I. INTRODUCTION

Economic actors, regardless of the sector of the economy in which they operate, typically
employ natural persons and necessarily process personal data.? This employment-related data
processing must be preceded by the process of establishing an employment relationship, in
connection with which data processing is also necessary. There are several ways to carry out
this procedure, and whichever one the data controller chooses must comply with data protection
regulations. In this context, the natural persons applying for the given job are considered data
subjects, and the persons advertising the job are considered data controllers.

As part of the European Union's data protection reform after the lengthy legislative process,*
the General Data Protection Regulation (hereinafter "the Regulation" or "GDPR™)® has been
created and applies from 25 May 2018.% The rules of the Regulation are directly applicable’ in
all Member States (correctly in the EEA States).® Chapter IX of the GDPR contains areas for
specific cases of data processing in which it confers legislative powers on the national legislator.
Such a case is also the processing of data in the context of employment under Article 88,
according to which the “Member States may, by law or by collective agreements, provide for
more specific rules to ensure the protection of the rights and freedoms in respect of the
processing of employees' personal data in the employment context, in particular for the
purposes of the recruitment (...)”° Under the provision, not only the legislators of the Member
States have the possibility to legislate, but also the employers 'and employees' representatives
can jointly, in a collective agreement, lay down rules on the data processing concerning the
organization. The regulation also defines the areas of employment in which this legislative
authority exists, including the subject of the present study, the recruitment. Under the
Regulation, legislators can "lay down more specific rules”, which means that they can create
specific rules that complement the GDPR's rules, given the nature and specificities of the
regulated area, but cannot derogate from the basic provisions of the GDPR. However, this
results gn a diversity of national laws and thus in different national perceptions of workers'
rights.!

2 For more information on assessing the personal nature of the data, see for example FINCK, .M. — PALLAS, F.:

They Who Must Not Be Identified - Distinguishing Personal from Non-Personal Data Under the GDPR. In: Forthcoming,
International Data Privacy Law, 2020, Max Planck Institute for Innovation & Competition Research Paper No. 19-14.
http://dx.doi.org/10.2139/ssrn.3462948; In addition, for a distinction between the absolute and relative nature of personal
data, see PURTOVA, N.: The law of everything. Broad concept of personal data and future of EU data protection law. In:
Law, Innovation and Technology, 10:1, pp. 40-81. https://doi.org/10.2139/ssrn.3036355.

3 The study does not affect the data processing of employment agencies and other organizations engaged in labour
conscription. In this respect, serious questions would arise regarding the separation of data controllers and data
processors. On this topic, see Guideline of the EDPB no. 07/2020 on the concepts of controller and processor in the
GDPR. https://edpb.europa.eu/sites/edpb/files/consultation/edpb_guidelines_202007_controllerprocessor_en.pdf (2021-
02-08).

4 BENDIK, T.: A GDPR szabalyozasi kornyezete. In: Péterfalvi Attila — Révész Baldzs — Buzis Péter (szerk.):
Magyarazat a GDPR-rol. Budapest, Wolters Kluwer, 2018, pp. 25-36.; and HOOFNAGLE, Chris Jay — VAN DER
SLOOT, Bart — ZUIDERVEEN BORGESIUS, Frederik: The European Union general data protection regulation: what it
is and what it means. In: Information & Communications Technology Law, 28:1, pp. 71-72,
https://doi.org/10.2139/ssrn.3254511.

5 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation).

6 See Article 99 (2) of the GDPR.

7 TANKARD, C.: What the GDPR means for businesses. Network Security, Volume 2016/6., p. 5.
https://doi.org/10.1016/s1353-4858(16)30056-3.

8 Examining the scope of the GDPR would go beyond the scope of the study, so I will omit it here. It should be
emphasized, however, that the personal and material scope of the GDPR is also extremely wide, mainly due to its
extraterritorial scope.

9 See Atrticle 88(1) of the GDPR.

10 VOJTKO, J.: Automatizované rozhodovanie a profilovanie v pracovnopravnych vztahoch podla Vseobecného
nariadenia o ochrane tudajov. In: Casopis pro pravni védu a praxi, XXV, 2/2017. pp. 259-260;
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The study aims to map the requirements for data processing during the recruitment
procedure, thus providing a crutch for data controllers to design this data process under the law.
In the second chapter of the study, | examine the general requirements for data processing, such
as the enforcement of the purpose limitation principle and the requirement of the lawfulness of
data processing. In the third chapter, | examine specific data processes related to the topic. In
writing this study, | examine and compare the law of three countries, including Hungarian,
Slovak and Czech labor law regulations.

Il. LEGAL PURPOSE AND LEGAL BASIS OF THE DATA PROCESSING

If a controller needs to implement a processing of personal data, the primary and
fundamental obligation is to define the legitimate purpose of the processing, in accordance with
the personal data necessary to process must be precisely defined and the data processing should
be limited to these data. The latter requirement stems from the principle of data minimization,
which is a self-proclaimed principle but is practically inseparable from the purpose limitation
principle.!! Compliance with the purpose limitation principle is a precondition for data
processing, which accompanies the whole process and must be complied with at all stages.*?
Typically, two purposes can be identified in the data processing: (i) the broader purpose of the
data processing; (ii) the independent purpose for which each personal data are processed. These
two purposes are in part-whole relation, and the latter must obviously be in line with the purpose
of the data processing, as it is a sub-purpose.

The data controller is also expected to perform only data processing operations which are
related to the purpose of the data processing and are necessary to achieve it. In the first part of
this chapter, | examine certain issues related to the procedure for establishing an employment
relationship as a purpose of a data processing in a broader sense, during which | take into
account the provisions of Czech, Hungarian and Slovak labour law. In addition to defining the
legitimate purpose of the data processing, another important requirement is that the lawfulness
of the data processing must be ensured by one of the legal bases in Article 6(1) of the GDPR.
In the second part of this chapter, | examine the legal bases that can ensure the lawfulness of
the data processing in the context of the employment recruitment.

1. Legal purpose of the data processing

During the development of the data processing, the primary requirement is that the data
controller have to determine the legitimate purpose of them. The broader purpose of the
recruitment is to find the most suitable person to fill the vacant position at the data controller to
establish an employment relationship. Concerning the purpose of data processing in Hungarian
law, we can find a provision in § 10(1) of the Labor Code®® (hereinafter “Hungarian LC”),
according to which “The employer may require the employee to make a statement or disclose
personal data that is relevant to the establishment of the employment relationship (...).” On the
one hand, the Hungarian regulation defines the purpose of data processing, and on the other
hand, it restricts data processing to the handling of relevant data, thus declaring the principle of
data minimization. It can be observed that this provision uses the terms “employer” and
“employee” for the processing of data for the purpose of establishing an employment
relationship, which is clearly incorrect, as persons involved in the recruitment procedure do not

https://doi.org/10.5817/CPVP2017-2-5, as the same OGRISEG, Claudia: GDPR and Personal Data Protectionin the
Employment Context. In: Labour & Law Issues, vol. 3, no. 2, 2017, p. 4.

11 JORI, A.: Az adatvédelem alapelvei. In: Jori Andras (szerk.): A GDPR magyarazata. Budapest: HVG-Orac Lap- és
Konyvkiado, 2018, p. 194.

12 REVESZ, B.: Az adatkezelés alapelvei. In: Péterfalvi Attila — Révész Balazs — Buzis Péter (szerk.): Magyarazat a
GDPR-r6l. Budapest, Wolters Kluwer, 2018, p. 96.

13 Act10f2012 on Labor Code (a munka tdrvénykdnyvérdl szo16 2012. évi 1. tdrvény).
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participate in the negotiations as employer and employee, but as a job advertiser and an
applicant. The question arises as to whether the provision of the Hungarian LC has to be
interpreted narrowly, and it would apply only to the period following the end of the recruitment
procedure (when the employee has been selected) and for the period immediately before the
conclusion of the employment contract. or it should be interpreted broadly and applied to the
entire recruitment process. Of course, in practice, these two events blur very often, making it
difficult to find the boundary between them. What’s more, potential employers are already
seeking to obtain all personal information during the selection process, which is a manifestly
flawed process for reasons explained later.

In the Slovak Labor Code!* (hereinafter “Slovak LC”), the legislator distinguishes between
the legal relationships before and after the conclusion of the employment contract. According
to § 41(5) of the Slovak LC, “an employer may only request information from a natural person
who is applying for a job for the first time related to the work to be performed by him or her.
The employer may request an employer's assessment of his previous employment from a natural
person who has already been employed.”*® The conceptual discrepancy also exists in this
regulation, as we cannot yet speak of an employer, however, this provision uses the term
“natural person applying for a job” rather than the employee. It can be observed that the Slovak
legislator does not distinguish between the procedure immediately preceding the establishment
of the employment relationship and the procedure related to the application. The provision also
keeps in mind the principle of purpose limitation, from which we can also deduce the principle
of data minimization. The question can also be asked in the context of the Slovak legislation,
should the provision apply to the entire recruitment procedure?

In my view, the cited provision of both the Hungarian and Slovak regulations must be
interpreted broadly, so the data controller must apply it from the moment he defines the
framework of the employment relationship, i.e. the all data processing carried out for this
purpose, including recruitment.

In my opinion, the most sophisticated solution can be found in the Czech Labor Code®
(hereinafter “Czech LC”), which regulates the recruitment as a pre-employment procedure and
the procedure immediately preceding the establishment of the employment relationship
separately, thus recognizing the special and separable nature and thus the data processing in
connection with these of these procedures. The § 30(1) of the Czech LC contains requirements
concerning the recruitment as follows: “in selecting a natural person to apply for a job, the
employer is entitled to determine the qualifications, requirements for filling the job or other
special abilities, unless otherwise required by other legislation. This provision is without
prejudice to the requirements of any other legislation applicable to a natural person as an
employee.” 1t is noticeable that the regulation only partially has respect to the differences
between the two procedures. On the one hand, it correctly uses the term 'natural person applying
for a job', but on the other hand, this legislation also uses the term ‘employer' instead of a
potential employer who advertises a job. In terms of content, the provision is similar to the
Slovak regulation, as it determines the quality of personal data that can be processed by the job
advertiser, and from this we can deduce the purpose of data processing. The provision explicitly
states that the potential employer may, unless otherwise required by law, determine in his own
discretion the requirements for filling the job. The data controller may request the person
applying for the job to provide personal data in the light of these requirements. From this rule
we can deduce the principle of data minimization and the principle of purpose to, and we can
state that the provision also formulates the requirement that the job advertiser have to plan the

14 Act 311/2001 on Labor Code (Zékon ¢. 311/2001 Z. z. Zakonnik préce).

15 With regard to the assessment of the employee, it should be noted that § 75(2) of the Slovak LC obliges the employer to
provide a work assessment to the employee before the termination of the employment relationship.

16 Act 262/2006 on Labor Code (Z4kon &. 262/2006 Sb. zakonik prace).
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whole process concerning to recruitment. The § 30 (2) of the Czech Labor Code stipulates as a
requirement for the process before the signing of the employment contract that “During
negotiations before the establishment of the employment relationship, the employer may only
request information from the natural person or other person directly related to the employment
contract.” In that provision, the Czech legislature therefore lays down the rules on personal
data which may be processed directly in the context of an employment contract procedure. This
provision underlines the fact that several personal data do not need to be disclosed in a
recruitment procedure (e.g. in particular, the applicant's identity, place of birth, individual ID
numbers and other identification numbers), however these could be necessary to contract with
selected person.

From the point of view of labor law, the broader purpose of data processing can be
formulated in the conduct of the procedure for establishing an employment relationship, while
the purposes of the processing of individual personal data are necessary sub-objectives to
achieve the purpose of this process.

2. Legal basis of the data processing

In general, the lawfulness of data processing requires the existence of a legal basis in Article
6 (1) (a) to (f) of the GDPR. When examining the legal basis of the procedure for establishing
an employment relationship, the applicability of several legal bases may arise, and in my
practical experience, data controllers often determine the lawfulness of their data processing on
different legal bases. In this subsection, | would like to examine these legal bases and take a
position on which one | consider to be actually applicable. First of all, an important fact needs
to be identified. The need for a legal basis for the lawfulness of data processing is not a
requirement for the data processing as a process, but the certain personal data processed in the
framework of the process. Because of this, the data controller may process personal data on a
different legal basis for the same purpose in the context of a same data processing.

The first legal bases to be examined — which is often referred to in practice” — is the consent
of data subject referred to in Article 6 (1) (a) of the GDPR. Consent of the data subject according
to Article 4 (11) of the GDPR “means any freely given, specific, informed and unambiguous
indication of the data subject's wishes by which he or she, by a statement or by a clear
affirmative action, signifies agreement to the processing of personal data relating to him or
her.”” The reference to this legal basis is based on — at least often referred to by data controllers
— the fact that the application for the advertised position is voluntary, it depends on the
applicant's free will. Thus, by submitting the application, but typically also by filling in a
statement, the applicant gives his or her consent to the data processing. Well, in my view, that
is incorrect, since there are several conjunctive conditions for the validity of the consent which
must exist for the consent to be valid. In my view, the assertion is incorrect because a much
deeper examination is required to establish the voluntary nature than the fact that the applicant
submitted his application on his own will.*8 Consent may be voluntary if the data subject has a
real discretion to grant and withdraw consent, if this is not the case, the consent cannot be
voluntary.'® The European Data Protection Board issued Guidelines 5/2020 on consent under
Regulation 2016/679,%° in which is stated that the voluntary nature could not be defined in a

17 KLADIVOVA, T.. GDPR v podnicich a souvisejici poradenstvi. Diplomova prace. Brno 2019, p. 29.;
https://is.muni.cz/th/qmg63/Diplomova_prace_Tereza_Kladivova.pdf (2020-12-28).

18 In a decision on a fundamentally different subject, but on the issue of consent, the Hungarian DPA stated that the
existence of a voluntary application is not sufficient for the existence of volunteering, but is necessary for the data subject
to be free to decide what personal data he or she contributes. See the decision no. NAIH/2020/54/4.

19 OSZTOPANI, K.: Jogalapok. In: Péterfalvi Attila — Révész Baldzs — Buzas Péter (szerk.): Magyarizat a GDPR-rol.
Budapest, Wolters Kluwer, 2018, p. 114.

20 European Data Protection Board: Guidelines 05/2020 on consent under Regulation 2016/679. See:
https://edpb.europa.eu/sites/edpb/files/files/filel/edpb_guidelines_202005_consent_en.pdf.
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relationship of dependence, such as that between the employer and the employee or the
prospective employee, since the person concerned was not in a position to dispose of his data
freely. There is also a dependency relationship in the procedure for establishing an employment
relationship, as all the circumstances of the data process are determined by the data controller
advertising the job. In this respect, the most significant limitation on the right to self-
determination, and thus on the scope and content of consent, is that the data subject cannot
decide which personal data he or she contributes to. Given that one of the conditions for the
validity of the consent is missing, it cannot justify the lawfulness of the data processing.?

According to Article 6(1)(b) of the GDPR, data processing is lawful if it “is necessary for
the performance of a contract to which the data subject is party or in order to take steps at the
request of the data subject prior to entering into a contract.” This provision shall apply in the
case of a contractual relationship between the parties, which shall mean not only the relationship
between the related parties within the meaning of civil law, but also the employment contract
which creates a subordinate order. It can be observed that the cited provision actually separates
two data processing processes, (i) data processing in connection with the performance of an
existing contract, and (ii) data processing performed before the conclusion of the contract. The
question arises as to whether the legal basis under point (ii) applies to the processing of data in
the context of the recruitment procedure or only to the last phase of the process, i.e. the phase
immediately preceding the conclusion of the contract. To answer this question, we have to
proceed from the purpose of data processing. In my view, the purpose of the procedure is, in a
broad sense, to conclude an employment contract which is which is just a small — the last but
not least — slice of data processing. In a narrow sense the purpose of the procedure is to select
a suitable person to fill a post. These are not the same but previous does not exist without the
latter. Given that Article 6(1)(b) of the GDPR can only be interpreted narrowly, it would in
principle apply to the procedure immediately preceding the conclusion of the employment
contract. This assertion is also problematic, as it is difficult to interpret the condition for the
application of this legal basis that the steps have to be ‘taken by the request of the data subject’
before the conclusion of the contract. The procedure for concluding an employment contract is
not initiated by the data subject, but by the controller after his or her selection procedure. What’s
more, the data controller has the option to make a decision not to enter into an employment
contract with any of the applicants. However, the question is whether applying for a job can be
interpreted as being initiated by the person concerned. This can only be accepted if Article
6(1)(b) is interpreted broadly, as the application is made through a selection procedure. In my
view, a broad interpretation of Article 6(1)(b) of the GDPR would be correct, since the ultimate
aim of a job competition is to conclude an employment contract.

Sometimes, in the case of certain activities, a special requirement is prescribed by law, due
to which the data controller must process the personal data specified in the law. In this case, the
data controller does not have the freedom to decide on the data processing or its circumstances,
because it has to fulfil the legal obligation.?? In these cases, the legal basis for processing these
data will be Article 6 (1) (c) GDPR.

In many cases, the processing of a personal data is not necessary for the conclusion of an
employment contract and its processing is not required by law, but its processing is justified by
the interests of the data controller. In this case, the legal basis for data processing will be the

21 Nevertheless, we can find a legal provision that the legislator prescribes the need for consent when establishing an
employment relationship, e.g. in Act XXXIII of 1992 on the legal status of civil servants in relation to Hungarian law.
Pursuant to § 20/A. (5) of the Act, the applicant's consent must be attached to the application. Obviously, this has
survived from the period before the GDPR’s application, which requires legislative intervention.

2 JORI, A.: Az adatkezelés jogalapjai. In: Jori Andris (szerk.): A GDPR magyarizata. Budapest: HVG-Orac Lap- és
Koényvkiado, 2018, pp. 151-152.
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legitimate interest set out in Article 6(1)(f) of the GDPR.?® This presupposes that the controller
carries out a test of proportionality, in which he considers whether his interest takes precedence
over the data subject's freedoms and rights, and whether the data processing is necessary and
proportionate to achieve the aim pursued. In my view, the processing of data during the
selection procedure should be classified as a legitimate interest in the event of a narrow
interpretation of Article 6(1)(b) of the GDPR. In this case, the lawfulness of the processing
carried out during the selection procedure is based on the legitimate interest of the controller in
filling the post advertised.

The lawfulness of data processing should also include the processing of data belonging to a
special category of personal data. As part of the job-filling procedure, job advertisers typically
process health data,?* which typically covers the candidate's basic physical health, but data on
the mental condition of the person concerned are also often processed. Concerning to the
processing of sensitive data, the GDPR imposes strict requirements and, as a general rule,
prohibits the processing of special categories of personal data.?® However, it is possible to
process specific data in case of coexistence of one of the ten additional conditions set out in
Article 9(2) of the GDPR and one of the legal basis for the processing. In the recruitment
procedure, Article 9(2)(b) is often applied, according to which the processing of special data is
“necessary for the purposes of carrying out the obligations and exercising specific rights of the
controller or of the data subject in the field of employment and social security and social
protection.” In this case, there must be a mandatory requirement for the data controller that
justifies the data processing, so the controller has no discretion as to the processing of the data.

In this context, we have to mention the data processing carried out in connection with the
examination of the future employee's suitability, including mental and physical (i.e. health) for
work, which, in addition to the legal requirement, is undoubtedly also in the interest of the
prospective employer.?® Its legitimacy can be ensured by Article 9(2)(h) of the GDPR.
According to this data “processing is necessary for the purposes of preventive or occupational
medicine, for the assessment of the working capacity of the employee, (...) on the basis of Union
or Member State law or pursuant to contract with a health professional and subject to the
conditions and safeguards referred to in paragraph 3~ The application of this provision is
subject to the additional condition in Article 9(3) that the data “may be processed for the
purposes referred to in point (h) of paragraph 2 when those data are processed by or under the
responsibility of a professional subject to the obligation of professional secrecy under Union
or Member State law or rules established by national competent bodies or by another person
also subject to an obligation of secrecy under Union or Member State law or rules established
by national competent bodies.” Such a professional is a person authorized to provide a
healthcare service who is subject to medical confidentiality. It is important to emphasize that
this data processing is not performed by the employer but by the health professional entrusted
by him. In this respect, the employer can only manage the information on whether or not the
prospective employee is suitable for the given job, to work. The provisions of § 10(3) of the

2 The wording of the legitimate interest best reflects the objective set out in recital 4 of the GDPR, according to which
“The right to the protection of personal data is not an absolute right; it must be considered in relation to its function in
society and be balanced against other fundamental rights, in accordance with the principle of proportionality.” The
recital 4 lists more of these fundamental rights by way of example, including freedom to conduct a business. Content of
this freedom is also that ‘the protection of employees' individual rights must not take absolute precedence over the
interests of the employer. See: OGRISEG, Claudia: GDPR and Personal Data Protection in the Employment Context. In:
Labour & Law Issues, vol. 3, no. 2, 2017, p. 4.

2 See Atrticle 4(15) of the GDPR.

% See Atrticle 9(1) of the GDPR.

%6 JAKAB, N.-VASZILY, G. - BERENYI, L.: A foglalkoztatassal sszefiiggé adatkezelés gyakorlati kérdései —  német
kitekintéssel. In: Publicationes Universitatis Miskolcinensis Sectio Juridica et Politica, Tomus XXXVII, No. 2020/2., p.
322.
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Hungarian LC,%’ the § 32 of the Czech LC?® and § 41(2) of the Slovak LC?® are in line with
this. With regard to all three provisions, it should be noted that, in accordance with Articles
88(1) and 9(2)(b) of the GDPR,* the employment relationship rule, and thus the norm imposing
this obligation, may also be a collective agreement. There is a significant problem with Article
9(3) of the GDPR and the cited provision in the Labor Codes. Article 9(3) of the GDPR provides
that health data may be processed only by a health professional contracted by the employer and
not by the employer. In contrast, the cited provisions of the Labor Codes require the employer
to examine the state of fitness for work. To do this, the prospective employee must present a
certificate from a health professional as to whether or not he or she is medically or otherwise
fit for the job. Given that health data are all data relating to the health or mental condition of
the data subject, such as fitness for the job, so these data clearly relates to the health or mental
condition of the data subject.! The GDPR does not prohibit the employer from processing
specific health data, but generally the health data of the employee, in this case the applicant.

I11. CERTAIN DATA PROCESSING OPERATIONS

There are many methods of recruitment procedure that job advertisers use separately but
typically together. The relationship between the job-seeker and the data controller is preceded
by the information on the existence of the job, the most typical form of which is the publication
of the job advertisement. This is the phase of the process in which data processing doesn’t take
place yet, but is part of the process. The data processing wouldn’t be possible without it,
therefore the rules on data processing should apply. The data subject contact the data controller
based on the job advertisement, typically by sending a document containing his or her personal
data (this primarily, but not exclusively, the data subject's CV, cover letter and documents
attached to application) to the data controller.®? The controller will then carry out a pre-
screening these documents, based on which he will select the person or persons who best meet
the criteria for filling the position. Data controllers use this phase of the data process as a pre-
screening and have a personal meeting with the selected persons. During the job interview,
several methods are used that involve the processing of personal data, e.g. they ask questions
to which the data subject is assessed, but it is often the case that the data subject is asked to
complete a theoretical, professional written test, which also qualifies as personal data. In this
subsection, | examine the rules of these data processing.

1. Data processing related to job advertising

| have emphasized above that the data controller must plan precisely the entire process of
the job application. Concerning the job advertisement, it is necessary to specify what personal
data is required to fill the position. In that regard, it is not sufficient to specify that the applicant
is required to submit a curriculum vitae, but must specify precisely what personal data must be

27 According to this, ,,an aptitude test may be applied to the employee which is prescribed by the employment regulations

or Which is necessary to exercise the fulfil the obligation specified in the employment regulations.”

According to this, “in the case of a special legal provision, the employer must make sure that the natural person has

undergone the compulsory medical examination before the employment relationship took place.” | note that the principle

that the employer does not process the health data of his prospective employee, but merely ascertains whether he has
taken part in the compulsory medical examination and whether or not he may conclude an employment contract in the
light of its outcome, is more pronounced in this provision.

According to this, “Where the law provides for medical, mental or other aptitude for work, the employer may conclude

the employment contract only with a natural person who is medically, mentally fit or otherwise satisfies the conditions of

fitness.”

30 This is confirmed by recital 155 of the GDPR.

3 ZULOVA, J. — SVEC, M. - MADLENAK, A.: Personality aspects of the employee and their exploration from the GDPR
perspective. In: Central European Journal of Labour Law and Personnel Management, No. 2018/1., pp. 71-72.,
https://doi.org/10.33382/cejllpm.2018.01.05.

32 7ULOVA, J. - SVEC, M.: GDPR a ochrana zaujmov zamestnanca. Bratislava: Friedrich Ebert Stiftung, 2018. 78.
p.,ISBN 978-80-89149-57-5.
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provided in the curriculum vitae. To comply with the purpose limitation principle, the data
controller may only process personal data that is necessary for the selection of a suitable person
to fill the position. The scope of personal data has to be interpreted narrowly, and in fact, they
can be limited to only the necessary personal data, e.g. in my view, there is no need for the
applicant's portrait,® marital status, nationality®* etc. The § 41(6) of the Slovak Labor Code
explicitly contains the data that the advertiser may not request from the natural person applying
for the job, such as data on pregnancy, marital status, or criminal record unless otherwise it is
required by law, or the nature of the job requires impunity,® and no information may be
requested from a natural person about his or her political and religious views or labor union
membership. A similar regulation is contained in § 316(4) of the Czech Labor Code, according
to which “the employer may not request the employee to provide data that is not directly related
to the work,” so he may not request information about pregnancy, sexual orientation, origin,
religion or belief, or any other organizational membership. Notwithstanding, the provision is
established in the employer-employee relationship, it must be interpreted broadly, and the data
controller may not process the listed personal data in the procedure before the establishment of
the employment relationship.®® A similar restrictive provision can be found in the § 12(2) of the
Czech Employment Act,®" according to which “during the selection of the employee, the
employer may not apply for information about nationality, racial or ethnic origin, political and
religious opinion, sexual orientation, membership in a professional organization.”

In my view, the most appropriate procedure would be for the job advertiser to indicate in his
job advertisement not only the personal data he is requesting but also specifically the data which
he is not. This partly avoids the problem that the applicant also provides additional information,
and this data will also be processed by the job advertiser. Obviously, the problem can only be
partially avoided, because if the applicant still provides the data, the job advertiser will
inadvertently become his data controller. In the event that the applicant nevertheless provides
such data, the controller shall take all necessary measures to terminate the processing of such
data, e.g. through anonymisation.3® A good solution could be, for example, if the data controller
operates his own website, through which he receives job applications, e.g. by filling in a form
in which the candidate can provide only the data specified in advance by the job advertiser.3®

An important element of the job advertisement is that the applicant has to be informed about
the data processing related to the job application. The data controller must comply with this
obligation in accordance with Articles 12 and 13 of the GDPR. This therefore also means that
the controller must accurately inform the data subject about the data controller's data and contact

3 | note that most job advertisements require a photo to be submitted, in my opinion incorrectly. This is because the
portrait of the applicant as personal data, cannot really influence the filling of the position, at least it is difficult to
imagine a situation where the applicant's portrait is relevant. This may be the case for jobs that specifically require the use
of an image.

34 Of course, this does not apply to jobs where the existence of a nationality is required by law.

3 1In this context, the § 11(3) of the Hungarian Labor Code explicitly stipulates that the employee's criminal record as a

personal data may only be processed in the case specified by law or if the employer determines such a restrictive or

exclusionary condition based on the nature of the job. However, the employer has the option of the latter only if the
employment of the person concerned in the given position is a) a significant property interest of the employer, b) a secret
protected by law or ¢) in context of the § 11(2) (b) - (d) would be liable to prejudice the interests protected by law.

I note that | consider the processing of personal data relating to a criminal record to be irrelevant, as the reliability of the

employee is not determined by the current state of an arrow record.

POTYKOVA, A.: Ochrana osobnich udaji v pracovndpravnich vztazich. Diplomova prace. Brno, 2019, p. 45.;

https://is.muni.cz/th/jg4u2/Diplomova_prace_Potykova.pdf (2020-12-28); and MORAVEK, Jakub: Ochrana osobnich

udaju pfi vzniku pracovniho poméru. Rigordzni prace. Praha: Univerzita Karlova v Praze, Pravnicka fakulta, 2011, p.

124.; https://dspace.cuni.cz/handle/20.500.11956/33217 (2020-12-28).

37 Act 435/2004 on the employment (Zakon &. 435/2004 Sb. o zaméstnanosti).

38 ZULOVA, J. — SVEC, M.: GDPR a ochrana zaujmov zamestnanca. Bratislava: Friedrich Ebert Stiftung, 2018. 78-79. p.,
ISBN 978-80-89149-57-5.

39 ZULOVA, J. — SVEC, M.: GDPR a ochrana zaujmov zamestnanca. Bratislava: Friedrich Ebert Stiftung, 2018. 78. p., [
SBN 978-80-89149-57-5.
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details,*® as well as certain information about the data processing.** A job advertisement
containing an e-mail address for the purpose of sending applicants CVs cannot be considered
lawful. The obligation to provide information for data subject can be fulfilled in several ways,
e.g. directly by placing it in the vacancy notice or informing it of its availability. In the latter
case, an additional requirement is that the information must be available at all times throughout
the data processing.*? It should be emphasized that, in view of the general requirements in
Article 12(1) of the GDPR, the information should relate to the specific processing. It is
therefore inappropriate for the data controller to inform the data subject in general about his or
her data processing or, in a strict sense, about the data processing related to his or her job
applications. An exception to the latter is, of course, if all job applications are advertised and
evaluated solely on the basis of one type of job and under the same conditions.

2. Questions related to the assessment of the applications

With regard to the assessment of the submitted applications, the most important requirement
from a data protection point of view is that the data controller determines in advance the
personal circle who is entitled to get acquainted with the personal data submitted during the job
application. This includes the requirement that only those persons who are entitled to decide in
this regard should be aware of the job applications submitted. This requirement can be deducted
from the data security requirement in Article 32(2) of the GDPR as an appropriate
organizational measure for data processing.

This data processing includes informing the data subjects about the outcome of the
procedure, among which it is important to emphasize that it must always be done in a
personalized way, not in groups.

Another important issue is determining the fate of personal data after the job application. In
this context, a distinction should be made between successful and not successful job
applications. In the case of the former, the continuation of data processing is justified, as the
person with whom the data controller enters into an employment contract will come out of these
applicants. In contrast, job applications that have a negative result must be deleted, because the
purpose of the data processing ceases at the moment when the result of the job application is
established. However, it may be interesting to examine whether there is a legitimate interest in
the controller which may justify the continued storage of the submitted documents (see chapter
[11.4.). In certain cases may be his interest in properly developing his defence strategy if a claim
is made against him on the ground that he did not meet the requirement of equal treatment in
the assessment of the job application, so that his conduct was discriminatory.*® This, of course,
requires the performance of an appropriate test of proportionality to verify the lawfulness of the
data processing. In this case, a further issue is to determine the duration of the data processing,
which must be in line with the limitation period for claims which justify a legitimate interest.**

40 In view of this, a job advertisement that does not specifically indicate the identity and contact details of the data
controller is not legal.

4 See Atrticle 13(1)(a) of the GDPR.

42 In the former case, the requirement of a continuous availability doesn't apply, because the data controller must provide
the information on the data processing at the latest at the beginning of the data processing, which is published in the job
advertisement. If the data processing has begun, the data subject may request information on the processing of his or her
data and the circumstances under Article 15 of the GDPR. In addition, of course, it strengthens the transparency and
reliability of the data controller by making its information on the data processing continuously available throughout the
data processing period, even without the obligation to exist.

43 In this context, it is noteworthy that § 41(8) of the Slovak Labor Code explicitly includes the requirement that the

employer may not violate the requirement of equal treatment under § 13(1) and (2) with regard to the pre-employment

procedure.

MORAVEK, J.: Ochrana osobnich tdajii pfi vzniku pracovniho poméru. Rigordzni prace. Praha: Univerzita Karlova v

Praze, Pravnicka fakulta, 2011, p. 122.; https://dspace.cuni.cz/handle/20.500.11956/33217 (2020-12-28).
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It is very common for a job advertiser to view, precisely to check the personal profile of job
applicants on a social page, typically Facebook and Instagram, to find out about the candidate's
behaviour, uploaded pictures, etc. and draw conclusions based on their activities on social
media. Through their activities on social media, individuals gain access to their privacy by
disclosing information about them.*® Given that the original purpose of a job advertiser's data
processing is to select the right person for the job, which must be independent of that person's
privacy, the data controller must decide whether viewing the social media site is necessary and
proportionate to the purpose of the data processing. If justified by the legitimate interest of the
data controller, it is lawful to view the profile of the applicant on the social network as a data
processing operation. However, this requires an interest which justifies the processing and is
both necessary and proportionate to achieve the purpose of the processing, while the data
subject's rights and freedoms, in particular the data subject's right to privacy and the right to
protection of personal data, must not take precedence. In my view, such data processing can
only be justified in exceptional cases. In practice, the reason most frequently mentioned is that
the data subject voluntarily disclosed his or her data, as the purpose of disclosing the data is not
to provide information to a particular controller to decide to fill a post.“® If the data controller
still considers the data processing is justified, he must also inform the data subject at the latest
before the data processing starts. On the other hand, concerning the applicant's activity in closed
groups of social media, the processing is no longer justified, as it has been disclosed by the data
subject to the closed community, and in particular not to the data controller. Besides, mention
should be made of personal profiles created specifically for job searching, as well as viewing
them (e.g. a portal called LinkedIn) is absolutely justified. | emphasize that informing job
seekers about such data processing cannot be left out in this case either.

Commonly, prospective employers want to check the authenticity of the qualifications of
their applicants. For this purpose, it is frequent that the institutions providing secondary or
higher education receive a request for data verification to certify the authenticity of the data
concerning the qualifications of the person applying to them. In my experience, data controllers
do all this without prior informing applicants in advance. From a data protection point of view,
such a practice is a matter of concern, as educational institutions are not allowed to provide data
directly on their pupils or students, given that there is no adequate legal basis for data transfer.
Because of this, it would be a good practice for the candidate to be informed in advance in the
job application that the candidate would like to check the qualifications in the context of the job
evaluation. The legitimacy of this would be ensured if the data controller adl. requests the
expressed consent of the applicant, which shall be sent to the educational institution with the
request; ad2. may ask the applicant to inquire about verification of his data directly the
educational institution. In my opinion, the second of the two methods outlined is the correct
one, because, in the case of the first solution, there are concerns about the validity of the consent
- its voluntary nature. Attention must be drawn to the fact that whichever method the data
controller uses, he must in all cases inform the data subject about the data processing and its
circumstances.

45 With regard to the demarcation between the employee's privacy and the employer's sphere of interest, see in Hungarian
language: ARANY-TOTH Mariann: A maganélet védelméhez valo jog jraszabalyozasanak hatasa a munkaviszonyban a
maganélet védelmérdl szol6 térvény alapjan (1. rész). In: Munkajog, 2019/2., pp. 39-45., and in Czech language:
KARLEC, J.: Ochrana soukromi zaméstnancii. Rigor6zni prace. Praha: Univerzita Karlova v Praze, Pravnicka fakulta,
2016.; https://is.cuni.cz/webapps/zzp/detail/165076/ (2020-12-28).

4% ZULOVA, J. — SVEC, M.: GDPR a ochrana zaujmov zamestnanca. Bratislava: Friedrich Ebert Stiftung, 2018. 75. p.,
ISBN 978-80-89149-57-5.
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3. Certain issues of data processing in job interviews

The data controller advertising the job typically decides during a face-to-face*’ job interview,
which applicant choose for the job. There are generally two types of data processing in an
interview; (i) the person acting on behalf of the data controller asks questions orally to the data
subject; (ii) the jog advertisers assess the professional knowledge of the candidates by
completing various competency assessment tasks. In both cases, they must be pre-defined
questions, the sole purpose of which can be to examine the candidate’s suitability for the job.
In the first case, the question arises as to whether we are talking about data processing of the
verbal answers (actually the informational content of the answers) as personal data, specifically
if the answers are not recorded. Can data recording in the mind of the data controller's
representative be considered as manual data processing and even as a filing system? There is
no doubt that the answers to the questions will be used by the data controller's representative
when judging the job application, but it is questionable whether this use constitutes data
processing under the GDPR. In my view, the content of data processing operations must be
interpreted broadly, and the recording of data in this way must also be regarded as a data
processing operation falling within the scope of the GDPR. If the answers to the questions are
recorded in any way, there is no question as to the need to apply the data protection rules.
Concerning the method of recording, | note that, in my view, there is no reason to record a video
and audio of the interview or only a sound recording.

Completing the written test is also considered as a data processing, so the data protection
rules must be applied in this context as well. An important requirement in connection with the
content of the test is that it may contain only questions that are related to the filling of the
position, related to the professional competencies and preparedness of the candidate. It is
important that the duration of data processing can only be limited to the time of the job
application.

4. Case of a special data processing — The ‘CV register’

In practice, it is common for data controllers to keep the CVs in a separate register in order.
Purpose of this data processing is typically to contact the data subject in the event of a vacancy
in the future.*® It needs to be examined which of the legal bases in Article 6(1) of the GDPR
can ensure the lawfulness of this data processing. In my view, such processing may be based
on the consent of the data subject. In this case, the problem of volunteering explained above
does not exist because the data subject gives his consent for purpose to be contacted by the
controller in connection with the filling of the position and is not related to the application for
a specific position. There are two directions in which the consent can be obtained: (i) the consent
can be obtained by applying for a specific job application but not by him, but the controller
draws his attention to the possibility that, if he consents, the may be registered; (ii) the other
option is for the controller to maintain the possibility of submitting curricula vitae to the data
subjects on an ongoing basis, regardless of the vacancy, which can be solved using various
methods (e.g. an IT system set up for this purpose). With regard to the former, there is also a
position that in case of the failure of the job application, the legitimate interest of the data

47 Face-to-face interview does not necessarily mean direct physical presence, it can be realized e.g. via an electronic system
capable of transmitting a live image. As we write these lines, we are living in a time of a pandemic, which has also
resulted the online job interviews. Concerning online job interviews, new requirements arise from a data protection point
of view, e.g. the data controller must select a secure communication channel to conduct the interviews. There may be a
need to record job interviews, which in my opinion can only take place in extremely exceptional cases, as such data
processing is not necessary to achieve the basic purpose of the data processing. The legal basis for such processing may
be the legitimate interest of the controller, possibly a third party, the lawfulness of which must be substantiated by a test
of proportionality.

4 KLADIVOVA, T.. GDPR v podnicich a souvisejici poradenstvi. Diplomova prace. Brno 2019, p. 29
https://is.muni.cz/th/gmg63/Diplomova_prace_Tereza_Kladivova.pdf, (2020-12-28).
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controller may also justify further data processing.*® Given that the original purpose of data
processing is to fill a specific position, i.e. the processing of personal data in the context of a
specific job application, the primary legal basis for data processing other than the original
purpose, in accordance with Article 6(4) of the GDPR may be the consent of the data subject.

In both cases, the data controller needs to comply with the prior information obligation under
Articles 12 and 13 of the GDPR, especially given that one of the conditions for the validity of
the consent given by data subject is to be informed.

The data controller is also obliged to ensure that the personal data processed by him is
accurate and up-to-date.>® So, it means that the data controller must also strive to be accurate
when handling CVs. In this regard, the data controller should first specify a period of time for
which he wants to process data. There is a view that a period of between 6 months and 1 year
can be accepted as proportionate to the duration of the data processing.>* In my view, this would
be an extremely short period of time, so that, in addition to ensuring compliance with the
principles of timeliness and accuracy in other ways, the data processing can continue. The data
controller has a chance to remind the data subject at certain intervals, indicating the personal
data of the data subject and to provide the possibility to clarify, supplement or, at the request of
the data controller, delete the data or terminate the data processing. In this case, the data
processing may continue, and the withdrawal of the data subject's consent may be granted for
the duration of the data processing.

IV. SUMMARY

It can be stated that pre-employment data processing is a separate data process with an
independent purpose and means, which must be structured by the relevant data protection
regulations. In this context, the data controller must define in advance, precisely the entire
process of data processing. Within this, the controller must, following the principles of purpose
limitation and data minimization, specify the personal data that are necessary to achieve the
purpose of the data processing, i.e. to select the right person from among the applicants. This
also includes that the data controller has to determine exactly which data have to provide the
data subject, which is needed to carry out the selection procedure. The planning of the process
involves determining the exact course of the selection process, indicating the persons who are
entitled to know the personal data of the data subject and to make a decision based on them.

The controller must, following the principles of lawfulness, fairness, and purpose, identify
the additional data processes that he may wish to carry out during the selection procedure. In
this respect, the most common data process is the control of certain activities and manifestations
of the data subject on social media, which raises difficult issues regarding the protection of the
data subject's privacy and the definition of personal data necessary for the establishment of an
employment relationship.

In many cases, data controllers may request the provision of specific data, in particular
medical data (e.g. during a medical or psychological examination) or personal data relating to
the criminal history of the data subject, before the establishment of the employment
relationship. Such data can only be processed if there is an appropriate legal basis, the
alternatives of which have been described in the study.

An important requirement is that the data controller must inform the data subject about the
data processing and all related information before the data processing, which is required by

49 See: DAVID, J.: Jak by mé&l zaméstnavatel naloZit s osobnimi idaji netisp&inych, ale piesto potencidlng  zajimavych

uchazeéti o zaméstnani? Pravni prostor, https://www.pravniprostor.cz/clanky/ostatni-pravo/jak-by-mel-  zamestnavatel-
nalozit-s-osobnimi-udaji-neuspesnych-ale-presto-potencialne-zajimavych-uchazecu-o-zamestnani (2020- 12-28).

50 This obligation is laid down in Article 5(1)(d) of the GDPR.

51 ZULOVA, J. — SVEC, M.: GDPR a ochrana zaujmov zamestnanca. Bratislava: Friedrich Ebert Stiftung, 2018. 79. p.,
ISBN 978-80-89149-57-5.
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Articles 13-14 of the GDPR. Data controllers may fulfil this obligation by providing
information on the processing in the published notice or by implementing it in such a way that
the data subject has the opportunity to know it before the processing.

It should also be emphasized that the data controller must determine the further fate of the
data processed during this process. It is common for data controllers to retain them to contact
the data subject to fill any position that may arise in the future. Given that the purpose of this
data processing is different from the original purpose, it is lawful if the data subject has given
his or her consent. In the absence of such consent, the data must be deleted and the data carriers
destroyed (possibly returned to the data subject), the procedural rules of which, in the context
of self-regulation, must be laid down by the controller and the data subject informed in advance.

Lastly, | note that, under Article 88 of the GDPR, the legislature has a chance to regulate
matters before the establishment of an employment relationship. As explained above, the
Hungarian law did not lay down special rules for the pre-employment procedure, but after the
GDPR became applicable, the § 10(1) of the Hungarian LC in general and several other
provisions (e.g. control of the employee, processing of biometric data, etc.) has been revised.
However, there is no information on whether the Hungarian legislator has complied with its
notification obligation to the European Commission under Article 88(3) of the GDPR. The
Hungarian legislator informed the European Commission about the provisions which were
applicable when GDPR became applicable, in respect of which the regulation requires
notification.>® In contrast, the Slovak and Czech legislators regulate pre-employment issues
with subtle modifications after the labour codes came into force. Notwithstanding, the Slovak®?
and Czech® legislators have also complied with their general notification obligation and have
notified the relevant legislation in force at the time of application of the GDPR.>®

Allin all, it can be stated that the complex application of itemized legal norms, which require
serious expertise, is required concerning data processing in the context of the procedure for the
establishment of an employment relationship. Although in the study I focused on the necessary
rules to be taken into account in this procedure, it is important to emphasize that in the case of
data processing that violates data protection regulations, as a result of a supervisory official
procedure, data controllers may even face severe administrative fines and other ways of
prosecution.
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GDPR, data processing, data processing and employment, recruitment.
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GDPR, spracovanie osobnych udajov, zamestnanie a spracovanie osobnych tdajov, inzerat na
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VYDEDENIE, NE/PLATNOST, PROCESNA OCHRANA

EXHEREDATION, IN/VALIDITY, PROCEDURAL
PROTECTION

Jozef Kirst!
https://doi.org/10.33542/S1C2021-1-02

ABSTRAKT

Autor sa v tomto ¢lanku zaoberd institutom vydedenia v podmienkach Slovenskej republike
vo svetle domdcej a Ceskej judikatury. Zameriava sa na podmienky, formdlne a materialne
nalezitosti listiny o vydedeni, posudzovanie jej platnosti, ako aj suvisiacej procesnej ochrany
V dedicskom konani. Ucelom tohto ¢lanku je analytické spracovanie danej témy z pohladu
posudzovania platnosti listiny o vydedeni v sudnej praxi. Autor zdroven porovndva
konstrukciu tohto institiitu s pravnou vipravou v Ceskej republike.

ABSTRACT

In this article, the author deals with institute of exheredation in Slovak Republic from
perspective of domestic and Czech case law. The article focuses on legal terms and conditions,
formal and material necessities of deed of disinheritation, consideration of its validity, as well
as the with the procedural means in inheritance proceeding. The purpose of this article is to
analytically process chosen topic from aspects of consideration of validity of deed of
disinheritation in judicial case law. Author compare the structure of this institute with the
Czech legislation.

1. UVOD

Vydedenie (lat. exheredatio) je institat dedi¢ského prava, ktory suvisi s postavenim
neopomenutelnych dedicov. Ide o jednostranny, kauzalny, formalny ukon porucitel’a, ktorym
prejavuje svoju vol'u odobrat’ svojmu potomkovi ako neopomenutel'nému dedicovi jeho pravo
dedit, ktoré by mu inak zo zakona patrilo.? Za vydedenie nemozno povazovat zavet, ktorym
porucitel’ zimerne vynecha jedného alebo viacerych svojich neopomenutelnych dedicov tzv.
opomenutie.> V pripade existencie zavetu, ktorym poruéitel disponuje celym svojim
majetkom a ktorym je v zavete opomenuty jeho plnolety potomok, dochddza ku krateniu
zédkonného dedi¢ského podielu o polovicu oproti situdcii, ak by takyto zavet neexistoval
a dedilo by sa podla zakona. Maloletému v pripade opomenutia prislicha cely zdkonny
podiel. Taktiez je potrebné vydedenie odlisit’ od tzv. negativneho zavetu, ktorym porucitel
sposobom ustanovenym pre vydedenie chcel vylugit z dedi¢stva niekoho iného ako potomka.*
K vydedeniu moze dojst’ aj fakticky tym, ze poruditel’ svoj majetok pocas zivota minie, daruje

JUDr., Ustavny sid Slovenskej republiky, Kosice, Slovenska republika

The Constitutional Court of the Slovak Republic, Kosice, Slovak Republic.

2 CIRAK, J. akol.: Dedi¢ské pravo - Samorin: Heuréka, 2009.- 81 s.- ISBN 978-80-89122-55-4.

3 FAINOR, V., ZATURECKY, A.: Nastin sikromného prava platného na slovensku a podkarpatskej rusi, 1. preprac.
doplnené vydanie, Bratislava: Pravnicka jednota, 1935.- 516 s., archaicky vyraz pominutie.

4 HOLUB, M. a kol.: Ob¢ansky zakonik, Komentér 1. zvizok, Praha: Linde Praha, a. s., 2003.- 685 s.- ISBN 80-  7201-

406-4.
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alebo sa ho inym spdsobom zbavi tak, aby nededili jeho neopomenutelni ako aj ini do tvahy
prichadzajuci dedicia.

Tento institat bol opdtovne zavedeny do nasho pravneho poriadku zékonom ¢. 131/1982
Zb. V sucasnosti je zakonna Gprava tohto instititu obsiahnutd v § 469a zakona ¢. 40/1964 Zb.
Obciansky zakonnik v zneni neskorsich predpisov (d’alej len ,,0Z”).

Velkd novela OZ €. 509/1991 Zb. rozsirila, respektive spresnila dovody vydedenia v §
469a o pism. b), c), d), ktoré mozno povazovat' za taxativne dovody moznosti vydedit
potomkov porucitelom. SkutoCnost’, Ze institut vydedenia bol znova zavedeny do noriem
dedi¢ského prava hmotného, sved¢i o tom, ze v predoslej uprave chybali prostriedky, ktorymi
by sa umoznilo porucitel'ovi vyvodit’ zodpovedajice majetkopravne dosledky pre pripad, ¢i
uz z hladiska moralneho, socidlneho apod., nevhodného spréavania sa potomkov voci
porucitel'ovi. resp. spravania sa ktoré je pre porucitel’a neakceptovatel'né a svojim spdsobom
sa ho priamo dotyka. UZ z koncepcie institatu vydedenia vyplyva zaver, ze pravidla spajané
so spravanim sa v rozpore s dobrymi mravmi je mozné sankcionovat’ aj moznost'ou vydedit
svojho potomka, ktory sa inak povazuje za neopomenutelného dedica. Je Gplne na voli
porucitela, ¢i svojho potomka vydedi alebo nevydedi.

Zakladnym predpokladom vydedenia je existencia konkrétneho dévodu vydedenia. Zakon
taxativne stanovuje Styri dovody vydedenia. V zmysle sudnej praxe uvedenie inych ako
zakonnych dovodov vydedenia sposobuje neplatnost’ listiny o vydedeni.> Zakon vyslovne
vyzaduje uvedenie aspon jedného zo zdkonnych dovodov vydedenia, teda moze ist' aj
0 kombinéciu viacerych dovodov, ked’ze zakon to nevylu€uje. Sudna prax dospela k zaveru,
ze dovod vydedenia musi existovat’ uz ¢ase spisania listiny o vydedeni a zaroven stanovila,
7e pri posudzovani existencie dovodu vydedenia su rozhodujuce len okolnosti, ku ktorym
doslo pred spisanim listiny o vydedeni.® Inak povedané porugitel’ nemoze vydedit’ niekoho
preventivne, lebo ocakéva, Ze sa naplni niektory konkrétny dévod vydedenia po spisani listiny
o vydedeni. Co sa tyka uvedenia dovodu vydedenia tento podla sidnej praxe, musi byt
dostatoéne zrozumitelny nielen dotknutému subjektu, ale aj subjektu nezicastnenému.” OZ
nevylucuje moznost’ porucitela napisat’ aj d’alsiu listinu o vydeneni toho istého potomka z
toho istého pripadne iného zakonného dévodu. Pokial’ by §lo o listinu o vydedeni z toho istého
zédkonného dovodu, podstatné pre postdenie existencie ozna¢eného dovodu vydedenia by boli
skutkové okolnosti, najmé Specifikdcia spravania potomka zakladajica oznaceny ddvod
vydedenia. Mohlo by dojst’ k situécii, Ze skor napisana listina o vydedeni toho istého potomka
z rovnakého zadkonného doévodu by bola postdend ako neplatna pre nenaplnenie oznac¢eného
dovodu vydedenia, ale neskor napisana by bola posudend ako platné a vice versa. Pokial’ by
existovali dve alebo viaceré listiny o vydedeni toho istého potomka z rozlicnych dévodov,
bolo by potrebné posudit, ¢1 neskor napisana listina o vydedeni je platni. Neskor spisana
listina o vydedeni ru$i platnost’ skor naisanej listiny o vydedeni toho ist¢ho potomka za
predpokladu, Ze je platna a nemo6Zze skor spisana listina o vydedeni obstat’ popri neskor
spisanej listiny o vydedeni. Je potrebné mat na pamiti skutoCnost, Ze ucinky vydedenia
nastavaju k momentu smrti porucitel’a a platnost’ viacerych existujucich listin o vydedeni sa
posudzuje rovnako ako pri zavete. Uvedené plati aj pre pripad, ze pdjde o vydedenie toho
ist¢tho potomka na zaklade dvoch listin o vydedeni s rozlicnymi zdkonnymi dévodmi
vydedenia. Platnost’ skor napisanej listiny o vydedeni toho istého potomka by mohla byt’ dana
v pripade, ak by neskor napisana listina o vydedeni bola z nejakych formalnych alebo
pravnych doévodov posudena ako neplatna. Domievam sa, ze mozu existovat’ aj viaceré platné
listiny o vydedni toho istého potomka v pripade, ak prvou platnou listinou o vydedeni doslo

5 (R50/1985).
Rozsudok Najvyssieho sudu SR z 24. juna 2020, sp. zn. 6 Cdo 98/2018.
" Uznesenie NajvysSieho stidu SR z 26. jula 2012, sp. zn. 4 Cdo 194/2011.
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len k Ciastocnému vydedeniu. Samozrejme v pripade Ze pojde o listiny o vydedeni rozli¢nych
potomkov porucitel'a, kazda z nich sa posudi samostatne.

Priamym nasledkom vydedenia je vylucenie neopomenutel'ného dedi¢a (jedného alebo
viacerych) z dedenia, a to &iastocne alebo tiplne.® O &iastoénom vydedeni hovorime vtedy, ak
sa podiel neopomenutel'ného dedica v dosledku platného vydedenia krati oproti podielu, ktory
by mu inak zo zdkona patril, teda dedi menej ako predstavuje jeho zdkonny podiel podla §
479 OZ. Pri uplnom vydedeni neopomenutelny dedi¢ nededi vobec. Pokial’ porucitel
vyslovne v listine 0 vydedeni nestanovi inak, vylucuje z dedenia len svojho potomka, preto
jeho podiel prechadza na vnukov-vnucky porucitel’a. V pripade ak chce porucitel’ vylucit
z dedenia aj potomkov svojho vydedeného potomka, pripadne aj pravnukov a pravnucky,
musi ich v zmysle § 476a ods. 2 OZ vyslovne uviest, Ze sa vydedenie vzt'ahuje aj na tieto
0soby. Na vydedenie tychto d’alSich 0sob sa nevyzaduje samostatna existencia dovodu na ich
vydedenie, postacuje, ak dovod existuje pre potomka porucitel'a. Vychadza sa zrejme z toho,
ze s majetkom potomka vydedeného, ako maloletého dedica by spravidla nakladal vydedeny
ako jeho zdkonny zastupca.’ Ceska pravna upraval® sa v tomto odliSuje a rozliduje rezim
vydedenia potomkov vydedeného podl'a toho, ¢i porucitel’ prezil vydedeného potomka alebo
nie. Ak porucitel’ prezil vydedené¢ho potomka, potom pre platnost’ vydedenia potomkov
vydedeného sa vyzaduje osobitne uviest’ aj dovod vydedenia, v opacnom pripade, teda ak
porucitel’ neprezil vydedeného potomka, nededia ani potomkovia vydedeného, pokial’ by
poru¢itel neprejavil svoju volu inak.!' Potomkovia vydedeného by mohli vydedenie
spochybnit’, len ak vydedeny potomok zomrel skor, ako sa k vydedeniu vyjadril; pravo
vyjadrit’ sa k vydedeniu by potom preslo na jeho dediCov (tymi by nemuseli byt iba jeho
potomkovia, ale i manzelka ¢i iny dediCia zo zavetu). Ak by vydedeny potomok zomrel skor
ako porucitel’, bolo by potrebné, aby sa vyjadrili jeho potomkovia (nie ostatni dedi¢ia), ale len
vtedy, ak sa vydedenie malo v zmysle § 469a ods. 2 OZ vztahovat aj na nich.?

Utinky vydedenia nastavaju okamihom smrti poruéitela, ked’ze dedi¢stvo sa nadobuda
smrtou porucitel’a. K platnému vydedeniu dochddza vtedy, ak je porucitelov pravny tkon
perfektny a existuje zakonny dévod vydedenia.

2. NEPLATNOST LISTINY O VYDEDENI Z FORMANOLPRAVNYCH DOVODOV

Ako uz bolo uvedené platnost, respektive neplatnost’ tohto formalneho pravneho ukonu
porucitel'a sa posudzuje z hl'adiska kritérii, ktoré platia pre zavet. Zo samotného pojmu listina
0 vydedeni vyplyva, Ze nedostatok pisomnej formy spdsobuje neplatnost’ tohto pravneho
ukonu porucitel'a. Autor je toho nazoru, Ze aj napriek nepochybne vyjadrenej voli poruditel’a
Vv pripade zvukovej nahravky, pripadne audiovizualneho zaznamu nebude zachovana pisomna
forma, nevyhnutnd pre vyvolanie pravnych u¢inkov vydedenia. Z povahy tohto tkonu ako aj
z poziadavky splnenia rovnakych formalnych naleZitosti ako pri zdvete mozno vyvodit’, ze
moze byt aj siCast’ou samotného zavetu. Listina 0 vydedeni ako samostatny tkon moZe zavet
casovo predchadzat’ alebo byt spisand aj neskor. Zakon pri zavete a to plati rovako aj pre
listinu o vydedeni, rozoznava tri formy pisomného prejavu véle. Ide o tzv. holograf, teda

8 (R67/97).

9 KUPKA, L.: Dedi¢ské pravo hmotné II — doplnené a prepracované vydanie. - Bratislava: EUROUNION, 2016 s... ISBN
978-80-89374-37-3.

10 zikonom &. 89/2012 Sb. bol v CR prijaty ob&ansky zakonik (d’alej len “OZ CR”), do u&innosti tohto zikona platil zakon
¢.40/1964 Sb.

11 pozri § 1646 ods. 3 OZ CR .

2. HOLUB, M. akol : OBCANSKY ZAKONIK, Komentér I. zvizok, Praha: Linde Praha, a. s., 2003.- 618 s.- ISBN 80-
7201-406-4, podobne LAZAR, J. a kol.: Ob¢&ianske pravo hmotné 1. zvézok, Bratislava: IURIS LIBRIS, 2018.- 669 s.-
ISBN 978-80-89635-35-1.
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listina napisana, podpisana'® a datovana vlastnoruéne poruéitelom. Judikatura dovodila, Ze
ani napisanie a podpisanie nedominantnou rukou, nesposobuje neplatnost’ listiny, pokial’ je
nepochybné, Ze ju napisal poruditel.}* Teda poziadavka, aby bola listina o vydedeni
vlastnoru¢ne napisand, nevylucuje podla povahy konkrétneho pripadu moznost, aby
porugitel’, ktory je bezruky, ale dokaze pisat’ (napr. istami, nohami a pod.),"®aby sam spisal
lisinu o vydedeni. Ide vzdy o to, aby pisomny prejav vykazoval charakteristické znaky pisma
toho, kto prejavuje svoju vol'u. Aj ked hovorime o listine, neznamena to, Ze musi byt napisana
na papieri, podstatné bude to, Ze je napisana na pevnom podklade (na dverach, na stene
a pod.). Druhou formou je alograf, teda listina zriadena - napisana inou formou. Pri alografe
rozliSujeme dva pripady listin ato listinu napisani samotnym porucitelom za
pomoci pisacieho stroja alebo pomocou pocitaca a vlastnoru¢ne podpisanu porucitel'om,
alebo listinu napisanu inou osobou, pri¢om k platnosti je potrebny prislusny pocet teda dvoch
svedkov. Ked porucitel vie pisat’, ale sam nechcel pisat’ do tivahy prichadza, Ze ju napiSe ina
osoba (pisatel’), ktorej porucitel' nadiktuje obsah listiny. Okrem toho, je potrebné listinu
podpisat’ dvomi svedkami, ktory mozu vystupovat’ bud’ ako pisatel” alebo Citatel. Samozrejme
listinu musi podpisat’ aj poruéitel. V druhom pripade alografu ide o situaciu kedy porucitel’
nevie resp. nemoze pisat’ a teda ani podpisat’ listinu, preto bude potrebné mat’ troch svedkov.
Svedkami nemdézu byt potencialni dedi¢ia. U porucitel'a ako osoby spdsobilej na pravne
ukony vplnom rozsahu zakon vyZzaduje vlastnoruéné podpisy dvoch svedkov,
u hendikepovanych os6b (nevidomé, nepocujice, analfabeti) az troch svedkov. Osobitnou
pisomnou formou spisania listiny o vydedeni je notarska zapisnica, teda listina spisana
a potvrdena notarom vo forme notarskej zapisnice, ktort je potrebné odlisit’ od jednoduchého
osvedcenie pravosti podpisu porucitel'a notarom na listine o vydedeni. Zadkon u maloletych
starSich ako 15 rokov stanovuje pre platnost’ listiny 0 vydedeni, rovanko ako u zavetu, vylu¢ne
formu notarskej zépisnice.

V praxi je nedostatok pisomnej formy listiny o vydedeni a tym aj jej neplatnost’ sposobeny
najcCastejSie tym, ze porucitel’ napiSe listinu o vydedeni na stroji alebo pocitaci, a vlastnoru¢ne
ju podpise domnievajic sa, ze doslo k platnému pravnemu tkonu vo forme vlastnoruéne;j,
osobne napisanej listiny, ktort vlastnoruéne podpisala v domnienke, Ze ide o holograf.
Podobne je tomu, ak hendikepovany porucitel’ (nevidomy, nepocujici, analfabet) pri spisani
takejto listiny formou alografu zabezpeci podpisy dvoch svedkov, hoci u takéhoto poruditel’a
je potrebné svedectvo a podpisy az troch svedkov. U maloletého porucitel’a starSieho ako 15
rokov moze dojst’ k spisaniu neplatnej listiny o vydedeni vo forme alografu alebo holografu,
ked’ze vzhl'adom na jeho vek zakon vyzaduje formu notarskej zapisnice (§ 476d ods. 2 OZ).
Ak by napisala listinu o vydedeni osoby mladsia ako 15 rokov, i$lo by o neplatny pravny
ukon.

3. NEPLATNOST LISTINY O VYDEDENi Z MATERIALNOPRAVNYCH
DOVODOV

Neplatnost’ listiny o vydedeni moze byt spOsobend aj nedostatkami vSeobecnych
nalezitosti pre platnost’ pravnych ukonov. PredovSetkym porucitel’ musi mat’ sposobilost’ na
tento pravny ukon. Ak by bola spdsobilost na pravne ukony porucitela obmedzena
rozhodnutim sudu, je potrebné pri platnosti tohto pravneho tikonu skiimat’, ¢i sa obmedzenie
nevzt'ahuje aj na dispoziciu s majetkom. V zmysle § 38 ods. 2 OZ bude listina 0 vydedeni

13 (R51/1984) ak poruditel zavet podpisal aspoit Ssvojim priezviskom, je tym splnena néleZitost zavetu, pokial
0 totoznosti podpisu poruditel’a nie st ziadne pochybnosti.

14 Rozhodnutie NS CR z 19. 12. 2001, sp. zn.: 30 Cdo 1975/2001.

15 ELIAS, K: Pravni ukony na soukromych listinach se zvlastnim zietelem k jejich podpisovani, AD NOTAM 3/1996, s.
54.
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posudend ako neplatna, ak by porucitel’ konal v dusevnej poruche, ktora ho robi na tento tikon
nesposobilym. Dokazné bremeno v takomto pripade znaSa vydedeny, ktory musi preukazat,
ze porucitel’ v Case spisania listiny o vydedeni trpel takouto dusevnou poruchou. Zakon
vyslovne riesi otazku sposobilosti maloletych 0s6b na pravny ukon vydedenia ako uz bolo
uvedené tak, ze maloleti, ktori dovfsili 15. rok, mézu spisat’ listinu o vydedeni iba formou
notarskej zapisnice. Argumentom a contrario je mozné vzhl'adom na tito Specidlnu Gpravu
dospiet’ k zaveru, ze pri posudzovani platnosti ukonu os6b mladsich ako 15 rokov, sa
neuplatni § 9 OZ, v zmysle ktorého maloleti maju sposobilost’ len na také pravne ukony, ktoré
st svojou povahou primerané rozumovej a volovej vyspelosti zodpovedajticej ich veku.
V tejto suvislosti je tiez potrebné dodat’, ze je vysoko nepravdepodobné, ze by osoba mladsia
ako 15 rokov, mala uz svojich potomkov. Pokial’ ide o moznost’ vydedit’ maloletého potomka,
zakon nevylucuje vydedenie potomka, ktory je v dobe spisania listiny 0 vydedeni malolety,
avSak v takom pripade je potrebné skiimat’ nielen to, ¢i jeho chovanie spadd pod konkrétny
dovod vydedenia a dosahuje potrebnu intenzitu, ale aj zvazit' jeho rozumova a volova
vyspelost’ v danom veku ac¢i by bolo spravodlivé od neho pozadovat' iné spravanie,
nezakladajiice dovod vydedenia.'®

Pokial’ ide o nalezitosti vole, td musi byt dand, slobodnd, vdzna a bez omylu. Nedostatok
slobody vole moze byt sposobeny natlakom, ¢i uz priamym - fyzickym donutenim (pod
hrozbou nésilia dedi¢ alebo ind osoba donuti porucitel’a spisat’ holografnu listinu o vydedeni),
alebo psychickym donutenim vo forme bezpravnej vyhrdzky, napriklad v doésledku
vydierania. Vol'a porucitela pri spisovani listiny o vydedeni musi byt’ vaZna, to znamena, ze
pokial tuto listinu spisal pri hre alebo zo Zartu, vol'a bude trpiet nedostatkom vaznosti. Dalsim
pripadom je omyl. To znamena, ze musi ist’ o pravne relevantny omyl porucitel'a, napr. omyl
v kvalifikacii pravneho ukonu, pripadne vyvolany Istou (§ 49a OZ). Ako navod pre
posudzovanie omylu je vhodné poukézat na § 1530 OZ CR.* V pripade Isti moze ist’ o snahu
niektorého do tivahy prichadzajtiiceho dedica, Ze porucitel'ovi oznami nepravdivé skutocnosti
tykajuce sa neopomenutelného dedi¢a, v dosledku ¢oho, porucitel’ spise listinu o jeho
vydedeni. V zmysle zakona (§ 40a OZ) v takom pripade ide o relativnu neplatnost’, ktora
moze spdsobit’ problém v aplikacnej praxi, pretoze neplatnosti takéhoto pravneho tkonu sa
mozno domahat’ v ramci trojro¢nej premlcacej doby pocitanej odo dia smrti porucitela.

Dalsim nedostatkom listiny o vydedeni sposobujucim jej neplatnost moze byt
nezrozumitel'nost’, neurcitost’, pripadne nedostatky pri formulovani dévodu vydedenia, ked’ze
ide o0 kauzalny tkon. Nezrozumitel'nost méze spocivat v tom, ze porucitel’ listinu spise
V neznamom nerozpozantelnom jazyku, ktory nie je mozné prelozit’ alebo znakmi, ktoré
spOsobujti nejasnost’ obsahu tohto tikonu. Do uvahy prichadza aj nejasnost’ ¢i nepresnost’ pri
oznaceni alebo formulovani zdkonného ddévodu vydedenia. OZ v zmysle sudnej praxe
nevyzaduje, aby bol dovod oznaceny jeho zdkonnym urcenim presnym cislom paragrafu a
pismena, teda moze byt vymedzeny aj skutkovym opisom dovodu vydedenia, ktory spada pod
jeden zo zakonnych dovodov. Opis teda musi byt formulovany tak, aby nevyvolaval
pochybnosti 0 jeho priradeni pod konkrétny zakonny dovod vydedenia. PostaCuje, aby
porucitel' v listine 0 vydedeni spravanie potomka vecne, miestne a ¢asovo konkretizoval
a Specifikoval tak, aby bolo nespochybnitel'né, Ze je spravanie subsumovatel'né pod niektory
(viaceré) dovody vydedenia.'® Samotny dovod vydedenia ako uz bolo uvedené, musi byt pod
sankciou neplatnosti pravneho ukonu konkretizovany tak, aby bol objektivne zrozumitel'ny,

16 Uznesenie Krajského stidu v Brno sp. zn. 18 Co 310/98.

17 Omyl je podstatny, tyké-li se osoby, které se néco ziistavuje, nebo podilu &i véci, které se zlistavuji, anebo podstatnych
vlastnosti véci. Vlastnosti jsou podstatné, je-li ziejmé, Ze by zlstavitel v zavéti tak neur¢il, kdyby se v nich nebyl
zmylil.

18 Nejvyssi soud CR sp. zn. 21 Cdo 1825/2007.
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teda nielen dotknutému subjektu, ale aj subjektu neziucastnenému. Nedostatok urcitosti listiny
0 vydedeni vtomto smere moéze byt sposobeny aj nedostatocnym urcenim, ktorého
Z neopomenutel’'nych dedicov ma porucitel’ v imysle vydedit’, napr. oznacenie syna bez d’alse;j
konkretizacie v pripade, ze porucitel mé viacerych synov, nebude postacovat’, ak ani z
uvedeného zakonného dovodu nie je mozné bez pochybnosti urcit, ktorého syna mal porucitel’
na mysli.

Neplatnost’ listiny o vydedeni moze byt dand aj tym, Ze v pripade alografu pdjde
0 nespdsobilych svedkov (§ 476e OZ), nemajucich napr. plna spdsobilost’ na pravne tkony,
analfabetov, maloleté osoby, nepocujucich, nevidiacich, 0s6b postihnutych duSevnou
poruchou a pod. u ktorych mozno pochybovat’ o ich schopnosti sved¢it’ o obsahu listiny
a okolnosti, za ktorych bola spisana. Tu je potrebné rozliSovat’ obmedzenie sposobilosti 0soby
pre duSevnu poruchu, ktora nie len prechodna a konanie osoby za okolnosti ktoré ju robia
nesposobilou pre tento tkon. Rozdiel spociva v tom, ze pokial’ poéjde o svedectvo osoby
postihnutou dusevnou poruchou, péjde vzdy o nesposobilého svedka, pokial’ svedectvo osoby
v druhom pripade je vo vSeobecnosti akceptovatelné a platné, teda osoba je spdsobila na
pravne ukony, avSak v ¢ase svedectva tu existovali okolnosti, ktoré vylucuju jej schopnost’
sved¢it’ (opitost, pod vplyvom drog). Pokial' ide o svedectvo maloletych, t& sa vo
vSeobecnosti riadi § 9 OZ. Domnievam sa vSak, ze spdsobilost’ svedka by nemala byt
spochybiiovand, ak pdjde o osobu starSiu ako 15 rokov a jeho rozumova a vol'ova vyspelost’
zodpoveda jeho veku. Pretoze vychadzajuc zo znenia § 476d ods. 2 OZ sposobilost’ osoby
vykonat’ takyto ukon atym aj podat pravne relevantné svedectvo o takomto ukone je
samostatne upravena pri maloletych, ktori dovrsili 15. rok. Tito malolety v zmysle ozna¢eného
§ 476d ods. 2 OZ mozu prejavit’ poslednti vol'u a rovnako aj napisat’ listinu o vydedeni, avSak
iba formou notarskej zapisnice. Pokial’ OZ tymto maloletym osobam starSim ako 15 rokov
umoznuje uskutocnit’ takyto pravny tkon (poslednu volu alebo listinu o vydedeni) sice v
sprisnenej forme, ich rozumova a vol'ova vyspelost’ podl'a nasho nazoru indikuje, ze takato
osoba spiia predpoklady na to, aby mohla byt povazovana za riadneho svedka a sved¢it o
pravnom ukone, ked'ze v zmysle § 469a ods. 3 OZ nalezitosti listiny ako aj spdsobilost’
svedkov sa posudzuje rovnako ako pri zavete. Svedkami v zmysle ustanovenia § 476e OZ
nemdzu byt ani osoby neovladajtce jazyk, v ktorom sa prejav vole robi, ako aj osoby, ktoré
maju v dosledku listiny o vydedeni dedit’.

Zakon u osob s hendikepom (nevidomé, nepocujuce, analfabeti) predpisuje kvalifikovany
pocet svedkov az troch, pri€om od povahy toho ktorého hendikepu sa odvijaji aj poZiadavky
na sposobilost” suCasne pritomnych svedkov (napr. u nepocujtcich ovladanie znakovej reci
svedkami). Do listiny o vydedeni je potrebné zaznamenat’ aj fakt a povahu hendikepu a tiez
kto listinu spisal, predcital a akym spdsobom porucitel’ potvrdil, Ze listina obsahuje jeho prava
volu. TotoZnost’ osoby pisatel’a (alebo predcCitatel’a) a svedka nevylucuje ani § 476¢c OZ, v
ktorom je upravena osobitnd forma alografného zavetu v pripade, ze porucitel’ z nejakého
dovodu nemdze &itat alebo pisat’.?

Vo vSetkych pripadoch svedectva 0 spisani listiny o vydedeni a obsahu listiny zakon
vyZzaduje ich sti¢asna pritomnost’ (§ 476b OZ za ucasti svedkov). Judikatlra v sivislosti so
svedectvom v pripade alografného zavetu, ktora je podl'a nasho nazoru analogicky pouzitel'na
aj pre platnost’ alografne;j listiny o vydedeni, vzh'adom na zakonny odkaz (§ 469a ods. 3 OZ)
dovodila, Ze svedkovia nemusia poznat' obsah zdvetu/listiny a nemusia byt pritomni pri
samotnom spisani zéavetu/listiny. Nemusia byt ani pritomni pri podpise zéavetu/listiny
porucitelom. Ich pritomnost, a to suCasnu, vyzaduje zdkon iba pri vyslovnom prejave
porucitel’a, ze listina obsahuje jeho poslednu vol'u a to vol'u vylucit' z dedenia potomkov,

19 Uznesenie Najvysgieho sudu SR, sp. zn. 4 Cdo 3/2010 zo diia 28. jula 2010.
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pricom v bezprostrednej nadvdznosti na tento prejav porucitela musia listinu podpisat’ aj
svedkovia.?

Medzi d’alSie dovody neplatnosti materialnopravnej povahy radime dévody neplatnosti,
ktoré st spojené s nedostatkom niektorej zo zakonnych nalezitosti ako st podpis, datum alebo
samotny dovod vydedenia. Do tvahy vsak prichadza aj to, ze alografna listina o vydedeni
bude na viacerych listoch papiera spojenych kovovou sponou, pricom podpis bude len na
poslednej strane. Zaver o platnosti listiny o vydedeni v takomto pripade vyzaduje splnenie
podmienky, ze tu nie st pochybnosti o pravosti, pravdivosti, suvislosti a nadvidznosti
jednotlivych listov listiny o vydedeni.?! Zastdvam nazor, Ze pokial’ OZ nepredpisuje v pripade
listiny o vydedeni respektive zavetu ako formalneho pravneho tkonu sukromnej povahy,
ktory pozostava z viacerych listov podpisy na kazdom liste listiny/zavetu alebo osobitnu
formu spojenia listov, ako je tomu v pripade notarske;j listiny pozostavajtcej z viacerych listov
(zositim $nurou, ktorej volné konce sa prekryji nalepkou opatrenou odtlackom uradnej
peciatky) podl'a § 44 ods. 3 zdkona ¢. 323/1992 Zb. o notaroch a notérskej ¢innosti (Notarsky
poriadok) v zneni neskorsich predpisov, ktora mé ale povahu verejnej listiny, pre platnost’
takejto sukromnopravne;j listiny a potvrdenie jej jednoty postacuje, ak nie si pochybnosti o
pravosti, pravdivosti, stvislosti a obsahovej nadvaznosti jednotlivych listov listiny o
vydedeni, tak ako to konstatoval aj najvyssi sd SR.

Medzi osobitné dovody neplatnosti listiny o vydedeni radime tie, ktoré stivisia so zmenou
postoja porucitel’a. Pokial’ ide o odvolanie vydedenia alebo zrusenie zavetu v ¢asti vydedenia,
tento ukon musi byt uskuto¢neny v zdkonom predpisanej forme a S nélezitostami, ktoré su
predpisané pre platnost’ zadvetu. Moze k nemu vSak dojst’ aj konkludentne, a to napriklad
neskorSim zévetom, kde porucitel’ za svojho dedica ur¢i prave vydedeného, alebo aj zni¢enim
listiny 0 vydedeni jej roztrhanim.

Listina o vydedeni musi byt predlozena vzdy v originali, aby vyvolala pravne Géinky.
Tento nazor vychadza z toho, ze porucitel’ méze listinu o vydedeni podobne ako aj zavet znicit
a tym vyjadrit svoju vol'u zrusit' vydedenie.??

V tejto stuvislosti hodno spomenut’ judikat (R 30/1982), podl'a ktorého ak bol zavet zruseny
neskosim zdvetom (§ 480 ods. 1 OZ), neobnovi sa jeho Uc¢innost’ tym, Ze neskorsi zavet bol
odvolany alebo bola ni¢en4 listina, na ktorej bol neskorsi zavet napisany. Aplikovanim tohto
pravidla na listinu o vydedeni, je potrebné konStatovat’, Ze v dosledku zruSenia neskorSieho
zéavetu, ktorym porucitel' zahrnul vydedeného potomka do zavetu, alebo jeho zni¢enim, sa
neobnovi ucinnost’ listiny o vydedeni.

Zakonné vymedzenie dovodov vydedenia suvisi iba s 0sobou neopomenutelného dedica
ajeho kvalifikovaného nehodného chovania, ktoré poruditelovi umoziuje korigovat
(obmedzit’, vylucit) jeho narok na zdkonny podiel z dedi¢stva. Ide teda o kvalifikované
spravanie neopomenutel'ného dedica, ktoré je v rozpore s dobrymi mravmi a vSeobecne
uznavanymi predstavami spoloc¢nosti o tom, ako sa méa chovat’ buduci potencialny dedi¢ k
poruéitelovi.?? Ide o taxativny vypocet dovodov uvedeny v § 469a ods. 1 OZ. Pokial’ by
spravanie nespadalo ani do jednej kategorie dovodov vydedenia, neexistoval by zdkonny
dovod vydedenia. Ako uz bolo uvedené samotné existencia dovodu vydedenia nestaci, tento
dovod musi byt explicitne vyjadreny v listine 0 vydedeni. Domnievam sa, Zze samotné
uvedenie zakonného dovodu bez d’alSieho konkrétneho skutkového opisu, je problematické
Z hl'adiska urcitosti a preukazatel'nosti existencie toho ktorého dovodu vydedenia s vynimkou
dovodu podl'a § 469a ods. 1 pism. ¢) OZ.

20 Uznesenie Najvyssieho sidu SR, sp. zn. 4 Cdo 93/2009, zo diia 28. jula 2010.
2a Uznqsem'e Najvyssieho sudu SR, sp. zn. 4 Cdo 93/2009, zo dna 28. jula 2010.
2 CIRAK, J. a kol.: Dedi¢ské pravo. - Samorin: Heuréka, 2009.- 84 s.- ISBN 978-80-89122-55-4.

https://doi.org/10.33542/S1C2021-1-02 26


https://doi.org/10.33542/SIC2021-1-02

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 1

Porucitel’ podla § 469a ods. 1 OZ mdze vydedit’ svojho potomka

a) ak v rozpore s dobrymi mravmi neposkytol poruditel'ovi potrebni pomoc v chorobe, v
starobe alebo v inych zadvaznych pripadoch,

b) o porucitel'a trvalo neprejavuje opravdivy zaujem, ktory by ako potomok mal prejavovat,

€) bol odstdeny pre umyselny trestny ¢in na trest odiatia slobody v trvani najmenej jedného
roka,

d) trvalo vedie neusporiadany zivot.

Ad a)

Do6vodnost’ vydedenia z hladiska posudzovania dobrych mravov kladie doraz na
objektivne hl'adisko a tym vyluéuje pripadnt l'ubovol'u zo strany porucitel’a. V zmysle tohto
dévodu vydedenia musi byt splnenda podmienka, ze porulitel je odkézany respektive
potrebuje pomoc v starobe, chorobe alebo v inom zavaznom pripade (napr. finan¢na nidza,
prirodna katastrofa, poziar, povoden, kalamita, iraz, imobilnost’) a neopomenutelny dedi¢ mu
neposkytol v rozpore s dobrymi mravmi pomoc. Tento dévod vydedenia nebude naplneny, ak
nie je splnend podmienka odkéazanosti protucitel’a, teda porucitel si vie sam zabezpecit’ svoje
nevyhnutné, bezné potreby, alebo tieto potreby vie zabezpecit' a fakticky zabezpecuje ina
vhodna osoba (manzelka, opatrovatel’ka). TieZ nebude naplneny, ak existuju objektivne
dovody braniace neopomenutel'nému dedicovi v poskytnuti pomoci, napr. porucitel’ odmietol
pomoc, alebo mu v tom brania spoluzijuce osoby v doméacnosti s porucitel'om alebo dedic¢
byva v zahranic¢i alebo je sdm chory, pripadne ma sucasne povinnost’ starat’ sa o svoje maloleté
deti.?® Osobitnym kontroverznym dovodom bude skutocnost, Ze neopomenutelny dedi¢
(potomok) nema vedomost’ o potrebe a odkazanosti porucitel’a. V takom pripade je namieste
otazka, ¢i nebude naplneny v poradi druhy dévod vydedenia a to, ze neprejavuje skutocny
zaujem. Pokial’ by vSak islo len o ndhodnt neiformovanost’ nemajticu trvaly charakter, mohlo
by ist’ 0 okolnost’ ospravedliujucu neposkytnutie pomoci porucitel'ovi, pretoze je sice obvyklé
prejavovat’ zaujem o svojich predkov, avSak moézu nastat’ okolnosti, v dosledku ktorych je
mozné neinformovanost’ tolerovat. Vzdy bude zalezat’ na konkrétnych okolnostiach pripadu
pri posudzovani otazky naplnenia vSetkych urcujucich znakov tvoriacich tato skutkovu
podstatu vydedenia. V zmysle stdnej praxe nemodze naplnit’ tento dévod vydedenia iny
zavadny druh spravania potomka voéi poruitelovi, nez neposkytnutie potrebnej pomoci.?

Zasadnym pre uplatnenie tohoto dovodu vydedenia bude to, Ze potomok objektivne mal
moznost’ poskytnit’ pomoc ale tak neurobil, pricom porucitel’ bol odkazany na pomoc.
Ad b)

V praxi asi naj€astej$im dovodom vydedenia je presvedcenie porucitel’a o tom, ze potomok
trvalo neprejavuje opravdivy zaujem, teda jeho spravanie a postoj je v rozpore s dobrymi
mravmi  a vSeobecnym  oCakavanim akceptovatelného zaujmu o svojho rodica.
Charakteristickym znakom pre naplnenie tohto dovodu je pasivita potomka, ktora je v rozpore
S dobrymi mravmi. Trvaly opravdivy nezaujem vylucuje teda pripady, ked’ nezaujem bude
prejaveny len ojedinele. Aj ked’ zékon neuvadza potrebnu dizku doby, moZeme analogicky
pouzit’ ustanovenie § 102 ods. 1 pism. a) zdkona ¢ 36/2005 o rodine, kde je dand 6 mesacna
lehota pre trvanie opravdivého nezaujmu voci dietatu, kedy je mozné osvojit’ diet'a aj bez
suhlasu biologickych rodi¢ov. Neprejavenie opravdivého zaujmu sa moze vSak prejavit’ aj
nevhodnymi prejavmi, akivnym spravanim vo vztahu k porucitelovi, ktory ma trvaly
charakter a prekraduje zasady spolo¢enskej slusnosti.?® Moze ist aj o hrubo urazlivé

2 SESINA, M., MUZIKAR, L., DOBIAS, P. Dédické pravo. Prakticka piirucka. Praha: Leges, 2019.- 120 s.- ISBN 978-
80-7502-345-2.

24 Rozsudok Krajského stidu v Kogiciach sp. zn. 9 Co 558/2014.

% Rc 8/2008.
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spravanie.’® Skuto¢nosti uvadzané porucitefom v listine o0 vydedeni, musia sveddat
o0 existencii kvalifikovaného nezdujmu potomka o porucitela. Pri preukazovani alebo
vyvracani naplnenia tejto skutkovej podstaty vydedenia napr. vo forme nevhodného
spravania, nie je mozné vychadzat’ len z doslovného uvedenia konkrétnych urdzok uvedenych
V listine o vydedeni alebo z toho, ¢i ich potomok vyslovil tak, ako to uviedol porucitel’.
Urcujici je charakter spravania rozporny s dobrymi mravmi v intenzite potrebnej pre
naplnenie tohto dévodu vydedenia.

Aj pri tomto dovode vydedenia je potrebné skiimat’ vzajomny vzt'ah porucitel’a a potomka.
Najmid ¢i nezdujem nie je obojstranny alebo postoj vytvoreny v dosledku neziujmu
poruditel’a, ¢i priamo vyvolany spravanim samotného poruditela vo vztahu Kk svojmu
potomkovi.?’ V takom pripade totiz bez dalSiecho nie je mozné hovorit o splneni
predpokladov pre platné vydedenie z tohto dovodu.

Ad c)

Pri dovode vydedenia potomka podl'a § 469a ods. 1 pism. ¢) OZ je potrebné, aby existoval
pravoplatny odsudzujuci rozsudok za imyselny trestny ¢&in, ktorym moze byt aj precin®®
potomka; a bol mu uloZeny trest odnatia slobody v trvani najmenej 1 roka, a to uz v Case
spisania listiny o vydedeni. Pokial’ by bol potomkovi za trestny ¢in uloZeny iny trest, ako to
vyzaduje zakon alebo by §lo o nedbanlivostny trestny ¢in, nebol by tento dovod naplneny. Zo
zakona pri tomto dovode vydedenia nie je mozné vyvodit, Ze sa musi jednat o uloZenie
nepodmienecného trestu. Rovnako je irelevantné, ¢i bol trest uz vykonany, zahladeny alebo
nie. Vzhl'adom na charakter tohto dévodu je preukazovanie existencie tohto dovodu pomerne
jednoduché. Domnievam sa, Ze tento dovod bude naplneny aj v pripade cudzokrajného
rozsudku za umyselny trestny Cin, ak ten isty trestny Cin je aj u nas trestny a nd$ pravny
poriadok umoznuje ulozit’ druh trestu (odnatie slobody). Problém by vSak mohol nastat’, ak
by nasledne v dosledku vyuzitia mimoriadnych opravnych prostriedkov (dovolanie, obnova
konania) bol potomok oslobodeny. Ak v ¢ase spisania listiny o vydedeni sice existoval dovod
na vydedenie, ale vydedeny napadol listinu o vydedeni a preukazal, Ze tento dévod odpadol,
malo by sa na dedica hladiet tak, ako keby dovod vydedenia neexistoval od pociatku. Podl'a
nasho nazoru by bolo potrebné teda konStatovat’ neexistenciu dovodu vydedenia a tym aj
neplatnost’ vydedenia. Od platnosti nového OZ CR je v Ceskej republike tento dovod ex lege
ziZzeny na okruh trestnych ¢inov spachanych za okolnosti sved¢iacich o zvrhlej povahe
potomka.?® Zmyslom tejto zmeny je vyligit pripady, kedy st spachané trestné &iny pre
rodinné vizby celkom bezvyznamné a moZzu tak sluzit’ pre porucitel’a len ako zamienka.

Ad d)

Dévodnost’ tohto dovodu vydedenia bude dand, ak potomok dlhodobo vedie neusporiadany
zivot, teda neZzije riadnym spdsobom. V prvom rade musi ist’ o trvaly stav, nie prechodného
charakteru. Za neusporiadany sposob Zivota mozno povazovat’ taky, ktory vykazuje odchylku
od normalu a je neziaduci, pretoze spravidla ohrozuje potomka samotného alebo jeho blizke
osoby, najmi viak rodinu.?° Mozno tu zaradit’ alkoholizmus, uZivanie drog, hazardné hranie
(gambling), zadlZovanie aneplatenie dlhov, uUmyselnli nezamestnanost, tulactvo,
marnotratnost’, zanedbavanie rodiny. VSetky spomenuté prejavy neusporiadaného Zivota maju
spolo¢ntl Crtu - obavu, ze potomok v dosledku svojho neusporiadan¢ho zivota dediCstvo
nezachova pre svojich potomkov. Marnotratnost a zadlzenost spojena s touto obavou

% FAJNOR, V., ZATURECKY, A. Nastin sikromného prava platného na Slovensku a Podkarpatskej Rusi, Il. preprac.
doplnené vydanie, Bratislava: Pravnicka jednota, 1935.- 516 s.

27 Rozsudok Najvyssieho sudu CR sp. zn. 21Cdo 3772/2007.

28 pozri § 10 ods. 1 pism. b) zakona ¢. 300/2005 Z. z. Trestny zdkon v zneni neskorsich predpisov.

28 nozri § 1646 ods.1 pism. ¢) OZ CR.

2 Rozsudok Najvyssieho stidu SR, sp. zn. 1 Cdo 173/1996 z 1. novembra 1997.
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predstavuje osobitny dovod vydedenia v CR (pozri § 1647 OZ CR) za podmienky, Ze povinny
podiel svojho potomka porucitel’ prenecha/odkéze jeho detom, pripadne ich potomkom.

4. PROCESNOPRAVNA OCHRANA VYDEDENEHO POTOMKA

Pri skimani platnosti listiny o vydedeni a tym aj vydedenia potomka v ramci konania o
dedicstve notar ako sudny komisar postupuje podla zdkona ¢. 161/2015 Z. z. Civilny
mimosporovy poriadok v zneni neskorsich predpisov (dalej len “CMP”). Ex offo skiima
platnost’ listiny o vydedeni, ¢i st splnené vsetky nalezitosti pozadované pre pravny tkon.
PredovSetkym skuma, ¢i st dostato¢ne identifikované osoby (ktora tikon urobila, koho sa tyka,
osoby svedkov), miesto, datum, uvedenie dovodu vydedenia, dodrzanie pisomnej formy, ¢i je
predpisany pocet svedkov, podpisy, urCitost’ a pod. Pokial’ notar zisti Ze ide o neplatny
respektive vadny pravny ukon nespifiajuci zakonné kritéria, notar v dediéskom konani
neprihliada na vadnu listinu o vydedeni. Sdm vSak notar nemoze pravoplatne rozhodnut’ o
neplatnosti listiny o vydedeni s vynimkou pripadov absolitnej neplatnosti. Dedicia,
opomenuty dedi¢ alebo vydedeny potomok aj napriek zaveru notara o ne/platnosti listiny
0 vydedeni, m6zu vyvolat’ spor o dedi¢ské pravo, a to najma v priebehu konania o dedicstve.
Aj po pravoplatnom ukonceni konania o dedi¢stve sa moze vydedeny domahat’ ochrany, a to
na zéaklade ustanovenia § 485 OZ. V pripade pravoplatného ukoncenia konania o dedicstve je
potrebné mat’ na zreteli, ze tato ochrana dedica, sa vynimo¢ne moéze vztahovat aj na
vydedeného (ktory nemohol bez vlastnej viny napadnit’ dovody vydedenia v konani o
dedi¢stvo) vyplyvajuca z ne/platnej listiny o vydedeni podlicha preml¢aniu. V pripade, Ze
konanie o dediéstve uz bolo prejednané a pravoplatne ukoncené, procesna ochrana dedica
umoznuje vydedenému, ktory namieta neplatnost’ listiny o vydedeni, podat’ zalobu na vydanie
dedicstva (hereditas petitio). Od zaloby na vydanie veci (reivindikac¢nej) sa tato zaloba 1isi
tym, Ze sa tyka vydania veci prejednanych v dedi¢skom konani. V opa¢nom pripade, teda ak
listina 0 vydedeni bola postidena v dedi¢skom konani ako neplatny pravny tikon, mozu ostatni
dedicia podat’ rovnako Zalobu na vydanie dedi¢stva proti neopomenutelnému dedicovi, ktory
mal byt vydedeny. Premlcacia doba je trojrocnd a zacina plynut od pravoplatnosti
rozhodnutia, ktorym sa konanie o dedi¢stve skonéilo. Zaloba o vydanie dedigstva sa ligi od
reinvindikacnej Zaloby tym, hereditas petitio je obmedzend uZz uvedenou trojrocnou
premlcacou dobou, pokial vlastnicka Zaloba sa nepremlcuje. Zaroven sa lisi aj tym, Ze Zaloba
0 vydanie veci smeruje voci konkrétnej veci a vo¢i tomu, kto ju u seba ma neopravnene, kym
pri Zalobe o vydanie dedi¢stva pdjde o vydanie majetkovych prav, ktoré dedi¢ mal
nadobudnut’ z dediCstva.

Spor o dedi¢ské pravo v pravom zmysle slova prebieha v ramci konania o dedi¢stvo,
pricom nema charakter sporu v zmysle Civilného sporového poriadku ako spor o uréenie
prava podla § 137 pism. c) zdkona ¢. 160/2015 Z. z. Civilny sporovy poriadok v zneni
neskorsich predpisov (d’alej len “CSP”). Riadi sa ustanoveniami § 192 a nasl. CMP, pricom
rozliSuje dva druhy sporov podl’a toho, ¢i ide o spor zavisly na pravnom postdeni skuto€nosti,
ktoré nie st medzi castnikmi - dedi€mi sporné, alebo je tento spor o dedi¢ské pravo zavisly
na skutkovom posudeni veci.

V prvom pripade notar ako stidny komisar posudi, aky pravny predpis a ktoré ustanovenia
pravneho predpisu aplikovat’ na konkrétnu nespornu skutkova situdciu pri posudzovani
platnosti listiny o vydedeni, pripade ako interpretovat’ aplikovany pravny predpis. O takyto
spor o dedi¢ské pravo zavislé na pravnom posudeni veci a V kone¢nom dosledku aj o uc¢inku
listiny o vydedeni pojde napriklad vtedy, ak je listina o vydedeni z formalnopravneho
hl'adiska platna, avSak po jej spisani je spisany platny zavet, ktory priznava vydedenému
podiel na dedi¢stve. Dal§im moznym sporom zavislym na pravnom posudeni je situacia, Ze
okrem listiny o vydedeni existuju aj dévody svedcCiace o nesposobilosti vydedeného dedit’,
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pripadne konkurencia zavetov a pod. Po ustaleni pravneho posudenia veci notar rozhodne, ¢i
bude pokracovat’ v konani s dedicom, ktory bol listinou vydedeny alebo nie. V pripade, Ze
notar listinu o vydedeni povazuje za platnu, uznesenim rozhodne, ze s vydedenym konat” ako
ucastnikom konania o dedi¢stve uz d’alej nebude, ¢im jeho ucast’ v dedi¢skom konani ukon¢i.
Vydedeny je proti uzneseniu sudneho komisara opravneny podat’ opravny prostriedok
odvolanie, o ktorom rozhodne prislusny sud. Rozhodnutie notara, potvrdené odvolacim
sudom, ze s nim nebude pokracovat’ v dedi¢skom konani neznamena, ze vydedeny straca
svoje dedi¢ské pravo.

V praxi CastejSim pripadom sporov spojenych s ne/platnostou listiny o vydedeni budu
spory zavislé na skutkovom posudeni veci. To znamend, Ze medzi dedi¢mi a vydedenym
existuju sporné skutocnosti, z ktorych jedna strana vyvodzuje platnost’ listiny o vydedeni,
pricom vydedeny namieta skutocnosti, z ktorych vyvodzuje neplatnost’ listiny o vydedeni.
Dokazné bremeno znédsa vydedeny potomok, ktory musi preukazat, ze dovody uvedené
v listine 0 vydedeni neboli splnené. Tento spor bude prebichat’ pocas konania o dediCstve
podla §194 CMP potom, ¢o notar ako sudny komisar identifikoval sporni skutocnost’ a
pokusil sa dosiahnut’ zmier, av§ak neuspesne. Notar v zmysle ozna¢ené¢ho ustanovenia CMP
uznesenim odkaze UcCastnika konania o dedi¢stvo, ktorého tvrdenia vyhodnotil ako mene;j
pravdepodobné, na podanie zaloby v urcenej lehote (sudcovska lehota). Odkazany ucastnik
musi starostlivo identifikovat’ pravne relevantni spornii skuto¢nost’ a vymedzit podla
moznosti skutkovi otazku (spravidla uvedenu V uzneseni notara) tak, aby navrhovany petit
bol pripustny a zarovent vykonatelny. Inak sa vystavuje riziku zamietnutia ndvrhu. Nie s
pripustné otazky tykajice sa osobného statusu, napriklad Ze osoba xy nie je manzelom osoby
xz, d’alej skutkové otazky, o ktorych uz bolo rozhodnuté v inom sudnom alebo spravnom
konani a ktoré su pre sud v konani o dedi¢stve zavdzné. V predmetnom konani sa va¢sinou
bud riesit’ najmé sporné skutkové otazky, ktoré maji vplyv na existenciu, ¢i platnost’ listiny
0 vydedeni. Vzhl'adom K tomu, Ze ide o nutené spolocenstvo podla § 78 CSP, je potrebné
Vv Zalobe za U¢astnikov konania oznacit’ vSetkych ucastnikov konania o dedicstvo, ¢i to uz na
strane Zalobcov, ale zviac$a na strane Zalovanych, ked’ze navrh smeruje k urceniu skuto¢nosti,
ktora je v ich neprospech. Typickou bude zaloba, ktorou sa vydedeny snazi uréit’ spornu
skuto¢nost’ sved¢iacu o neplatnosti listiny o vydedeni, priCom za pasivne legitimovanych
oznaci ostatnych ucastnikov konania o dedi¢stve (zavetnych dedi¢ov aj ostatnych zdkonnych
dedi¢ov). Na zaklade pravoplatného rozhodnutia o skutkovej otazke potom notdr pokracuje
Vv dedi¢skom konani s dedi¢mi.

5.ZAVER

Na zaklade $tadia tohto pravneho instititu autor povazuje pravnu upravu vztahujicu sa
nan za dostacujucu. Sudna prax dostato¢ne a relativne stabilne riesi problematické siuacie, ku
ktorym v ramci aplikacnej praxe dochadza. Pokial’ ide o dovod vydenia podla § 469a ods. 1
pism ¢) OZ autor povaZuje Cesku pravnu Upravu, ktord zuzuje okruh trestnych ¢inov
vydedeného za vhodnejsiu (pozri § 1646 ods. 1 pism. ¢c) OZ CR). Dévodom pre takyto zaver
je skutoénost, ze OZ CR neuruje, Ze musi ist o umyselny trestny &in, teda moze ist’ aj 0
nedbanlivostny trestny ¢in, ale akcent kladie na okolnosti, za ktorych bol spachany, teda na
konanie potomka, ktoré sved¢i o jeho zvrhlej povahe. Hoci ide o doposial’ judikatirou
nevykrystalizovany pojem, z hl'adiska ¢o moZzno povazovat’ za zvrhlé, je podl'a ndsho nazoru
charakteristika trestného ¢inu naleZzitejSia, pretoZze ide o konanie potomka, ktoré ma blizSie
prepojenie alebo vzt'ah k jeho rodinnym vztahom. V zmysle OZ nie je rozhodujuce, ¢i
umyselny trestny ¢in potomka mal potencidl nepriaznivo ovplyvnit' alebo mat’ dopad na
rodinné vztahy. Moze totiz ist’ o imyselny trestny ¢in, ktory nema suvis respektive vplyv na
funkcie rodiny. Naopak niektoré trestné Ciny upravené zakonom ¢&. 300/2005 Z. z. Trestny
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zakon v zneni neskorSich predpisov (d’alej len “TZ”) ako napr. ohrozovanie pohlavnou
chorobou (§ 167 TZ), neposkytnutie pomoci (§ 177 TZ), ohrozovanie mravnej vychovy
mladeze (§ 211 TZ) a pod., mozno spachat’ aj z nedbanlivosti, teda nie su koncipované ako
nevyhnutne umyselné trestné ¢iny, pricom ich vo v§eobecnosti mozno povazovat’ za amoralne
a okolnosti za ktorych ho potomok spachal mézu svedc¢it’ o jeho zvrhlej povahe. Naopak
podrobnejsiu Gpravu tykajucu sa vydedenia v OZ CR povazujeme za nie celkom $tastnii a
potrebnu. Napriklad podl'a § 1648 OZ CR je mozné preukazovat existenciu dovodu vydedenia
aj bez toho, aby porucitel’ kvalifikovane vyslovil vol'u vydedit. Pri tejto moznosti dosiahnut’
vydedenie totiz absentuje nalezitost’ listiny o vydedeni a to uvedenie konkrétneho zdkonného
dovodu vydedenia, existuje len prejav vole porucitela vydedit’ potomka, o by za stcasnej
pravnej upravy vV SR viedlo k neplatnosti listiny o vydedeni. Prevzatie pravnej upravy § 1648
0Z CR do slovenského pravneho poriadku by podla nasho nazoru mohlo viest' k zhorseniu
rodinnych vztahov “nachadzanim” dovodov vydedenia inym potomkom poruditel’a,
respektive inym do uvahy prichadzajucim dedi¢om, ¢o by zaroven neziaducim spdsobom
mohlo viest’ k zat'azeniu sudneho systému. Takisto povazujeme Specialny rezim pri uprave
osobitného dévodu vydedenia pre marnotratnost’ (§ 1647 OZ CR) za nadbytoény, ked'ze
oznaceny dovod V principe spada pod dovod vydedenia — potomok trvalo vedie neusporiadany
Zivot podla § 469a ods. 1 pism. d) OZ, respektive v CR podl'a § 1646 ods. 1 pism d) OZ CR.

V nadvdznosti na uvedené ako uvahu de lege ferenda povazujeme za vhodné
prekvalifikovat’ dovod uvedeny v ustanoveni § 469a ods. 1 pism. ¢) OZ a nahradit’ povodné
znenie, novym znenim: “spachal trestny €in za okolnosti sved¢iacich o jeho zvrhlej povahe™.
Zakotvenim takto preformulovaného doévodu vydedenia by uz nemuselo ist’ o umyselny
trestny ¢in, porucitel’ by nemusel na uplatnenie tohto dévodu vydedenia v listine ¢akat’ na
pravoplatnost’ odsudzujuceho rozsudku, a mohol by byt ulozeny aj iny trest nez doposial’
zakonom doposial’ vyzadovany kvalifikovany trest odiatia slobody v trvani jedného roka.
Ako uz bolo uvedené z pohl'adu podstaty a zmyslu tohto dovodu vydedenia je podl'a nasho
nazoru vyznamna skuto¢nost’, Ze konanie potomka je trestné (sud po spachani tohto Cinu
rozhodne, ze tento trestny ¢in spachal potomok porucitel’a) a moznost, Ze ho porucitel’ moze
uplatnit’ priamo po jeho spachani aj bez existencie pravoplatného rozsudku (trestné konania
su relativne zdlhavé a porucitel’ sa nemusi dozit’ pravoplatného odsudzujuceho rozsudku). V
pripade, Ze by po spachani trestného ¢inu bol potomok rozsudkom oslobodeny, pripadne by
doslo k zastaveniu trestné¢ho stihania, potomok by bol chraneny, pretoze tento dovod by uz
nebol naplneny. Nebolo by mozné konstatovat, ze potomok spachal trestny ¢in a tym ani
potvrdit’ existenciu uvedené¢ho dévodu vydedenia. V pripade odstidenia potomka za trestny
¢in rozsudkom, by boli podstatné okolnosti uvedené v odsudzujicom rozsudku, za ktorych
potomok trestny ¢in spachal, z ktorych by bolo mozné vyvodit’ zaver, ze potomok je zvrhlej
povahy a preto konstatovat’ existenciu toho uplatneného dévodu vydedenia.

Za indpirativne a v kone&nom dosledku aj vhodné povazujem prevzatie § 1528 OZ CR do
slovenského pravneho poriadku, ktorym by sa zaviedla povinnost’ 0sdb, ktorych sposobilost’
bola obmedzena, napisat’ listinu o vydedeni/zavet len vo forme notarskej zapisnice pod
hrozbou neplatnosti takejto listiny o vydedeni alebo zavetu. Tym by sa predislo pripadnym
sporom vyplyvajicim z pravne vyznamnej otazky, ¢i obmedzenie spdsobilosti porucitel'a na
pravne tkony mohlo mat’ vplyv na platnost’ listiny o vydedeni/zavetu.

Povazujem za pravnou vedou nedostatotne zdovodnenti a opodstatnenti moznost
vztiahnut' dosledky vydedenia aj na potomkov vydedené¢ho vyslovnym urcenim v listine o
vydedeni (§ 469a ods. 2 OZ), hoci neexistuju alebo nie si uvedené samostatné dovody aj na
vydedenie tychto potomkov, ¢im dochadza k naruSeniu prava reprezantacie bez primeranych

.....

reprezentacie v pripade vydedenia potomka rozlisuje, ¢i doslo k smrti vydedeného skor ako k
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smrti samotného poruéitel’a alebo nie (§ 1646 ods. 3 OZ CR). Podl'a nazoru autora neobstoji
ani takéto rozliSovanie zachovania prava reprezentacie v zavislosti od uvedeného kritéria. Ako
argument pre takého rozliSovania sluzi nazor, ze porucitel’ ktory zomrel skor ako vydedeny
potomok, pri zachovani prava reprezentacie, spravuje jeho uvolneny dedi¢sky podiel, ktory
presiel na jeho potomkov, ako zakonny zastupca svojich maloletych potomkov. Je potrebné
mat’ na pamiti, ze spravovanie a tym aj disponovanie s majetkom malolého nad ramec
bezného nakladania podlieha schvaleniu sidom (§ 28 OZ, § 119 CMP), inak su takéto pravne
ukony neplatné. Podl'a naSho nazoru pravo reprezentacie uvol'nené¢ho dedi¢ského podielu by
malo byt zachované bez ohl'adu na to, ¢i porucitel prezil vydedeného potomka, alebo nie, ale
malo by byt zavislé od toho, ¢i na vydedenie potomkov vydedeného existuju samostatné
dovody vydedenia a tym aj dovod neuplatnenia prava reprezentacie.

Institat vydedenia je realizovany prostrednictvom listiny o vydedeni. Predstavuje pravny
nastroj porucitel’a, vyuzitim ktorého porucitel’ vyluc¢i svojho potomka z dedenia. Platnost’
tohto pravneho ukonu porucitel’a zavisi od splnenia prisnych formalnych ako aj materialnych
podmienok. K posudzovaniu platnosti listiny o vydedeni dochadza spravidla az po smrti
porucitel’a, preto je podstatné, aby porucitel’ pre platnost’ tohto pravneho tikonu splnil nielen
formalne nalezitosti pozadované zdkonom, ale aj nalezite oznacil zdkonny dovod vydedenia
a vyslovne konkretizoval spravanie potomka, ktoré napiiia ten ktory poruéitelom oznaceny
dovod vydedenia tak, aby v pripade napadnutia platnosti listiny o vydedeni tato obstala.
Vzhl'adom na pestrost’ Zivota je zrejmé, ze sa neda poskytnut’ uceleny a vycerpavajtci prehl'ad
o vSetkych moznych situdcidch a okolnostiach, ktoré v kone¢nom doésledku vyustia do
neplatnosti vydedenia. Preto je ziaduce, aby tento pravny ukon porucitel’a bol realizovany
s pomocou advokata, notdra, respektive osoby, ktord disponuje aspon elementarnymi
poznatkami o platnom prave. Pripad kedy potencialny dedi¢ nebude dedit’ je uvedeny aj v §
469 OZ. Nasledky dedicskej nesposobilosti a vydedenia su rovnaké v tom, Ze dedi¢ nebude
dedit. Kym vydedenie plati len pre neopomenutelného dedica — potomka, dedicska
nespdsobilost’ sa vztahuje na ktoréhokol'vek dedi¢a. Zaroven dediskd nespdsobilost
nastupuje ex lege, vydedenie len na zéklade jednostranné¢ho pravneho ukonu porucitel’a.
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SUDCOVSKA KONCENTRA;CIA KONANIA VO SVETLE
BUDOVANIA SKUTKOVEHO ZAKLADU SUDNEHO
ROZHODNUTIA V CIVILNOM SPOROVOM KONANI

JUDICIAL CONCENTRATION OF PROCEEDINGS IN THE
LIGHT OF THE SETTLEMENT OF FACTS BASIS OF
ADJUDGMENT IN CIVIL DISPUTE PROCEEDINGS

Viktoria Kol’vekovda®

https://doi.org/10.33542/S1C2021-1-03

ABSTRAKT

Koncepcia silného sudcu v aktudalnom ponati civilného sporového konania, ktora koresponduje
S principom arbitrarneho poriadku podla ¢l. 10 Civilného sporového poriadku, ddva sudu
moznost ,, rezirovat“ priebeh sudneho konania, a to najmd zaviznymi pokynmi pre sporové
strany, ako aj uréovanim lehot na ich realizaciu. Tento aspekt sporového procesu kladie velky
doraz na procesnu diligenciu sporovych stran, ktoré su v prevaznej miere zodpovedné za
vysledok sporu. Sudcovska koncentrdcia konania umozinuje sudu sankcionovat’ nehospodarne
sprdvanie Sa stran v pripade, zZe prostriedky procesného utoku a procesnej obrany uplatnia
oneskorene.

ABSTRACT

The concept of a strong judge in the current concept of civil litigation, which corresponds to
the principle of homogeneity of the civil proceedings under Article 10 of The code of the civil
contentious proceedings, gives the court the opportunity to "direct" the course of the court
proceedings, in particular by binding instructions to the parties to the dispute, as well as by
setting deadlines for their implementation. This aspect of the dispute process places importance
on the procedural diligence of the parties, who are responsible for the result of the dispute.
Judicial concentration of proceedings enables the court to sanction the uneconomical conduct
of the parties in case they apply the means of procedural attack and procedural defense late.

1. UVOD

Zelanym vysledkom civilného sporového konania je meritérne rozhodnutie, ktoré
autoritativnym spOosobom upravi prava a povinnosti sporovych stran, poskytne odpoved’ na
zalobny navrh zalobcu, ¢im v kone¢nom dosledku poskytne ochranu pravam a pravom
chranenym zaujmom, ktoré su predmetom sporu. Predpokladom meritérneho ukoncenia
sporového konania je vybudovanie skutkového a pravneho zakladu kone¢ného rozhodnutia.
Standardne tento tzv. dvojzaklad stidneho rozhodnutia ziskava sud v §tadiu dokazovania a
subsumovania zistenych skuto¢nosti pod zodpovedajticu pravnu normu, a nasledne ho pretavi
do vyroku aodovodnenia rozhodnutia, na ktoré legislativa kladie vysoké kvalitativne
poziadavky. Osobitnym sposobom buduje sud skutkovy zéklad pri vydavani skratenych
rozhodnuti v skratenych konaniach podl'a prvej hlavy tretej ¢asti Civilného sporového poriadku

1 JUDr., Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta, Slovenska republika

University of Pavol Jozef Safarik in Kogice, Faculty of Law, Slovak Republic.
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(dalej aj ,,CSP“).2 K zakladnym kvalitativnym poziadavkam sudneho rozhodnutia patri
spol'ahlivé zistenie skutkového stavu veci, materialna vykonatel'nost’, odovodnenie, ktoré ma
byt’ dostato¢ne presvedCivé, pricom vysledok rozhodovania nema byt prekvapivy a Vv pripade
odklonu od dovtedajsej rozhodovacej ¢innosti je potrebné takyto odklon dostato¢ne odovodnit’.
Zaroven su vsak vsetky tieto atriblty spédjané s poziadavkou na rychlost’ ziskania kone¢ného
studneho rozhodnutia. Zjednodusene mozno uzavriet, ze G¢elom civilného sporového konania
ma byt poskytnutie takzvanej ,,rychlej spravodlivosti, ktorej dosiahnutie podporuje okrem
iného aj institat sudcovskej koncentracie konania. Ulohou sudcu Vv spore je najst’ uspokojivy
kompromis medzi poziadavkou na rychle rozhodnutie, ktoré bude zaroven ¢o najviac
zodpovedat’ realite (s ohladom na vynalozenu procesni aktivitu stran). V tejto suvislosti
poznamenava Lavicky, ze vydanie vecne uspokojivého meritorneho rozhodnutia nie je jedinym
znakom dobre upraveného konania. Sudne konanie plni riadne svoju funkciu len v pripade, ze
vec je prejednana v primeranej lehote.® Pravo na prejednanie veci bez zbytonych prietahov je
ustavnym pravom kazdého, pricom rychlost’ a efektivnost’ kazdého civilného procesu zavisi
predovsetkym od konkrétnej veci predloZenej sidu na prejednanie a rozhodnutie, na ktoré ma
zasadny vplyv spravidla zlozZitost’ veci, kvalitativna uroven relevantnej pravnej upravy, ako aj
tiroven procesnej discipliny t¢astnikov konania.*

Odovodnenie rozhodnutia predstavuje logicky usporiadané vyjadrenie mysSlienkovych
pochodov, ktorymi sa sid spravoval pri rozhodovani veci, a ktoré sii podloZené normami
relevantnych pravnych predpisov, pripadne odkazom na judikatiru stdov. Poziadavka na
presvedCivé alogicky konzistentné rozhodnutie je podstatnou aj sohladom na
preskumatel'nost’ rozhodnutia. Mozno konstatovat’, ze pravne posudenie nadvidzuje na skor
ziskany skutkovy stav veci, ktory v konkrétnom pripade nemusi koreSpondovat’ so skutoénym
stavom, ¢o je dané charakterom sporového konania. Usudzujic zo zakladnych principov
sporového konania, akymi st dispozicny princip, princip prejednaci, koncentracny princip,
princip arbitrarneho poriadku, formalnej pravdy, princip procesnej ekondémie a pod., je
potrebné uviest, Zze v sporovom konani nie je snahou (a ani tlohou) sudu zistovat’ skuto¢nt
pravdu. Zodpovednost’ za vysledok sporu je na pleciach sporovych stran, ktoré maji v spore
preukazat’ vysokili mieru procesnej aktivity asvoje skutkové tvrdenia dokazat. Medzi
posudzované kritéria procesnej aktivity stran sporu patri najma casove kritérium, a to v€asnost’,
ktor posudzuje podl’a vlastnej tvahy sud v sulade s principom arbitrarneho poriadku. Cielom
prezentovaného prispevku je poukazat’ na sudcovsku koncentraciu konania, priCom zdmerom
je zhodnotit” aktualne nastavenie tohto institatu v spore, ako aj zodpovedat’ otazku, ¢i existuje
v aktualnom ponimani sporového konania priestor pre zavedenie obligatornej sudcovskej
koncentracie konania na navrh sporovej strany. Predmetom prispevku je iivaha nad moZznost'ou
sprisnenia pravnej upravy sudcovskej koncentracie konania de lege ferendae tak, ze ak to strana
navrhne, sid bude mat povinnost jej navrhu vyhoviet' auplatnit’ koncentraciu (teda
neprihliadat’ na oneskorene uplatnené prostriedky procesnej obrany a Gtoku) bez ohladu na
okolnosti konkrétneho pripadu. Pri nasich tivahdch vychadzame z porovnania dvoch sankénych
intititov  sporového konania, ato sudcovskej koncentracie konania a kontumacnych
rozsudkov. Sekundarnym ciel'om prispevku je formulovanie zaverov k nastolenej hypotéze, do
akej miery sudcovska koncentracia konania efektivne prispieva k naplneniu pozZiadavky
dosahovania ,,rychlej spravodlivosti* v sporovom konani.

Prispevok pojedndva o sudcovskej koncentracii konania v ,,Standardnom* spore. Civilny
sporovy poriadok totiz z tohto pravidla upravuje vynimky, a to v sporoch s ochranou slabsej

2 Ktomu pozri: MOLNAR, P.. Skutkovy zdklad sidneho rozhodnutia v skrdtenych konaniach apri skrdtenych
rozhodnutiach. In: Kosické dni siikromného prava Il. Recenzovany zbornik vedeckych prdc. Kosice: Univerzita Pavla Jozefa
Saférika v Kogiciach, 2018, s. 667- 674.

3 LAVICKY, P. a kol.: Moderni civilni proces. Brmo: Masarykova univerzita, 2017. s. 104.

4 MAZAK, J. - Janosikova, M.: Ucebnica obéianskeho procesného prdava 1. Bratislava: IURIS LIBRI, 2012. s. 34,
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strany, ktorych podstatou je favorizacia slabSej sporovej strany priznanim urcitych zvyhodneni
(napr. vylicenie pouzitia sudcovskej koncentracie konania), ktoré by strane bez tohto slabsieho
postavenia nepatrili.>

Il. UPLATNOVANIE PROSTRIEDKOV PROCESNEJ OBRANY A PROCESNEHO
UTOKU V SPORE

Pre pochopenie sudcovskej koncentracie konania je nevyhnutné definovat, na ktoré
procesné ukony stran sporu sa tato procesna preklizia prava vztahuje. Prejednaci princip, ktory
je taziskovym principom V Sporovom procese, znamena, ze sud (az na vynimky) buduje
skutkovy zaklad kone¢ného rozhodnutia vo veci z tkonov, ktoré plynu z procesnej aktivity
stran sporu. Limitom uplatiiovania prejednacieho principu je koncentracia konania, a to jednak
zakonna, ktora v praxi nespdsobuje problémy, nakolko sa aktivuje vyhlasenim uznesenia
0 skon¢eni dokazovania, budovanie skutkového zakladu meritorneho rozhodnutia je vSak
limitované najma z pohl'adu uplatiiovania sudcovskej koncentracie konania, kedy procesné
ukony stran sporu je nevyhnutné realizovat’ ¢o najskor, nakol’ko ponechdvanie si dolezitych
skutkovych tvrdeni a dokaznych névrhov na neskorSie $tadium konania méze v kone¢nom
dosledku sud diskvalifikovat’ neprihliadanim na ne. Sudcovskej koncentracii konania vSak
podliehaju len prostriedky procesnej obrany a prostriedky procesného utoku. Zo subjektivneho
hl'adiska sa za prostriedky procesného utoku povazuji ukony zalobcu, kym prostriedkami
procesnej obrany su ukony zalovaného, a to bez ohl'adu na to, ¢i ide o pisomné podanie alebo
ustny prednes, pripadne ich ¢ast’. Ako vysvetl'uje Tomasovic, ide o také procesné tikony stran
sporu, ktoré vyzaduju d’aliu aktivitu sudu pred meritornym ukonéenim veci.® Zjednodusene
mozno povedat, ze Vzmysle ust. § 149 CSP ide najmd o skutkové tvrdenia, popretie
skutkovych tvrdeni, navrhy na vykonanie dokazov, namietky k navrhom na vykonanie dokazov
a hmotnopravne namietky.

111. SUDCOVSKA KONCENTRACIA KONANIA
1. Zakladné funkcie sudcovskej koncentracie konania

Fundamentalnymi povinnostami sporovych stran v konani sti povinnost’ tvrdit’ skuto¢nosti
relevantné pre posudenie pripadu a svedciace v prospech tejto strany, a sucasne povinnost’
strany pravdivost tychto svojich tvrdeni pred sidom dokéazat’ zdkonnymi prostriedkami.
Kritériom pri posudzovani pouzitenosti uplatnenych prostriedkov procesnej obrany
a procesného utoku Vv sporovej veci zo strany sudu je ich relevantnost’ pre prejednavanu vec,
ako aj vC€asnost’ ich uplatnenia, pricom z pohladu prezentovaného prispevku je dolezitou
vcasnost’. lde o ¢asové kritérium, ktoré nie je dané objektivnou (exaktnou) ¢asovou hranicou,
ale je charakterizované tak, Ze tieto ukony nebolo mozné uplatnit’ skor a zaroven strana konala
podl'a tvahy sudu rychlo a hospodarne.

Sudcovska koncentracia konania predstavuje procesnt prekliiziu prava; ide o vyjadrenie tzv.
vhodnej koncentracie, teda takej, ktora je v zmysle normativnej pravnej upravy v diskrecnej
pravomoci sudu. Dolezité je tiez uviest, ze raz uplatnend sudcovskd koncentracia konania
zavizuje sud. Ugelom sudcovskej koncentracie konania je spor zrychlit, zefektivnit, zabranit
tomu, aby strany predkladali skutkové tvrdenia alebo ndvrhy na vykonanie dokazov az na
pojednévani, ¢o by predlzovalo celkovy proces z dévodu potreby odrocenia pojednavania.
Uvedené potvrdzuje aj Najvyssi sud, ked’ v odévodneni svojho rozhodnutia uvadza, ze ,,uicelom
sudcovskej koncentracie konania bolo zabezpecit rychlost a hospodarnost sudneho konania a

K tomu pozri KUSNIRIKOVA, M.: Osobitosti pravnej ipravy sporov s ochranou slabsej strany oproti Standardnému
priebehu civilného sporového procesu. In.: STUDIA TURIDICA Cassoviensia, ro¢. 7, 2019, ¢. 1. s. 97 — 107.

6 Pozri STEVCEK, M. - FICOVA, S. - BARICOVA, J. - MESIARKINOVA, S. - BAJANKOVA, J. - TOMASOVIC, M.
a kol.: Civilny sporovy poriadok. Komentdr. Praha: C. H. BECK, 2016, s. 564 a nasl.
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zamedzit' tak Spekulativnemu postupu stran (napr. v podobe omeskorene predkladanych
vyjadrent obsahujucich nové skutkové tvrdenia alebo nové navrhy na vykonanie dokazovania,
ktoré bolo mozné predlozit'v skorsom stadiu konania) smerujucemu k zbytocnému predlZzovaniu
konania (a k vzniku prietahov v konani), a zabezpecit tak, aby poskytnutie sudnej ochrany bolo
rychle a ucinné. '

Ako sme nacrtli vysSie, kritérium vcasnosti je rozhodujuce pre sud pri uplatinovani
sudcovskej koncentracie konania. V¢asnost’ uplatnenia prostriedkov procesnej obrany a utoku
sad vyhodnocuje sohladom na okolnosti konkrétneho pripadu, pricom rychlost
a hospodarnost’ konania st vychodiskovymi bodmi, od ktorych sud odvodzuje svoje
rozhodovanie o ich pripustnosti v konani. Je teda na uvazeni sudu, ¢i oneskoreny procesny ukon
bude sankcionovat’ tym, ze naf nebude prihliadat’ (nebude mat u¢inky v konani), alebo ho bude
akceptovat. O omeskanie pdjde najma vtedy, ak ide 0 skutkové tvrdenia alebo dokazné navrhy,
ktoré strana mohla (a pre tspech v spore mala) predlozit’ uz v skorSom $tadiu.

Zékladny predpoklad pre pomyslanie strany sporu na uspech v konani je odvodzovany od
jej povinnosti tvrdit' skuto¢nosti dolezité pre rozhodnutie veci a zaroven od povinnosti
substancovat’ relevantné tvrdenia, ato s prihliadnutim na princip kontradiktérnosti konania.
Mame za to, ze zamerom zakonodarcu pri normovani institutu sudcovskej koncentracie konania
bolo zabranit’ prekvapivym postupom stran sporu, ktoré svoje tromfy ,,vytahovali z rukava“
kedykol'vek v priebehu konania. Pravnou Gpravou sudcovskej koncentracie konania doslo do
vel'kej miery k naruSeniu ,,taktizovania“ advokatov v sporoch.

Princip sudcovskej koncentracie konania spociva v moznosti sudu neprihliadat’ na
prostriedky procesného Utoku a procesnej obrany strany, ak strana mohla tieto uplatnit’ uz
v skorSom §tadiu konania, ak by konala s nalezitou starostlivostou. Zakladnou funkciou takto
nastavenej sudcovskej koncentracie konania je funkcia motivacnd, ktord ma viest' sporové
strany K hospodarnemu spravaniu sa v spore, ktoré sa prejavuje véasnym uplatiovanim
prostriedkov procesnej obrany a procesného utoku. Predovsetkym su strany povinné predlozit’
skutkové tvrdenia a navrhy na vykonanie dokazov véas, a to pod hrozbou sankcie v podobe
neprihliadania na oneskorene predlozené. Sekunddrnou funkciou sudcovskej koncentracie
konania je teda funkcia sankcna, ktord spociva v potrestani sporovej strany za jej procesnu
nedisciplinovanost’, ktora moze v konetnom dosledku viest' k strate sporu. Vo vztahu
k sporovym stranam tiez nemozno opomenut’ funkciu preventivnu (vychovnu).

2. ,VEéasnost™ ako kritérium sudcovskej koncentracie konania

Vychodiskovym kritériom posudzovania Uc¢innosti, ¢i neucinnosti prostriedkov procesne;j
obrany a procesného utoku stran v spore, a to ¢i uz v pisomnej forme alebo v podobe ustneho
prednesu, je pre sud véasnost’ ich uplatnenia. Ide o0 ¢asové hl'adisko, ktoré sud posudzuje
S ohl'adom na princip hospodarnosti konania. Spravidla siid neprizna G¢inky v konani tkonom,
ktoré strana urobila oneskorene a sii¢asne je splnena podmienka, Ze takyto lkon mohla urobit’
uz v skorSom procesnom tkone, ak by konala s nalezitou starostlivostou, rychlo a hospodarne.
Sucasne vSak v€asnost’ nemozZno posudzovat’ izolovane, bez postdenia okolnosti konkrétneho
pripadu, ako aj bez prihliadnutia na d’alSie zdkladné principy sporového konania. Ako uvadza
Krajsky stud v Ziline, ,,0dvolaci siid povazuje za potrebné poukdzat na skutocnost, Ze pokial
ide 0 véasnost’ pouzitia prostriedkov procesného utoku a procesnej obrany a koncentraciu
konania, aj v tomto smere musia vyklad a aplikacia ustanoveni upravujucich tieto procesné
instituty byt' v sulade so zakladnymi principmi CSP, predovsetkym so zasadou spravodlivosti a
principom pravnej istoty a rovnosti ucastnikov. Kazdej strane tak musi byt umoznené reagovat’
na prostriedky utoku a obrany protistrany a prostriedky procesného utoku a obrany nemozno

7 Uznesenie Najvyssieho sudu Slovenskej republiky, ¢.k. 30bdo/43/2018 zo diia 26.2.2019.
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povazovat' za neuplatnené vcas, ak su reakciou na prostriedky procesného utoku a obrany
protistrany. Nebolo v sulade so zdakonnym procesnym postupom, ked sud prvej instancie
neprihliadol na vyjadrenie Zalobkyne, ktorym reagovala na vyjadrenie Zalovaného. “®

K vcasnosti pre ucely posudzovania aplikacie ustanoveni o sudcovskej koncentracii konania
uvadza Krajsky sud KoSice, ze ,nie je Zelatelné, aby strana sporu predkladala skutkové
tvrdenia alebo dokazné navrhy az na pojednavani, co by mohlo znamenat' zmarenie ucelu uz
nariadeného pojednavania a pozZiadavku na vytycenie dalSieho pojednavania. Ak neexistuju
osobitné dovody, v zdsade plati, Ze predlozenie skutkovych tvrdeni alebo dokaznych navrhov az
na pojedndvani nie je véasné“.® Zjednodusene povedané, po vycerpani repliky a dupliky by
strana v zasade nemala mat’ moznost’ uvadzat’ nové skuto¢nosti a dokazy pre existenciu rezimu
sudcovskej koncentracie!®. Zaroveni v§ak krajsky sud vo svojom rozhodnuti poukazuje na
osobitny pripad zachovania v€asnosti pri predkladani skutkovych tvrdeni a dokaznych névrhov,
ato procesny postup podla ust. § 181 ods. 4 CSP!. Nakolko je moznost priznania tejto
dodato¢nej lehoty nevyhnutne spojena s odro¢enim pojednédvania, a sucasne je jej vysledkom
zvyhodnenie jednej zo sporovych stran, sud individualne posudzuje okolnosti konkrétneho
pripadu pri vyhodnocovani zaveru o vyuziti tohto ustanovenia.'? Pre iplnost’ sa ziada dodat’, ze
trovy takto odroceného pojednévania znasa strana, ktora odrocenie zavinila, teda té, ktorej sud
tymto postupom vysiel v ustrety.

K okolnostiam od6vodiiujucim priznanie uc¢inkov aj oneskorenym ukonom strany sporu
uvadza TomasSovi¢, Ze oneskorené predlozenie prostriedkov procesného titoku a prostriedkov
procesnej obrany moéze sud ospravedlnit’ na zdklade objektivnych kritérii (napr. pravna
zlozitost’ sporu) alebo subjektivnych kritérii (napr. schopnost’ ucastnika rozpoznat' potrebu
tvrdit uréité skuto¢nosti).®® Striktnejsie bude potrebné posudzovat pripustnost’ ospravedlnenia
oneskorenia s procesnymi ukonmi v pripade, ak je strana zastipena advokatom.*

Kazdopadne, nie je mozné generalizovat’, ze kazdy oneskoreny prostriedok procesnej obrany
alebo utoku je zrely na neprihliadanie nail. Potvrdzuje to aj ndzor Krajského stidu v Trnave,
a sice, ze ,,ucelom sudcovskej koncentrdacie konania je zabranit tomu, aby strany zdrZiavali spor
neskoro vykonanymi procesnymi ukonmi. Napr. nie je Zelatelné, aby strana sporu predkladala
skutkové tvrdenia alebo dokazné navrhy az na pojednavani, co by mohlo znamenat’ zmarenie
ucelu uz nariadeného pojednavania a poziadavku na vytycenie dalSieho pojedndvania.
Nemozno vsak vylucit, Ze predlozZenie skutkového tvrdenia alebo dokazného navrhu az na
pojednavani je v konkrétnom konani dévedné, napr. aj bezprostrednou reakciou na nové
skutocnosti, ktoré vyplynuli z vykonaného dokazovania.“*® Krajsky sud v Presove doplia, Ze
,,prostriedky procesného utoku a prostriedky procesnej obrany su uplatnené vcas aj vtedy, ak
ich strana predlozila ako reakciu na skutocnosti, o ktorych nevedela, ani ich nemohla predvidat
a ktoré vysli najavo az po tom, ako mala strana povinnost oznacit a predlozit skutocnosti
a dokazy 8.

8 Uznesenie Krajského sudu Zilina ¢.k. 11C0/22/2020 zo dia 31.3.2020, bod 40.

9 Uznesenie Krajského studu Kogice, €. k. 11C0/276/2019 zo diia 24.8.2020.

10 Dévodova sprava k Civilnému sporovému poriadku.

11 Podra § 181 ods. 4 CSP plati, Ze ak strana alebo jej zdstupca nie sii schopni predniest podstatné a rozhodujiice skutkové
tvrdenia a oznacit alebo predlozit dokazy na ich preukdzanie, sud im moéze urcit lehotu na dodatocné splnenie tejto
povinnosti. Po marnom uplynuti tejto lehoty nemusi sud na tieto skutkové tvrdenia a dokazné navrhy prihliadat. Tym nie
su dotknuté ustanovenia § 153 a 154.

12 Uznesenie Krajského sudu Kosice, &. k. 11C0/276/2019 zo dia 24.8.2020.

13 STEVCEK, M. - FICOVA, S. - BARICOVA, J. - MESIARKINOVA, S. - BAJANKOVA, J. - TOMASOVIC, M. a kol.:
Civilny sporovy poriadok. Komentar. Praha: C. H. BECK, 2016, s. 579.

14 K tomu pozri Uznesenie NajvysSicho sudu Slovenskej republiky, ¢.k. 30bdo/43/2018 zo diia 26.2.2019.

15 Rozsudok Krajského stidu Trnava &. k. 23Co0/138/2019 zo dita 25.3.2020.

16 Rozsudok Krajského stidu Presov, &. k. 4Co/111/2019 zo diia 28.5.2020, bod 22.
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V zmysle demonstrativneho vypoc¢tu v normativnej uprave ust. § 153 ods. 2 CSP sud na
oneskorené procesné kony nemusi prihliadnut’ najma vtedy, ak by to vyzadovalo nariadenie
d’alSieho pojednavania alebo vykonanie d’alSich tkonov sudu. Opidtovne sa tym zvyraziuje
poziadavka na procesni ekondémiu a zodpovednost sporovych stran za priebeh a vysledok
konania.

3. Fakultativna povaha sudcovskej koncentracie konania

Vyuzitie sudcovskej koncentracie konania je v diskre¢nej pravomoci sidu. Principialne
vyjadrenie skutocnosti, Ze sankcionovanie ukonov strdn sporu, ktoré mézu neodovodnene
predlzovat’ sidny proces, je v diskre¢nej pravomoci sudu, vychadza zé&lanku 5 CSPY
upravujiceho princip zdkazu zneuZitia prava.'® Z povahy tohto principu odvodzujeme aj
fakultativnu povahu sudcovskej koncentracie konania, ked’Ze tzv. silny sudca v spore je jediny,
kto zaviznym sposobom rozhoduje o pripustnosti a vCasnosti uplatnenych prostriedkov
procesnej obrany a atoku, pripadne o pripustnosti a dovodnosti oneskorene urobeného tkonu.
Ako vysvetluje Ustavny std SR ,.Ked%e sudcovskii koncentrdciu konania uplatiiuje prislusny
sudca podla vilastnej uvahy, spada do jeho kompetencie rozhodnut, ¢i na prostriedok
procesného utoku ¢i obrany, ktory strana mohla predlozit uz skor, ak by konala starostlivo so
zretelom na rychlost a hospodadrnost konania, bude prihliadat, “*°

Hoci je povaha sudcovskej koncentracie konania de lege lata nesporne fakultativna, podla
nasho ndzoru, a vychadzajiic najmé z koncepcie rekodifikovaného civilného sporového procesu
by pravidlom malo byt neprihliadanie na oneskorené prostriedky procesného ttoku a obrany
(aj napriek gramatickému vykladu ust. § 153 ods. 2 CSP) a skoér vynimkou, ak sid vyuzije
moznost’ na ne prihliadat’, avSak je potrebné zachovat’ ,,rovnaky meter* pre obe sporové strany
a dosledne v meritornom rozhodnuti odévodnit’, ak sa sud po dokladnom uvazeni rozhodne
prihliadat’ na procesné tikony uskuto¢nené po lehote ur¢enej sidom na ich realizaciu.

Dolezitym aspektom sudcovskej koncentracie konania je skuto¢nost’, Ze je na uvahe sudu,
¢i sudcovsku koncentraciu konania v konkrétnom pripade uplatni, alebo nie, ide o opravnenie
stdu, nie o povinnost’ jej aplikovania. Ak ju sad neuplatni a prihliadne na oneskorene
uskuto¢nené ukony stran, nejde o nespravny procesny postup, prave naopak, ide iba o vyuzitie
zakonnej moznosti, ktori ma sud k dispozicii, anie 0 nespravnu aplikaciu sudcovskej
koncentracie konania.?® Aj v tomto pripade sa ziada presved¢ivé odovodnenie postupu stidu
v kone¢nom rozhodnuti.

IV. UOVAHA NAD OBLIGATORNOU FORMOU SUDCOVSKEJ KONCENTRACIE
KONANIA

V tejto cCasti prispevku sa venujeme uvahe nad aktualnou koncepciou sudcovskej
koncentracie konania a zaoberame sa moznostou zavedenia jej obligatornej formy na navrh
sporovej strany. Nasa uvaha smeruje k zhodnoteniu, ¢i je vhodné aucelné uvazovat nad
zmenou povahy sudcovskej koncentracie konania normovanej v Civilnom sporovom poriadku
tym smerom, Ze jej aktudlnu fakultativnu podobu by doplnila aj obligatérna forma na navrh
sporovej strany. Inspiraciou pre predmetnu tivahu je o. i. ] koncepcia kontumacného rozsudku,

17 Podra ¢l. 5 CSP zjavné zneuZitie prdava nepoZiva pravau ochranu. Sid méZe v rozsahu ustanovenom v tomto zdkone

odmietnut’ a sankcionovat procesné iikony, ktoré celkom zjavne slizia na zneuzitie prava alebo na svojvolné a bezuspesné
uplatiiovanie alebo branenie prava, alebo vedu k nedévodnym prietahom v konani.

K procesnopravnym suvislostiam zakazu zneuZitia prava pozri COLLAK, J.: Procesnoprdvne zneuzitie prava: viastnost,
aplikdcia a ndsledky v civilnom siidnom procese (1. cast). In: Justiéna revue, roé. 72, 2020, 11, s. 1298-1310, COLLAK,
J.: Procesnopravne zneuZitie prava: viastnosti, aplikdacia a nasledky v civilnom sidnom procese (2. ¢ast). In: Justi¢na revue,
ro¢. 72,2020, 12, s. 1463-1485.

19 Uznesenie Ustavného sidu SR ¢.k. I1. US 530/2018 zo diia 15.11.2018.

2 K tomu pozri Rozsudok Krajského sadu Zilina, &.k. 14Cob/89/2020 zo diia 28.10.2020, bod 26.
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ktory je taktiez koncipovany ako sankcia za procesnu nedisciplinovanost’ Sporovej strany,
pricom predpokladom vydania rozsudku pre zmeskanie po neospravedlnenej neucasti na
pojednavani je de lege lata navrh sporovej strany, v prospech ktorej ma takyto rozsudok zniet’.
Vychadzajic zo znenia Civilného sporového poriadku je zrejmé, ze sid je povinny (po splneni
zakonom stanovenych podmienok) takémuto navrhu strany vyhoviet?! a kontumaény rozsudok
vydat’. Uvedené spolocné znaky a sti¢asne odlisSnost’ v povahe oboch instititov tak, ako su
upravené v sporovom kodexe nas viedli k zamysleniu nad nasledovnym. Je skuto¢ne ziaduce
zakonom stanovit’ sidu povinnost’ postupovat’ urcitym spdsobom bez zohl'adnenia okolnosti
sporu, a to na zaklade navrhu jednej zo sporovych stran, samozrejme, v neprospech protistrany?
Ak je reSpektovanie navrhu sporovej strany mozné pri kontumaé¢nom rozsudku, nebolo by
ziaduce obdobne postupovat’ aj pri uplatiovani sudcovskej koncentracie konania? Ak
dospejeme k zaveru, Ze takyto postup nekoreSponduje s postavenim sudu v spore, nie je
potrebné zosuladit’ znenie jednotlivych ustanoveni upravujucich sank¢éné procesné instituty tak,
aby ich charakter bol rovnaky?

Gramatickym vykladom ustanoveni Civilného sporového poriadku o kontuma¢nom
rozsudku mozno dospiet’ k zaveru, ze zdkon upravuje dve formy kontumacného rozsudku, a to
fakultativnu?? a obligatérnu na navrh sporovej strany.

Socialna koncepcia civilného procesu, na ktorej je vybudované aj civilné pravo procesné
v podmienkach Slovenskej republiky, kladie doraz na silného sudcu, ktory reziruje priebeh
sporového konania nielen zavaznymi pokynmi, ale aj uréovanim leh6t na ich realizaciu. Uéelom
tychto opravneni sidu je udrziavat' v konani poriadok a branit’ konaniu stran, ktoré¢ by
nedovodne predlzovalo cely proces.

Prof. Stevéek konstatuje, Ze ,sudca moze (a v zmysle zabezpedenia socialnej funkcie
procesu zarovent musi) prihliadnut’ na porusenie procesnych povinnosti stranou sporu.“?® Je
skuto¢ne povinnostou sudu dohliadat’ na priebeh konania, usmernovat’ a riadit’ ho, s ¢im suvisi
aj povinnost’ sudu kontrolovat’ plnenie procesnych povinnosti, a pripadne sankcionovat’ ich
nesplnenie, ¢i omeskanie sporovych stran. Je v§ak v kompetencii sidu zaroven vyhodnocovat
osobitosti konkrétneho sporu, ¢i okolnosti na strane sporovej strany. Hoci sa podl'a nasho
nazoru ma postup sudu spravidla priklanat’ k vyuzitiu sankcie vo forme nepripustenia
oneskorenych tkonov stran sporu, jednym dychom doddvame, Ze je jeho tilohou tiez posudit,
¢i k oneskoreniu, ¢i dokonca pasivite strany nedoSlo z ddévodov vyzadujucich si ich
ospravedInenie. Mame za to, ze rovnako je potrebné vyhodnocovat’ osobitosti pripadu aj pri
rozhodovani kontumaénym rozsudkom na navrh sporovej strany. Opacny pristup by znamenal,
ze sud navrhu vyhovie aj v pripade, ak strana sporu preukazovala v priebehu konania
pozadovanu procesnu aktivitu, vratane ucasti na pojedndvaniach, ¢i dokonca sa konanie
vyvijalo v prospech tejto strany. Aj napriek tomu, jej neospravedlnena nepritomnost’ na
v poradi d’alSom pojednévani pre fiu moze znamenat’ prehru v spore. Rovnako sa domnievame,
ze sud by mal mat’ moznost’ na pojednavani rozhodnut’ kontuma¢nym rozsudkom aj bez navrhu
strany. Ugelom kontumaéného rozsudku je podla nasho nazoru zabranit nedévodnému
predlZovaniu sidneho konania a S tym spojenému mareniu spravodlivosti, a nie ddvat’ zapravdu
sporovej strane, ktora po vecnom posudeni veci v spore nemusi byt uspesnd, resp. dovteda;jsi
priebeh pojednavania jej nesved¢i. Priklon od gramatického k teleologickému vykladu
potvrdzuje Ustavny sud, ktory dodéva, Ze ,, Formalisticky vyklad ustanovenia §274 CSP

2L Napr.: v zmysle ust. § 274 CSP Na pojedndvani rozhodne siid o Zalobe podla § 137 pism. a) na navrh Zalobcu rozsudkom
pre zmeSkanie, ktorym zZalobe vyhovie, ak a) sa Zalovany nedostavil na pojednavanie vo veci, hoci bol nai riadne a véas
predvolany a v predvolani na pojedndvanie bol Zalovany pouceny o ndsledku nedostavenia sa vratane moznosti vydania
rozsudku pre zmeskanie a b) Zalovany neospravedinil svoju nepritomnost véas a vaznymi okolnostami.

2 Pozri §§ 172,273 CSP

2 STEVCEK, M. - FICOVA, S. - BARICOVA, J. - MESIARKINOVA, S. - BAJANKOVA, J. - TOMASOVIC, M. a kol.:
Civilny sporovy poriadok. Komentdr. Praha: C. H. BECK, 2016, s. 13
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skutocne nie je Ziaduci, najmd, ak sudne konanie trva dlhsiu dobu, vo veci sa uskutocnilo viac
pojednavani, na ktoré sa zalovany riadne dostavil, nebol v konani necinny a sud na ndvrh
obidvoch stran vykonal rozsiahle dokazovanie. Podla nazoru ustavného sudu treba ndavrh na
vydanie rozsudku pre zmeskanie a splnenie dalsich zakonnych podmienok podla § 274 CSP
posudzovat’ vidy aj podla okolnosti prejedndvanej veci. Napriek kogentnosti ustanovenia §
274 CSP by pri cisto gramatickom vyklade a lipnutim na formdalnych znakoch vydanie rozsudku
pre zmeskanie mohlo znamenat poruSenie prdava na spravodlivy proces, v neposlednom rade v
tom, ze pri takomto formalistickom postupe by bolo odopreté strane SPoru moznost podat
riadny opravny prostriedok (odvolanie vo veci samej).“?* Posun moZno badat aj
v rozhodovacej Cinnosti v§eobecnych stdov, ktoré pri rozhodovani o navrhoch na vydanie
kontumacnych rozsudkov, posudzuji okrem splnenia jednotlivych zdkonnych podmienok aj
osobitosti sporovej veci, ¢im doslo k prelomeniu kogentnosti prislusnych ustanoveni Civilného
sporového poriadku v sudnej praxi.?®

Na rozdiel od povodnej hypotézy stanovenej v tivode prispevku, ktorou bolo overit’
spravnost’ uvah nad zavedenim obligatornej formy sudcovskej koncentracie konania popri jej
aktudlne fakultativnej podobe, sSme porovnanim sudcovskej koncentracie konania
a kontumac¢nych rozsudkov dospeli k zaveru, Ze priestor na legislativnu apravu v tomto smere
naopak nachadzame pri rozsudkoch na zaklade zmeskania. Domnievame sa, Ze je na mieste
uvazovat nad zmenou prislusnych ustanoveni upravujtcich rozsudok pre zmeskanie vydany na
navrh sporovej strany tak, ze je skuto¢ne moznost'ou, a nie povinnostou sudu takyto rozsudok
vydat’ aj napriek tomu, Ze normativne podmienky st splnené. Pri si¢asnom trvani na vhodnosti
principialneho nastavenia sudu na vyuzitie inStitutu sudcovskej koncentracie dochadzame
k zaveru, ze fakultativna povaha sudcovskej koncentracie konania podla nasho nazoru
koresponduje s povahou sporového procesu, principmi, na ktorych je vybudovany, pricom jej
spravne pouzitie nepochybne prispieva k dosahovaniu ,,rychlej spravodlivosti“. Ak by sme
pripustili formu obligatérnej sudcovskej koncentracie konania na navrh strany sporu,
znamenalo by to vyrazny zasah do kompetencii sidu a v kone¢nom dosledku oslabenie pozicie
sudu, ¢o nekoresponduje so socidlnou koncepciou civilného procesu.

V. ZAVER

V ramci prispevku sme sa zaoberali vplyvom uplatiiovania sudcovskej koncentracie konania
na rozsah skutkového zakladu sudneho rozhodnutia. Domnievame sa, Ze sudcovska
koncentracia konania predstavuje pre sud jeden z najzasadnejSich inStrumentov na dosahovanie
tzv. ,rychlej spravodlivosti® cestou kompromisu medzi poziadavkou na zistenie stavu veci,
ktory bude v Co najvicSej miere zodpovedat hmotnopravnemu vztahu (majic na paméti
pomerne prisny prejednaci princip) a doéraznou poziadavkou na rychlost’ konania. Sudcovska
koncentracia konania je nepochybne efektivny néstroj v rukach stdu, ktory umoziuje sudu
vyZzadovat od sporovych stran vysoki mieru procesnej aktivity aich pripadnt
nedisciplinovanost’ sankcionovat’. Preskiimanim problematiky sme dospeli k zaveru, Ze sud by
mal byt’ prioritne nastaveny na pomerne prisne pouZzivanie instititu sudcovskej koncentracie
konania, pricom jeho neaplikovanie aj napriek splneniu podmienky omeskania s institatmi
procesnej obrany a ochrany by malo byt skor vynimo¢né, dbat’ by sud mal pritom na dokladné
odovodnenie svojho postupu. V stvislosti s uplatnovanim sudcovskej koncentracie konania
mozno rozliSovat medzi pripustenim oneskorene predlozeného skutkového tvrdenia, ci
dokazného névrhu:

I.) ak oneskorenie je dané reakciou na nové skutocnosti, ktoré v konani vysli najavo,

24 Uznesenie Ustavného stiidu Slovenskej republiky, k. I. US 233/2019 zo dita 4.6.2019, bod 43.
%5 Pozri napriklad Rozsudok Krajského sudu Trnava, ¢.k. 25CoCsp/53/2020 zo dita 20.10.2020.

https://doi.org/10.33542/S1C2021-1-03 41


https://doi.org/10.33542/SIC2021-1-03

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 1

ii.) oneskorenie, kedy sud pripusti skutkové tvrdenia a dokazné navrhy s prihliadnutim na
okolnosti konkrétneho pripadu, pricom stid omeskanie sporovej strany tymto pripustenim do
konania ospravedIni.

Zavedenie obligatornej formy sudcovskej koncentracie konania na navrh strany by podla
nasho nazoru nebolo ucelné, nakolko je na uvahe stdu, ako posudi vcasnost uplatnenia
prostriedkov procesnej obrany a procesného Utoku, a ktorym doévodom omesSkania s tymito
procesnymi ukonmi prizna charakter ospravedlnitelnych dévodov, pripadne, aké okolnosti na
strane zalobcu ¢i zalovaného posudi ako akceptovatel'né pre Gcely pripustenia oneskorenych
tikonov do konania. Upravou povinnosti siidu uplatnit’ sudcovskt koncentraciu konania na
navrh strany by podl'a nasho nazoru doslo k oslabeniu pozicie tzv. silného sudcu, ¢innost’ stidu
by bola do velkej miery automatizovana a formalna pravda by bez d’alSieho prevysovala nad
potrebou posudit’ dovody a okolnosti oneskoreného uplatnenia procesnych tikonov, pri¢om
takymto postupom hrozi, ze skutkovy zéklad buduceho rozhodnutia by mohol byt neprimerane
zuzeny. Sudcovska koncentracia konania predstavuje pozitivne névum rekodifikovaného
civilného sporového procesu, pricom jej aktualna koncepcia je podl'a nasho nazoru postacujica
pre dosiahnutie ciel’a vyty¢eného novou pravnou upravou v Civilnom sporovom poriadku,
ktorym je zrychlit’ a zefektivnit’ sporové konanie.

Porovnanim institatov sudcovskej koncentracie konania a kontuma¢ného rozsudku sme
okrem zaveru o nevhodnosti zavedenia obligatdrnej sudcovskej koncentracie konania na navrh
strany sporu dospeli k zaveru, ze priestor na legislativnu tpravu badat’ v Giprave rozsudkov pre
zmeSkanie tak, aby sa precizovala ich fakultativna povaha aj v texte Civilného sporového
poriadku, ¢im by sa zosuladilo zakonné znenie a rozhodovacia prax stdov.
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Zodpovednost’ sporovej strany, koncentracia konania, civilny sporovy proces, sudne
rozhodnutie, Civilny sporovy poriadok

KEY WORDS
Liability of the party to the dispute, concentration of proceedings, civil litigation proceedings,
adjudgment, The code of the civil contentious proceedings
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ZASADA OFICIALITY V CESKEM TRESTNIM A
CIVILNIM PROCESU

PRINCIPLE OF OFFICIALITY IN THE CZECH
CRIMINAL AND CIVIL PROCESS

Jiri Mulak,* Vladislav Vnenk?
https://doi.org/10.33542/S1C2021-1-04

ABSTRAKT

Predmeétem predlozeného prispevku je vysveétleni funkce pravnich zasad v ceskem civilnim a
trestnim procesu, pricemz duraz je kladen na vysvétleni zasady oficiality v ceském trestnim i
civilnim procesu. S ohledem na systematiku a funkci zdasad v procesnich odvétvich prava nelze
samoziejmé tuto zdsadu popisovat izolované, ale naopak je nutné ji vysvétlit v kontextu a ve
vzdjemnych souvislostech s ostatnimi zasadami.

ABSTRACT

The topic of this article is to explain the function of legal principles in the Czech civil and
criminal proceedings, with emphasis on explaining the principle of officiality in the Czech
criminal and civil proceedings. The authors do not describe this principle separately, but
describe it in context and in relation to other principles.

I. OVOD?

Trestni i civilni fizeni maji podobné poslani (finalni Gcel), kterym je prosazeni dodrzovani
norem hmotného prava (trestniho nebo civilniho) v situacich, kdy hmotnépravni normy nejsou
dobrovolng dodrzovany. Uelem obou druhil procesu je napravit vzniklé poruseni pokojného
stavu; pokud rusitel zplsobil jinému subjektu Gymu, je volan k odpovédnosti a vnikla Gjma by
méla byt, pokud mozno, reparovana. Obéma druhiim fizeni je tedy spolecné to, ze se jimi
zpravidla ex post reaguje na urcity nezadouci (protipravni) stav, ktery nastal predtim, nez bylo
fizeni zahajeno (reaktivni cil). Aby tohoto u¢elu bylo mozno dosahnout, vytvai stat —
zédkonodarce pro oba druhy fizeni specialni organy, které vybavuje fadou kompetenci a
poskytuje jim vhodné instrumentarium, véetné¢ donucovacich prostfedkd. Pro ¢innost téchto
organti stanovi zakonodarce zdkonnd procesni pravidla, aby tak dostal ustavnépravnimu
imperativu, Ze statni moc lze uplatiiovat jen v ptipadech, v mezich a zpiisoby, které stanovi
zakon (tzv. zasada enumerativnosti vefejnopravnich pretenzi; ¢l. 2 odst. 3 Ustavy CR; &l. 2 odst.
2 Listiny zakladnich prav a svobod).

1 JUDr., Ph.D., Univerzita Karlova, Pravnicka fakulta, Praha, Ceska republika

Charles University, Faculty of Law, Prague, Czech Republic.
2 JUDr., Ph.D., Zapadoceska univerzita v Plzni, Fakulta pravnicka, Plze, Ceska republika
University of West Bohemia in Pilsen, Faculty of Law, Czech Republic.
Tento piispévek je vystupem programu Univerzity Karlovy - Progres ,,Q02 - Publicizace prava v evropském a
mezinarodnim srovnani“ (podil J. Mulaka) a projektu ZapadoCeské univerzity v Plzni s ¢. SGS-2019-026: Suverenita,
bezpecnost statu a lidska prava ve vztahu k evropské integraci a aplikaci prava (podil V. Vnenka).
V literatuie se mluvi o tzv. reaktivni nebo ochranné povaze obou procesii. Pouze vyjime¢né sleduji tato fizeni proaktivni
neboli preventivni cil, tj. pfedejit protipravnimu jednani; takovou povahu maji napt. predbézna nebo zajist'ovaci opatieni
— viz MUSIL, J.: Sty¢né a rozdilné body mezi civilnim a trestnim procesem. In: Pocta Alené¢ Winterové k 80.
narozeninam. Praha: Vsehrd, 2018, s. 248 — 249.
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11. SYSTEMATIKA ZAKLADNICH ZASAD TRESTNIHO A CIVILNIHO PROCESU

Z hlediska systematiky a teorie pravnich principii ma trestni proces a civilni proces spolecna
vychodiska v ramci kterych mohou byt pravni principy v procesnim pravu popsany. Trestni a
civilni proces maji spole¢na vychodiska v podobé tzv. fair trial zasad,® coZ jsou procesni
zasady, které odpovidaji ustavnim zarukam soudnictvi (zejm. ¢l. 81 a nasl. Ustavy CR) a pravu
na spravedlivy proces (ve smyslu zejm. ¢l. 36 Listiny zakladnich prav a svobod a souvisejicich
ustanoveni a ¢l. 6 Evropské imluvy o ochrané lidskych prav a zakladnich svobod).® Tyto
ustavni zaruky a jejich uplatiovani v trestnim a civilnim procesu se tedy neli$i, nejsou
specifické a neumozni vysvétlit odlisnosti a specifika téchto dvou odvétvi soudniho procesu.
Mezi takové principy patii nezavislost a nestrannost soudil a soudct, princip zdkonného soudu
a zdkonného soudce, princip rovnosti procesnich stran, princip kontradiktornosti fizeni, pravo
na pravni pomoc, princip vefejnosti, princip Ustnosti a bezprostiednosti, princip
piedvidatelnosti rozhodovani, princip hospodarnosti.” Spole¢na pro oba druhy procesi je také
zéasada volného hodnoceni ditkazii. Nicméné¢ realizace a akcentace téchto spole¢nych obecnych
principt v civilnim a trestnim procesu miize byt rozdilnd. Jednim z hlavnich divodii rozdilnosti
je jiz to, ze zatimco celé civilni (sporné i nesporné) fizeni probiha zpravidla toliko pted soudem,
trestni fizeni se vede nejen pred soudem, nybrz v jeho ptfipravné fazi téz ptred policejnim
organem a statnim zastupcem, tedy mimo ramec justice, eventualné v trestnim fizeni nemusi
véc dospét do stadia fizeni pied soudem. Z povahy véci je tedy dano, Ze ty principy, kterd se
vztahuji k soudu a soudctim, se v fizeni, vedeném jinymi organy nez soudy, neuplatni, nebo se
neuplatni stejné.’

Zna¢nymi modifikacemi se vyznacuje zejména piipravné fizeni trestni, které plni, na rozdil
od soudniho fizeni, nékteré specifické funkce (zpravidla se uvadi funkce vyhledavaci, fixacni,
verifika¢ni a odklonna),® coz vede k vyrazné modifikaci nékterych procesnich zasad — napt. je
potlacen princip vefejnosti, aby nedochdzelo k uniku informaci, k nieni dikazi a k
paralyzovani celého fizeni.'°

To, co naopak nemaji trestni a civilni proces spolecného, jsou tzv. odvétvové principy, které
blize vymezuji zakladni vychodiska fungovani trestniho a civilni procesu, nebot’ z hlediska
uplatnéni jednotlivych odvétvovych principt jako celku dochazi k vymezeni urcité identity
trestniho a civilniho procesu, byt se tyto odvétvové principy ¢astecné prekryvaji s ohledem na
proceduralni podstatu obou pravnich odvétvi. Vycet téchto zakladnich principl se také milize
Vv detailech liSit, nicméné mezi odvétvové principy civilniho procesu se obvykle uvadeji (bez
specifik jednotlivych druhi civilniho procesu) nasledujici parové principy (zasady): zasada
dispozi¢ni a z4sada oficiality, zdsada projednaci a zasada vySetfovaci, zadsada materidlni pravdy
a zasada formalni pravdy, zasada jednotnosti fizeni a zdsada koncentra¢ni, zdsada volného

5 ZAHRADNIKOVA, R. a kol.: Civilni pravo procesni. Plzefi: Ale§ Cendk, 2015, s. 45.; JELINEK, J. akol.:  Trestni

pravo procesni. Praha: Leges, 2018, s. 125.

Podrobngji Kk pravu na spravedlivy proces napi. FOREJTOVA, M. a kol.: Ustavni soudnictvi. Brno: Vaclav

Klemm, 2014, s. 188 a nasl.; WINTR, J.: Principy ¢eského tstavniho prava. Plzen: Ales Cenegk, 2020, s. 202 a nasl.

7 JELINEK, J. akol.: Trestni pravo procesni. Praha: Leges, 2018, s. 44 a nasl.

MUSIL, J.: Styéné a rozdilné body mezi civilnim a trestnim procesem. In: Pocta Alené Winterové k 80. Narozeninam.

Praha: Viehrd, 2018, s. 250 a nasl. Obdobny vycet té2 ZAHRADNIKOVA, R. a kol.: Civilni pravo procesni. Plzefi:

Ales Cengk, 2015, s. 44 a nésl.

MULAK, Jifi. Piipravné fizeni — jeho ulel, zisady a vztah k fizeni pied soudem. In: Centés, J. (ed.) a kol.:

Efektivnost’ pripravného konania —jej skiimanie, vyzvy a perspektivy*, Bratislava: Univerzita Komenského v

Bratislave, Pravnicka fakulta, 2020, s. 106 — 117.

10 ROMZA, S.: Koncepcia pripravného konania. Brno: Tribun, 2010, s. 51 anasl.; ZAHORA, J. (ed.): Pripravné konanie
— moZnosti a perspektivy. Praha: Leges, 2016; ZAHORA, J. (ed.): Aktualne problémy pripravného konania trestného.
Praha: Leges, 2014; FRYSTAK, M.: Dokazovani v piipravném fizeni. Brno: MUNI, 2015.
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hodnoceni dikazi a zasada legalni diikazni teorie.!! Zakladni principy civilniho procesu
vychazeji ve své podstaté samoziejmé ze zdkladniho ucelu civilniho procesu ve smyslu ust. §
1 ob¢anského soudniho fadu (0.s.f.), aby byla zajiSténa spravedlivd ochrana soukromych prav
a opravnénych zajmi ucastnikil, jakoz i vychova k dodrzovéani smluv a zadkont, k ¢estnému
plnéni povinnosti a k ucté k praviim jinych osob. S ohledem na judikaturu Ustavniho soudu
CR* pak spocivda mimo jiné na dvou zdkladnich zasaddch — zdsadé dispozicni a zdsadé
projednaci. Uzky vzdjemny vztah soukromého prava hmotného a verejného obcanského prava
procesnzho je nejlépe vyjadren prave zasadou dispozicni. Smyslem a ucelem civilniho prava
procesnzho je poskytovat ochranu subjektivnim soukromym prdvim, tj. verejné obcanské
procesni pravo slouzi soukromému pravu hmotnému, a pokud tento sviij ukol neplni, ztraci sviij
vyznam.

Zakladni principy trestniho procesu (trestniho fizeni) vychézeji ze zdkladniho Gcelu trestniho
procesu deklarovaném v ust. § 1 trestniho fadu, podle kterého je celem trestniho fadu upravit
postup organt ¢innych v trestnim fizeni tak, aby trestné Ciny byly ndlezité zjiStény a jejich
pachatelé podle zakona spravedlivé potrestani. Odvétvové zéasady trestniho procesu jsou pak
nasledujici: zésada stihani jen ze zdkonnych diivodd, zdsada pfimétenosti a zdrzenlivosti,
zasada rychlého procesu (rychlosti fizeni), zasada spoluprace organt trestniho fizeni se
zdjmovymi sdruzenimi obcani, zésada zajiSténi pradva na obhajobu, zasada zajiSténi prav
poskozeného, zasada oficiality, zdsada legality, zasada obzalovaci, zasada vetejnosti, zasada
vyhledévaci, zasada bezprostfednosti, zdsada Ustnosti, zasada presumpce neviny, zésada
volného hodnoceni diikazii a zdsada materialni pravdy.'® Z hlediska teorie trestniho a civilniho
procesu je pak nutné uvést, jak jiz vyplynulo z vySe uvedeného, Ze civilni procesualistika
dusledn¢ odlisuje z hlediska vy¢tu jednotlivych zasad ty zasady, které jsou tzv. fair trial zasady
a zésady odvétvove a to na rozdil od teorie trestniho procesu, ve které se tyto skupiny zasad
z hlediska vyétu Vv teorii neodliduji,’* byt i trestni procesni teorie vyslovné hovoii o
odvétvovych zisadach trestniho procesu.!® V ramci tohoto ¢lanku se autofi rozhodli vysvétlit
specifika zasady oficiality, jako tzv. odvétvového principu trestniho i civilniho procesu.

I11. ZASADA OFICIALITY A JEJi PROJEVY V CESKEM TRESTNIM PROCESU

Zasada oficiality, spocivajici vtom, ze trestni proces je zahajovan z Ufedni povinnosti
s vylougenim iniciativy osob soukromych,!® je vyjadfena v § 2 odst. 4 véta prvni tr. fadu, podle
kterého ,,jestlize tento zdkon nestanovi néco jiného, postupuji organy cinné v trestnim rizeni z
uredni povinnosti*. Zasada oficiality znamena, ze organy ¢inné v trestnim fizeni, v¢etné soudu,
realizuji tkony v trestnim fizeni na zakladé své Giedni povinnosti (ex officio), tedy bez toho,
aby vyckavaly podnétu stran trestniho fizeni ¢i tietich osob. Vykon ¢innosti ex officio znamena,
ze procesni tkony jsou provadény, jestlize jsou pro to zdkonné divody. Bude tedy porusenim
zasady oficiality, jestliZze by si organ €inny v trestnim fizeni pocinal tak liknavé, Ze by si pii své
¢innosti nevytvarel podminky pro provedeni tikonu, nebo dokonce oddaloval jeho provedeni,
ackoliv jsou podminky pro jeho provedeni dany.’

11 ZAHRADNIKOVA, R a kol: Praktikum civilniho procesu. Plzen: Ales Cen&k, 2020, s. 35 a nasl;
ZAHRADNIKOVA, R. a kol.: Civilni pravo procesni. Plzen: Ales Cengk, 2015, s. 53 a nasl.

12 Nalez Ustavniho soudu CR ze dne 21. 4. 2009 sp. zn. P1. US 42/08.

13 podle FENYK, J. - CISAROVA, D. - GRIVNA, T a kol.: Trestni pravo procesni. Praha: Wolters Kluwer, 2019, s. 92 —

117.

Srov. JELINEK, J. a kol.: Trestni pravo procesni. Praha: Leges, 2018, s. 121 a nasl.

15 JELINEK, J. a kol.: Trestni pravo procesni. Praha: Leges, 2018, s. 121.

16 GRIVNA, T.: Soukroma Zaloba v trestnim ¥izeni. Praha: Karolinum, 2005, s. 18.

17 GRIVNA, T.: Zasada rychlosti v trestnim fizeni, pravo na projednéni véci v piiméfené Ihiité a nékteré disledky jejich
poruseni. In: FENYK, J. (ed.): Pocta Dagmar Cisafové k 75. narozeninam. Praha: LexisNexis CZ, s. r. 0., 2007, s. 17.

14
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Zasada oficiality je garanci rovnosti vSech pfed zdkonem. Chrani vSechny cleny lidské
spole¢nosti proti kazdému.!® Trestni ¥4d v § 2 odst. 4 spojuje tuto zakladni zisadu
s pozadavkem co nejrychlejsiho projednani trestnich véci (zasada rychlosti stricto sensu),'® s
plnym respektovdnim obcanskych prav zaruenych ustavnim potfddkem a mezindrodnimi
smlouvami (zasada pfiméfenosti)® a se zadkazem piihlizet k obsahu petic, zasahujicich do
ginnosti organd ¢innych v trestnim ¥izeni (zasada ptihlizeni k obsahu petic).?! Pokud jde o
pracovni verzi paragrafového znéni piipravovaného trestniho fadu, je zde upravena v té
nejobecnéj$i definici: ,,Jestlize trestnéprocesni zakon nestanovi néco jiného, postupuji organy
¢inné v trestnim izeni z tiredni povinnosti.*?

Vyjadieni zasady oficiality v ¢eském trestnim tadu se blizi vyjadieni slovenskému dle § 2
odst. 6 tr. poriadku, dle kterého ,,4k tento zakon neustanovuje inak, organy cinné v trestnom
konani a sudy konaju z uradnej povinnosti. Vizobné veci su povinné vybavovat' prednostne a
urychlene. Na obsah peticii zasahujucich do plnenia tychto povinnosti organy c¢inné v trestnom
konani ani sud neprihliadajii. “%

Zasada oficiality v trestnim fizeni je projevem statopravni ideje, ze pouze stdit ma monopol
trestniho stihani. Historickym vyvojem trestniho procesu doslo k postupnému vylouceni
svépomoci a omezeni, resp. zruseni soukromé Zaloby?* a pievzeti prava, ale i povinnosti statu
zakroCit proti pachateli trestného ¢inu. Je mozné souhlasit s tezi, ze dusledné uplatnovani
zasady oficiality v trestnim fizeni zamezuje jednak svévoli a excesim, ke kterym by mohlo
dojit v ptipad¢ stihani trestnych ¢inli v soukromé iniciativy (soukromé Zaloba poSkozené¢ho jako
vyraz procesni oportunity), jednak zvysuje pravdépodobnost, ze vétSina trestnych ¢inti bude
objasnéna a jejich pachatelé podle zdkona spravedlivé potrestani. Tim vSak nelze fici, Ze by
soukroma iniciativa nebyla pfipustné nebo ze by s ni trestni fad nepocital. V praxi je tomu spise
naopak, nebot’ trestni oznameni ¢i jiny podnét patii mezi nejdilezitéjsi zplisoby, jakymi se
organy ¢inné v trestnim fizeni dozvidaji o tom, ze mohl byt spachan trestny ¢in. Jde spise o to,
Ze to jsou praveé organy ¢inné v trestnim fizeni, které ex officio realizuji tikony trestniho fizeni
a v trestnim fizeni ndsledné v souladu s trestnim fadem postupuji (napf. zah4ji trestni stihani,
vezmou obvinéného do vazby, podaji obZalobu, vydaji odsuzujici rozsudek atd.). A ptipadna
absence soukromé iniciativy v podob¢ nepodani trestniho oznameni nesmi znamenat, Ze organ
¢inny v trestnim fizeni nebude konat, pfestoZe zaveér o podezieni ze spachani trestného ¢inu
mize ucinit na zadklad¢ vlastnich poznatkl. Povinnost organti Cinnych v trestnim fizeni
postupovat z ufedni povinnosti uvedend obecné v ustanoveni § 2 odst. 4 tr. fadu je rozvedena
do konkrétnich povinnosti pro jednotlivé organy ¢inné v trestnim fizeni na riznych mistech
trestniho fadu. Ze zasady oficiality vyplyva, Ze organy ¢inné v trestnim fizeni musi z vlastni

18 JELINEK, J. a kol.: Trestni pravo procesni. Praha: Leges, 2018, s. 136.

19 K tomu napt. SAMAL, P. Pritahy a obstrukce v trestnim fizeni a jejich piiginy. Trestndpravni revue, 2020,
¢. 2,s. 63 anasl.

20 MULAK, J.: Zakladni zasady trestniho fizeni a pravo na spravedlivy proces. Praha: Leges, 2019, s. 191 a nasl.

21 DRASTIK, A. - FENYK, J. a kol.: Trestni f4d. Komentét. I. dil. Praha; Wolters Kluwer, 2017, s. 11 — 12.

2 K tomu srov. navrhovana vykladova ustanoveni v § 10 odst. 1 (,,Trestnéprocesnim zdkonem se rozumi trestni rad a podle
povahy véci i zakon o soudnictvi ve vécech mladeze, zakon o trestni odpovédnosti pravnickych osob a Fizeni proti nim a
zdkon o mezinarodni justicni spoluprdci ve vécech trestnich®) odst. 5 (,,Orgdnem cinnym v trestnim rizeni se rozumi soud,
statni zastupce a policejni organ. Statnim zastupcem se rozumi i evropsky povéreny Zalobce, evropsky Zalobce a evropsky
nejvyssi Zalobce v rozsahu jejich piisobnosti stanovené narizenim Rady (EU) 2017/1939, kterym se provadi posilena
spoluprdce za iicelem ziizeni Uradu evropského verejného Zalobce.“) a odst. 6 (,,Soudem se pro iicely trestnéprocesniho
zdkona rozumi podle povahy véci okresni soud, krajsky soud, vrchni soud nebo Nejvyssi soud®).

2 |VOR, J. - POLAK, P. - ZAHORA, J.: Trestné pravo procesné I. Bratislava: Wolters Kluwer, 2017, s. 70; MINARIK, S.
a kol.: Trestny poriadok. Struény komentar. Bratrislava: Tura Edition, 2010, s. 33; SIMOVCEK, 1. a kol.: Trestné pravo
procesné. Plzeii: Ales Cenék, 2016, s. 50 — 52; CENTES, J. a kol.: Trestné pravo procesné. Samorin: Heuréka, 2012, s.
63; KURILOVSKA, L.: Zakladné zasady trestného konania. Ukel a zékladni limiticia. Samorin: Heuréka, 2013, s. 48 —
50.

24 K tomuto institutu podrobngji GRIVNA, T.: Soukromé aloba v trestnim fizeni. Praha: Karolinum, 2005.
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iniciativy ucinit v§e pro naplnéni ucelu trestniho fizeni v kazdé projednavané trestni véci. Tato
zasada plati pro vSechny organy ¢inné v trestnim fizeni (§ 12 odst. 1 tr. fadu) a pro celé trestni
fizeni (§ 12 odst. 10 tr. fadu). Jakmile jsou dany zékonné podminky pro provedeni urcitého
procesniho tkonu, je ptisluSny orgdn zdsadné povinen takovy ukon provést a nemize od n¢ho
upustit napt. pro jeho neucelnost nebo proto, Ze si jeho provedeni ucastnici procesu (zejména
obvinény nebo podeziely) nepteji. Napiiklad statni zastupce a policejni organ jsou povinni
organizovat svou ¢innost tak, aby u¢inné piispivali k v€asnosti a ditvodnosti trestniho stihani
(§ 157 odst. 1 tr. fadu); policejni organ musi ucinit vSechna potiebna Setfeni a opatieni k
odhaleni skute¢nosti nasvédcujicich tomu, Ze byl spachan trestny ¢in, a ke zjisténi jeho
pachatele i na zéklad¢ vlastnich poznatkli a nemtize vyckavat na podnét ze strany poskozeného
¢i jinych osob (§ 158 odst. 1 tr. fadu); policejni orgén postupuje pii vySetfovani z vlastni
iniciativy tak, aby byly co nejrychleji v potfebném rozsahu vyhledany diikazy k objasnéni vsech
zékladnich skuteCnosti dulezitych pro posouzeni piipadu vcetné osoby pachatele a néasledku
trestného ¢inu (§ 89 odst. 1 tr. fadu). Soud po podani obzaloby, nevyckavaje dalSich névrhi,
postupuje tak, aby fizeni bez pritahti sméfovalo k vyfizeni véci véetné vykonu soudniho
rozhodnuti (§ 181 odst. 2 tr. fadu).

Pravé v uplatnéni této zasady lze spatfovat jeden z nejvyznamnéjSich rozdild oproti fizeni
civilnimu (spornému), kde ptevazuje dispozi¢ni (navrhové) fizeni a fizeni ex officio je zasadné
vyjimkou. Zasada oficiality je zdkladnim hybatelem trestniho fizeni, ze kterého vychazeji a
ktery napliluje zasada legality (v otdzce zahdjeni trestniho stihdni) a zdsada vyhledavaci (v
otazce dokazovani)® jako instrumenty dosahovéni cile (zdsady materialni pravdy) a tcelu
trestniho ¥izeni v moci statu.?® Zakladem zasady oficiality je statni materidln&-pravni narok
spojeny s (odvozenym) trestné-procesnim monopolem statu, pfi¢emz vyjimky vychazeji ze
smyslu materialné-pravniho naroku a jeho naplnéni tim, Ze stdt mize v ramci tohoto smyslu s
narokem disponovat tak, ze se jej vzda nebo jeho realizaci podpoii. Tato zasada je nékterymi
dokonce povazovéana za nejobecnéj$i, nejtypictéjsi, nejcharakteristictéjsi a nejzakladnéjsi ze
v§ech zakladnich zasad trestniho Fizeni.?’ V né&kterych ptipadech je postup organti ¢innych v
trestnim fizeni vdzan na navrh, podnét nebo zidost opravnéného subjektu (zejména
poSkozeného, svédka, obhdjce). UrCitym smérem je zasada oficiality prolomena zasadou
obzalovaci (§ 2 odst. 8 tr. fadu), jejiz podstatou je rozdé€leni procesnich funkci, nebot’ soud se
muZe konkrétni véci zabyvat, jen byla-li k nému podéna statnim zastupcem obzaloba (¢1 navrh
na uloZeni ochranného opatieniZ®), navrh na potrestani nebo navrh na schvaleni dohody o ving
a trestu, pfiéemz je rozhodujici i ramec dany tzv. totoznosti skutku.?®

Jak uvadi nauka, tak neni v rozporu se zasadou oficiality, Ze n€které etapy trestniho fizeni
nebo nékteré tkony muiZe néktery organ €inny v trestnim fizeni provést pouze na navrh nebo
podnét jiného statniho organu. Jde totiZ o to, Ze tyto hranice mezi aktivitami jednotlivych
organti vyplyvaji z pfirozené¢ délby kompetenci statnich organt, kdy prosazeni vidc¢iho
principu oficiality je zajisténo tim, ze kompetenéni normy nebo piimo trestni fad ukladaji
kazdému jednotlivému organu povinnost pii splnéni zdkonnych podminek ex officio podat
potfebné navrhy nebo podnéty, o nichz jiny organ, opét v duchu principu ex officio, rozhodne.
Mezi takové ptipady se uvadi situace, ze soud se muze zabyvat trestni véci pouze poté, co je

%5 Ke vztahu zasady oficiality a zdsady vyhledavaci — nalez Ustavniho soudu CR sp. zn. III. US 1624/09 ze dne 5.3.2010a

rovnéz ZILA, J.: Zasada vyhledévaci v trestnim Yizeni. Praha: Academia, 1983, s. 24 — 27.

Da se tedy Fici, ze ma-1i byt zachovana zasada oficiality (a materialni pravdy), mély by byt zachovany i zasady  legality

a vyhledavaci.

PIPEK, J.: K nékterym profilujicim zakladnim zasadam trestniho fizeni. Pravny obzor, 2002, ¢. 4; PIPEK, J.: Oficialni

nebo dalekosahle privatizované trestni fizeni. Pravnik, 2000, ¢. 12.

28 Srov. § 178 odst. 1, 2 tr. fadu.

2 JELINEK, J. a kol.: Trestni pravo procesni — minulost a budoucnost. Praha: Leges, 2016, s. 36 a nasl., 112 a nasl.;
CISAROVA, D. - HORAK, J.: Problematika totoznosti skutku. Pravnické listy, 2017, €. 2, s. 3 a nasl.
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uplatnéna obZalovaci zasada (§ 2 odst. 8 tr. fadu), nebo, kdy soud rozhoduje v piipravném fizeni
o nékterych zasazich do zakladnich prav a svobod (napf. o vzeti do vazby, o ptikazu k domovni
prohlidce nebo k prohlidce jinych prostor a pozemki, o piikazu k odposlechu a zaznamu
telekomunikaéniho provozu) jen na navrh statniho zastupce.*

Jak uz naznacuje textace zasady oficiality, existuji 1 z této zasady vyjimky (projevy zasady
dispozitivnosti) a Sesky trestni fad>! stejné jako ten slovensky®? takovych vyjimek zna relativné
vyssi pocet. Tyto vyjimky mohou mit riiznou povahu: jako urcité¢ oslabeni vefejného zdjmu
Vv podobé¢ subsidiarniho zalobce, ndvrhovych delikti, dozadanych delikti nebo jako potvrzeni
vefejného zajmu v piipadé¢ zmocnovacich delikti. MizZze jit 1 o oslabeni vefejného zajmu pii
respektovani soukromého zajmu v piipadé soukromozalobnich delikti®3 nebo z postaveni v roli
procesni strany u opravnych prostfedki nebo z postaveni obéti trestného Cinu a jejich zajmu
Vv piipadé€ jeji soucinnosti pii ud€lovani souhlasu k trestnimu stihdni nebo pfi uspokojovani
jejich naroka pii ndhrad¢ Skody. Specifické postaveni ma mezi témito vyjimkami role
obzalovaci zasady.

Vyse bylo uvedeno, Ze zasada oficiality (§ 2 odst. 4 tr. fadu) se na rozdil od zasady legality
(§ 2 odst. 3 tr. fadu) uplatiiuje ve vSech stadiich trestniho fizeni a plati pro vSechny organy ¢inné
trestniho fizeni. Neuplatni se vSak v opravném fizeni (ani v fizeni o fadnych, ani v fizeni o
mimofadnych opravnych prostfedcich), pokud jde o jeho zahijeni. Zésada oficiality je
V opravném fizeni zasadnim zpisobem prolomena, nebot’ podnétem opravného tizeni je vzdy
podani opravného prostiedku (tj. odvolani proti rozsudku, stiznosti proti usneseni, odporu proti
trestnimu piikazu, dovolani, stiznosti pro poruSeni zakona a navrhu na povoleni obnovy fizeni).
Uvedené je dusledkem toho, Ze opravné fizeni (stejné jako fizeni pfed soudem, resp. hlavni
liceni) neni obligatorni soucasti trestniho fizeni, ale jen jeho fakultativnim stadiem, jehoz
konani je z&vislé na f&dném a v€asném podani opravného prostiedku opravnénou osobou, a je
proto v jeho dispozici. Podanim opravného prostiedku k tomu opravnénou osobou se tedy
uplatiiuje zasada dispozicni, nebot’ zdsahy a postup organu cinného v trestnim fizeni
projednévajiciho opravny prostfedek jsou mozné toliko tehdy, paklize néktera z osob tim, ze
podala opravny prostfedek, vyslovila pochybnost o spravnosti napadeného rozhodnuti
(rozsudku, usneseni, trestniho ptikazu).

Vyznamnym projevem dispozi¢ni zdsady je i moZnost opravnéné osoby vymezit rozsah a
obsah podavaného opravného prostfedku, a to sriznym stupném zavaznosti ve vztahu
k rozsahu ptezkumné a rozhodovaci ¢innosti organu ¢inného trestniho fizeni. V této souvislosti
je potieba konstatovat, Ze s u€innosti od 1. 1. 2002 jiz totiz zasada oficiality neovliviiuje
zasadnim zplisobem rozsah pfezkoumavani v odvolacim fizeni, nebot’ od U€innosti novely
trestniho fadu zakonem ¢&. 265/2001 Sh. (tzv. ,,velké novely trestniho tadu ¢i jeho ,,malé
rekodifikace*)* miize odvolatel vymezit rozsah pfezkumné ¢innosti odvolaciho soudu, kdyz se
u odvolani, na rozdil od dfive uplatiiovaného revizniho principu (ktery je jinak projevem zasady
oficiality), uplatiiuje princip vazanosti odvolaciho soudu podanym odvolanim (ktery je
projevem zasady dispozi¢ni). Citovanou novelou byla tedy prohloubena zasada dispozitivnosti
v odvolacim ftizeni, nebot’ de lege lata odvolatel disponuje pomérmé Sirokym (nikoliv vSak
uplnym zptisobem) opravnym fizenim tim, v jakych vyrocich chce rozsudek soudu prvniho
stupné napadnout.®® Ur¢ité meze uplatnéni zasady oficiality v ramci odvolaciho fizeni klade

3% SAMAL, P. - MUSIL, J. - KUCHTA, J. a kol. Trestni pravo procesni. Praha: C. H. Beck, 2013, s. 101.

81 Tamtéz, s. 100-102.

3 |VOR,J. - POLAK, P. - ZAHORA, J.: Trestné pravo procesné . Bratislava: Wolters Kluwer, 2017, s. 70.

3 PIPEK, J.: Oficialni nebo dalekosahle privatizované trestni fizeni. Pravnik, 2000, &. 12, s. 1155, 1159 — 1160.

3 pURY, F. - SOTOLAR, A.: Poznamky k rozhodovani odvolaciho soudu v trestnim fizeni po tzv. velké novele trestniho
fadu. Bulletin advokacie, 2003, ¢. 5.

KOURIL, L.: Nenapadeny vyrok aneb mtize odvolaci soud zrusit neptezkouméavany vyrok rozsudku? (ke vztahu § 254 tr.
f.a § 258 tr. ). Statni zastupitelstvi, 2019, &. 5; KOURIL, 1.: K rozhodnuti odvolaciho soudu z hlediska jeho posouzeni

35

https://doi.org/10.33542/S1C2021-1-04 49


https://doi.org/10.33542/SIC2021-1-04

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 1

specificka zasada opravného fizeni — zasada zakazu reformace in peius, ktera je urcity
nepfimym projevem dispozi¢ni zasady.*® Pokud jde o vlastni prib&h fizeni o opravnych
prostiedcich, uplatni se zde zasada oficiality pln€. Vyjimku nicméné piedstavuje zpctvzeti
souhlasu poskozeného s trestnim stihanim, které je mozné ucinit u trestnych ¢inti taxativné
vypoctenych v § 163 odst. 1 tr. fadu az do doby, nez se senat odvolaciho soudu odebere
k zavérecné poradé (§ 163 odst. 2 tr. fadu). Soud pii ptipravé piezkumného fizeni na zakladé
opravného prostiedku, ale 1 v jeho prubéhu, musi z vlastni iniciativy ucinit vSe pro dalsi postup
fizeni na zaklad¢é podaného opravného prostiedku a naplnéni ucelu takového opravného tizeni
V konkrétni trestni véci. Jakmile jsou dany zakonné podminky pro provedeni urcitého
procesniho tkonu, je soud povinen takovy ukon provést a nemtize od n¢ho upustit napt. pro
neucelnost nebo proto, ze si jeho provedeni strany nepieji. Tim vSak neni dotéeno pravo
odvolatele podanym opravnym prosttedkem disponovat, coz je opét projevem zéasady
dispozi¢ni.

Zasada oficiality a rozsah jejiho uplatnéni se projevuje i v Gpravé tzv. beneficia cohaesionis
(dobrodini ze souvislosti; V ptfipadé¢ odvolani § 261 tr. fadu), kterd je ve svych dusledcich
projevem zasady oficiality a zasadnim zptisobem ovlivituje rozsah ptezkoumavani v odvolacim
fizeni.3" Je viak potfeba poznamenat, ze povinnost (ex officio)® organu rozhodujiciho o
opravném prostiedku prolomit pravni moc rozhodnuti u osoby, ohledné které opravny
prostfedek nebyl podéan [poptipadé doslo k zamitnuti opravného prostredku, nebot’ byl podan
opozdéné, osobou neopravnénou nebo osobou, kterd se opravného prostiedku vyslovné vzdala
nebo znovu podala opravny prostiedek, ktery predtim vyslovné vzala zpét [§ 148 odst. 1 pism.
b), § 253 odst. 1 tr. fadu], nebo opravny prostiedek byl odmitnut, napt. v fizeni o odvolani (§
253 odst. 3 tr. fadu), a rozhodnout i ve prospéch této osoby je podminéna tim, ze: a) proti vSem
osobam bylo rozhodnuto ve spoleéném (jednom) ¥izeni a stejnym (jednim) rozhodnutim®®; b)
proti rozhodnuti byl podan opravny prostfedek, kterému bylo vyhovéno pfinejmensim ohledné
jedné z osob, kterd sama podala opravny prostiedek anebo byl ohledné ni podan; c) diivod, pro
ktery bylo rozhodnuto ve prospéch této osoby, prospiva (je spolecny) i dalsi osobé¢, jiz se
rozhodnuti tyka a ohledné které nebyl opravny prostiedek podan®’; d) postaveni osoby, u které
bylo beneficium cohaesionis pouzito, se nesmi zmeénit k hor§imu v zadném sméru, a to ani v
pozdé€jSim fizeni po zruSeni napadené¢ho usneseni organem rozhodujicim o opravném
prostredku.

IV. ZASADA OFICIALITY A JEJi PROJEVY V CESKEM CIVILNIM PROCESU
Zasada oficiality je v civilnim procesu obvykle vysvétlovana jako parova zasada k zasadé
dispozi¢ni. Zésada dispozi¢ni a zasada oficiality se odliSuji v tom, kdo mé v fizeni procesni
iniciativu. Podle zasady dispozi¢ni maji procesni iniciativu Ucastnici fizeni, podle zésady
oficiality ma procesni iniciativu naopak soud.*! Vysvétleni projevu zasady oficiality tedy nelze
Vv ramci civilniho procesu bez charakteristiky prave zasady dispozi¢ni, jako jeji parové zasady.

jako tzv. rozhodnuti piekvapivého aneb opét k otazce pfezkumu napadeného rozsudku odvolacim soudem. Statni
zastupitelstvi, 2018, & 6; KOURIL, |.: K postupu odvolaciho soudu podle § 254 odst. 2 tr. . aneb k souvislostem
zakladajicim $irsi pfezkum napadeného rozsudku. Statni zastupitelstvi, 2016, ¢. 6.

LANGER, P.: Uplatnéni zdkazu reformationis in peius v odvolacim tizeni. Trestnépravni revue, 2006, ¢. 11; RUZEK, A. -
CISAROVA, D.: Zasady rozhodovani v opravném fizeni. Acta Universitatis Carolinae — Iuridica 2, 1985, s. 88 — 93.

37 RUZEK, A. - CISAROVA, D.: Zasady rozhodovani v opravném Fizeni. Acta Universitatis Carolinae — luridica 2, 1985, s.
93 - 95.

Srov. znéni § 261 tr. fadu: ,, ...rozhodne odvolaci soud vzdy téz v jejich prospéch “.

Proto se nevztahuje na pfipady, kdy véc spoluobvinéného byla vyloucena ze spole¢ného fizeni (§ 23 odst. 1 tr. fadu) nebo
o zabrani véci nebylo rozhodnuto v napadeném rozhodnuti, ale samostatné ve verejném zasedani (§ 230 odst. 2 tr. fadu).
O tzv. spoleény duvod se nejedna, byt je stejné povahy, ale je tfeba ho zkoumat u kazdé osoby samostatné a individualng,
napiiklad forma a mira zavinéni, skute¢nosti osobniho vyznamu, které maji vyznam pro stanoveni druhu a vymeéry trestu.
4 ZAHRADNIKOVA, R a kol.: Praktikum civilniho procesu. Plzeii: Ales Cenék, 2020, s. 35.
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Zasada oficiality a zasada dispozi¢ni jako odvétvoveé zasady civilniho procesu jsou vSak toliko
zasady, které maji svij zdkonny, nikoliv jiz ustavni rozmér. Podle nejnovéjsi judikatury
Ustavniho soudu CR,* ktery rozhodoval o navrhu na zruseni ust. § 96 odst. 6 o.s.f.,*® bylo
uzavieno, ze lze sice souhlasit se zavérem, ze zasada dispozicn/ je jednou ze zdsad sporneho
rizeni. Avsak zasadou zdkonnou (nikoli ustavni), a to i ve sporném rizeni nikoli disledne
nasledovanou. Napriklad podie § 96 odst. 3 0. s. . soud nemus? zpetvzeti zaloby pripustit, stejne
jako nemusi pripustit zmeénu Zaloby (§ 95 odst. 2 o. s. 7). Nesporné rizeni je na rozdil od rizeni
sporného ovladdno predevsim zasadou oficiality, a nikoli zasadou dispozicni. A pritom i v
nesporném 7izeni jsou projedndvdany vztahy upravené soukromym pravem hmotnym (napr.
rodinné, dedické apod.). Nutno vsak dodat, ze tento k tomu nalezu byl vydan téz Siroky disent
celkem péti soudcti Ustavniho soudu CR,* ktefi naopak zdiiraziiovali s ohledem na jiz existujici
prejudikaturu navaznost zejména zasady dispozi¢ni na prvni zdsadu soukromého prava — zdsadu
autonomii vile, kterd ma ustavni rozmer.

Projev zasady oficiality a zdsady dispozi¢ni je dale nutné odlisit v ramci projevt podle druhu
civilniho procesu v Casti nalézaciho fizeni, tedy, zda se jednd o fizeni sporné nebo fizeni
nesporné. Z hlediska zasady oficiality a zdsady dispozi¢ni v kontextu civilniho sporného a
nesporného procesu je dilezité ust. § 13 z..s.*° podle kterého plati, Zze #izeni (nesporné)*® se
zahajuje i bez navrhu, neni-li zakonem stanoveno, ze Ize Fizeni zahdjit jen na navrh. Soud Fizeni
zahaji bezodkladné poté, co se dozvi o skutecnostech rozhodnych pro vedeni Fizeni podle tohoto
zakona. Podle ust. § 79 odst. 1 o.s.f. naopak plati, Ze rizeni se zahajuje na navrh. Stejné tak 1
fizeni insolvencni je fizeni zdsadné navrhové, a to ve smyslu ust. § 97 insolven¢niho zakona,
podle kterého insolvencni Fizeni Ize zahdjit jen na ndvrh, zahajuje se dnem, kdy insolvencni
navrh dojde vécné prislusnému soudu. Je tomu tak i z toho divodu, Zze ve smyslu ust. § 7
insolvenéniho zdkona plati pro insolvenéni fizeni i incidencni spory pfiméfené pouziti o.s.f.
tykajici se sporného fizeni a az pokud to neni mozné tak ustanoveni zakona o zvlastnich fizenich
soudnich (z.f.s.).*” Komentafova literatura k tomu pfipomina, Ze pravé ono pravo podat navrh
na zahdjeni rizeni (zalobu) a nasledné jej vzit zpet je svaté pravo navrhovatele a projev zasady
dispozicni.*

Z hlediska d€leni civilniho procesu v kontextu zminénych zasad tedy plati, Ze fizeni sporné
i nesporné lze zah4jit na navrh, avSak bez navrhu se zahajuji pouze fizeni nesporna. Bez navrhu
se tak v rAmci nespornych fizeni zahajuji ex officio naptiklad nasledujici ¥izeni:*® o spInéni
podminky v predbézném prohlaseni,®® o zméné nebo zruseni piedbézného prohlaseni,® o
odvolani podpiirce,®® o schvaleni zastoupeni ¢lenem domacnosti,®® ve vécech vysloveni

42 Srov. Nalez Ustavniho soudu CR se sp. zn. Pl. US 40/18 ze dne 30. 6. 2020.

43 Byl-li navrh na zahajeni rizeni vzat zpét az po té, co rozhodnut/ odvolac/ho soudu, pripadné téz soudu
prvnzho stupné, o véci bylo dovolacim soudem zruseno, soud rozhodne, Ze zpétvzeti navrhu nen; icinné,
jestlize dizvodem pro zpétvzeti navrhu byla skutecnost, ktera nastala v dobé, kdy trvaly ucinky zruseného rozhodnuti.

44 Jiti Zemanek, Ludvik David, Jaromir Jirsa, Katefina Simagkova a Vojtéch Simicek.

45 Zakon ¢.292/2013 Sb., o zvlastnich fizenich soudnich.

4 Pozn. autord.
47 Urtitou vyjimkou, kdy se insolvenéni Fizeni zahajuje na navrh vefejnopravni instituce je insolven¢éni navrh ~ podévany
na finan¢ni instituci ze strany Ceské narodni banky podle ust. § 368 a 380 insolven¢niho zakona. Podrobnéji napf.

HASOVA, J. - MORAVEC, O.: Insolven¢ni fizeni. Praha: C. H. Beck, 2018, s. 65.

48 JIRSA, J. a kol: Obganské soudni fizeni. Soudcovsky komentar. Kniha II. § 79-180 ob¢anského soudniho #adu.  Praha:
Wolters Kluwer, a.s., 2019, s. 101.

49 Podrobngji viechna fizeni napt. JIRSA, J. a kol: Ob&anské soudni fizeni. Soudcovsky komentat. Kniha III (zdkon &.
292/2013 Sb., o zvlastnich fizenich soudnich). Praha: Wolters Kluwer, a.s., 2019.

50 Ust. § 31 pism. a) ve spojeni s ust. § 32 odst. 1 zi.s.

51 Ust. § 31 pism. b) ve spojeni s ust. § 32 odst. 1 z.f.s.

52 Ust. § 31 pism. d) ve spojeni s ust. § 32 odst. 1 z.f.s.

58 Ust. § 31 pism. e) ve spojeni s ust. § 32 odst. | zf.s.
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piipustnosti pfevzeti nebo drzeni ve zdravotnim ustavu® nebo o vysloveni nepiipustnosti drzeni
v zafizeni socialnich sluzeb.*

Sporné fizeni je tak ovladano predevsim zasadou dispozi¢ni a zasadou projednaci,” fizeni
nesporné zasadou oficiality a zdsadou vysetfovaci.®’ Jinymi slovy feceno, ve sporném fizeni
nesou odpovédnost za zjisténi skutkového stavu ucastnici fizeni, zatimco v fizeni nesporném
nese tuto odpovédnost soud. V ramci nesporného fizeni jsou samoziejmé urcéité odchylky od
obecného pravidla podle ust. § 20 odst. z.F.s, podle kterého soud je povinen zjistit vsechny
skutecnosti dilezité pro rozhodnuti. Pritom neni omezen na skutecnosti, které uvadeéji ucastnici.
Jedna se o situace, kdy i v nesporném fizeni je jistd spoluodpovédnost ucastnikii fizeni za
zjisténi skutkového stavu.® Lze uvést napiiklad pravidlo podle ust. § 916 OZ,*° podle kterého
plati, Ze neprokaze-li v fizeni o vyzivovaci povinnosti rodi¢e k ditéti nebo o vyzivovaci
povinnosti jiného predka k nezletilému ditéti, které nenabylo plné svépravnosti, osoba vyzivou
povinna soudu fadné své piijmy predloZzenim vsech listin a dalSich podkladt pro zhodnoceni
majetkovych poméri a neumozni soudu zjistit ani dalsi skute¢nosti potfebné pro rozhodnuti
zptistupnénim udajt chranénych podle jiného pravniho ptedpisu, plati, ze primérny mésic¢ni
ptijem této osoby Cini petadvacetinasobek ¢astky zivotniho minima jednotlivce.

Projevy této zasady, jakoz i s tim souvisejici rozdily mezi civilnim spornym a nespornym
procesem, lze shledat v mnoha institutech, a to napiiklad v ramci vazanosti soudu Zalobnim
petitem. V ramci sporného civilniho procesu podle ust. § 153 odst. 2 0.s.1.%° plati tzv. vdzanost
koneénym navrhem (petitem). Vazanost Zalobnim petitem se tak v duchu dispozi¢ni zasady
projevuje Vv civilnim sporném procesu a nesporném procesu v ramci navrhovych fizenich tak,
7e soud nemiize ex officio piekrodit, co tidastnik 7ada.%! Jedna se o zakladni naleZitost zaloby
ve smyslu ust. § 79 o.s.t., podle kterého musi navrh na zahéjeni fizeni (zaloba) obsahovat mj.
vyli¢eni rozhodnych skutecnosti, oznaceni diikazi, jichz se navrhovatel doméh4, a musi z ngj
byt patrno, ¢eho se navrhovatel domaha, pticemz je tomu tak zejména proto, zZe soud v
obcanském soudnim Fizeni, které je ovladano dispozicni zasadou, je vazan zalobou a nemiize
tedy priznat jina prava a ulozit jiné povinnosti, nez jsou navrhovany, musi zZalobni petit svym
rozhodnutim zcela vycerpat a nesmi jej prekrocit (vyjimky z tohoto pravidla jsou uvedeny v ust.
§ 153 odst. 2 o. s. 1.).®? Samoziejmé to viak neznamen4, Ze soud je vazan petitem tcastnika
fizeni doslovné, protoZe vdzanost soudu navrhem (Zalobou nebo navrhem na zahdjeni Fizeni)
nelze chdapat tak, ze by soud byl povinen do vyroku svého rozhodnuti o véci samé doslovné
Lprevzit” Zalobcem formulovany ndavrh znéni vyroku rozhodnuti,®® nebot poZadavek
zdkonodarce vyjadieny v ustanoveni § 79 odst. 1 o. s. I, ze ze Zaloby musi byt patrno, ceho se
zalobce domaha, nedava zaklad pro prisné formalistické pojeti petitu zZaloby, tak jak je v
priibéhu Fizeni zaujimaly obecné soudy.%* S ohledem na primat zasady dispoziéni mize byt vada
zalobniho névrhu diivodem pro odmitnuti ndvrhu pro vady ve smyslu ust. § 43 o.s.f.

56

5 Ust. § 76 z.is.

5% Ust. § 84 zis.

% Podle zasady projednaci musi strany civilniho procesu piednést nutna skutkova tvrzeni k prokéazéni svého naroku a
nabidnout k nim patfi¢né dikazy na podporu svého naroku & procesni obrany. ZAHRADNIKOVA, R. a kol.: Civilni
prévo procesni. Plzen: Ales Cengk, 2015, s. 55.

5 ZAHRADNIKOVA, R. a kol.: Praktikum civilniho procesu. Plzeii: Ales Cengk, 2020, s. 23.

%8 Podrobnéji srov. napt. SVOBODA, K.: Rodicovstvi, osvojeni a vyzivné déti po rekodifikaci soukromého prava. Praha:
Wolters Kluwer, a.s., 2014, s. 18 a nasl.

59 Z4ak. ¢. 89/2012 Sb., ob&ansky zékonik.

80 Soud miize prekrocit navrhy ticastnikii a prisoudit néco jiného nebo vice, nez ceho se domdhaji, jen tehdy, jestlize z
pravniho predpisu vyplyva urcity zpisob vyporadani vztahu mezi ucastniky.

61§26 In. JIRSA, J. a kol: Ob&anské soudni fizeni. Soudcovsky komentat. Kniha III (zékon &. 292/2013 Sb., o zvlastnich
fizenich soudnich). Praha: Wolters Kluwer, a.s., 2019.

62 Rozsudek Nejvyssiho soudu CR sp. zn. 30 Cdo 1782/2006, ze dne 10. 4. 2007.

8 Rozsudek Nejvyssiho soudu CR sp. zn. 26 Cdo 2313/2009, ze dne 15. 7. 2010.

8 Nalez Ustavniho soudu CR se sp. zn. ILUS 3137/09 ze dne 7. 4. 2010.
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V fizeni nesporném a beznadvrhovém vsak soud zasadné€ vazan kone¢nym navrhem (petitem)
neni, a to ve smyslu ust. § 26 z.t.s, podle kterého soud muize prekrocit navrhy ucastnikit a
prisoudit néco jiného nebo vice, nez ceho se domahaji, jestlize rizeni bylo mozno zahdjit i bez
navrhu. Odlisné pravidlo ust. § 26 z.f.s. oproti ust. § 153 odst. 2 o.s.f. se tedy uplatni vzdy,
pokud je ze zédkona mozné dané nesporné fizeni zahajit i bez nédvrhu, neni tedy podstatné, zda
bylo fizeni zahdjeno na navrh ¢i nikoliv. Soud je tedy podle ust. § 26 z.f.s. omezen pouze
ramcem predmétu fizeni, tedy rdmcem [limitu projednavanych vztahi, kterée vyplyvaji z
hmotného nebo procesniho prava.®® S ohledem na ust. § 26 z.f.s. neni tak vada zalobniho navrhu
(petitu) divodem pro piipadné odmitnuti navrhu pro vady ve smyslu ust. § 43 o.s.i., je-li
z navrhu samotného patrny predmét ¥izeni.®® Pravidlo ust. § 26 z.t.s se uplatni i v odvolacim
fizeni.

V.ZAVER

Pro civilni fizeni je charakteristické, ze se v ném uplatiiuji vSechny parové principy, avsak
kazdy z nich v jiném typu fizeni (napi. pro sporna fizeni plati zasadné principy dispozi¢ni a
projednaci, pro nespornd fizeni plati zasadné principy oficiality a vySetfovaci). Naproti tomu
trestni proces zpravidla preferuje pouze jeden z téchto parovych principti, druhy z nich se
uplatni nanejvys jako vyjimka nebo se neuplatni viibec. Tak napf. v trestnim fizeni jednoznacné
dominuje princip oficiality, zatimco princip dispozi¢ni je spiSe okrajovy a limitovany.®’
Ztotoznujeme se stanoviskem J. Musila, ze pfiblizovani trestniho procesu ob¢anskopravnimu
procesu nelze pausalné pokladat za negativni jev, Ze oba druhy fizeni maji mnoho ryst, kterymi
se mohou navzajem obohacovat a Ze legislativa a aplikaéni praxe v§ak pfitom musi respektovat
nezbytna specifika obou druhti fizeni®® a analyzovat spolecenské dopady tohoto sblizovéani.5®
To vSe predpoklada, poznamenava J. Musil, vést v ramci probihajici reformy trestniho procesu
v Ceské republice diikladnou politickou a odbornou diskuzi, jiz se zatim nedostava.”
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POLEPSOVACIA VYCHOVA NA UZEMIi DNESNEHO
SLOVENSKA OD POCIATKU 20. STOROCIA DO DRUHEJ
SVETOVEJ VOJNY”

REFORMATORY TRAINING IN THE TERRITORY OF
TODAY'S SLOVAKIA FROM THE BEGINNING OF THE
20TH CENTURY TO THE SECOND WORLD WAR

David Pandy*
https://doi.org/10.33542/S1C2021-1-05

ABSTRAKT

Predlozeny clanok sa vyuzivanim metod analyzy a komparacie venuje vyskumu polepsovacej
(ochrannej) vychovy na uzemi dnesného Slovenska v ramci povodne uhorskej pravnej upravy z
pociatku 20. storocia a neskorSej unifikovanej ceskoslovenskej pravnej tipravy. Cldanok tiez
skuma kosické realie vykonu ustavnej polepSovacej vychovy v skumanom obdobi so zameranim
na transformdciu povodne uhorského ustavu na ceskoslovensku instituciu a priblizuje problémy
S tym spojené.

ABSTRACT

Using the methods of analysis and comparison, the presented article deals with research of
reformatory training in the territory of today's Slovakia in the framework of the originally
Hungarian legal regulation from the beginning of the 20th century and the later unified
Czechoslovak laws. The article also examines the realities of institutional reformatory training
carried out in Kosice in the researched period with a focus on the transformation of the
originally Hungarian institution into a Czechoslovak institute and presents the problems
associated with it.

. UVOD

Stapajtica kriminalita mladeZze v Uhorsku koncom 19. a zaciatkom 20. storocia a vznik
novych kriminologickych smerov v zahranici viedli k spochybniovaniu efektivity a aktualnosti
pravnej upravy ukladania sankcii delikventnym detom a mladistvym v zmysle platnych
hmotnopravnych noriem uhorského trestného zdkona V/1878 (dalej len uhorsky trestny
zakon).? V ich zmysle boli vek detsky (do 12 rokov) a vek mladistvy (12-16 rokov) vnimané
ako dovod trestnost’ vylucujtci alebo znizujaci. V rovine sankcii to znamenalo, ze voc¢i detom
mlads$im ako 12 rokov nebolo vedenie trestného konania a ulozenie sankcie pripustné, pricom
situdciu detskych delikventov trestny zakon d’alej nijakym sposobom neriesil. Pokial’ ide o
mladistvych, ak bol tento schopny rozoznat protipravnost’ svojho konania, trestny zakon mu v
zasade umoznoval ulozit’ sankcie rovnakého druhu ako dospelym, iba v miernejSej podobe.

*

Tato praca bola podporena Agenturou na podporu vyskumu a vyvoja na zaklade Zmluvy ¢. APVV-19-0419.

JUDr., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika

University of Pavol Jozef Safarik in Kogice, Faculty of Law, Slovak Republic.

Blizsie pozri: PANDY, D.: Ideové vychodiska determinujuce postavenie mladistvych v uhorskom trestnom prave v druhej
polovici 19. a zaciatkom 20. storocia. In: VIII. ¢esko-slovenské pravnéhistorické setkani doktorandii a postdoktorandii:
sbornik z konference. Brno: Masarykova Univerzita, 2020, s. 249-262.
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Napravit’ neschopnost’ uhorského hmotnopravneho trestného kodexu dostatocne reflektovat
potrebu diferenciacie druhov sankcii vo vztahu k detom a mladistvym Si za ciel’ vyty¢ila tzv.
prva trestna novela (zak. ¢l. XXXVI/1908, d’alej len prva trestna novela) a neskor v procesne;j
rovine aj zak. ¢l. VII/1913 o sidoch mladistvych. Aj vd’aka tymto normam tak bola uhorska
pravna uprava starostlivosti o mladez vo vSeobecnosti povazovana za rozsiahlejSiu a
intenzivnejsie realizovant v porovnani s ostatnymi ¢astami monarchie.> Uvedené pramene
prava upravujice nové a zreformované typy sankcii pre mladistvych pritom v dosledku recepcie
prava predstavovali pravny zdklad postavenia mladistvych na izemi Slovenska aj v obdobi
medzivojnovej Ceskoslovenskej republiky. Milnikom vyvoja skiimanej problematiky do 2.
svetovej vojny sa stal aj unifikujtci ¢eskoslovensky zakon €. 48/1931 Sb. o trestnom sudnictve
nad mladezou. Ciel'om tohto ¢lanku je vykonat’ analyzu tzv. polepSovacej vychovy ako jednej
zo sankcii ukladanej mladistvym pachatelom v zmysle vysSie naznacenych uhorskych
pravnych predpisov, ako aj neskorSej unifikovanej ¢eskoslovenskej pravnej tpravy. V tejto
suvislosti sa autor s pouzitim metdody komparacie pokusi overit’ hypotézu, ze unifikovana
pravna uprava bola na kvalitativne vy$sej urovni ako vysledky uhorskej normotvorby. Ciel'om
¢lanku je tiez priblizit’ vykon polepSovacej vychovy v Komenského tstave v Kosiciach a v tejto
stvislosti overit hypotézu, Ze preberanie §titnej moci v fiom po vzniku Ceskoslovenskej
republiky bolo spojené so znacnymi t'azkostami.

Il. UHORSKA PRAVNA UPRAVA

Institat polepSovacej vychovy bol zavedeny do pravneho poriadku platného na tzemi
Slovenska uz uhorskym trestnym zakonom, jeho normativna tGprava bola vSak znacne tzka.
Obmedzovala sa iba na to, Zze vo vztahu k mladistvym (12-16), ktori nedokézali rozoznat’
protipravnost’ svojho konania trestny zakon pripustal ich umiestnenie do polepSovaciecho
ustavu najviac vSak do dovfSenia ich 20. roku Zivota (§ 84, ods. 2), ako aj to, aby osoby mladsie
ako 20 rokov v nom vynimoc¢ne vykonali ulozeny trest odnatia slobody v rozsahu 6 mesiacov,
ktory by inak vykonali v samoviézbe (§ 42).

Bola to az vys$Sie naznaCena prva trestnd novela, ktord v principialnej aj vo vlastnej
normativnej rovine podstatne transformovala charakter a vyuzivanie skimaného institatu. V
prvom rade je potrebné poznamenat’, Ze prva trestna novela nanovo upravila predpoklady
trestnej zodpovednosti mladistvych. V zmysle jej ustanoveni doslo k navyseniu hornej hranice
veku mladistvosti z povodnych 16 na 18 rokov, dolna hranica pritom ostala zachovana na
dvanastich rokoch. Predpokladom trestnej zodpovednosti sa tiez stava "rozumovd a mravnd
vyspelost' mladistvého potrebnad k jeho trestnej zodpovednosti."

Ako sme naznacili v uvode, prva trestna novela tieZz zaviedla novy diapazén sankcii
adresovanych skiimanej vekovej kategérii pachatelov (12-18).* Moznost ulozenia toho-
ktorého druhu sankcie sa pritom odvijala od danosti alebo absencie uvadzanej rozumovej a
mravnej vyspelosti mladistvého potrebnej k jeho trestnej zodpovednosti.

Ak tato absentovala, prva trestnd novela umoznovala mladistvému uloZit’: a) domaci dozor,
b) domace alebo Skolské trestanie alebo c¢) polepSovaciu vychovu v pripade "ak je v jeho
doterajsom prostredi vystaveny mravnej skaze alebo sa vydal cestou upadku". V pripade ak
mladistvy bol nositel'om uvadzanej rozumovej a mravnej vyspelosti, trestna novela priptstala
uloZenie: a) sudneho pokarhania, b) prepustenia na skusku, c) polepSovacej vychovy a napokon
d) trestu odnatia slobody. PolepSovacia vychova ako sankcia ukladana suidom teda prichadzala

FICO, M.: Ludsky vek ako okolnost’ vylucujica trestnii zodpovednost’ v procese unifikacie ceskoslovenskéhotrestného
trestného prava. In: Historia et theoria iuris, ro€. 9, 2017, ¢. 1-2, s. 48.

Pre uplnost’ doddvame, Ze systém sankcii dotvaral aj zak. ¢l. VII/1913, komplexna analyza vSetkych opatreni vSak
presahuje ucel tohto ¢lanku, preto sa jej bliz§ie nevenujeme.
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do uvahy vo vzt'ahu ku vSetkym mladistvym, bez ohl'adu na urovei ich rozumovej a mravne;j
vyspelosti.

Vykonu polepsovacej vychovy sa v§ak mohli podriadit’ aj osoby mladsie ako 18 rokov, ktoré
sa nedopustili trestného ¢inu, ale v ich prostredi boli vystaveni mravnej skaze alebo sa vydali
cestou upadku a to na ziadost’ otca vykondvajtiiceho otcovski moc, poru¢nika ¢i pripadne iné¢ho
uradu, institucie, spolku, ¢i osoby so sthlasom otca alebo poruc¢nika.

PolepSovaciu vychovu je mozné v kontexte skiimanych ustanoveni vnimat’ ako "prednostné
opatrenie”" a to vo vztahu k evidentnej subsidiarite trestu odnatia slobody, ktory bolo mozné
mladistvému (disponujucemu potrebnou rozumovou a mravnou vyspelostou) ulozit’ len "ak je
potrebné prisnejsie opatrenie...".> V tejto suvislosti pre uplnost’ doddvame, e trestna novela
rozliSovala aj dodato¢nti polepSovaciu vychovu, ktord sa mala vykonat po vykone trestu
odnatia slobody ak "od nej bolo mozné ocakdavat podstatné mravné pretvorenie".®
V komparacii s uhorskym trestnym zakonom teda doslo jednak k rozsireniu okruhu subjektov,
ktorym mohla byt tato sankcia ulozend a taktiez k zmene jej charakteru z pdovodne
vynimoc¢ného, dopliiujuceho na prioritne ukladané opatrenie. VV zmysle prvej trestnej novely sa
pritom "pri vybere opatrenia beru do uvahy: osobitosti mladistvého, stupen rozumovej a
mravnej vyspelosti, Zivotné pomery a vsetky ostatné okolnosti. Nim zodpovedajuc sud spomedzi
opatreni vymedzenych v bodoch 1-4 § 17 zvoli v medziach zdkona to, ktoré sa javi najviac
zelatelnym z pohladu zabezpecenia buduceho spravania a mravného rozvoja mladistvého." \V
uvadzanom ustanoveni sa odzrkadluje ideové pozadie prvej trestnej novely ovplyvnené
pozitivistickymi kriminologickymi smermi, ktoré sa spociva v tom, Ze pre sud boli pri vybere
optimalneho opatrenia primarne rozhodujiice osobné pomery mladistvého a uz nie charakter
(zavaznost’) spachaného skutku.

Utelom polep$ovacej vychovy nemalo byt trestanic arepresia, ale toto opatrenie
predstavovalo nastroj na vychovu péachatel'a k praci a na jeho pretvorenie.” Podla Bencsika
predstavovala “polepsovacia vychova najdélezitejsi nastroj pre vychovu a spravny rozvoj
mravnej a rozumovej vyspelosti mladistvych.”™ Lorincz uvadza, 7e neSlo o trest, ale
"preventivny zasah sposobily na ndpravu Zivotnej cesty mladistvého", priCom "ulohou tohto
zasahu bolo jednak mladistvého vymanit z doterajsieho skodlivého prostredia, ako aj korigovat’
dovtedajsiu chybnii vychovu"®

Vyplyva to zo samotnych zikonnych ustanoveni v zmysle ktorych "Sud nariadi
polepsovaciu vychovu, ak je mladistvy vo svojom doterajsom prostredi vystaveny
nebezpecenstvu skazy, zapocal jeho upadok, alebo v zaujme rozumového a mravného rozvoja
sa ochranna vychova ukazuje potrebnou z iného dévodu." *°

Angyal uvadza, ze ochranni vychovu pritom bolo mozné ulozit' takym mladistvym
pachatel'om, pri ktorych v zaujme ich buduceho spravania sa a mravného rozvoja je mozné
ocakavat ispech len pri dlhsiu dobu trvajlicej neustalej tistavne;j starostlivosti.** V zmysle litery
zékona pritom "Polepsovaciu vychovu sud nariadi na neurcitu dobu, nesmie vsak trvat po
prekroceni 21. roku Zivota mladistvého.*? Dizku ochrannej vychovy teda trestna novela stidu
ani neumoznovala stanovit, a to vychadzajuc z presvedéenia zakonodarcu o tom, ze ju stanovit’

§ 26, ods. 1 Trestnej novely.

§ 28, zak. ¢l. XXXV1/1908.

PALGUTA, V.: Fiatalkortak ¢és a biinteténovella. In: Jogtorténeti szemle, ro¢. 30, 2016, ¢. 1, s. 64.

BENCSIK, J.: Egyes rendelkezések ismertetése a fiatalkoraak birdsagarol (1913: VII. t.-c.). In: Bliniigyi szemle, ro¢. 4,

1915, ¢.3, s. 101.

9  LORINCZ, J.: A fiatalkoruak biintetés-végrehajtasa a XX. szazad els6 felében. In: Bortoniigyi szemle, ro¢. 21, 2002, ¢. 2,
s. 58.

10 7Zak. &l. XXXVI: 1908, § 24, ods. 1.

1 ANGYAL, P.: Fiatalkortiak és biinte6novella. Budapest: Athenaeum , 1912, s. 97.

12 74k, €. XXXVI: 1908, § 24, ods. 2.
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presne ani nemozno. Podl'a Edvi Illésa ciel’ ochrannej vychovy a teda "pretvorenie charakteru,
posilnenie uslachtilych sklonov, zabrzdenie prizemnych vasni, spevnenie schopnosti odolavat
citovym podnetom" je mozné dosiahnut’ u jednotlivych mladistvych v rozlicnom casovom
horizonte a preto jej trvanie vopred ohrani¢it nemozno.®* Trestnd novela viak priamo
vymedzovala objektivnu lehotu trvania polepSovacej vychovy a to najdlhsie do doviSenia 21.
roku veku. Systematickym vykladom pritom mézeme odvodit’ aj minimalnu (subjektivnu)
lehotu pre jej trvanie a to z ustanoveni o skiSobnom prepusteni z polepSovacej vychovy (vid’
nizsie) v dizke jedného roka. DiZka trvania ochrannej vychovy teda v zasade zavisela od veku
pachatela v Case zaciatku jej vykonu, nemohla vSak trvat menej ako jeden rok. To
odovodnovala jej vychovna podstata, ktord v kratSom trvani nemala zmysel. Toto opatrenie
teda z uvedeného dovodu nebolo indikované pri pachateloch starSich ako 20 rokov. Niektori
autori poukazujui na pripady, kedy z dovodu pobytu v cudzine nebolo mozné na mladistvych
ochrannu vychovu vykonat a po ich névrate ostavalo do dovfsenia 21. roku ich veku menej ako
rok. Navrhovali preto, aby stidy pachatel'om vo veku 16-17 rokov ukladali ochrannu vychovu
skor vynimo¢ne — jednak z vyssie nazna¢eného dovodu, ako aj z obavy o jej efektivnost’ v tejto
vekovej kategorii.**

Trestnd novela umozilovala, aby sa polepSovacia vychova vykonavala okrem Statnych
polepSovni aj Vv inych §tatnych zariadeniach sluziacich na obdobny ucel, najmi v detskych
azyloch (gyermekmenhely), alebo aj vinych zariadeniach vhodnych na tento ciel’ ato
predovietkym z kapacitnych dovodov.'® Na jej vykon bolo mozné vyuzit aj zariadenia spolkov
¢i sukromnych osob. Tieto sukromné zariadenia boli podriadené ich zriad’ovatelovi, ale
odborny dohl'ad nad nimi vykonaval minister spravodlivosti.!® Vyber zariadenia, do ktorého
bude mladistvy umiestneny pritom neuskutoéioval sud, ale opat’ minister spravodlivosti.
Smerodajnym mal byt princip, Ze "skazenejsi odsudeni vyZadujiici prisnejsi pristup vykonavali
ochrannu vychovu v polepsovacich zariadeniach, miernejsi pristup vyZadujuci trestanci zas
v detskych azyloch a suvisiacich dopliujiicich zariadeniach."’

1. Vykon polepSovacej vychovy podla uhorskej pravnej upravy

Sposob realizacie a podrobné pravidla vykonu polepSovacej vychovy ustanovovalo
nariadenie ministra spravodlivosti 27.200/1909 1.M. Z uvadzanej pravnej Gpravy vyvodzujeme
nasledovné fazy ustavnej polepSovacej vychovy: 1. prijatie, 2. pozorovanie, 3. vychova a 4.
prepustenie.

Prvéa faza polepSovacej vychovy, ktord zacinala po dodani mladistvého do Ustavu bola
tvorena vodnym pohovorom, zaloZzenim dokumentacie o chovancovi a vstupnym zdravotnym
vysetrenim. Uvodny pohovor realizoval s chovancom riaditel' ustavu alebo jeho zastupca.
Doéverny rozhovor sa zameriaval na chovancovu minulost a rodinné pomery, viedol k
oboznameniu chovanca s pravidlami ustavu a jeho obsahom bolo tiez upozornenie chovanca na
skutoénost, ze dizka jeho v pobytu v ustave zavisi od jeho vlastného spravania: "... nech mu
jasne a lahko zrozumitelne vysvetli, Ze ak preukdaze vytrvalu usilovnost a bezvyhradné
spravanie, presne dodrzi pravidla ustavu, bude ho mozné podmienecne prepustit’ skor, kym v
opacnom pripade ho bude mozné zadrziavat v vistave do dovisenia 21. roku veku."*® Chovanec

13 EDVIILLES, K.: Biinteténovella zsebkonyve. 4. vydanie. Budapest: Révai testvérek irod. intézet b.t. kiadasa,
1910, s. 163.

14 ANGYAL, P.: Fiatalkoruak és biintednovella. Budapest: Athenaeum , 1912, s. 99.

15 Dovodova sprava Ministerstva spravodlivosti k Zdk. ¢l. XXXVI:1908, Corupus Iuris Hungarici, 1908 évi t
orvénycikkek. Budapest: Franklin- Tarsulat, 1909, s. 864.

16 LORINCZ, J.: A fiatalkoriak biintetés-végrehajtisa a XX. szézad elsd felében. In: Bortoniigyi szemle, ro¢. 21, 2002, &. 2,
s. 62.

17 EDVIILLES, K.: Biinteténovella zsebkonyve. 4.vydanie. Budapest: Révai testvérek irod.intézet b.t kiadasa, 1910, s. 167.

18§ 33 nar. 27.200/1909 I.M.
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mal nasledne absolvovat’ vstupnt lekarsku prehliadku za ucelom zistenia resp. vylucenia
nakazlivych chordb alebo tehotenstva. Na zaklade obsahu spisu, osobného pohovoru a
lekarskeho vySetrenia dochadzalo k vystaveniu prislusnej dokumentécie o chovancovi vratane
vyhotovenia fotografie. Po podrobeni sa hygiene obdfzal chovanec ustavnu rovnosatu, pricom
jeho nepouzitel'né Satstvo bolo zni¢ené, pouzite'né Satstvo po dezinfekcii uskladnené alebo
zaslané rodinnym prisluSnikom a cennosti ulozené do uschovy.

Pri prechode do fazy pozorovania dochadzalo k vytvoreniu tzv. skiisobnej rodiny zlozenej z
najviac dvadsiatich novoprijatych chovancov. Ciel'om tejto fazy bolo zistit’ povahu a mravné
nedostatky chovanca a urcit’ pre neho smer vlastnej polepSovacej vychovy. Faza pozorovania
teda trvala do dosiahnutia ciel'a podl'a predchadzajucej vety, najviac vsak 6 mesiacov. Pocas
pozorovania dochadzal chovanec z persondlu do styku s tzv. vedicim skisSobnej rodiny,
riaditelom ustavu a duchovnym. Rozhodujucu ulohu pritom podl'a ndsho ndzoru zohréaval
samotny riaditel’ ustavu, ktorého tlohou bolo " zistit' sposob myslenia, zvyky, chut k nejakému
povolaniu, zabezpecit jeho oboznamenie sa s ustavnymi dielnami, aby dostal chut’ k niektorej
Cinnosti pestovanej v ustave.”® Uz poas fazy pozorovania boli chovanci podrobeni
vzdeldvaniu a vykonu domaécich alebo inych prac.

Po faze pozorovania nasledovala faza vlastnej polepSovacej vychovy, ktora bola v tstave
organizovana V tzv. vychovnych rodinach. S rozsahom maximalne 30 oso6b zdruzovala
vychovna rodina chovancov vykonavajucich rovnaky druh prace, podobného veku a
obdobného dovtedajsiecho sposobu zivota. Pravidld ustavu vSak mohli ustanovit’ aj d’alSie
spOsoby triedenia chovancov najmd podla ich spravania s moznostou "prestupu" z horsej
skupiny s prisnej$im rezimom do lepSej skupiny S miernejSim rezimom alebo naopak,
motivujuc tak chovancov k naprave. Faza samotnej polepSovacej vychovy teda zacinala vtedy,
ked’ sa zistili tie vlastnosti chovanca, ktoré ho umoznili preradit zo skusobnej rodiny v
pozorovacej faze do tej-ktorej vychovnej rodiny, zapoc€ajuc tak vlastni polepSovaciu vychovu.
Na Cele kazdej rodiny stal "veduci rodiny", ktory mal travit’ ¢as s chovancami po cely den.
"Uloha vediiceho rodiny je v rodine takd istd, ako iiloha otca v rodine. On vedie vniitorny Zivot
rodiny podla domového poriadiku tistavu".*® Vo vychove mu pomahali "veduci prace”. Cas
traveny v ustave v ramci vykonu polepSovacej vychovy delime na: ¢as Skolsky, ¢as pracovny a
Cas ostatny. Denny harmonogram urcoval riaditel’ ustavu tak, aby mladistvi mali na spanok
najmenej osem hodin, na stravu, hry a oddych najmenej Styri hodiny a zvy$ny ¢as bol vyhradeny
vyucbe a praci. Vyucba sa zameriavala najma na ucivo ro¢nikov povinnej $kolskej dochadzky,
okrem nej vSak boli chovanci vzdelavani aj vo vSeobecne prospesnych praktickych sférach ako
zdravotnictvo, verejna sprava ¢i geografia. Okrem toho bolo mozné vyucovat’ aj teoreticka
pripravu vo vztahu k priemyselnej alebo polnohospodarskej praci vykonavanej v ustave.
Vyucbu vykonaval veduci rodiny, pricom vedomosti chovancov overoval na konci Skolského
roka riaditel' Gstavu skuSanim. Pokial ide o pracovnu c¢innost, td& mala "okrem rozvoja
charakteru a zuslachtovania mravnosti navyknut chovancov na pravidelnu prdacu a vytvorit
pevny zdklad pre ich budicu obzivu"? pricom "chovancov (bolo) treba urcenou pracou
zamestnavat tak, aby v nej po prepusteni pokracovali s moZnostou zdrobku".?* Pracovna
¢innost’ teda nemala hospodarsku, ale vzdeldvaciu funkciu. Bola v zdsade poI'nohospodarskeho
alebo priemyselného charakteru, priCom diev¢ata mali byt vychovavané v prvom rade k
domécim pracam. V snahe motivovat’ chovancov k praci a podnecovat’ ich k Setreniu patrila za
pracovnu ¢innost’ odmena. Pocas dni pracovného pokoja vyucba a praca neprebiehala a

19§ 39 nar. 27.200/1909 1.M.
20§ 46 nar. 27.200/1909 1.M.
2L § 81 ods. 2 nar. 27.200/1909 1.M.
22§ 84 ods. 1 nar. 27.200/1909 .M.
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chovanci sa mali zacCastiovat’ na omsi a zdokonal'ovat sa v speve, hudbe i kresbe alebo mali
vykonavat’ iné uzitocné ¢innosti. Tieto dni slizili aj na prijimanie navstev a na pisanie listov.
Poslednou etapou polepSovacej vychovy bolo prepustenie. Prepustenie vnimame ako
samostatnu etapu z dovodu, Ze okrem tzv. kone¢ného prepustenia pravna Gprava rozliSovala aj
prepustenie skusobné, trvajice po dlhsi ¢as, nakol’ko bolo spojené s plynutim skuSobnej doby.
Kone¢né prepustenie malo absolutny charakter a nastdvalo ak chovanec dovfsil 21. rok veku
(¢iuz pocas pobytu v tstave alebo pocas plynutia skiiSobnej doby) alebo ak po jeho skusobnom
prepusteni uplynula skiiSobna doba bez vyhrad. SkuSobné prepustenie malo samozrejme
relativny charakter, ked’ze spravanie chovanca pocas skusobnej doby pred doviSenim 21. roku
veku mohlo byt podnetom pre jeho opatovné prijatie do ustavu. V zmysle prvej trestnej novely
"Ak mladistvy, ktory vykondva polepsovaciu vychovu bol v zariadeni umiestneny po dobu asporn
jedného roka a javi sa byt uplne napravenym, v sucinnosti s dohliadajiicim organom ho méoze
minister spravodlivosti skisobne prepustit na skisobnii dobu 2 rokov." % Procesny postup
veduci ku skuSobnému prepusteniu zadinal predovSetkym navrhom riaditela tstavu
adresovanym tzv. dohliadajicemu organu?, ktory nasledne navrh sprostredkoval ministrovi
spravodlivosti. Ziadat' skasobné prepustenie bol vSak opravneny aj samotny mladistvy alebo
jeho zékonny zastupca. Takuto pisomnu Ziadost’ alebo zapisni¢né zachytenie Ustnej Ziadosti
bolo potrebné predlozit’ dohliadajicemu orgéanu aj vtedy, ak riaditel’ istavu dovody na skasobné
prepustenie nepovazoval za dané. Pred podanim svojho navrhu na skasobné prepustenie riaditel
vypocul persondl, ktory prichddzal do styku s adeptom na prepustenie a vykonal potrebné
opatrenia pre zabezpecenie jeho Zivotnych podmienok po prepusteni. V zmysle ministerského
nariadenia totiz: "Pokym nie je umiestnenie chovanca po skusobnom prepusteni zabezpecené,
navrh na jeho prepustenie nie je mozné podat."* Princip skii§obného prepustenia bol podl'a
dovodovej spravy ten isty ako pri podmiene¢nom prepusteni z vykonu trestu. Aj v tomto
pripade bolo totiz ziaduce, aby mladistvy po ziskanej vychove bol po urc€ity ¢as pod dohl'adom.
Trvanie skisobnej doby vymedzovala prva trestna novela pevne na dva roky, ¢o predstavovalo
dvojnasobok trvania skasobnej doby pri prepusteni na skusku. Dovodom bola skutoénost’, ze
std v zasade ukladal polepSovaciu vychovu v porovnani s prepustenim na skusku vo vaznejsich
pripadoch, mravne viac ohrozenym pachatelom vyzadujicim trvacejsi dohl'ad.?® Angyal v tejto
suvislosti uvadza, Ze pokial ale ide o priebeh skuSobnej doby, ten sa vyrazne nelisil od
skusobnej doby pri prepusteni na skusku, ked’ze aj v tomto pripade dohl'adom poverena osoba
dohliadala na spravanie mladistvého a Vv pripade porusenia pravidiel bezodkladne podala
dohliadajicemu organu hlasenie.?’ Dohl'ad na mladistvym v sktisobnej dobe vykondval najmi
patron (probacny uradnik). Ddsledkom ozndmenia patrona o nevedeni riadneho Zivota
mladistvym v sktsobnej dobe bolo podanie navrhu ministrovi spravodlivosti na nariadenie
navratu mladistvého do tustavu. Organom rozhodujucim o skiSobnom prepusteni, ako aj
0 pokra¢ovani v polepSovacej vychove bol teda minister spravodlivosti ako predstavitel
exekutivy a nie sud. Edvi Illés v tejto suvislosti uvadza, ze hoci na vyslovenie viny alebo
uloZenie obmedzenia osobnej slobody sice mozu byt povolané iba nezavislé sudy, zverenie
vys$ie uvadzanych opravneni tykajucich sa skusobného prepustenia exekutive nie je mozné
povazovat’ za rozporné so zakladnymi slobodami, pretoze tymito pravnymi aktami nedochadza

2B 74k, ¢l. XXXVI: 1908, § 25, ods. 1.

24 Zriadenie dohliadajuceho orgénu predvidal § 31 prvej trestnej novely pri kazdom polepSovacom Gistave a viznici
urcenej na prijatie mladistvych.

%5 §115, ods. 5. nar. 27.200/1909 L.M.

% Dévodové sprava Ministerstva spravodlivosti k Zak. €. XXXVI/1908, Corupus Iuris Hungarici, 1908 évi tdrvénycikkek.
Budapest: Franklin- Tarsulat, 1909, s. 865.

27 ANGYAL, P.: Fiatalkortiak és biinteénovella. Budapest: Athenaeum , 1912, s. 99.
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k d’alsiemu obmedzeniu osobnej slobody ale len "k poskytnutiu a pripadnému odnatiu urcitej
vwhody v zdujme spolocnosti a pachatela."?

Uhorska pravna uprava polepSovacej vychovy bola podl'a nasho nazoru vypracovana na
vysokej kvalitativnej urovni. PolepSovacia vychova ako druh sankcie pritom tvorila logicky
prvok systému opatreni na napravu mladistvych. Predpoklady jej vyuzivania boli v pravne;j
uprave logicky a zrozumitelne zadefinované a podmienky a sposob jej vykonu bol podrobne
prepracovany.

Po vzniku Ceskoslovenskej republiky doslo k recepcii pravneho poriadku zanikajucej
monarchie zdkonom ¢. 11/1918 Sb. o zriadeni samostatného Statu ¢eskoslovenského, presnejsie
jeho paragrafom 2, v zmysle ktorého: " Veskeré dosavadni zemské a risské zakony a narizeni
zustavaji prozatim v platnosti." Jednou z najvac¢sich vyziev novoustanoveného statu bolo pocas
celého medzivojnového obdobia odstranenie pravneho dualizmu unifikdciou pravneho
poriadku. Na poli trestného prava ku komplexnej unifikacii v medzivojnovom obdobi
nedoslo?®, unifikdcia viak bola uspesna ¢iastkovo, a to prave v oblasti trestného prava
mladistvych.

I11.ZAKON O TRESTNOM SUDNICTVE NAD MLADEZOU

Zakon €. 48/1931 Sb. o trestnom sudnictve nad mladezou (d’alej len Z0TSM) bol tspesnym
vysledkom c¢iastkovej unifikdcie medzivojnového Ceskoslovenského trestného prava. Vlddny
navrh zakona vznikal za priamej a priebeznej ucasti vyznamnych teoretikov trestnopravnej
vedy, z prazskej fakulty prof. Augusta Mifi¢ku a z Brna prof. Jaroslava Kallaba.*® ZoTSM
navysil dolni vekovu hranicu trestnej zodpovednosti na 14 rokov, v nadviznosti na ¢o
rozliSoval medzi trestne nezodpovednymi nedospelymi (0-14) a mladistvymi (14-18), pri
ktorych bola predpokladom ich trestnej zodpovednosti aj schopnost’ rozpoznat’ protipravnost’
¢inu a ovladat’ svoje konanie. Institut polepSovacej vychovy je v intenciach unifikovanej
pravnej Gipravy oznacovany ako ochranna vychova®! a spolu s ochrannym dozorom predstavuju
tzv. vychovné opatrenia®® vytvarajuc spolu s trestom odnatia slobody (tzv. zavretim) a
penaznym trestom systém prostriedkov pre napravu mladistvych.

ZoTSM rozlisoval tri stupne vychovnych opatreni: ochranny dozor, ochrannti vychovu
rodinnd a ochrannu vychovu ustavnl. "Ochranny dozor nariadi sud, ak uznd, Ze je sice nutné
intenzivnejsie dohliadat’ na riadnu vychovu mladistvého, avsak nie je treba vziat ho z jeho
doterajsieho prostredia, predovsetkym jeho viastnej rodiny. Ak je nutné vymanit neplnoletého
z nepriaznivého vplyvu jeho okolia, nariadi sud ochrannu vychovu. Ta bude vykondvana pod
dohladom sudu bud’ v inej rodine alebo, najmd tam, kde bude treba prisnejsej discipliny, vo
vychovni."® Ceskoslovenské pravna tiprava teda na rozdiel od uhorskej rozlisovala rodinnu a
ustavnl ochrannt vychovu.

Ochrannt vychovu bolo mozné v zmysle Z0TSM mladistvému uloZzit’ primarne:

28 EDVIILLES, K.: Biinteténovella zsebkonyve. 4. vydanie. Budapest: Révai testvérek irod.intézet b.t.kiadasa, 1910, s. 165.

2 K unifikacii trestného prava hmotného blizsie pozri: FICO, M.: Zaklady trestnej zodpovednosti v procese unifikicie
trestného prava medzivojnovej Ceskoslovenskej republiky. Kosice: SafarikPress, 2020. 170 s. ISBN 978-80-8152-840-8.

3% FENYK, J. - CISAROVA, D.: Mezivéletné trestni pravo a véda trestniho prava v Ceskoslovensku. In: Ceskoslovenské

pravo a pravni véda v mezivalecném obdobi (1918-1938) a jejich misto ve Strédni Evropé, svazek 2. Praha: Karolinum,

2010, s. 830.

V zmysle § 69 ZoTSM sa: "polepsovacia ustavna vychova, ktoru nariadil, alebo ktorej pripustnost vyslovil sud (porucensky

urad) podla zdkona zo dia 24. maja 1885 ¢. 89 a 90 i.z., alebo podla zakonnych clankov XXXVI/1908 a VII/1913 sa meni

na ochrannu vychovu podla tohto zdakona..."

32 (Odévodnenia vladneho navrhu zdkona o trestnom stdnictve nad mladeZou. In: MIRICKA, A. - SCHOLZ, O.: O trestnim
soudnictvi nad mladezi. Praha: Ceskoslovensky kompas, 1932, s. 47.

33 Odé6vodnenia viadneho navrhu zédkona o trestnom sudnictve nad mladezou. In: MIRICKA, A. - SCHOLZ, O.: O trestnim
soudnictvi nad mladezi. Praha: Ceskoslovensky kompas, 1932, s. 48.

31
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- porucenskym stidom (uradom) v pripade oslobodenia mladistvého alebo ak sud ziskal
vedomost’ o potrebe jej ulozenia mladistvému inak,>*

- trestnym sudom definitivne: v pripade vyslovenia viny stuc¢asne s upustenim od potrestania
alebo spolu s ulozenim podmienecného trestu alebo nepodmieneéného trestu; tiez trestnym
sudom docasne: az do rozhodnutia poruc¢enského stdu, ak je k tomu naliehava potreba pri
oslobodeni mladistvého alebo ak sa trestny sud dozvie, Ze je takéto opatrenie potrebné a nie
je mozné sa ihned’ dovolat’ rozhodnutia poru¢enského sudu.*

O ukladani ochrannej vychovy hovorime aj v rovine sekundarnej a to:

- pri podmiene¢nom prepusteni z trestu odnatia slobody (trest zavretia), kedy sa ochranna
vychova alebo ochranny dozor ukladali obligatorne,

- pri riadnom prepusteni z trestu zavretia, kedy sa ochranna vychova alebo ochranny dozor
ukladali fakultativne. V oboch pripadoch o tom rozhodovala tzv. dozorné rada prislusného
ustavu na vykon trestu.

Ustavna ochranna vychova sa vykonavala vo verejnych ustavoch a so stthlasom ministra
socialnej starostlivosti aj v sukromnych stavoch. Ustav, v ktorom sa vykonavala ochranna
vychova sa oznacoval ako vychoviia®, ktort je potrebné rozlisovat’ od polepsovne ako ustavu
na vykon trestu zavretia presahujuceho 6 mesiacov. Aj pri vychovniach sa zriadovala tzv.
dozornarada, "...ktord sa skladala zo sudcu, ako jej predsedu a dvoch 0séb cinnych v ochrannej
starostlivosti o mlddez ako prisediacich."”>’ Vyznamnym okruhom posobnosti dozornej rady
bolo rozhodovanie o prepusteni chovancov. Ochranna vychova bola totiz rovnako ako v zmysle
uhorskej pravnej upravy neurcitého trvania a "..potrvd tak dlho, pokial to jej ucel, totiz
polepsenie mladistvého vyzZaduje”. V nadvdznosti na to platilo, Ze "KedZe odkdazanie do
ustavnej ochrannej vychovy nedeje sa nikdy na urcitu dobu, ale na dobu pokial to vyzaduje jej
ucel, nikdy vsak nie viac ako do dokonania dvadsiateho prvého roku, je nutné o prepusteni vzdy
osobitne rozhodniit, a toto rozhodnutie prislicha dozornej rade".®®

Pokial’ ide o spdsob vykonu ochrannej vychovy, ZoTSM obsahuje blanketovl normu, ktora
predvida prijatie samostatného zdkona o vykone ochrannej vychovy. Do jeho prijatia mal byt
vykon ochrannej vychovy upraveny vladnym nariadenim podl'a zasad stanovenych v ZoTSM.
Vo vladnom nariadeni z 11. decembra 1931 €. 195 Sb. z. a n., ktorym sa vykonava ZoTSM,
vSak vo vztahu k vykonu ochrannej vychovy nachiadzame iba v cast IX. upravujicu
"Remeselnt vyuku vo vychovniach a v polepSovniach". Domnievame sa pritom, Ze avizovany
zékon do rozpadu medzivojnovej republiky prijaty nebol. Naznaduje to aj Cig, ktory uvadza®®,
ze "V Ccase prijatia zakona ¢. 48/1931 Sb. zdk. a nar. sa eSte pocitalo s tym, Ze otazku
ochranného dozoru a ochrannej vychovy upravi osobitne zdakon o ochrannej vychove..." Na
rozdiel od vykonu ochrannej vychovy bol vykon trestu zavretia podrobne upraveny a to vo
vynose ministerstva spravodlivosti ¢. 41209/31. Avsak Vv pripade, ak sa malo zavretie (trest
odnatia slobody) vykonat vo vychovni, v plnej miere platil domovy poriadok ustavu.*’
Vzhl'adom na vysSie uvedené sa preto domnievame, ze konkrétne otazky vykonu ochranne;j
vychovy mohli byt tieZ ponechané uprave domového poriadku tstavu (vychovne).

3 KALLAB,J.: Struény vyklad zdkona z 11. biezna 1931 ¢.48 Sb. z. a n. O trestnim soudnictvi nad mladezi. Brno:
Ceskoslovensky akademicky spolok Pravnik, 1931, s. 15.

% KALLAB, J.: Stru¢ny vyklad zakona z 11.bfezna 1931 ¢. 48 Sb. z. a n. O trestnim soudnictvi nad mladezi. Brno:
Ceskoslovensky akademicky spolok Pravnik, 1931,. s. 24.

36§12, 0ds. 2 ZoTSM.

87§62, 0ds. 3 ZoTSM.

3% KALLAB, J.: Strutny vyklad zakona z 11. bfezna 1931 ¢&.48 Sb.z. an. O trestnim soudnictvi nad mladeZi. Brno:
Ceskoslovensky akademicky spolok Pravnik, 1931, s. 26.

39 CIC, M.: Ochranna vychova v ¢eskoslovenskom trestnom prave. Bratislava: Obzor, 1971, s. 34.

40 Vynos ministerstva spravodlivosti zo diia 11. septembra 1931 &. 41209/31 o vykone trestu zavretia, § 69.
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Vo vychovniach, ako je zrejmé z doterajSicho vykladu sa teda vykonavala predovSetkym
ochranna vychova, za splnenia urcitych podmienok vsak aj trest zavretia. "Tresty zavretia do
Siestich mesiacov, po ktorych ma nasledovat ochranna vychova vo vychovni alebo ktoré sa
maju vykonat na chovancoch vychovne, maju byt spravidla vykonavané vo vychovni, v ktorej
sa vykonava alebo ma byt vykonand ochranna vychova. Vo vsetkych ostatnych pripadoch je k
vwkonu trestu zavretia vo vychovni potrebny sihlas ministra spravodlivosti.** Nad ramec
uvedeného Vynos ministerstva spravodlivosti ¢. 37.775/1931 ustanovoval, ze tresty ulozené
osobam muzského pohlavia sudmi v obvode Vrchného sudu v KoSiciach sa budil vykondvat
vo véznici Krajského sudu v Kosiciach, priCom toto oddelenie sa zaroven umiestiiuje do
Komenského ustavu v KoSiciach a podriad’uje sprave riaditel'stva tohto ustavu.*?

IV. KOMENSKEHO USTAV V KOSICIACH

Dejiny Komenského tstavu v KoSiciach sa zacinaju pisat’ v roku 1896, kedy sa uhorské
ministerstvo spravodlivosti uznieslo na zriadeni ustavu pre vychovu opustenej mladeze v
severnom Uhorsku.*® Prvy §tatny polepsovaci ustav bol pritom v Uhorsku zriadeny uz v roku
1884 v Aszode (Pestianska zupa), nasledne v roku 1886 v Kluzi (Kolozsvar), v roku 1890 ustav
pre dievcatd v Rékospalote (dnes mestska ¢ast’ Budapesti), v roku 1895 v Stolicnom Belehrade
anapokon v Kosiciach, kde bol istav svojmu ti¢elu odovzdany v roku 1903.% "Kapacita piatich
ustavov predstavovala spolu 980 miest, pricom problémy s umiestiiovanim chovancov sa zacali
prejavovat’ az od 90-tych rokov. Coraz viac narastajiice problémy s kapacitou navysovalo to,
ze v dosledku nedostatku vhodnych institucii polepsSovacie ustavy prijimali okrem mladistvych
odkazanych do ustavov sudmi, aj mladistvych vyzadujucich po dlhsi cas trvajucu nutenu
vychovu a 10 na Ziadost ich rodicov alebo porucnikov.”® Je tak mozné domnievat sa, Ze
podnetom k zriadeniu kosického tstavu bola najmé snaha riesit’ ¢rtajici sa kapacitny
nedostatok vtedajsich polepSovacich tstavov v Uhorsku.

Vznik Ceskoslovenskej republiky a preberanie moci eskoslovenskou vladou nad uzemim
dnes$ného Slovenska neprebiehali jednoducho. Vyskumom dostupnych pramenov je mozné
dospiet’ k zaveru, Ze uvedené platilo rovnako aj vo vztahu ku preberaniu spravy
Ceskoslovenskym statom nad koSickym ustavom. V tejto suvislosti pozorujeme dva okruhy
problémov a to: personalne a materialne.

Preberanie spravy nad koSickym ustavom nastalo predovSetkym persondlnymi zmenami VO
vedeni Gstavu ato 15. februara 1919, kedy na poziciu hospodarskeho spravcu nastupil Edmund
Borek a technickym spravcom sa stal Kagpar Baluska-Mészaros.*® Dovtedy bolo v tistave este
stale mad’arské vedenie zosobnené riadite’'om Fiirstom.*’ Pravny zaklad transformdcie ustavu
do novych pomerov predstavovalo nariadenie vlady ¢. 136 z 22. februara 1919 o premene
Statnej polepSovne v Kosiciach, vydané Vavrom Srobarom, ministrom Ceskoslovenskej
republiky s pInou mocou pre Slovensko. Jeho § 1 znel: "Statnu polepsoviiu v Kosiciach "Allami
Jjavito-nevelo intézet" premenuvam na Komenského ustav pre vychovu opustenej mladeze. Sidlo

4 Vynos ministerstva spravodlivosti zo dha 11. septembra 1931 & 41209/31 o vykone trestu zavretia,

§3,0ds. 1, 2.

Vynos ministerstva spravodlivosti zo diia 1. septembra 1931 ¢. 37.775, €. 18. Vést, ¢l. 11, bod 8.

4 STUNA, S.: Prehlad vyvoja aposobenie ustavu.In: Komenského ustavv Kogiciach 1919-1929. Kosice: Statna
knihtlac¢iaren v KoSiciach, 1929, s. 18.

44 | ORINCZ, J.: A fiatalkortiak biintetés-végrehajtasa a XX. szazad els6 felében. In:Bortdniigyi szemle, ro¢.21, 2002, ¢.2, s.
58.

4% LORINCZ, J.: A fiatalkoruak biintetés-végrehajtasa a XX. szdzad els6 felében. In: Bortoniigyi szemle, ro¢. 21, 2002, &. 2,
s. 58.

4% STUNA, S.: PrehPad vyvoja a posobenie ustavu. In: Komenského ustav v KoSiciach 1919-1929. Kogice: Statna
knihtlac¢iaren v KoSiciach, 1929, s. 18.

47 VITEZ, J.: Prvni po&atky ustavu. In: Komenského ustav v Kogiciach 1919-1929. Kogice: Statna knihtla&iareni v Kogiciach,
1929, s. 12.
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ustavu je v Kosiciach." Je mozné zhodnotit, Ze toto nariadenie malo vSeobecny a docasny
charakter a vo svojich jedenastich paragrafoch za ucelom zachovania kontinuity ustavu
vymedzovalo iba zakladné otazky jeho dalSieho fungovania. Za osobitne vyznamné
povazujeme V tomto kontexte ustanovenie § 9 citovaného nariadenia, ktoré riesilo buduce
personalne fungovanie ustavu. V jeho zmysle "uradnici a zamestnanci doterajsej Statnej
polepsovne v Kosiciach maju pravo Ziadat o miesto v ustave novo organizovanom, a 10 po
zverejnenom konkurze, a pri rovnakej kvalifikacii maju prednost pred inymi Ziadatelmi." \/
praxi sa vSak persondlna transformécia istavu vyvijala problematicky. Stuna, neskorsi riaditel’
Ustavu uvadza®®, ze "vedenie tistavu s dovtedajsim madarskym persondlom bolo velmi tazké,
Javil sa vo valnej vicsine sklon ku komunizmu, tiez niektori odopreli zloZit slub vernosti, takze
muselo sa prikrocit dna 15. maja 1919 k faktickému prevzatiu do ¢sl. spravy". Dovtedy tstav
eSte nebol uplne pod ¢eskoslovenskou spravou, skor pod ¢eskoslovenskym dozorom. "Doba
Stvormesacného dozoru ¢sl. priniesla pre ¢sl. Zivel trpku skusenost, lebo bol v ustave Zivelny
odpor proti vSetkému slovenskému, proti viadnej moci, demonstrativne sa nosili komunistické
odznaky, ¢o vsetko malo samozrejme zIy vplyv na mlidez."® Personalne problémy sa pritom
prejavili najma vo vztahu k zabezpeCovaniu pracovnej vyucby v ustave. Vitéz uvadza: "Drna
15. maja 1919 mi bolo ako velitelovi pridelenych niekol'ko vojakov, chystalo sa prevzatie uistavu
do ruk csl. statu. Pre vedenie dielni bol za sprdavcu ustanoveny odborny ucitel Meszaros-
Baluska. Tento vybral si niektorych zamestnancov z madarského rezimu a zvysok prepustil. Aby
boli prepusteni nahradeni a aby v kazdej dielni bol aspon jeden spolahlivy zamestnanec,
poziadalo riaditelstvo ustavu posdadkové velitel'stvo, aby ustavu boli dani nejaki vojaci-
remeselnici. Vojenské velitelstvo vyslo Ziadosti v ustrety a tak z tychto pridelenych vojakov-
remeselnikov este niekolko slizi v tistave do dnesnej doby. "™ Nedostatok odborného personalu
bolo teda vedenie niitené riesit’ dopihanim z radov &eskoslovenskych vojakov. Mézeme pritom
dodat’, ze v SirSom zmysle transformacia Gstavu po personalnej stranke sa netykala len
zamestnancov, ale aj samotnych chovancov, ktori mali byt rozdeleni na chovancov, ktori
zostanti v Ceskoslovensku a tych, ktori poputuju do Madarska. V zmysle § 11 uvadzaného
nariadenia: "S odoslanim chovancov prislusnych do republiky Madarskej ma sa zacat ihned.
Chovanci na Slovensko prislusni budu prevzati do Komenského ustavu pre vychovu opustenej
mlddeze.” Do Madarska takto po prevzati spravy nad tstavom bolo odoslanych asi 60
chovancov a v kosickom ustave zostali chovanci v podte asi 40.°!

Popri nedostatku personalu celilo nové vedenie Komenského ustavu aj nedostatku
materidlneho vybavenia. Situdciu skomplikovala invazia vojst Mad’arskej republiky rad do
Kosic. Vitéz uvadza: "V poslednej chvili sme ustav opustili. Pre nedostatok casu a vagonov sa
len velmi mdlo z tistavného majetku dalo zachranit."™? Po tistupe mad’arského vojska zacala
konsolidécia ustavu, realizovana najmé pod vedenim nového veduceho ustavu, ¢eského sudcu
Dr. Augustina Bélohlavka, ktory do svojej funkcie nastipil od 1. septembra 1919. Na
ceskoslovenské pociatky ustavu spominal nasledovne: "Ked som v r. 1919 preberal
"Komenského ustav", nachadzal sa priamo v Zalostnom stave. Bolo to kratko po invazii
madarskych bolsevikov. Vsetko co bolo cennejsie a dalo sa lahko odniest bolo madarskymi

48 STUNA, S.: Prehlad vyvoja a posobenie ustavu. In: Komenského tstav v Kosiciach 1919-1929. Kosice: Statna
knihtla¢iaren v KoSiciach, 1929, s. 18.

4 STUNA, S.: Komenského ustav v Kosiciach. In: Jubilejny almanach mesta Kosic a Vychod. Slovenska 1918-1928.
Kosice: Slovenska knihtla¢iareni v KoSiciach, 1928, s. 127.

% VITEZ,J.: Prvni pogatky ustavu. In: Komenského ustav v Kogiciach 1919-1929. Kogice: Statna knihtladiaren v
Kosiciach, 1929, s. 12.

5. STUNA, S.: Prehlad vyvoja apdsobenie ustavu. In: Komenského tstav v Kogiciach 1919-1929. Kogice: Statna
knihtlac¢iaren v KoSiciach, 1929, s. 18.

5 VITEZ, J.:Prvni poatky ustavu. In: Komenského tstav v KoSiciach 1919-1929. Koice: Statna knihtlatiarei v
Kosiciach, 1929, s. 12.
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hordami odvlecené. Nebolo Ziadnych zasob ani na potravinach ani na odevnych sucastiach,
dielne boli vyplienené, ba dokonca aj zariadenie pavilonov pre chovancov a kancelarii bolo z
Casti odvlecené."> Uvadza, ze ustav trpel znaénymi materidlnymi problémami, vratane
nedostatku ucebnych pomocok, néstrojov v dielach, odevov pre chovancov, ako aj penazi
potrebnych k nevyhnutnym investicidm a platom zamestnancov.

Vzniknuta situaciu v otazke materialnej bol ustav nuteny riesit’ uvermi od penaznych
ustavov, nakol’ko ceskoslovensky Stat eSte nemal vyrieSent otazku rozpoctu a vo vzt'ahu k
dotaciam pre ustav bol zdrzanlivy. Vo vztahu k rieSeniu personalnych kapacit Stuna uvadza,
ze: "Zo zaciatku mal veduci ustavu tazku ulohu. Bolo treba ustav znovuvybudovat. Bolo treba
zaucit zamestnanectvo do rozmej Specialnej a zodpovednej sluzby, konali sa preto pre
zamestnanectvo kurzy pestunske, vychovavatelské, remeselnicke i telovychovné. Po stranke
pedagogickej boli zavedené rézne metédy podla vzoru cudzozemskych tistavov.”* Vedenie
ustavu Celilo v otdzkach personalnych aj Specifickému problému spochybnovania platnosti
menovacich dekrétov vydanych ministrom Srobarom, ktorymi boli zamestnanci menovani do
kategorii tradnickych a podaradnickych. V désledku toho boli tito zamestnanci ministerstvom
prerad’'ovani z uvadzanych kategorii do kategorie "zriadeneckej". Bolehlavek v tejto stvislosti
uvadza: "Z tychto nerozlustenych otdazok vznikali vel'ké tazkosti a trenice medzi zamestnancami
ustavu, ktoré sa zvysovali este v dosledku panujucej nudze o byty a vobec o vhodné ubytovanie
pre zamestnancov. Jeden osocoval druhého bud’ preto, Ze bol vo vysSej kategorii alebo i z
narodnostnych dovodov a dokonca aj politicka prislusnost’ otravovala suzitie a poriadok v
ustave."™

Nariadenie vlady €. 136 z 22. februara 1919 o premene Statnej polepSovne v Kosiciach bolo
zrusené nariadenim vlady €. 609 zo 14. novembra 1919, ktoré predstavovalo definitivnu pravnu
upravu fungovania a postavenia kosického ustavu. Jeho § 3 nanovo zadefinoval okruh ¢innosti
ustavu a Ustav rozdelil na 2 samostatné oddelenia: odd. justicné a odd. "socidlnej peclivosti".
Na oddeleni justi¢nom sa vykonavala polepSovacia vychova alebo trest odnatia slobody ulozené
trestnymi sidmi a oddelenie socialnej peclivosti sluzilo k vychove inych neplnoletych: a)
opustenych, vo vychove zanedbanych, alebo mravne ohrozenych, b) mladistvych 0sob uz
trestanych alebo mravne porusenych, pokial’ bola potreba polepsovacej vychovy ohladom nich
vyslovena sirotskou alebo policajnou vrchnostou alebo toho Ziadaju ich rodicia, zakonny
zastupca, spolok alebo iny podobny tistav, ktory za stuhlasu viady Ceskoslovenskej republiky
stard sa o mladez."™® Pocet chovancov na oddeleni socialnej pe¢livosti viak mohol dosahovat’
maximélne 1/3 z kapacity celého ustavu. Stuna uvadza, ze "si teda v K.U. viastne dva tistavy,
ale pod jednou administrativou. Obe oddelenia su separovane ubytované, takze nebezpecie
nepriaznivého vplyvu jedného na druhé je vylicené.™" Podl'a Ko¢iho: "“inaksie mad ustavnd
ochranna vychova raz totozny, nakolko v obidvoch kategoriach niet vecného rozdielu. Tento
rozdiel moze spocivat len v tom, ze tito mladici, ktori boli ustavu odovzdani trestnymi sudmi
mladeze, prejavili svoju mravnu uchylnost o nieco pozdejsie nez druhi a takym sposobom, zZe
to zadalo hned’ podnet k sudnemu zakroceniu. Tiez u chovancov peclivosti preventivnej stane

5 BELOHLAVEK, A.. Komenského tstav pred 10 lety . In: Komenského tistav v Kogiciach 1919-1929. Kogice: Statna
knihtlac¢iaren v KoSiciach, 1929, s. 5.

5 STUNA, S.: Prehlad vyvoja apdsobenie tGstavu. In: Komenského ustav v Kogiciach 1919-1929. Kosice: Statna
knihtlac¢iarent v KoSiciach, 1929, s. 20.

% BELOHLAVEK, A.: Komenského ustav pted 10 lety. In: Komenského ustav v Kosiciach 1919-1929. Kosice: Statna
knihtlac¢iarent v KoSiciach, 1929, s. 8.

5§ 3 Nariadenia vlady ¢&. 609 zo 14. novembra 1919.

5 STUNA, S.: Komenského ustav v Kosiciach. In: Jubilejny almanach mesta Koic a Vychod. Slovenska 1918-1928. Kosice:
Slovenska knihtla¢iaren v KoSiciach, 1928, s. 129.
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sa neraz takato vec, ale rodicia véasnym zakrocenim, najmd odcinenim sposobenej Skody zasah
trestného sudu predidu.®®

V zmysle vyssie citovaného vladneho nariadenia stal na Cele ustavu vrchny riaditel’, ktory
podliehal priamo ministrovi spravodlivosti, ktory ho menoval do funkcie po dohode s
ministrom socialnej starostlivosti. Predpokladom menovania do funkcie vrchného riaditel’a
bolo spinanie predpokladov pre vykon funkcie sudcu. Vrchnému riaditelovi podlichal vietok
personal Gstavu. V Ustave sa vykondvala Skolska a "pracovna" vyucba. Z dostupnych pramenov
je zrejmé, ze "Chovanci povinni Skolskou ludovou (do 14 rokov) chodia do takejto skoly v
ustave... Starsi su zamestnani v remesldach a zahradnictve. Ti, ktori nemaju schopnosti k praci
odbornej su pridrziavani k pomocnej prdci, najmd v zdhrade a na statku, kde dorastaju v
budiicich polnohospodarskych robotnikov.”® Pokial’ ide o remeselnu vyuc¢bu, ustavné dielne
ponukali moznost’ uplatnenia v Sirokej ponuke remesiel (17 v roku 1928). Chovanci navyse
odchadzali z Gstavu s vyuénym alebo tovari$skym listom, pricom Gstav im na ¢as po prepusteni
zabezpecoval pracovné miesto. Komenského ustav bol zriadeny na rozlohe asi 17 ha pddy a
mal pavilonovity rdz. Disponoval rozsiahlym zdhradnictvom rdzneho druhu vrétane
kvetinarstva, zeleninarstva, Skolkéarstva a ovocinarstva s mnozstvom sklenikov pre zimné
pestovanie. Ustav navyse pre svoje potreby uzival hospodarstvo v Opatskom o vymere 220 ha
ornej pody, 1tk a lesa, ktoré predstavovalo jednak zdroj prijmov, ale aj d’alsi priestor pre
vychovu chovancov k pol'nohospodarskym ¢innostiam.°

Uvadzame dostupné $tatistiky do roku 1928:*

Prijatych chovancov

obdobie odd. justi¢né odd. soc. pe€livosti | spolu
1919-1928 842 948 1790
Prepustenych chovancov
obdobie odd. justi¢né odd. soc. pe€livosti | spolu
1920-1928 630 735 1365
Z prepustenych chovancov
Obdobie na doucenie remeslu | s vyuénym listom s tovarisskym listom
1920-1928 272 254 6
Zo vsetkych chovancov na slobode osvedc¢ilo sa:

obdobie osveddilo sa: odd. justi¢né odd. soc. peclivosti
1920-1928 vel'mi dobre 16% 32%

dobre 51% 45%

neosvedcilo sa 22% 17%

nezname 11% 6%

Z dostupnych udajov mdézeme dospiet’ k zaveru, Ze GspeSnost’ polepSovacej vychovy sa v
uvadzanom obdobi v Komenského tstave pohybovala na trovni priblizne 70%.

V. ZAVER

Za ciel tohto ¢lanku sme si v prvom rade stanovili vykonanie analyzy a komparacie institatu
polepSovacej vychovy ako podla pdévodnej uhorskej pravnej upravy, tak aj v rdmci
unifikujicich ustanoveni zakona ¢. 48/1931 Sb. o trestnom stidnictve nad mladezou. Zistili sme,

%8 KOCI, F.: Komenského ustav v Kogiciach. In: Mesto Kogice 1932. Banské Bystrica: Slovan, 1932, s. 61.

%  KOCI, F.: Komenského ustav v Kogiciach. In: Mesto Kogice 1932. Banska Bystrica: Slovan, 1932, s. 63.

80 STUNA, S.: Prehl'ad vyvoja a pdsobenie tistavu. In: Komenského tstav v Kogiciach 1919 - 1929. Kogice: Statna
knihtlac¢iaren v KoSiciach, 1929, s. 22.

Udaje st prevzaté z publikacie: Komenského tistav v Kogiciach 1919-1929. Kogice: Statna knihtlagiareti v Kogiciach, 1929,
S. 26-28.

61

https://doi.org/10.33542/S1C2021-1-05 67


https://doi.org/10.33542/SIC2021-1-05

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 1

7e uvadzana sankcia v podobe, v akej ju poznal uhorsky trestny zakon, zak. ¢l. V/1878 bola
zreformovana zakonnym ¢lankom XXXV1/1908, ktorym doslo ku rozsireniu podmienok pre
jej pouzitie, ako aj k zmene jej charakteru z vynimo¢ného na - v zadsade prioritne ukladané
opatrenie. Dospeli sme k zaveru, Ze uhorska pravna uprava bola zrozumitel'na, logicka a
podrobnd. Za hlavny prinos c¢eskoslovenského ZoTSM povazujeme najméd odstranenie
dualistickej pravnej Gpravy, ktora bola v unitarnom S$tate krajne nepriaznivym javom. Pri
porovnani pravnej upravy polepSovacej, resp. ochrannej vychovy v medziach ZoTSM s
povodnou uhorskou pravnou Upravou na tzemi Slovenska vSak nie sme presvedceni o
kvalitativne vysSej urovni unifikovanej upravy. Prvii hypotézu vytycent v tejto suvislosti v
Givode tohto ¢lanku tak povazujeme za nepotvrdend. Dal§im cielom tohto ¢lanku bol vyskum
podmienok vykonu polepSovacej, resp. ochrannej vychovy v KoSiciach ako aj vyskum
okolnosti transformécie tustavu z uhorskej polepSovne na ceskoslovensku institlciu.
Vyskumom dostupnych pramenov sme zistili dva okruhy problémov, ktorym celilo nové
vedenie koSického ustavu a to problémy persondlne a materidlne. Hypotéza predvidajuca
problematickost’ preberania $tatnej moci v koSickom ustave po vzniku Ceskoslovenskej
republiky bola teda v plnej miere potvrdena. Vyskumom sme tiez zistili, ze koSicky tstav sa po
prekonani prvotnych taZzkosti pretvoril na uspe$nil institiciu disponujicu potrebnym
materidlnym vybavenim, pricom zabezpecoval okrem Skolskej vychovy aj vychovu pracovnu,
ktora mohla vyustit’ do ziskania vyuéného a tovarisského listu a napomoct’ tak prepustenému
chovancovi k uplatneniu na trhu prace a v d’alSom Zivote. Na zaver konStatujeme, Ze eSte
evidujeme priestor pre d’alsi vyskum stvisiacich otazok a to najmi vo vztahu k obdobiu po
prijati unifikovanej pravnej Upravy do rozpadu medzivojnovej republiky (1931-1938). To
otvara priestor pre budtice publikacie v skimanej oblasti.
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“GIVING LIFE TO A WORK OF ART” - DRAMATIC WORKS
AND THEATRE DIRECTORS FROM THE VIEWPOINT OF
COPYRIGHT LAW

,,OZIV,ENIE UMENIA*- DRAMATICKE DIELA A
DIVADELNY REZISER Z POHIADU AUTORSKEHO PRAVA

Edit Sapi'
https://doi.org/10.33542/S1C2021-1-06

ABSTRACT

The paper focuses on the special copyright law features and issues of dramatic works in the
Hungarian, German, and English copyright laws. The paper put emphasis on the role and
situation of the theatre director. The director has a vital role in the staging process. However,
this essential role, his copyright law situation is not fully recognized and settled by the
legislator. After a brief general introduction about copyright protection of dramatic works, the
role of the director is presented due to the specialities of dramatic works, so in line with the
aleatoric nature of dramatic works, the theatrical specialities of adaptation and the theatre-
specified application of integrity right. In the paper I outline some solutions for this incomplete
situation of theatre director according to the Hungarian, English, and German legal theory
and practice.

ABSTRAKT

Prispevok sa zameriava na osobitné prvky a zdleZitosti autorského prava tykajice sa
dramatickych diel v madarskom, nemeckom a anglickom autorskom pradve. Prispevok
zdoraznuje rolu a poziciu divadelného reZiséra. Rezisér ma zasadnu rolu v ramci inscenacného
procesu. Avsak tato jeho rola, jeho situacia v oblasti autorského prava, nie je zakonodarcom
dostatocne reflektovana. Po krdatkom vseobecnom uvode o ochrane autorskych prav k
dramatickym dielam je predstavena rola reziséra z pohladu osobitosti dramatickych diel, a to
s prihliadnutim na aleatoricku povahu dramatickych diel, divadelné osobitosti adaptacie a s
prihliadnutim na osobitosti aplikacie prava na integritu v ramci divadelnych podmienok. V
prispevku navrhujem urcité riesSenia vo vztahu k takejto nekompletnej situacii ohladom
divadelného rezZiséra podla madarskej, anglickej a nemeckej pravnej teorie a praxe.

I. INTRODUCTORY THOUGHTS
In the article 1 would like to outline some copyright law specialities in line with dramatical
works, theatrical productions and especially with the special situation of theatre director.
Dramatic works shall be regarded as integral part of copyright law and culture as well since
theatre plays entertained the audience long before the birth of copyright law. Copyright law was
born as a result of a long development,? but this type of work has played a major role almost
from its initial phase. It also shall be admitted that theatres have a positive impact on the

L dr. PhD., Univerzita v Miskolci, Pravnické fakulta, Mad’arsko / University of Miskolc, Faculty of Law, Hungary.

2 For an overall description about the historical development of copyright law see: ATKINSON, B.-FITZGERALD,
B. A Short History of Copyright-The Genie of Information, Springer International Publishing, Switzerland, 2014.;
BOYTHA GYORGY, Whose Right is Copyright? Festschrift fiir Eugen Ulmer zum 80. Geburtstag, GRUR, Int., 1983, pp.
379-385.; SILKE VON LEWINSKI, International Copyright Law and Policy, Oxford University Press, 2008.
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economy, cultural life and cultural tourism of a given country. The activities of theatres are
important from the point of view of the business as well .2

As | mentioned it before the copyright law protection of dramatic works was the result of a
long development, just as the born of copyright law itself. However, the protection of dramatic
works was undoubted since the beginning of the copyright law declaration. It is enough to think
that even the first version of the Berne Convention* declared the copyright law protection of
dramatic works. The Berne Convention® is often called as the mother of all copyright
conventions,® or as the Magna Charta of international copyright conventions.” The BC has had
a huge impact on the international protection of authors and its importance is still indisputable.®
It was the first document which provided effective and cross-border protection to authors.

Il. THE PROTECTION OF DRAMATIC WORKS IN THE NATIONAL COPYRIGHT
LAW ACTS

Dramatic works, as a definition, can be interpreted in a wider and narrower sense. In the
wider sense it includes all works created for stage, such as dramatic works, dramatico-musical
works, choreographic works, and pantomimes.® In the narrower sense dramatic works mean
plays and musicals which are intended for a theatrical performance. It is quite interesting, that
we can not find a unanimous definition for dramatic works in the copyright law legal literature.

For example, in the German legal literature, the expression of dramatic work is a concept
which includes drama, comedy, musicals, pantomimes and choreographic works as well,*
which are often co-written.!* The German copyright act (UrhG'?) declares that artistic and
literary works are protected by copyright law. The list of the artworks in the UrhG is a non-
exclusive, but an exemplary list.

The British copyright law (CDPA®) protects dramatic works, with the requirement that they
shall be recorded or fixed in a tangible form in order to get copyright protection.’* The CDPA
regulates the subject matter of copyright law and lists the protected works in the Section 1. In
this regulation dramatic works can be found.®® The British legal literature emphasises, that it
is a surprisingly difficult task to define dramatic works, because it seems self-explanatory, but

For example, in Hungary, the Madach Theatre obtained the first non-replica performance right in the world for most of the
musicals of Andrew Lloyd Webber. Furthermore, the dramas of Ferenc Molnar are played not only in Hungary but in other
countries with great success as well.

4 Berne Convention for the Protection of Literary and Artistic Works (henceforward abbreviated as: Berne Convention or
BC).

5 Following the strong impact of technical progress on copyright law, the BC was supplemented and revised eight times
since its adoption.

6 RAMCHARAN, ROBIN: International Intellectual Property Law and Human Security, Asser Press, Springer, TheHague,
2013. s 47.

7 KOUMANTOS GEORGES: The Future of the Berne Convention. Columbia- VLA Journal of Law & the Arts, Vol. 11 :
225. 1986, 230.

8 BENTLY, LIONEL — SHERMAN, BRAD: Intellectual Property Law, Oxford Uniersity Press, 2014. 40.; Reinbothe, Jérg
—von Lewinski, Silke: The WIPO Treaties on Copyright: A Commentary on the WCT, the WPPT, and the BTAP, Oxford
University Press, 2015. 3.1.0.1; Koumantos: Op.cit. 225-237.

9 Unesco — WIPO, Committee of governmental experts on dramatic, choreographic and musical works, Report, Paris, 1987,
p. 7.

10 CLAIRE DIETZ - JAN EHRHARDT, Theaterrecht, In, ARTUR - AXEL WANDTKE — CLAUDIA OHST,
Praxishandbuch Medienrecht, Band 2. — Schutz von Medienprodukten , Walter de Gruyter GmbH, Berlin, 2014, p. 267.

1 BEATE KEHRL, Urheber - und Leistungsschutz, Verwertungsgesellschaften, In, Hanns Kurz — Beate Kehrl — Christoph
Nix, Praxishandbuch Theater- und Kulturveranstaltungsrecht, C.H. Beck, Miinchen, 2015, p. 584.

12 Gesetz iiber Urheberrecht und verwandte Schutzrechte (Urheberrechtsgesetz), 1965 (henceforward abbreviated as: UrhG)

13 Copyright, Designs and Patents Act 1988 (henceforward abbreviated as: CDPA).

¥ MAHFUD MAHFUD - FAISAL A .RAN, The Idea- Expression Dichotomy n Artistic Works: The Case Study in the
United Kingdom, Journal of Intellectual Property Rights Vol 25, May-July 2020, 92.

15 CDPA 1. § (1) a) 1 Copyright and copyright works. Copyright is a property right which subsists in accordance with this

Part in the following descriptions of work (a)original literary, dramatic, musical or artistic works.
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we have to separate the plot or libretto and the complete theatrical performance,® which shall
be capable for performance.t’” The British judicial practice first emphasized the significance of
capatz!)e for performance in the Hugh Huges v Broadcasting Corporation of New Zealand'®
case.

According to my point of view, the copyright law related definition of dramatic works can
be described, as the following: dramatic work is a complex genre, which is a directed plot —
with or without music — based on a literary artwork, usually involving the creative work of more
than one person, and it is suitable for public performance.

It seems to be general, that most of the European copyright laws do not contains specified
regulations to dramatic works, so the general rules shall be applied to them. This situation can
cause problems and legal disputes between parties, because dramatic works have quite complex
nature, therefore some interpretative

In the following lines | show some national examples for the copyright protection of
dramatic works.

First of all, it shall be noted, that in Hungary there is the fourth copyright act?® in effect,
which states that dramatic works are protected by copyright law. According to the rules of the
Hungarian Copyright Act (HCA) all literary, academic, scientific, and artistic works are
protected by copyright, regardless of whether they are designated in the Act.?* The Hungarian
Copyright Act adds that a work or creation is entitled to copyright protection based on its
individualistic and original nature deriving from the intellectual activity of the author.
Copyright protection does not depend on quantitative, qualitative, or aesthetic characteristics
or any judgment of the quality of the work.?? Following this key phrase, the Act lists the most
typical works that are subject to copyright.?® It is important that, similarly to the German and
Austrian® copyright law systems,? the Hungarian Copyright Act only uses an exemplary list,
however, as | mentioned it above, the Act states that dramatic works are protected by copyright
law. But in advance, it shall be noted that the Hungarian Copyright Act does not contain detailed
provisions about dramatic works. It states that plays are subject to copyright,2® but in other
questions (e.g. usage, licensing, moral rights, rights of director) it doesn’t give us special rules,
so we shall take into consideration the general rules. It is not the best solution, because there
are lots of special features of dramatic works, which have to be taken into account in relation
to the nature of the protection.

16 WILLIAM CORNISH - DAVID LLEWLYN — APLIN TANYA, Intellectual Property: patents, copyright trade marks
and allied rights. Seventh Edition, Sweet and Maxwell, London, 2010, p. 450.

7 PAUL TORREMANS, Holyoak and Torremans Intellectual Property Law, Oxford University Press, United Kingdom,
2016, p. 206. See also: Hugh Huges Green (Appeal No. 18 of 1989) v Broadcasting Corporation of New Zealand (New
Zealand) [1989] UKPC 26 (18 July 1989).

18 Hugh Huges Green (Appeal No. 18 of 1989) v Broadcasting Corporation of New Zealand (New Zealand) [1989] UKPC 26
(18 July 1989).

19 LEE, Y.H. United Kingdom Copyright Decisions 2017. International Review of Intellectual Property and Competition
Law, vol 49, 2018, 324.

20 Act LXXVI of 1999 on Copyright (Henceforward abbreviated as HCA or Hungarian Copyright Act).

2L HCA, Section 1 (2).

22 HCA, Section 1 (3).

2 HCA, Section 1 (2).

24 Bundesgesetz iiber das Urheberrecht an Werken der Literatur und der Kunst und iiber verwandte Schutzrechte
(Urheberrechtsgesetz) BGBI. Nr. 111/1936.

%5 HANNS KURZ - BEATE KEHRL - NIX CHRISTOPH, Praxishandbuch Theater- und Kulturveranstaltungsrecht, C. H.
Beck, Miinchen, 2015, p. 584.

% HCA, Section 1 (2) d).
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I11. THE SPECIAL ROLE OF THEATRE DIRECTOR

Lots of people participate at the process of staging a dramatic work and they all have crucial
role in relation to the success of the production. These characters are the author of the work, the
performers, the costume and scenery designers and the director.

As we saw it in the definition, one of the most important, essential elements of dramatic
work that it is directed. Therefore, the role and work of directors are vital and indispensable.
The director is the key role of a theatrical play because the threads of this genre come together
in his person. The reason of it can be found in the complex nature of dramatic works. In the
following I would like to show those elements of dramatic works which shall be interpreted in
a special way in the system of copyright law, because of the special role of director and the
special nature of dramatic works as well. These aspects, which shall be interpreted in a special
way in line with dramatic works are the followings: the aleatoric nature of dramatic works, the
importance of adaptation and the connection between the work of director and the right to
integrity.

1. The aleatoric nature of dramatic works

The WIPO Glossary emphasizes, that ,, The way a dramatic or dramatico-musical work is
performed and presented to the public, usually in a theater. Under certain national laws, stage
productions are protected as a separate category of works, provided they correspond to the
requirements of originality. In such a case, in general, the director of the stage presentation is
recognized as the author thereof. " In the definition part of the Glossary the Organization deals
with the features of aleatoric works and says that the most important in these works, that the
author leaves space for the creative contributions of those who perform or otherwise present
the work for the audience. This situation mostly occurs with dramatico-musical works. The
Glossary adds that “the majority of dramatic works correspond to the features of aleatoric
works, in the sense that their authors do not determine all the elements of what is supposed to
emerge as a stage production of such works.”?® Finally we can read the following: “The
contributions of the persons who complete such works may be protected — according to the
nature of the contributions and to the legal characterization of the emerging result in the given
national law — as specific adaptations or contributions to a composite work.”?

So, in line with the WIPO’s opinion, aleatoric elements of dramatic works mean that the
director (as a contributor) is entitled to make some changes which are arisen from his creativity.
Of course, if these changes reach the level of adaptation, the authorisation of the author or the
right owner is required not only to the public performance of the play but for the adaptation of
the original work as well.*°

In my opinion the aleatoric attribute of dramatic works can be appear in two ways. One way
is when a novel or a short story, which the author did not write to stage originally, became
dramatized (e.g. Margaret Mitchell’s Gone with the wind, which was presented as a musical in
2003). In this case the director can form some scenes, elements of the work for the purpose it
could be performed at the stage. In such cases adaptation is quite necessary. In the other form
when the author writes a play originally for the theatre’s order. In these cases, the aleatoric
nature and the necessity of adaptation occur rarely. It may occur that the author does not want
to determine every element of a scene and leaves possibility and latitude to the director.

27 FICSOR MIHALY, Guide to the Copyright and Related Rights Treaties Administered by WIPO, and Glossary of Copyright
and Related Rights Terms, World Intellectual Property Organization, Geneva, 2003, p. 312.

28 FICSOR: op. cit., p. 265.

29 FICSOR: op. cit., p. 265.

3 See in details: SAPI EDIT, Aleatoric nature of dramatic works, In, KEKESI TAMAS (ed.), MultiScience - XXXI.
microCAD International Multidisciplinary Scientific Conference, Miskolci Egyetemi Kiado, Miskolc, 2017, pp. 1-8.
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As a summary, we can state that dramatic works has aleatoric nature, because the author
does not, and in most of the cases (s)he can not, define every elements of the work. This
speciality results a kind of artistic freedom for the director, but this does not mean that the
director automatically turns into the position of the author in the copyright sense.

The director can be considered an author only if (s)he exploits the aleatoric nature of the
dramatic work in such way that explodes the free space, latitude got from the author. Aleatoric
nature gives the director freedom to show the own creativity, to incorporate the thoughts into
the work. But we need to take into consideration that the abovementioned freedom can not
result the harm of the original author’s rights, especially the right to adaptation and the right to
integrity.

2. The right to adaptation

Dramatic works are regularly used by public performance and adaptation. Between the right
to public performance! and the right to adaptation®?, the former is the less problematic in the
light of copyright law regulations. Here, at that point we can find the connection between the
activity of the director, the aleatoric nature of dramatic works and the right to adaptation.
Interpretation of the copyright features of the adaptation right is much more difficult than any
other economic rights.

The Berne Convention regulates the right to adaptation in the Article 12 when declares that
“Authors of literary or artistic works shall enjoy the exclusive right of authorizing adaptations,
arrangements and other alterations of their works.” in line with this provision the Convention
provide the exclusive, monopoly right to authorize the preparation of derivative works.

According to the Section 29 of the HCA, “Authors have the exclusive right to adapt their
works and to authorize other persons to do so. Adaptation constitutes the translation, stage or
musical adaptation, and motion picture adaptation of a work (...) as a result of which a work
that is different from the original is created.”

The legal basis of this situation, is that copyright protection extends to the reworking,
adaptation, or translation of the work of another author, without any injury to the rights held by
the author of the original work, if it has an individualistic and original nature.®* A work can be
regarded a derivative work, if it has the conditions of copyright protection, so it have
individualistic and original nature,® which is deriving from the intellectual activity of the
author.®

The UrhG interprets adaptation (Bearbeitung) in line with its definition. According to the §3
of the UrhG translations and other adaptations of a work which are the adapter’s own
intellectual creations are protected as independent works without prejudice to the copyright in
the adapted work.®® A reworking occurs when the adapter introduces a change in the form

31 The Atrticle 15 of the German Copyright Act provides rules about the exploitation in general. In addition, the Articlel5 (3)
sets out the definition public, which is important from the viewpoint of public performance (6ffentliche Wiedergabe).
According to the German copyright law, another form of public performance right is also known, which can be regarded
as theatrical public performance and is called bithnenméfBige Auffiihrungsrecht. This one means the theatrical performance
of musical works, dramas, or other works of art. In the British copyright act, the Article 16 (c) sets out the obligation to
authorize the public performance of copyright works by the rightholder. In the HCA right to public performance means
that authors have the exclusive right to perform their works publicly and to authorize other persons to do so. Performance
constitutes making the works perceptible to those who are present.

32 HCA Section 29.

33 HCA Section 4 (2) See also: TATTAY, LEVENTE: Intellectual Property [Hungary]. The Netherlands, Wolters Kluwer,
2019, 88-90.

3 RAHMATIAN, ANDREAS, Originality in UK Copyright Law: The Old “Skill and Labour” Doctrine Under Pressure.
International Review of Intellectual Property and Competition Law, Vol. 44, 2013, 5.

% About the Hungarian rules of adaptation and its relation to theatre, see: SAPI EDIT, Atdolgozds vagy nem dtdolgozds: ez
itt a kérdés. Az atdolgozas joganak érvényesiilése a szinpadon, Iparjogvédelmi és Szerzoi Jogi Szemle, 2018/4., pp. 7-29.

% UrhG §3 Ubersetzungen und ander e Bearbeitungen eines Werkes, die persénliche geistige Schopfungen des Bearbeiters
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or/and content of the original work. It is also an important condition, that this change shall be
personal to the creator and shall be individual.3” Revisions may be made by altering the original
work, such as translating it or converting it into another genre (e.g. from a novel to a stage
production), or possibly updating it from a linguistic point of view, except where it is purely
technical in nature.®® The §23 of the UrhG emphasises the exclusive nature of adaptation, when
it states that adaptations or other transformations of the work may be published or exploited
only with the consent of the author of the adapted or transformed work.*® In line with the
relationship of these two rules we can see, that §23 protects the rights of the original author,
and §3 constitutes copyright law to the adapter.*® Adaptation involves changing in the form of
the underlying work, but it is not the only case of adaptation.*! In the sense of copyright,
adaptation means that the workflow of the adapter covers such margin which allows to shape
the original work in his own image (Gestaltungsspielraum).*? The adapter does not acquire the
rights belonging to the original work because of the adaptation. This is the reason why the use
of the original work requires the consent of the author. However, the reverse is also true, so the
adapted derivative work cannot be used by the original owner without the consent of the
adapter.*® The UrhG fixes the rule of “freie Benutzung”*, which incorporates the notion of
“freie Bearbeitung”. According to this, if an independent work created in the free use of the
work of another person it can be published or exploited without the consent of the author of the
original work. The name of this rule mirrors the case of a kind of “free adaptation”.

The British Copyright Act (CDPA) deals with the right to adaptation in the Section 21. Under
the relevant rule, the right to adaptation is limited only to the literary, theatrical and musical
works.* In this sense, adaptation means on the one hand the translation and on the other hand
it covers the dramatization of a non-dramatized work and vice versa.*® Elsewhere, it is
emphasized that it is not possible to regard any modification or alteration of a literary or
dramatic work as an adaptation. For example, just the shortening of a literary work is not an
adaptation.*’

In case of dramatic works, the interpretation of adaptation right can be much more
complicated because of the special nature of dramatic works. Firstly, the notion of adaptation
in the field of copyright law and in theatrical science and practice is different. In theatrical
literature and practice, the adaptation for stage has a broader sense than the adaptation in the
area of copyright law. We can see that the adaptation in the sense of copyright law, means, that
a derivative work is born.

In the theatrical world, reworking or adaptation can be of particular importance in many
ways. Adaptation can have positive impact on the development of culture and the arts. The
difference between the content of the two type of adaptation (the copyright-sense and the
theatrical-sense) can cause problems in relation to the theatrical participants and artists, when
they are trying to judge their own artistic contribution through the eye of copyright law, since

sind, werden unbeschadet des Urheberrechts am bearbeiteten Werk wie selbstindige Werke geschiitzt.

87 ERICH SCHULZE, Urheberrecht in der Musik, Walter de Gruyther, Berlin-New York, 1981, p. 117.

3 KIRSTEN-INGER WOHRN, 2. Kapitel — Das Werk, In, Artur-Axel Wandtke (ed.), Urheberrecht, De Gruyter, Berlin,
2016, p. 90.

39 UrhG § 23 Bearbeitungen oder andere Umgestaltungen des Werkes diirfen nur mit Einwilligung des Urhebers des
bearbeiteten oder umgestalteten Werkes verdffentlicht oder verwertet warden..

40 SCHACK, HAIMO: Urheber- und Urhebervertragsrecht. 5. Auflage, Mohr Siebeck, Tiibingen, 2010.134-135.

4 WOHRN, op.cit., p. 89.

42 SCHACK, op.cit., p. 135.

4 SCHACK, op.cit., p. 136.

4 UrhG § 24 (1) Ein selbstindiges Werk, das in fieier Benutzung des Werkes eines anderen geschaffen worden ist, darf ohne
Zustimmung des Urhebers des benutzten Werkes verdffentlicht und verwertet werden.

4 CDPA Section 21 (1).

4 CLAIRE HOWELL — BENJAMIN FARRAND, Intellectual Property Law, Pearson, Harlow, 2014, p. 46.

47 TIM PRESS, Intellectual Property Law Concentrate: Law Revision and Study Guide, OUP Oxford, 2013, p. 25.
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they are basically start from the theatrical approach rather than the narrower and more restrictive
copyright approach. The discrepancies arising out of this difference do not helps the relationship
between theatrical art and copyright law, which is otherwise vulnerable as well. If we would
like to compare the definition of adaptation in the copyright law and in the theatrical sense, we
can see, that the theatrical concept basically focuses on the ways in which a dramatic work is
born. This includes translation, re-stylization, overhaul and updating.*® However, this concept
of theatrical adaptation cannot be wholly matched to the concept of adaptation in the copyright
law. While in the copyright law adaptation means and requires that a derivative work is born,
the theatrical adaptation does not require it. Accordingly, the concept of adaptation, which is
known and applied in the theatrical world, has much broader sense than the copyright law
concept of adaptation.

3. The aspects of moral rights — the sensibility of the integrity right
3.1. About the integrity in general

Moral rights of authors are vital part of the system of copyright law. According to the
Hungarian — and to most of the European — copyright law system authors cannot assign or waive
their moral rights or have these rights assigned to another person in any other manner.*°

The Hungarian Copyright Act deals with three moral rights: the right to publication the
work, the right to designation the name of the author®! and the right to integrity.>2

According to the German Copyright Act moral rights of author are also protected
(Urheberpersonlichkeitsrecht) in the §§ 12—14. Similarly to the HCA, the UrhG lists the moral
rights, so the right to publish the work (Verdffentlichungsrecht)®, the right to designation of
name (Anerkennung der Urheberschaft)® and the right to integrity (Entstellung des Werkes)®.
These central moral rights rules are complemented with the §§ 25, 39 and 42.5°

In the CDPA moral rights can be found in Chapter 1V, where it lists the right to be identified
as author or director and the right to object to derogatory treatment °’of work.®

An essential problem of moral rights is that they are highly protected due to the rules of
copyright law in theory, but in practice, they are very vulnerable. This kind of vulnerability can
be discovered and detected much easier in some cases and it raises serious interpretative
questions in other cases. For example, the violation of the right to indication the name of the
author can be identified easier than harming of the integrity of the work.

The right to integrity of the work, or with other terminology, the protection of the unity of
the work raises the most interesting questions amongst moral rights. According to the HCA
“The moral rights of an author shall be considered violated by every kind of distortion and

48 See in detail: SZEKELY GYORGY, Magyar Szinhdzmiivészeti Lexikon, Akadémiai Kiado, Budapest, 1994.

4 HCA §9(2).

50 HCA Section 10 (1) Authors decide whether their works can be published.

51 HCA Section 12 (1) Authors have the right to be designated as the author on their works or in publications pertaining to
their works - depending on the size and nature of the publication. Authors must be designated when a part of a work is
adopted, quoted, or presented. Authors are entitled to exercise their right to designate their name in an appropriate manner
and depending on the nature of use.

52 HCA Section 13.

58 UrhG. § 12.

% UrhG. § 13.

% UrhG. § 14/

% GROSHEIDE W. Moral rights. Research Handbook on the Future of EU Copyright/ E. Derclay (ed.). Cheltenham: Edward
Elgar Publishing, 2009. P. 262.

57 1ONA HARDING - EMILY SWEETLAND: Moral rights in the modern world: is it time for a change? Journal of
Intellectual Property Law & Practice, Volume 7, Issue 8, August 2012, 566.

% CDPA. Section 80; See also: DE WERRA, JACQUES: The moral right of integrity. In: Derclay, Estelle (ed.): Research
Handbook on the Future of EU Copyright, Edward Elgar Publishing, Cheltenham, 2009. 267-285.
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mutilation or alteration in any manner or any form of misuse of his/her work which prejudices
the honour or reputation of the author”.

The protection of the integrity of the work (non-distortion) is one of the most important and
elementary personal rights of authors but also it is the most complex and it is complicated
because it shall be applied in a wide variety of disputes. The right to integrity expresses the
close relationship between the work and the author, so the basic purpose of the legal regulation
can be understood: the work of the author shall be presented to the public without any
distortions, or such changes, which would harm the reputation and honour of the author. The
reason for this rule is that the author is adjudged on the basis of his works by both society and
the profession. This situation makes the right to integrity the most sacred right — besides the
abovementioned name right, — because the works shall be published in the way the author
created it.

The British legal terminology — where the terminology of right of respect can be used besides
the right of integrity — reflects that this right includes the appreciation and respect of the author.
The purpose of this rule is to prevent the disadvantageous influencing the author’s social and
professional adjudication by outsider people.

The protection of the unity of the work must be identified with the concept of completeness
and sacredness. This does not necessarily mean the physical unity of the work, but rather it is
intended to ensure the spiritual unity, the integrity of the message of the work. The purpose of
integrity protects the work as a whole, including its title as well, but it is also important that it
shall not be limited to those works which are materially embodied in copies.>® The actual
enforcement of the very abstract general rule of integrity shall be applied in a different way in
the variant forms of works. In connection with the rule of integrity the most important
consideration is that this right request different interpretations in each types of works. In a
dispute over the interpretation of integrity, when we shall answer the question whether the unity
of the work was harmed or not, we can only give a correct answer by considering all aspects of
the concrete case and all special aspects of the concrete genre.

The right to integrity is emphasized in many European countries as well. Jacques de Werra
thinks that the German and French copyright law provide for the most protective regimes for
moral rights and specifically for the right of integrity.®°

The German copyright law applies a special rule to protect the integrity of authors®* and
performers®? and does not prohibit the modifications generally to the latter, but only protects
them from such changes that have a negative impact on their reputation and honour.

In the CDPA we can also find the integrity rule. According to the Section 80 of the CDPA,
the author of a copyright literary, dramatic, musical or artistic work, and the director of a
copyright film, has the right not to have his work subjected to derogatory treatment.®® The Act
also adds that treatment of a work means any addition to, deletion from or alteration to or
adaptation of the work, other than a translation of a literary or dramatic work, or an arrangement
or transcription of a musical work involving no more than a change of key or register.%* Due to
the Act the treatment of a work is derogatory if it amounts to distortion or mutilation of the
work or is otherwise prejudicial to the honour or reputation of the author or director.®

% GYERTYANFY PETER (ed.). Nagykommentar a szerz6i jogi torvényhez, Budapest: Wolters Kluwer, 2014.
6 DE WERRA: Op.cit. p. 279.

61 UrhG. § 14.

62 UrhG. § 75.

63 CDPA. Section 80 (1).

64 CDPA. Section 80 (2).

5 CDPA. Section 80 (3).
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3.2. The harm of the integrity in theatrical productions

The right to integrity can often be harmed due to a theatrical adaptation, but there are not so
many published legal cases about this topic. This situation can be traced back to some reasons,
which can limit the real enforceability of the harm of the right to integrity. On the one hand it
can be observed that such radical interventions into the spirit of the original work are often done
for works which term of protection has already been expired. On the other hand, disputes
between the theatre and the author are often closed with a perpetual agreement. For these
reasons, it is often difficult to “catch” the harm of the integrity of the given work in the stage,
even if it is felt that the original piece has barely stayed on the stage. As we mentioned it before,
the unity, integrity of the work covers the physical unit and the unit of the content of the work.
However, it cannot be stated with certainly that the disintegration of the physical unity of a
work would result always an infringement of the integrity. The mere fact that the intermission
of the play, for various technical reasons, is not put to the exact place where the author of the
original work intended, does not mean that the integrity of the work is gets hurt. Consequently,
we shall regard the play as a complete unit, and it would be unreasonable for such a rigid
application of the rule would damage the integrity of the work. At the same time, it cannot be
completely said that the disintegration of the physical unit would never constitute a breach of
integrity.

During theatrical performances we can see at several times that the original features and
original spirit of the work is fading on the stage or moreover it might appear unrecognizable.
The most important question in relation to this topic is, which are the most common examples
of the infringement of integrity right of dramatic works. It is quite hard task to list the cases of
infringement of right to integrity because all aspects of the certain case shall be taking into
consideration. If we would like to outline the most common examples of the infringement of
unity of the work, the following cases can be examples: distortion and misrepresentation of the
content or the message of the work, deleting important scenes while others are exaggerated, if
these changes result injurious effect to the author. For example, if the theatre performs the work
in a way, where the original script is radically changed, and the political storyline is highlighted
at a disadvantage of the lovestory, this can constitute the infringement. It also can be infringing
if the theatre changes the scenery design, the decoration of the performance without the consent
of the scenery designer, and it is harmful for the reputation and honour of the designer, because
(s)he is entitled to copyright due to the HCA.

The German copyright law applies a special rule to protect the integrity of authors® and
performers®” and does not prohibit the modifications generally to the latter, but only protects
them from such changes that have a negative impact on their reputation and honour. The
German legal literature on the theatrical dimension of the right to integrity emphasizes that the
author is not only interested in receiving his remuneration, but also in communicating his work
to the public in the way he wrote it. Because of this, authors or their heirs, often require a
controlling right in the performance contract to oversee and protect the integrity of the work on
the stage. Within its scope, the author can influence the choice of director, actor or set
designer.%8

In the German jurisprudence we can find such stage productions where the original work is
hardly met by the new stage version.®®

The stage version of Bertold Brecht’s Baal, by a director named Frank Castorf, is a very
famous legal dispute in Germany. Castorf was a member of the so-called Regietheater (the

6 UthG § 14.

67 UrhG § 75.

6 Schack, op.cit., p. 559.

89 For example the Baal-case, the Gotterdammerung-judgement and the Csardasfiirstin-case.
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director’s theatre) movement and was already famous for his peculiar productions before Baal.
In 2015, the Munich Residenztheater was sued by the heirs of Brecht, because according to
their point of view, Castorf interpreted the concept of theatrical directing too freely and Brecht’s
work was staged in such a way that, there was little left of the original work. His peculiar
adaptation was most manifested in the fact that he has taken texts from the works of several
other authors and incorporated them into Baal, and he relocated the plot to the time and place
of the Vietnam War. The Suhrkamp-Verlag, representing Brecht’s heirs, sued the theatre on the
ground that the settlement had infringed copyright and the licence agreement between them.”
According to the terms of the contract between Suhrkamp-Verlag and the theatre, a prior
permission from the Suhrkamp-Verlag is required to modify the text of the play.”* Eventually,
the theatre became a loser by the court order. The Baal could be performed once more in Munich
and once more at the Theatertreffen in Berlin.”

According to the judicial practice we can say that the infringement of integrity right can be
found in such situations, where the original meaning of the work is distorted, or some scenes
are overemphasized others are deleted, and the meaning of the production became strange or
aggressive, and eventually it is detrimental to the original work and its author.

IV. INTERPRETATIONS AND SOLUTIONS ABOUT THE COPYRIGHT LAW
PROTECTION OF THEATRE DIRECTORS
1. Scientific viewpoints about the copyright situation of theatre director

I think that theatre directors have so crucial role in line with the dramatic work, that they
shall be entitled by a kind of legal protection. In the followings we will see that it is possible to
argue both for and against the copyright protection of the director. The director plays a role in
connection with the conflict of rights between the creators of most stage productions. The map
of conflicts of rights is most often drawn either in such a way that the rights and interests of
two directors’ conflict with each other, or in such a way that the director conflicts with the
author or the costume or set designer. These conflicts can be solved much more easily if the
legislator would clearly take a stand in connection with the situation of director.

The Anglo-Saxon legal literature emphasizes that when we talk about the copyright
protection of a director, we shall take into consideration, that the director is not the same kind
author as a stage author, the author of the original play. The basic difference is that the latter
begins the creative process with a blank paper, which is constantly filled with characters,
situations, and many other original elements. In contrast, a director’s creative work usually
begins when another work has already been completed.” According to some viewpoints,
theatre directors are the losers of copyright law, because while a playwriter, a composer, a
choreographer, and a costume and set designer can claim protection from their copyright
according to the copyright laws, this right is not clearly guaranteed to the director.”

There are some opinions, which expressly deny that directors shall be entitled by copyright
protection. According to Beth Freemal, the works of directors shall not be protected by
copyright law, because she thinks the directors’ concept shall be regarded as an idea, which can
not be protected.” I can not agree with this view, because | think is a simplified interpretation

70 LG Miinchen I - 21 O 1686/15.

1 PODSZUN, RUPPRECHT: Frank Castorf’s ,,Baal” — Director’s Theater on Trial — Theater Directors in Conflict with
Copyright Law in Germany, SSRN Electronic Journal, April 2016. p. 3.

2 LG Miinchen I - 21 O 1686/15.

3 AMADA, RICHARD: Elvis karaoke Shakespeare and the search for a copyrightable stage direction, Arizona Law Review,
2001/3. p. 685.

4 NEVIN, DOUGLAS M.: No business like show business: copyright law, the theater industry, and the dilemma of rewarding
collaboration, Emory Law Yournal, 2004/3. 1557.

> FREEMAL, BETH: Theatre, Stage Directions and Copyright Law, Chicago-Kent Law Review, 1996 April, 1019.
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of the directors’ work. The directors’ concept does not remain in the level of a mere idea,
because on the one hand it if fixed in writing and on the other hand, it is a formed thought,
which is realizing in the concrete theatrical production.

Carlos A. Guerrero speaks specifically in favour of the copyright to be granted to directors.
On the one hand, of course, he acknowledges and does not dispute that the theatrical director
uses the underlying play as his primary source for his interpretation, but at the same time he
stresses that the director’s work is necessary for the written play to actually come to life
according to its basic purpose.’® Guerrero offers several alternatives on the basis of which legal
protection could be established on the part of the director: joint works, works in employment,
derivative works and collective works.”’

Margit Livingston interprets the theatrical director as a translator in a special sense who
translates the written text into a stage production.’® I think this interpretation is an acceptable
and correct view. Her another viewpoint, which can also be accepted, is that the copyright
protection of a director’s performance can also be established through the analogy of derivative
works.” She disagrees with Freemal about the director’s concept and emphasizes that the
concept is met with the requirement od fixation (this is what the Anglo-Saxon terminology calls
a so-called “prompt book”).8 Livingston believes that the question is not whether directors
should be entitled to legal protection, but to what extent they enjoy the protection granted by
copyright law. 81 In connection with this question, it is worth saying a few words about the so-
called “scenes a fair doctrine”. Scénes a fair doctrine means that elements and scenes used in a
stage performance that draw from real-life experiences and thus become part of the general
public perception cannot be protected by copyright. Similarly, standard elements known from
literary or cultural history may not claim copyright protection. These elements can be protected
if the way they are interpreted and shown on stage is individual and original. As an example,
the mere idea that the children of two antagonistic families fall in love with each other will not
be protected by copyright law, but the West Side Story or Romeo and Juliet which builds on
this idea as a concrete musical stage work, already does.®? Dramatic works are typically good
examples for the practical appearance of the scénes a fair doctrine, as playwrights often took

over themes, topics® but it cannot be a problem, because “theatres do not play themes, but

plays”.84

2. Solutions for the settlement of the directors’ role

In many European copyright law, the legal status of theatrical director is still unresolved.
However, we believe that its position shall and can be settled at the legal level. In connection
with this, we have outlined the possible directions in order to clarify the copyright position of
the stage director.

1) It is an absolutely exceptional case when the director sets the dramatic work on a stage
within the framework of a replica “turn-key” license. Due to the special nature of the license, it

6 GUERRERO, C. A.: ,,And if it wasn’t for me [Rrick], then where would you be Ms. Gypsy Rose Lee?” an argument for
copyright protection for theatre directors through a reasonable definition of theatrical stage directions and an understanding
of the theatre community. Akron Intellect Prop J. 2007/1. p. 115.

" GUERRERO: Op.cit. 138-139.

8 LIVINGSTON, MARGIT: Inspiration of Imitation: Copyright Protection for Stage Directions. 50 Boston Collage Law
Rev. 427, 2009, 438.

7 LIVINGSTON: Op.cit. 442.

8 LIVINGSTON: Op.cit. 445.

81 LIVINGSTON: Op.cit. 481.

82 SCHECHTER, ROGER E. - THOMAS, JOHN R.: Intellectual Property. The Law of Copyrights, Patents and Trademarks,

Thomson West, 2003. 53.

FABRIPETER: A szinész és a telefonkdnyv. A szinhazi széveg vilaga, Szinhaz- és Filmmiivészeti Egyetem, Budapest,

2006. p. 135.

8 FABRI: Op.cit. p. 135.

83
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Is not permitted to make any changes on the piece in this case, which means the director even
has to expressly refrain from doing so. In fact, the director does not perform directing activities
in this case. The replica licence can be considered as a “licensed copying”, which inherently
excludes any individuality from the side of the director.

2) The other “extreme” situation is when the staging of the director is so individual, original
that the original features of the genuine work begins to become obscured. Therefore, the new
dramatic work cannot be considered as an adapted derivative work, but as a new independent
work. In such cases, the director shall be considered the author of the dramatic work.

3) The director is an adapter and therefore he enjoys copyright protection if the staging of
the dramatic work is following the legal requirements of the adaptation. In this case, we have
to refer again to the fact that it would be worth considering the concept of theatrical adaptation,
its elements and the concept of copyright adaptation, and furthermore, it would be necessary to
approximate their practical interpretation to one another, and to possibly widen the framework
of copyright interpretation.

4) The director — with the exception of replica pieces — necessarily displays his own
personality and perspective during the staging of the dramatic work, which has to be evaluated
from the point of view of the copyright law. In this circle, the protection structure of joint works
seems to be the most appropriate which means the director is comparable to the editors of the
collection of works. According to the HCA, compilations are protected by copyright if the
collection, arrangement, or editing of their content is individual and original (collection of
works). Collections of works are protected by copyright even if their parts or components are
not or cannot be protected by copyright.®® Editors are entitled to copyright in the entire
collection of works. This, however, does not concern the independent rights of the authors of
the individual works and the owners of related rights that have been included in the
compilation.®® This rule can also be applied to the works resulting from the stage arrangement
because:

- the director collects, arranges, “edits” the dramatic work, the scenery, the play of the actors
and the movements to an integrated, complete artwork;®’

- his own perspective and intellectual activity are manifested in this activity, which is
individual and original;®

- the dramatic work itself as a complete work is protected even if certain elements of it (e.g.
some elements of the scenery, certain dialogues) cannot be protected by copyright;®°

- the director (as a quasi-editor) may have the copyright over the entire work, but his rights
cannot undermine the rights of other authors (author, composer, costume designer, stage
decorator).*

5) As the last construction, the legal institution of joint works may also arise. According to
Subsection 1 of Section 5 of the HCA, if the parts of a joint work produced by several authors
cannot be used independently, the joint authors shall be entitled to copyright protection jointly
and, if there is any doubt, in equal measure. In this case, however, it is important to have a joint
decision relating to the joint creation of the work by the parties.®! This agreement between the
author and the director can only be concluded if the dramatic work is put on stage by the director
during the life of the author, and they jointly participate in the staging process of the work, i.e.
the author is also involved in the staging.

8 Subsection 1 of Section 7 of the HCA.

8  Subsection 2 of Section 7 of the HCA.

87 First sentence of the Subsection 1 of Section 7 of the HCA.

8 First sentence of the Subsection 1 of Section 7 of the HCA.

89 Second sentence of the Subsection 1 of Section 7 of the HCA.
9 Subsection 2 of Section 7 of the HCA.

1 GYERTYANFY: Op. cit.
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V. SUMMARY

The primary task of the director is to artistically plan, teach, and ultimately create the unity
of the theatrical play.®? The role of the director - and that of the other actors as well - has changed
over time. At the time of the Shakespeare-theatre, it was even more typical that a stage
performance is created by one person, as the author wrote and directed the play.®® The great
playwrights were also actors and often directors. For example, Moliére was also a leading actor,
Ibsen was a dramaturg and Brecht was a singer and director.®* From the second half of the 19th
century, the process and tendency began for the director to take a role in the real control and
collaboration of stage production. In today’s theatrical environment, the director performs a
number of creative functions.®® Showing the diversity of his tasks by ensuring that the
production is creatively cohesive from the first moment until the curtain goes down, and often
even after that, until the piece is removed from the repertoire. He plays a big role in selecting
the actors, reviewing the textbook, and in practice, the director even adds new scenes to each
play. He is the one who directs the work of the costume and set designer, giving them
instructions on how to make the designs.

It can be said, then, that in a stage work the director plays a central role, whose involvement
is essential. Nevertheless, the copyright status of theatre directors is unclear. They are in a kind
of “floating” status, between copyright and neighbouring rights status. This floating status and
the fact that the legal position of such a central person is unclear is unfortunate. The fog
surrounding the director’s copyright position is also arisen by the fact that there is a
contradiction between theatrical and legal practice and terminology.

Relevant domestic and foreign lawsuits show that the ambiguity of the copyright status of a
theatre director is a living problem. It is not a negligible question to what extent the director's
right extends, what he can do with a given work in reference to artistic freedom, and what the
outcome of this amendment might be.

Most legal disputes — not only in Hungary but also abroad — derive from a conflict of rights
between the director and the author. It seems right to call them and their relationship
“Montagues and Capulets in the drama of law. "%
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copyright law, dramatic works, theatrical copyright law, stage director, public performance,
adaptation
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KOMPARACIA ZAKONNYCH PODMIENOK PRE
DISTRIBUCIU DOPLNKOVEHO DOCHODKOVEHO
SPORENIA V SR A DOPLNKOVEHO PENZIJNEHO
SPORENIA V CR

COMPARISON OF LEGAL CONDITIONS FOR THE
DISTRIBUTION OF SUPPLEMENTARY PENSION SAVINGS
IN THE SLOVAK REPUBLIC AND SUPPLEMENTARY
PENSION SAVINGS IN THE CZECH REPUBLIC

Andrea Slezdkoval
https://doi.org/10.33542/S1C2021-1-07

ABSTRAKT?

Cinnost doplnkovej dochodkovej spolocnosti aj penzijnej spolocnosti sa predovsetkym
zameriava na zhodnocovanie prostriedkov a zvysovanie prijmu  fyzicke] 0soby
prostrednictvom vypldacanych davok. Nedielnou sucastou aktivit doplnkovej dochodkovej
spolocnosti, ako aj penzijnej spolocnosti je zabezpecovanie odbytu ich financnych produktov,
k comu predmetné dohliadané subjekty vyuzivaju rézne interné, ako aj externé distribucné
kanaly. Prispevok je zamerany na druhii menovanu skupinu, konkrétne na porovnanie
zakonnych podmienok pre sprostredkovanie doplnkového dochodkového sporenia v SR
a doplnkového penzijného sporenia v CR.

ABSTRACT

The activities of the supplementary pension asset management company and of the pension
company are primarily focused on delivering value for money and increasing the income of a
natural person through benefits which these subjects pay out. An integral part of the activities
of the supplementary pension asset management company as well as of the pension companies
is the provision of sales of their financial products, for which the supervised entities use
various internal as well as external distribution channels. The paper focuses on the second
named group, specifically on the comparison of legal conditions for the intermediation of
supplementary pension savings in the Slovak Republic and supplementary pension savings in
the Czech Republic.

I. UVOD

V Slovenskej aj Ceskej republike sa uskutoénili reformy systémov dochodkového
zabezpecenia. Zdedené systémy socidlneho zabezpefenia nezodpovedali potrebam prechodu
k trhovej ekonomike.® Masu socidlnych vyhod financovanych zamestnavatelom v §titom
riadenej ekonomike nebolo mozné preniest’ na sikromnt trhovi ekonomiku bez vyznamného
dopadu na jej ekonomickli vykonnost.* Bolo preto nepochybne nutné reformovat’ systémy

1 JUDr,, LL.M., PhD., Ekonomicka univerzita v Bratislave, Obchodn4 fakulta, Slovenska republika

University o f Economics, Fakulty of Commerce, Slovak Republik.

Prispevok bol spracovany v ramci projektu APVV-16-0553 ,,Premeny a inovacie konceptu kapitalovych spolo¢nosti v
podmienkach globalizacie®.

3 TOMES, 1.: Socidlni polilitika, teorie a mezindrodni zkusenost. Praha : Socioklub, 2001, s. 205.

4 TOMES, 1.: Socidlni politika, teorie a mezindrodni zkusenost. Praha : Socioklub, 2001, s. 205.
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socialnych davok tak, aby sa znizili naklady.® Predmetné naklady boli kryté zo §tatneho
rozpoétu, ¢o znamenalo tlak na verejné vydaje a podmienkach trhovej ekonomiky aj na dane.®
A preto bolo potrebné pristupit’ k ich redukcii.

Uznesenim vlady SR ¢. 257 z2. aprila 2003 bola schvalena Koncepcia reformy
dochodkového zabezpedenia v SR, ktord je platna aj v sucasnom obdobi.’” Predmetna
koncepcia za hlavny problém slovenského déchodkového systému uviedla rozsah priebezného
financovania dochodkov, ktory vzhl'adom na demograficky 1 ekonomicky vyvoj oznacila za
neudrzatelny.® Cielom uvedenej reformy bola transformdicia existujiiceho systému do
udrzatel'nej podoby troj — pilierového modelu, ktory mal byt tvoreny novym, davkovo
definovanym, priebeznym pilierom(l. piler), financovanym prostrednictvom prispevkov;
d’alej systémom starobného déchodkového sporenia (I1. pilier) - kapitaliza¢ny pilier, ktory bol
prispevkovo definovany a mal byt financovany prostrednictvom prispevkov na osobné
dochodkové ucty ucastnikov systému a napokon dobrovolnym stkromnym pilierom (III.
pilier), na baze doplnkového poistenia s vyuzitim aj inych produktov finanéného trhu.®

Diia 1. januara 2004 nadobudol udinnost’ zakon &. 461/2003 Z. z. o sociadlnom poisteni.'”
Dna 1. januara 2005 nadobudol ucinnost zakon ¢. 650/2004 Z. z. o doplnkovom
dochodkovom sporeni a 0 zmene a doplneni niektorych zdkonov. Diia 1. janudra 2005
nadobudol uc¢innost’ zdkon ¢. 43/2004 Z. z. o starobnom dochodkovom sporeni a 0 zmene
a doplneni niektorych zdkonov okrem ustanoveni § 47 az 51, § 53 az 56, § 58, 62, 66, 109, §
113 az 115, § 120, 124, ktoré nadobudli G¢innost’ dia 1. februara 2004 a ustanoveni § 52, §
67,§ 111, § 112, 8§ 117 a § 123, ktoré nadobudli u¢innost’ dna 15. aprila 2004.

Déchodkova reforma v SR spocivala predovsetkym

- Vvzavedeni prispevkovo definovaného povinného systému starobného dochodkového
sporenia;

- v prebudovani priebezného systému, ktory vychadza z jeho modifikovanej filozofie;

- vo zvyseni vyznamu dobrovolnych déchodkovych schém.!!

Systém dochodkového zabezpedenia v CR pozostava z dvoch pilierov. Regulaciu prvého
reprezentuje zédkon €. 155/1995 Sb. o déchodkovom poisteni v zneni neskorSich predpisov.
Predmetny pilier je priebezne financovany, pre udrzatel'nost’ tohto systému je dolezité, aby
bolo povinné poistné odvadzané pravidelne.'? Vyska poistného na déchodkové poistenie, ako
aj vySka davok vyplacanych Statom sa moze kedykol'vek zmenit, a to hlavne v suvislosti
s demografickym vyvojom.*3

Diia 1. januara 2013 nadobudol Uc¢innost’ zakon ¢. 426/2011 Sb. o déchodkovom sporeni,
ktory predstavoval tzv. druhy pilier. Predmetny normativny pravny akt bol zruSeny k 1.
januaru 2018 zdkonom €. 376/2015 Sb. o ukonceni dochodkového sporenia.

Zakon ¢. 42/1994 Sb. o penzijnom pripoisteni so Statnym prispevkom a o zmendch
niektorych zakonov suvisiacich s jeho zavedenim v zneni neskorSich predpisov predstavoval,
resp. stale predstavuje pre jeho Ucastnikov treti pilier, do ktorého vSak bolo mozné vstapit’ len

Tamze.

Tamze.

7 POLONSKY, D., PLACHA, J.: Socidlne poistenie Vv systéme socidlneho zabezpecenia na Slovensku od roku 1990 po

sucasnost. Trnava : Univerzita sv. Cyrila a Metoda v Trnave, Fakulta socialnych vied, 2017, s. 67.

GEJDOSOVA, Z.: Socidine zabezpecenie v systéme verejnej spravy na Slovensku. Ruzomberok : VERBUM, 2012, s. 29.

9 POLONSKY, D., PLACHA, J.: Socidine poistenie v systéme socidlneho zabezpecenia na Slovensku od roku 1990 po
sucasnost. Trnava : Univerzita sv. Cyrila a Metoda v Trnave, Fakulta socialnych vied, 2017, s. 67.

10 Svynimkou § 122 ods. 4 az 6, § 123 ods. 3 az 5, §272 ods. 7, §286 ods.2, §291 ods.3ao0ds. 4 a § 293, ktoré
nadobudaji ucinnost’ diiom vyhlasenia, § 120 ods. 4, ktoré nadobudli ¢innost’ diom nadobudnutia platnosti zmluvy o
pristupeni Slovenskej republiky k Eur6pskej tinii.

11 RIEVAJOVA, E. a kol.: Socidlne zabezpecenie. 2. prepracované vydanie. Bratislava : Vydavatel'stvo EKONOM, 2017, s.
143.

12 RYTfROVA, L.: Diichodovy systém v Ceské republice. Olomouc : ANAG, 2013, s. 11-12.

13 SYROVY, P.: Jak si sporit na diichod. Zorientujte se v diichodové reformé. Praha : GRADA Publishing, 2012, s. 86-87.
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do 31. decembra 2012. Dna 1. januara 2013 nadobudol G¢innost’ zakon ¢. 427/2011 Sb.
0 doplnkovom penzijnom sporeni. Penzijné pripoistenie bolo nahradené¢ doplnkovym
penzijnym sporenim, bola zavedena regulacia, ktora zabezpecila vac¢siu ochranu prostriedkov
ucastnikov a zaroven plati, ze aj nové legislativne prostredie zabezpecuje ucastnikovi Statne
prispevky, dafové vyhody, a taktiez nasporené prostriedky spravuje penzijna spoloénost’.*

Spolo¢nym menovatel'om pravnej Upravy doplnkového dochodkového sporenia v SR
a doplnkového penzijného sporenia v CR je ich 0lel, ktory spotiva v zabezpeeni
doplnkového prijmu pre fyzicki osobu scielom zvySovania jej zivotnej urovne
V poproduktivhom veku.

Nesporne doleziti ulohu pri realizacii povoleného predmetu podnikania doplnkovej
dochodkovej spolocnosti a penzijnej spolocnosti  hraju  subjekty opravnené na
sprostredkovanie ich finanénych sluzieb. Cielom prispevku je porovnanie zakonnych
podmienok pre distribiciu doplnkového déchodkového sporenia na Slovensku a doplnkového
penzijného sporenia v Cechach, pouzitim metody analyzy a komparacie.

I1. DOPLNKOVA DOCHODKOVA SPOLOCNOST A PENZIJNA SPOLOCNOST

Zakon ¢. 650/2004 Z. z. o doplnkovom ddéchodkovom sporeni a o zmene a doplneni
niektorych zakonov v zneni neskorSich predpisov (d’alej len ,zakon o doplnkovom
déchodkovom sporeni‘) upravuje doplnkové déchodkové sporenie, organizaciu, financovanie
a vykonavanie doplnkového déchodkového sporenia, dohl'ad nad vykonavanim doplnkového
dochodkového sporenia a transformaciu doplnkovej dochodkovej poistovne. Dohliadanym
subjektom, ktory uskuto¢nuje doplnkové dochodkové sporenie je doplnkova déchodkova
spoloc¢nost’. Ide o akciovll spolo¢nost’” so sidlom na uzemi Slovenskej republiky, ktorej
predmetom cCinnosti je vytvaranie a sprava doplnkovych dochodkovych fondov na ucel
vykonavania doplnkového dochodkového sporenia, a to na zaklade povolenia na vznik a
¢innost’ doplnkovej dochodkovej spolo¢nosti udeleného Narodnou bankou Slovenska.'®
Doplnkové dochodkové sporenie je zhromazd'ovanie prispevkov na doplnkové déchodkové
sporenie od ucastnikov doplnkového dochodkové sporenia a zamestndvatel'ov, nakladanie
s majetkom v doplnkovom doéchodkovom fonde podla zakona a vyplacanie davok
doplnkového dochodkového sporenia.t®

Doplnkova dochodkova spolocnost’ patri medzi dohliadané subjekty financného trhu.
Dohl’ad nad nou realizuje Narodna banka Slovenska.

V Ceskej republike, penzijné spoloénosti a penzijné fondy slizia k penzijnému sporeniu,
alebo k ukladaniu, zhromazd’ovaniu a naslednému umiestiiovaniu tspor ob¢anov do réznych
druhov investicnych ndstrojov za ucelom ich dodato¢ného zhodnotenia a neskorSieho
vyplacania starobnych penzii.l’

Penzijna spoloc¢nost’ predstavuje obchodnt spolo¢nost’, pre ktorti zdkonodarca ustanovuje
obligatorne pravnu formu akciovej spolo¢nost’ a ktorej predmetom podnikania je
zhromazd’ovanie prispevkov Ucastnika, prispevkov zamestnavatela a Statnych prispevkov za
ucelom ich umiestnovania do ucastnickych fondov, hospodarenie s majetkom v ucastnickych
fondoch a vyplacanie davok doplnkového penzijného sporenia.®

Zékon €. 427/2011 Sb. o doplnkovom penzijnom sporeni v zneni neskorSich predpisov
(d’alej len ,,zdkon o doplnkovom penzijnom sporeni) urCuje, ze hore uvedeny Specificky
predmet Cinnosti, je akciova spolo¢nost’ oprdvnend uskutocnovat vylucne v pripade, ze

14 PRIB, I., VORISEK, V.: Diichodové predpisy s komentdiem .7.aktualizované vydani . Olomouc: ANAG, 2012, s. 17.
15 SIDAK, M., DURACINSKA, M. a kol.: Financné prdavo. 2. vydanie. Bratislava : C. H. Beck, 2014, s. 414,

16 BABCAK, V. a kol.: Financné pravo na Slovensku a v Eurépskej tinii. Bratislava : EUROKODEX, 2012, s. 502.

17 REJNUS, O.: Financni trhy. 4. aktualizované a rozgitené vydani. Praha : Grada Publishing, 2014, s. 121.

18 Porovnaj § 29 ods. 1 zékona ¢. 427/2011 Sb. o doplnkovom penzijnom sporeni v zneni neskorsich predpisov.
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disponuje povolenim na ¢&innost penzijnej spolo¢nosti udelovanym Ceskou narodnou
bankou.*

Penzijna spolo¢nost’ patri medzi subjekty, nad ktorymi vykonava dohlad Ceska narodné
banka.?’ Pri realizacii dohl'adu vystupuje centrdlna banka ako organ verejnej moci, realizujic
kompetencie spravneho organu, pri¢om §tat na fiu delegoval vykon §tatnej moci.?! Prisna
reguldcia vyplyva zo skutoCnosti, Zze penzijné spoloc¢nosti disponuju velkym objemom
petiaznych prostriedkov a z tohto hl'adiska s vyznamnymi investormi na finanénych trhoch.??

Nedielnou sucastou c¢innosti doplnkovych déchodkovych spolo¢nosti, ako aj penzijnych
spoloCnosti je zabezpeCovanie odbytu ich finanénych produktov, k comu predmetné
dohliadané subjekty vyuzivaji rozne interné, ako aj externé distribu¢né kanaly. Pozornost’
budeme venovat’ druhej menovanej skupine.

111. DISTRIBUCIA DOPLNKOVEHO DOCHODKOVEHO SPORENIA V SR

Od konca 20. storofia sme svedkami premien predaja financnych sluzieb. 90. roky
minulého storocia su spiaté so zmenou zamerania pozornosti, ktord sa posunula z finanéného
produktu na klienta, predmetné vyvojové trendy mozno pripisat’ aj globalizacii a zvysenej
konkurencii.?® Finanéni agenti si povinni sohladom na zistené a zaznamenané
poziadavky, potreby klienta, jeho znalosti a skusenosti vztahujiice sa na finanénu sluzbu
vykonavat finan¢né sprostredkovanie.

Zakon ¢. 186/2009 Z. z. o finan¢nom sprostredkovani a financnom poradenstve a 0 zmene
a doplneni niektorych zdkonov v zneni neskorSich predpisov (d’alej len ,,zdkon o finanénom
sprostredkovani*) umoznuje doplnkovej déchodkovej spolocnosti ako finan¢nej inStiticii
vV zmysle predmetného pravneho predpisu spomedzi kategérii finanénych agentov
spolupracovat’ so samostatnym a viazanym finanénym agentom.

1. Samostatny finan¢ny agent

Samostatny finanény agent je opravneny ponukat’ vzdjomne si konkurujuce financné
produkty, ergo ma potencial zaujat’ klienta Sirokou Skalou finan¢nych sluzieb, ked’Zze ma
moznost’ uzatvarania pisomnych zmlav s viacerymi finanénymi inStiticiami pdsobiacimi
v prislusnom sektore v tom istom ¢ase.?* Tento subjekt mozno charakterizovat ako fyzickd
osobu — podnikatela alebo pravnicka osobu disponujiicu povolenim na vykonavanie ¢innosti
samostatného finan¢ného agenta.?

Rozhodnutim Nérodnej banky Slovenska bude tento druh povolenia udeleny Ziadatel'ovi,
ktory preukazal splnenie vSetkych zakonom o finanénom sprostredkovani stanovenych
podmienok. Medzi tieto patria u fyzickej osoby ziadajtcej o udelenie prislusného povolenia,
jej doveryhodnost, odborna sposobilost, doveryhodnost’ a odborna spdsobilost’ jej
zamestnancov, ktori budu vykondvat finan¢né sprostredkovanie, technickd a organizana
pripravenost na vykonavanie finan¢ného sprostredkovania.’® U pravnickej osobe

19 KURKA, R., PARIKOVA, A.: Subjekty financniho trhu. Vybrané aspekty likvidace a insolvence. Praha : C. H. Beck,

2014, s. 30.

Porovnaj § 44 ods. 1 pism. c) zdkona &. 6/1993 Sh. 0 Ceskej Néarodnej banke v zneni neskorsich predpisov.

21 RYDL, T., BARAK, J., SANA, L., VYBORNY, P.: Zdkon o Ceské ndrodni bance. Komentar. Praha : Wolters Kluwer,
2014, s. 149.

22 KARFIKOVA, M. a kol.; Teorie financniho prdva a financni védy. Praha : Wolters Kluwer, 2018, s. 217.

2 KLOCKNER, B., W.: Systemisch verkaufen und beraten in der Finanzbranche: Dauerhaft erfolgreich durch gelingende
Kundenbindung. Springer Gabler : Wiesbaden, 2014, s. 48.

24 SLEZAKOVA, A., SIMONOVA, J., JEDINAK, P. a kol.: Zdkon o financnom sprostredkovani a financnom poradenstve.
Komentdr. Bratislava : Wolters Kluwer SR, 2020, s. 78 - 79.

% SLEZAKOVA, A., TKAC, P., NOVOTNA, M.: Samostatny financny agent ako dohliadany subjekt financného trhu.
Bratislava : Wolters Kluwer, 2016, s. 12.

% SIDAK, M., SLEZAKOVA, A. a kol.: Regulécia a dohl'ad nad cinnostou subjektov financného trhu. Bratislava : Wolters
Kluwer, 2014, s. 210.
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k predmetnym zakonnym podmienkam pristupuje povinnost’ preukazat, ze skupina s tzkymi
vizbami, ku ktorej patria aj osoby vykondvajuce kontrolu nad ziadatelom a kvalifikovana
ucast’ 0sOb na ziadatel'ovi nebrania ucinnému vykondvaniu dohladu Narodnej banky
Slovenska, ako aj to, ze ziadatel nebol pravoplatne odsideny pre trestny &in.%’
Doéveryhodnost’ a odbornu sposobilost’ ziadatel’ pravnicka osoba preukazuje u fyzickych osob,
ktoré pdsobia v zakonodarcom taxativne definovanych funkciach.

2. Viazany finan¢ny agent

Opravnenie na vykonavanie finan¢ného sprostredkovania v sektore doplnkového
dochodkového sporenia vznika viazanému finanénému agentovi okamihom zapisu do registra
finan¢nych agentov, financnych poradcov, finan¢nych sprostredkovatel'ov z iného ¢lenského
Statu v sektore poistenia alebo zaistenia a financnych sprostredkovatel'ov z iného ¢lenského
Statu v oblasti poskytovania uverov na byvanie (d’alej len ,,register). Navrhovatel'om na jeho
zapis bude doplnkova dochodkova spolocnost’. U tejto kategorie financného agenta Narodna
banka Slovenska nevedie konanie vo veciach dohladu, nie je mu udelované povolenie na
vykonévanie ¢innosti. Viazany finan¢ny agent nepatri medzi dohliadané subjekty finanéného
trhu.?® Uskutociiuje sa nad nim tzv. delegovany dohl'ad zabezpecovany finanénou institiciou,
s ktorou ma uzatvorenl pisomnu zmluvu, vztahuje sa vSak na neho regulacia tykajuca sa
sankcionovania, obsiahnuta v zakone o finanénom sprostredkovani.?®

IV. DISTRIBUCIA DOLNKOVEHO PENZIJNEHO SPORENIA V CR
Zakon o doplnkovom penzijnom sporeni rozliuje medzi samostatnym sprostredkovatel'om
a viazanym zastupcom, ktori predstavuju podnikajuce fyzické osoby alebo pravnické osoby.*°

1. Samostatny sprostredkovatel’

Samostatny sprostredkovatel vykonava sprostredkovanie doplnkového penzijného
sporenia na zaklade opravnenia na Cinnost’ samostatného sprostredkovatela udel'ovaného
Ceskou narodnou bankou. Zdkonodarca uréuje pre ziadatel’a o udelenie opravnenia na &innost’
samostatného sprostredkovatela nasledujiuce podmienky:

- sidlo ziadatel'a alebo pobocka Ziadatel'a sa nachadza na izemi Ceské republiky,

- doveryhodnost’ ziadatela, ak je Ziadatel'om pravnicka osoba, doveryhodnost’ preukazuje
Clen Statutdrneho orgénu alebo ind osoba s obdobnou podsobnostou; podmienku
doveryhodnosti musi plnit’ aj ovladajica osoba Ziadatela, ktory je pravnickou osobou,

- odborna sposobilost’, ak je Ziadatelom pravnickd osoba, odbornt spdsobilost’ preukazuje
¢len Statutdrneho organu alebo ina osoba s obdobnou pdsobnostou, pokial’ tieto osoby
skuto€ne riadia distribuciu doplnkového penzijného sporenia alebo maji byt za tato
¢innost’ zodpovedné,

- ziadatel' je poisteny pre pripad povinnosti nahradit’ ucastnikovi alebo zaujemcovi o
doplnkové penzijné sporenie Skodu sposobenu poruSenim niektorej z jeho povinnosti
stanovenych zdkonom o doplnkovom penzijnom sporeni alebo inymi pravnymi predpismi
v rozsahu, v akom sa vzt'ahuji na sprostredkovanie doplnkového penzijného sporenia, s
limitom poistného plnenia najmenej 13500000 K¢ na jednu poistnli udalost’ a najmene;j
20250000 K¢ pre pripad subehu viacerych poistnych udalosti v jednom roku,

27 Porovnaj § 18 ods. 2 zakona o finanénom sprostredkovani.

28 Porovnaj § 1 zakona &. 747/2004 Z. z. o dohl'ade nad finanénym trhom a 0 zmene a doplneni niektorych zdkonov v zneni
neskorsich predpisov.

29 SLEZAKOVA, A., SIMONOVA, J., JEDINAK, P. a kol.: Zdkon o financnom sprostredkovani a financnom poradenstve.
Komentar. Bratislava : Wolters Kluwer SR, 2020, s. 83.

30 Porovnaj § 74 ods. 1 zdkona o doplnkovom penzijnom sporeni.
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- udaje o osobe ziadatel'a uvedené v Ziadosti umoziuju identifikaciu ziadatel'a v prisluSnom
zakladnom registri,

- ziadatel’ nie je samostatnym sprostredkovatel'om alebo viazanym zastupcom podla zakona
0 doplnkovom penzijnom sporeni.®!

2. Viazany zastupca

Viazany zastupca je subjekt opravneny na sprostredkovanie doplnkového penzijného
sporenia na zaklade zéapisu do registra osdb opravnenych sprostredkovavat doplnkové
penzijné sporenie. To znamend, ze U danej kategérie je uplatiovany registracny princip.
Predmetny princip vyjadruje, 2¢ Ceskd narodna banka nevykonava vecny prieskum.%

Zékonom o doplnkovom penzijnom sporeni bol zriadeny register oséb opravnenych
sprostredkovéavat’ doplnkové penzijné sporenie, ktory vedie Ceska narodna banka vyluéne
v elektronickej podobe a do ktorého st zapisovani samostatni sprostredkovatelia a ako bolo
uvedené aj viazani zastupcovia.®

V. VYBRANE PRAVNE ASPEKTY ROZDIELOV V SLOVENSKEJ A CESKEJ
REGULACIE

KIiacovy rozdiel medzi slovenskou a ¢eskou pravnou tpravou podmienok pre distribliciu
doplnkového dochodkového sporenia a doplnkového penzijného sporenia spociva
V procesnopravnej reguldcii. Zakon ¢. 747/2004 Z. z. o dohlade nad finanénym trhom
a 0zmene adoplneni niektorych zakonov v zneni neskorSich predpisov (dalej len ,,zdkon
0 dohl'ade nad finanénym trhom®) v tretej Casti zvanej konanie vo veciach dohl'adu upravuje
osobitny druh spravnoprocesného konania bez subsididrnej aplikacie zakona ¢. 71/1967 Zb. 0o
spravnom konani (spravny poriadok) v zneni neskorSich predpisov (dalej len ,,spravny
poriadok®). Ergo slovensky zakonodarca vyluCuje pouzitie spravneho poriadku v konani,
Vv ktorom Narodna banka Slovenska rozhoduje o Ziadosti o udelenie povolenia na
vykonavanie cinnosti samostatného finanéného agenta. V porovnani suvedenym, ceska
regulacia vyslovne predpoklada aplikaciu zakona ¢. 500/2004 Sb. spravny poriadok v zneni
neskorsich predpisov (d’alej len ,,spravny poriadok CR*).3*

V aplikacnej praxi je zauZivané cClenenie konani vo veciach dohladu na povolovacie
a sankéné.®>® V povolovacom konani sa uplatiiuje dispozi¢na zasada. Predmetné konanie je
iniciované Ziadatelom. Ziadost' o udelenie povolenia na vykonavanie &innosti samostatného
finanéného agenta ma listinnii podobu.® V stvislosti s pandémiou ochorenia COVID-19, bol
prijaty zakon €. 67/2020 Z. z. o niektorych mimoriadnych opatreniach vo finan¢nej oblasti v
stvislosti so Sirenim nebezpecnej nakazlivej l'udskej choroby COVID-19 (d’alej len ,lex
korona*). Nadobudnutim u¢innosti predmetného normativneho pravneho aktu zakonodarca
umoznil, aby po€as obdobia pandémie zZiadatelia mohli podavat’ Narodnej banke Slovenska
ziadosti 0 udelenie povolenia na vykonavanie ¢innosti samostatného finanéného agenta
elektronicky s kvalifikovanym elektronickym podpisom prostrednictvom tUstredného portalu
verejnej spravy.®’ Ide o pravo, nie povinnost ziadatela. Moznost’ podania Ziadosti o udelenie
povolenia na vykonavanie ¢innosti samostatného financné¢ho agenta v listinnej podobe ostava
nad’alej zachovana. Pre Zziadatela, teda Vv sucasnosti existuju dve alternativy. Zo zakona

31 Porovnaj §77a zakona o doplnkovom penzijnom sporeni.

3 HUSTAK, Z., SOVAR, J., FRANEK, M., SMUTNY, A., CETLOVA, K., DOLEZALOVA, D.: Zdkon o podnikéni na
kapitalovém trhu. Komentar. Praha : C.H. Beck, 2012, s. 332.

33 Porovnaj § 79 a § 80 zdkona o doplnkovom penzijnom sporeni.

34 Porovnaj § 77b ods. 1 zdkona o doplnkovom penzijnom sporeni.

% SLEZAKOVA, A., MIKLOS, P. a kol.: Zikon o dohlade nad financnym trhom. Komentdr. Bratislava : Wolters Kluwer

SR, 2018, s. 274.

Porovnaj § 16 ods. 2 zékona o dohl'ade nad finanénym trhom.

37 Porovnaj § 30 ods. 1 lex korona.

36
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0 doplnkovom penzijnom sporeni vyplyva, Ze ziadost o udelenie opravnenia na c¢innost
samostatného sprostredkovatel'a mozno podat’ vyluéne elektronicky.®

Pravna Uprava aj u samostatného finanéného agenta, aj u samostatného sprostredkovatel’a
predpoklada zapis do prislusného registra vedeného orgdnom dohladu. Ak Ceskd narodna
banka vyhovie ziadosti Ziadatel'a v plnom rozsahu, nevyhotovuje pisomné rozhodnutie.
V tomto pripade rovno zapiSe organ dohl'adu samostatného sprostredkovatel'a do registra osob
opravnenych sprostredkovavat doplnkové penzijné sporenie. Rozhodnutie Ceskej narodnej
banky nadobudne pravoplatnost okamihom zapisu samostatného sprostredkovatela do
registra 0sOb opravnenych sprostredkovavat doplnkové penzijné sporenie, pricom o zapise do
predmetného registra Ceskd narodna banka informuje elektronicky bezodkladne dany
subjekt.%

Aj slovenskd pravna uprava predpokladd zapis samostatného financného agenta
do registra vedeného Narodnou bankou Slovenska. Predmetny zapis vSak v porovnani
s Ceskou regulaciou nie je priamym vyustenim konania vo veciach dohladu. Kladné
pravoplatné rozhodnutie Narodnej banky Slovenska tvori prvy nevyhnutny predpoklad
vykonavania finanéného sprostredkovania, aviak zapis*®® je u podnikajucej fyzickej osoby
podmieneny doruCenim kopie poistnej zmluvy spolu s dokladom o uhradeni poistného.
Pravnicka osoba je povinna Narodnej banke Slovenska taktiez dorucit’ kopiu poistnej zmluvy
spolu s dokladom o uhradeni poistného a zaroven aj vypis z obchodného registra, z ktorého je
zrejmé, ze vykonavanie ¢innosti samostatného finan¢ného agenta v prislusnom povolenom
sektore bolo zapisané ako predmet ¢innosti registrovym sidom.

Poistenie zodpovednosti za Skodu pri vykonavani sprostredkovatel'skej ¢innosti je spolo¢né
obom pravnym upravam. Ceska reguldcia, splnenie tejto zakonnej podmienky viaZe na
udelenie opravnenia na udelenie povolenia na ¢innost’ samostatného sprostredkovatela, t.j.
musi byt preukdzana v konani vedenom podla spravneho poriadku CR. Naopak, Néarodna
banka Slovenska skima uzatvorenie poistenia zodpovednosti za Skodu az po nadobudnuti
pravoplatnosti individualneho spravneho aktu, avSak este pred zapisom do registra. Fakticky
ucinok oboch pravnych uprav je rovnaky. Samostatny finan¢ny agent na Slovensku
a samostatny sprostredkovatel' v Cechach su pred zaGatim vykonavania sprostredkovania
povinni byt poisteni pre pripad zodpovednosti za Skodu. V porovnani so zapisom
do registra 0osob opravnenych sprostredkovavat’ doplnkové penzijné sporenie, zakonodarca
na Slovensku podmieniuje u samostatného finanéného agenta pravnickej osoby zapis do
registra aj predlozenim vypisu z obchodného registra, z ktorého vyplyva, Ze doslo k zapisu
tohto povoleného predmetu ¢innosti.

Opravnenie na ¢innost’ samostatného sprostredkovatela je udel'ované na dobu urcitt. Trva
do konca kalendarneho roku nasledujuceho po kalendarnom roku, v ktorom bol samostatny
sprostredkovatel’ zapisany do registra osdb opravnenych sprostredkovavat doplnkové
penzijné sporenie.*? Ceska narodna banka samostatnému sprostredkovatelovi predizi
opravnenie na ¢innost’ vzdy o dalsich 12 mesiacov po zaplateni spravneho poplatku.*?Ak teda
uplynie doba trvania opravnenia na ¢innost’ samostatného sprostredkovatela a este pocas nej
nedojde k tthrade sprdvneho poplatku, predmetné opravnenie zanikne v dosledku plynutia
¢asu a nezaplatenia poplatku.

Predmetny spravny poplatok mozno analogicky prirovnat k roénému prispevku, ktory
je samostatny finan¢ny agent povinny uhradzat’ ako dohliadany subjekt finan¢ného trhu.

38
39
40

Porovnaj § 77b ods. 1 zékona o doplnkovom penzijnom sporeni.

Porovnaj § 77b ods. 2 zékona o doplnkovom penzijnom sporeni.

V sulade s § 14 ods. 7 zékona o finanénom sprostredkovani je samostatny finanény agent opravneny zacat’ vykonavat’
finan¢né sprostredkovanie od okamihu zapisu do prislusného zoznamu v prislusnom podregistri.

Porovnaj § 77c ods. 1 zakona o doplnkovom penzijnom sporeni.

Porovnaj § 77c ods. 2 prva veta zakona o doplnkovom penzijnom sporeni.
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Vysku ro¢ného prispevku urcuje Bankova rada Narodnej banky Slovenska podla § 40 ods. 2
zakona o dohl'ade nad finanénym trhom v spojeni s § 6 ods. 2 pism. d) zdkona Narodnej rady
Slovenskej republiky ¢. 566/1992 Zb. o Narodnej banke Slovenska v zneni neskorSich
predpisov. Zakonodarca v § 19 ods. 1 zdkona o finanénom sprostredkovani taxativne
zakotvuje dovody zaniku povolenia na vykonavanie ¢innosti samostatného finanéného agenta.
Neuhradenie ro¢ného prispevku dohliadaného subjektu finanéného trhu do predmetného
okruhu nepatri.

Rozdiely nachadzame aj v regulécii viazaného zéastupcu a viazaného finan¢ného agenta.
Viazany zastupca je povinny na ucely vykonéavania sprostredkovania doplnkového penzijného
sporenia uzatvorit' pisomnid zmluvu bud s penzijnou spolo¢nostou alebo samostatnym
sprostredkovatelom. Po6jde teda o podnikatel'ské rozhodnutie prislusného subjektu, s ktorym
z potencialnych zmluvnych partnerov uzatvori zmluvu. Ide o signifikantny rozdiel
V porovnani so slovenskou pravnou upravou, v zmysle ktorej je financna institucia (doplnkova
dochodkové spolo¢nost’) opravnend vytvorit’ siet’ viazanych finanénych agentov (fyzickych
a pravnickych osob, u ktorych sa taktiez uplatiluje registracny princip) a samostatny finan¢ny
agent je opravneny na vykonavanie ¢innosti v sektore doplnkového dochodkového sporenia
buduje siet’ podriadenych finan¢nych agentov. Viazani finan¢ni agenti st ex lege opravneni
vykonavat’ finan¢né sprostredkovanie v tom istom case iba pre jednu doplnkova déchodkova
spolo¢nost, nesml vykondvat’ ¢innost’ pre samostatného finanéného agenta. Slovenska pravna
uprava rozliSuje medzi subjektmi subordinovanymi finan¢nej institicii a samostatnému
finanénému agentovi. Viazani a podriadeni finan¢ni agenti predstavuju dve odlisné kategorie
finan¢nych agentov.

Ceska pravna tprava umoziiuje kategorii viazanych zastupcov, aby sa rozhodla, & bude
subordinovand finan¢nej inStitlcii - penzijnej spolo¢nosti alebo samostatnému
sprostredkovatel'ovi. Specificki skupinu podnikatelov (sprostredkovatel'ov) podriadenych
samostatnému  sprostredkovatel'ovi zdkonodarca nezaviedol. Podriadenym finanénym
agentom sa priblizujucu kategériu Ceska pravna Uprava sprostredkovania doplnkového
penzijného sporenia nepozna.

VI. ZAVER

Doplnkova ddéchodkova spolo€nost, aj penzijnd spoloc¢nost’ predstavuju dohliadané
subjekty finan¢ného trhu. Dohlad nad doplnkovou déchodkovou spolo¢nostou vykonava
Nérodna banka Slovenska. Dohlad nad penzijnou spoloénostou realizuje Ceskd nirodna
banka. U oboch ide 0 dohl'ad vykonavany nezavislou centralnou bankou prislusného $tatu.

Daldim spoloénym znakom ich podnikania je zdkonne ukotvena moznost vyuZivania
externych distributorov svojich finan¢nych sluzieb.

Zakon o finan¢nom sprostredkovani umoznuje doplnkovej ddochodkovej spolo¢nosti
pouzivat’ na sprostredkovanie ucastnickych zmlav a zamestnavatel’skych zmluv samostatného
a viazaného financného agenta. Samostatny financny agent podnikd na zaklade povolenia na
vykonavanie c¢innosti samostatného finanéného agenta udelovaného Néarodnou bankou
Slovenska. U viazaného finan¢ného agenta nie je vedené konanie vo veciach dohladu, nie je
povinny ziskat" povolenie, zaCiatok opravnenia je spity s okamihom zapisu do registra.
Samostatny finanény agent ex lege modze vtom istom case vykonavat financ¢né
sprostredkovanie pre viacero doplnkovych ddéchodkovych spolo¢nosti. Naopak, viazany
finan¢ny agent iba pre jednu.

V sulade so zdkonom o doplnkovom penzijnom sporeni je penzijna spolocnost’ opravnena
za ucelom sprostredkovania zmluvy o doplnkovom penzijnom sporeni spolupracovat’
SO samostatnym sprostredkovatelom a viazanym zastupcom. Rovnako, ako slovenska, aj
Ceska reguldcia ustanovuje u samostatného sprostredkovatela povinnost’ ziskat’ povolenie na
ginnost  samostatného  sprostredkovatela udelovaného Ceskou narodnou bankou
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a U viazaného zastupcu predpoklada registraciu. Kym cinnost’ viazaného zastupcu je spéta
sjednou penzijnou spolo¢nostou, alebo sjednym samostatnym sprostredkovatel'om,
samostatny sprostredkovatel’ moze byt Cinny pre viaceré.

Najmarkantnej$i rozdiel medzi slovenskou a ceskou pravnou upravou distribucie
finan¢nych produktov externymi subjektmi spociva vtom, Ze viazany finanCny agent
vykonava ¢innost’ vylu¢ne pre doplnkovu dochodkovu spolo¢nost’, nesmie spolupracovat’ so
samostatnym financnym agentom. Zakon o doplnkovom penzijnom sporeni umoznuje
viazanému zastupcovi vybrat’ si pri uzatvarani zmluvy, na zéklade ktorej bude sprostredkovat’
doplnkové penzijné sporenie, medzi penzijnou spolocnostou alebo samostatnym
sprostredkovatel'om.

Cesky zakon o doplnkovom penzijnom sporeni upravuje doplnkové penzijné sporenie, ako
aj jeho sprostredkovanie. Naopak, podmienky pre uskuto¢niovanie finanéného
sprostredkovania Vv sektore doplnkového dochodkového sporenia nachiddzame v zakone
0 finan¢nom sprostredkovani, doplnkové dochodkové sporenie upravuje zakon o doplnkovom
déchodkovom sporeni.

Rozdiel oproti ceskej uprave teda spociva v tom, ze slovenska reguldcia je rozdelena do
dvoch normativnych pravnych aktov.

Aj napriek hore uvedenym rozdielom konsStatujeme, Zze v Ceskej a slovenskej pravnej
regulécii s dané aj spolo¢né prvky. Obe pravne upravy umoziuji doplnkovej dochodkovej
spolo¢nosti, penzijnej spoloCnosti vyuzivat externé distribu¢né siete tvorené dvoma
rozlicnymi kategériami subjektov. U prvej kategorie zdkonodarca urcuje povinnost ziskat
prislusné povolenie a U druhej registraény princip. Stupiiu naro¢nosti pristupu k vykonavaniu
sprostredkovania finan¢nych sluzieb potom zodpoveda rozsah opravnenia kategorie.

KLCUCOVE SLOVA
samostatny finan¢ny agent, viazany finanény agent, samostatny sprostredkovatel’, viazany
zastupca.

KEY WORDS
independent financial agent, bound financial agent, independent intermediary, tied agent.
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COMPARATIVE EVALUATION OF THE DE LEGE LATA
LEGISLATION ON ALTERNATIVE PUNISHMENTS IN THE
SLOVAK REPUBLIC IN COMPARISON WITH GERMANY

KOMPARATIVNE ZHODNOTENIE PRAVNEJ UPRAVY DE
LEGE LATA ALTERNATIVNYCH TRESTOV V
SLOVENSKEJ REPUBLIKE V POROVNANI S NEMECKOM

Veronika Téthovd', Luboslav Sisak?
https://doi.org/10.33542/S1C2021-1-08

ABSTRACT

This paper concentrates on the comparation of the Slovak de lege lata legislation on alternative
punishments with the legislation in Germany. From among alternative sentences the authors
chose the sentence of house arrest and the sentence of community service. The authors focus
on a brief historical development of the legal regulation of these alternative punishments, the
reason for their introduction into the legal order of individual countries, how they have changed
over time and what their current state is. In order to evaluate the legislation of alternative
punishments in the chosen countries, the authors use the comparative method and formulate de
lege ferenda proposals which can be found at the end of the article.

ABSTRAKT

Clanok® sa venuje kompardcii slovenskej pravnej upravy de lege lata alternativnych trestov
V porovnani s pravnou upravou v Nemecku. Autori si pre tento ucel z alternativnych trestov
vybrali trest domdceho vdzenia a trest povinnej prdce. Prispevok sa zameriava na strucny
historicky vyvoj pravnej upravy tychto alternativnych trestov, dovod ich zavedenia do pravneho
poriadku jednotlivych krajin, ako sa menili v case a aky je ich sucasny stav. Za ucelom
zhodnotenia pravnej upravy alternativnych trestov v jednotlivych krajinach autori vyuZivaju
komparativiu metodu a formuluju navrhy de lege ferenda, ktoré sa nachadzaju v zavere clanku.

I. INTRODUCTION

In order to assess the state of de lege lata legal regulation of alternative punishments, it is
necessary to focus on the analysis of the substantive conditions for the imposition of
punishments enshrined in the relevant provisions of Act no. 300/2005 Coll. Criminal Code
(hereinafter also “Criminal Code™). Alternative punishments are based on the concept of
criminal policy referred to as restorative justice.® Alternative sentences are sentences which,
without being linked to imprisonment, guarantee the fulfilment of the purpose of the sentence
in the same way as if an unconditional sentence of imprisonment had been served on a convicted

JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika

University of Pavol Jozef Safarik in Kogice, Faculty of Law, Slovak Republic.

Mgr., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika

University of Pavol Jozef Safarik in Kogice, Faculty of Law, Slovak Republic.

8 The presented article was created with the support and is the output of the research project APVV-16-0362 "Privatization
of criminal law - substantive, procedural, criminological and organizational-technical aspects".

4 STREMY, T. - KLATIK, J. Alternativne tresty. Bratislava: C. H. Beck, 2018, p. 24.
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person. When imposing sentences, the judge has the option of imposing on the convicted person
a sentence of imprisonment or a sentence that will be executed while the convicted person stays
outside of prison. The purpose of alternative punishments is that they are not associated with
the negative aspects of imprisonment, such as the disruption of emotional or family ties. The
aim of expanding the possibilities of imposing these sentences is also to strengthen the principle
that an unconditional sentence of imprisonment is the ultima ratio. This principle should only
be applied if other means, i.e., sentences without imprisonment, have failed.> Among the
punishments listed in section 32 of the Criminal Code, alternative punishments in Slovak law
may be considered to be the sentence of house arrest, the punishment of community service,
the alternativity of which follows directly from the provisions of section 34 (7) of the Criminal
Code.® The aim of this article is to evaluate the state de lege lata of alternative sentences of
house imprisonment and punishment of community service in the Slovak Republic and compare
them with the legislation in Germany.

First of all, it is requested to point out that German criminal law is structured in a way that
is atypical in comparison with the Slovak legislation. In addition to "general” criminal law
(allgemeines Strafrecht; also called "adult" criminal law - Erwachsenenstrafrecht), there are
relatively separate related branches, i.e., juvenile criminal law (Jugendstrafrecht)’ and the so-
called secondary criminal law (Nebenstrafrecht).® Criminal sanctions are largely regulated in
the basic regulation of substantive criminal law - the Criminal Code® (Strafgesetzbuch,
hereinafter as the "StGB" or, depending on the context, the "statute™), in section 38 et seq. The
legislator systematically places them in a wider group of institutes, which he calls the “Legal
Consequences of an Act”.?® As in Slovakia, also in German law the basic division of criminal
sanctions is marked by double-tracking, also called bipartite system or dualism. There are thus
two basic categories of sanctions - punishments (Strafen);!! and remedial and security measures
(Mafsregeln der Besserung und Sicherung; these are similar to Slovak protection measures.*2
The StGB recognizes two so-called principal punishments, namely imprisonment® and
a pecuniary punishment.** They are “principal” because all criminal offenses under the special
part of the StGB (sections 80 et seq.) are always punishable by at least one of them. With regard
to the possibilities of imposing a sentence of imprisonment, a convicted person may be punished
either solely by imprisonment or by imprisonment together with a fine.> On the other hand,
pecuniary punishments are always an option only as an alternative to imprisonment. German
law does not recognize criminal offenses which the legislator would sanction solely with
pecuniary punishment.'® In German criminal law, a fine, together with a sentence imposing an
act of work (performance of community service), constitute sanctions which can be described

5 ROMZA, S. et al. Alternativne spésoby vykonu trestov. Kosice: Safarik Press UPJS in Kosice, 2018, p. 170.

6 Naturally, a pecuniary punishment can also be considered as an alternative punishment, if it is imposed in accordance with
section 56 (2) of the Criminal Code, but for the purposes of the article we will not pay attention to this type of punishment.

7 Codified in Jugendgerichtsgesetz, BGBI. | 1974 p. 3427.

8  Secondary criminal law is fragmented in a set of regulations from various special areas of social life, in which the need for
special criminal law regulation arose. Let us mention, for example, the Act on Narcotic Drugs (Betdubungsmittelgesetz),
the Act on Road Transport (StrafSenverkehrgesetz), the Army Criminal Act (Wehrstrafgesetz), as well as a number of
economic and financial regulations. For their calculation see e.g. WEIGEND, T. Einleitung, margin number 18. In:
CIRENER, G. — RADTKE, H. — RISSING-VAN SAAN, R. et al. (hrsg). Strafgesetzbuch. Leipziger Kommentar. Vierter
Band, 13 Auflage, Berlin: De Gruyter, 2020.

9 Strafgesetzbuch, BGBI. | 1998 p. 3322 as amended by later legislation.

10 Name of Part 3 of the StGB.

11 Sections 38 to 60 of the StGB.

12 Sections 61 to 78 of the StGB.

13 Sections 38 to 39 of the StGB.

14 Sections 40 to 43 of the StGB.

15 MEIER, B. D. Strafrechtliche Sanktionen. Springer Verlag, 2019, p. 90.

16 Ibid., p. 66.
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as a pair of alternative punishments in the strict sense. We do not find the sentence of house
arrest in the sanction system of German law, but the institute of electronic monitoring is known
and has been used in Germany for a long time. This also leads to the reason for choosing this
country in order to compare the legislation of alternative punishments, as they can be inspiring
for us in some ways.

Il. COMMUNITY SERVICE
1. Germany

Around the mid-1980s, reform initiatives in relation to the current criminal sanctions system
have repeatedly appeared in the Federal Assembly (Bundestag). No special attention was paid
to the alternative punishments. The first efforts to significantly reform alternative punishments
came in the 14th parliamentary term (1998-2002) of the Federal Assembly. In 1998, the Federal
Ministry of Justice set up a Commission for the Reform of Criminal Sanctions, with the task of
drafting new legislation. Building on the conclusions of the work of this commission, a Bill on
the Reform of the Law of Sanctions was submitted to the Bundestag in 2002.1” The leitmotif of
the present bill was to reduce the number of short-term and alternative sentences of
imprisonment.’® Of all the legislative efforts made so far, it came for the first time with a
substantial strengthening of the sentence in the form of community service in the system of
criminal sanctions. After highlighting several positive aspects of community service in the role
of punishment,'® it was proposed to introduce community service as a primary substitute
sanction for non-compliance with an imposed fine, instead of an alternative sentence of
imprisonment. In any case, the offender's consent to the community service was insisted on;
one daily rate of fine should correspond to 3 hours of work. Only after the failure of the
community service was a substitute sentence of imprisonment to begin.? The proposed changes
in the status of punishment in the form of community service in the system of criminal sanctions
have mostly met with a negative response. In particular, they were criticized for breaking the
coherence of the rules on sentencing,? not strengthening special prevention and not complying
with the constitutional principle of equality.?® Last but not least, practical problems were
highlighted in the creation of a sufficient number of working positions,? as well as in the control

17 Bundestagsdrucksache (hereinafter as ,,BT-drucks.*) 14/9358.

18 BT-drucks. 14/9358, p. 1.

19 Community service has been described as a means of positive special prevention. It is intended to represent the perpetrator’s
active actions towards reconciliation with society and emphasizes his/her social responsibility. It enables the perpetrator to
symbolically remedy the evil committed and contributes to the restoration of legal peace (Rechtsfrieden). Through
community service, the perpetrator finally comes into contact with persons who, through the honest performance of their
work, contribute to the progress of society. Thus, such persons can have a positive effect on the perpetrator and serve as
patterns of behaviour. BT-drucks. 14/9358, p. 10.

20 BT-drucks. 14/9358, p. 10.

21 HELGERTH, R. — KRAUB, F. Der Gesetzenwurf zur Reform des Sanktionenrechts. Zeitschrift fiir Rechtspolitik. 2001,
Heft 7, p. 281; WOLTERS, G. Der Entwurf eines ,,Gesetzes zur Reform des Sanktionenrechts. Zeitschrift fiir die gesamte
Strafrechtswissenschaft. 2002, Heft 1, p. 74 et seq.

22 It was proposed that community service should not be allowed if its fulfilment was unlikely in advance. This was perceived
as problematic when the offender, due to, say, physical or mental illnesses, even with the best of intentions, could not
perform community service and therefore the court could not impose this punishment on him/her. Doubts were expressed
as to whether such an approach was in line with the principle of equality. Ibid., p. 282. For similar intentions, but in relation
to the drafts of the 15th election period, see STOCKEL, H. Gedanken zur Reform des Sanktionenrechts. In: SCHOCH, H.
— DOLLING, D. — HELGERTH, R. (eds). Recht gestalten - dem Recht dienen. Festschrift fiir Reinhard Béttcher zum 70.
Geburtstag am 29. Juli 2007. De Gruyter, Reprint 2011, p. 623 et seq.

2 Ibid.; SCHNEIDER, U. Gemeinniitzige Arbeit als »Zwischensanktion«. Monatsschrift fiir Kriminologie und
Strafrechtsreform. 2001, Heft, 4, p. 282. For an opposite opinion see DUNKEL, F. Reform des Sanktionenrechts — neuer
Anlauf. Neue Kriminalpolitik. 2003, no. 4, p. 124.
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of the performance of community service and their dismissal due to improper performance.? It
is stated that, in terms of the proposed changes, community service would be a very demanding
sanction for its execution in several respects, and it would therefore be questionable whether
the costs of securing a sentence of imprisonment would be reduced if more space for community
service was given instead.? The discussed proposal did not contain other changes in relation to
alternative sanctions, but it never came into the form of legal regulation. In the forthcoming
15th term of the Federal Assembly (2002-2005), previous efforts were followed up by another
proposal for the reform of the law of sanctions in 2004.2° The sentence in the form of community
service was to receive the rank of a principal punishment. The court would be given the
opportunity to impose a sentence on the convicted person in the form of community service if
it considered a sentence of imprisonment of less than 6 months and if other special conditions
were met.2” However, even this proposal did not reach a successful conclusion in the legislative
process, mainly due to discontinuity in the governing coalition.? In the context of the proposals
from the 15th term of the Federal Assembly (2002-2005), the Stockel study,? which questions
the appropriateness of the proposals submitted, based on rich statistics on various punishment
factors in the form of community service, is particularly noteworthy. Since 2004, the Federal
Assembly has been silent with regard to the reform of alternative criminal sanctions for a long
time.® Only recently, in 2018, this issue was revived by another proposal to change the law.%
It is characterized above all by a sharp criticism of the substitute sentence of imprisonment
(Ersatzfreiheitsstrafe).®? The core of the proposal is the complete abolition of the substitute
sentence of imprisonment. In particular, the community service sentence has a weaker position
in this proposal than in the 2004 proposal. The community service sentence should no longer
take the form of a principal sentence but should be introduced instead of the to-be abolished
substitute sentence of imprisonment.® In the current legislation, the punishment of community
service is directly linked to a fine and a substitute sentence of imprisonment for the following
reasons. The validity of a convicting judgment of a fine gives the convict a public obligation to
pay the amount imposed in favour of the state treasury. If the convicted person does not
voluntarily pay the amount imposed and if the fine is not enforced even by compulsory

24 Controlling the performance of community service would require the deployment of a disproportionate number of staff;
dismissal of public works due to improper performance would be possible only after lengthy, demanding and procedurally
uneconomical proceedings. HELGERTH, R. — KRAUB, F. Der Gesetzenwurf zur Reform des Sanktionenrechts, p. 282.

%5 SCHNEIDER, U. Gemeinniitzige Arbeit als » Zwischensanktion«, p. 285.

% BT-drucks. 15/2725.

27 These were the following conditions: the offender could not have been sentenced to unconditional imprisonment in the
past; or if the execution of the custodial sentence would significantly jeopardize the redress of the damage caused to the
victim of the crime. BT-drucks. 15/2725, section 55a paragraphs 1 no. 1 and 2, pp. 8 and 9.

8 Schréder’s SPD together with s Biindnis 90/Die Griinen handed over the government to Merkel’s CDU/CSU together with
SPD.

2 STOCKEL, H. Gedanken zur Reform des Sanktionenrechts. In: SCHOCH, H. - DOLLING, D. — HELGERTH, R. (eds).
Recht gestalten - dem Recht dienen. Festschrift fiir Reinhard Béttcher zum 70. Geburtstag am 29. Juli 2007, p. 617 et seq.

30 In 2010, four authors strongly advocated the introduction of community service as the main alternative punishment for an
unenforceable fine. The main purpose is to marginalize (short) alternative custodial sentences. In addition, it was proposed
to abolish a sentence of imprisonment of less than 6 months and to use, in particular, community service. For more detail
see DUNKEL, F. — FLUGGE, C. — LOSCH, M. — PORKSEN, A. Plidoyer fiir verantwortungsbewusste und rationale
Reformen des strafrechtlichen Sanktionensystems und des Strafvollzugs - Thesen des Ziethener Kreises. Zeitschrift fiir
Rechtspolitik. 2010, Heft 6, p. 175 et seq.

81 BT-drucks. 19/1689.

32 In particular, the alternative sentence of imprisonment is criticized for being of very short duration in the vast majority of
cases. Short sentences of imprisonment (in the German environment "short" is understood as "less than 6 months")
undermine the efforts to resocialise the offender and are not enough to achieve the educational goal. In addition, as a result
of its execution, there is a risk of the convicted person being "criminally infected" due to his/her stay in the penitentiary
institution. BT-drucks. 19/1689, p. 5.

33 BT-drucks. 19/1689, p. 3 et seq.
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execution of the sentence,® the fine shall be converted into a subsidiary sentence of
imprisonment, which is compulsorily imposed, if payment of the fine would be frustrated for
any reason.* In this way, the repressive and preventive function of a fine is to be ensured in the
sense that its imposition is associated with “punitive” effects even if the required amount is not
paid, in the form of a subsidiary sentence of imprisonment.*® The formula “1 daily rate
corresponds to 1 day of imprisonment” is used to convert an unpaid fine into a subsidiary
sentence of imprisonment.®” The subsidiary sentence of imprisonment may not fall below the
minimum of 1 day.® Due to the fact that the fine punishes mainly less and medium-serious
crimes, non-compliance with it regularly leads to relatively short subsidiary sentences of
imprisonment. However, the legislator wanted to avoid, as far as possible, the negative
consequences of short-term imprisonment, and thus during the execution of a subsidiary
sentence of imprisonment, it offers convicts a surrogate in the form of the performance of
community service.®* In practice, therefore, it is a “substitute for a subsidiary sentence of
imprisonment”. Due to its nature, the institute is often associated with the slogan “sweating
instead of sitting” (Schwitzen statt Sitzen).* The Introductory Act to the Criminal Code*
(Einfiihrungsgesetz zum Strafgesetzbuch, hereinafter as the “EGStGB”) empowers the federal
governments to adopt regulations under which the authorities responsible for serving a sentence
may allow a convict to avert the performance of a subsidiary imprisonment sentence by a free
(in the sense of “voluntary”) work, i.e., service. As soon as the convicted person has done this
work, the subsidiary sentence of imprisonment shall be deemed to have been fulfilled. The work
must be free of charge and must not be aimed at achieving economic profit.* It is usually
performed in social facilities or institutions for environmental protection.*® Today, all federal
states have used the above-mentioned legal authorization, and in each of them a separate
regulation specifying the details of the replacement of a subsidiary sentence of imprisonment
by community service applies. These regulations largely coincide in imposing an obligation on
the authorities responsible for the execution of a sentence to inform the convicted person of the
possibility of submitting a proposal within a certain time limit for the conversion of an
alternative sentence of imprisonment into community service. However, regulations of the
federal states differ in the conversion formulas for converting a sentence of imprisonment into
community service, as well as in the number of hours of work required per day (specific figures
range between 3 and 6 hours per day).*

3 The legal regulation of the compulsory execution of a fine is scattered in total of four pieces of legislation - the Criminal
Procedure Code (Strafprozessordnung); the Criminal Enforcement Order (Strafvollstreckungsordnung); the Code of
Enforcement for Judicial Claims (Justizbeitreibungsordnung) and the Code of Enforcement (Einforderungs- und
Beitreibungsordnung).

35 Section 43, first sentence of the StGB.

% RADTKE, H. § 43 Ersatzfreiheitsstrafe, margin number 2. In: V. HEINTSCHEL-HEINEGG, B. (hrsg). Miinchener
Kommentar zum Strafgesetzbuch.

87 Section 43, second sentence of the StGB.

38 Section 43, third sentence of the StGB.

89§ 293 Einfiihrungsgesetz zum Strafgesetzbuch, BGBI. 1 1975 p. 469, as amended by later legislation. For the history of
work as a punishment in the German environment together with a sociological study, see WILDE, F. Armut und Strafe.
Wiesbaden: Springer, 2016.

40 MEIER, B. D. Strafrechtliche Sanktionen, p. 81. This designation was first used by the federal state of Baden-Wiirttemberg
as the name for its project aimed at promoting community service as a surrogate for a subsidiary sentence of imprisonment.
See the Baden-Wiirttemberg web portal for more information: https://justizportal.justiz-
bw.de/pb/,Lde/Startseite/Themen/Schwitzen+statt+Sitzen. "Sweating instead of sitting" subsequently gained popularity in
professional and scientific texts, in which we often come across the term.

41 Einfiihrungsgesetz zum Strafgesetzbuch, BGBI. | 1975, p. 469, as amended by later legislation.

42 Section 293 paragraph 1 of the EGStGB.

4 MEIER, B. D. Strafrechtliche Sanktionen, p. 81.

4 RADTKE, H. § 43 Ersatzfreiheitsstrafe, margin number 4. In: V. HEINTSCHEL-HEINEGG, B. (hrsg). Miinchener
Kommentar zum Strafgesetzbuch; PUTZKE, H. § 293 EGStGB, margin number 1 et seq. In: KNAUER, CH. (hrsg).
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Community service is a voluntary decision of the convict. Enforcing them is inadmissible.*
Therefore, if the convicted person does not perform these works of his/her own free will, he/she
will return to the execution of the subsidiary sentence of imprisonment imposed on him/her in
case of non-payment of the fine. However, this rule does not apply unconditionally. The
Criminal Procedure Code gives the court the possibility to waive the execution of a subsidiary
sentence of imprisonment if such execution would be unacceptably harsh for the convicted
person.*

2. Slovakia

The introduction and acceptance of the punishment of community service*’ as an alternative
punishment was far from turbulent in the Slovak Republic. The community service punishment
was introduced into the Criminal Code as part of the recodification work as an alternative to
short-term imprisonment with effect from 1 January 2006. It was the result of the work of the
Commission for Recodification of Criminal Law, which began in mid-1999. Expansion of the
range of punishments by the punishment of community service®® is an expression of
depenalisation, as it allows courts to increasingly resort to punishment without imprisonment.
During short-term imprisonment, re-education and resocialisation processes could not be
successfully developed, while on the other hand the negative impact of isolating the offender
from society in the environment of other offenders often had a negative impact on the convict
himself/herself. The expansion of alternative sanctions aims to reinforce the principle that
unconditional imprisonment is an “ultima ratio”, which should only be applied when other, less
serious means of combating crime, including non-imprisonment sentences, have failed. By
stationing the community service punishment in the system of penalties in section 32 of the
Criminal Code in its third place, it only strengthened the position of this type of sanction as an
alternative punishment. Since its introduction to the Slovak legal order, no significant changes
to the regulation of community service punishment have occurred. The incompatibility of the
imposition of the community service punishment and the sentence of imprisonment is explicitly
regulated by sections 34 (7) (b) of the Criminal Code. The legal regulation of the community
service punishment in the conditions of the Slovak Republic is contained in sections 54 - 55 of
the Criminal Code.”® The Criminal Code contains only the legal conditions for the imposition
of this type of punishment, as the conditions for the execution of the sentence of community
service are regulated by a special Act no. 528/2005 Coll. on the execution of the sentence of
community service and on the amendment of Act no. 5/2004 Coll. on Employment Services
and on Amendments to Certain Acts, as amended (hereinafter referred to as the “Act on the
Execution of Community Service Punishments”). As in Germany, the essential condition for

Miinchener Kommentar zur Strafprozessordnung, Band 3/2, 1. Auflage, C. H. Beck, 2018. For more details on the
normative differences mentioned in the individual federal states, see QUENSEL, S. »Uneinbringliche« Geldstrafen in den
USA und bei uns. Monatsschrift fiir Kriminologie und Strafrechtsreform. 2018, Heft 1, p. 62 et seq.

4 Pursuant to the constitutional prohibition of compulsory work under Art. 12 par. 2 and 3 of the Basic Law (Grundgesetz).

46§ 459f Strafprozefordnung, BGBL. 11987 p. 1074, 1319, as amended by later legislation. What is meant by “unacceptable
harshness” is clarified by case law. It stated the basic rule of interpretation that unacceptable harshness must lie only in
circumstances outside the scope of the sentence purpose. Bundesverfassungsgericht (3. Kammer des Zweiten Senats),
BeschluB vom 24. 8. 2006 - 2 BvR 1552/06. In: Neue Juristische Wochenschrift. 2006, Heft 50, p. 3626. More in
NESTLER, N. § 459f, mc. 4 et seq. In: KNAUER, CH. (hrsg). Miinchener Kommentar zur Strafprozessordnung, Band 3/1,
1. Auflage, C. H. Beck, 2019.

47 In foreign legal regulations, the term community service is most often used for this type of sanction - also translated as
public service, service for the municipality, order for public service, public benefit work. It must always be borne in mind
that the nature of these sanctions is the same regardless of their designation.

48 Explanatory memorandum to the adoption of Act no. 300/2005 Coll., available at www.nrsr.sk.

4% For more detail, see the Act no. 300/2005 Coll. Criminal Code as amended by later legislation.
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the imposition of this type of sanction is the offender’s consent.®® The community service
punishment can be imposed only if the offender is convicted of an offense for which this statute
allows the imposition of a sentence of imprisonment, the upper limit of which does not exceed
five years. The negative definition of the conditions of the community service punishment is
found in section 55 (2) of the Criminal Code, where it is stated that the court will not impose
the community service punishment if the offender is incapacitated for work and disabled for a
long time. If the above-mentioned positive conditions are met and the negative conditions for
imposing a sentence of community service are excluded, the court may impose a sentence of
community service in the range of 40-300 hours, while these time limits cannot be increased or
decreased by the court. As mentioned above, the actual execution of the sentence of community
service is stipulated by a special Act no. 528/2005 Coll. on the execution of the sentence of
community service and on the amendment of Act no. 5/2004 Coll. on Employment Services
and on Amendments to Certain Acts, as amended by later legislation. In section 2 of the cited
Act, the convict is obliged to perform work for the benefit of the state, higher territorial unit,
municipality or other legal entity that deals with schooling, culture, education, protection of
human rights, development of science, development of physical culture, protection against fires,
animal welfare, social assistance, social services, health care, environmental activities, religious
activities, humanitarian activities, charitable activities or other non-profit-making activities of
public benefit. The probation and mediation officer supervises and controls the execution of the
sentence of community service.** The fact can be pointed out that the convicted person agrees
to the imposition of the sentence of community service before the court and only after the
validity of the imposition of this type of punishment, in a specified period, proceeds to discuss
the conditions of the execution of community service, when he/she is assigned specific work.
Given the fact that since the introduction of the community service punishment among the types
of sanctions in the Criminal Code, there have been no fundamental changes in the conditions
of its imposition, we believe that at present it would be appropriate to reconsider the negatively
defined conditions of its imposition. It has already been decided that the legal limits of the
punishment of community service are set and cannot be extended, but we believe that not every
disability makes the imposition of the punishment of community service completely
impossible. The content of the sentence of community service is defined in section 55 (3) of the
Criminal Code, which stipulates that a convicted person is obliged to serve a sentence of
community service in person, in his/her free time and without the right to remuneration.
Expressing the term personally means that no one can represent a convicted person in the
execution of this type of punishment. In his/her spare time basically means that the
responsibility to carry out the sentence of community service is transferred to the convict
himself/herself, who must manage his/her time in such a way as to fulfil a legal condition and
serve the sentence within one year of his/her order. The condition without the right to
remuneration includes the gratuitousness of the work performed by the convicted person within
the sentence, i.e., the convicted person cannot make any profit from the performed work, and
also the performed work cannot serve as a source of income for the convicted person. The
conditions are strictly set for the case if the convicted person does not comply with the legal
conditions of the imposed sentence and thus alternatively:

a) The convicted person did not lead a proper life at the time of serving the sentence,
b) The convicted person did not perform the work to the specified extent through fault,

50 With refevrgnce to article 18 of the the Constitutipn of theySIovak Republic, published as no. 460/1992 Coll.
51 FERENCIKOVA, S. — MICHALOV, L. — TOTHOVA, V. Juristické aspekty alternativnych trestov. In: Alternativne
sposoby vykonu trestov. KoSice: Safarik Press UPJS v KoSiciach, 2018, p. 170.
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c) The convicted person has not complied with the restrictions or obligations imposed by the
court, the court shall obligatorily convert the sentence of community service or the rest
thereof into unconditional imprisonment by ordering one day of unconditional
imprisonment for every two hours of unperformed work and deciding on the execution of
this sentence.>?

I11. HOUSE ARREST PUNISHMENT
1. Germany

The first major legislative efforts in Germany to introduce a house arrest sentence linked to
electronic monitoring were preceded by discussions in the professional public during the 1980s.
The idea of a house arrest with remote electronic supervision was criticized at the time, as it
resembled the ubiquitous control of Orwell's “1984” work and raised doubts about compliance
with the Constitution.> However, the situation changed in the late 1990s, when the federal state
of Berlin came up with an idea to introduce electronically monitored house arrest at the federal
level. Almost all other federal states (except Bavaria and Saxony) have expressed an interest in
testing this form of sanction through pilot projects. However, for any further development, it
was necessary to adopt legislation that would allow electronic punishment to be served at home.
In subsequent work on bills, house arrest was once included in the regulation of the execution
of sentences, other times it was to be introduced as a separate sentence. However, the change
in the governing coalition at the turn of the millennium caused the hitherto existing political
will to enforce the sentence of house arrest associated with electronic supervision to fall. Thus,
the legislative efforts made in the 1990s were unsuccessful and to this day have not reached the
same dimensions® they once had.*® From the above it can be stated that the punishment of house
arrest in the form as we know it in the Slovak Republic simply cannot be found in German
criminal law, but the institute of electronic monitoring and the possibility of its use was
introduced in Germany in 2010.% While the law uses the term “electronic surveillance of
residence” (elektronische Aufenthaltsiiberwachung, also abbrev. to “EAU”),5 the term

52 For more detail, see section 55 (4) of the Criminal Code.

5 KAISER, A. Auf Schritt und Tritt — die elektronische Aufenthaltsiiberwachung. Wieshaden: Springer, 2016, p. 19; DAHS,
H. Im Banne der elektronischen Fullfessel. Neue Juristische Wochenschrift. 1999, Heft 47, p. 3469.

5 For one of the few more extensive articles from the recent past, see HOCHMAYR, G. Elektronisch iiberwachter Hausarrest.
Gegenwart und Zukunft in Deutschland und Osterreich. Neue Zeitschrift fiir Strafirecht, 2013, p. 13 et seq.

% KAISER, A. Auf Schritt und Tritt — die elektronische Aufenthaltsiiberwachung, s. 19. For details on the criminological
aspects of electronic supervision of house arrest, see BOSLING, T. Elektronisch iiberwachter Hausarrest als Alternative
zur kurzen Freiheitsstrafe? Monatsschrift fiir Kriminologie und Strafrechtsreform. 2002, Heft 2, p. 105 et seq. It should be
noted, however, that despite the failure of legislative efforts, some federal states have nevertheless implemented the planned
pilot projects. They were of the opinion that the law in force at that time already provided a legal basis for the execution of
a sentence in a home environment with electronic control. These are the federal states of Hesse and Baden-Wiirttemberg.
For details on their house arrest experiments, see KAISER, A. Auf Schritt und Tritt — die elektronische
Aufenthaltsiiberwachung, p. 21 et seq.; on Hesse see in more detail BRUCHERT, O. Modellversuch Elektronische
FuBfessel: Strategien zur Einfiihrung einer umstrittenen MaBnahme. Neue Kriminalpolitik. 2002, no. 1, pp. 32-35;
ALBRECHT, H. J. - ARNOLD, H. SCHADLER, W. Der hessische Modellversuch zur Anwendung der ,.elektronischen
Fullfessel”: Darstellung und Evaluation eines Experiments. Zeitschrift fiir Rechtspolitik. 2000, Heft 11, pp. 466-469;
ALBRECHT, H. J. Der elektronische Hausarrest. Das Potential fiir Freiheitsstrafenvermeidung, Riickfallverhiitung und
Rehabilitation. Monatsschrift fiir Kriminologie und Strafrechtsreform, 2002, Heft 2, p. 84 et seq.; on Baden-Wiirttemberg,
see a quite up-to-date assessment WOBNER, G. — MEUER, K. Implementierung und Folgen elektronischer Uberwachung.
Monatsschrift fiir Kriminologie und Strafrechtsreform. 2019, Heft 3, pp. 202-216; as well as WOBNER, G. —
SCHWEDLER, A. Aufstieg und Fall der elektronischen Fullfessel in BadenWiirttemberg: Analysen zum Modellversuch
der elektronischen Aufsicht im Vollzug der Freiheitsstrafe. Neue Kriminalpolitik. 2014, no. 1, pp. 60—78.

5 BGBI. 1 2010, p. 2300. However, despite the absence of an explicit legal basis, it was used much earlier. This is related to
the pilot projects mentioned in the previous footnote. See, for example, the case of the year 2001 — LG Frankfurt a.M.,
BeschluBl vom 6. 12. 2000 - 5/27 Qs 64/00. In: Neue Juristische Wochenschrift. 2001, p. 697.

57 Section 68b paragraph 1 no. 12 of the StGB.
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“electronic foot bracelet” (elektronische Fufifessel) has become more widely used in the legal
and lay public.

So far, the most extensive study aimed at gaining practical knowledge from the application
of electronic monitoring (hereinafter also referred to as the “EM”) in protective surveillance
dates from 2016.%8 The project focused on an experimental group of people who were actually
ordered the EM. Given that electronic monitoring is currently admissible only within the
framework of protective surveillance as one of the available orders® addressed to the convicted
person,%® we consider it necessary to at least briefly characterize protective surveillance in
Germany and state the conditions of its imposition. Protective surveillance can only take place
after the execution of a sanction restricting personal liberty — i.e., not only a sentence of
imprisonment, but also a protective measure. It mainly fulfils the preventive and resocialising
function. It represents a certain transitional period between the end of the execution of a
sentence and the reintegration of the offender into society. During this period, the convict
should be prevented from committing further criminal activity (prevention) and also helped to
overcome his/her possible psychosocial disorders, so that he/she can reintegrate into society
(resocialization), from which he/she was excluded due to a previous restriction of personal
liberty.®! Section 68 of the StGB offers a legal basis for the ordering of protective surveillance.

Under section 68 (1) of the StGB, the court may order protective surveillance if the formal
and material conditions specified in the statute are met. Formal conditions include the condition
that the law explicitly allows for ordering protective surveillance for the convicted crime. In
addition, the offender must be sentenced to at least 6 months’ imprisonment. Protective
surveillance is thus focused on moderate and more serious crime - mainly sexual and violent
crimes.®? The presumption that the convicted person will continue to commit the crime is a
material condition for a protective surveillance order.®® Ex lege conditions of the protective
surveillance order are set out in section 68 (2) of the StGB,* which refers to exhaustively listed
cases. By orders,% the court authoritatively supervises the life of the convicted person during
protective surveillance. Their role is to contribute to the fulfilment of the preventive and
resocialisation function of protective surveillance, while not serving as a means of satisfaction
or as a secondary sanction. The law divides orders into two categories. The first® is an
exhaustive enumeration of orders and non-compliance with them is classified as a criminal

% BRAUCHLE, A. — KINZIG, J. Die elektronische Aufenthaltsiiberwachung im Rahmen der Fiihrungsaufsicht. Universitit
Tiibingen, Juristische  Fakultdt, Institut fiir Kriminologie, 2016. Available at [cit. 18.2.2021]:
https://www.bmjv.de/SharedDocs/Downloads/DE/PDF/BereichMinisterium/Kurzbericht_elektronische_Aufenthaltsueber
wachung_im_Rahmen_der_Fuehrungsaufsicht.html. For the sake of completeness, there are other empirical studies on
electronic monitoring that have been carried out in some federal states as part of pilot projects on electronic-supervised
house arrest. These are Hesse, Baden-Wiirttemberg and Bavaria. For a summary of the results of these projects, see e.g.
WALSCH, M. — PNIEWSKI, B. — KOBER, M. — ARMBORST, A. (hrsg). Evidenzorientierte Kriminalprdvention in
Deutschland, pp. 629-632. See in more details the works in footnote no. 55 above.

59 Orders (section 68b of the StGB) are similar to Slovak “restrictions and obligations” according to section 51 paragraphs 3
and 4 of the Criminal Code.

60 Provided for in section 68 et seq. of the StGB as Fiihrungsaufsicht. This institute functionally corresponds to the Slovak
understanding of protective surveillance according to sections 76 to 80 of the Criminal Code.

61 MEIER, B. D. Strafrechtliche Sanktionen, p. 296.

62 1bid., p. 299.

63 Section 68 paragraph 1 of the StGB.

4 These are e.g. serving a sentence in full (section 68f of the StGB), conditional release from the exercise of a protective
measure restricting personal liberty (sections 67b, 67c, 67d para. 2 of the StGB), release from the so-called security
protection (free translation of the Sicherungsverwahrung pursuant to section 67d (3) of the StGB; this institute most closely
resembles Slovak detention in terms of the intensity of the interference with personal liberty) and other institutes (section
67d para. 4 to 6 of the StGB).

65 Section 68b paragraphs 1 and 2 of the StGB.

66 Section 68b paragraph 1 StGB.
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offense, if other requirements are met.®” The second group of orders® is characterized by a
demonstrative enumeration and their violation is not associated with criminal liability.
Electronic monitoring falls into the first category of orders. The primary precondition for such
order is that the court has imposed an order on the convicted person which in some way restricts
his/her movement.®® Electronic monitoring then ensures control over compliance with such an
order. Pursuant to the legal text, the court may therefore order the convicted person to have the
technical means necessary for electronic surveillance of his/her stay and movement and to keep
them in working order at all times and not endanger their functionality.” However, the issuance
of this order is subject to the fulfilment of relatively demanding conditions.” The legislator
deliberately did not specify the means by which electronic monitoring should be carried out.
He wanted to avoid having to amend the legal text after every technological innovation that
began to be used in monitoring.” He even explicitly calls for the supervision of technological
progress and the takeover of modern developments, if they contribute to the streamlining of
electronic monitoring.” At present, electronic monitoring is provided by the so-called two-part
system. The person concerned wears two devices on the body - one on the ankle and the other
on the hips. The ankle bracelet transmits a position signal of the wearer based on GPS (“Global
Positioning System”) and a mobile transmitter. The addition of a GPS mobile transmitter is
intended to ensure that the position can be determined even in places where the GPS signal does
not reach - e.g. in undergrounds. The bracelet cannot be manipulated, nor can it be removed
without destroying it. The device on the hips (so called the “Personal Tracking Unit” — PTU) is
also worn by the wearer continuously, but he/she puts it to a separate station whenever he/she
is at home. The federal-wide electronic monitoring control centre is located in the state of Hesse
(the city of Bad Vilbel). Prior to the start of electronic monitoring, geographical data on the
places where the person concerned has either been ordered to stay or prohibited from staying
shall be entered into a database at this centre. During electronic monitoring, the bracelet sends
regular signals to the centre. Exact data on the location of the bearer are not transmitted only
from his/her home. The collection of data on the specific position of the bearer in his/her
household is perceived as a disproportionate and in fact unnecessary interference with the
private sphere. The interruption of the transmission of specific data on the position of the wearer
at a time when he/she is at home technically allows the above-mentioned device on the hips -
the PTU. Placing it in a designated station in the home actually cancels the transmission of the
GPS position. The control centre thus only has information on the fact that the subject is at
home. As soon as the wearer enters the forbidden zone, or leaves the zone ordered, starts to
damage or manipulate the bracelet, or its battery runs out, an alarm is triggered in the control
centre. At the same time, the bracelet on the foot begins to vibrate. The holder is contacted and
notified that he/she is violating the court order and for what reasons. If the carrier cannot be
contacted or, after being warned, continues to violate the order, police units will be called to
him/her.” It is certainly worth noting that the number of EM cases first increased rapidly.

67 Violation of the order during protective surveillance according to section 145a of the StGB.

68 Section 68b paragraph 2 of the StGB.

69 1t regards order under section 68b paragraphs 1 nos. 1 a 2.

70 Section 68b paragraph 1 no. 12 of the StGB.

" Section 68b paragraph 1 no. 12 of the StGB, conditions set forth under numbers 1 to 4.

2. BT-drucks. 17/3403, p. 35.

3 Ibid., p. 36.

% MEIER, B. D. Strafrechtliche Sanktionen, s. 303; KAISER, A. Auf Schritt und Tritt — die elektronische
Aufenthaltsiiberwachung, p. 95 et seq.; GROB, K. H. — RUDERICH, D. § 68b, margin number 24 et seq. In: V.
HEINTSCHEL-HEINEGG, B. (hrsg). Miinchener Kommentar zum Strafgesetzbuch; WALSCH, M. — PNIEWSKI, B. —
KOBER, M. — ARMBORST, A. (hrsQ). Evidenzorientierte Kriminalprdvention in Deutschland. \Wiesbaden: Springer,
2018, p. 624 et seq.
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Recently, however, the ordering of electronic monitoring has stabilized and in 2016, only 76
persons had an EM ordered throughout Germany.’

2. Slovakia

Similar to the community service punishment, the house arrest punishment was introduced
into the legal order of the Slovak Republic on 1 January 2006, when the Criminal Code entered
into force. This type of house arrest is called the so-called “Front-end” type, which can
undoubtedly be considered as an alternative punishment to imprisonment. The option of an
alternative in relation to imprisonment can be deduced from section 34 (7) of the Criminal
Code, according to which a sentence of house arrest and a sentence of imprisonment may not
be imposed side by side. It can be stated that, from the moment of its introduction into the legal
order of the Slovak Republic, the legal regulation of house arrest has undergone, in contrast to
the punishment of community service, significant changes. The legal regulation of house arrest
is found in section 53 of the Criminal Code and its execution is regulated in section 435 of Act
no. 301/2005 Coll. Criminal Procedure Code (hereinafter referred to as the “Criminal Procedure
Code”), which can be considered as the basic normative regulation of this type of alternative
punishment. The original regulation in the Criminal Code allowed the court to impose a house
arrest sentence of up to two years on the offender. Pursuant to section 34 (6) second sentence
of the Criminal Code, according to which for a crime whose upper limit of the penalty of
imprisonment set in a special part of the statute exceeds five years, the court must impose a
sentence of imprisonment, thus limiting the imposition of house arrest to the category of crime
- offense with a maximum penalty not exceeding five years.” From the beginning, the sentence
of house arrest was presented as an effective tool for relieving overcrowded prisons, a means
of better social inclusion of convicts and reducing recidivism. The fact that the execution of a
sentence of house arrest is a cheaper alternative to the state budget itself in comparison with the
unconditional execution of a sentence of imprisonment cannot be overlooked either.”” The
house arrest punishment has been imposed a total of 278 times since its introduction into the
Slovak legal order, i.e., from 2006 to 2015. In 2006 6 times, in 2007 25 times, in 2008 28 times,
in 2009 51 times, in 2010 59 times, in 2011 28 times, in 2012 25 times, in in 2013 21 times, in
2014 17 times, and in 2015 18 times. Over the years, the imposition of house arrest represents
only 0.1% of the total number of convictions, which clearly cannot be considered a success in
meeting the above-mentioned goal in relation to the introduction of house arrest.” Most experts
considered the reluctance of judges to impose this type of sentence as the reasons for this
situation, but the most serious reason was the method of controlling the execution of the house
arrest itself, which was exclusively directed by probation and mediation officers who performed
this control in person, outside working hours, and thus the adoption of legislation on an
electronic monitoring system, which should generally facilitate the execution and control of
house arrest itself, was considered a key issue. The efforts of the Ministry of Justice of the
Slovak Republic resulted in the adoption of Act no. 78/2015 Coll. on the control of the
execution of certain decisions by technical means, which was to solve this problem and create

> BRAUCHLE, A. - KINZIG, J. Die elektronische Aufenthaltsiiberwachung im Rahmen der Fiihrungsaufsicht, pp. 3-5.
However, there were huge differences between the practices of the individual federal states. E.g. Bavaria alone registered
45 people with EM. In contrast, Bandenburg, Bremen and Saxony-Anhalt did not register a single person with EM.

6 See in more detail section 53 para. 1 of the Criminal Code and section 34 para. 6 of the Criminal Code.

T “The annual cost of a convicted person in prison is approximately EUR 15,000, while the cost of a convicted person under
house arrest is approximately EUR 500 per year.”

8 Statistical data available at www.justice.gov.sk.
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real conditions for the introduction of electronic monitoring of persons.” The Electronic
Monitoring Services of Accused and Convicted Persons Project (hereinafter referred to as the
“EMSAC”) was put into operation on 1 January 2016. The main reason for implementing the
EMSAC project was the commitment of the Ministry of Justice of the Slovak Republic defined
by the Program Statement of the Slovak Republic 2012-2014 according to which the Ministry
was to pay special attention to the possibilities of imposing alternative punishments and
increased emphasis on crime prevention. However, in practice since 2016, i.e., from the
effective date of the law until 2018, the sentence of house arrest was actually imposed a total
of 57 times. In 2016 23 times,®® in 2017 only 14 times and in 2018 only 20 times, which means
that the percentage of house arrest in relation to the total number of convicts remains
unchanged. The cited statistics also show that even the introduction of the possibility of using
an electronic monitoring system was not a reason for courts to impose house arrest compared
to previous years. Due to the economic and personal workload of Slovak prisons, several
experts called for a change in the possibility of imposing a house arrest also in the categories
of offenses committed due to negligence, with an upper limit exceeding five years.8! This
situation was also to address the possibility of expanding the use of control by electronic means
- the EMSAC program, which is an immanent part of house arrest. The idea of the Ministry of
Justice of the Slovak Republic of expanding the legal regulation of the use of technical means,
including support for the imposition of house arrest, progressed in such manner that at the 152nd
session of the Government of the Slovak Republic it submitted a bill amending the Criminal
Code.® Following this, the substantive regulation of house arrest logically changed too. At
present, the provision of section 53 (1) of the Criminal Code regulates the conditions for the
imposition of house arrest punishment, according to which a court may impose a sentence of
house arrest on the offender of a criminal offense for up to four years. With reference to the
division of criminal offenses, on the basis of the criterion of seriousness for offenses and crimes,
the Criminal Code precisely defines in the provision of section 53 (2), that the court may impose
a sentence of house arrest for an offense with an upper limit of the penalty provided by this Act
not exceeding 10 years, but at least at the lower limit of the punishment of imprisonment
established by this Act.® It is therefore clear from that provision that house arrest punishment
may be imposed also for crimes. Another condition that forms the essence of house arrest is a
written promise by the offender, in which the offender declares that he/she will stay in the
residence at the specified address at a specified time and will provide the necessary cooperation
in the exercise of control. The last obligatory condition for the imposition of this type of
sentence is the fulfilment of the conditions for the exercise of control by technical means, which
are examined by the court before the decision on the imposition of a sentence of house arrest.
With reference to the legal regulation, it is necessary for the court, when imposing this type of
sentence, to define precisely the period for which the convicted person will stay in the
residence®* and to state the exact place of execution of this type of sentence. The entire course

™ KLATIK, J. - HRUSKA, R. — ZUFFA, M. Elektronické naramky pre odsudenych pachatelov. In: Sekcia verejného prava.
Zbornik z Il. rocnika medzindrodnej vedeckej konferencie Banskobystrické zamocké dni prdva. Banska Bystrica: Belianum,
2017, p. 75.

80 For the first time, a sentence of house arrest was imposed, together with the possibility of using electronic monitoring, for

the attempted crime of injury to health together with the crime of rioting, by the District Court Martin on 13 January 2016.

KLATIK, J. Posilnenie ochrany obeti domaceho nasilia elektronickym monitoringom o0séb. In: Kriminologické moznosti

rieSenia domdceho ndsilia. Bratislava: Wolters Kluwer, 2017.

82 Explanatory memorandum available at [cit. 18.2.2021]: https://rokovania.gov.sk/RVL/Material/23719/1.

8 This modification was done by amendment no. 214/2019 Coll., by which Act no. 300/2005 Coll. Criminal Code was
modified and amended and by which certain laws have been modified and amended, in force as of 1 August 2019.

8 Pursuant to section 122 para. 5 of the Criminal Code, according to which a dwelling is a house, flat and other premises
used for housing, as well as premises and land belonging to them, which, however, must be closed as a part of the dwelling.
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and control of the execution of a sentence of house arrest is performed by the probation and
mediation officer, who also controls the fulfilment of restrictions and obligations that can be
imposed on this type of sentence in accordance with section 51 (3) and (4) of the Criminal
Code. If the convicted person fails to comply with the obligations imposed by the judgment and
the restrictions arising from the sentence of house arrest, the court shall convert the sentence of
house arrest or the rest of it into an unconditional sentence of imprisonment. The Criminal Code
determines in section 53 (6) the method of conversion, where the court decides by a resolution
in a public hearing, after questioning the convicted person. The court converts a sentence of
house arrest into an unconditional sentence of imprisonment in a ratio of 1:1, which in practice
means that one day of failed house arrest is equal to one day of imprisonment and the court
must also decide on the manner of its execution.

Undoubtedly, in the conditions of the Slovak Republic, an alternative punishment in the form
of a house arrest, especially since 2016, is closely connected with the use of the institute of
electronic monitoring. The reason for strengthening this institute was the amendment to the
Criminal Code effective from 1 January 2016, when section 65a of the Criminal Code enshrined
the institute of converting the remainder of unconditional imprisonment into house arrest, which
is considered another type of house arrest, also referred to as the “Back-end” type.®® It can be
considered as an alternative to conditional release from imprisonment. The essence of the
“Back-end” type of house arrest is that the offender is sentenced to an unconditional sentence
of imprisonment and, after serving a certain part of it, the rest of the unexecuted sentence is
converted into a sentence of house arrest.®® This option was used in 2016 - 2 convicts, in 2017
- 7 convicts and in 2018 a total of 10 convicts. These figures also indicate that the use of the
institute in question has not been very popular. It can be stated that the possibilities of using the
institute of electronic monitoring are connected with other alternatives of its use in criminal
law.8”

8 The conditions for imposing this type of punishment are regulated by Section 65a of the Criminal Code.

8 TOTHOVA, V.— FERENCIKOVA, S. Innovation in criminal policy of imposing alternative sanctions in Slovak republic.
In: Zbornik prispevkov z medzindarodnej vedeckej konferencie ,, CBU International Conference Proceedings ““. Praha 2019.

87 In connection with the existing technical possibilities of controlling the conditional release from serving a sentence, there
was a deviation from the previous concept of conditional release from 1 January 2019. Act no. 321/2018 Coll., amending
and supplementing Act no. 550/2003 Coll. on Probation and Mediation Officers and on Amendments to Certain Acts, as
amended, and Amending Certain Acts, the legislator amended section 66 para. 1 of Act no. 300/2005 Coll. Criminal Code
with a new letter c), which also with the introductory sentence of section 66 para. 1 reads: “A court may release a convicted
person on parole if the convicted person serving his or her sentence has proved improvement by performing his or her
duties and behaviour and may be expected to lead a decent life in the future, and if he or she is a person convicted of a
crime who has not been before committing a criminal offense in the execution of a custodial sentence after serving one half
of the unconditional sentence of imprisonment imposed or by a reduced unconditional custodial sentence by the decision
of the President of the Slovak Republic; the court shall at the same time order the inspection by technical means.” At the
same time, the legislator supplemented the provision of section 415 of the Criminal Procedure Code with a new paragraph
2, which reads: “The court decides on the conditional release from imprisonment of a person convicted of a crime after
serving half of it only on the proposal of the director of the penitentiary institution or the director of the penitentiary
institution in which the sentence is served. “Prison History” as the assessed formal condition for conditional release, the
exclusivity of the proposal of the director of the prison and the ordered technical inspection as a mandatory part of the
conditional release created a new type of conditional release. With the aim of uniform application, the internal regulation
of the prison, Order of the Minister of Justice of the Slovak Republic no. 15/2018 amending Order of the Minister of Justice
of the Slovak Republic no. 16/2015 on the treatment of accused and convicted persons, as amended by Order of the Minister
of Justice of the Slovak Republic no. 9/2016, which determined to the directors of the penitentiary institutes the basic
criteria for assessing the concepts of “proving improvement of the convict” and “expectation of the convict's proper life
after release”, the obligation to file a petition for conditional release if the specified criteria are met fulfilling the conditions
for carrying out inspections by technical means. The said internal regulation created the basic (minimum) preconditions for
the use of the institute of conditional release with ordered technical control in the conditions of the prison, as it determines
for which convicts the director of the penitentiary institute must submit a proposal for conditional release. However, it also
does not restrict the director of the institute from the possibility to file a motion with other convicts. In 2019, the directors
of the institutes sent a total of 143 motions for parole with the ordered control by technical means to the competent court,
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IV. CONCLUSION

In German criminal law de lege lata, there is one alternative punishment in the true sense of
the word and one quasi-alternative punishment. The first category includes a fine, and the
second includes a punishment in the form of community service. Efforts to reform (also)
alternative punishments can be seen around the turn of the millennium. While the drafts to
change the law did not intend to significantly affect the legal regulation of fines, the opposite
is true of the punishment in the form of community service. A common feature of virtually all
drafts is the “promotion” of a sentence in the form of community service to the position of a
primary sanction for unpaid fines, substituting a subsidiary sentence of imprisonment. Also the
scholarship expressed agreement with the suggested feature. In other respects, the individual
drafts differ in the approach to punishment in the form of community service in terms of
classification into the main or other types of punishment, in the possibilities of imposing them,
the method of execution, control and the consequences of non-compliance. This group of
proposals usually met with a negative response from the professional public. It can therefore be
stated that in Germany there has long been a relatively strong demand for the strengthening of
punishment in the form of community service in the system of criminal sanctions, but so far no
politically, legally and economically acceptable draft has been put in place that could be
translated into law. Based on the above, it can be stated that the regulation of the community
service punishment, as enshrined in the Criminal Code of the Slovak Republic, goes much
further than in Germany. In the sense indicated in the article, perhaps the academia should
consider the question of the effectiveness of the imposition of this type of sanction, given the
fact that the capacity to impose this type of punishment undoubtedly has greater potential.® As
already indicated, the possibility of imposing a community service punishment would not have
to be completely ruled out for disabled offenders, as not every disability makes it impossible to
serve a sentence of community service. It is clear that this issue is directly related to economic
and personnel security, which should be an immanent part of addressing the issue of the
possibility of expanding the imposition of this type of sanction.

As regards the sentence of house arrest, it is clear that German criminal law does not provide
for this sanction. Although one could have the impression that house arrest might become a part
of the German system of sanctions based on the relatively strong demand for its introduction in
the late 1990s, a change in the governing coalition coupled with a turnaround in political will
thwarted the initiative. The possibilities of using electronic monitoring, and all follow-up pilot
projects, were launched in the last century. However, the fact cannot be overlooked that the
very possibilities of using electronic monitoring in Germany cannot be confused with the very
legislative regulation of the house arrest punishment, as we know it in our country. As stated in
the article, Germany has so far not accepted the house arrest punishment as a separate sentence
and still considers the use of electronic monitoring only as an order in the framework of
protective surveillance. However, its regulation is conditional on the fulfilment of demanding
conditions. Technically, electronic monitoring is carried by a two-part system. GPS and PTU
technologies as well as mobile data are used to transmit carrier position data. This data is

while a total of 72 convicts were conditionally released in 2019 and another 34 convicts proceedings are still pending. 37
proposals of the directors of the institute were rejected for non-fulfilment of technical conditions or on the basis of a court
decision for other reasons. For more details, see the ZVJS (prisons) statistical yearbook for 2019, available at www.zvjs.sk.

8 Since the introduction of community service punishment after the recodification of the Criminal Code in 2005, it had an
increasing tendency in the number of impositions until 2015. This statement is supported by the fact that the punishment
of community service was imposed a total of 42 times in 2006 and in 2015, a total of up to 3037 times. Since 2016, the
imposition of the punishment of community service has been declining rapidly, when in 2016 it was imposed in a total of
1599 cases, in 2017 only in 1393, and in 2018 it was only 834 cases.
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received and processed by the federal centre in Hessen. Several entities participate in the
implementation of electronic monitoring, in particular the police, probation surveillance, the
protective surveillance station and selected medical staff. In detail, however, the
implementation of electronic monitoring differs in the federal states. As mentioned, the most
extensive study on practical experience with electronic monitoring was carried out between
2012 and 2015. Although its results can identify places in need of improvement, doubts about
maintaining electronic monitoring have not been expressed. Based on the above, it can be stated
that we are significantly further than Germany in terms of the legislative regulation of the house
arrest punishment in the Criminal Code. In the conditions of the Slovak Republic, house arrest
was still considered an alternative to short-term imprisonment, with the legislation in force
before 1 August 2019. Since the new legislation on house arrest came into force, statistical
indicators still indicate that no method of effective imposition of house arrest has been found
in the Slovak Republic so far, and the related effective use of electronic monitoring itself. The
question therefore remains whether the situation will change after the new legislation on house
arrest, and whether statistics will actually increase in the number of house arrests using
electronic monitoring, or the institute of electronic monitoring will be used for other alternatives
in the indicated sense, e.g. in the institute of conditional release from imprisonment.

KEY WORDS
alternative punishments, house arrest, community service, comparison

KEUCOVE SLOVA
alternativne tresty, trest domaceho vézenia, trest povinnej prace, komparacia

BIBLIOGRAPHY

1. ALBRECHT, H. J. - ARNOLD, H. SCHADLER, W. Der hessische Modellversuch zur
Anwendung der ,,elektronischen FuBlfessel“: Darstellung und Evaluation eines Experiments.
Zeitschrift fiir Rechtspolitik. 2000, Heft 11, s. 466—469. ISSN 0514-6496.

2. ALBRECHT, H. J. Der elektronische Hausarrest. Das Potential fiir
Freiheitsstrafenvermeidung, Riickfallverhiitung und Rehabilitation. Monatsschrift fiir
Kriminologie und Strafrechtsreform, 2002, Heft 2, p. 84. ISSN 2366-1968.

3. BOSLING, T. Elektronisch iiberwachter Hausarrest als Alternative zur kurzen
Freiheitsstrafe? Monatsschrift fiir Kriminologie und Strafrechtsreform. 2002, Heft 2, p. 105.
ISSN 2366-1968.

4. BRAUCHLE, A. — KINZIG, J. Die elektronische Aufenthaltsiiberwachung im Rahmen der
Fiihrungsaufsicht. Universitidt Tibingen, Juristische Fakultit, Institut fiir Kriminologie,
2016. Available at:
https://www.bmjv.de/SharedDocs/Downloads/DE/PDF/BereichMinisterium/Kurzbericht_
elektronische_Aufenthaltsueberwachung_im_Rahmen_der_Fuehrungsaufsicht.html.

5. BRUCHERT, O. Modellversuch Elektronische FuBfessel: Strategien zur Einfiihrung einer
umstrittenen MaBnahme. Neue Kriminalpolitik. 2002, no. 1, pp. 32-35. ISSN 0934-9200.

6. CIRENER, G. - RADTKE, H. — RISSING-VAN SAAN, R. et al. (hrsg). Strafgesetzbuch.
Leipziger Kommentar. Vierter Band, 13. Auflage, Berlin: De Gruyter, 2020. ISBN 978-3-
11-030029-1.

7. DUNKEL, F. — FLUGGE, C. — LOSCH, M. — PORKSEN, A. Plidoyer fiir
verantwortungsbewusste und rationale Reformen des strafrechtlichen Sanktionensystems
und des Strafvollzugs - Thesen des Ziethener Kreises, Zeitschrift fiir Rechtspolitik. 2010,
Heft 6, p. 175. ISSN 0514-6496.

https://doi.org/10.33542/S1C2021-1-08 109


https://www.bmjv.de/SharedDocs/Downloads/DE/PDF/BereichMinisterium/Kurzbericht_elektronische_Aufenthaltsueberwachung_im_Rahmen_der_Fuehrungsaufsicht.html
https://www.bmjv.de/SharedDocs/Downloads/DE/PDF/BereichMinisterium/Kurzbericht_elektronische_Aufenthaltsueberwachung_im_Rahmen_der_Fuehrungsaufsicht.html

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 1

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.
22.

23.

24,

25.

26.

27.

DUNKEL, F. Reform des Sanktionenrechts — neuer Anlauf. Neue Kriminalpolitik. 2003,
no. 4, p. 124. ISSN 0934-9200.

FERENCIKOVA, S.—~MICHALOV, L.— TOTHOVA, V. Juristické aspekty alternativnych
trestov. In: Alternativne spésoby vykonu trestov. Kosice: Safarik Press UPJS v Kogiciach,
2018, ISBN 978 — 80- 8152 — 653 — 4.

GREBING, G. Probleme der Tagessatz-Geldstrafe. Zeitschrift fiir die gesamte
Strafrechtswissenschaft. 1976, 26. Jahrg., Heft 4, p. 1112. ISSN 0084-5310.
HEINTSCHEL-HEINEGG, B. (hrsg). Miinchener Kommentar zum Strafgesetzbuch. Band
2, 4. Auflage, C. H. Beck. ISBN 978-3-406-74602-4.

HELGERTH, R. — KRAUSB, F. Der Gesetzenwurf zur Reform des Sanktionenrechts.
Zeitschrift fiir Rechtspolitik. 2001, Heft 7, p. 281. ISSN 0514-6496.

HOCHMAYR, G. Elektronisch iiberwachter Hausarrest. Gegenwart und Zukunft in
Deutschland und Osterreich. Neue Zeitschrifi fiir Strafrecht, 2013, p. 13. ISSN 0720-1753.
JESCHECK, H. H. — WEIGEN, T. Lehrbuch des Strafrechts. Allgemeiner Teil. 5. Auflage,
Berlin: Duncker & Humblot, 1996, p. 856. ISBN 978-3428083480,

KAISER, A. Auf Schritt und Tritt — die elektronische Aufenthaltsiiberwachung. \Wiesbaden:
Springer, 2016, s. 19; DAHS, H. Im Banne der elektronischen FuBlfessel. Neue Juristische
Wochenschrift. 1999, Heft 47, p. 3469. ISSN 0341-1915.

KINDHAUSER, U. — NEUMANN, U. — PAEFFGEN, H. U. Strafgesetzbuch. 5. Auflage,
Nomos Verlag, 2017. ISBN 978-3-8487-3106-0.

KLATIK, J. — HRUSKA, R. — ZUFFA, M. Elektronické naramky pre odstdenych
pachatelov. In: Sekcia verejného prava. Zbornik z II. rocnika medzindrodnej vedeckej
konferencie Banskobystrické zamocké dni prava. Banska Bystrica: Belianum, 2017.
KLATIK, J. Posilnenie ochrany obeti domaceho nasilia elektronickym monitoringom osdb.
In: Kriminologické moznosti riesenia domdceho nasilia. Bratislava: Wolters Kluwer, 2017.
ISBN 978-80-8168-708-2.

KNAUER, CH. (hrsg). Miinchener Kommentar zur Strafprozessordnung, Band 3/2, 1.
Auflage, C. H. Beck, 2018. ISBN 978-3-406-64683-6.

KOHNE, M. Abschaffung der Ersatzfreiheitsstrafe? Juristische Rundschau. 2004, Heft 11,
pp. 453-456. ISSN 0022-6920.

MEIER, B. D. Strafrechtliche Sanktionen.Springer Verlag,2019.1SBN 978-3-662-43639-4.
QUENSEL, S. »Uneinbringliche« Geldstrafen in den USA und bei uns. Monatsschrift fiir
Kriminologie und Strafrechtsreform. 2018, Heft 1, p. 62. ISSN 2366-1968.

ROMZA, S. et al. Alternativne spésoby vykonu trestov. Kosice: Safarik Press UPJS
v Kosiciach, 2018. ISBN 978-80-8152-653-4.

SCHNEIDER, U. Gemeinniitzige Arbeit als »Zwischensanktion«. Monatsschrift fiir
Kriminologie und Strafrechtsreform. 2001, Heft, 4, p. 282. ISSN 2366-1968. DOI:
https://doi.org/10.1515/mks-2001-0039.

SCHOCH, H. - DOLLING, D. - HELGERTH, R. (eds). Recht gestalten - dem Recht dienen.
Festschrift fiir Reinhard Bottcher zum 70. Geburtstag am 29. Juli 2007. De Gruyter, Reprint
2011, ISBN 978-3899492590.

STREMY, T. — KLATIK, J. Alternativne tresty. Bratislava: C. H. Beck, 2018. ISBN 978-
80- 89603 — 56 — 5.

TOTHOVA, V. — FERENCIKOVA, S. Innovation in criminal policy of imposing
alternative sanctions in Slovak republic. In: Zbornik prispevkov z medzindrodnej vedeckej
konrerencie, CBU International Conference Proceedings®. Praha 2019. DOI:
10.12955/cbup.v7.1435.

https://doi.org/10.33542/S1C2021-1-08 110



STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 1

28. WOLF, U. - V. DANWITZ, T.— SEITZ, H. - PREIS, U. — PROGLER, W. - BUTZKE, V.
Der 59. Deutsche Juristentag in Hannover 1992. JuristenZeitung. 1993, 48. Jahrg., Nr. 2, p.
82. ISSN 0022-6882.

29. WOLTERS, G. Der Entwurf eines ,,Gesetzes zur Reform des Sanktionenrechts*. Zeitschrift
fiir die gesamte Strafrechtswissenschaft. 2002, Heft 1, p. 74. ISSN 0084-5310. DOI:
https://doi.org/10.1515/zstw.2002.114.1.63.

30. WOBNER, G. — MEUER, K. Implementierung und Folgen elektronischer Uberwachung.
Monatsschrift fiir Kriminologie und Strafrechtsreform. 2019, Heft 3, p. 202-216. ISSN
2366-1968. DOI: https://doi.org/10.1515/mks-2019-2018.

31. WOBNER, G. — SCHWEDLER, A. Aufstieg und Fall der elektronischen FuBfessel in
Baden-Wiirttemberg: Analysen zum Modellversuch der elektronischen Aufsicht im Vollzug
der Freiheitsstrafe. Neue Kriminalpolitik. 2014, no. 1, pp. 60—-78. ISSN 0934-9200.

32. Constitutional Act no. 460/1992 Coll. Constitution of the Slovak Republic as amended by
later legislation.

33. Act no. 300/2005 Coll. Criminal Code as amended by later legislation.

34. Act no. 301/2005 Coll. Criminal Procedure Code as amended by later legislation.

35. Statistical yearly of the Penitentiary and Justice Corps covering 2019, available at
WWW.ZVjs.sK.

36. Statistical data for the imposition of the house arrest available at www.justice.gov.sk.

37. BT-drucks. 14/9358.

38. BT-drucks. 15/2725.

39. BT-drucks. 17/3403.

40. BT-drucks. 19/1689.

41. Bundesverfassungsgericht (3. Kammer des Zweiten Senats), Beschlufl vom 24. 8. 2006 - 2
BVR 1552/06. In: Neue Juristische Wochenschrift. 2006, Heft 50, p. 3626.

42. Einfiihrungsgesetz zum Strafgesetzbuch, BGBI. 11975, p. 469, as amended by later
legislation.

43. LG Frankfurt a.M., Beschlu3 vom 6. 12. 2000 - 5/27 Qs 64/00. In: Neue Juristische
Wochenschrift. 2001, p. 697. ISSN 0341-1915.

44, Strafgesetzbuch, BGBI. 1 1998, p. 3322 as amended by later legislation.

CONTACT DETAILS OF THE AUTHORS
JUDr. Veronika Tothova, PhD.

Assistant Professor

Pavol Jozef Safarik University in Kogice
Faculty of Law, Department of Criminal Law
Kovacska 26, 040 75 Kosice, Slovakia

E-mail: veronika.perdukova@upjs.sk

Mgr. LCuboslav Sisak

PhD. Candidate

Pavol Jozef Safarik University in Kosice

Faculty of Law, The Institute of International Law and European Law
Kovacska 26, 040 75 Kosice, Slovakia

e-mail: luboslav.sisak@student.upjs.sk

https://doi.org/10.33542/S1C2021-1-08 111


http://www.zvjs.sk/
http://www.justice.gov.sk/
mailto:veronika.perdukova@upjs.sk
mailto:luboslav.sisak@student.upjs.sk

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 1

HARMONIZATION OR UNIFICATION? — INSTRUMENTS
FOR A MORE EFFECTIVE PROTECTION OF THE
FINANCIAL INTERESTS OF THE EUROPEAN UNION

HARMON}ZACIA ALEBO UNIFIKACIA? - NAST,ROJE NA
ZEFEKTIVNENIE OCHRANY FINANCNYCH ZAUJMOV
EUROPSKEJ UNIE

Bence Udvarhelyit

https://doi.org/10.33542/S1C2021-1-09

ABSTRACT

The objective of the article is to analyse the efforts of the European Union for the protection of
its financial interests. The first part of the paper sets out the brief historical development of the
criminal law protection of the financial interests of the European Union with particular
emphasis on the strengthened and reinforced legal framework provided by the Treaty of Lisbon.
The second part of the study focuses to the newly adopted Directive of the EU on the fight
against fraud to the Union’s financial interests by means of criminal law. However, the paper
does not intend to analyse the provisions of the Directive in details, it only aims to examine
whether it can provide for an effective and unified protection to the financial interests of the
European Union.

ABSTRAKT

Cielom tohto c¢lanku je analyzovat snahy Eurdpskej unie o ochrany jej financnych zdujmov.
Prva cast clanku predstavuje strucny historicky vyvoj trestnopravnej ochrany financnych
zaujmov Eurdpskej unie s osobitnym dorazom na posilneny pravny ramec, ktory poskytuje
Lisabonskd zmluva. Druhd cast Stidie sa zameriava na novoprijatii smernicu EU o boji proti
podvodom, ktoré poskodzujii financné zaujmy Unie, prostrednictvom trestného prava. Clanok
vSak nemd za ciel’ podrobne analyzovat ustanovenia smernice, iba sa zameriava na
preskumanie, ¢i moze poskytnut ucinnu a jednotnu ochranu financnych zdujmov Eurdpskej
unie.

I. THE FINANCIAL INTERESTS OF THE EUROPEAN AS A SUPRANATIONAL
LEGAL INTEREST

The European Union has an own budget independent from the Member States of
approximately 150 billion euro per year. This huge amount necessarily attracts the attention of
criminals, who seek to obtain more or less money from the EU budget with illicit means. The
budget of the European Union has therefore become the target of a wide variety of highly
diverse criminal behaviour, which has forced the Union to ensure the protection of its financial
interests.

Fraud and other irregularities (e.g. corruption, money laundering, misappropriation of
funds) affecting the financial interests of the European Union cause significant loss for the EU
budget, which also results in the reduction of the amount of resources that can be redistributed.
Therefore, these crimes endanger the effective implementation of the different EU policies. The

L dr. PhD., Univerzita v Miskolci, Pravnicka fakulta, Mad’arsko / University of Miskolc, Faculty of Law, Hungary.
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magnitude of the problem is well illustrated by the fact that — according to some estimation —
the overall damage caused by these criminal conducts can reach 10-20% of the EU budget.? It
can therefore be seen, that the European Union suffers a significant damage as a result of these
crimes. Furthermore, since a part of the budget of the European Union is indirectly financed by
the taxpayers of the Member States, these criminal offences harm them as well.®

However, the establishment of the supranational framework for the fight against criminal
offences affecting the financial interests of the European can be justified not only with
economic but with political reasons as well. In a long term, the increasing number of the crimes
against the financial interests can negatively affect the credibility, confidence and political
acceptance of the EU. Therefore, these criminal offences may seriously slow down the process
of European integration.*

The European Union has also realized the risks of these crimes and tried to create a coherent
and effective framework to combat criminal offences against its financial interests. In order to
achieve this objective, the Union can use naturally a number of non-criminal instruments, in
particular administrative and civil law measures. However, the seriousness of the criminal
offences affecting the financial interests requires the application of criminal sanctions as well.®

The financial interests of the European Union can be regard as a supranational legal interest.
It means that this legal interest goes beyond the interests of the Member States and is directly
linked to the European Union as a supranational entity.® The specialty of the supranational legal
interests is that they cannot be protected solely by the national criminal law of the Member
States, since its scope often does not extend to the protection of the financial and other interests
of other states or international organizations.” Furthermore, another problem is caused by the
fact that the national criminal law provisions of the Member States are different. Because of
these differences, it can easily occur that the same act is regarded as a criminal offence in one
Member State, as an administrative offence in another Member States and is not punishable at
all in a third Member State.® This results that perpetrators can choose for the commitment of

2 See for example: FROMM, Ingo Erasmus: Der strafrechtliche Schutz der Finanzinteresse der EG. Die Frage der
Einfiihrung einer supranationalen Strafrechtskompetenz durch Artikel 280 IV EGV. Springer Verlag, Berlin—-Heidelberg—
New York, 2004. p. 13; RASNER, Andreas: Erforderlichkeit, Legitimitit und Umsetzbarkeit des Corpus Juris Florenz.
Duncker & Humblot GmbH, Berlin, 2005. pp. 56-57; SIEBERT, Thomas: The European Fight against Fraud — The
Community’s Competence to Enact Criminal Laws and its Power to Approximate National Criminal Law by Directives.
European Journal of Crime, Criminal Law and Criminal Justice, Vol. 16/1, 2008. p. 89; TIEGS, Heiko W. A.:
Betrugsbekimpfung in der Europdischen Gemeinschaft. Eine Bestandsaufnahme des englischen und deutschen Strafrechts
zum Schutz der EG-Finanzinteressen. Berliner Wissenschafts-Verlag, Berlin, 2006. pp. 57-58; WILLIAMS, Aled: Fighting
fraud in the EU: a note on icebergs and evidence. ERA Forum, Vol. 14/2, 2013. pp. 229-234.

3 HOLE Katalin: Gondolatok az Eurépai Ugyészségrél. In: Gellér, Balazs (ed.): Gyorgyi Kalman iinnepi kétet. KIK-Kerszov
Kiado, Budapest, 2004. p. 309.

4 See: FROMM: Op. cit. pp. 16-21; JACSO, Judit: Gondolatok az Eurdpai Unié kéltségvetésének biintetdjogi védelmérdl a
Lisszaboni Szerzédés tiikrében. In: Roth, Erika (ed.): Tanulmanyok Dr.Dr.h.c. Horvath Tibor professor emeritus 85.
sziiletésnapja tiszteletére. Bibor Kiadd, Miskolc, 2012. p. 66; MURAWSKA, Agnieszka Aleksandra: Administrative Anti-
Fraud Measures within the European Union. Necessity and Means. Nomos Verlagsgesellschaft, Baden-Baden, 2008. pp.
53-54.

5 JUSZCZAK, Adam — SASON, Elisa: The Directive on the Fight against Fraud to the Union’s Financial Interests by Means
of Criminal Law (PFI Directive). Laying Down the Foundation for a Better Protection of the Union’s Financial Interests?
Eucrim — The European Criminal Law Associations’ Forum, 2/2017. p. 82; MADAI, Sandor: Gondolatok az Eurdpai
Kozosségek pénziigyi érdekeinek megsértésérdl. Rendészeti Szemle, 2010/2. p. 90.

6 KARSAI, Krisztina: Mozaikkép a kozésségi pénziigyi érdekek biintetéjogi védelmérdl. Burdpai Jog, 2002/5. pp. 19-20;
LIGETI, Katalin: Strafrecht und strafrechtliche Zusammenarbeit in der Europdischen Union. Duncker & Humblot GmbH,
Berlin, 2005. p. 22.

7 KAIAFA-GBANDI, Maria: The Commission’s Proposal for a Directive on the Fight Against Fraud to the Union’s

Financial Interests by Means of Criminal Law (COM (2012) 363 final) — An Assessment Based on the Manifesto for a

European Criminal Policy. European Criminal Law Review, Vol. 2/3, 2012. p. 321; SIEBER, Ulrich: Einfiihrung:

Entwicklung, Ziele und Probleme des Europdischen Strafirechts. In: Sieber, Ulrich — Satzger, Helmut — v. Heintschel-

Heinegg, Bernd (ed.): Européisches Strafrecht. Nomos Verlagsgesellschaft, Baden-Baden, 2014. p. 89.

HECKER, Bernd: Sind die nationalen Grenzen des Strafrechts tiberwindbar? Die Harmonisierung des materiellen

Strafirechts in der Europdischen Union. Juristische Arbeitsblétter, 8-9/2007. p. 562.
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the criminal offences the Member State where the chance of the criminal conviction is less
likely and where the penalty is the most lenient.” These factors forces the European Union to
seek for the establishment of a unified, supranational framework in connection with the
protection its financial interests.

In a recent Communication, the European Commission also stressed the importance of the
unified EU action against these criminal offences. The Commission considers it as an immense
problem that — despite the previous attempts of the EU to provide for minimum standards —
there is still a wide variation across the Union in the definitions of criminal offences affecting
the financial interests, in the sanctions which those offences attract, and in the time limitations
for these crimes. These shortcomings mostly result from the variety of legal traditions and legal
systems of the Member States which lead to divergent judicial practices. However, because of
the different legal regulation of the Member States, the level of deterrence varies across the
Union, which hinders the equivalent criminal law protection across the European Union and
leads to differing outcomes in similar individual cases, depending on the applicable national
criminal provisions. Therefore, the European Commission concluded that the financial interests
of the European Union are not equivalently protected across the EU as regards criminal law and
the deterrent effect of the Union’s instrument is not sufficient.°

Therefore, in order to ensure the effective, proportionate and dissuasive protection of the
Union’s financial interests, one of the main objectives of the European Union is to create a
unified or at least harmonized regulation of the criminal offences affecting its financial
interests.

Il. THE CRIMINAL LAW PROTECTION OF THE FINANCIAL INTERESTS OF THE
EUROPEAN UNION
1. Historical development before the Treaty of Lisbon

Although the European Union promptly recognized the need for the unified action for the
protection of its financial interests, the first criminal law measures were adapted as a result of
a long development.

The Founding Treaties of the European Communities originally did not contain any criminal
law provisions in connection with the protection of financial interests. The main reason of this
is that the competences of the European Communities did not cover the field of criminal law in
the first few decades of the history of the European integration, since criminal law was

9 LIGETI: Op. cit. p. 22.

10 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions — On the protection of the financial interests of the European Union by
criminal law and by administrative investigations: An integrated policy to safeguard taxpayers’ money [COM(2011) 293,
26.5.2011.]. Apart from the problems resulting from the differences between the criminal law systems of the Member
States, the Communication of the European Commission also lists several other shortcomings in connection with procedural
questions. Criminal investigations of fraud and other crimes against the financial interests of the Union are characterized
by a patchy legal and procedural framework: police, prosecutors and judges in the Member States decide on the basis of
their own national rules whether and, if so, how they intervene to protect the EU budget. Under the current framework,
such criminal investigations are handled by individual Member States’ prosecution services acting under their respective
criminal law. However, the competent authorities of Member States do not always appear to have sufficient legal means at
their disposal and appropriate structures in place to adequately prosecute cases affecting the EU. In a certain number of
cases involving fraud against the EU budget, national criminal investigative authorities refrain from opening investigations.
The protection of the EU budget often involves investigating cross-border cases and enforcing decisions abroad, however,
the cooperation mechanisms between the Member States are not effective. Judicial authorities of the Member States are be
reluctant to trigger mutual legal assistance measures, because of their complexity, the lengthy procedures and the
uncertainty of the results. Even where mutual legal assistance between administrative and judicial authorities of Member
States is requested, it is often not followed up with sufficient expediency. The results of EU administrative investigations
frequently remain unused by national criminal courts because of restrictive procedural rules which include limits on the
use of evidence collected in a foreign jurisdiction. The use of such evidence is often not considered sufficient to open
criminal investigations.
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considered as one of the main symbols and the last rampart of the national sovereignty.!!
Therefore, the actions of the European Union aiming at the combatting of the illicit actions
against the EU budget have been limited to the administrative law measures for a long time.
However, despite the explicit authorization by the primary law, the European Community
relatively early recognized that administrative means are not sufficient for the effective
protection of the financial interests against fraud and other illicit activities. Therefore, the use
of criminal law instruments as a final mean, ultima ratio is also necessary.*?

The importance of the criminal law protection of financial interests of the European
Communities was significantly increased in the 1970s, when the system of the Communities’
budget of the was restructured, the own resources of the budget were introduced and the
common agricultural policy was created. Due to these factors new financial resources has been
opened, which enabled significant abuses.® Recognizing the danger, the European Commission
drew up a Draft Convention'* in 1976, in order to ensure the uniform criminal law protection
of the Communities’ financial interests. However, the draft ultimately failed due to the
resistance of the Member States, which considered that the protection of national interests is
more important than the protection of Communities’ interests, and regarded national law as
appropriate for the protection of national and supranational interests. Therefore, the Member
States did not feel the Community legislation to be justified at this time.'®> Due to the lack of
the criminal competence of the European Communities, criminal sanctioning of the unlawful
acts against its financial interests therefore remained within the competence of the Member
States, and the Community legislator used primarily administrative means to protect these
supranational interests until the 1990s.°

The judgement of the European Court of Justice in the so-called Greek Maize case in 1989
can be considered as an important milestone in the history of the protection of the financial
interests. According to the ruling, the Member States are required — by virtue of Article 5 of the
EEC-Treaty!’ — to penalize any persons who infringe Community law in the same way as they
penalize those who infringe national law. The choice of penalties remains within the discretion
of the Member States; however, they must ensure that infringements of Community law are

1 See for example: ALBRECHT, Hans-Jorg: A biintetdjog eurdpaizdldsa és a belsd biztonsag Eurépdban. Beliigyi Szemle,
2000/3. p. 27; FARKAS, Akos: Biintetdjogi egyiittmiikidés az Eurépai Unidban. Osiris Kiado, Budapest, 2001. p. 23;
HILDEBRANDT, Mireille: European criminal law and European identity. Criminal Law and Philosophy, Vol. 1/1, 2007.
pp. 66-67; JUNG, Heike: ‘L’Etat et moi’: Some Reflections on the Relationship between the Criminal Law and the State.
European Journal of Crime, Criminal Law and Criminal Justice, Vol. 6/3, 1998. pp. 210-211.

12 FARKAS, Akos: Egy lehetséges Eurépai Uniés biintetGjog fejlédésének dllomdsai. In: Farkas, Akos (ed.): Emlékkonyv
Kratochwill Ferenc (1933-1993) tiszteletére. Bibor Kiadd, Miskolc, 2003. p. 106; JACSO: Op. cit. (2012) pp. 69-70;
MADAI: Op. cit. (2010) p. 90.

13 KARSAI: Op. cit. (2002) p. 14; MADAL: Op. cit. (2010) p. 91; JACSO, Judit: Europiiisierung des Steuerstrafrechts am
Beispiel der gesetzlichen Regelungen in Deutschland, Osterreich und Ungarn. Bibor Verlag, Miskolc, 2017. p. 82.

14 Draft for a Treaty |. amending the Treaties establishing the European Communities so as to permit the adoption of common
rules on the protection under criminal law of the financial interests of the Communities and the prosecution of infringements
of the provisions of those Treaties Il. amending the Treaty establishing a Single Council and a Single Commission of the
European Communities so as to permit the adoption of common rules on the liability and protection under criminal law of
officials and other servants of the European Communities [OJ C 222, 22.9.1976, pp. 2-17.].

15 KARSAI, Krisztina: Az eurdpai biintetdjogi integracié alapkérdései. KIK-Kerszov Kiadd, Budapest, 2004. p. 46;
KILLMANN, Bernd-Roland — SCHRODER, Jens: Betrugs- und Finanzdelikte (inkl. Steuerstraftaten). In: Sieber, Ulrich —
Satzger, Helmut — von Heintschel-Heinegg, Bernd (ed.): Europdisches Strafrecht. Nomos Verlagsgesellschaft, Baden-
Baden, 2014. p. 306.

16 FARKAS, Akos: Az OLAF szerepe az EU csaldsok elleni fellépésében. In: Farkas, Akos (ed.): Az Eurdpai Csalas elleni
Hivatal (OLAF) az Eur6pai Unio biinligyi egylittmiikddési rendszerében. KIK-Kerszév Kiado, Budapest, 2005. p. 11.

17 Article 5 of the EEC-Treaty — currently Article 4(3) TEU — regulates the so-called principle of sincere cooperation.
Pursuant to this principle, the Union and the Member States shall, in full mutual respect, assist each other in carrying out
tasks which flow from the Treaties; the Member States shall take any appropriate measure, general or particular, to ensure
fulfilment of the obligations arising out of the Treaties or resulting from the acts of the institutions of the Union; and the
Member States shall facilitate the achievement of the Union’s tasks and refrain from any measure which could jeopardise
the attainment of the Union’s objectives.
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penalized under conditions, both procedural and substantive, which are analogous to those
applicable to infringements of national law of a similar nature and importance and which, make
the penalty effective, proportionate and dissuasive. Moreover, the national authorities must
proceed, with respect to infringements of Community law, with the same diligence as that which
they bring to bear in implementing corresponding national laws.®

As it can be seen, the so-called assimilation principle formulated in the ruling of the ECJ
obliges the Member States to extend the scope of the criminal offences protecting the national
legal interests to the supranational interests of a similar nature and importance.® Accordingly,
if a Member State provides for criminal law sanctions for offences against its own budget under
national law, it must also penalize acts committed against the same supranational legal interests,
i.e. against the EU budget.?® In this respect, the principle of assimilation has imposed an explicit
criminalization obligation on Member States for the first time in the history of the European
integration.

The principle of assimilation elaborated by the European Court of Justice was incorporated
by the Maastricht Treaty signed in 1992, which established the so-called three pillar structure
of the European Union. According to the provisions of the Treaty, the Member States shall take
the same measures to counter fraud affecting the financial interests of the Community as they
take to counter fraud affecting their own financial interests. Furthermore, the Member States
shall coordinate their action aimed at protecting the financial interests of the Community against
fraud and they shall organize, with the help of the Commission, close and regular cooperation
between the competent departments of their administrations.?! As a result of the Treaty of
Maastricht, the fight against fraud became the part of the primary law of the European Union.

The regulation of the Treaty of Maastricht was taken over and significantly expanded by the
Treaty of Amsterdam in 1997. One of the significant modifications of the Treaty was that the
Council has been invested with a legislative power to adopt the necessary measures in the fields
of the prevention of and fight against fraud affecting the financial interests of the Community
with a view to affording effective and equivalent protection in the Member States. The limits
of the legislative competence of the Council were that the adopted measures could concern
neither the application of national criminal law nor the national administration of justice.??
Because of this restriction, the majority of the opinions in the legal literature argued that the
competence of the European Union under Article 280(4) of the EC-Treaty was limited to non-
criminal measures and that the Treaty did not empower the Union to adopt supranational
criminal law provisions within the framework of the first pillar.?®

18 Judgment of the Court of 21 September 1989 in Case 68/88 Commission of the European Communities v Hellenic Republic,
ECR 2965, paras 22-25.

19 AMBOS, Kai: Internationales Strafrecht. Strafanwendungsrecht — Vélkerstrafrecht — Europdisches Strafrecht —
Rechtshilfe. C. H. Beck Juristischer Verlag, Miinchen, 2014. p. 567; SAFFERLING, Christoph: Internationales Strafrecht.
Strafanwendungsrecht — Volkerstrafrecht — Europdisches Strafrecht. Springer Verlag, Heidelberg—Dordrecht—-London—
New York, 2011. p. 459.

2 KARSAI, Krisztina: Az Eurdpai Birdsag szerepe az eurdpai biintetdjog alakitdsaban. In: Kondorosi, Ferenc — Ligeti,
Katalin (ed.): Az eurdpai biintet6jog kézikdnyve. Magyar K6zlony Lap- és Konyvkiado, Budapest, 2008. p. 724.

21 Article 209a of the EEC-Treaty.

2 Article 280(4) of the EC-Treaty.

2 See for example: CALLIESS, Christian: Die neue Europdische Union nach dem Vertrag von Lissabon. Mohr Siebeck
Verlag, Tibingen, 2010. p. 457, ROSENAU, Henning: Zur Europdisierung im Strafrecht. Vom Schutz finanzieller
Interessen der EG zu einem gemeineuropdischen Strafgesetzbuch? Zeitschrift fiir Internationale Strafrechtsdogmatik,
1/2008. pp. 14-15; SATZGER, Helmut: Das Strafrecht als Gegenstand europdischer Gesetzgebungstitigkeit. Kritische
Vierteljahresschrift fiir Gesetzgebung und Rechtswissenschaft, 1/2008. p. 21; SICURELLA, Rosaria: Some reflections on
the need for a general theory of the competence of the European Union in criminal law. In: Klip, André (ed.): Substantive
Criminal Law of the European Union. Maklu Publishers, Antwerp—Apeldoom—Portland, 2011. p. 236; SIEBER: Op. cit. p.
75; ZOLLER, Mark A.: Europiische Strafgesetzgebung. Zeitschrift fiir Internationale Strafrechtsdogmatik, 7/2009. pp.
342-343.
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However, within the framework of the third pillar of the European Union?*, the Treaty of
Maastricht declared that the Member States regard — among others — the fight against fraud on
an international scale as matters of common interest, for the purposes of achieving the
objectives of the Union and without prejudice to the powers of the European Community.? In
accordance with the provisions of the Treaty, the Council was empowered to adopt special third
pillar legal instruments (joint positions, joint actions, conventions and later framework
decisions) in this field.?® This opened the way for the EU legislator to adopt criminal law
measures — within the framework of the third pillar cooperation, in specific sources of law —in
respect of the protection of the financial interests for the first time in the history of integration.

Based on the authorization of the Treaty, the Member States of the European Union signed
a Convention on the protection of the European Communities’ financial interests on the 26"
June 1995.%” The so-called PIF Convention, which laid down the cornerstones of the coherent
and united EU action against criminal offences affecting the financial interests, set out the
definition of fraud affecting the European Communities’ financial interests and required
Member States to criminalize the described conducts and to impose effective, proportionate
and dissuasive sanctions.?® Three Additional Protocols were later added to the PIF Convention,
which prescribed the sanctioning of other criminal offences affecting the financial interests of
the European Union (corruption and money laundering) and regulated the responsibility of legal
persons.?® The PIF Convention and its Additional Protocols were undoubtedly important steps
in the fight against illegal offences detrimental to the Union’s financial interests, since they
were the first documents which explicitly provided for criminal sanctions for crimes affecting
the EU budget. However, due to prolonged ratification and the incomplete or inadequate
transposition of the PIF instruments by Member States*°, they could not be able to contribute
sufficiently to the harmonization of criminal justice systems of the Member States and therefore
they could little provide for a more effective protection of the financial interests of the EU. 3

2. The protection of the financial interests of the EU in the Treaty of Lisbon

The Treaty of Lisbon entered into force in 2009 was an important milestone in the
development of the European criminal integration as well as in the history of the protection of
the financial interests of the European Union. The Treaty of Lisbon abolished the pillar system,
as a result of which the former third pillar has disappeared and the judicial cooperation in

24 Cooperation in the fields of Justice and Home Affairs.

%5 Point 5 of Article K.1 of the EU-Treaty.

% Article 3(2) of the EU-Treaty.

27 Council Act of 26 July 1995 drawing up the Convention on the protection of the European Communities’ financial interests
[OJ C 316, 27.11.1995, pp. 48-57.] (hereinafter referred to as: PIF Convention)

2 1t also has to be mentioned that parallel with the PIF Convention, the European Union also adopted a Regulation which
contains the administrative means of the protection of the financial interests. See: Council Regulation (EC, Euratom) No
2988/95 of 18 December 1995 on the protection of the European Communities financial interests [OJ L 312, 23.12.1995,
pp. 1-4.].

2 Council Act of 27 September 1996 drawing up a Protocol to the Convention on the protection of the European
Communities’ financial interests [OJ C 313, 23.10.1996, pp. 1-11.]; Council Act of 29 November 1996 drawing up, on the
basis of Article K.3 of the Treaty on European Union, the Protocol on the interpretation, by way of preliminary rulings, by
the Court of Justice of the European Communities of the Convention on the protection of the European Communities’
financial interests [OJ C 151, 20.5.1997, pp. 1-14.]; Council Act of 19 June 1997 drawing up the Second Protocol of the
Convention on the protection of the European Communities’ financial interests [OJ C 221, 19.7.1997, pp. 11-22.].

30 See: Report from the Commission: Implementation by Member States of the Convention on the Protection of the European
Communities’ financial interests and its protocols [COM(2004) 709, 25.10.2004.]; Second Report from the Commission:
Implementation by Member States of the Convention on the Protection of the European Communities’ financial interests
and its protocols [COM(2008) 77, 14.2.2008.].

31 See: JACSO: Op. cit. (2012) p. 68; ROSENAU: Op. cit. p. 10.

https://doi.org/10.33542/S1C2021-1-09 117


https://doi.org/10.33542/SIC2021-1-09

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 9. 2021, &islo 1

criminal matters of the European Union has become an independent, homogeneous,
supranational policy.*?

The Treaty of Lisbon empowered the European Union with broad legislative competences
in the field of criminal law and of the protection of the financial interests and enabled the
adoption of the traditional secondary sources of law (regulations and directives). This was a
significant step forward, since — contrary to the previous third pillar legal acts, like the PIF
Convention — the Union now has effective tools to monitor the implementation of regulations
and directives and to sanction Member States which fail to comply to implement or infringe the
adopted EU legal acts.®®

The criminal law competences of the European Union under the Treaty of Lisbon which can
be used for the protection of the financial interests can be divided into four categories.®*

1. The legal harmonization competence of Article 83(1) TFEU enables the European Union
to establish minimum rules concerning the definition of criminal offences and sanctions
in the areas of particularly serious crime with a cross-border dimension. For the use of
the Union’s legal harmonization competence two cumulative criteria are required to be
met: the particular seriousness and the cross-border dimension of the crime, which is
defined by three alternative requirements: the nature of the crime, the impact of the
offence, or the special need to combat the area of crime on a common basis.* The ten so-
called ‘eurocrimes’ are listed in the Treaty: terrorism, trafficking in human beings and
sexual exploitation of women and children, illicit drug trafficking, illicit arms trafficking,
money laundering, corruption, counterfeiting of means of payment, computer crime and
organised crime. However, the Treaty does not contain an exhaustive enumeration,
because on the basis of developments in crime additional areas of crime which fulfil the
general requirements can be added to the list.%

2. Article 83(2) TFEU provides the Union a mean to ensure the effective implementation of
other Union policies through criminal law measures. Based on this ancillary legal
harmonization competence, the EU can adopt criminal law measures if they are essential
to ensure the effective implementation of a Union policy. For the application of this
competence two requirements have to be fulfilled. On the one hand, there is a need for
previous harmonization measures in the policy area which the Union legislator intends to
criminalize, which means that the criminal harmonization presupposes that other
harmonized (non-criminal) rules already exist in the area concerned.®” On the other hand,
the criminal sanctions have to be essential for the effective implementation of the
aforementioned harmonized Union policy, which demands the Union legislator to prove
that the current enforcement regime cannot achieve effective implementation of the policy
concerned, that criminal law is more efficient than the existing less restrictive measures
to achieve the pursued objective and that the disadvantages caused by criminal law are

%2 SATZGER, Helmut: Institutionelle Grundlagen. In: Sieber, Ulrich — Satzger, Helmut — von Heintschel-Heinegg, Bernd
(ed.): Europdisches Strafrecht. Nomos Verlagsgesellschaft, Baden-Baden, 2014. p. 98.

33 See: Articles 258-260 TFEU.

3 See in details: UDVARHELY], Bence: Criminal law competences of the European Union before and after the Treaty of
Lisbon. European Integration Studies, Vol. 11/1, 2015. pp. 53-59; UDVARHELYI, Bence: Az Eurépai Unié anyagi
biintetdjoga a Lisszaboni Szerzédés utan. Patrocinium Kiado, Budapest, 2019. pp. 117-133, 143-161.

3 See in details: ASP, Petter: The Substantive Criminal Law Competence of the EU. Jure Bokhandel, Stockholm, 2012. pp.
86-87; DORRA, Fabian: Strafrechtliche Legislativkompetenzen der Europdischen Union. Eine Gegeniiberstellung der
Kompetenzlage vor und nach dem Vertrag von Lissabon. Nomos Verlagsgesellschaft, Baden-Baden, 2013. pp. 195-200;
SIMON, Perrine: The Criminalisation Power of the European Union after Lisbon and the Principle of Democratic
Legitimacy. New Journal of European Criminal Law, Vol. 3/3-4, 2012. pp. 247-248.

% See: DORRA: Op. cit. pp. 214-215; JACSO: Op. cit. (2017) pp. 66-67; SAFFERLING: Op. cit. p. 414.

37 ASP: Op. cit. p. 133.
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not disproportionate in relation to the objective of ensuring the effective implementation
of a Union policy.3®

3. Article 325 TFEU focuses directly to the protection of the financial interests of the EU. It
obliges the Union and the Member States to counter fraud and any other illegal activities
affecting the financial interests through deterrent and effective measures and it allows the
EU legislator to adopt all necessary measures in the fields of the prevention of and fight
against fraud affecting the financial interests of the Union with a view to affording
effective and equivalent protection in the Member States and in all the Union’s
institutions, bodies, offices and agencies. This provision enables the adoption of directly
applicable, supranational criminal law measures in this field.*

4. Article 86 TFEU provides the legal basis for the establishment of the European Public
Prosecutor’s Office. The European Public Prosecutor’s Office is intended to be an
independent supranational prosecution authority which will be responsible for
investigating, prosecuting and bringing to judgment the perpetrators of, and accomplices
in, offences against the Union’s financial interests, and will exercise the functions of
prosecutor in the competent courts of the Member States in relation to such offences as
well. The scope of competence of the European Public Prosecutor’s Office is therefore
limited to the criminal offences against the financial interests of the EU, however, the
European Council is entitled to extend the powers of the Prosecutor’s Office to other
serious crimes having a cross-border dimension.

After the Treaty of Lisbon, based on the aforementioned criminal law competences, an
intensive criminal legislation began in the field of the criminal law protection of the financial
interests of the European Union, as a result of which two important legal acts were adopted: the
Directive on the fight against fraud to the Union’s financial interests by means of criminal law*°
and the Regulation on the establishment of the European Public Prosecutor’s Office™. The PIF
Directive contains the substantive criminal law provisions in connection with the fight against
fraud, while the EPPO Regulation — which is not discussed in details within the framework of
this paper — provides for the procedural side of the protection of the financial interests of the
European Union.

I11. DIRECTIVE ON THE FIGHT AGAINST FRAUD TO THE UNION’S FINANCIAL
INTERESTS BY MEANS OF CRIMINAL LAW

The PIF Directive aims to establish minimum rules concerning the definition of criminal
offences and sanctions with regard to combatting fraud and other illegal activities affecting the
Union'’s financial interests, with a view to strengthening protection against criminal offences
which affect those financial interests, in line with the acquis of the Union in this field.*? In order
to achieve this objective, the Directive defines the criminal offences of fraud affecting the

3 OBERG, Jacob: Union Regulatory Criminal Law Competence after Lisbon Treaty. European Journal of Crime, Criminal
Law and Criminal Justice, VVol. 19/4, 2011. pp. 290-293.

39 See for example: AMBOS: Op. cit. pp. 447-448; HECKER, Bernd: Europdisches Strafrecht. Springer Verlag, Berlin—
Heidelberg, 2012. p. 493; SAFFERLING: Op. cit., p. 409; SATZGER, Helmut: Internationales und Europdisches
Strafrecht. Strafanwendungsrecht — Europdisches Straf- und Strafverfahrensrecht — Volkerstrafrecht. Nomos
Verlagsgesellschaft, Baden-Baden, 2016. pp. 119-120; SICURELLA: Op. cit. pp. 236-237.

40 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against fraud to the
Union’s financial interests by means of criminal law [OJ L 198, 28.7.2017, pp. 29-41] (hereinafter referred to as: PIF
Directive).

41 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of the
European Public Prosecutor’s Office [OJ L 283, 31.10.2017, pp. 1-71] (hereinafter referred to as: EPPO Regulation)

42 Article 1 of the PIF Directive.
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Union’s financial interests*® and other criminal offences affecting financial interests (active and
passive corruption, money laundering and misappropriation).** The Directive obliges the
Member States to criminalize the described conducts and punish them with effective,
proportionate and dissuasive criminal sanctions. In the most serious cases, the Directive also
prescribes the minimum amount of the maximum penalty the Member States are required to
prescribe. It means that the aforementioned criminal offences have to be punishable by a
maximum penalty of at least four years of imprisonment when they involve considerable
damage or advantage, which involves more than EUR 100.000. However, the Member States
may provide for sanctions other than criminal sanctions, where the criminal offence involves
damage or an advantage of less than EUR 10.000.* Furthermore, the Directive regulates the
liability of legal persons®, the question of jurisdiction*’ and the limitation period for the
aforementioned criminal offences.*®

As it can be seen, the PIF Directive aims the harmonize the criminal law systems of the
Member States in connection with the criminal offences and sanctions relating the crimes
affecting the Union’s financial interests. This objective is also stressed by the Preamble of the
PIF Directive, according to which Member States should provide for certain types and levels
of sanctions when the criminal offences defined in the Directive are committed in order to
ensure equivalent protection of the Union’s financial interests throughout the Union by means
of measures which should act as a deterrent.*® However, if the provisions of the PIF Directive
are analysed in details, it can be seen that the aim of the unified and equivalent protection of
the financial interests of the European Union cannot completely be achieved.*® This fact follows
both from the legal basis and from the content of the Directive.

1. The legal basis of the PIF Directive

The European Commission originally initiated to adopt the PIF Directive based on the legal
competence of Article 325(4) TFEU. According to the justification of the Commission, Article
325 TFEU confers upon the Union strong powers to adopt ‘measures’which ‘act as a deterrent’
and ‘afford effective’ and ‘equivalent protection’, which comprises by nature, and historically
a criminal law dimension. Criminal law is needed in order to have a preventive effect in this
area, where the threat of criminal law sanctions and their effect on the reputation of the potential
perpetrators, can be presumed to act as a strong disincentive to commit the illegal act in the first
place. Article 325 TFEU therefore includes the power to enact criminal law provisions in the
context of the protection of Union’s financial interests against all angles of illegal attacks.>!

4 Under Article 2(1)(a) of the PIF Directive, the definition of the Union’s financial interests’ means all revenues, expenditure

and assets covered by, acquired through, or due to the Union budget; or the budgets of the Union institutions, bodies, offices
and agencies established pursuant to the Treaties or budgets directly or indirectly managed and monitored by them.
4 Articles 3-4 of the PIF Directive.
4 Article 7 of the PIF Directive.
46 Article 6 and 9 of the PIF Directive.
47 Article 11 of the PIF Directive.
48 Article 12 of the PIF Directive.
49 Preamble (15) of the PIF Directive.
%0 See: MADALI, Séndor: Nem csalds, de amitds? Dogmatikai megjegyzések a PIF Irdnyelvhez. Miskolci Jogi Szemle, 2019/2.
kiilonszam, 2. kotet, pp. 133-136.
Proposal for a Directive of the European Parliament and of the Council on the fight against fraud to the Union’s financial
interests by means of criminal law [COM(2012) 363, 11.7.2012.].

51
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During the negotiation process of the PIF Directive, however, the legal basis was modified
to Article 83(2) TFEU by the Council®? and the European Parliament®3. According to the
Opinion of the Legal Service of the Council, the legal basis in Article 325(4) TFEU could not
be interpreted widely as to cover also harmonisation of criminal offences and sanctions.
According to the CLS, a legislative proposal that aims at ‘defining criminal offences and
sanctions’ in connection with fraud and other illegal activities affecting the Union’s financial
interests cannot eschew Article 83(2) TFEU as a legal basis in favour of a provision such as
Avrticle 325(4) TFEU. The legal basis in Article 83(2) TFEU aims to tackle all cases where the
EU legislature needs to harmonise the definition of criminal offences and sanctions in order to
make other — non-criminal law — EU harmonised measures more effective. Therefore, the
approximation of criminal law through the definition of criminal offences and sanctions for the
purposes of effective implementation of other non-criminal Union policies is to be made under
Avrticle 83(2) TFEU.>

Apart from the theoretical debates®® in connection with the adequate legal basis for the
protection of the financial interests of the European Union, the modification of the legal basis
of the PIF Directive had several practical consequences as well. It can be stated that the legal
basis of Article 83 TFEU could provide for a much lesser unified protection of the financial
interests of the European Union than a legal act adopted based on Article 325, since there are
several important differences between the two legal provisions.

1. Directive or regulation? Firstly, the legal acts adopted under Article 83 TFEU can only
be directives. Directive is a legal instrument which is binding, as to the result to be
achieved, upon each Member State to which it is addressed, but shall leave to the national
authorities the choice of form and methods.®® It means that a directive has to be
implemented into the national legal systems of the Member States. It can clearly be seen,
that the directive only provides a framework which the Member States can transplant
differently based on their national concepts and traditions. Therefore, due to the
implementation requirement, a directive cannot completely eliminate the differences of
the legal regulation of the Member States. However, the Union legislative competence
under Article 325 TFEU is not restricted to directives, but the Treaty provides the
possibility to adopt all necessary measures in order to fight against criminal offences
affecting the financial interests of the EU. As a result of this, the Union is entitled to adopt
not only directives, but regulations as well, which have general application, are binding
in its entirety and are directly applicable in all Member States.>” Therefore Article 325
TFEU enables the EU legislator to adopt directly applicable, supranational criminal law

52 See: General approach of the Council (Justice and Home Affairs) on the Proposal for a Directive of the European
Parliament and of the Council on the fight against fraud to the Union’s financial interests by means of criminal law
[10729/13, 10.6.2013]; Position of the Council at first reading of 25 April 2017 with a view to the adoption of a Directive
of the European Parliament and of the Council on the fight against fraud to the Union’s financial interests by means of
criminal law [6182/1/17, REV 1, 25.4.2017].

53 See: European Parliament legislative resolution of 16 April 2014 on the Proposal for a Directive of the European Parliament
and of the Council on the fight against fraud to the Union’s financial interests by means of criminal law [C7-0192/2012,
06.4.2012].

54 Opinion of the Legal Service on the Proposal for a Directive of the European Parliament and of the Council on the fight
against fraud to the Union’s financial interests by means of criminal law [15309/12, 22.10.2012].

%5 See for example: DI FRANCESCO MAESA, Costanza: Directive (EU) 2017/1371 on the Fight Against Fraud to the
Union’s Financial Interests by Means of Criminal Law: A Missed Goal? European Papers, 3/2018. pp. 1457-1461,;
DORRA: Op. cit. pp. 278-289; JUSZCZAK-SASON: Op. cit. pp. 80-82; KRUGER, Matthias: Unmittelbare EU-
Strafkompetenzen aus Sicht des deutschen Strafrechts. Hochstrichterliche Rechtsprechung zum Strafrecht, 7/2012. pp. 311-
317; STURIES, Jonas: Ermdchtigt der Vertrag von Lissabon wirklich zum Erlass supranationaler Wirtschafisstrafgesetze?
Hochstrichterliche Rechtsprechung zum Strafrecht, 6/2012. pp. 273-288; UDVARHELYI: Op. cit. (2019) pp. 149-158.

5 Article 288 TFEU.

57 Article 288 TFEU.
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norms which can serve not only as the harmonization but also as the unification of the

national criminal laws of the Member States.

2. Minimum harmonization or unification? Secondly, Article 83 TFEU only prescribes the
adoption of minimum rules with regard to the definition of criminal offences and
sanctions. It means that this legal provision only provides for minimum harmonization,
whereby the Member States are free to adopt or maintain more stringent rules for criminal
offences affecting the Union’s financial interests.>® The provision of Article 325 TFEU
does not contain such restriction, due to which — as it was stated before — the EU
legislation can not only harmonize but to unify the legal system of the Member States.

3. Possibilities for opt-out or unified regulation in all Member States? Thirdly, the
specialities of the regulation of Article 83 TFEU enables several Member States not to
participate in the adopted directive. On the one hand, Article 83(3) TFEU provides for a
special ‘emergency brake’ procedure, which enables the suspension of the ordinary
legislative procedure if a Member State considers that the directive affects fundamental
aspects of its criminal justice system. In this case the Member State concerned is entitled
not to participate in the directive which it considered as problematic from the point of
view of its fundamental criminal law principles. On the other hand, there are Member
States which either do not participate in the adoption of the criminal law measures
pursuant to Article 83 TFEU (Denmark) or have an opting-in position (the United
Kingdom and Ireland).>® Consequently, due to the emergency brake rule and the opt-out
possibilities, if a legislative proposal is adopted on the basis of Article 83 TFEU, it is
likely that it would not apply to every Member States. In relation of Article 325 TFEU
these restrictions do not apply, as a consequence of which a legal act adopted under this
legal basis can be legally binding to all Member States.

Therefore, it can be concluded that Article 325 TFEU could ensure a more unified
protection of the financial interests of the European Union, while Article 83 TFEU contains
special provision which aims to protect the sovereignty and the different legal systems and
traditions of the Member States.

2. The provisions of the PIF Directive

Apart from its legal basis, the regulation of the PIF Directive also contains several elements,
because of which the Directive cannot really contribute in the unified protection of the financial
interests of the European Union. The reason of these provisions is mostly the minimum
harmonization method of the PIF Directive.

As it was already mentioned, the PIF Directive defines the element of the criminal offences
of fraud and other delicts affecting financial interests as well as the sanctions which can be
imposed on the perpetrator of the aforementioned crimes. However, due to the fact that the
Member States are entitled to maintain stricter rules, they are free to criminalize other conducts,
prescribe other elements of the crimes which are not regulated in the Directive or define higher
level of sanctions. This speciality of the Directive can result that differences still remain in the
regulation of the criminal offences concerned in the Member States. Hereinafter, the paper cites
some examples from these provisions of the PIF Directive.

2.1. Regulation of the criminal offences

The PIF Directive requires the Member States to take the necessary measures to ensure that
the described conducts constitute a criminal offence, however, only if these are committed

% See: Preamble (16) of the PIF Directive.
59 See: Protocol No. 21 on the position of the United Kingdom and Ireland in respect of the area of freedom, security and
justice and Protocol No. 22 on the position of Denmark.
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intentionally.®® However, the Member States are free to decide to criminalize the offences when
they are committed recklessly or by serious negligence. As a result of this, it can happen that
only intentional fraud, corruption, money laundering or misappropriation is punishable in one
part of the Member States, while these criminal offences or at least some of them are also
criminalized in the other part of the States, if they are committed negligently or recklessly.

In connection with the criminal offence of fraud, the PIF Directive distinguishes between
procurement-related and non-procurement related expenditure. However, relating to the
procurement-related expenditures, the Directive criminalized the described conducts ‘at least’
when they are committed in order to make an unlawful gain for the perpetrator or another by
causing a loss to the Union’s financial interests.®! In this case, it is not sufficient that the
perpetrator aimed at obtaining an advantage, damage needs to be caused in addition with it.®2
However, Member States can decide to prescribe stricter regulation and penalize these conducts
in the absence of the aforementioned conditions as well. Therefore, the protection of the
procurement-related expenditures may vary in the territory of the European Union.

Another example for the failure of the complete unification of the criminal offences is the
highly debated®® issue of the VAT-fraud. Based on the compromise reached by the EU
institutions, in connection of these offences the PIF Directive applies only in cases of serious
offences against the common VAT system, which means that the criminal offence has to be
connected with the territory of two or more Member States of the Union and involve a total
damage of at least EUR 10.000.000.%4 The VAT-fraud cases which do not meet the
aforementioned criteria remain within the regulatory competence of the Member States, which
can lead to the survival of the diverse national regulations. The limited scope of application in
connection with VAT-fraud therefore significantly weakens the added value of the PIF
Directive.®®

In connection with VAT-fraud, it is also important to highlight that the Court of Justice of
the European Union also expressed that the fight against VAT-fraud falls within the scope of
competence of the European Union. According to the CJEU, there is a direct link between, on
the one hand, the collection of VAT revenue in compliance with the Community law applicable
and, on the other, the availability to the Community budget of the corresponding VAT
resources, since any lacuna in the collection of the first potentially causes a reduction in the
second. It results that any reduction in VAT resources must be offset by means of a reduction
in expenditure or an increase in GNI-based own resources, which is likely to affect the general
equilibrium of the system of own resources intended to cover Community expenditure.® In the
Taricco case, the CJEU also stated that criminal penalties are essential to combat certain serious
cases of VAT evasion in an effective and dissuasive manner and that the definition of fraud in
the PIF Directive covers revenue derived from applying a uniform rate to the harmonised VAT
assessment bases determined according to EU rules.®’

0 Articles 3-4 of the PIF Directive.

61 Article 3(2)(b) of the PIF Directive.

62 JUSZCZAK-SASON: Op. cit. p. 82.

8 See in details for example: DI FRANCESCO MAESA: Op. cit. pp. 1461-1463; JACSO, Judit — UDVARHELY], Bence:
Uj irdnyelv az uniés csaldsok elleni biintetdjogi védelemrdl. Magyar Jog, 2018/6. pp. 331-332; JUSZCZAK-SASON: Op.
cit. pp. 82-83; KAIAFA-GBANDI, Maria: The protection of the EU’s financial interests by means of criminal law in the
context of the Lisbon Treaty and the 2017 Directive (EU 2017/1371) on the fight against fraud to the Union’s financial
interests. Zeitschrift fiir Internationale Strafrechtsdogmatik, 12/2018. pp. 576-578.

64 Article 2(2) of the PIF Directive.

8 See: DI FRANCESCO MAESA: Op. cit. p. 1462.

8 Judgment of the Court (Grand Chamber) of 15 November 2011 in Case C-539/09 European Commission v Federal
Republic of Germany, ECR 1-11235, paras 72 and 76. See also: Judgment of the Court (Grand Chamber) of 26 February
2013 in Case C-617/10 Aklagaren v Hans Akerberg Fransson, published in the electronic Reports of Cases, para 26;

67 Judgment of the Court (Grand Chamber) of 8 September 2015 in Case C-105/14 Criminal proceedings against Ivo Taricco
and Others, published in the electronic Reports of Cases, paras 38-41. See also: Judgment of the Court (Grand Chamber)
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2.2. Incitement, aiding, abetting and attempt

According to the PIF Directive, the Member States are obliged to take the necessary
measures to ensure that inciting, aiding and abetting the commission of as well as the attempt
to commit any of the aforementioned criminal offences are punishable as criminal offences.®

However, the Directive fails to give a definition of the incitement, aiding and abetting and
attempt. In the absence of common autonomous EU definitions, the own and possibly different
national criminal law regulations of the Member States have to be applied to these concepts. As
result of the fundamentally different dogmatic approaches of the Member States relating to the
stages of perpetration and the accessory perpetrators, the same act could be considered
punishable in one State while it could remain unpunished in another State.®°

2.3. Regulation of the criminal sanctions

The minimum harmonization regulation method can clearly be observed in the provisions of
the PIF Directive relating to the sanctions which also disable the unification and provide the
possibility for derogation to the Member States.

As a general rule, the PIF Directive repeats the formula of the ruling of the European Court
of Justice in the Greek Maize case, i.e. that the criminal offences have to be punishable by
effective, proportionate and dissuasive criminal sanctions.”® However, this provision does
define neither the type, nor the level of the sanctions to be applied, therefore the Directive leave
the Member States a great discretionary power to prescribe the applicable criminal sanctions.”

According the PIF Directive, Member States are required to take the necessary measures to
ensure that the criminal offences are punishable by a maximum penalty of at least four years of
imprisonment when they involve considerable damage or advantage, i.e. when the damage or
advantage involves more than EUR 100.000 or more than EUR 10.000.000 in case of revenue
arising from VAT own resources.’? However, this provision only obliges the Member States
not to prescribe less than four years of imprisonment, but they are entitled to introduce or
maintain stricter penalties (e.g. five, eight or ten years of imprisonment). It can therefore be
seen that the minimum harmonization does not eliminate the currently existing diverging
sanctioning systems, as a result of which it can easily happen that the same offence is punished
by four years of imprisonment in one Member State and by eight years of imprisonment in
another Member State.”

Furthermore, the PIF Directive enables the Member States to provide for sanctions other
than criminal sanctions, where a criminal offence involves a damage or an advantage of less
than EUR 10.000.” This is naturally only a possibility for the Member States; therefore, it can
happen that an offence with a damage of less than EUR 10.000 is a criminal offence in one
Member States and an administrative offence in another Member State. It can be seen that this
provision does not promote the unified protection of the financial interests of the European
Union.”™

of 20 March 2018 in Case C-524/15 Criminal proceedings against Luca Menci, published in the electronic Reports of
Cases, paras 19-20; Judgment of the Court (Grand Chamber) of 5 December 2017 in Case C-42/17 Criminal proceedings
against M.A.S. and M.B. published in the electronic Reports of Cases, para 34.

%  Article 5 of the PIF Directive

69 See: KARSAI, Krisztina: External Effects of the European Public Prosecutor’s Office Regime. Miskolci Jogi Szemle,
2019/2. kiilonszam, 1. kétet, p. 465.

70 Article 7(1) of the PIF Directive

I DI FRANCESCO MAESA: Op. cit. p. 1464.

72 Article 7(3) of the PIF Directive.

3 DI FRANCESCO MAESA: Op. cit. p. 1465.

7 Article 7(4) of the PIF Directive.

5 See: MADAL: Op. cit. (2019) pp. 133-135.
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2.4. The limitation period

The PIF Directive contains regulations in connection with the limitation period for the
criminal offences affecting the Union’s financial interests. According to the Directive, the
Member States are required take the necessary measures to provide for a limitation period that
enables the investigation, prosecution, trial and judicial decision of the criminal offences
affecting the financial interests for a sufficient period of time after the commission of the
offences, in order for those criminal offences to be tackled effectively. In case of serious
criminal offences, which are punishable by a maximum sanction of at least four years of
imprisonment, the limitation period has to be at least five years from the time when the offence
was committed. However, the Member States can establish a shorter limitation period, which
must not be shorter than three years, provided that the period may be interrupted or suspended
in the event of specified acts.’®

As it can be seen from these provisions, the approximation of the limitation period for the
criminal offences affecting the financial interests of the European Union is also partial and the
regulation of the PIF Directive does not provide for a complete unification of the national laws
of the Member States.”” On the one hand, the Directive only define the length of the limitation
period in connection with the serious criminal offences punishable with at least four years of
imprisonment. For the less serious offences, the Directive only obliges the Member States to
prescribe sufficient period of time, which means that the Member States have absolute
discretionary power to decide on the length of the limitation period. On the other hand, even in
connection with the most serious criminal offences, the PIF Directive only specify a minimum
limitation period of five — or under certain circumstances three — years, which does not prevent
the Member States to maintain stricter rules and to define longer limitation periods.

3. The material scope of competence of the European Public Prosecutor’s Office

Although the paper does not aim to analyse the European Public Prosecutor’s Office in
details, it is important to draw the attention to one of the most important features of the EPPO
Regulation, since it has direct connection with the PIF Directive and it can also be regarded as
an obstacle of the unified protection of the financial interests of the European Union. This
crucial point of the EPPO Regulation is the provision relating to the material competence of the
European Public Prosecutor’s Office.

According to the EPPO Regulation and in line with Article 86(2) TFEU, the European Public
Prosecutor’s Office shall be competent in respect of the criminal offences affecting the financial
interests of the Union that are provided for in the PIF Directive as implemented by national law.
It means that the competence of the EPPO covers the criminal offences defined in the PIF
Directive, i.e. fraud affecting the Union’s financial interests’®, money laundering, active and
passive corruption and misappropriation, irrespective of whether the same criminal conduct
could be classified as another type of offence under national law.”® It can therefore be seen that
the EPPO Regulation refers back to the PIF Directive and to its implementation by the Member
States. The competence of the European Public Prosecutor’s Office is therefore bound to the

76 Article 12 of the PIF Directive.

" The differences in the national criminal law regulations of the Member States relating to the limitation period can have
negative effect according to the Court of Justice of the European Union, when the expiration of the — not sufficiently long
limitation period results the de facto impunity of the perpetrators of the criminal offences affecting the financial interests
of the European Union. In this case, according to the relevant ruling of the CJEU, the Member State violates its obligations
to effectively protect the financial interests of the European Union based on Article 325 TFEU. See: Judgment of the Court
(Grand Chamber) of 8 September 2015 in Case C-105/14 Criminal proceedings against Ivo Taricco and Others, published
in the electronic Reports of Cases.

8 However, in accordance with the provisions of the PIF Directive, Article 22(1) of the EPPO Regulation states that the
EPPO can only be competent as regards VAT-fraud when it is connected with the territory of two or more Member States
and involves a total damage of at least EUR 10 million.

9 Article 22(1) of the EPPO Regulation.
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national implementation of the PIF Directive. This means that the European Public Prosecutor’s
Office also cannot provide for a unified criminal protection since the offences falling in its
competence — as it could be seen — are also different based on the national implementation of
the PIF Directive. Although the EU legislator intended to establish a supranational law
enforcement body which can combat against criminal offences affecting the financial interests
of the European Union unitedly in the whole territory of the EU, the homogenous and unified
substantive and procedural criminal rules are still missing.&°

IV. CONCLUDING REMARKS

According to our point of view, the protection of the financial interests of the European
Union can only be effective if the substantive criminal laws as well as the criminal procedure
rules of the Member States are totally harmonized and unified. In the absence of the uniform
definition of criminal offences and uniform level of sanctions, the risk of the non-homogenous
protection of the financial interests of the European Union and the hazard of the forum shopping
remains high.8* Homogenous substantive and procedural rules are therefore needed for the
effective fight against fraud and other criminal offences against the financial interests of the
European Union.

Although the PIF Directive can be regarded as a significant improvement in the field of the
protection of the financial interests of the European Union, it is obvious that it cannot fully
comply with the abovementioned requirement. Both the type of the legal act of the PIF Directive
and its minimum harmonization regulation method make it unable to provide for a unified
protection of the financial interests of the EU in the Member States. Even if the PIF Directive
was fully and correctly implemented by the Member States, differences in the criminal law
regulation of the Member States would possibly still remained.

Naturally, the unification of the criminal system of the Member States is currently not the
reality, since the Member States still do not want to give up their national sovereignty in this
field. However, in order to ensure the effective protection of its financial interests, the European
Union has to find a proper balance between the two competing legal interests: the protection
of the national sovereignty and the criminal law systems of the Member States and the unified
protection of the protection of the financial interests of the European Union.
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RECENZIA / REVIEW

SLEZAKOVA, A., SIMONOVA, J., JEDINAK, P. a kol.:
ZAKON O FINANCNOM SPROSTREDKOVANI
A FINANCNOM PORADENSTVE. KOMENTAR.

(vydanie prveé)

Bratislava: Wolters Kluwer SR, 2020,
ISBN: 978-80-571-0193-2, s. 496.

https://doi.org/10.33542/S1C2021-1-10

Autorsky kolektiv v zloZzeni JUDr. Andrea Slezdkova, PhD., LL.M., doc. JUDr. Mgr. Jana
Simonové, PhD., JUDr. Peter Jedinak, LL.M., JUDr. Peter Miklo§, JUDr. Hana Magurova,
PhD., LL.M., JUDr. Ing. Martin Winkler, PhD., JUDr. Peter Slezdk, Mgr. Adam Nadasky
a JUDr. Ing. Zuzana Turcanova vytvoril komentér k zakonu ¢. 186/2009 Z. z. o finan¢nom
sprostredkovani a finanénom poradenstve a 0 zmene a doplneni niektorych zdkonov v zneni
neskorSich predpisov (d’alej len ,zdkon o financnom sprostredkovani a finanénom
poradenstve®).

Doposial’ na slovenskom kniznom trhu absentoval komentar k predmetnému normativnemu
pravnemu aktu a vzhl'adom na pocetnost’ subjektov vykonavajicich finanéné sprostredkovanie
mozno hodnotit’ kladne, Ze sa do splnenia naro¢nej ulohy priblizenia predmetnej matérie
,pustili autori pdsobiaci v praxi a v akademickom prostredi. Vol'ba zlozenia autorského
kolektivu vychadzala zo spoluprace pri tvorbe diela Slezdkova, A. Miklos, P. a kol.: Zakon
0 dohl'ade nad finanénym trhom. Komentar, ktory ziskal Prémiu za vedecku a odbornu
literaturu za rok 2018 v kategorii spolocenskych vied udelent Literarnym fondom.

Pred nadobudnutim uc€innosti zdkona o finanénom sprostredkovani a finan¢nom
poradenstve bola pravna uprava cinnosti financnych agentov a finanénych poradcov
obsiahnuta vo viacerych osobitnych pravnych predpisoch aniektoré oblasti neboli
reglementované finan¢nopravnymi normami vobec. Cielom integracie pravnej upravy ,,pod
strechu” jedného pravneho predpisu, bolo odstranenie  rozdielnosti, ktoré existovali
v osobitnych zidkonoch a taktiez pokrytie oblasti trhu, ktoré neboli vobec regulované.
Nadobudnutim G¢innosti zakona o finan¢nom sprostredkovani a finanénom poradenstve bola
do praxe uvedend myslienka rovnakych podmienok pre vykondvanie ¢innosti finan¢ného
sprostredkovania a finanéného poradenstva, ato Vv sektoroch poistenia alebo zaistenia,
kapitalového trhu, prijimania vkladov, poskytovania uverov, spotrebitel’skych tiverov a Giverov
na byvanie, doplnkového dochodkového sporenia a starobného dochodkového sporenia.

Komentar k prvej casti zdkona o financnom sprostredkovani sa venuje genéze vzniku
regulacie financného sprostredkovania a financného poradenstva, ako aj pozitivhemu
a negativnemu vymedzeniu predmetu pravnej upravy. Ako spravne konstatuje JUDr. Peter
Jedindk, LL.M., pri negativhom vymedzeni ide predovSetkym o tzv. priamu distribuciu, priamy
predaj financnych sluzieb danej financnej inStiticie prostrednictvom jej vlastnych
zamestnancov atieZ poskytovanie poradenstva prostrednictvom vlastnych zamestnancov
vo vzt'ahu k vlastnym finanénym sluzbam.

V druhej ¢asti komentara sa zaobera autorka JUDr. Hana Magurova, PhD., LL.M. regulaciou
registra finan¢nych agentov, finanénych poradcov, finanénych sprostredkovatel'ov z iné¢ho
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Clenského Statu v sektore poistenia alebo zaistenia a financnych sprostredkovatel'ov z iného
¢lenského Statu v oblasti poskytovania tverov na byvanie

Tretia cast komentdra sa zameriava na podmienky vykondvania finanéného
sprostredkovania a finanéného poradenstva. JUDr. Andrea Slezakova, PhD., LL.M. venuje
pozornost udelenie povolenia na vykonavanie ¢innosti samostatného finanéného
agenta/financného poradcu. Cezhrani¢né poskytovanie sluzieb analyzuje doc. JUDr. Mgr. Jana
Simonova, PhD., ktora korektne uvadza, e povinnostou Glenskych Statov je v stlade
S jednotnym vnutornym trhom zabezpecit, aby kazdy finan¢ny sprostredkovatel’ v sektore
poistenia alebo zaistenia (tzn. finan¢ny agent alebo finan¢ny poradca) s trvalym pobytom alebo
sidlom na uzemi Slovenskej republiky, ktory zamysla uplatnit’ svoju slobodu usadit’ sa
zriadenim pobocky alebo staleho zastipenia na izemi iného ¢lenského $tatu a spiiia zdkonom
stanovené nalezitosti, tak mohol zrealizovat’.

Stvrta Gast’, ktort mozno z hl'adiska doleZitosti pre prax povazovat’ za najpodstatnejiu, sa
zameriava na pravnu upravu pravidiel ¢innosti vo vzt'ahu ku klientom. Za mimoriadny prinos
publikacie mozno povazovat komentar k ustanoveniu §37 zakona o finan¢nom sprostredkovani
a financnom poradenstve, v ktorom autor Mgr. Adam Nadasky okrem iného uvadza, ze
konflikt  zaujmov  predstavuje relativne  vSeobecny  koncept, ktory  presahuje
do roznych oblasti ¢innosti finanénych agentov a finan¢nych poradcov akymi st napriklad
riadenie spolo¢nosti alebo zédkaz poberania stimulov v pripade poskytovania investi¢nej sluzby
nezavislého investicného poradenstva. Z pohl'adu klienta je najddlezitejsi konflikt zaujmov,
ktory vznika alebo méze vzniknt pri poskytovani investicnych sluzieb. Pri problematike
konfliktu zaujmov sa kladie doraz na jeho identifikaciu a nasledna prevenciu alebo jeho
riadenie. V ekonomikach, v ktorych je finan¢né sprostredkovanie postavené na proviziach za
predaj produktov (Slovensko je toho typickym prikladom) je konflikt zdujmov svojim
sposobom inherentnou stcast'ou poskytovania investi¢nych sluzieb ateda aj finan¢ného
sprostredkovania v sektore kapitalového trhu. Finanény agent a finan¢ny poradca je povinny
prijat’ vSetky primerané opatrenia S cielom v prvom rade zistit’ konflikt zdujmov. V pripade, ak
je identifikovany konflikt zdujmov je financny agent a finan¢ny poradca povinny prijat’ kroky
potrebné na jeho prevenciu alebo riadenie. S konfliktom zaujmov je spojend aj informacna
povinnost’ spocivajiica v povinnosti oznamit’ klientovi existenciu konfliktu zaujmov spolu
s jeho povahou a zdrojom. Z ¢asového hl'adiska musia byt tieto skuto¢nosti oznamené klientovi
pred poskytnutim investiénej sluzby. Daldim dblezitym aspektom v ramci témy konfliktu
zaujmov je aj spOsob odmenovania zamestnancov. Ide teda o nastavenie interného
odmenovacieho systému, nie o stimuly. Finanény agent musi zabezpecit' taky spdsob
odmenovania, ktory nebude motivovat’ zamestnancov na poskytovanie finanéného néstroja,
ktory nespia klientove potreby.

Piata Cast’ komentéra je zamerand na dohl'ad vykonavany Néarodnou bankou Slovenska
a sankcionovanie dohliadanych subjektov finanéného trhu. Predovsetkym je potrebné
vyzdvihnut' velky prinos informacii obsiahnutych v predmetnej Casti pre aplika¢nt prax, a to
vzhl'adom na skuto¢nost’, Ze skupina dohliadanych subjektov nie je identickd so skupinou
subjektov, ktoré je Narodna banka Slovenska opravnena sankcionovat. Posledna cast
komentara je venovana spoloénym prechodnym a zédvere¢nym ustanoveniam.

Za pridant hodnotu komentara mozno povazovat’ prakticky pohl'ad na vykonédvanie ¢innosti
finan¢nych agentov a finanénych poradcov, ako aj odkazy na judikataru.

Dusan Holub?

1 JUDr, PhD., Ekonomicka univerzita v Bratislave, Slovenska republika / University of Economics, Slovak
Republic.
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