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Abstract

In this article with regard to the content of the Italian
Constitution and the Constitution of the Russian
Federation identifies and describes the constitutional
basis of the legal regulation of land relations in Russia
and ltaly. The two groups of constitutional norms
define the competence of the legislature, and form the
basis of land use. The jurisdictional matters in the
Russian Constitution are spelled out in more detail.
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1. Beeoenue

OOpaleHne B HACTOSIIEH CTaTbe K CPaBHHUTEIBHO-
NPaBOBOM XapaKTepHCTHKE OSTHX IBYX CTpaH He
cirydaitto. [IpaBoBbIe CHCTEMBI MHOTHX TOCYIapcTB (1
Poccuss He sBISIeTCS HCKIIOYEHHEM) BOCHPHHSIIN
OCHOBHBIE TTOJIOXKEHHSI PUMCKOTO IIpaBa, B TOM UHCIIE
0 0a30BOH KiaccuUKalMK BeUleld HA ABWXHUMBIE U
HEJIBIDKMMBIE. MOXHO TOBOPHUTH O  pELeNIun
TIPECTABICHAN PUMIISTH O HEABI)KUMOM HMYIIECTBE
(K KOTOpPBIM OTHECEH M 3EMENIbHBII YYacTOK) B
poccuiickoe  3aKOHOJAATENBCTBO, XOTS M CO
3HAUUTENBHBIM cBoeoOpazueM. Koncruryms Uramim
OblIa MpUHSTA B CIOXHOW oOcraHoBke B 1947 rony,
Tak xe kak u Koncrutynus Poccuiickoit denepaunuy,
XOTS W 3HAYUTENBHO IIO3KE, B APYroe BpeMs IIpu
IPYTUX OOCTOATENBCTBAX, HO B MEPHOA OOJBIIAX
SKOHOMHYECKHX ¥ HOJUTUYECKAX NPeoOpa3oBaHU —
B 1993 roxy. Ponp, 3HaueHHE 3eMiIM KaKk OCHOBHOTO
CpelCcTBa MPOU3BOJICTBA M KAIlUTaNa, OTIMYAIOIIEroCs
CTaOWIIBHOCTBIO MECTOIIOJIOKEHHSI, OTPAaHNYEHHOCTHIO
U HE3aMEHUMOCTBIO, OINPEACISIOT TOT (akT, 4yTo M B
Koncrurynuun HWranmuu, u B Koncrtutynuu Poccun
COIepXKaTcsd KOHCTHTYIIMOHHBIE OCHOBHI IIPABOBOTO
PETyIUpOBaHUS 3€MENBHBIX OTHOIICHUH. JTO HOPMBI
TIPSIMOTO TeUCTBUS, CO3Ia0IIHe 6aznc
HETIOCPEACTBEHHOTO PETYIHPOBAHHUS OTHOIICHUH MO
TIOBOJIy MCTIOJIb30BAHUS U OXPAHbI 36MENb (3eMEIbHBIE
OTHOILIEHUS), HaXOJIHE TOCIETYIONIEe PA3BUTHE B
UHBIX TIPAaBOBBIX HMCTOYHHMKAX HAa3BaHHBIX CTpaH. B
poccuiickoii ropuauyeckoit mureparype (I'.A. Bonkos)
MPUMEHHUTEIPHO K  KOHCTHTYIIHOHHBIM  OCHOBaM
3eMenbHOTO  mpaBa  Poccum  0OocHOBBIBaeTcs
CYIIECTBOBAaHHE B OCHOBHOM 3aKkoHe Poccum Tpex
Tpynnm  HOpM.  Bo-TIepBBIX,  KOHCTUTYLIHMOHHBIE
TIOJIO’KEHUsI, YCTAaHABIMBAIOIIUE OCHOBBI IIPABOBOTO
pexuMa 3eMeNb; KOHCTHTYHHOHHBIE IOJOXKEHUS,
yCTaHaBIHMBAIOIIHE MPABO I'PaXJaH Ha 3EMITIO U

KOHCTUTYIIMOHHBIE  TOJOXEHHs,  OIpPEeAeIIONIHe
npeametsl BeneHus PO u cydbektoB PD B chepe
peryIupoBaHusl 3eMeNbHBIX OTHOmeHuH. C yderoMm
conepxanust Koncturynuu Wramuu u Koncturynuu
P® MoxkHO cKazaTh, 4YTO KOHCTHTYIHOHHEIE
3eMeJbHO-TIPaBOBEIe OCHOBEI B Poccum u Urtamnn (B
Y3KOM, CHEHHATBHOM CMbIcie) (GopMHPYIOT naBe
TPYHIBl  HOPM: a) Te, KOTOpBIE ONPENeIsIOT
KOMIIETEHI[MIO OPraHOB 3aKOHOAATENbHOH BIacTé
COOTBETCTBYIOIIUX MyOJIMYHBIX 00pa3oBaHmid, U 0) Te,
KOTOpPBIE  CO3JAI0T  OCHOBY  3eMJICHOJIB30BaHMS
(Biroyass pasnuuHble  (OPMBI  BO3JIEHCTBHS Ha
3eMEJIbHBIE  PECYPCEI). B mmpoxom cmbIcie
HEOOXOIUMO TMpU3HATh, YTO KOHCTUTYLHOHHEIE
OCHOBBI COCTABIIIOT HE TOJNBKO 3THU J[BE TPYIIIBI HOPM,
HO M 3HAYUTENIbHAsl YacTh HOPM OOIIEro Xapakrepa,
YTO CBSI3aHO ¢ 6a30BBIM 3HaUeHHeM KoHCTHTYIHH Uit
BCEX OTpAacIel 3aKOHOAATENbCTBA.

2. I(oncmumyuummble OCHOG6bl
pezyiuposanun 3emelbHblxX OMHOWIeHUL

npaeoeoco

1. O6pamaer Ha cebs BHIMAHHE Pa3HBIA MOAXOMI ABYX
CTpaH K  pasTPaHHYCHHWI0  KOMIETCHIUMH B
paccmarpuBaeMoii cepe.

BaxxHo oTMeTUTB, UTO B COOTBETCTBHHM € J[oroBOpoM,
YUPEXIAOIUM EBponetickoe co001IIeCTBO
(ITopmucan B r. Pume 25.03.1957 r.), EBpomeiickoe

coo0LIeCTBO ~ BeAeT  MOJHTHKY B 00JacTu
OKpYKaroIeit cpensl, KOTOpast JIOJDKHA
CI0COOCTBOBATH JOCTHIKCHHUIO OIpEe/IEIICHHBIX

9KOJIOTO-TIOJIMTHYECKUX LeNeil. JTo 03Hadaer, 4To
sKoJsiornyeckas noiautuka EC BBICTyIaeT He BMECTO
HaIMOHAIBHON 9SKOJOTMYECKOM TOJUTUKU CTpaH-
wieHoB EC, a wuckmountensHo Hapagy ¢ Heid. B
orianune oT  kommereHumn EC  koMmereHIwms
rOCyJIapCTB-WICHOB 110 3allUTe, MOJJCPKAHUI0 U
YIY4IICHUIO OKpY)XAalolleld Cpensl He OrpaHHYeHa.
Iloka  EBpormeiickoe  cooOmecTBO HE  Hayalo
3aHUMAThCS  ONpPEAENICHHOH  OOJAcTBIO  3alHUTHI
OKpyXaromel cpenbl, rocysapcrBa-wieHsl EC moryr
MIPpeANPHHNMATD BCE HEOOX0oANMEIe inis
1enecoo0pasHble Mepbl, €CIM OHU HE OrpaHUYEHbI
E/IMHCTBEHHBIM TIONHOMOUHEM™. Kpome Toro, B cT. I-
14 Koncturymuu Epomneiickoro Coroza ([lorosop,
ycranapnuBaronuii  Koncturynuio ans  EBpomnsl.
Mogmucan B 1. Pumme 29.10.2004 r.) mpsmo
MPEXyCMOTPEHO, 4YTO COBMECTHAs KOMIIETCHIIHS
Coro3a M TOCYIapCTB-WICHOB PacHpOCTPAHSIETCS Ha
chepy OKpyKaroIen Cpebl.

! KPEMEP, JI, BUHTEPT., T. (2007): Dkomoruveckoe
npaBo EBponetickoro Coroza. C. 10.



Oxpana mnpupons! B Hramum mpoBo3riiaiieHa
OCHOBHBIM mpuHIMIOM B cT. 9 KoHcrutymuu u
SBISICTCS ~ NPHOPUTETHOM  LIENBI0  PECITYOJIMKH.
CormacHo  CT. 117  Koncturyuum  Uramuun
3aKOHOJAaTeINIbHAs BIACTh IPHHAUICKUT TOCYIapCTBY
1 00J1aCTsIM, U 3aKOHOIaTeJIbHAsT KOMITETEHIINS MEXTY
TOCYZIapCTBOM U 00JacTSIMH CTPOHUTCS «HA OCHOBE TaK
Ha3bIBaCMOH TPEX3JIEMEHTHOW MOJENH, XapaKTepHON
JUTs. MHOTHX (DeIepaTHBHBIX TOCYAAapCcTBy»?. B Mramiu
OXpaHa OKPY)KaOIIEH Cpeabl X IKOCUCTEMBI OTHECEHBI
K UCKJIIOYUTEIIBHOMY 3aKOHOAATENILCTBY FOCYIapCTBa,
TaKXkKe KaK U TPaKIaHCKUH IpaBomopsnok (B T.4. B

YacTH 3eMJICTIONB30BAHMSA), pecTaBparust
OKpYXarIel cpensl — K cdepe KOHKYPUPYIOUIETO
3aKOHOJIATEITLCTBA. Cdepot KOHKYPHPYIOIIETO

3aKOHOJATENIbCTBA OTHOCSTCS K 3aKOHOJATEeNHHON
BIACTH O0JACTH, 3a HCKIIOYEHHEM YCTAHOBJICHHUS
OCHOBHBIX  IPHHIIMIIOB, pe3epBHpYyEMBIX 32
3aKOHOJATENBCTBOM  TOCYIapCTBa. B cohepe
HCKITFOYUTENIPHOTO  3aKOHOAATENbCTBA TOCYHAPCTBY
NPUHA/UISKUT peryiaMeHTapHasi BJIAacTb Kpome cdep,
JIeTIETHPOBAHHBIX 00JIACTIM.

B Poccuun ¢ noanucanuem ®denepaTUBHOTO JOroBOpa
ot 31 mapra 1992 r. Hama 3aKkpenieHue KOHLEIIN
JBYXypPOBHEBOTO 3aKOHO/JATENbCTBA,
CKJIAJIBIBAIOIIETOCS M3 OTHOCHUTEIBHO 000COOIEHHBIX
U B TO K€ BpEMS B3aMMOCBA3aHHBIX YacTel —
tdenepanpHOld W cyOpekTOoB P®, momyumBIas
OKOHYATEeNbHOE  3aKpeIUIeHHe C  TpHUHATHEM
Konctutynmu Poccuiickoit  denepammu (1993 r.).
3eMenbpHOe 3aKOHOJATENbCTBO OTHECEHO K IPEIMETy
coBMecTHOro BeleHus Poccuiickoit denepanun u ee
cyobekToB (cr. 72 Komcrurynmu P®, m. 1 cr. 2
3emensHOTO KOZiekca Poccutickoit depepanum — nanee
3K PD).

B cratee 2 3K P® nmocraTodHO OAHO3HAYHO JaeTcs
MOHATHE  3€MEIBHOTO  3aKOHOAATENbCTBA  Kak
COBOKYITHOCTH (benepaibHBIX 3aKOHOB u
NPUHAMAeMbIX B COOTBETCTBHM C HHMH 3aKOHOB
cyowsektoB Poccniickoii  ®enepanun. TpeboBanus
IOPUINYECKOH HepapXuH HOPMATHBHBIX IIPaBOBBIX
aKTOB, CyOOpAMHAIINM COAEPKAIMMUXCS B HUX HOPM
HpPENIoNaraloT HX CTPOTYI0 CONOAYMHEHHOCTh C
y4eTOM JIOITyCKaeMoro Koncrurynueit PO,
(enepanbHBIME ~ 3aKOHAMH ~ TIpeMeTa  IIPAaBOBOTO
perynupoBanusi. Bo MHorux ciywasx denepanbHble
HOPMBI HUMEIOT YHUBEpPCAJIbHBIN XapakTep,
ONpesieNsIOT ~ ofIue TPUHIHITBL MPaBOBOTO
peryIupoBaHusl 3eMeNbHbIX OTHOIIeHHH. CyOBeKThI
P® na Hawanmax AWCKpPEINH PEryIHpYIOT 3eMeNIbHEIC
OTHOIICHUS. HopmoTtBopueckast KOMIIETeHITHS
cyopektoB  PdD  mpenmonaraer  ompemeneHHOE
YCMOTpPEHHE, OCHOBAaHHOE Ha y4eTe 3KOJIOTMYECKOH,
9KOHOMHYECKOM, UCTOPUIECKOH, AeMorpaduyecKkon u
uHOil cnemupukn cyobekra P®. JlesrenbHOCTH
OpPraHOB  TOCY/IapCTBEHHOW  BJIACTH  CYOBEKTOB
Poccuiickoii ®eneparyu o pa3paboTke, MPUHITHIO U
OITyOJIMKOBAHMIO HOPMATHBHBIX IPABOBBIX AKTOB IO
npenMeTaM BEICHUS W IIOJHOMOYHMSM CyOBEKTOB
Poccuiickoit @Denepaunu, a Takke MO BOIpPOCaM

2 Oprammsanus rocymapcTBEHHOH BmactH B Poccum u

3apyOeXKHBIX CTpaHaX: YUeOHO-METOIHYECKHH KOMILIEKC /
Pyxk. aBT. kon. u otB. pea. C.A. ApakbsiH. M., 2014.

coBMecTHOro BezeHus ¢ Poccuiickoit denepanueii, He
YPEryJIUpOBaHHBIM (benepanbHBIMU 3aKOHAaMH,
ONpeseNsieTCsl ~ Kak  OMNepexaroliee  MPaBOBOE
perynupoBanue cyorekToB Poccuiickoit denepaum.
Hapsany c stum, Koncrurynus PO 3akperuiser, 4ro B
coBMecTHOM BeneHuu Poccuiickoir ®enepauuu u
cyobekToB  Poccumiickoit  ®Denepanmy  HaAXOIATCS:
BOIIPOCHl BIIAJICHUs, MOJIb30BAaHHMS M PaCIOPSIKECHUS
3eMilel, HeJlpaMH, BOJHBIMU U APYTHMHU IPHPOAHBIMU
pecypcamu; MPUPOJIOTIOIb30BaHUE; oxpaHa
OKpyXarouie cpensl u o0ecredeHne 3K0I0THIeCKon
Oe3omacHOCTH; 0CO00  OXpaHsAeMble MPUPOAHBIC
TEPPUTOPHH; BOJHOE, JIECHOE 3aKOHOJATENILCTBO,
3aKOHOJIATENIHCTBO O Helpax, 00 0XpaHe OKpyKaromiei
cpenbl (ct. 72). Kak MOXHO 3aMETHTh, BOIPOCHI
KoMmeTeHIK B Poccun mponwmcans! 6osee neTanbHo,
B KAauecTBC CaMOCTOSNTENBHBIX HA3BIBAIOTCS U
3aKOHOJATENBCTBO 00 OXpaHe OKPYXKAroUIeH Cpeabl, U
3aKOHOJATENIECTBO 00 OCHOBHBIX BHAAX NPHPOIHBIX
pecypco. Ckopee BCEro, Takoe MOJO0KEHUE BBI3BAHO
HE TOJIBKO pa3HbIM MOAXOJOM K CMBICIOBOMY
HAIOJIHCHUIO MCIIOJIb3yeMONH TEPMUHOIOTUH, HO U
OoJice TO3MHUM MPHUHATHEM B Poccuu neicTByromiei
KOHCTUTYIIMH. [IpoGneMbl OXpaHBl OKpY)KaromeH
Cpelbl, PalOHAIBHOTO HCIIOIB30BaHUS INPUPOTHBIX
pecypcoB obpatmiy Ha ce0si MPUCTaTbHOE BHUMAaHUE
0OIIECTBEHHOCTHU YK€ BO BTOpOH mojioBUHE XX Beka,
nocine Toro kak Koncrutynus Wramum BeTynuia B
3aKOHHYIO CHITY.

2. TepMuH «oxpaHa OKpyXawoIled cpeasl» Kak H
«OKpY’KaroIasi cpefa» sABJIIEeTCsl HEOJHO3HAYHBIM KaK

B Wtamuu, Tak u B Poccun.

Heo0xoamMocTs 0XpaHBl OKpPYXKArOIEeH cpeasl B TOM

YHCI€ ~ NPABOBBIMH  CPEJICTBAMH  OOBEKTHBHO
0o0ycCIIOBIEHa  DKOJIOTHYECKU HeOJIaronpusTHON
obcraHoBkol.  Hampumep,  COITIacCHO  TOJBKO

oduanbHEIX MaHHBIX B 40 cyObektax Poccuiickoii
Odenepanuu  6onee 54 % TOPOICKOTO HACENCHUS
HAXOJUTCSl TOJ BO3JCHCTBHEM BBICOKOTO W OYEHBb
BBICOKOTO  3arpsi3HEHHS aTMOC(EpHOTO  BO3AyXa.
ObBem CTOYHBIX BOJI, cOpachIBaeMbIX B
TTOBEPXHOCTHBIE BOJHBIE OOBEKTHI 0€3 OYMCTKH HIIH
HEIOCTATOYHO OYHIICHHBIX, OCTA€TCS BBICOKUM.
IIpakThueckn BO BCEX pEruOHAaX COXpaHsercs
TEHACHUUS K YXYIUIEHUIO COCTOSIHUSI TOYB U 3€MElb.
HHTeHCUBHO pa3BUBAIOTCA MPOLIECCHI, BeAyLIME K
noTepe IUIOOPOIUS CEIbCKOXO03SICTBEHHBIX Yroaui
W K BBBOAY HX U3 XO3SHCTBEHHOro o0opoTa.
OmycThIHUBaHUEM B TOH MM MHOW Mepe OXBadeHbI 27
cyobekToB Poccuiickoit dexepanuy Ha IIIOMIAAH
oomee 100 muH. rektapoB. KonmdecTBo OTXOIOB,
KOTOpbIE  HE  BOBJICKAIOTCS  BO  BTOPHUYHBIN
XO3SIICTBEHHBIH ~ 00OpPOT, a HampaBJSIIOTCS  Ha
pa3smenieHue, Bo3pactaer. Ilpm 3TOM  ycioBuA
XpaHEHHs U 3aXOPOHEHUS OTXOJOB HE COOTBETCTBYIOT
TpeOOBaHHUAM 9KOJIOTHYECKOM 06e30MacHOCTH.
CormacHo HenaBHMX ucciienoBanuii OOH nBeHamnaTs
EBPOIMEHCKUX CTpPaH CTPAJAlOT OT IpPEeBpaIlCHHS
TeppuTOpuiA B TycThIHIO. Cpemd 3TUX CTpaH H
Wranus. IIpuunHbl — B PE3KOM YXYALIEHUM IIOYB, MX



HEpAIOHAILHOM ~ HCIIONb30BAaHUM U H3MEHEHHHU
KIIMaTa’,

XoTs cpeau IOPUCTOB, 3KoinoroB Poccum Benyrtes
JUCKYCCHH O COJACP)KaHUHM YHOMSHYTBIX BBIIIE
MOHSATHI, B POCCHICKOM 3aKoHoaaTenbcTBe (D3 ot
10.01.2002 r. Ne 7-®3 «O06 oxpaHe OKpyKaromiei
Cpensl») 3aKpeIUIeHO WX JIeTaJbHOE OIpeelIcHHe.
Oxpy»xaromasi cpefja — COBOKYITHOCTb KOMITOHCHTOB
OPUPOJHOH  Cpedbl, MPUPOJHBIX U  HPUPOIHO-
AHTPOINOTEHHBIX OOBEKTOB, a TAKXKE AHTPONOTEHHBIX
OOBEKTOB;  OXpaHa  OKpyXKamoomel  cpemsl  —
JEATeIbHOCTh OpraHOB TOCYIApCTBEHHOM BIIACTH,
OpPTaHOB MECTHOT'O CaMOYIIPABJIEHHs, OOIIECTBEHHBIX
Oo0beMHEHHH ¥ HEKOMMEpYECKHX OpraHW3alui,
IOpUANYeCKNX W (PU3MUEeCKuX JIMI, HalpaBleHHAs Ha
COXpaHEHHE WM BOCCTAHOBJIEHHE HPUPOJHOHW CpPEHEl,
palOHANbHOE HCIIOIb30BAaHHE M BOCIPOH3BOJCTBO
HIPUPOJHBIX PECYPCOB, IPEJOTBPAIIEHIE HETATHBHOTO
BO3JCMCTBUS XO3SMCTBEHHOM M MHOM [€ATENbHOCTU
Ha OKPYKAIONIyl0 Cpeay ¢ JIHKBHUAAIHIO €€
HocneAcTBUH. B  1memoM MOMXKHO 3aMeTUTh, YTO
pOCCHICKMI  3aKOHOZATEeNb  JOBOJBHO  LIMPOKO
HNOOXOOUT K  ONpPENeNICHUI0  paccMaTpUBaeMbIX
NOHATHH, BKJIIOYas B OKPYKalOIIyl Cpeay Bce
NPUPOAHBIE OOBEKTH (B T.4. U 3€MEIbHBIE PECYPCHI).
Takoil moaxox 3aKOHOAATENS] CTABUT TEOPETUYECKU
CIJIOXKHBIE BOIIPOCEHI 0 COOTHOIICHUH
3aKOHOJATENbCTBA 00 OXpaHE OKPYXKAalomed Cpexsl,
HallpuMep C 3EMEJbHBIM, BOJHBIM WM JIECHBIM
3aKOHOJATeNILCTBOM. Beap Kaxoe U3 HUX Ha3BaHO B
KagecTBe camocrostensHoro B Koncrurynuu P® npu
ONpeNeNiecHUd IpeaMmeroB BeaeHuss PD u  ee
CyOBeKTOB, KaXI0€ W3 HUX HMEET CBOH OCHOBHOU
HCTOYHUK TIPaBOBOTO PETYIHPOBaHUS
(coorBerctBerHO D3 «OO6 oOXpaHe OKpyXaromien
cpenbl», 3emMenbHbIN Koneke PD, Boauslii kogeke PO,
JlecHoti xogexc PO).

XoTs 3amuTa OKpyXaromed cpensl B Mramum
SIBJIICTCS. BOKHBIM IOJUTHYECKHM BOIPOCOM, MMEET
MHOTO HCTOPHYECKUX HPEINOChIIOK, COLUAIbHbIE
HAYKH 3aHHTEPECOBAINCH €0 TOIBKO ¢ 60 rr. XX B.*
Jns  Koncrurynum Uranuu NOHATHE  OXpaHbI
OKpY’Karomel cpeasl — JTOBOJIBHO HOBOE, OHO OBLIO
BKIIFOUeHO TONbkO 18  okTs6ps 2001  ropa.
CrenmanucraMu  cofepkaHue momm. s cr. 117
Kounctutynmn HWramum (00 OTHECEHMHM OXpaHBI
OKpYyXKarolen cpenbl K UCKITIOYUTEIIEHOMY
3aKOHOJATENIbCTBY ~TOCYJapcTBa) TOJKYeTCs — Kak
BO3JIO)KEHHE HA TOCYAapCTBO OO0S3aHHOCTH MO
TPUHSATHIO TIPaBHII OXpAaHEL, KOTOpBIE
pactpoCTpaHsIOTCS KaKk Ha OOBEKT B  IIEIOM
(OKpyXalomylo cpemy), Tak ¥ Ha OT/JEIbHbIE
KOMITOHEHTHI (Jacth menoro). OrTmedaercs, dYTO
KauecTBO OKpYJKAloLIeH Cpeibl BIMAET Ha KauecTBO
JKM3HU u 3aIuTa OKpY>KaroIen cpenabl

3 EC pemmn GOpOTBCS ¢ HACTYNAIOMIEH TYCTBIHEH ¢
By y

nomonipto Economics of land degradation (Eld), o ecrs
OIICHKH COCTOSIHHS 3€MEJIb. KommekcHast OIICHKAa BKJIFOYACT
MpeJBapUTENbHBII MOJCUET PacXol0B Ha MpeAOoTBpalleHue
nanLHeﬁmero YXyAmeHus 3€Meilb U SKOHOMMYECKOM BBIT'OAbBI
oT pasyMHOU 9KCILTyaTaIU IO4B /
http://www.euromag.ru/catalogs/stat/13731.html

4 STEWART, R. B. (1991) Tutela dell'ambiente/
Enciclopedia delle scienze sociali.

HEMOCPEACTBEHHO CBsi3aHa €O c(hepoil OCHOBHBIX MpaB

YeIoBeKa, MOCKOJIBKY CYIIECTBYeT TecHas
3aBUCUMOCTh MEXIy IpaBaMH M  OKpY)Karomen
cpenoﬁs.

B mpemmer mpaBoBoro perymupoBaHus Konekca
oxpaHel okpyxkatomei cpensl Hrammm  (Codice
dell'ambiente) oT 2006 I. BKIIFOUACTCS:
cTparermyeckass JKOJIOTHYeCKas OIEHKa, OIeHKa
BO3JEHCTBHMS ~ HA  OKPYKAOLIyl0  Ccpely H
KOMILIEKCHOTO 3KOJIOTHYECKOTO paspelieHus;
COXpaHEHHe NO04YBbl U Ooprda C OIyCTHIHMBAHUEM,
MIPeOTBPAILEHHE 3arpsi3HEHUS] BOABI U YMpaBJIeHHE
BOIHBIMH pPECypcaMy; yIpaBieHHE OTXOJaMH U
pPEeKyIbTUBAIMS 3arps3HEHHBIX YYacTKOB; OXpaHa
aTMOC(epHOr0 BO3IyXa M COKpaIlleHHEe BBHIOPOCOB B
aTMocdepy; TpEeTeH3WH Ha BO3MEIIeHHe ymiepbda B
OTHOLIEHUU OKpyxkatomeh cpenpl. Kak MoxHO
3aMETHUTh, B KOJEKCE HA3bIBAIOTCSI HanOojee BayKHbIC
OXpaHUTENIbHbIE OTHOIICHUS II0 TOBOLY 3€MENb U
WHBIX IPHPOJHBIX pecypcoB. B 3akonomarensctee EC
TaKKe 3aJI0’KeH MMPOKui moxaxox. Tak, cormacHo CT.
174  [loroopa, yupexnparomero EBpormeiickoe
COOO0IIECTBO, JeATeIBHOCTD coobmecTBa B
OTHOILICHUH OKPY)Karolel cpepl UMeeT IeNblo, B T.4.
COXpaHiTh, 3allUIIaTh M YIy4llaTh COCTOSHHE
OKpY)Kafolmel Ccpensl, IOOMBAThCS PasyMHOTO U
panuoHaIBEHOTO HCIIOTb30BAHHS TIPUPOJHBIX

PeCypcoB.

3. 3eMeNbHBI YYacTOK C IO3WIMU €ro IPaBOBOIO
pexuMa SBISIETCS JIOBOJIBHO CIIOXKHBIM OOBEKTOM,
MOCKOJBKY 9TO HE TOJBKO 4YacThb HPHUPOJIEI,
OKpY)Karomiei  cpepl, HO W  JIOCTaTOYHO
TPAaJUIMNOHHBI OOBEKT COOCTBEHHOCTH, MMYIIECTBO
BO Bcex cCrpaHax. [IpaBo coOcTBeHHOCTH —
(yHIaMeHTaIbHOE MPaBO, YTO HAILIO OTPAKEHUE B
cr. 8 Koncrurynuu P® («B Poccuiickoit @enepannu
NPU3HAIOTCS W 3alUINAIOTCS PaBHBIM  00pa3oM
YacTHasl, TOCYyIapCTBEHHAsl, MyHUIIUNAIbHAS M WHBIE
¢dopmer cobctBeHHOCTHY») U cT. 42 KonctuTynnu
Hranun («cOOCTBEHHOCTH MOXET OBITh
TOCYIapCTBEHHON WM YacTHOH. OKOHOMHUYECKHE
Onmara MpHHAAIEKAT TOCYAApCTBY, OOIIECTBAM WU
YacTHBIM JHIAM»). ['apaHTHH YacTHOH COOCTBEHHOCTH
conepxarcs u B Koncrurynum EC, roe B cr. 11-77
3aKpeIUIeHO, 4YTO «K&KJABIH BIOpaBe HMETh B
COOCTBEHHOCTH HMYIIECTBO, NMPUOOPETEHHOE MM Ha
3aKOHHBIX OCHOBAHWSIX, MOJIB30BATHCS,
PacopsDKaThCSl STUM MMYIECTBOM U 3aBEIIATH €rod.
B Toxe BpeMs Bce TpPH Ha3BaHHBIX KOHCTHTYI[HH
3aKPEIUISIOT TOJIOKEHHS, TOITYCKAIOMNe OTPAaHNICHHUS
mpaBa coOcTBeHHOCTH dYacTHbIX Jmm. CyneOHas
npaktrka EBpomelickoro Cyna mo mpaBaM dYeloBeKka
no cr. 1 nomomHuUTeNsHOro nportokoia EBponelickoit
KOHBCHIIUM O 3allUMTEC IIpaB Y€JIOBEKAa W OCHOBHBIX
cBobon 1950 1. («3ammra COOCTBEHHOCTH») B
OOJBILIMHCTBE cily4yaeB Kacaercs UMEHHO
OTpaHMYCHNUS NpaBa COOCTBEHHOCTH TOCyaapcTBOM. B
TonkoBaHnK EBpomeiickoro Cyna mox orpaHmdeHHEM
IIpaB ¥ CBOOOJ eIoBeKa (BMENIaTeIbCTBOM B IPaBa 1
CBOOOZIBI YEIIOBEKA) TOHHMAIOTCS JTFOOBIC pEIICHHS,

® MILICIA, G. (2010): La tutela dell’ambiente nella nostra
Costituzione.



neiictBus (Oe3aeiiCTBHE) OPraHOB TOCYHAapCTBEHHOM
BIACTH, OPraHOB  MECTHOTO  CaMOYMpPaBJIEHHUS,
JOKHOCTHBIX JIHLL, rOCy/apCTBEHHBIX u
MYHUIUIIATBHBIX CIY)KalUX, a TaKKe HHBIX JIHIL,
BCIECJICTBUEC  TPHHATUS ~ WIM  OCYIIECTBICHHUS
(HeocymecTBIICHNS]) KOTOPBIX B OTHOLICHHWH JIMIA
(3asBUTENS) CO3IAHBI MPEISTCTBHUS I peau3aliu
ero mpas u cBo6ox’. [Ip 5TOM B CHIIy IOJOYKEHHIA
Ha3BaHHOW KouBenuuun u IIpoTokonoB Kk HeW,
BceoOmeit nexnapanun npas yenoseka 1948 r., ct. 55
Koncrtutynun Poccuiickoit @enepanuu, c1. 42, 43 u
44 Koncruryuuu Hranuu, moboe orpaHUdYeHUE MPaB
u cBOOOX denoBeKa JODKHO OBITh OCHOBaHO Ha
3aKOHE; IIPecleOBaTh  COIHMAIBHO  3HAYHUMYIO,
3aKOHHYIO  IIelIb;  SIBIITECS ~ HEOOXOIWMBIM B
JEMOKPAaTHIECKOM 00mecTBe (IPONOPIIHOHAIBHEIM
IpeciaelyeMoll  COLMAaIbHO 3HAYUMOMN, 3aKOHHOM
nenu).  ba3oBoif  TeopeTHuYeckoil  KaTeropuei,
MO3BOJIIOMIEH OrpaHUYNBaTH CyOBEKTHBHOE IIPABO
YaCTHOTO JMIa Ha 3eMII0, SBIISIETCS COLUaNbHas
(yHKIMS MPUHAAJIEKAIIETO eMy UMYIIEeCTBa.

4. B cootBercTBuM co cratbeil 9 KoHcTHTYyIUH
Poccuiickoit denepanuu 3emMiist U Ipyrue MpUpPOIHBIC
pecypchl HCHOIB3YIOTCS U OXpaHstoTest B Poccuiickoit
Oenepand Kak OCHOBA JKH3HH M AEATEIBHOCTH
HapoOJOB, TPOXHBAIOIIMX HAa COOTBETCTBYIOUICH
TEPPUTOPHUH; 3€MJII U Ipyrue MPHPOIHBIE PECypChl
MOTYT HaXOAWTHCS B YaCTHOH, TOCYHAapCTBEHHOM,
MYHHIUIIAIBHOW W HWHBIX (OpMax COOCTBEHHOCTH.
Kpome Ttoro, cornacHo crarbe 36 Koncturyuuu PO
MOJB30BaHAE W PACIIOPSDKCHUE 3eMiIell M JApYruMHU
NPUPOAHBIMH ~ PEcypcaMH  OCYHIECTBIIIOTCS — UX
COOCTBEHHHKaMH CBOOOTHO, €CIIM 3TO HE HaHOCHUT
ymepOa OKpy)Kalolled cpeie W He HapyllaeT MpaB u
3aKOHHBIX HMHTEPECOB HHBIX JHI. Kak oTMermn
Koncrutymmonneit Cyn P®, wu3 mnpuBeneHHBIX
KOHCTUTYLIMOHHBIX HOPM CJIEAyeT, 4YTO «HapoJam,
NPOXXHMBAIOIIMM Ha TEPPUTOPHM TOTO WM HHOTO
cyowsekta Poccuiickoit ®enepanuu, TOJDKHBI OBITH
rapaHTUPOBaHbl OXpaHa M HCIOJIb30BAHUE 3EMIH U
IPYTUX TPUPOIHBIX PECYPCOB KaK OCHOBHI MX YKH3HH
W JeATeNbHOCTH, T.. KaK €CTECTBEHHOTO OOTraTcTBa,
LEHHOCTH (IOCTOSHHMSI) BCEHAPOJHOTO 3HayeHus . [lo
npyromy aerny Koncrurymmonneii Cynm PO ykazam,
9TO  KOHCTHTYLIMOHHAs  XapaKTePUCTHUKA  3EMIIU
npenonpeneNsier  KOHCTHTYIIMOHHOE  TpeboBaHHe
panroHansHOro ¥ 3()(GEeKTUBHOTO HCIOJIb30BaHUA, a
TaKKe OXpaHbl 3eMJIM KaK BaKHEWIIed vacTu
MPUPOABI, €CTECTBEHHOM Cpelpl OOWTaHHS YelIOBEKa,
MPUPOJHOTO pPecypca, HCIOIB3YyeMOTO B KauecTBE
CpeAcTBa TPOW3BOJICTBA B CEIBCKOM M JIECHOM

® Cm. m. 5 Tocranosnenus Ienyma Bepxosroro Cyna P
ot 27.06.2013 r. Ne 21 «O mpumMeHeHHH cymamu oOmIeH
fopucvKiny KOHBEHIMM O 3alluTe NpaB delIoBeKa H
OCHOBHBIX cB000 OT 4 HOA0ps 1950 roxa u Ilporokonos k
HEW».

" TMocranosnenne Koncturymmonnoro Cyma P®  or
07.06.2000 1. Ne 10-IT «lo peny o mpoBepke
KOHCTUTYIIMOHHOCTH OTJENbHBIX monoxennit Konctutyrmu
Pecyommkn Anrait u ®enepanbHoro 3akoHa «O6 oO6mux

HPUHIIHAIIAX OpraHHU3aluu 3aKOHOJIaTeNbHBIX
(peCTaBUTENbHBIX) M HCIOJHUTEIBHBIX ~ OpPTaHOB
TOCYapCTBEHHOM BIIACTH CyOBEKTOB Poccuiickoit

Denepanumy.

XO3SI1ICTBE, OCHOBBI OCYLIECTBIECHUS X03IMCTBEHHON U
WHOU JeATeNbHOCTH. OJTO TpebOBaHUE aJpecOBaHO
rocylapcTBy, €ro OpraHam, TIpaxJaHaM, BCEM
yJacTHUKaM OOIIECTBEHHBIX OTHOIIEHUH, sBIAETCS
0a30BBIM JUISl 3aKOHOJATENIBHOTO PEryJIHpOBaHHS B
JaHHOM cdepe U 00yCIIOBINBAET MPaBo (ereparbHOro
3aKOHOJATENsl YCTAHABIMBATh OCOOBIE IpaBHIIA,
TIOPSIOK, YCIIOBHS MIOJTE30BaHMS 3emueit’.
HeobOxomuMo  MOAYEpPKHYTh, YTO  IpPUBEICHHBIC
moJioxeHus cT. 9 conepxarcs B 1. 1 Koncruryrmum
P® — «OCHOBBI KOHCTHUTYLHOHHOTO CTPOS», H
HHUKakue apyrue monoxeHus KoHcTUTynuu, kak u
WHBIX  HOPMATHBHBIX aKTOB HE MOTYT WM
MIPOTUBOPEUUTE.

B Koncturynun HWramuu HOpM, HENOCPEACTBEHHO
PETYIUPYIOMNX 3eMeNbHbIe OTHOIICHHMS, MEHBIIE, HO
Takke Kak M B OCHOBHOM 3akoHe Poccum, 3mech
3aKOHOJATENb YE€TKO 3aKPEIHI COUANBHYIO (QyHKIHIO
3eminn (cr. 42, 44). B cootBercTBHM cO CT. 42
Koncrutynun HWramuum «dyacTHas cOOCTBEHHOCTH
MPU3HACTCS. WM TapaHTHPYETCS 3aKOHOM, KOTOPBIN
OIIpEe/IeNIsieT U ee TPEeibl C LEeNbl0 00eCIeyeH s ee
COIIMAIBHOW (YHKIUH W JOCTYIHOCTH MOJISI BCEX).
CornacHo cr. 44 Koncturynuun Hramum B memax
JOCTYDKEHUS] PAI[MOHAIBHON SKCIITyaTalluH 3eMIN U
YCTaHOBJICHHS CIpaBeATIMBBIX COIMANTBHBIX
OTHOLICHUII  BO3MOXKHBI ~ OTPAaHUYEHMs  YaCTHOMU
cobcTBeHHOCTH Ha 3emmio. [Ipu 3TOM, Kak oTMedaeT
HTaNbSHCKUH mpodeccop Y. Marren, «B Teopuu
COBPEMEHHOTO TPaXIaHCKOTO TIpaBa, TpeOoBaHHE
pa3syMHOTO 3E€MJICTIONb30BAHUS HE BBIPAKECHO B
psiMOit hopme U B 0011IeM BHUJIE, KaK 9TO HMEET MECTO
B OOIIEM IIpaBe M KaK 3TO ObUIO B KOHTHHEHTAJIHHOM
jus commune B D3MOXy, MNPEANIECTBOBABIIYIO
Ko UKaINH. OpnHako MO100HBII TIPHAHIIATT
¢urypupyer B JEHCTBYIOIIEM 3aKOHOAATENBCTBE B
KadecTBe OOmeH OroBOpKH, KOTOpas  HUIpPaer
OHOBPEMEHHO W  pACIpOCTPAHUTENBHYIO, U
OTPAaHMYMUTENBHYIO 110  OTHOWICHWIO K  MpaBy
COOCTBEHHOCTH POJIBY .

5. B xoHcTHTYIUMsIX 00OHMX CTpaH MpeayCMOTpEeHa
BO3MOKHOCTh 9KCIIPOTIPHALIIH YJaCTHOU
cobctBeHHoctn. Takke kak wuw B cr.  1I-77
Koncrurynun EC 3akpemnsieHo, 4To «HUKTO HE MOXKET
OBbITh JIMIIEH CBOEH COOCTBEHHOCTH WHAue KakK paau
OOIIECTBEHHOW IOJIB3bI, B CIyYasX M Ha YCIOBHUIX,
IPEAYCMOTPEHHBIX 3aKOHOM, M CO CBOEBPEMEHHOH
BBIIUIATON  CIPaBeAJIMBOM  KOMIIEHCAallMM 3a ee
yTpaTy». OTO TOJIOXKEHHE OTpaKaeT yCIOBHS
MIPUHYIUTEIFHOTO OTYYXKJCHUS HMYIIECTBA y €ro
cooctBeHHnka. Kak ykazan EBpomeiickuil cyx 1o
IpaBaM 4YENOBEeKa, JIMIIEHHe COOCTBEHHHKA €ro
UMYIIECTBA 1 BMEIIATEJILCTBO rOCy1apCTBa B YaCTHBIC
Jena  JOJDKHO — YCTAHAaBIMBATh  «CHpPaBEeAIMBBIN
OanaHc» MeXIy MOTPeOHOCTAMH O00IIero HHTepeca
o0rrecTBa u TpeOOBaHUSIMHU 3aIUTHI

® Tocranosnenne Konctutymmonnoro Cyma P®  or

23.042004 r. Ne B8-I «Ilo pemy o mpoBepke
KOHCTUTYIIMOHHOCTH ~3eMeNbHOro Kojekca Poccuiickoit
ODenepanyy B CBSI3M C 3ampocoM MypMaHCKOIl 00nacTHON
JyMbI».

® MATTEH, V, CYXAHOB, E. A. (1999): OcHoBHbIe
nostoxeHus npasa cobctBenHocty. C. 210 — 211.



OCHOBOMOJATaomMX MpaB YacTHOrO Juma (CM.
IlocTanoBnenue EBpomnelickoro cyga mo IpaBaM
yemoBeka oT 17.05.2005 r. «lemo CkopauHO
(scordino) npotus Urtamumy»).

B 3akonomarenscTBe MTammm  KOHCTHTYIIMOHHAS
HOpMa HaxoJUT AabHelee pa3BuTue. Tak, B cT. 834
I'paxnanckoro  kogekca  HMrammum (1942 1)
IpeIyCMOTPEHO, YTO TIpaBia, OTHOCSAIIHECS K
SKCIIPONpHAlMd B OOIIECTBEHHBIX  MHTEpecax,
OTIPENENAIOTCS CHELHUANbHBIMU  3aKOHaMH. MOoXKHO
OTMETHTb, YTO B OTIMYHE OT POCCUICKOTrO
3aKOHOJIaTEIbCTBA, UTaNbSHCKOE JOIyCKaeT
«KOCBEHHYIO OJKCIIPONIPHANUIO» (CPOYHOE W3BATHE
3eMEJIbHOTO yJacTKa). Takash yCKOpeHHas IpoLexypa
U3BATHS TI03BOJIET OPraHy HCIIOJHHUTEIBHOH BIIacTh
3aHATH 3€MENBHBIH YJacTOK M OCYIIECTBILITh HA HEM
CTPOUTENBCTBO [0 €ro  JIKCIPONPHANUH, €CIU
3afBICHHBI K pealn3allid MpPOeKT CTPOHUTEIHCTBA
ObUT 0OOOPEH U OOBSBICH UMEIOIIUM OOIIECTBEHHYIO
M0JIE3HOCTh. B TakoM ciyyae opraH HCHOJHUTEIbHON
BJIACTH MOJKET M3JaTh IIOCTAHOBJIEHHE O CPOYHOM
3aHATUH 3eMellb, IMOJUISKANINX OSKCIPOIPHAINH, HA
CpPOK, HE TMpPEBBINAIONMN  ISATH  JIeT.  ITo
MIOCTAQHOBJICHUE TepsieT CHIy, eClH (aKTHIeCKoe
3aHATHE 3€MENPHOTO YydYacTKa He IIPOM30ILI0 B
TEUEHHE TPeX MECSILEB C MOMEHTA OITyOJIMKOBAHHS
NOoCTaHOBNIEeHUs. Jl0 HCTE€UeHHs yCTAHOBJIEHHOTO
CpOKa 3aHATHA Yy4YacTKa JOJDKHO OBITh HPHHATO
MOCTaHOBIIEHHE 00 odUIMaNBHON dKcHpomnpuaniy. B
poccuiickoM 3aKOHOJIATEIIbCTBE OTCYTCTBYIOT
NofoOHbIE KOCBEHHOH OSKCIPOIPHAILMU  IIPABOBBIE
MexaHU3MBL.  JlaHHOE  OOCTOSITENBCTBO ~ MOXKHO
OOBSCHUTD HE3HAYNTETbHBIM KOJITYECTBOM
3eMENbHBIX YYacTKOB, HAXOIIUXCA B YaCTHON
cobctBeHHOCTH B Poccum (310 okomo 10 % ot Beex
3eMelb) M, COOTBETCTBEHHO, OTCYTCTBHEM TaKOH
ocTpoit moTpedHOCTH Kak B MTannu cpoyHOTO 3aHATHS
3eMeJib Ul CTPOUTENILCTBA 00BEKTOB (COOPYIKEHHIT) C
MyOJINYHO-TIPABOBEIM PEXMMOM JKCIUTyaTanuu. B To
JKe BpeMsl, 3akoHofaTenscTBo PO ¢ anpens 2015 rona
B UYaCTH NPaBOBOTO  PEryJIHPOBAHUS  W3BATHS
3eMEeIbHBIX YJacTKOB " MIPUHYTUTEIHHOTO
OTUYXKICHUS HEJ[BIDKIMOCTH TIpeTepIesnno
3HAUUTENBHbIE M3MCHEHHS W MOXKHO OTMETHTh, YTO
CpOK  3asBIeHMS B  cyn  TpeOoBaHUS O
HNPUHYJUTEITHEHOM HpeKpaneHn npaBa
COOCTBEHHOCTH Ha HMYILIECTBO OBUI COKpAILEH II0
CPaBHEHHIO C paHee MAEHCTBYIOIINM, 4YTO Oyner
CIIOCOOCTBOBATh  YCKOPEHHIO MPOLELYPhl H3BATHS
3eMelb W PACHOJIOKEHHBIX Ha HUX OOBEKTOB
HenBmkuMocTH. HopMBl, perynupyromue mpounenypy
U3BATHSA, COAEpXKAaTci HEe TONBKO B ['paxgaHckom
komekce P®, Ho m 3emenbHOM Kojekce PD, B
CIeIMaJIbHBIX (henepanbHBIX 3aKOHaX
(l'lpl/IMeHl/ITeJ'leO K OTACJIbHBIM ClIydassM HU3BATUA
3eMeJb: 0/l ONMMITHHCKHE OOBEKTHI, MPUCOCINHEHHE
K T. MOCKBa HOBBIX TEPPUTOPHIMA U JIp.).

6. B cuny cr. 44 Koncruryuuu Htamum «B memsx
JOCTIDKEHHUSI PAI[MOHAIBHON SKCINTyaTallid 3€MIIN U
YCTaHOBJIECHHS CIIPaBeUINBBIX COITHATBHBIX
OTHOLICHWH 3aKOH HajaraeT o00s3aTelbCcTBA Ha
YaCTHYIO 3€MEJIbHYI0 COOCTBEHHOCTb, YCTAaHABIMBAET
npefenabHble  pa3Mepbl  3TOMH COOCTBEHHOCTH

COOTBETCTBEHHO 1o obnacTsim u
CETbCKOXO3SHCTBEHHBIM 30HAaM, OJArompusITCTBYeT
YIY4IIEHUIO 3€Mellb, MNPeoOpa3oBaHHUIO KPYIHBIX

3eMIICBIIAICHIH u PEKOHCTPYKIUU
NIPOU3BOJACTBEHHBIX  eAuHUI.  COOTBETCTBEHHO,
coJiep>KaHue paBa IIpEIIoJIaractT IpaBo

MIOJTb30BATBCSL U PACTIOPSDKATHCS BEIIAMU MOJHOCTEIO
U HCKIIIOUUTENFHO B TIpeAenax M C COOIIOJCHHEM
003aHHOCTEH, YCTaHOBJEHHBIX 3aKOHOJATEIBCTBOM
(ct. 832 T'K Hramum). Tak, Braaeiblbl 3€MEIbHBIX
Y4acTKOB,  MOJJEXAallde  PeKyJIbTHBALMM  HA
OCHOBaHUM YTBEPXICHHBIX IUIAHOB IO HPOBEACHUIO
MENMOpanuy 3eMelb, O0sS3aHbI HECTH CBS3aHHEIE C
9THM pPacXxofsl M BBIIOJHATH COOTBETCTBYIOIIHE
meponpusitus  (cMm. cr. 857, 858, 860, 861 TI'K
Utamum).

HtanbsHCKOE 3aKOHOAATENCTBO COACPKUT M HHBIC
00s3aTeNIbCTBa YaCTHBIX JIML, OIPaHMYEHHUS IIpaBa
COOCTBEHHOCTH  Ha  3EMIIIO. OcymecTBieHne
COOCTBCHHMKAMHM  CBOMX  IPaBOMOYHH  JOJDKHO
COIJIACOBBIBATBCS C  YTBEP)KACHHBIMHM  IUIAHAMH,
OIIPE/ICIIIONIMMH TJIaBHbIC HANPaBICHUS Pa3BUTUS U
HCTIONIb30BaHUS TOPOJICKHX M  CEIbCKUX 3EMelb,
YCTaHOBJIEHBI IpENeNbHbIE  pa3sMepbl  3eMENbHBIX
Y4aCTKOB  CENIbCKOXO3SHCTBEHHOr0  Ha3HAUCHUS,
0COOBIC MpaBWiIa HCIOJb30BAHMS 3EMENb, 3aHATHIX
BUHOTPAJHUKAMH, OrPaHWYEHMS Ha HPHOOpETCHHS
3eMJIM B COOCTBEHHOCTh HMHOCTPAaHHBIMH JIMIAMH B
NpUIPpaHUYHBIX 30Hax M Jpyrue. Poccuiickoe
3aKOHOJIATEIIHCTBO TaKKe pa3BHBaeT
KOHCTHUTYIIMOHHOE TIOJIOXKEHHE O TOM, YTO 3eMJIsI, KaK
W WHBIE TPHPOAHBIE  PEecypcl —  OCHOBA
KHU3HEAEATEIbHOCTH  HapoJoB. B crenuanbHbIX
3aKOHaX YCTaHaBIIMBAIOTCS TpeGoBaHHs K
npeeinbHbIM — pa3MepaM  3eMeNbHBIX  y4acTKOB
(Hampumep, U1 KPeCThIHCKOro  ((pepmepcKoro)
XO3SMCTBa,  JMYHOTO  TIOJACOOHOTO  XO3SICTBA),
OTpaHMYCHUS] A NPHOOPETeHHS]  3eMENbHBIX
Y4acTKOB B COOCTBEHHOCTb  WHOCTPAHHBIMHU
TrpaKJaHaMM ¥  WHOCTPAHHBIMH  IOPUIHMYECKUMU
JHULAMU JJIs OTHAETBbHBIX BUIOB 3eMenb. B Poccun
3HAYHUTENBHOE MECTO B 3EMEIBEHOM 3aKOHO/ATEeIbCTBE
3aHHMAIOT HOPMBI, PETYJIHPYIOIINE MPEI0CTaBICHHE
TOCYZapCTBEHHBIX W MYHHIMOAIBHBIX  3EMeEJlb
YaCTHBIM JIMIIaM Ha JIONTyCKaeMbIX 3aKOHOM MpaBax.

3. Bbvi6oo

Wrak, HECMOTps Ha HalIW4YWe OTIMYHHA, TMOPOH U
3HAYMTEILHBIX, B TPAaBOBOM  PEryJIUPOBaHUHU
3eMeNbHBIX OoTHOIIEHUH B Poccuiickoit @enepanuu u
Wranuu, KOHCTUTYIMIOHHBIE OCHOBHI JTHX CTpaH
HMICOJIOTHUYECKH CXOKHM, YTO HaKIa[bIBA€T OOIIMIA
OTIIEYATOK HA COJCpPXKAHHE 3EMEJbHO-TIPABOBBIX
HOPM, KaK HOPM YaCTHO-ITYOJIMYHOTO XapakTepa.
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The CJEU judgment on the OMT program of the ECB: is there a
rule of law or ECB dictatorship in the EU?

Rastislav Funta

Abstract

The court responsibility is whether the facts of the
case are to be subsumed under a legal norm or not. In
practice, a lawsuit in court is often not seen as a
dispute about the right subsumption of the facts of the
case. Instead, state attorneys and legal defenders are
fighting for the right version of the facts of the case.
The formulation of the facts of the case decides about
the subsumption and the judgment as a whole, as long
as no mistakes are made. The German Constitutional
Court decided in its submission to the Court of Justice
of the European Union (CJEU) in March 2014
differently as the CJEU in its judgment C-62/14 of 16
June 2015. The German Constitutional Court believes
that the OMT program of the ECB goes beyond the
mandate of the ECB and violates the prohibition of
monetary financing of the budget. But according to the
CJEU the OMT program is compatible with the EU
law. Thus, in the following paper | will compare the
different reasoning of the German Constitutional
Court and the CJEU and touch the problem of
legitimacy of the ECB's ,,dictatorship“.

Key words
CJEU, EU Law, Monetary Financing, OMT
1. Introduction

The ECB Council ruled a decision on 6 September
2012 about the "Technical features of outright
monetary transactions™ (OMT) where it is stated, that
the European System of Central Banks (ESCB)* may
buy government bonds of selected EU Member States
in an unlimited amount, if those EU Member States
take part at the European Financial Stability Facility
(EFSF) or the European Stability Mechanism (ESM)
reform program. The aim of the OMT decision is to
ensure a sound monetary policy transmission and
uniform monetary policy. The German Constitutional
Court and the CJEU provided a completely different
reasoning to the following questions:

1. Is the OMT program in line with the ECB monetary
policy mandate?

2. Does the OMT program contravene against the
prohibition of monetary financing of Member States of
the euro area?

2. Is the OMT program in line with the ECB
monetary policy mandate?

! FUNTA, R., NEBESKY, §., JURIS, F. (2014): Pravo
eurdpskej unie.

The German Constitutional Court comes in its
submission to the CJEU in March 2014 to
diametrically opposed assessments as the CJEU in its
judgment C-62/14 of 16 June 2015. The German
Constitutional Court stated in March 2014 that going
out from the European Treaties, the ECB poses a
limited mandate concerning the monetary policy (Art.
119 and 127 et seq. TFEU and Art. 17 et seq. of the
ESCB Statute).? The ECB is not authorized to realize
an independent economic policy, but limited to
support the EU economic policy. If (subject to the
interpretation by the CJEU) we will qualify the OMT
decision as an independent economic policy measure,
it will violate this division of responsibilities. Such a
transfer of competences is also structurally significant,
as the OMT decision could have an effect on the Euro
bailout policy assistance. Moreover, the OMT may
lead to a feature of financial compensation, which is
not provided by the European Treaties.* Going out
from the opinion of the German Constitutional Court,
the OMT decision is not covered by the mandate of
the European Union. The monetary policy should be
differentiated, according to the wording and objectives
of the Treaties, from the economic policy primarily
linked to Member States.

The selective purchase of government bonds only
from individual Member States is an indication for the
qualifications of the OMT decision as a measure of
economic policy. The envisaged (by the OMT
decision) purchase of government bonds of individual
Member States appears as a functional equivalent to
the  supporting  measure, however  without
parliamentary legitimacy and control. As far as the
OMT decision should infringe the prohibition of
monetary financing of government budget (Art. 123
para. 1 TFEU)* it will also represent an obvious
transgression of competences. The breach would be
obvious, because the EU primary law explicitly
prohibits such actions. Structurally significant would
be this violation because the prohibition of monetary
financing of government budget is one of the key rules
for the creation of monetary union focused on
monetary stability. The above mentioned Art. 123
para. 1 TFEU prohibits the ECB to purchase

2 HUFELD, U. (2015): Staatsleistungen der Eurozone.

¥ WENDEL, M. (2014): Exceeding Judicial Compe-tence in
the Name of Democracy: The German Federal Constitutional
Court’s OMT Reference.

4 ... any type of credit facility with the European Central
Bank or with the central banks of the Member States in
favour of Union institutions, bodies, offices or agencies,
central governments, regional, local or other public
authorities, other bodies governed by public law, or public
undertakings of Member States shall be prohibited ...



government bonds directly from the issuing Member
States. It is obvious that this prohibition should not be
circumvented by functionally equivalent measures.
The fact that the purchase of government bonds may
also contribute to the achievement of monetary policy
objectives, it does not mean that the OMT decision as
such can be seen a monetary policy measure. The
permission of the purchase of government bonds by
any failure of the monetary policy transmission
mechanism would give the ECB a ,dictatorship*
power. This would largely suspend the prohibition of
monetary financing of national budget. In the view of
the Constitutional Court the OMT decision would not
be possibly rejected if it was in conformance with
primary law. With respect to the prohibition of Art.
123 para. 1 TFEU® this would presuppose, that the
acceptance of a debt restructuring will be excluded,
government bonds of individual Member States can
not be purchased in unlimited amounts and that the
intervention in the price setting would be avoided as
much as possible. Already the Opinion of the
Advocate General, P. Cruz Villalén® from January
2015 tied on the German Constitutional Court
reasoning. In order to be compatible with Art. 119
TFEU, Art. 127 (1) and (2) TFEU, the OMT program
of the ECB must ,refrains from any direct
involvement in the financial assistance programmes to
which the OMT programme is linked, and it has to
comply strictly with the obligation to state reasons and
with the requirements deriving from the principle of
proportionality.« Also the judgment of the CJEU from
16 June 2015 states, that the OMT program does not
exceed the monetary policy mandate of the ECB.

From the case law of the CJEU it is apparent that there
is a need to consider the objectives of a measure in
order to assess if a measure belongs to monetary
policy. The CJEU has in this regard stated, that in
order to determine whether a ,,measure falls within the
area of monetary policy it is appropriate to refer
principally to the objectives of that measure. The
instruments which the measure employs in order to
attain those objectives are also relevant.«” Already this
wording makes clear how the reasoning of the German
Constitutional Court has been deconstructed. The
German Constitutional Court ruled, that the purchase
of government bonds may also contribute to the
achievement of monetary policy objectives, and that
the OMT decision as such is not seen as a monetary
policy measure. The CJEU decided in a different way,
stating that the aim of the programme is to ,,safeguard
both an appropriate monetary policy transmission and
the singleness of the monetary policy.«®

3. Does the OMT program contravene against the
prohibition of monetary financing of Member States
of the euro area?

® BORCHARDT, K. D. (2010): Die Rechtlichen Grundlagen
der Europdischen Union.

® Opinion of Advocate General Cruz Villalon delivered on 14
January 2015 concerning the Case C-62/14.

" Case C-62/14, Peter Gauweiler and others v. Deutscher
Bundestag.

8 Ibit. 7. para. 47.
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The second question is whether through the OMT
program envisaged purchase of government bonds of
euro crisis countries® on secondary markets can be
seen as circumvention. Art. 123 (1) TFEU reads, that
"overdraft facilities or any other type of credit facility
with the European Central Bank or with the central
banks of the Member States (national central banks) in
favor of Union institutions, bodies, offices or agencies,
central governments, regional, local or other public
authorities, other bodies governed by public law, or
public undertakings of Member States shall be
prohibited, as shall the purchase directly from them by
the European Central Bank or national central banks
of debt instruments." For the reasoning of the CJEU is
the adjective "immediately" of central importance.
Because the Art. 123 (1) TFEU does not exclude, in
general, the possibility of "the ESCB purchasing from
the creditors of Member State, bonds previously
issued by that State"’, the purchase of government
bonds on the secondary markets is therefore, in
principle, not prohibited by Art. 123 (1) TFEU. In the
above mentioned Case C-62/14 the reasoning of the
German Constitutional Court is followed by the CJEU
only by the reasoning, that “the ESCB does not have
authority to purchase government bonds on secondary
markets under conditions which would, in practice,
mean that its action has an effect equivalent to that of
a direct purchase of government bonds from the public
authorities and bodies of the Member States, thereby
undermining the effectiveness of the prohibition in
Art. 123(1) TFEU."*? The CJEU sees the specific facts
differently as the German Constitutional Court.

In order to assess whether these specific buying
conditions on the secondary market lead to same
effects as a purchase on the primary market should be
directed to the purpose of Art. 123 (1) TFEU. The
article has to encourage Member States to follow a
healthy budgetary policy and avoid that monetary
financing of public deficits will lead to excessive debt
or excessive deficits. The ESCB’s intervention may
have an “effect equivalent to that of a direct purchase
of government bonds from public authorities and
bodies of the Member States if the potential
purchasers of government bonds on the primary
market knew for certain that the ESCB was going to
purchase those bonds within a certain period and
under conditions allowing those market operators to
act, de facto, as intermediaries for the ESCB for the
direct purchase of those bonds from the public
authorities and bodies of the Member State
concerned."®* The ECB has tried to explain the
situation stating that "the ESCB’s intervention on
secondary markets does not have an effect equivalent
to that of a direct purchase of government bonds on

® FUNTA, R. (2014): Some remarks concerning the global
financial crisis, financial instability and the future of the EU
financial system; SISKOVA, N. (2013): The impact of the
Eurozone crisis on the institutional framework and national
law of member states.

10 SVOBODA, P. (2010): Uvod do evropského prava.

1 Ibit. 7. para 95.

12 |bit. 7. para 97.

3 |bit. 7. para 104.



the primary market"* While the German
Constitutional Court™ has requested a limitation of the
volume of purchases, we have seen the opposite here.
The CJEU argued, that the programme as such
provides for the purchase of government bonds only
"in so far as is necessary for safeguarding the
monetary policy transmission mechanism and the
singleness of monetary policy and that those purchases
will cease as soon as those objectives are achieved."
Since the concrete way of purchase of government
bonds from the ECB on the secondary markets is not
working in the same way as a purchase on the primary
market, the CJEU judged that the OMT program is not
contrary to European law.

4. Concluding remarks

The German constitutional court has not waived his
right to have the final decision as to whether the
actions of an EU institution are compatible with the
Basic Law. The Gernan Constitutional Court has not
asked the ECJ to decide on whether the OMT program
is compatible with EU law, but to rule on the
limitation of OMT program. Neither in the USA nor in
Switzerland, central banks act as the last instances for
the securities of sub-regions of the monetary union.
Although the American Fed buys securities of the
federation, it is not following this policy from
individual states. The European judges are pointing
out that the interpretation of the European Treaties
falls exclusively within their competence. This means
for Karlsruhe, that they can not longer ignore the
decision of the CJEU.
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The Challenges of Introduction of Provisions of the Water
Framework Directive in Ukraine

Liudmyla Golovko

Abstract

Ukraine-EU Action Plan foresees adaptation of
Ukrainian environmental legislation to the EU
legislation and implementation of European models of
management and protection of natural resources,
including water resource management. Adaptation of
Ukrainian legislation to EU legislation is one of the
essential preconditions for moving to the next stages
of integration, including the reach of EU membership
by Ukraine. Ministry of Ecology and Natural
Resources of Ukraine and State Water Resources
Agency of Ukraine is aimed at adaptation of Ukraine
legislation to the EU legislation and introduction of
European models of management and protection of
natural resources. In particular, reforms in the field of
water management are extremely important.

Keywords

Water quality, water management, Water Framework
Directive

I. Introduction

Modern water management and environmental
problems which are of national, but also international
significance, became one of the main factors of
national security of Ukraine. Environmentally
unbalanced economic activities that use significant
water resources for the needs of the production sector
and cause water pollution, artificial alteration of
natural regime of water objects led to degradation
processes that began to prevail over self-renewable
and self-cleaning ability of water systems.
Introduction of provisions of the Water Framework
Directive in Ukraine can make the management of
water resources more efficient and achieve “good
water status”.

2. The challenges of the provisions

The worst environmental conditions are prevailing in
the basin of the Lower Dnieper and the Seversky
Donets, where the most water-intensive industrial and
agricultural enterprises, large cities and nuclear power
facilities are located with about 50 percent of water
intake and contaminated wastewater is concentrated.
The quality of roundwater is deteriorating due to the
receipt by groundwater horizons of contaminants from
sewage and waste waters, and intensive exploitation of
productive aquifers horizons mainly in areas where
large industrial and agricultural facilities, ecc. are
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located.! In Ukraine, more than 290 centers of
groundwater pollution in  major aquifers were
identified and in more than 90 existing intakes a
progressive deterioration of water quality has been
observed.? Groundwater, which is the main source of
water supply in rural areas do not always meet the
requirements to drinking water, primarily due to
increased content of nitrates, phosphorus, etc.® Great
harm to settlements, farmland and other objects are
caused by floods and water erosion.* Especially
destructive influence of floods occur in basins of
Tisza, Prut, Dniester, Western Bug, Pripyat, the
Seversky Donets River and the rivers of Odessa region
along the Danube.’® Intensive development of the
economy led to a high proportion of water-intensive,
environmentally hazardous industries.®  Specific
centralized public water supply in Ukraine has reached
370 liters person per day. This is almost twice higher
than the average water supply level in developed
countries.”

Water protection legislation in Ukraine, despite the
rapid legislative law-making, does not become an
obstacle to the rapid deterioration of water resources
in many regions. The main reason, in the opinion of
most scholars, is the lack of effective state
management of water use because of the lack of
qualitative normative legal regulation for its
implementation.®

The fact is that there is currently no single state
agency that would resolve problems of water
management, water resources and water supply of the
population. The existence of an extensive system of
governing bodies leads to duplication of functions
concerning water supply of the population and rational
utilization and water conservation, and this, in turn,

! ZERKALOV, D. (2012): Environmental safety and
environment, p. 259.

2 Regulation of the Parliament of Ukraine “On the concept of
water management of Ukraine” // Supreme Council of
Ukraine, St.54.

% VOLOSHKINA, A (2007): The issue ecological safety of
surface water, p. 12.

* SHULGA, E. (2015): Some aspects of the effectiveness of
international legal protection of human rights to a healthy
environment, p. 234.

® LADYCHENKO, V. (2015): Human right to drinking water
in the system of human rights, p. 64.

® LADYCHENKO, V., GOLOVKO, L., SHULGA, E.,
FESCHENKO, |. (2012): Organizational and legal
mechanisms of environmental management, p. 6.

" MICHALEVA, M (2005): The value of the environmental
assessment of water resources and comparative analysis of
water legislation of Ukraine and the European Union, p. 172.

8 RIABEC, K. (2011): On the issue of organizational and
legal support of water quality, p. 84.



does not allow coordinated actions and effective
implementation of planned tasks.®

According to the Action plan for the implementation
of the Association Agreement between Ukraine, on the
one hand, and the European Union and the European
Atomic Energy Community and their Member States,
on the other hand, State Water Resources Agency of
Ukraine is responsible for implementation of the
Directive Ne 2006/60/EC. In order to meet the
requirements of the Water Framework Directive
Ukraine has the following obligations:

- the adoption of national legislation and the
appointment of an authorized body (bodies) — within 3
years of the entry into force of this Agreement;

- to define the term “hydrographic zoning of Ukraine”
at the legislative level — within 3 years of the entry
into force of this Agreement;

- development of provisions on basin agency with
imposing on it functions under Article 3 of the
Directive — within 3 years of the entry into force of
this Agreement;

- determination of river basin districts and mechanisms
of management of international rivers, lakes and
coastal zones — within 6 years of the entry into force of
this Agreement t;

- analysis of the characteristics of river basin districts
— within 6 years of the entry into force of this
Agreement;

- implementation of water quality monitoring
programs — within 6 years of the entry into force of
this Agreement;

- preparation of river basin management plans, public
consultation and publication of these plans — within 6
years of the entry into force of this Agreement.™®

At present the main document in the field of water
policy of the EU is the Directive 2000/60/EC of the
European Parliament and of the Council of 23 October
2000 establishing a framework for Community action
in the field of water policy, known as the Water
Framework Directive. The strategy of integrated water
resources is the basis of the EU water policy,
formulated in the 2000 EU Water Framework
Directive. An integrated approach to water resource
management enables to manage and develop water
resources in a balanced way, taking into account
social, economic and environmental interests. At the
same time diverse, sometimes competing, groups and
sectors of the economy that use and pollute water are
considered. According to the EU Water Framework
Directive, within a river basin, or “river basin district”,
all rivers, lakes, ground waters, coastal and transitional
waters, will be handled. Furthermore, all factors
affecting water quality, quantity and ecology are
handled, as well as all activities affected by water.™
The Water Framework Directive is a systemic
document which solves a number of tasks in the field
of water resources management in order to ensure

° VITIV, V. (2015): The state policy in the field of drinking
water and water supply in the light of the new doctrine of
administrative law, p. 71.

10 State Water Resources Agency of Ukraine [Electronic
resource].

' HEDELIN B. Potential Implications of the EU Water
Framework Directive in Sweden.
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“good” ecological status of each water object. The
purpose of this Directive is to establish a framework
for the protection of inland surface waters, transitional
waters, coastal waters and groundwater which: (a)
prevents further deterioration and protects and
enhances the status of aquatic ecosystems and, with
regard to their water needs, terrestrial ecosystems and
wetlands directly depending on the aquatic
ecosystems; (b) promotes sustainable water use based
on a long-term protection of available water resources;
(c) aims at enhanced protection and improvement of
the aquatic environment, inter alia, through specific
measures for the progressive reduction of discharges,
emissions and losses of priority substances and the
cessation or phasing-out of discharges, emissions and
losses of the priority hazardous substances; (d) ensures
the progressive reduction of pollution of groundwater
and prevents its further pollution, and (e) contributes
to mitigating the effects of floods and droughts.'
Thus, in the objects of the Directive 2000/60/EC are
all surface, ground, transitional and coastal waters (up
to 1 nautical mile from the coastal baseline and for the
assessment of chemical state - up to 12 nautical miles)
within each river basin. That is, as in Ukraine, for
water resources management is used the basin
approach. The basic structural unit in respect of which
environmental goals are established is the “water
body”.

Ukrainian legislation in the sphere of water relations is
also characterized by the presence of a codified legal
act, namely the Water Code of Ukraine, which is one
of the key documents in this area. In addition a
number of national programs in water sector were
adopted:  National Program of Environmental
Rehabilitation of the Dnieper River Basin and
Improvement of the Quality of Drinking Water,
approved by the Decision of the Verkhovna Rada of
Ukraine, dated 27.02.1997, 123/97-VR; Protocol on
Water and Health, Ratified by the Law of Ukraine,
dated 09.07.2003 Ne 1066; The Law of Ukraine on the
Strategy of National Environmental Policy until 2020.

Ukraine’s legislation partly complies with the
Directive 2000/60/EC of the European Parliament and
of the Council of 23 October 2000 establishing a
framework for Community action in the field of water
policy. The main bodies responsible for the
implementation of water policy in Ukraine are
Ministry of Ecology and Natural Resources of Ukraine
and State Water Resources Agency of Ukraine. One of
the crucial principles in this area - the principle of
river basin management is enshrined in the Water
Code of Ukraine and some other legislative acts.
Water Code of Ukraine states that management of
water resources should be based on the basin principle,
but there is no clear strategy for implementation of this
principle in the form of a plan with defined deadlines.

Ukraine is actively involved in the implementation of
the basin principle in the process of cooperation with
other states in the region. The Law of Ukraine on
fundamentals of the state environmental policy of

12 Directive 2000/60/EC of the European Parliament and of
the Council of 23 October 2000 establishing a framework for
Community action in the field of water policy, OJ L 327,
22.12.2000, p. 1-73.



Ukraine till 2020 of 21 December 2010 No. 2818-VI
foresees reforming of public administration in the field
of protection and rational use of water by
implementation of integrated water management on
basin principle. On the agenda of the Cabinet of
Ministers of Ukraine is the preparation of the draft
Law of Ukraine on amendments to the Water Code of
Ukraine within 10 years after the entry into force of
the Association Agreement Council for Adaptation of
Ukraine to the EU legislation. The bodies responsible
for the elaboration of the amendments are Ministry of
Ecology and Natural Resources of Ukraine and State
Water Resources of Ukraine and State Water
Resources Agency of Ukraine.

In Ukraine the transition from the administrative-
territorial to basin water management needs
improvement of legislation primarily in terms of
establishment of law aimed at practical
implementation of integrated water management by
basin principle, such as the definition of key terms,
hydrographic and water management division of the
territory of Ukraine, credentials of the state
administration and local government and so on.
Another significant problem in Ukraine is that the
system of river financing is imperfect: the funds
obtained from water users and polluters at the local
level are accumulated in the center and minimum
resources are returned to the basin departments, which
reduces their financial possibilities.* The main reason
for failure to comply with primary environmental
protection measures is the underfunding of budget
programs. Thus, in 2012 - 2014 years, when needed
funds for environmental measures under the state
target programs were in the amount of 1,384,3 million
UAH, in the state budget expenditures in the amount
of 634 million UAH were envisaged, and in fact 366.1

million UAH, i.e. 26 % of the needs were
highlighted.**
In the Water Framework Directive a thorough

description of the monitoring of water resources that
should be done is also given. Ukrainian Water Code
does not prescribe how the process should be carried
out. Thus, Ukraine should improve legislative
regulation of water monitoring on the grounds of the
model of the European Union. At the same time the
main problem of implementation of the principles of
the Water Framework Directive in Ukraine is the need
of transition to European principles of water
management, which should involve not just changes to
the legislation of Ukraine, but also require a change of
methods of water management and monitoring of
water quality.™

In contrast to the current System of monitoring of
water resources in Ukraine, the Water Framework
Directive applies the principle of multi-level
monitoring which varies significantly by objectives

% State Water Resources Agency of Ukraine [Electronic
resource].

4 STADNYK, M. Reforming the system of water resources
management in Ukraine [Electronic resource].

%5 Directive 2000/60/EC of the European Parliament and of
the Council of 23 October 2000 establishing a framework for
Community action in the field of water policy, OJ L 327,
22.12.2000, p. 1-73.
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and includes surveillance, operational and research
investigative monitoring. Surveillance monitoring
shall be carried out of sufficient surface water bodies
to provide an assessment of the overall surface water
status within each catchment or subcatchments within
the river basin district. In selecting these bodies
Member States shall ensure that, where appropriate,
monitoring is carried out at points where: the rate of
water flow is significant within the river basin district
as a whole; including points on large rivers where the
catchment area is greater than 2500 km2; the volume
of water present is significant within the river basin
district, including large lakes and reservoirs;
significant bodies of water cross a Member State
boundary; sites are identified under the Information
Exchange Decision 77/795/EEC; and at such other
sites as are required to estimate the pollutant load
which is transferred across member state boundaries,
and which is transferred into the marine environment.
The main purpose of surveillance monitoring is to
establish long-term changes in water objects.
Operational monitoring shall be undertaken in order
to: establish the status of those bodies identified as
being at risk of failing to meet their environmental
objectives, and assess any changes in the status of
such bodies resulting from the programmes of
measures. Operational monitoring is used for objects
with ecological state which is different from the
category “good” state.

Investigative monitoring shall be carried out: where
the reason for any exceedances are unknown; where
surveillance monitoring indicates that the objectives
set out in article 4 for a body of water are not likely to
be achieved and operational monitoring has not
already been established, in order to ascertain the
causes of a water body or water bodies failing to
achieve the environmental objectives; or to ascertain
the magnitude and impacts of accidental pollution, and
shall inform the establishment of a programme of
measures for the achievement of the environmental
objectives and specific measures necessary to remedy
the effects of accidental pollution. Member States
shall ensure the establishment of programmes for the
monitoring of water status in order to establish a
coherent and comprehensive overview of water status
within each river basin district. For surface waters
such programmes shall cover: the volume and level or
rate of flow to the extent relevant for ecological and
chemical status and ecological potential, and the
ecological and chemical status and ecological
potential; for groundwaters such programmes shall
cover monitoring of the chemical and quantitative
status; for protected areas the above programmes shall
be supplemented by those specifications contained in
Community legislation under which the individual
protected areas have been established. Such
monitoring shall be in accordance with the
requirements of Annex V. Ukraine currently requires
the assessment of the real state of surface and
groundwater; determining the list of immediate and
urgent environmental measures aimed at reducing

8 TYSCHENKO, V. Improvement of water management in
Ukraine [Electronic resource].



water pollution, improving their ecological state,
ensuring sustainable water use.

3. Conclusions

Ukraine’s legislation partly complies with the
Directive 2000/60/EC of the European Parliament and
of the Council of 23 October 2000 establishing a
framework for Community action in the field of water
policy. At the same time in Ukraine the following
measures should be taken in order to adapt Ukrainian
legislation to the Water Framework Directive:
inclusion in the Water Code of Ukraine provisions on
river basin management plans which should comply
with article 11 of the Directive; development of river
basin management plans; development of the system
of water-related issues monitoring; development and
fixing in the legal framework assessment criteria of
the river basin; adoption and implementation of
provisions of the EU Water Framework Directive
concerning public information and consultation.
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CoTpyaHu4ecTBO rocy1apcrs B cdepe odecnevyeHust
Ka4yecTBa M 0€30MACHOCTH MPOI0BOJILCTBEHHON NMPOAYKINH

Huna Hwenko

Abstract

In modern conditions the quality and safety of food
products - an important factor in guaranteeing the
well-being of residents of the state. Today, consumers
are able to choose from the entire spectrum of food
those they consider the most responsible parameters of
quality and safety. Business entities, in turn, are
making every effort to maximize customer satisfaction
in this area, primarily by establishing, developing
control systems manufactured by them. Access to
foreign markets, domestic manufacturers should
seriously the issues of quality, safety products
provided. Today, access to new markets, including in
the states of the European Union - one of the priorities
for all post-Soviet states, including Belarus. In this
regard, it is important to increase the knowledge of all
stakeholders of the requirements of foreign legislation
on food safety.
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1. Beeoenue

B COBpEMEHHBIX YCIOBHSX CTAaHOBATCS  0CO00
aKTyaJIbHBIMH,  3HaYMMBIMH  HE  TOJBKO UL
COXPaHEHUs 37I0POBBSI, HO M JKU3HU JIFOJIeH Pa3INuHbIX
rOCyaapcCTB, - BOIIPOCHI rapaHTHPOBaHMS,
obecrieueHHs KauecTBa u 6e3omacHOCTH
MPOJOBOJIECTBEHHBIX TOBAPOB, KaK MPOM3BOJUMBIX B
CBOEM TOCYyIapCTBE, PETHOHE, COI03e TOCYIapCTB, TaK
W HMIOPTHPYEMble Ha CBOM BHYTPCHHHE DBIHKH,
TIPOM3BEICHHBIE B MHBIX rocymapcrax. CIOXHOCTB
JAaHHBIX  BOIIPOCOB,  TPEOYIOIIMX  THIATEIEHOTO
MPaBOBOTO PETYJIUPOBAHUS, KaK Ha HAIMOHAJIBHOM,
TaK W Ha MEXIYHapOJHOM YpPOBHE, NPAaKTHYECKU
MNEPMAaHEHTHO BBUIMBACTCS B KOHQIMKTBI MEXIY
pa3IUYHBIMH CYOBEKTaMHM MEXIyHapOJHOIO IpaBa,
WMEHYeMbIMH BCE 4Yalle BOHHAMH — TOPTOBBIMH,
MOJIOUHBIMHM, pPBIOHBIMH © Op. Tak, B HosOpe
TEKYILETO TOJa BHOBb Pas3ropelics KOHQIUKT MEXIY
cotozHukam 1o TC (TamokeHHOMY COIO3y, B COCTaB
kotoporo BxomaT Poccusa, Kazaxcran, benapycs),
EAIl (ExnHOMY 3KOHOMHYECKOMY IPOCTPAaHCTBY) —
Poccueit u Benapyceio (370 mpu TOM, 4TO HeMajo
pa3paboTaHO OOLIMX HOPMATHBHO-NIPABOBBIX AaKTOB,
0a3upyIOIUXCS Ha €IUHBIX KPUTEPHAX, OJHAKO, KaK
TIOKA3bIBAET MPAKTHKA, TOJIKYEMBIX M MPUMEHSIEMbIX
T0-pa3sHOMY).

Poccenpxo3nam3op orpammumn B Hosiope 2015 T.
noctaBku ¢ 13 npeanpusatuii benapycu. Cnenano 3to
ObUI0 MO uTOraM TpoBeAeHHOW P® coBmecTHO ¢
0eJIOpyCCKUMH KOJIIIEraMH POBEPKHU, COCTOSIBIICHCS
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B OokTia0pe 2015 1. VYmomsHyThle NpPEANPHUATHSL
3aHUMAIOTCSI TepepaboTKOil pPBIOBI U BBILYCKAIOT
MOJIOUHYI0O TpoAyKnmio. PaHee oHM Iomyckanmn
HapyIIeHHs,, MOATOMYy K HHM OBLIO IIOBBIIICHHOE
BHUMaHue. JIMmp K JBYM O€lIOpYCCKMM 3aBOJaM,
KOTOpBIE TOXE IOcelana IPOBepKa, y POCCHSIH HET
mperer3uid.  [lpecc-Ciyxx6a  Poccenpxo3Hanzopa
MpOMH(OPMHpPOBATA, UYTO OdYepegHas MpOBepKa
MOATBEpANIIA HCTIONIb30BaHHUE 6enopycckumu
MPEANPUSATHSIME  CBIPbSI € MNPEINPHATHH TPEThUX
TOCyZapCTB, K KOTOPBIM Y POCCHHCKOH CTOPOHBI ObUIN
nmpeTeH3un (BeposTHO, pedb wuuer o JlatBum u
OcToHun), a TaKkKe «OECKOHTPOIEHOE
HCTIONb30BaHMe» B  bemapycu  3ampemieHHbIX K
HCTIONb30BAHUIO B J>KMBOTHOBOJCTBE IIpenapaTroB (B
TOM YHCIIe METpoHHIa301a). Kpome Toro ccputamich
Ha (aKkTel TOANENKHA BETEPHHAPHO-CAHUTAPHBIX
JOKyMEHTOB.

Poccenpxo3Han30p yBeIOMHI BETEPHHAPHYIO CIYXO0Y
Benapycmt 0 HeoOXOIMMOCTH BBECTH BpPEMEHHEIC
OTrpaHMYEHHMsT HAa  IOCTaBKM  npomykuum 13
MpeAnpusITHA. 8 W3 HHUX nepepabaThIBalOT poHIOY,
OCTalbHBIE  BBITYCKAIOT ~ MOJOYHBIE  MPOIYKTEL
Bormpocsl y poccusiH BBI3BIBAIOT MOCTaBKH B Poccuio
yepe3 OeNopYCCKYI0 TEpPpUTOPHIO (QPYKTOB, TpHOOB,
penbKH, KOTOpBIE Ul OElIopycCKOro rocyaapcTBa He
XapakTepHbl. B ycnoBusix neiictBus cankuuii Poccun
B OTHOIICHWH OIPEICICHHOW NPOIYKINU M3 CTpaH
EC, benmapych crama KpynHEHIIMM IIOCTaBIIUKOM
NIPOAYKTOB, KOTOpble paHee B P® He mnocramisia.
IMonoOHass TeHmeHuWs HaOIIOAAETCS B OTHOLICHUH
oBOWIIEH, STON W DJK30THYEeCKUX (QpykroB. B PO
3asBILIOT, YTO HEKOTOPask MPOIYKIUS (STOBI, TPHOBI)
HMEeT «IOAeTbHbIe GUTOCAHUTAPHBIE CEPTHHHUKATED)
Mapokxko u Typuun, penpka — FOAP. B poccuiickom
BE/IOMCTBE CUUTAIOT, YTO B ITOCIEIHUE MECSIBI PE3KO
BO3POC PHCK «JIECTA0MIN3AIMHU IPOJOBOIBCTBEHHON
6e3omacHocTn POy m3-3a mocrymienus u3 benapycu

HeOIaronoy4yHo  mpoxykiuu. — PoccusiH  He
ycTpamBaeT  pabOTa  CHCTEMBI  IOATBEP)KICHHS
MOJUTMHHOCTH  (DUTOCAHHUTAPHBIX  CEePTHU(HKATOB,

JeicTBYIOMIEH B OelopycckoMm rocynapcree. Eciam B
MPOIIIOM TOMy OBUIO BBISBICHO 82 MOJIENBHBIX
JOKyMEHTa, TO B 3ToM roxy yxe 388. B Mockse
3asBILIIOT, YTO IMOCTaBKU MpoayKiuu B Poccuio «B

COIPOBOK/ICHHN Genopycckux PEIKCIOPTHBIX
cepTHQUKATOB €  HPWIOKEHHEM  IOJJICIbHBIX
(uTOCAHUTAPHBIX cepTH(UKATOB Typuun,

Makenonun, JkBajopa, Erwmnra, KOAP, BocHmm u
I'epueroBunsl, Mapokko, Cep6un, Tynuca, U3pans,
Bpaswmuu un Yuium HOCAT CUCTEMHBIH XapakTepy.
AHANOTHYHBIX TPUMEPOB MOXHO, K COXKaJECHHIO,
NpUBECTH  Hemano. benopycckas cropoHa He
COTJIAIIAETCsl C MHEHUEM POCCHUICKUX YMHOBHHUKOB M


http://www.fsvps.ru/fsvps/news/15643.html

NpoJoIKaeT HacTauBaTh Ha TOM, uTo bemapych
nocraBnsieT B Poccuio  BBICOKOKa4eCTBEHHBIE
HPOJYKThI MUTAHUS, IPUUEM TOJIBKO B COOTBETCTBUH C
T'OCTom. O6 3TOM 3asBISAIOT BBICOKOIOCTABICHHbIE
mina bemapycu — u Ilpesunent A. JlykameHko, u

npeMmbep-MuHUCTp A. KoOsikOB, 5KC mpembep-
muHHCTp, wieH  Komnermm  (MMHHCTp) 1O
IPOMBIIUIEHHOCTH u arpoINpOMBIIUICHHOMY

komiuiekcy (AIIK) EBpasmiickoil skoHOMHYECKOU
komuccun (EDK) C. Cunmopckuii. OdepenHble Criopsl
MEXy IOCTaBKaMH IIPOJOBOJILCTBUS U3 bemapycu B
Poccuto Hayanuck okosio rofa Hazax. OHH BO3HUKIM
nocie Toro, kak Poccust BBena sM0apro Ha IOCTaBKU
npoayktoB M3 EBpocoroza.  PoccenbxosHanzop
HEOIHOKpaTHO coolmain, 4ro depe3 bemapycy umyr
MIOCTAaBKH TOBAapOB, HE COOTBETCTBYIOIIMX HOpPMaM M
TpeboBanmsaM Poccun m TC. B HazBaHHO# cuTyanun
BUIMTCS JMIIb OJHA ONTHMAaJbHas BO3MOXHOCTb —
9TO CECTh 3a CTOJ IEPEeroBOPOB M YCTAaHOBUTH

KPUTEPUU COOTBETCTBYIOIIHE Ka4ecTBy u
Oe3omacHocTH Tponykiuu B pamkax TC, EDII,
UCIOJNB3Ysl  MMEIOIIUICS  apceHaJl  HOPMAaTHUBHO-

MPaBOBBIX aKTOB, CPEACTB B PA3BUTHIX TOCYIapPCTBAX —
rocynapctBax EBpocoro3a, Kanagsl, WM3pauwns u
npyrux. OIHOBPEMEHHO cJeqoBaio OBl 0OpaTUTh
MpHUCTalbHOE BHUMaHME Ha ciexpytomee. B Poccun
OoTMeHaloT, uro mnocraBku u3 Pb (Pecmybmuku
Benapycs) 3a mocnenHuit Tox BEIPOCIH B AECATH pas.
OpHako Poccenbxosnanzop BBIpa3HiI
00ECIIOKOCHHOCTh B CBSI3M C TE€M, YTO HOJ BHIOM
0eopycCcKuX MOCTaBOK B Pocchio MIyT 3K30THYECKHE

GpyKTHL M3 TOCYIapcTB, MONaBIINX  TIOX
MPOJOBONECTBEHHOE SMbapro. P®d  (Poccuiickas
®Oenepanns) BBeTa MPOTOBOIBCTBEHHOE 3MOapro B
arycre 2014 roma. Caiit Poccenpxo3Hamgzopa
CBHJETENBCTBYET, YTO C TEX MOp MPEKPaTHINCh
MOCTaBKH  (PYKTOB W3  TOCYHapCTB, KOTOpEIE
TPaAWIMOHHO  BXOIWIM B  TEPBYIO  JECATKY
nocraBuiMkoB -  Wramuu, HWcnanum, [penun.

OIHOBpPEMEHHO B JAECATH pa3 BBIPOCIH OOBEMBI
noctaBok U3 bemapycu. B cBA3u ¢ 3TUM UMHOBHUKHU
P® momarator, dYro mox BHAOM OEIOPYCCKOM
9K30THUYECKasl PAaCTUTENbHAS MPOMYKIHS MOCTYIAET B
Poccuro U3 TpeTpHX TOCYOAapCTB, HMPEXKAE BCETO U3
TeX, KOTOpble TMOMAadW TII0J IPOJOBOIBECTBEHHOE
aM0apro. VY nuBinser MO3ULINA I'maBHoI
TOCYAAapCTBEHHOM MHCIEKIUH IO CEMEHOBOJCTBY,
KapaHTHHY U 3aliuTe pacreHui benapycu, koropas Ha
3a1poChl P® 06 osroM oTBewaer, YTO Yy4er
PacTUTETbHON MPOIYKIMH, KOTOpasi MPOU3BOJIHUTCS B
Bemapycu, He OTHOCHTCS K €€ KOMITETEHIINH.

Pacter HOBBINM BUTOK HAIpsKEHUS MEXKAY YKpauHOH
u Poccueil. Ilockonbky YkpanHa NpUCOEAMHHIACH K
caHkuusM mpotuB Poccuiickoit  ®Deneparnuu
SKOHOMHYECKHM, (HHAHCOBBIM, B Poccuu mnpuHsm
pelleHre O BBEJCHUH... 0OOPOHUTENBHBIX MEp B BUIE
IPOJOBOJILCTBEHHOTO  dMbOapro. Perienne wumeer
OTCpOYeHHEIH xapakTep. OHO oTCpodeHO /0 1 sTHBaps

2016 roma. Poccust B OJHOCTOPOHHEM TOPSIIKE
CTPEMHTCS «3alIUIIATh CBOM PBIHOK oT
HEKOHTPOJMPYEMOTO  JOCTyIla  TOBapoOB  Uepe3

TaMOXKCHHYIO TEPPUTOPUIO YKpaWHBI, TOBapOB W3
TPETBHUX CTpaH, IPeXIe BCEro U3 crpaH EBpocoro3ay.
3a rox, moka B Poccun neiictByer nuieBoe 3M06apro
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Ha 3amajHble IpOAYKTHI, bemapyck Gonee ueM BaBoe
yBesM4miIa moctaBku (pykroB. bemapyck 3aBesna B
Poccuto 672,1 Teic. TOHH (PYKTOB, XOTS 3a rOf MO
TOTO TOCTaBKU (PYKTOB COCTABIsUU 325,1 ThIC. TOHH.
B wacTHOCTH, NOCTaBKH IpyIl YBEIHYHWINCH MOYTH B
TpHu paza — 10 96 TeIc. TOHH; 51010k — Ha 96% (337
TBHIC. TOHH); IUTPYCOBBIX — Ha 60% (mo 27 ThIC.
toHH). KuBn B Benapycu He pacTyT, HO Hama cTpaHa
BBIIIUIA HA IEPBOE MECTO 10 MIOCTaBKaM 3THX (QPYKTOB
B Poccuro. Mx mpupoct cocrasun 151% npu oobeme
10 thIC. TOHH. Beero Poccus mmnoptupoBana 53 Thic.
ToHH kuBM. Ilommmo benapycu mnocne BBeaeHus
poccuiickoro  3M0apro  3HAYHTENBHO  YBEIHYILTH
o0beMbl mocTaBok (pykroB Typmmst u  CepOwus.
EBponeiickuii COM03 cobupaercst MIPOAJINUTH
SKOHOMHYECKHE CaHKIMH, HaJlo)KeHHBle Ha Poccuro.
PaccMarpuBaroTcs TPU BO3MOYKHBIX BapHaHTa
MPOAJICHUS] CAaHKIUH. DTO MOXXET OBITh MpPOJJICHHUE
OrPaHMYUTENIBHBIX MEp Ha MOJNroja, ToJ M TOJIBKO
Ha TpHU-uyeTbipe Mecsua. HplHemHuit cpok CaHKIMH
ucrekaeT B koHue sHBaps 2016 roga. CriegoBaTelbHO,
BOIIPOCOB B paccMarpuBaeMoil cdepe, Hemaio,
KOTOpBIE TPEOYIOT CKOPEHIIIEero pa3perieHus.

KadecTBO © 0e30macHOCTh  IPOJOBOJIBCTBEHHBIX
TOBApOB - BaXHbIH (hakTOp  TrapaHTUPOBAaHHSA
Onmaromonmyumsi kuTeNedl rocymapctBa.  CeromHs
MOTPeOUTENN CHOCOOHBI BBIOpaTh (TIPH  YCIOBUH,
0e3yCIIOBHO, HAJIMYUS JICHET) W3 BCEro CIIEKTpa
MIPOJYKTOB NMUTAHUS T€, KOTOPHIE UM MPEACTABISIOTCS
HauboJiee OTBEYAIOIIMMM IapaMeTpaM KadecTBa M
6e3onacHocTH. CyOBEKTHI XO3SIICTBOBAaHHS B CBOIO
odepelb IPHIAraloT BCe YCHWIIUS JUISI MAKCHMAaJIbHOTO
YIOBJIETBOPECHHS 3alpPOCOB MOTPEOHTENS B TaHHOM
cepe, B mepByl ouepenp, yCTaHABIMBAs, Pa3BHBAs
CHCTEMBI KOHTPOJIS H3TOTABIMBACMO UMH
NpOAYKUMH. BbIX0oAs Ha 3apy0OeXHbBIE PBIHKH,
HAI[MOHAJbHBIE ITIPOM3BOAMTENM HOJDKHBI Cephe3Hee
OTHOCHUTBCS K BONpOCaM KadyecTBa, Oe30MmacHOCTH
NpPEeNCTaBIsIeMON  TPOAYKIMH.  OJTO  BBI3BAHO
COOTBETCTBYIOIIUMU HOPMAaTHBHO-IIPABOBBIMU aKTaMU
3apy0eKHOTO TOCYAapCTBa, PEryIHPYIOLIEro IOCTYI
HHOCTPAaHHBIX TOBAPOB Ha PHIHOK. IIpu mocTaBkax 3a
pybex cieayeT OCO3HaBaTh, YTO HE TOJIBKO U HE
CTOJBKO p€Yb HIET O peHyTaldu OTACIbHOIl
KOMIIaHWHM, a 00 MMHIKE BCEero rocylaapcra. B
COBPEMEHHBIX YCIIOBHSX BBIXOJ] HAa HOBBIC DPBIHKH
cObiTa, B TOM 4YHClIe B TocymapctBa EBpomeiickoro
coro3a - OIMH W3 TPHOPHUTETHBIX IS BCEX
MOCTCOBETCKMX TOCYAapCTB, B TOM 4YHCIE M JJIS
Benapycu. [lns Hac BechbMa BaXHO (TIpUueM, yxke

JIaBHO) IUBEPCH(UIINPOBATH HKCTIOPT
MIPOJIOBOJIGCTBEHHBIX ~ TOBAapoB  (ceromus  Oomee
MOJIOBHHBI 00BEMa MPOIOBOJNBCTBEHHBIX TOBapoOB

skcroptupyercsi B P®). Heobxomumo crpeMuThest K
YBEIMUYCHUIO NTOCTaBOK Ha3zBaHHOH mponykiuu B EC.
B cBs3u ¢ 3THM IpecTaBIseTcs BaXXKHBIM MOBBILICHUE
3HaHUH BCeX 3aMHTEPECOBAHHBIX JIMII O TPEOOBaHUAX
3apy0eKHOTO 3aKOHOJATENHCTBA II0 O€30MacHOCTH
MUAIIEBON NpoAyKIUH. PaccMOTpuM BaXkHBIE C ITOM
TOUYKHU 3peHus HOpPMAaTHBHEIC JIOKYMEHTBI
EBpornetickoro coro3a.

! Cm.: HopmatuBHEIe 10kyMenTH EBporeiickoro coio3a
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OCHOBOIOJAralONIMM  JOKyMeHTOM EBpomneiickoro
coro3a B c(epe Oe30MacHOCTH IHIIEBOH IPOTYKIIHH
spisercst permameHtr Ne 178/2002 Espomeiickoro
napinamenta u Coera EBpomelickoro corosa ot 28
sHBapg 2002 roma. JlaHHBII periaMeHT IpU3BaH
YCTaHOBUTH OOIMEe NPHHIMIB ¥ TpeOOBaHHSI B
IPOJOBOIBGCTBEHHOM  IIpaBe,  OOIIME  ITOHATHSA
MHIIEBOTO 3aKOHOJATeNbcTBa Ha ypoBHe EC, a Taroke
o0ecredynuTh MOCIeA0BAaTENbHBIH MOAX0A B PA3BUTHU
HalMOHAILHOTO MHIIEBOTO 3aKOHOJATETbCTBA
rocynapcts, Bxomsmmx B EC. Permamentom
yupexnaeH Espomeiickuif opran mo 0e30MacHOCTH
mumeBslx  npoxyktoB  (EFSA).  Permamenrtsr,
npuHIMaeMble uHCTUTyTaMu EC, SBISIOTCS akTtamu
HPSIMOTO AEHCTBHS, TO €CTh C MOMEHTA yTBEPIKICHHUS
Coerom  (EBpomeiickoii  kommccuer, CoBeroM
COBMECTHO ¢ EBpomapiamMeHTOM) W BCTyIUIEHHS B
cury permamerta EC, comepxkamuecs B HEM
TIOJIOKEHHS CTaHOBSITCS HETIOCPEACTBEHHO
JIEHCTBYIOUIMM TIpaBOM Ha BCEH  TEPPUTOPHUHU
EBpocoro3a, 00s13aTenbHBIMU U1l TOCYJapCTB-WICHOB,
U COOTBETCTBEHHO Uil WX (Qusmueckux u
IOpUANYECKUX JIMI. B COOTBETCTBUM ¢ HOpMamu
pernamenta Ne 178/2002 mumieBble IPOIYKTHI — 3TO
BCE  BEI[ECTBA  WJIM  TNPOAYKIHA,  KOTOpBIE
NpeIHa3HAYeHbl WJIM, UCXOIS U3 3APaBOrO CMBICTA,
Hofpa3yMeBaeTcs, 4TO OHH IpeJHa3HAa4YeHBl UL
ynoTpedaeHus YEJIOBEKOM B THITY B
nepepabOTaHHOM, YacTUYHO IepepadOTaHHOM WIN
HerepepaboTaHHOM BuJe. K NHIIEBBIM HPOIyKTaM
OTHECCHBl, B TOM WYHCJIE HAIHUTKH, JKEBaTelIbHAS
pe3rHKa, a TaKXKe BCE BEIIECTBA, BKIIOYAs BOAY,
KOTOpBIE JOOABISIOT B MHIIEBBIE MPOIYKTHI NPH HX
W3TOTOBJICHHH, TTEpepadOTKe Wi 00paboTKe.

K mnumeBeIM mpomykTraM HE OTHECEHBI: KOPMOBEIE
CPeICTBA; JKUBBIE OKWBOTHBIE, €CIH OHH HE
MPUTOTOBJICHBI JUISl MOTPEOICHNS YEIOBEKOM B ITHIILY;
pacTeHus 10 cOopa ypoxasi; JIeKapCTBEHHBIE CPe/ICTBa
B 3HaueHunn [lupextuB 65/65/EDC u 92/73/EDC
CoBeTa; KOCMETHYECKHME CpEeACTBa B  3HAYCHHH
Jupextusbl 76/768/EDC Cosera; Tabak U TabayHbIe
n3nenus B 3HaueHnu Jupextusbl §9/622/EDC Cosera;
HapKOTHYECKHE W IICHXOTPONHBIE BEIIeCTBA B
3HadeHnn KomBenmmmun OOH o HapkoTHYeCKHX
BemectBax M KomBeHmmun OOH 0 TCHXOTPOITHBIX
BEI[ECTBAX; OTXOJbl W 3arps3HSIONIME IMPHUMECH.
Permamenr Ne  178/2002  BBOAMT  TIOHATHE
«IpOJOBONBCTBEHHOE mpaBo» (anri. food law), x
KOTOPOMY OTHOCHUT CHUCTEMY HOPM O O€30I1aCHOCTH,
PacIpoCTPaHSIONIUX CBOE JEHCTBHE, KaK Ha ITHIIEBEIE
OPOJYKTBI, TaK W Ha KOpMOBEIe cpencrBa. K
MOCIIETHAM  OTHOCST BEIIECTBA, HPOIYKTHl WIN
J00aBKH nepepadOTaHHELE, YaCTHIHO
nepepaboTaHHble WM HemepepaboTaHHBIE, KOTOpBIE
npe€aHasHA4YCHBI I CKapMJIMBaHUA JKUBOTHBIM.
JanHbiii PernmaMeHT HpUMEHHMM KO BCEM CTaaMsAM
IPOU3BOICTBA, MEPePadOTKH M pean3alyy MUIIEBIX
INPOJAYKTOB M KOPMOB, 32 HCKIIOYEHHEM TeX, 4YTO
NperHa3HadeHbl Uil JoMamHero mortpebnenus. Ero
OCHOBHasl IIeJIb — 00eCIe4nuTh CBOOOIHBIH 000POT
0e30MacHBIX NUIIEBEIX IPOAYKTOB M KopMoB B EC,
30pOBbE M Oiaromonyuue rpaxnaad. [Ipu stom B
periaMeHTe HIeT pedb HMEHHO O 0e30MacHOCTH
nuieBoit mpoaykumu (safety), a He ee KkauecTBe
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(quality). C  ToukM 3peHHS  TEPMHHOJOTHH,
0€30I1aCHOCTh BO3MOKHO OIPEICIHTh KaK COCTOSHUE,
IPY KOTOPOM TIPOJXYKT HE IPEICTABISAECT OMACHOCTH
JUISL )KU3HU U 3[J0POBbsI YEJIOBEKa, a KauecTBO — Kak
CTENeHb JOCTOMHCTBA, LEHHOCTH, HPHUTOJHOCTH,
COOTBETCTBUSI TOMY, KaKOH O3TOT MpPOIYKT IOJDKEH
ObiTh. ClitetoBaTeNbHO, MPUMEHHUTENBHO K IHIIEBOM
NMPONYKIMK  IOHSATHE  OE30IIacHOCTH  o0pasyer
MHUHHMMAaJIBHO JOIyCTUMBIC TpeOOBaHHs, KOTOpbIE
TapaHTHPYIOT HPHIOJHOCTh M GE3BPEIHOCTh 3TON
MPOAYKIMH IS YeTOBEKa.

2.  Compyonuuecmeo 2ocyoapcmeé 6  cehepe
obecneuenusn Kauecmea u bezonacnocmu
nPo00BONLCHMBEHHON NPOOYKYUU

B  Permamente  Ne 178/2002  ompeneneHb!
OCHOBOTIOJIATAIOIIME  Hadana, oOOMKMe MPHUHIMIIBI
MpOAOBOJbCTBeHHOrO mpaBa EC (Tak Ha3bIBacMbIe
o0Imue TOPHU3OHTAIBHBIC HNPUHLIUIBI), KOTOPBIMHU
rocyzapcraa — YJICHBI EC JIOJKHBI

PYKOBOJICTBOBaThCS TIPH Pa3pabOTKE W peau3alluu
CBOCH MPOOBOJIBCTBCHHOW TTOJIUTHKH.

[puamun 1. AHanu3 pucka OpeaycMaTpUBAET, YTO
JUIsL 00€ecTIeueHns BBICOKOH CTETICHH 3allUThI KU3HH U
3JI0pOBbsl eJTOBEKA MHINEBOE 3aKOHOAATenbcTBO EC
JOJDKHO OCHOBBIBATHCSI Ha CHCTEME aHANIM3a PHCKA.
ITon aHaM30M pUCKa IOHUMAIOT IIPOLECC, COCTOSIIUMN
U3 TpeX B3aUMOCBSI3aHHBIX 3TaIlOB: OLCHKU PHUCKOB,
YIpaBJICHHS] PUCKAMH M MH()OPMHPOBAHHSI O PUCKAX.
ITon oneHKoOl PUCKOB MOHUMAETCS HAY4HBIN IIpoOLEcC,
KOTOPBIM OXBaThIBAET BBIABICHHE ONACHOCTEH, HX
XapaKTepPUCTUKY, OLEHKY MpOSBICHHS, a TaKxke
XapaKTePUCTUKY PHCKOB. YIIPaBICHHE PHCKAMHU
3aKITI09aeTCsl B TOM, YTOOBI BO BPEeMsI KOHCYJIbTaIlUH C
3aUHTEPECOBAHHBIMH CTOPOHAMH B3BECHTH BCE «3a» M
«IIPOTHUB» BCEBO3MOJKHBIX PELICHUH, Yy4eCTb OLEHKY
PHCKOB U IPU HEOOXOIMMOCTH BBIOpATh HaJUICKAIIHE
IIPEBEHTUBHBIE U KOHTPOJIbHbIE Mephl. M, HakoHel,
MH()OPMUPOBAHHE O PUCKAX — 3TO HWHTEPAKTUBHBIN
oOMeH nHpopManueii 1 MHEHHUSIMH 00 OMAacHOCTIX U
pUCKax MeXHy CyOBeKTaMH, OTBETCTBEHHBIMH 32
OLICHKY W YNpaBICHHE pPHUCKaMH, IOTPEOUTENIMH,
MIPeANPUATHSIMHI MHIIEBON TIPOMBIIIIEHHOCTH,
Hay4YHBIMH KpyraMH W HMHBIMU 3aUHTEPECOBAaHHBIMU
cropoHamu. IIpudeM, HecMOTps Ha OIpeAEICHHYIO
07M30CTh, CHHOHMMHYHOCTH TEPMHHOB B DPYCCKOM
A3BIKE «PHUCK» M «OIACHOCTb», B periameHte Ne
178/2002 ompenensercss TOHSATHE PHCKAa  Kak
BEPOATHOCTh M CEPbE3HOCTh MaryOHBIX MOCIEICTBUH
JUIL  370pPOBbSI BBUAY HAIW4Ms ONACHOCTH, a
OIIACHOCTU — KaK OMOJIOTHYECKNH, XMMHYECKUH MITN
¢bu3uYecKnii KOMIOHEHT, NPUCYTCTBYIOIINI B THIIE
WIM KOpPMax M CHOCOOHBIf HMeTh maryOHbIe
HOCJIEJCTBHS UIsl 3[0POBbs, JIMOO COCTOSTHHE 3THX
IPOIYKTOB WIn KOpPMOB, CIOCOOHOE NUMETh
QHAJIOTHYHBIC MTOCIIE/ICTBHS.

IIpunuun 2. [TpuHIUIBI TPEIOCTOPOKHOCTH

B oTnensHBIX cioydasx, KOTJa COTJIACHO MMEIOIIeHcs
UH(OPMAIMU YCTaHOBJIEHA BO3MOXXHOCTb BPEIHOTO
BO3/ICHCTBUS Ha 3/I0POBbE, HO HAYYHBIMU JaHHBIMHU
9TO ellle He MOATBEPIKACHO, MOTYT OBITH IPEANPHUHSTHI



BPEMEHHbIE MEphl 10 YNPABICHUIO PHUCKOM 10
MOCTYIUICHUS AalbHeie HaydHo! HHopManuy 1uis
npoBesieHNsT Oojiee IIHMPOKON OLEHKH TAKOTO pPHUCKA.
OnHako TakHe Mephl AODKHBI OBITh aIEeKBAaTHBIMH,
COpasMEpHBIMU M HE OlpaHMYMBaTh TOPIOBIIIO
OoyipIie, 9YeM OJTO HEOOXOAUMO MJI JIOCTHIKEHHS
nened  permameHTa.  JlaHHble | Mepbl  HYXKHO
HNepecMOTPEeTh B pa3yMHBI CpPOK, HCXOAs U3
XapakTepa yCTaHOBJICHHOTO PUCKA.

IIpunmun 3. 3amuTa HHTEPECOB NOTPEOUTECH.
IIumesoe 3akoHomatenscTBO EC HampaBineHo Ha
33Ty  HMHTEPECOB  IOTpeOHTeneit u Ha
HpeIOCTaBICHNE UM BO3MOKHOCTH JeTaTh
KOMIIETCHTHBIH BBIOOP B OTHOLIEHHWH ITOTPEOIISIEMBIX
IHUIIEBBIX TPOAYKTOB. IIpm 3TOM MOJDKHBI OBITH
NpEeIOTBPAIIeHBl: MOIICHHHYECKass MM OOMaHHas
MpPaKTUKa; MOAIENKA IPOJOBOIBCTBEHHBIX TOBAapOB;
mobass  WHAsg ~ TpaKTHKa,  CIHOCOOHAas  BBECTH
noTpeOuTeIs B 320y XK ICHHE.

IIpuniun 4. IlpuHOUND OpPO3pauHOCTH HACTOSILETO
Pernamenta HOJYEPKUBACT Ba)KHYIO poib
OOLIECTBEHHOCTH, HENpaBUTEIILCTBEHHBIX
opraHmzanuii, oTpacieBbix oObeamHeHuil. [lpu
pa3paboTKe, OIEHKE M IEepecMOTpe IHIIEBOTO
3aKOHOJATENBCTBA JOIDKHBI NPOBOAUTHCS OTKPBHITHIC
KOHCYNIbTAI[N c 00IIECTBEHHOCTHIO
(HemocpencTBeHHO JIMOO dYepe3 NpelCTaBHTEIbHbIC
OpraHM3alliM), 3a MCKIIOYEHHEM CIIydaeB, Korza
HEOTJI0KHOCTh BOIIPOCA HE IO3BOJIAET CIENATh 3TO.
Kpome Toro, ecmm CymecTBylOT —JOCTaTOYHbIE
OCHOBAHUSI 1T0JJ03PEBATh, YTO NMUIIEBOH MPOIYKT MK
KOPM MOXKET MPEACTaBIsITh PHCK JUIL 3I0POBBS,

TOCYyIapCTBCHHbIE OpPraHbl B  3aBUCHMOCTH  OT
XapaKkTepa, CEpbe3HOCTH M  MacmrTaboB  pHCKa
HPHHUMAIOT HaJJIeKaIHe MepBI o
nHGOpMUpPOBaHMIO HaceneHuss 00 dToM. OHH

MPEOCTABISIIOT KaK MOXHO OoJiee MOJHOE OIMCaHHe
NPOJYKTa WIN KOpMa, PHCKA, KOTOPBIH OH MOXET
HPENCTaBIATh, U MEpP, KOTOPbIe MPUHUMAIOTCS WU B
Ommkaiimee  BpeMs OyayT  TPHHATHL I
NPEIOTBPALICHNS, COKPALICHUSI WM  yCTPaHCHUS
Takoro pucka. OZHUM M3 BaXHEHIINX TpeOOBaHHUI
HPOIOBOJIBCTBeHHOTO npaBa EC sBisercs 3amper Ha
BBEJICHHE B O0OPOT OMACHBIX MHUIIEBHIX IMPOIYKTOB
(ct. 14 permamenta Ne 178/2002). [Ilumiesie
HPOJYKTHI CUUTAIOTCSI ONTACHBIMH B TOM CiIydae, eClii
OHHU BpEIHBI JJIs 3/70POBbSI M/WIIM HEHPUTOIHBI JUIS
HOTpeOJICHUs YEIOBEeKOM B MHIMy. [ TOro 4TOOBI
OIpEeNeNUTh, SBISCTCS JIM  THUIIEBOH  HPOAYKT
OIIACHBIM, YYUTBIBAIOTCS: HOPMAJBHBIC  YCIOBHS
HCIOJIb30BaHMUs TTUIIEBOTO MPOJYKTa MOTPEOUTENEM U
Ha KaXJOM JTale MPOM3BOJCTBA, INepepaboTKH H
cObITa, a TaKKe MPEJOCTABICHHAs IMOTPEOUTEINIO
uHbOpMalUs, B TOM 4YHCIE COAEpXaIascs Ha

STHKETKE WM HWHas OOBIMHO HUMeIoIascs Y
noTpeouTens OTHOCHTEIHEHO TIPeTyTIPEKACHNST
BPEIHBIX TIOCIIE/ICTBUH, CBOICTBEHHBIX
ONIPENEICHHOMY  TPOAYKTY WM  ONpPEAENICHHOMH

KaTerOPHH MPOAYKTOB. UTOOBI yCTaHOBHTBH, SBISETCS
JIM TIPOAYKT BPEIHBIM AJS 3[0POBbS, YUMTBHIBAIOTCA:
BO3MOXKHOE HEMEIJICHHOE W/WIM BPEMEHHOE W/UIH
JUINTENIbHOE BO3ACHCTBHE IHIIEBOTO MPOAYKTa Ha
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300pOBbE HE TOJNBKO IOTPEOUTEINS,
MOCIIEAYIOIIHE MIOKOJICHUS; BO3MOXKHOE
KyMYJISITHBHOE TOKCHYECKOE Bo3zeiicTBUe; ocobast
MEJIMKO-CaHUTapHass BOCIPUMMYHMBOCTD, CBSI3aHHAs C
COCTOSIHUEM  3JI0pPOBbSI  ONPENEICHHOW  TPYIIBI
MOTpeOuTelIeH, B CIIydae eciii MPOAYKT IpeHa3HaueH
JUISL 9TOH TPYIIIBI TOTPEOUTEINICH.

Ilpm pemenun Bompoca, SBISIETCS M IHIIEBON
MPOAYKT HENPHIOMHBIM ISl HOTPEOICHUS YeIOBEKOM
B IHIIY, CICAYET YYHTHIBATh, CTAI JIK 5TOT IPOIYKT
HENPUIOZIeH 11 MOTpeOJeHHs [0 HpHYHHE
3arps3HEHUs  (BHEIIHEro MIM VMEIOIIEro HHOE
MIPOHUCXOXK/ICHNE) JINOO BCIIEACTBHE THHEHHMS, IOPYH
WM  pa3loXkeHus. BaxHO oOTMeTHTh, YTO ecin
OIIaCHBIH MHIIEBOI MPOAYKT BXOIWUT B COCTAB MApTHU
TOBapOB, NPHHAUICKANMX K OJHOM M TOH ke
KaTerOpUH WM COOTBETCTBYIOIIMX OJUHAKOBOMY
OIMCAaHMIO, TO BCE M3MCNHS JAHHOW NapTUH TaKKe
NPEIOJIATA0TCs ONACHBIMH, KPOME CIIydaeB, KOTaa
JeTanbHas OLICHKA HOKaXKeT OTCYTCTBHE
JIOKa3aTeNbCTB ONACHOCTH OCTAIBHOM YacTH MapTUH.
Kpome Ttoro, mnponososbcTBeHHOe mpaBo EC
3ampemiaeT — pasMelleHWe ~ Ha  pBIHKE WM
BCKapMJIMBaHHE JKMBOTHBIX He0e30ITaCHBIMH
kopMamu. Kopma cuMTaroTCs ONMacHbIMH, €CIH OHH:
HAaHOCAT BpEA 3I0POBBIO JKHUBOTHBIX WM JIFOJICH;
JIENAOT HPOM3BOJMMBIE W3 JKMBOTHBIX IPOIYKTHI
OIIACHBIMU JUIsl MOTpeOieHus B mumyy. Bes mapTus
TaKUX KOPMOBBIX CPEICTB OyIeT NMpu3HaHAa ONAaCHOM,
ecrM B Hed oOOHapy)XeHa 4YacTb KOpPMOB, He
COOTBETCTBYIOIINX YCTAHOBJICHHBIM TpeOoBaHMSIM. B
EC 00s3aHHOCTE 1O OOECIEYEHHIO COOTBETCTBHS
MHUIIEBBIX HPOAYKTOB W KOPMOB  TpeOOBaHUSIM
IHUIIEBOTO  3aKOHOJATEJBCTBA M KOHTPONIO 32
COOJIIOZIGHNEM OSTHX TpeOOBaHHMU BO3JIOKEHa HE Ha
TOCYIapCTBEHHBIC OPraHbl, 4 Ha CAMHUX FOPHIANYECKHX
IMI] M WHAMBUAYAIBHBIX  HpeNpUHUMATeENCH,
OCYIIECTBIISIOIIMX TPOHM3BOJICTBO W  pean3aluio
NHIIEBBIX INPOAYKTOB M KOPMOB (TaK Ha3bIBAEMbIX
orneparopoB mHuieBoro OusHeca). Cpenu OCHOBHBIX
00s3aHHOCTEH  ONepaTopoB  IHUILNEBOTO  OM3Heca
permament Ne 178/2002 yka3anm Ha oOecriedeHHEe UMHU
MPOCIICKUBAEMOCTH Ha BCEX CTAIMSAX MPOU3BOJCTBA,
mepepaboOTK W COBITA THIIEBHIX TPOAYKTOB H

HO H Ha

kopMmoB. Ilom mpOCIEXMBAEMOCTBIO MOHHMAETCS
CIOCOOHOCTH HAa  BCEX JTamax IPOHM3BOJCTBA,
nepepaboTKH W CcOBITA  NPOCIHCOUTH  MCTOPHUIO

JIBIDKCHUS TMIIEBBIX MPOIAYKTOB U KOPMOB, a TaKXke
JKUBOTHBIX, CIYXAI[UX JUIA TOJYYCHUS MHUINEBBIX
MPOXYKTOB, W  JPYI'WX  BEIIECTB,  KOTOpBIE
MpeIHa3HAYCHBI WA MIPEATONATaeTCs, 41O
MpefHAa3HAYCHBI UL [epepabOTKH B  MHIIEBOM
MPOJYKTE WK KOPMOBOM CPEICTBE.

Orneparopsl MHUIIEBOTO OW3HECa JODKHBI  OBITh
CHOCO6H]>I npeaoCTaBUTh KOMICTCHTHBIM OpraHaM
HHGOPMAIIMIO O KaXIOM JIHIlE, OT KOTOPOTO OHH
MOJyYWIN TNHIIEBOW NPOAYKT, KOPMOBOE CpPEICTBO,
JKMBOTHOE, CIyXKallee [Uisl TOJyYeHHUS] ITHIIEBOrO
MPOYKTa, WK JPYro€ BEIIECTBO, & TAKKE O KAKIOM
IIHIle, KOMY OHH TIPOHM3BENN IOCTaBKy («IIar Hasa,
mar Boepen»). OrmepaTopbl OO0s3aHBI pacroyiaraTh
CHUCTEMaMHU u npoueﬂypaMM lIOKyMCHTI/IpOBaHI/lﬂ,
KOTOpBIC 00CCIICUNBAIOT BO3MOKHOCTh MPEIOCTABIIATh
COOTBETCTBYIOIIYI0 MH()OPMAIMIO  KOMIIETCHTHBIM



opraHam no ux tpeboBaHuI0. TaKKe MperycMOTPEHO,
YTO MHUIIEBBIC IPOIYKTHI HIM KOPMa, HAXOIAIIHECS B

obopore Ha Teppuropun EC, HOWKHBI OBITH
0003HAYECHBl WM MapKHPOBaHBl C  [TOMOIIBIO
HeoOXouMol  wHGOpMANUK I OOJErYeHHS

npociexxuBaeMocTH. OmepaTopsl MHUIIEBOrO OHM3Heca
OTBEYAIOT 32 0E30ITaCHOCTH HE TOJBKO ITPOM3BOIMMON
MU TIHIEeBOH mpoxykiuu. OHHM Takke B OTBETE 3a
NPOJYKIHMIO, KOTOPYIO BBO3ST M IIOCTaBISIOT Ha
peiHOK EC. B wacTHOCTH, eciii omepaTop HHIIEBOTO
Ou3HEca yCTAaHOBMJI MJIM Yy HEro €CTh JOCTaTOYHbIE
OCHOBAHHUS HoJarars, 4TO BBE3CHHBIMH,
NPON3BENICHHBIH, IepepabOTaHHbIH, W3TOTOBICHHBIN
WIM TIPOJAHHBII WM TOBap HE COOTBETCTBYET
TpeboBaHHsAM OE30IIaCHOCTH, OH HEe3aMeUIUTEIEHO
HayMHAaeT TIIPOIeCC II0 OT3BIBY JTOr0 IHIIEBOIO
INPOJYKTa C PBHIHKA HE3aBHCHMO OT TOTO, Ha KakKoi
CTaAuH peanu3auu OH Haxogurtca. Ecim mpomykT
YK€ JOIIeN 10 TOTpeOuTeNs, onepatop HHGOpMHpYET
MOKymaTeNlss O  TpHYMHAX OT3bIBA M IIpH
HEOOXOIMMOCTH OT3BIBAET TOBAp, €CIIM UHBIX Mep UL
obecriedeHHs BBICOKOTO YPOBHSI 3aIlUTHI 3J0POBBS
HEJI0CTaTOYHO.

OO0 oT3bIBe MPONYKIMH B 00s3aTENEHOM IIOpSAKE
JOJDKHBI OBITH HPOMH()OPMUPOBAHEI KOMIICTCHTHBIE
OpTaHbl, KOTOPHIE B CBOIO OYEPEb, HCXOI U3 YPOBHS
YTPO3bI, MOTYT YBEAOMUTH Apyrue rocynapcrsa EC o
BO3HHKIIEM pucke dyepe3 Cucremy OBICTpOTO
npenynpexaernsi EC (RASFF). Cucrema ObicTporo
npenynpexaennst (RASFF) cosmana B dopme cetn
Ul OmlepaTUBHOro oOMeHa uWH(opMaimed o
BO3MOXKHBIX pHCKax B paMkax numieBoro peiHka EC. B
AHHYIO0 ceTh BXOIAT 27 rocymapctB — wieHoB EC,
Wcnannus, Jluxrenmreiin u Hopeerus, EBponeiickas
Kommccrs, EBpormeiickuii opraH mo 0e30macHOCTH
mumeBblx  npoxyktoB (EFSA). OOmmit  mpuHImN
paboter RASFF 3akmrouaercs B ciiemyromem: IIpH
HOSBIICHUH HMH()OpMAllMM O pHUCKE Ui 370pOBbS
YeJoBeKa, MCXOJLIEr0 OT HMPOJYKTOB NUTAHHS WIH
KOpMOB, ee HeMeIuleHHO cooOmator Komwuccnu mno
cucteMe ObicTporo mnpenymnpexiaeHus. Kommuccus B
CBOIO OUepe/b JOJDKHA Oe30TiIaraTensHo epesaTh 3Ty
MH()OPMAIHMIO OCTANBHBIM YJIEHAM CETH. Y CTAHOBICHO
Taloke W TpaBWwiIo  oOpaTHOW  CBA3M, KOTAa
TOCyIapcTBO, NpUHSABIIEE HWHPOPMAIHIO, O0O0SI3aHO
coobumts Komuccnn 060 Bcex MpHHMMaeMbIX Ha ee
ocHoBe Mepax. Kommuccuss B cBOro odepenpb IOJDKHA
JaHHYI0 HMHQOpMAIWIO He3aMeIJIMTEIBHO IepenaTh
npyruMm  ydactHukamM RASFF. Permamentom Ne
178/2002 MPeyCMOTPEHO YUpeXJIeHHE
EBpomnetickoro oprana mo 0€30MacHOCTH IHIIEBBIX
MPOIYKTOB (Iasiee — opraH no 6e3omacHocTH). B ero
3a7a9M BXOJWUT KOHCYJIbTHPOBAHUE, a TaKKe HaydHas
U TeXHUYeckas mnojaepxka EBpomeiickoll KoMucCUH
BO BCEX OTpaciiX, KOTOpble NPSIMO HJIM KOCBEHHO
BIIUSIIOT Ha OE30MacHOCTh IHIIEBBIX IMPOIYKTOB H
kopmoB B EC. Opran mo 6e30macHOCTH BBICTYHAaeT B
KauecTBe HE3aBUCHUMOIT PEeKOMEHIaTeNbHOH
WHCTAHIINN u TeM caMbIM cozelicTByer
Oecriepe0oiiHoil paboTe BHyTpeHHETo phiHKa. OH raeT
Hay4JHbIe 3aKITIOYEHHS B CIIOPHBIX BONPOCAX, YTOOBI
opransl EBpocoro3a miaM rocyaapcTBa-uleHbl MOTJIH
NPUHATH HEOOXOAUMBIC Ui OOECIICYCHHUsT MUIIECBON
0€30IacCHOCTH pEIIeHHs. IO YIPaBICHHUIO PUCKAMU
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ucxoms u3 pakTuueckux obcrosTenscTB Aena. Opraxn
BBIHOCHT HayudHble 3aKJIIOUCHUS: MO  3ampocy
EBpomnelickoli KOMHCCHH B OTHOIICHHH JIFOOOTO
BOIIPOCA, OTHOCSILETOCS K €r0 KOMIETEHIUH, a TaKXKe
BO BCeX CIydasX, KOrja 3aKOHOJATEeNILCTBO
IIpeyCMaTpUBAET MPOBEACHHE KOHCYIbTAllUH C STHM
OpraHoM; 10 COOCTBEHHOI MHUIMATHBE B OTHOLICHUN
000T0 BOIIPOCA, OTHOCSINETOCS K €r0 KOMITETEHIIUH.
OpraH mo 6e30IacHOCTH MPENCTaBIAeT COOOH TaKke
HE3aBUCHUMBIH MCTOUYHMK MH(OPMHPOBAHUS O PHCKaX
C ILEeTbI0 YKpeIUleHHs HoBepus mnoTpebuteneid. OH
MPEOCTaBIsAET HE3aBHCHMBIE HaydHbIE O0030pBI O
0e30macHOCTH M HHBIX aclleKTax oOmed Ienu
MTUIEBOH MPOIYKIMU M KOPMOBBIX CPEJCTB, a TaKXkKe
cozmeiictByeT B HMH(MOPMHPOBAHHH OOIIECTBEHHOCTH
10 BOIIpOCcaM INUTaHWs B paMmKax nporpammsel EC B
obmactu 3apaBooxpaHeHus. EBpomeiickuii opran mo
Oe3onacHocTH MUMIEBHIX MpoaykToB (EFSA) co3nan B
ssaBape 2002 roma co mrrab-kBaptupoit B T. Ilapma,
Uranus. B ero mrate 6oee 400 corpynaukoB u 1500
BHEIIHMX  KOHCYJIBTaHTOB. 3a  BpeMs  CBOed
JeATeIBHOCTH OpraH 10 0e30IMacHOCTH IPEeXOCTaBUII
Ooiee 2000 Hay4YHbIX 3aKITIOYCHHH.?
3akononarenbctBo EC 0o 0e30macHOCTH TNPOXYKTOB
mutanus: «llaker rurueHs». «llakeToM THTHEHBD
Ha3bIBAeTCS COBOKYITHOCTh HOPMAaTHBHBIX akToB EC,
OTIPEENAIOIUX O0UIHe THTHEHNYECKHe TPeOOBaHMS K
MUIIEBON MPOIYKIUH, TPOU3BOIUMON JTHO0 BBO3UMOM
B EC. Baxueilmmmu nOoKyMEeHTaMH, BXOASIIUMH B
JAaHHBIA TaKeT, sSBisgroTcs: Permament Ne 852/2004
EBpomnelickoro mnapiamenta u CoBera O TUTUEHE
mumeBod  npoxykuuy; Permament Ne  853/2004
EBpomnetickoro mapnamenta u CoBera 00 0COOBIX
MpaBHJIaX THUTHEHBl M HPOAYKTOB YKUBOTHOTO
TIPOUCXOXKICHHUS; Permament Ne 854/2004
EBpomnetickoro mapnamenta u CoBera 00 0COOBIX
MIPaBHJIaX OPTaHU3alud  O(UIMATBHOTO  KOHTPOJIST
HPOJYKTOB ’KHBOTHOTO HPOUCXOXKICHHS;
Permament Ne 882/2004 EBpomnelickoro mapiamMeHTa u
CoBeta 00 0COOBIX TpaBHIIAX IPOBEPKH COOIIOICHHUS
3aKOHOJATENbCTBA O MUIIEBHIX MPOAYKTaX M KOpMax
JUISL JKWBOTHBIX, OXpaHE 3I0POBbsI U OJIArONONydHH
KUBOTHBIX. JlaHHBIE perIaMeHTHI pa3paboTaHbl B
pasButHe permamenta Ne 178/2002 u OXBaThIBalOT
MOYTH BCE BOMPOCHI  OE30MACHOCTH  IMHIIEBOH
NPOJAYKIMH MO BCEl LEmoyke ee MpPOU3BOJCTBA U
peanmsamun. OHH  00ECHEYMBAIOT  HEOOXOIUMOE
HOPMaTHUBHOE pEryJHpOBaHHE, KOTOPOE IO3BOJISIET
BBICTPOUTh CHUCTEMY IHIIEBOM 0e30IacHOCTH IO
MPHHIHITY «OT GepMbl K crory» (from farm to fork),
O3HAUAIONIMI TOAXOA, NMPU KOTOPOM TapaHTHUPYETCs
MIPO3PavHOCTh U NPOCIEKUBAEMOCT IO BCEH JMHHUN

MIPOU3BOJCTBA MUIIEBOM MPOAYKIMU, — OT IIOCTaBKH
MPOJOBOJILCTBEHHOIO  CBIpbSl 10  pean3aluu
IPOLYKTOB THTAHUS KOHEYHOMY IOTPEOHUTEINIO.

Permament Ne 852/2004 ycraHaBimMBaeT —oOmue
IpaBujla 10 TUTHCHE MNUIICBBIX MNPOAYKTOB IJIA
YYaCTHUKOB XO3SIMCTBEHHOH MESTENBHOCTH B cdepe
TTUIIEBBIX MIPOJYKTOB (opranmzanmit u
HHIIBHTYaTbHBIX IIpeAnpHHUMATENEH,
OCYIIECTBIIIONINX IPOU3BOJICTBO U  PEATN3aIUI0
IUIIEBBIX IPOAYKTOB). OTOT perjlaMeHT TaKke

2 EFSA: OdurmanbHsiit caiit - http://www.efsa.europa.eu



oInpezensieT TaBHbIE OOS3aHHOCTH OpraHM3aluil u
IpeANnpUHUMaTeNnei (0nepaTopoB MUIEBOTO OM3HECA)
B chepe THIHEHBl IHIIEBBIX POIYKTOB, CO3IACT
OCHOBBI 11 OOMEHa HAMIy4IIed NPaKTUKOW MEXIY
HUMH W CTaBUT IAaHHBIH IIpoOIlecC IOA KOHTPOIb
EBpomnetlickoro oprana mo 0€30IaCHOCTH HHIIEBON
npoaykuuu. PerimamenTt coctout u3 18 crareit u
npunoxenuid I u II. B npunoxenun I ycraHoBieHBI
MpaBuIIa, IPUMEHsIEMbIE K IEPBUYHOMY IIPOU3BOACTBY
NPOAYKUKH, B puiiokeHuu 11 — oOmue TpeGoBanms,
NpUMEeHsAeMble KO BCEM OIepaTopaM IHIIEBOIO
6usHeca, 3a HCKITIOUEHUEM HEPBUIHOTO
npom3BoacTBa. Permament No 852/2004 3amenwm
JupexruBy 93/43/EQC, peryaupoBaBIyIO
OTHOIICHNUS B c(epe TUTUEHBI MTUIIEBEIX IIPOAYKTOB B
EC panee. CoOOTBETCTBEHHO OTMEHEHBI  BCe
HallMOHAIbHbIE HOPMATHBHBIC aKTHI, KOTOPHIE OBLIM
OPUHATHL C LENbI0 BBINONHEHUS €€ MOJIOKESHHUH.
IIpuuem, [lupextuBa — THUI 3aKOHOJATEIBHOIO AKTa
EC, xoTopeiii B oOTIMYHE OT perjiaMeHTa MiIH
MOCTAQHOBJICHUSI,  SBILIIOIIUXCS ~ MHCTPYMEHTaMU
HPSIMOTO JEHCTBUSI, BBOJHUTCS Yepe3 HAIMOHAIBHOE
3aKOHOJATENILCTBO U TPeOyeT, 4YToOBI rocyiapcTBa —
wiedsl EC B omnpeneneHHBI CPOK NPUHSIN MEpBI,
HaIlpaBJICHHBIE HA MOCTIDKCHHE YKa3aHHBIX B Hel
nenei. PermameHT ycraHaBiauBaeT o0Imue mpaBmiia 1o
TUTHEHE IHUIIEBBIX MPOAYKTOB IJIsI OIEpaTopoB
MHIIEBOr0 OM3HECA MCXOIS W3 CIEAYIONIMX 0a30BBIX
npuHImoB:  OCHOBHas ~ OTBETCTBEHHOCTH  3a
0€30MacHOCTh NHUILEBBIX HPOJIYKTOB BO3JIaraercsi Ha
caMHUX OIepaTopoB TNHIIEBOro Om3Heca. IlumeByio
6e30MacHOCTh HEOOXOAMMO O00ecreuuBaTh IO BCeH
NUIOIEBOM  I[emM,  HadWHas  C  HEePBHYHOTO
MPON3BOJICTBA.

Jlnst IpOyKTOB, KOTOpPBIE HE MOTYT XPAaHUTHCS IIPU
TeMIepaType OKpY)KalomeH Cpembl, B OCOOEHHOCTH
JUIL 3aMOPOKCHHBIX, BaKHO IIOJJEPKMBATH L€
XOJIOOWIBHOTO XpaHeHus. OOs3aTenbHOE BBEICHHE
npouenyp, OcHoBaHHbIX Ha mnpuHuunax HACCP,
Hapsiy ¢ IpYMEHEHHEM HaJJIexalleil THrHeHnYecKoi
NPaKTUKH  JOJDKHO  YCWJIMTh  OTBETCTBEHHOCTh
orepaTopoB mmIIeBOro OumsHeca. PykoBoacTBa mo
HaJJeXalel TUrMeHu4YecKoM MpPaKTUKe, KOTOphIe
IOJDKHBI  OBITH pa3paboTaHbl Ha  HAIMOHAJIHHOM
YPOBHE M YpOBHE COOOIIECTBA, SIBISIOTCS BaXKHBIM
HHCTPYMEHTOM,  4TOOBI ~ IIOMOYb  OIlepaTropam
MHIIEBOr0 OW3HECa Ha BCEX CTAqUSAX MHIIEBOH LIEMH
JOOUTHCSI COOTBETCTBUSI TIPABUJIAM MTHIIIEBON THTHEHBI
n mnpumensats upuHimnsl HACCP.  HeoGxonumo
YCTAaHOBUTH  MHKPOOWOJOTHYECKHE KPUTEpHUH U
TpeOOBaHMs 110 KOHTPOJIIO TEMIEPATYPhl, OCHOBAHHBIE
Ha Hay4HOH oreHke pucka. Heo6xoanmo obecmeunTs,
9TOOBl  MIMIOPTHPYEMBIE  IHUIIEBEIE  IPOMYKTHI
COOTBETCTBOBAIM MO MEHBIICH Mepe TaKoMmy ke
TMTUEHUYECKOMY cTanaapry, Kak IMUIIICBBIC
IIPOYKTHI, IIPOU3BEIEHHBIE B EC, UIIH
SKBUBAJIEHTHOMY cTaHAapTy. Cucrema ynpaBleHH
6€301acHOCTEI0 TTUIIEBBIX MIPOJYKTOB
HACCP (Hazard Analysis and Critical Control Points)
NpU3BaHa OOECIEYUTh KOHTPOIb B 000 TOUKe
mporecca TPOM3BOACTBA, XPaHEHUS M pean3aluu
NPOAYKLMH, T1I€ MOTYT BO3HHUKHYTh omacHocTu. [Ipu
3TOM 0c000€ BHHMaHHE OOpaIleHO Ha KPUTHUYECKHE
KOHTPOJIBHBIE TOYKHU, B KOTOPBIX PUCKU, CBA3AaHHBLIC C
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yHOTpeOJIEHHEM MHMIIEBBIX IPOIYKTOB, MOTYT OBITH
NPEJOTBPAICHBI, YCTPAHEHBI WJIM CHIKCHBL PpsJ
WCKIIOYEHUH u3 cdepsl neicTBus peryiameHTa Ne
852/2004. B wacTHOCTH, OH HE JOIDKEH MPHUMEHSTHCS

K NEPBUIHOMY IIpONU3BOACTBY JJIs JIMYHOI'O
JAOMalIHETO HUCIIOJIb30BAHUA JAOMallHEMY
NPUTOTOBJICHUIO, 06pa60TKe U XpaHCHUIO MUIIECBBIX

OPpOAYKTOB MJid JIMYHOI'O HOTp€6J'I€HI/I$[; HpﬂMOfI
TIOCTaBKE€ MAJIBIX KOJHUYECTB IEPBUYHBIX IPOAYKTOB

MIPOU3BOJUTENIEM KOHEUHOMY MOTPEOUTEN0 HIH B
MECTHbIE  NpPEANPHUATHS  PO3HUYHOH  TOPTOBIH,
CHa0XaroIIHe HETIOCPEACTBEHHO KOHEYHOTO

notpedurens, n apyromy. K mociemnei kareropun
MIPOAYKTOB Ha MPAaKTUKE OTHOCST, HAIIPUMEP, CHIPHE

(oBomm, QPYKTB, CHIPOE  MOJOKO), KOTOpOE
peanmm3yercsi  (GepMepcKMMH  XO3SHCTBAaMM  WIIH
MECTHBIMH  PBIHKAMH, MECTHBIMH  MarasmHaMu
PO3HMYHOM  TOProOBIM AJAs  NPSAMOM  IPOAAXKHU
KOHEYHOMY MOTpeOUTEITI0 i MECTHBIM

opranu3zanusM. Kpome Toro, k 3TOil KaTeropuu Takxke
OTHOCST JUKOPACTYIINE MPOIYKTHI, TAKHE KaK I'PHOBI
WU SATOIBI, KOTOpBIE COOMPAIOT YacTHBIE JHIA JUIs
peanu3anuy KOHEYHOMY NOTPEOUTEITI0 MIIN B MECTHEIE
00BEKTHl PO3HUYHON TOPTOBIIM IJISI IPSIMOH IPOTaXU
MOTpeduTeNIsIM WITH MECTHBIM pecTopaHaMm.
Permamentrom Ne 852/2004 mnpemycMoTpeHO, dTO
rocynapctBa — uiaeHsl EC MOTyT HONOTHHUTENBEHO
PacHIUpUTh MOHITHE «MaJloe KOJIMIECTBO» M BBECTH B
HalMOHAJIbHOE 3aKOHOJIATEIIHCTBO HpaBuIa,
HEOOXOIUMBIE IUIsI OOECIeYeHHs] TrapaHTHPOBAaHHOW
0€30MacCHOCTH NHIIEBBIX HPOIYKTOB (B OCHOBE
MoJX0/a JOJDKHA JIeKaTh OLCHKAa pHCKa). BakHbIM
(haxTOpOM JUISI TPABIIIBHOW PeaTi3aIiiii HOPMAaTHBHO-
MPaBOBBIX AKTOB W  HCKIIOYEHHS  Pa3INIHBIX
KOH()IMKTHBIX CHTyanui (0 KOTOPHIX YK€ TOBOPHIIOCH
BBIIIE) SIBISIETCS €MHOE MX TOJKOBAaHWE, HOHUMAaHHE.
B cBa3u ¢ stum TepmuHonorun Permamenra Ne
852/2004 yneneno mpoctatoyHoe BHUMaHUe. B myHKTe
1 crateu 2 Permamenta Ne 852/2004 mnpuBeneHo
ompezenenue coipbs (primary products). Tak, ceipbe
3TO MNPOAYKTHl TEPBUYHOTO  IPOM3BOJCTBA,
BKJTIOYasl TIPOAYKTHI PACTCHUEBOJCTBA, CKOTOBOJICTBA,
OXOTBI W pbIOOmOBCTBA. K CBIpBIO  OTHOCATCS:
MIPOJIYKTHl PACTHTEIBHOTO MPOUCXOXKACHMS, T. €.
3epHO, (PYKTHI, OBOINHM, TPaBBl, T'PUOBI; MPOTYKTHI
JKMBOTHOTO TIPOMCXOXICHUS, T. €. sila, CbIpoe
MOJIOKO, ~ MeJ, pblOHas  TPOIYKLHUS,  IKUBBIE
JIBYCTBOpYATBIE MOJUTIOCKH; MPOAYKTHI, COOpaHHEIC B
IUKOW cpee  pacTUTENBHOTO WM  YKUBOTHOTO
MPOUCXOXKJCHUS, T. €. TpUOBI, STOABI, YIUTKH.
Ompenenenusi, ycranosineHHbIe B pernmamente (EC) Ne
178/2002, TaKkxke MO/IIeKaT MPaBUJILHOMY
npuMeHeHHo.  Tak, oOmpeneneHne  MEpBHYHOTO
IPOM3BOACTBA colepkUTcs B cratbe 3 (17) manHoro
periamMeHTa. DTOT TEPMHH O3Ha4YaeT HPOU3BOACTBO,
Pa3BCACHUE UJIN BbIpAlllMBAHUE C]:IpbeBOﬁ npoaAyKIHUH,
BKJIIOYasi yOOpKY ypokasi, IPOM3BOACTBO MOJIOKA H
pa3BeIeHHe CeIbCKOXO03SHCTBEHHBIX JKUBOTHBIX JI0 UX
y6ost u 1. 1. [IpaBuina, mpuMeHsieMble K IIEPBUIHOMY
MIPOM3BOJICTBY, yCTaHOBIEHBI B myHKTe I (1) wactm
«Ay npunoxenns | permamenta Ne 852/2004. Ceipbe
MOXeT OBITh TIepepaboTaHo B GepMEPCKOM XO3SIHCTRE.
[TonoOHBIE OmepalMu HE OTHOCATCS K IEPBUYHOMY
HPOM3BO/ICTBY, ClIe/I0BaTeIbHO, JIOJKHBI



COOTBETCTBOBATh TPEOOBAHMSIM K T'MTHEHE MHIIEBBIX
npoaykroB npuinoxenus Il permamenta Ne 852/2004,

a B  OTHOWCHUHM  MNPOAYKTOB  JKMBOTHOTO
NpoHCXOoXKIeHuss — permameHta Ne 853/2004. B
PYKOBOICTBE 10 INPUMEHEHHIO  OIpPEIeNICHHBIX

nonoxkenuid permamenta (EC) Ne 852/2004 mo
TUTHEHe MHIIEBBIX NPOXYKTOB yKa3aHO, YTO €CIH B
OPWIOKEHHSAX K PErJlaMeHTy  HCIOJb3YeTCs
TEPMUHOJIOTHS «€CTH HEOOXOIUMO», «ECIU YMECTHO»,
«aeKBAaTHBII» MM «I0CTaTOYHBIN», TO OpPraHH3aIHs,
y4JacTBYIOIas B MUIIEBOH IETIH, MOXKET caMa pellaTh,
SBJAETCSA T TpeOOBaHUE HEOOXOIUMBIM, YMECTHBIM,
aIeKBaTHBIM WM JIOCTaTOYHBIM JUISL JIOCTHIKEHHS
neneir Permamenta (EC) Ne 852/2004. Ha ocHOBaHUH
nyHkra 2 cratem 6 Permamenta Ne 852/2004
YCTaHOBJIEHO TpeboBaHHe 0 perucTpanuu
KOMIIETCHTHBIM OPTraHOM OOBEKTOB IPOU3BOICTBA,
nepepaboTKH WM peain3alii, KOTOPBIE HaXOIATCS
MOA KOHTPOJEM OIEpaTopoB IHINEBOro OmM3Heca.
BaxHO mNOAYEpKHYTH, YTO pedb HAET HMEHHO O
perucTpany  OOBEKTOB  (Mara3uHOB,  JIMHHUH
NPOU3BOJACTB M T. I.), a HE CaMUX OIEPaTopoB
nunieBoro OusHeca (T. €. IOPUAMYECKHMX JIMI U
npeanpunumareneif). Llens perucrpanuu - momxyduTsh
HEOOXO0IMMYI0 HH(OPMALIUIO O TaHHBIX 00BEKTaX IS
MPOBEICHUS ux oUIMaIBEHOTO KOHTPOJIS
KOMIIETeHTHBIMH OpPTaHaMHU TOCYAapCTB-UICHOB.
KommerenTHbIE OpraHbl TOCYyJapCTB-UIE€HOB BBOJST
COOTBETCTBYIOIIME MPOLEIYPhl MNOAAYM 3asBKH Ha
perucTpauo 00BEKTOB, KOHTPOJIMPYEMBIX
olepaTopaMH IHUIIEBOro OH3Heca (3TO OIpeneseHO
cratbeil 31 permamenrta Ne 882/2004). YcranoBineHo,
Y9TO PErUCTpaIMs JOJDKHA OBITH IPOCTON MPOLETypOH,
Ipyd KOTOPOH B KOMIIETEHTHBIH OpraH cooOmiaercs
IMImb axpec oObekTa W BUX AesTensHocTH. Ecmm
Takas THQOPMAIHS y)Ke UMEeTCs] B MHBIX HCTOYHHKAX
(perucTpanust B 9KOJOTHYECKUX, BETEPHHAPHBIX WIN
WHBIX aJMHUHHCTPATHBHBIX ILENAX), TO OHAa MOXET
NPUMEHATBCS M B LEISIX OOECIeYeHUs] TUTHEHBI
MHUIIEBBIX TPOAYKTOB. B oTinmume oT mpouenypst
perucTpanuy, ono0peHne OO0BEKTa, HaXOAAIIErocs
MOJ KOHTPOJIEM OIlepaTopa IHMINEBOTO Om3Heca,
npeoaraeT MOCemIeHne 3TOTO 00BeKTa
KOMIIETEHTHBIMH OPTaHAM{ CTPaHbBI-yJaCTHHIBI W €T0
onoOpeHwe 10 Hadana QyHKIIMOHUPOBAHUS O0BEKTA.
IMpouenypa onoOpeHHs IpemxycMaTpuBaeTcs UL
00BEKTOB MPOM3BOJICTBA, IIEPEePabOTKN U pean3aluu
MHUIIEBOH HPOJYKIHUU >KUBOTHOTO HPOUCXOXKICHHS,
TMTHeHNYeCcKue TpeOOoBaHUS K KOTOPOH OIpeeeHbI
permamenTom  Ne  853/2004. Kaxkmm  oOpazom
OIIPENENUTh, HAPHMep, Hy>KHA JIH PETHCTPALS HIN
onobpenne miust 00BEKTa PO3HHYHONW TOPrOBIM —
MSICHOH JaBKH? B COOTBETCTBHU € IIyHKTOM 2 CTaThu
6 Pernmamenta Ne 852/2004 omepaTop mHIIEBOrO
Ou3Heca  JIOJDKEH  3aperucTpUpOBaTh  KaXKABIH
HaXOMSIIMICA  TMOJ  €ro  KOHTPOJeM  OOBEKT
IPOU3BOICTBA, MepepabOTKH M peaan3alii MUIIEeBOil
nponyknuu. To ecTh, MsCHas JIaBKa JOJDKHA IPOUTH
npouenypy perucrpanuu. Yto Kacaercss 0J00peHWUs,
TO cormacHo NyHKTy 3 cratbu 6 Permamenra Ne
852/2004 oHO TpebyeTcs, €CNM 3TO MPETYCMOTPEHO
perinamentoM Ne 853/2004 B OTHOIICHHM NMPOIYKTOB
KUBOTHOTO NPOUCXOKICHUA. Ho JlaHHblﬁ PErIaMEHT
no oOmeMy INpaBHIy HE pacHpoCTpaHSEeT CBOE
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JeiicTBHe Ha OOBEKTHI PO3HUYHOM TOPromimu (retail
establishments). CiemoBareapHO, MSCHas JlaBKa, B
KOTOPOM MSICO M MSCHBIE MPOIYKTHI PEalU3yIOTCs
HAaCeJCHUIO (TO eCTh KOHEYHBIM IMOTpPEeOUTENIM), HE
MIOJVIXHT Tpouexype omobOpenms. Bmecte ¢ Tem
mumeBoe  3akoHomarenbctBo  EC mo3Boister
rocynapcTBaM-wieHaM BBOJIUTH pouenypy
0JI00peHHsT UHEIX OOBEKTOB, IUISI KOTOPHIX COTJIACHO
pernamentam Ne 852/2004 u 853/2004 omobpenue He

TpedyeTcs.
[lynktom 1 cratem 5 Permamenta No 852/2004
YCTaHOBJIEHAa  OO0S3aTEeNbHOCTh  JUIL  ONEPaTOpOB

numieBoro OwsHeca cucreMbl Ha ocHoBe HACCP,
KoTOpas Oasmpyercsi Ha NPHHIMIAX W IPOLENypax,
MPHU3BAHHBIX 00ECHEYUTh OE30MacCHOCTh IHIIEBOH
npoxykiuu. B ocHoBomonaratomem permamente Ne
178/2002 mpuHIMITEI, HA KOTOPBIX CTPOHTCS 3Ta
chucTemMa, MpsMO He ykaszaHel. OmHako B HeM
ONpEIEeNeH0 Ba)XHOE YCIOBHE [UIl TOJHOLCHHOU
peanmu3anuy JaHHOW CHUCTEMBI, 2 HIMEHHO: 3aKperieHa
o0s3aTenbHAs Ha BCEX CTaAWsIX IPOU3BOICTBA,
nepepaboTKH U COBITA MPOCICKHUBAEMOCTh MHUIIEBBIX
MIPOJIYKTOB WJIM BEUIECTB, KOTOPHIE IpeqHa3HaYCHBI
(W mpenmonaraeTcs, YTO OHU TpeJHA3HAYEHBI) UL
nepepaboOTK B MHUIIEBOH mpoaykT [IpuHOwmIeD
HACCP ompenenenst B pernamente Ne 852/2004.

K vum otHocsatcs: IlpoBeneHue aHanu3a OMACHBIX
¢axTopoB. OnpeneneHne KPUTHUECKUX KOHTPOJBHBIX
touyek (KKT). YcTaHOBIEeHHE KPUTHYECKHX HPEIENIOB

s kaxgon KKT.  VYcraHoeiaenue —mponenyp
monutopuara KKT. Pa3paboTka KOppEeKTHPYIOIINX
JeUcTBUHA.  YCTaHOBIEHHME IIPOLEAYp IPOBEPKH

(Bepudukarym). YCTaHOBICHHE TPOLENyp YydeTa MU
BeZIeHUs ToKyMeHTanuu. COriiacHO MyHKTY 4 cTaTbu 5
Permamenra Ne 852/2004 omepaTopsl NHIIEBOTO
Ou3Heca [OJDKHBL  TPENOCTaBUTh KOMIICTCHTHBIM
opraHaM TOJTBEp)KIEHHE TOr0, YTO B OpPTaHH3aIMH
BHEJpEHa CHCTEMa, OCHOBaHHAas Ha MPUHIMIIAX
HACCP; obecnieunth CBOEBPEMEHHOE OOHOBIICHHE

JOKyMEHTOB, B KOTOPBIX OITUCHIBAIOTCS
pa3paboTaHHbIe JIsI (YHKIMOHHPOBAHHS CHUCTEMBI
HACCP  mpouemypsl;  COXpaHATH BCE€  HHBIE

JOKYMEHTBl M 3allNCH B TEYCHHE YCTAHOBJIEHHOTO
cpoka. Kpome toro, perimament Ne 852/2004 roBopur
o rubkoctu cuctemsl HACCP. VYcraHoBiaeHo, 4TO
TpeOoBaHMsI JTOW CHCTEMBI JOJDKHBI OOECIeUUTh
HEOOXOJUMYIO0 THOKOCTb, YTOOBI IPUMEHSTBCI K
MOOBIM CHUTyalUsM, B TOM 4YHCI€ W K MaJOMy
OuszHecy. B wacTHOCTH, B OTHOLICHMH XpaHEHUS
nokymeHToB mo peamm3anun HACCP cyOwnexramn
MaJIoro MpeIIPHHUMATENHCTBA ONPENENIeHO, YTO 3TO
TpeOoBaHMEe HE NOJDKHO BO3JAraTh Ha Mablii OHM3HEC
HeoOocHoBaHHbIE 3aTpaThl. Metononorust HACCP ne
TpeOyeT OT OpraHu3aluii, y4acTBYIOIIMX B MHIIEBON
LeMH, COOTBETCTBHS NpaBWIaM WIM TNPUMECHEHUS
OpoLeayp, KOTOpble HE MOAXOAAT WIH  He
aIanTHPOBaHBl K HX JEATEIBHOCTH, M IO3BOJISIET
MIPOJIOJDKATh HCIIONB30BAaTh TPAJUIMOHHBIC METOJIBI
MIPOM3BOJICTBA, O KOTOPHIX pedpb IIIa BEIIE. Takxke
MPU3HAETCS,, YTO JUIA MPOU3BOACTBA OTHENIBHBIX
MUIIEBBIX  IPOAYKTOB HEBO3MOXKHO  OINPEAEIUTH
KPUTHYECKHE KOHTPOJbHBIE TOUKH. B Takux ciydasx
HaJUIexalas rurueHndeckas npaktuka (GHP) moxer
3ameHuTs MoHUTOpUHT KKT. EBpomnelickas komuccus



oITyOIMKOBaIa PYKOBOJICTBO, pasbscHsIONIEe
OCHOBHbIE BO3MOXKHOCTH THOKOCTM B OTHOLICHHH
BHEJIPEHUS 110J01 (914%50) HACCP.2 CornacHo
Permamenty Ne  852/2004 mpemycmarpuBaeTcs
pa3paboTKa Ha HAaMOHAIFHOM YpPOBHE M Ha ypOBHE
coo01mecTBa PYKOBOJICTB o HaJyIeXamen
TUTHEHWYECKOH TpakTHKe W 10 IPUMEHEHHIO
npuniunos HACCP, koTopble JOKHBI IIOMOYb
OpeanpuaTdsiM  BHeapuTh npouexypsl HACCP,
a/laliTHPOBAHHBIE K OCOOEHHOCTSIM HX HPOU3BOACTBA.
JlanHbIe PYKOBOJCTBA MOTyT MPUMEHATHCS
orepaTopaMu MUINEBOro Ou3Heca Ha J0OPOBOIBHOM
ocHoBe. CiemyeT OTMETHTh, 4TO 00s3aTelbHOE
HCIIOIb30BaHUE CHCTEMBI, OCHOBAaHHOM Ha MPUHIUIIAX
HACCP, HE 3aMeHseT odurmanbHBII
TOCYIapCTBEHHBII HAJ30p, a SBISICTCS OCHOBOM JUIS
MPOM3BOACTBEHHOTO  KOHTPOJS  (CAMOKOHTPOJIA).
Oco0yto ponb cpenn HopMaTuBHBIX akToB EC B chepe
MHIIEBON 0€30MacHOCTH 3aHMMAIOT TAaK Ha3bIBacMbIe
PernamenTs! opUIHANTEHOTO KOHTPOJIS: periiaMeHT Ne
882/2004 Espomeiickoro mapiaamenta u CoBera 00
odunmanbHEIX ~ TpPOBepKax MO  COOJIOACHUIO
3aKOHOJIATENILCTBA O NMUILIEBEIX MPOAYKTaX M KOpMax,
HpaBWIaX MO 3T0POBBIO M COAEPIKAHHIO JKUBOTHBIX U
permament Ne 854/2004 Eppormeiickoro mapiamMeHTa 1
CoBera 00 0coOBIX TMpaBWIaX  OpPraHU3AIHUU
ouIManbHOr0 KOHTPOISI HPOAYKTOB SKHBOTHOTO
npoucxoxaeHus. Permament Ne 882/2004 smisercs
OCHOBOIIONIAraoIMM JOKYMEHTOM B chepe KOHTPOII,
UM YUPEKHACTCS OCHOBAa  JUIA CO3/1aHus
HalMOHAIBHBIX CHCTEM KOHTPOJIS, KOTOPBIE YIIydIlaT
KauecTBO KOHTPOJII H, CIIEOBAaTeNIbHO, IIOBBICAT
YPOBHH 0€30ITaCHOCTH IMHIIEBBIX MPOIYKTOB BO BCEM
EBpomeiickom coroze. Permament Ne 854/2004 HOCHT
Gouee CHEHaNTN3UPOBAHHBII XapakTep -
yCTaHaBIMBaeT o0coOble  TpaBWiIa  OPraHH3AINN
oumanTbHOro KOHTPOIS 32 MPOMYKIHEH KHBOTHOTO
HNPOUCXOXJCHHS,  PacHpOCTpaHsAeTcsl  JHIIb B
OTHOIICHUHM JESITENPHOCTH M JIMI, K KOTOPBIM
npumensetcs pernameHT EC 853/2004. Pernament EC
853/2004 ycranaBiamMBaeT 0cOObIe IpaBUiia IO TUTHEHE
MUIIEBBIX TIPOAYKTOB JKHBOTHOTO ITPOUCXOXKICHHS.
OTH mpaBuiia JOMONHAIOT mpaBwia pernamenta (EC)
Ne 852/2004 u mpuMeHSIOTCS K HEOOpaOOTaHHBIM H

00paboTaHHBIM MIPOAYKTaM JKUBOTHOTO
npoucxoxaeHus.  JlelcTBUS ~— periameHTa — He
pactpoCTpaHsIOTCS HAa  PO3HUYHBIX  TOPTOBLEB.

Pernmament Ne 882/2004 ycraHaBnmBaeT, 4TO CTPaHbI
— yuactHusl EC 10omKHEI 00eciednTh COOII0IeHHE
TpeGoBaHMit MHIIIEBOTO 3aKOHO/IATENbCTBA
IODUIMYECKUMH  JIMIAaMH W MHIUBUIYaJbHBIMH
HpEINPUHAMATEIISIMH, OCYIECTBISIOIIAMHA
JeATENBHOCTh B cepe muiieBoro ousneca. J{ns sToi
HeMd UM HEoOXOIUMO OpraHW30BaThb CHUCTEMY
ourmanbaoro koHTpois. IIpu 3TOM OdUIMANBbHBII
KOHTPOJIb ~ O3Ha4yaeT Jo0ylo (GopMy KOHTPOI,
KOTOpBIN MPOBOIUT KOMIIETEHTHBIH opraH nubo EC.
Kax npaBuio, oQUIHANBHBII KOHTPOJIb OpPraHU30BaH
B COOTBETCTBHH  CO  CICHU(UKOH  KaxaOro
rocyaapcrea. BoO  MHOTHX — cTpaHax-y4acTHHLAX
KOHTPOJIb PACIPENeIACTCs. MEKAY LEHTPAIbHBIMUA U

®http://ec.europa.eu/food/food/biosafety/hygienelegislation/g
uidance_doc_haccp_en
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MECTHBIMH BJIaCTSIMH, HO B 3TOM CJydae, COTJIACHO
MOJIOXKEHUSIM PeriaMeHTa, JOJDKHA OBITh oOeclieueHa
a¢dexTrBHasS U JEHCTBEHHAs KOOPIMHALUS MEXKIY
BCEMH KOMIICTCHTHBIMH OpraHaM{ BJIACTH, KOTOpBIC

3a7eHCTBOBaHEl B  NPOBEACHHH  O(UIMAILHOTO
KOHTPOJISL.
Tak, 3akoH O  MHUIIEBBIX  HOPOAYKTaX H

MOTPEOUTENILCKUX ToBapax ['epMaHmu ObLT NMpUBEIEH
B COOTBEICTBHE C  TpeOOBaHWAMH  IHIIEBOTO
3akoHoxarenscTBa EC. B cBa3u ¢ Tem, uro ['epmanus
AJIMUHHCTPATUBHO COCTOMT W3 16 NpOBUHLUWH, I
KaXJ0i OBUTH yCTaHOBIEHBI METOABI O(UIMAIBLHOTO
KOHTPOJSI 3a THMIIEBOM TpOAyKmued (C yderoM
PYKOBOJSIIMX TOKYMEHTOB, BhITaHHBIX DeneparbHbIM

MUHHUCTEPCTBOM IIPOIOBOJIBCTBHS, CEJILCKOT0
XO3sICTBa W 3alUTHl IIpaB MOTpeOuTenei), a cam
KOHTPOJIb OCYIIECTBIAETCS MECTHBIMHU
aJMUHHCTPATUBHBIMH OpTaHaMH. Bunet

odummansHOro KOHTpOJs. Permament Ne 882/2004
yKa3bIBaeT HA HECKOJBKO METOAUK OCYIIECTBICHHUS
ounmanbHOr0 KOHTpOJsL. B wactHOCTH, ycTaHOBIEHA
BO3MOXKHOCTh HPOBE/ICHUS PEBU3HOHHBIX (routine
surveillance checks) n 6onee HHTEHCHBHBIX IIPOBEPOK,
TaKMX  Kak  HWHCHEKTHpoBaHue  (inspections),
Bepudukarms  (verifications), ayaut  (audits),
MOHHUTOPHHT, B3ATHE NP0 1 uX aHanu3 (sampling and
the testing of samples). MHcnektupoBanne O3Ha4aeT
HCCIENOBaHNE  TNPOAYKTOB  IHUTaHHSA,  KOPMOB,
3II0POBbSI JKUBOTHBIX M MPABHJ WX COJEpP)KaHUSI C
LEeTbl0 MPOBEPKM HA COOTBETCTBHE TPEOOBAHUIM
ITHIIEBOTO 3aKOHOJIATEIIbCTBA. Bepudukanms
O3HauaeT MpPOBEPKYy IyTeM  HCCICJOBaHUS U
pacCMOTpEHHs  COOTBETCTBYIOIIMX  JIOKA3aTENbCTB
BBHITIOJTHEHUST  OTIPENICNICHHBIX TpeOoBaHWi. AyauT
O3HAuaeT  CHCTEMAaTHYecKoe W HEe3aBHCHMOE
HCCIIE0BAHNE, NMEIOIIee CBOEH LENbI0 YCTAHOBICHHE
COOTBETCTBHUSA JEMCTBUH M CBA3AHHBIX C HHUMU
pe3yJabTaTOB 3aIUIAHUPOBAHHBIM MEpPOIPUSTHSAM, a
Taoke  9(G(PEKTUBHOCTH 3THX  MEPONpPUSITHH U
COOTBETCTBHUSI MX JIOCTH)KEHHUIO Iieneil. MOHHMTOpHHT
O3HAYaeT OCYIIECTBICHNUE 3aIUIAHUPOBAHHOTO pAza
HAOJIONEHUH M W3MEPEHHH C IeNbl0 MONTyYeHHS
vHpOpPMAH 00 WX COOTBETCTBHH TPeOOBaHUIM
MUIIEBOTO 3aKOHOMATENbCTBA. B3aTne mpo6 o3Havaer
B3ATHE IHUIIEBOTO IPOIYKTa, KOPMa WM IPYTroro
BEIIeCTBAa (B TOM YHCJIE M3 OKpYXAaIOIIeH cpenbl),
OTHOCSIIErocss K MPOW3BOJACTBY, HepepaboTke U
peanusamuy, ¢ LEeJbI0 UX MPOBEPKU IPU IMOMOIIN
aHalM3a Ha COOTBETCTBHE TPEOOBAHUSIM MHILEBOTO
3aKOHOJIATEIbCTBA. PermameHTHI KOHTPOJIS
MPEIOCTABISIIOT ~ TOCYAApCTBaM-WIeHaM  CBOOOIY
JIeHCTBUI B NPUHATUU pEIIEHUI IO TMOBOAY TOTO,
KakoH CIIy)KeOHBI IepCOHAN  SIBISIETCS ~ CaMbIM
HOJIXOS UM IS IIPOBEICHUS peBu3ui,
MHCIICKTUPOBAaHUSA MNPEeNUpUSITUH W JOPYyrHMX BHIOB
MpOBEpPOK. BaKHO OTMETUTH, YTO A HaJUIekKaleh

peannzanu BCEX OTHUX MCTOJ0B Tpe6yeTCﬂ
COOTBETCTBYIOIIAsL IIOArOTOBKa COTPYAHUKOB,
OTBCTCTBCHHBIX 3a MIPpOBEACHUC Oq)HHI/IaJII)HI)IX

MIPOBEPOK. B 4acTHOCTH, MHCIIEKTOPHI NPH NPOBEPKE
MOMENIEHNs]  JODKHBI ~ HM3YYUTB:  OOBEKT W
NpUJIETAIOINe K HEMY OKPECTHOCTH; 000pyIOBaHHE,
COOpYXEHUs], MallMHHOe 00OpYAOBAaHUE, TPAHCIOPT;
CBIPbE, KOMIIOHEHTBI, TEXHOJOIMYeCKHue NOOABKH U



JpYyTHe BCIIOMOTATENbHBIE MPOIYKTHI, HCIIOIb3YyEMbIE
JUISL IOATOTOBKM U MIPOU3BOJCTBA KOPMOB H MHUILEBBIX
HPOAYKTOB; MONy(haOpHKaThl; MaTepUAIbl U U3ACIHS,

MpEAHAa3sHAYCHHBIC [JI1 KOHTAaKTa C [HIICBBIMU
NpoaAyKTaMu; MNPOAYKTBI M TIPOLECChI OYHUCTKH H
OﬁCJ’Iy}KPIBaHI/ISI, HECCTULIUABI; MapKUpOBKY,

NPEe3eHTAN M PeKaMy; CaHHUTapHO-TUTHEHHIECKHe
YCIIOBHS Ha MPEINPUATHAX IO MPOU3BOJCTBY KOPMOB
U THIIEBBIX TPOAYKTOB; HAIM4YMe BHEAPEHHBIX
MpoLeayp HaJuIeXkallel Mporu3BOACTBEHHON MPAaKTUKU
(GMP), mHamnexamield TMIHEHHYECKOH MPaKTUKU
(GHP), nHamiexamux METOAOB BEICHHUS CEIbCKOTO
xo3siiictBa (GFP), HACCP n onepaTHBHOrO KOHTPOJIS
B COOTBETCTBHM ¢ 3aKkoHomarenbctBoM EC u
KOHKPETHBIMH PYKOBOJSIINMH JOKyMEHTaMH.

IlogrotoBka  Takke  HeoOXoaMMa B IEINIX
obecriedeHns1 €IWHOTO IOpSAAKA MPUHATHS pEUIeHHH
KOMIETCHTHBIMH ~ OpraHaMH, B  YaCTHOCTH, B
OTHOIICHWH  pealu3alliil  TPHHIOWIOB  aHANIM3a
OMacHbIX (PaKTOPOB M KPUTHUIECKHX KOHTPOIBHBIX
touek (HACCP). B cucreme (QyHKIIHOHMpOBaHHMS
HACCP BBIgensfloT [Ba YpPOBHS  YIpaBJICHUS:
CaMOKOHTpOJIb, WU IPOU3BOJCTBEHHBI KOHTPOJb,
KOTOPBIA OCYIIECTBIISIETCSI CAMUM IPOM3BOAMUTEIICM.
Ilems 3TOro KOHTpONS 3aKmOYaeTcss B obOecredeHHn
(YHKIMOHUPOBAHUSI ~ CUCTEMBI ~ 0OC30MACHOCTH U
MOTyYEeHUH TOATBEPXKICHUS TOTO, YTO 3Ta CHUCTEMA
HOAXOAUT  JUIi  KOHKPETHOTO  IPOU3BOJCTBA.
odurnmanbuelii  koHTpONb cucteMsl HACCP. Ero
Henpl0  sSBIAeTCs — mpoBepka  3ddexTHBHOCTH
BHeZIpeHHON cucteMbl, ocHoBanHOH Ha HACCP, u
OLICHKA BBINOJHEHUS] TPeOOBaHMI 3aKOHOIATEIbCTBA.
KoHTpomis ocymecTBIsioT 0(hHIHaTEHbIE HHCIIEKTOPHI

COOTBETCTBYIOIIIMX OPTaHOB TOCYAApCTB — YJICHOB
EC.

Permamenr Ne  882/2004 He  ycTaHaBIHMBaeT
HEePUOAMYHOCT  OCYIIECTBICHHS  O(HIHAIBHOTO

KOHTpois. OfHAKO MPEAyCMOTPEHO, YTO 4YacToTa
NPOBE/ICHNS] NPOBEPOK JIOJDKHA OBITh PEryJIsspHON U
HPOMOPLIUOHAIBEHON HMEIOIEeMyCsl PUCKY, NPUHUMAs
BO BHUMaHHE pe3yJbTaThl PEBU3MH, IPOBOJMMBIX
orepaTopaMy MUIIEBOTO OM3HEca B paMKax MpOrpaMM
koHTpoiss cucteMsl HACCP wmm mporpamm 1o
obecriedeHnI0 0€30MacHOCTH, NPEIHA3HAYCHHBIX LIS
oOecrieueHHs BBIMOJHEHUS] TPEeOOBaHWN IHIIEBOTO
3aKOHOJATENIbCTBA. B ciywae mono3peHus Ha
HECOOJIIO/ICHHE JaHHOTO 3aKOHOJATENbCTBA JIOJDKHBI
HNPOBOJUTECS BHEIUIAaHOBBIE HpoBepkd. OHM MOTYT
ObiTh B Jr00O€ BpeMs, Jaxe NpPH OTCYTCTBHU
MOJO3peHNUIT Ha HecoOIIoIeHne HOPM
3aKOHOJATENCTBA (a 9TO HaM IPEACTABISETCS HE
COBCEM OIIPaBJaHHBIM). Y CTaHOBJICHO, YTO BCE BHUIBI
MPOBEPOK, 32 UCKIIOYEHHEM ayJuTa, MIPOBOIATCS 0e3
IIPEABAPUTEIBLHOTO IIPENYIPEKIACHUS cyObekTa
xo3siictBoBanua.  Cmymiaer  Bmecte ¢ Tem
rocyaapctBa — wieHsl EC nomxHbI pa3paboTaTh U
BHCIIPUTH MHOTOJICTHUEC HaIlMOHAJIbHBIC IJIaHbI
KOHTPOIS B  COOTBETCTBUM  C  IIHPOKHMH
PYKOBOISIIIMMH TPUHIUIIAMH, pa3pabOTaHHBIME Ha
ypoeae EC. Takum o6pa3oM, oOQUIMAIBHEII
KOHTPOJMPYIOMUIT OpraH CaMOCTOSTENIFHO COCTaBIISIET
©KETOJHBI IUIaH IPOBEPOK OOBEKTOB Ha OCHOBE
OLICHKH PHCKOB Kaxkaoro obOwvekra. B  AcTpun
oduIMaTbHBI  KOHTPOJb  OCYIICCTBISICTCS  Yepe3
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aJIMUHHCTPAaTUBHbIE OpraHbl MAEBATH IPOBUHIUI B
COOTBETCTBUM ¢ HarMoHambHBIM IIAHOM TNPOBEPOK,
KOTOPBIM COCTaBIEH U KOHTPOJIUPYETCS aBCTPUUCKUM
ATEHTCTBOM O 0€30MaCHOCTH MHUIIEBOH MPOIYKIUH
(AGES), B [Beruu HanuonansHoi
MIPOJIOBOJGCTBEHHOW — MHCHEKIHEH,  OKPYKHBIMU
aIIMAHHCTPAaTUBHBIMU COBETaMH, APYTMMH OpraHaMu
TOCYIapCTBEHHON BJIACTH M MYHUIMIAJIUTETAMU B
COOTBETCTBUM C IIOCTAaHOBJICHUSIMH, HPUHATHIMU
MPaBUTENBCTBOM, M IUIAHOM,  COCTABJICHHBIM
HanmonanbsHo# Npo10BOIBCTBEHHON HHCIEKIIMEH.
Yka3zaHHoe enuHOOOpasue B moaxoxe Ha ypoBHe EC
obnergaer KOHTPOJIb, OCYIIIECTBIISIEMBIH
HMHCIEKIUOHHBIMU ciryx6amn EBponetickoit
KoMHuccuH (HampuMmep, Biopo 1o mpoxoBOJbCTBHIO M
BETEpPUHAPUHI I'enepansHOTO JIUPEKTOpaTa
EBpormeiickoii KOMUCCHMM 1O 3ApaBOOXPAHEHUIO U
3aIlUTe IpaB MOTPEOUTeNeH, a Takke APYTrHX OPraHoOB
HETMOCPEACTBEHHO 1moJ  pykoBonctBoM EC), u
cobmoeHue CTpaHaMU-WICHAMU KpPHUTEPHEB,
ycraHoBineHHBIX EC, Ipy mpoBeeHNN poBEpOK.
ITonmHomouus mposepsironux. CorimacHo cratee 54
permamenta Ne 882/2004 B cmydasx, Korzma
HaIMOHAIEHBI KOHTPOJUPYIOIINI OpraH BBLIBIISIET
HECOOJIOIEHHE ONIEPaTOpOM IMHUIIEBOr0 OM3HECA HOPM
3aKOHOJATENbCTBA, OH JOJDKEH IPUHATH MEpHl IO
00€eCIIeYeHNIO YCTPAHEHH 3TUX HapyIICHUI.

Ilpm omnpeneneHumH TOro, Kakhue MEphl CIEAyeT
MIPeANPUHATh, KOMIIETEHTHBII OpraH HNPUHUMAaeT BO
BHHMaHHE Xapakrtep HECOOIOIeHUS HOpM
3aKOHOJATENbCTBA, A TAKXKE TO, MMEIHCh JIM (haKThI
HECOOIOICHUsT  OIIepaToOpOM  3aKOHOAATENbCTBA B
TIPOIILIOM.

Lemsto koHTpONBHOU nestenbHOCTH B EC sBIsieTcs
MOJJIep’)kka  OIEepaTopoB  IHUINEBOrO Om3Heca W
MPEIOCTaBIEHHE WM  BO3MOXHOCTH  ITOBBICHTH
0€301acHOCTb CBOEH MPOIYKIIMH W B TO )K€ BPEMS HE
JOIYCTHTh MONAaJaHUs K MOTPEOUTENSIM THIIEBBIX
NPOJYKTOB, B OTHOLIEHHH KOTOPBIX JOKa3aHO, YTO
OHHU SIBJIIIOTCS ONMAcHBIMH. [103TOMY TIpH HallOXKEHUU
CaHKIMH KOHTPOJMPYIOUIME OPTaHbl NPHHHMAIOT BO
BHIMAaHNE HE TOJHKO BO3MOXKHBIM PHCK JUIS 37J0pPOBBS
HACeJICHUs OT JeHCTBUiI onepaTopa U HHGYOPMALUIO O
MIPEABIAYIIEM COTPYIHHYECTBE C HHUM, HO TaKkKe U

CTENEHb BBIABICHHBIX HapymeHnil. Cepbhe3HbIM
HapyIIeHHEeM MUIIEBOr0 3aKOHOJATENbCTBA SBISCTCS
OTCYTCTBUE perucrpanuu WU JIMLIEH3UH;
oOHapyXeHHe B MUIEBON MIPOIYKIIMU

NMOTCHIUAJIBHBIX IMAaTOT€HHBIX MUKPOOPraHU3MOB HWJIN
OIIaCHbIX XUMHUYCCKUX 3JICMCHTOB U T. II. YMepeHHHe

HapyIIeHus — 95TO, HaNpHUMep, HAINYHE CHCTEMBI
Oe3omacHOCTH TTUIIEBBIX MIPOYKTOB, HO
HepeTyIsIpHOe BeJICHUE OIIPEEIICHHOMN

JOKYMEHTAllMM; HEOOXOAMMOCTh B  HEKOTOPOM
peMoHTe (Wnu 3aMeHe) OOBeKTa M (M) HYXKHOTO
000pyJOBaHUsI, YTO MOXET OBITh BBIOJIHEHO B
KOpPOTKMH cpok, U ap. B crpanax EC mnpaxruka
TIPeI0CTaBICHUS peKOMeHJaui omneparopam
MMUIIEBOrO OW3Heca © HHPOPMHPOBAHHE HUX B
NMUCBMEHHOM BHJI€ O BOINpPOCAX, CBSA3AHHBIX C
obecrieueHHEM  COONIONCHUS  3aKOHOJATENbCTBA,
SBJIIETCS.  YacCThI0  TPAJAUIUOHHBIX  IOAXOJOB.
OmneparopoB MNuIIEBOro OH3HECa YBEAOMISAIOT B
MICBMEHHOM BHJI€ O T€X HapYILEHHAX, KOTOpbIe ObLIN



OOHapyXeHbl MHCIIEKTOPOM B XOJA€ BH3UTA, U
IpeIaraloT UM MpPeJOCTaBUTh B COOTBETCTBYIOIIYIO
MHCIEKIHIO OTYET O MEpPOIPUSTHUIX, IMPOBEICHHBIX
IUI yCTpaHEeHUs 3TuUX HapymeHuil. B psne crpan EC
0 pe3yJIbTaTaM IIPOBEICHHBIX IPOBEPOK CYIECTBYIOT
JNIEKTPOHHBIE  0a3bl  JAHHBIX, KOTOpBIE  JaloT
BO3MOXXHOCTh ~ OIIlepaTopy  IHIIEBOro  Om3Heca
HOJYYUTh AOCTYI K OTYETY IO €ro MPeAIpusTHIO (¢
MOMOIIBIO MAPOJIs, YCTAHOBJICHHOTO CIENUAIbHO IS
ero TMpeimnpusATHsi) U BHECTH TyAa JaHHBIE IIO
YCTpaHEHMIO HapyuleHud. M3 mnucbma HHCOEKTOpa
JOJDKHO OBITh MOHSATHO, YTO OMEpaTtopy HEOoOXOANMO
HPeNIPUHATE W HOYeMy 3TO HEOOXOJUMO CHENaTh.
HecoGmonenne ykazaHHBIX TpeOOBaHMI B TEUYEHHE
YCTQHOBJIEHHOT'O CpOKa SIBJIIETCS IIPAaBOHAPYLICHUEM.
Jnst Toro 9ToOBI ONpeNeNuTh BpeMsl Ul TPOBEACHHS

KaKHuX-1100 CTPYKTYPHBIX U3MCHCHUH
(peKOHCTPYKLIUH, TIepeoOOpYyIOBaHHsA), HHCIEKTOP
JOIDKEH  OOCYIUTh 3TO € IIPEACTaBUTEISIMU
HPEINPUATHS.

B BenukoOputanuu Uil yCTpaHSHWs] HapyLNISHHN
OTBOJUTCS KaKk MUHUMYM 14 nHe#l. YcTaHOBIEHO, YTO
MaKCUMaJIbHBIC IIpENeNIbl CPOKOB 3aBUCAT OT PHUCKA
JUISL 3JI0pPOBbSI HAceJeHMs, XapakTepa IpoOJIeMbl U
HAIAYMSL pEIICHUH MO YCTPAaHEHHIO HapyLIeHUH.
Takum  00pa3oM, TIO3UTHBHBIM  SIBIS€TCS, UTO
MPOBEPKHU HANPABJIEHBI, IPEXK/IE BCETO, HA YCTPAaHEHHE
MpaBOHAPYLICHHUH, a HE HCKIIIOUUTENHHO Ha HAKa3aHNUe
BUHOBHBIX. Eciu e KOHTpoiaMpyloiuii opraH B
COOTBETCTBUU C BBIBOJIAMHM HMHCIEKTOpa BBIHOCHUT
pelieHue, 4TO BBIBIICHHBIC HapyIIeHUs
NPEACTaBIAIOT CEphE3HYI0 YIrpo3y I 310pOBbi
Trofet (MITH KHUBOTHBIX), TO OH OTIIPABIISIET 3asBICHHE
0 BO30YXIEHHHM HCKa IIPOTHB JaHHOTO OIepaTopa
MUIIEBOT0 OM3HECA B COOTBETCTBYIOIINI MECTHBIH CyI
B COOTBETCTBHH C IIOJIOXKEHHSAMH HAI[MOHAIBHOTO
3akoHOAarenbcTBa.  OJHAKO  €CIM  CYIIeCTBYET
HEeN30eXKHBIII PUCK YIpO3bl 3[0POBBIO JIOAEH (Min

JKMBOTHBIX),  KOHTPOJHMPYIOLIMH  OpraH  MOJXeT
NPUHATH peUIeHHe HEMEUICHHO — JIM0O0 3aKphITh
OOBEKT, 6o 3alpeTuTh HCIIOJIb30BaHUE

obopymoBaHus, crioco0a WK IMpolecca MPOU3BOICTBA.
Kpome Toro, eciy TOProBo-NPOMBIIUICHHAS [THIIEBAs
KOMIIAaHUsT ~HE B COCTOSIHUM  HPEIOCTAaBUTH
JIOCTATOYHbIE TapaHTHH OTHOCHUTENBHO OyayIIero
HPOU3BOJICTBA, KOMIIETEHTHBIM JOJDKHOCTHBIM JIMLIOM
MOXKET OBITh MHHIMHPOBaHa HpoLeaypa Uit
AQHHYJIMPOBAaHMs YTBEpXKAeHUs mnpeanpustus. Ecim
OIlepaTop IHUIIEBOr0 OW3HECa MHOTOKPaTHO HE
BBINOJIHSACT TPeOOBaHMS WMHCIEKTOpa, MyONHYHO HE
obpaiiaeT BHHMaHWS Ha PHUCKA IS 30POBBS
noTpeOuTeNneil  MIM  CO3HATENBHO  BBITYCKAaeT
He0e30IacHble MHIIEBbIC MPOAYKTHl HA DBIHOK, TO
KOHTPOJIUPYIOIINI OPTaH MOXET 0OpaTHThCS B CYI C

TpeboBaHNEM Ha3HauYEHUs VH/IMBUYaIbHOTO
Haka3aHMs JUI BIajeabla JHOO TeHepalbHOTo
JUPEKTOpa MPEeanpUATHs, BIUIOTH [0 JIMIUEHUS

cBoOozp!. Tak, 3akoH LlIBenuu 0 MUIIEBBIX TPOIYKTaX
COJICP)KUT  TOJIOXKECHUE, COTJIACHO KOTOpPOMY B
AKCTPEMATBHBIX CITydasx HWHCIIEKTOPBI npu
BBITOTHEHUH HMH CBOHX OOS3aHHOCTEH MOTYT
00paTUTHCS 32 MOMOILBIO K HOJIHULUH (B CHILy OCOOBIX
00CTOSITENILCTB MOXKET IMOSBUTLCA OIMACEHHE, YTO 3Ta
Mepa HEe MOXXET OBITh BBINIOJHEHAa 0€3 MOMOIIU
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CIIEIMAIbHO  YIOJHOMOUEHHOTO OpraHa WM IIpu
HaJIMYUU UCKITFOUUTENIbHBIX IPUYHH).

3ammra eBpOINeicKOro prIHKA MPOIYKTOB MUTaHHs. B
COOTBETCTBUHM C 3aKoHoaaTenbcTBoM EC mumieBas
MIPOJYKIIHMSI MOXET OBITh 3alpelieHa il pa3MeIeHus
Ha pBIHKE (3a/iepXKaHa), €CIi OHAa: HE COOTBETCTBYET
TpeOOBaHHSAM W  YCIOBHSAM, KOTOpBle  ObUIM
MIPEANHCaHbl B COOTBETCTBHU C 3aKOHOAATEIHECTBOM
EC nnmn HanpoHanbHBIMU MOJOKEHUSIMU; Pa3MEICHBI
B MECTaX, KOTOpble HE  YTBEpXKIEHBI WM
3aperucTpUpPOBAHbI; COAEPIKUT BEIIECTBA, KOTOPBIE HE
Obutn  onoOpenbl wiaM Obuin  3amperneHsl B EC;
COZIEPXKHT BeIleCTBa B 00BEMe, KOTOPHII MpEeBBIIIaeT
yCTaHOBJIEHHBIE TIpenensl. Ilpm 3ToM 3amepkaHue
HHCHEKTOPOM TPOAYKTOB THUTAHUS HE JOJDKHO
MIPUMEHSTECS K M3JEIIHIM, KOTOPhIE YK€ OBUTH 9EeTKO
OIIpezieNIeHbl (MapKUPOBAHbI M XPAHATCS OTIEIBHO OT
MIPOJIYKTOB NMHUTAHMS, KOTOpBIE OyXyT BBITYIICHBI HA
PHIHOK) B KauecTBE IHUIIEBBIX IPOAYKTOB, HE
MIPeAHAa3HAUYCHHBIX U1 TOTPEOJICHHsS YEeTOBEKOM.
HeoOxomyMo yka3aTh, YTO ONEPAaTOPHl IHILEBOTO
Ou3Heca caMH MOTYT M3bATh U3 000pOTa Ha PHIHKE T
MPOIYKTHl, B OTHOIICHHH KOTOPBIX Y HHX €CTh
OIIaCeHMs], YTO OHU MOTYT OBITh HEOE30IIaCHBIMH WIIH
K HHM HMEIOTCA BOIPOCHI IO KadecTBy. B Takmx
CITyJasiX MHCHEKLHsS He NOJDKHA MPUMEHSTh CAHKIUU
MIPOTUB OIIEPAaTOPOB MHUILEBOTO OM3HECA, TaK KaK OHU
IEWCTBYIOT B AyXe IOOpoW BOIM M BexyT cebs Kak
J0OpocoBecTHBIE onepaTopsl. OT3BIBEI TOBAPOB, B TOM
YHcIlle IPOAYKTOB IUTAaHKs, B cTpaHax — wieHax EC,
a take B CIIA m ABcTpanuu SIBISIFOTCS OOBIMHON
MPAKTUKOW W HE IMyrarT MOTpeOHTeNs, a HaoOOpoT,
BCEILSTIOT YBEPEHHOCTh B CYIIECTBYIOUIEH CHCTEMe
KOHTPOJISI 3a OE30IaCHOCTBIO IPOIYKTOB ITHTAHUSA.
OT0 00yCIOBIEHO ¥ TEM, 4YTO JJ 3amaJHoOTo
TIPOU3BOJHUTENS PEMYTAIUs — €r0 TJIABHBIM KaIuTal.
[IpenenentoB ObUTO HEMAIO, TaK, HAIPUMEP, B KOHIIE
2010 roja KpyIHeHIui MIPOU3BOAUTEND
Oe3ankoroybHbIX HamuTkoB Kommanus Coca-Cola
OTO3BaJIa C aMEpPHKAHCKOTO phIHKA Oomee 20 ThICSY
CTaKaHOB CO CBOMM JIOTOTHIIOM H3-32 HaJW4usl B
coCTaBe KpacKW KaHIEPOTeHHOro Kaammusa. Hecmotps
Ha TO, YTO KOHIIEHTPAIWsS 3TOr0 BeIlecTBa ObLIa
He3HauuTenbHO#, mpeacraButenn  Coca-  Cola
OTMETHJIH, YTO KOMITaHUS HEPEAKO OT3BIBAET C PHIHKA
CBOIO TPOAYKIHIO, €CIM OHAa HE COOTBETCTBYET WX
CTaHJapTaM KadecTBa, Na)K€ €CIM HeT pPHUCKa Ui
3JI0pPOBbS nronei WITH COOTBETCTBYIOIIETO
pacniopspkeHust  Binactel. C  OJHOM  CTOpOHBI,
0€3COMHEHHSI, 3TO XOPOIIO, YTO OT3BIBAIOTCS TOBAapHI
HE COOTBETCTBYIOIIME O€30macHOCTH, a C WHOMH,
BBI3BIBACT BOIPOCHI — MIOYEMY y HHX 3TO NPOHCXOIHUT
Hepenko. Pemenne o 3agepxaHuM Bced mapTHH
OPOAYKIUH TpeOyeT TIIATENbHOTO PAacCMOTPEHHUS
MHCIIEKTOPOM, IPEXIe YeM OH BBIIACT yBEJIOMIICHHE
00 sToM. 3azep)KaHHas MUIIEBAs MPOAYKIUS MOMKET
0CTaBaThCs HAa OOBEKTE OlepaTopa MHUIEBOro OU3Heca
TOJBKO B CITydae, €CIIM HHCIEKTOp YBEPEeH, 9TO OHA HE
OyzeT INepeHeceHa, WCIIONb30BaHA Ul MOTPEOICHHS
YeJIOBEKOM, a JJOKa3aTelbCTBa He OyAyT yHHUTOXKCHBL
B cmysae moctymieHus WH(OpMArMu OT IPYroro
KOHTPOJIMPYIOIIET0 OpraHa, HMIIOPTEpa, CHCTEMBI
3PAaBOOXPAHEHUS] O TOM, YTO HEKOTOPBIE OIEPaTOPBI
NHIIEBOro OM3HECAa MOCTAaBHJIM Ha PHIHOK MPOJYKTHI



MUTaHUs, KOTOpble SIBISIIOTCA — HeOe30MacHBIMH,
HUHCIEKTOPEI MOT'yT JeHCTBOBATh 6e3
MpeBapUTENBHOT0 OCMOTPA U 3aePKHBATh MUILEBYIO
OpOAyKIMIo. MHCIEKTOpsl B TakuX  CIydasx
HPOU3BOJIAT MPOBEPKH, OepyT MPOOBI U (WIIH) IeNIaioT
¢dororpadpun B KavecTBe JIOTIOJTHUTEIIBHBIX
JIOKa3aTeIbCTB.

Ecnn omacHble nmuIeBble MPOAYKTHI YK€ MOCTYIIHIN
Ha PBIHOK, TO COOTBETCTBEHHBIH OpraH yIpaBICHUS
JOIDKEH CcJelaTh MyOJIW4HOe  yBEeAOMIIEHHE B
cpelcTBaXx MaccoBod MH(MOPMALMM O PHCKAX UL
3mopoBbs.’ B HacTosmmee BpeMs BCs  IHIEBas
OPOIYKIMs,  HPOW3BOAMMAs  HAa  TEPPUTOPHH
Tamosxennoro coro3a (benapycu, Kaszaxcrana Poccun)
WIM  BBO3MMas B  HETO  W3BHE, MOIJIEKHT
JIEeKIapupoOBaHUIO C  BBIJadeld  OeKIapalmud o
COOTBETCTBHUH TaMOKEHHOTO COI03a (ITOT JOKyMEHT
MOATBEP)KAAET KadeCTBO M 0€30MacHOCTh MHINEBOI
NpPOAYKLMHU Ha Bced TeppuTOopun TaMOKEHHOIro
coro3a). Mckimrouenune — cocraBisitor:  [lumieBas
HPOIYKINS, ToJyIeKanas TOCY/IapCTBEHHON
peructpanuy; Ilumesas NpORYKIWs, ITOUIeKAIIast
BETEPHUHAPHO-CAHUTAPHOMN 9KCIEPTHU3E; Vkeye.
TIpomykuus u3 peIOBI, Ha KOTOPYIO ceifyac BO3MOXKHO
TOJIBKO TIOMyYeHHWE HAIMOHAIBHBIX JOKyMEHTOB
PecnyOonuku bemapych (0 BCTyIICHHS B CHILY
TEeXHUYECKOTO pernameHta TamoxkeHHOro coroza «O
0e30macHOCTH  PBIOBI W PHIOHOW  MPOAYKLHH).
ANKOTONBHAsT MPONYKIMs (IMINEBas MNPOXYKIHSI C
o0BeMHOU noJielt aTmioBoro cmuprta 7 % u Goee:
BOJKA, JIMKEPO-BOJOYHBIC W3JENHs, BHHO, B T.4.
IIAMITAaHCKOE, KOHbBSK, OpeHIH, KaIbBaJoC W Ipyrue
HAaIMTKH), Ha KOTOpPYK ceddac  HEeoOX0oanMo
MOTy4YeHHUe HaIMOHATBHBIX cepTH(HUKATOB
PecnyOonmuku  bemapych (o BCTYIUIGHHST B CHITY
TEeXHHYECKOTO pernameHta TamoxkeHHOro coroza «O
0e30MacHOCTH  aNKOTOJBbHOW  mpoxykouu).  Ha
HNPOJYKIHIO TPEINPUSITHH OOIIECTBEHHOTO MUTAHUS
(xacde, KymMHaApHM, CTOJIOBBIC, PECTOpPAaHBI M Ap.)
Talke HeoOXomuMo odopmieHHe JeKiapanuid o
cootBercTBud. C 27 aprycta 2015 roga npu BBo3e B
Bemapycs psiia mumeBsIx IpOAYKTOB, MPOU3BEACHHBIX
He Ha Ttepputopun EBpazDC  (EBpaswmiickoro
SKOHOMHYECKOTO €01032), B JIOTIOJTHEHHE K
JeKIapaud  TpeOyeTcsl IOMydeHHe CaHHTapHO-
rurnennyeckoro 3akmouenns (CI'3). Cpoku peiicTBus
HOTy4aeMbIX  JTOKYMEHTOB:  CBHJETENBCTBO O
TOCYJapCTBEHHOI  perucrpauu —  0GECcpodHO;
Jexapanys: Ha mapTrio — 110 1 roja, JeKiIapanyuy Ha
cepuifHOE MPOM3BOACTBO — 0 5 ner. BpemeHHbIH
cepTHUKaT TpeJHa3Ha4eH /U PacTaMOKHUBAHUS
NapTUH THIIEBOH NMPOIYKIMU U TepeMeIleHns e€ Ha
CKJIaJ{ 3asiBUTEINS (11eJIb — 3KOHOMUS CPEACTB, T.K. 6e3
BPEMEHHOT0 cepTH(UKaTa MuieBas NpoAyKuus OyaeT
XpaHUTBCS Ha TaMOXKEHHOM CKJIaJe /0 MOMEHTa
NOJy4YEeHHUs cepTudukara). OxoHYaTeNIbHas
CTOMMOCTBH PabOT PacCUUTHIBACTCS MO KaXKIAOMY BHIY
HNPOJYKIMH OTAENHHO T.K. TJIABHBIM 00pa3oM 3aBUCHT
OT CTOMMOCTH WCHBITAaHHH THIOBBIX 0Opa3LOB.
«TumoBoit  oOpaszery — MPEACTABUTENb TPYIIIBI
NHUIIEBOH  TPOAYKINH, W3TOTABINBAEMON  OJHHM

* 3akomomarenscTBo EC B 06NAacTH TPOTOBOTLCTBEHHOR
6e30macHOCTH.
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H3TOTOBUTENEM o OJJHOMY  TEXHHYECKOMY
HOPDMAaTHBHOMY  IIPaBOBOMY  aKkTy, a  TaKKke
COOTBETCTBYIOLICH OJHUM M TEM JKCYCTAHOBJICHHBIM
TpeOOBaHUAM 0e30acHOCTH. JononHuTenpHas

ycinyra Uil TIPOM3BOAWTENH — pas3paboTka u
peructpanus Texumuyeckux Ycnosuit (TY). Cpox
JeHCTBUS cepTU(HKaATa — 5 JIeT.

3. Bbr6oo

Takum 00pa3oMm, NPOBEICHHBIC MCCIEAOBAHUSI H
CPaBHHUTEJIFHO-TIPABOBOM aHAJIM3 3aKOHOAATENIBCTBA
TC, EDII, EpazdC, EC (i rocymapcTB Ha3BaHHBIX
COI030B) MO3BOJISIET CIIENATh BBIBOJBI O PAaBHO3HAYHBIX
[eJIAX — OJaromnoiaydue MOTpeOHuTeNei, onTHMaTbHAs
3amMTa MX 37I0pOBbs B Oe3omacHocTH. BMecte ¢ Tem
MPEICTABISIETCS BO3MOXKHBIM, 0E3YCIOBHO, C y4ETOM
HAIIMOHAIBGHBIX ~ WHTEPECOB  HAIIUX TOCYIapCTB,
HCCIIeIOBaTh, a 3aTe€M W MPHUMEHUTh MO3UTUBHBINA
ONBIT EBPONECHUCKMX W HWHBIX LUBIJIN30BaHHBIX
rocyIapcTB B cdepe TapaHTHPOBaHHS KadyecTBa,
0€30IaCHOCTH  TPOJOBOJBLCTBEHHOW  TPOIYKIIHH,
KOTOPBII MO3BOJHUT 00ECIICUUTh MPOAOBOJIbCTBEHHYIO
0€30I1acCHOCTh T'OCYIapCTB, PETHOHOB, & B KOHCUYHOM
WTOTe W IUTaHeTHl B mneioM. [loguepkmBaem, dTO
Benapycu nHyxHbl 3HaHHA u omblT EC B cdepe
3aKOHO/ATENIbCTBA, HOBBIX TeXHOJOruil. JKu3HEeHHO
HEoOXOQMMa TapMOHM3ALMs 3aKOHOJATENBCTBA B
chepe mumIeBOW  OE30MACHOCTH C  HOPMaMH,
MPHUHATHIMA B MEXKIYHApOTHON TpakTHKe. Pa3Butne
BCECTOPOHHETO M B3aHMOBBITOJJHOTO COTPYIHUYCCTBA
co crpaHamu EBpomelickoro coros3a, CcUMTaeM,
nmo3BoJuT benmapycn BBIATH Ha Oojiee BRICOKHI HOBBII
YPOBEHB.
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European Arrest Warrant and the Constitutional Court of the
Czech republic: EU Friendly interpretation of the Constitution

Libor Klimek

Abstract

The paper deals with the European arrest warrant in
the Czech Republic, in particular the implementation
of the Framework Decision 2002/584/JHA on the
European arrest warrant and the surrender procedures
between Member States. It is divided into three
sections. The first section briefly introduces the
implementation of the European arrest warrant into
Czech national law. While the second section deals
with the question submitted to the Czech
Constitutional Tribunal, the third section analyses its
opinions and rulings.

Keywords

European arrest warrant, Framework Decision
2002/584/JHA on the European arrest warrant and the
surrender procedures between Member States, national
legislation on the European arrest warrant in the Czech
republic

1. Introduction

The legal basis of the European arrest warrant at the
European Union level addressed for all Member States
is the Framework Decision 2002/584/JHA on the
European arrest warrant and the surrender procedures
between Member States® (hereinafter ‘Framework
Decision 2002/584/JHA on the European arrest
warrant’). Its purpose is to simplify and speed up the
extradition procedures between the Member States of
the European Union. The European Union was
seeking to simplify the transfer of criminals between
Member States. As a consequence, the extradition
procedure was replaced by the surrender procedure.?
However, constitutional conflicts prevented full
application of the European arrest warrant throughout
the European Union. Some of the national
implementing provisions were found to be polemic in
certain Member States, namely in Poland, Germany,
the Czech Republic and Cyprus. As a consequence,
the national constitutional courts had to rule on the
compliance of national acts/laws implementing the
European arrest warrant - or more precisely —

! Council Framework Decision 2002/584/JHA of 13" June
2002 on the European arrest warrant and the surrender
procedures between Member States as amended by the
Framework Decision 2009/299/JHA. OJ 2002 L 190/1.

2 See: KLIMEK, L. (2015): European Arrest Warrant,
Springer, Cham — Heidelberg — New York — Dordrecht —
London; KLIMEK, L. (2011): Surrender vs. Extradition: A
Comparison Focused on Innovations of European Arrest
Warrant. pp. 139-150; KLIP, A. (2012): European Criminal
Law — An Integrative Approach, p. 411.
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implementing the Framework Decision 2002/584/JHA
on the European arrest warrant.

The paper deals with the European arrest warrant in
the Czech Republic, in particular the implementation
of the Framework Decision 2002/584/JHA on the
European arrest warrant. It is divided into three
sections. The first section briefly introduces the
implementation of the European arrest warrant into
Czech national law. While the second section deals
with the question submitted to the Czech
Constitutional Tribunal, the third section analyses its
opinions and rulings.

2. Implementation of the European Arrest Warrant
into Czech National Law: A Brief Overview

In the Czech Republic the provisions transposing the
Framework Decision 2002/584/JHA on the European
arrest warrant were inserted into the Code of Criminal
Procedure®, The implementing act* was adopted in
July 2004 and entered into force in November 2004.
Later a new legislation containing all mutual
recognition instruments, including the European arrest
warrant and repealing the former provisions in the
Code of Criminal Procedure, was adopted, namely the
Act No. 140/2013 Coll. on the International Judicial
Co-operation in Criminal Matters® (however, for
purposes of the work that act is not relevant).

3. A Question Submitted to the Constitutional Court

In November 2004 a proposal was delivered to the
Constitutional Court of the Czech Republic (Ustavni
soud) by a group of Members of Parliament from the
Lower House and a group of Senators from the Senate
for the annulment of, among others, the provisions of
the Code of Criminal Procedure. However, the
Constitutional Court ruled that the proposal to annul
the Czech national legislation implementing the
European arrest warrant was rejected.® Thus, it refused
to annul the transposition law concerning the
European arrest warrant. As pointed out by Hamuldk,
there did not stand in the background to the
proceedings before the Constitutional Court any real

% Act No. 141/1961 Coll. of 29™ November 1961 on Criminal
Procedure as Amended by Later Legislation.

* Act No. 539/2004 Coll. of 29" July 2004 amending Act No.
141/1961 Coll., Code of Criminal Procedure (Criminal Code)
as Amended by Later Legislation and Certain Other Acts.

® Act of the Parliament of the Czech Republic of 20" March
No. 140/2013 Coll. on the International Judicial Co-operation
in Criminal Matters.

¢ Judgment of the Constitutional Court of the Czech Republic
of 3" May 2006 — P1. US 66/04.



person that would be related to the applying the
European arrest warrant.”

In the opinion of the plaintiffs, implemented
provisions of the ‘amended’” Code of Criminal
Procedure violated the Charter of Fundamental Rights
and Freedoms® (hereinafter ‘Czech Charter’), which
has the same legal value as the Constitution of the
Czech Republic, namely Article 14(4) and Article 39.
Article 14(4) of the Czech Charter reads no citizen
may be forced to leave their homeland. The plaintiffs
argued that the government of the Czech Republic,
when proposing the amendment to the Code of
Criminal Procedure, also proposed an amendment to
Article 14 of the Czech Charter, which under its
amended version would read a citizen may be
surrendered to a Member State of the European Union
for a criminal prosecution or to undergo a custodial
sentence where this arises from the obligations of the
Czech Republic as a Member State of the European
Union, which cannot be restricted or ignored. The
proposed amendment to the Czech Charter was
rejected by the Lower House. However, in spite this
fact the amendments to the Code of Criminal
Procedure were passed by the Lower House.
Moreover, the President of the Czech Republic vetoed
the act amending the Code of Criminal Procedure® and
argued that the amendments were unconstitutional.
The Lower House over-ruled the President’s veto,
securing a sufficient number of votes to pass the
national law/acts. The act amending the Code of
Criminal Procedure was subsequently signed by the
President of the Lower House of Parliament and by the
Prime Minister of the Czech Republic and
promulgated in the Collection of Laws. In the opinion
of the plaintiffs, without Czech Charter’s amendments,
under the Code of Criminal Procedure it is not
possible to surrender a Czech citizen to a European
Union Member State for the purposes of conducting a
criminal prosecution. The ‘new’ provisions on the
European arrest warrant in the Code of Criminal
Procedure violate Article 14(4) of the Czech Charter,
according to which a citizen cannot be forced to leave
the homeland. The prohibition is clear and
unconditional. The right of citizens not to be forced to
leave their homeland is a fundamental right. In
addition, the Czech Charter does not allow this
fundamental right to be restricted by law. Moreover,
the plaintiffs argued that from a constitutional law
standpoint the provisions in question would harm the
relationship between the State and the citizen. They
referred to the ruling of the Constitutional Courts’s

" HAMULAK, O. (2011): Eurozatykag, tii ustavni soudy a
dominance prava Evropské unie. pp. 42 and 43.

8 Resolution of the Presidium of the Czech National Council
of 16" December 1992 on the Declaration of the Charter of
Fundamental Rights and Freedoms as a Part of the
Constitutional Order of the Czech Republic.

® TOMASEK, M. et al (2009): Europeizace trestniho prava.
p. 348; KLOUCKOVA, S. (2012): Country Report — The
Czech Republic. In: GORSKI, A. et HOFMANSKI, P. (eds.):
The European Arrest Warrant and its Implementation in the
Member States of the European Union. p. 171.
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decision'®, according to which a citizen has the right to
protection by the State.™

Further, Article 39 of the Czech Charter reads only the
law can determine which conducts constitute a crime
and what punishment, whether a deprivation of rights
or of assets, can be imposed for committing the crime.
In the opinion of the plaintiffs the amended provisions
of the Code of Criminal Procedure, in particular its
Article 412(2) violated also Article 39. The provisions
of the Code of Criminal Procedure exceed the explicit
arrangements in Article 2(2) of the Framework
Decision on the European arrest warrant, i.e. the
removal of the double criminality requirement based
on the list of 32 offences. The plaintiffs argued that,
except names of offences, that provision does not
define the offences. It would therefore be possible for
a Czech citizen to be surrendered abroad for the
purposes of conducting a criminal prosecution without
involving of an act which would be considered a crime
under Czech law. The plaintiffs sought a serious
problem in respect of offences that can be committed
‘remotely’, for example, through the use of computer
technology i.e. computer crimes. In this case,
familiarity with the criminal laws of all European
Union Member States would be required.*?

As far as the European Union law is concerned, the
plaintiffs referred to the another ruling of the
Constitutional Courts’ decision®®, where it stated that
the precedence of the European Union law is not
absolute and the Member States of the European
Union may maintain exceptions, especially in cases
that involve a threat to the principles of the democratic
legal State or the area of protection of fundamental
rights and freedoms.™*

It should be noted that the government nevertheless
submitted to the Lower House, along with the
amendments to the Code of Criminal Procedure, a
proposal to amend the Czech Charter, however, the
Lower House emphasised that the Czech Parliament is
the sovereign representative of constitution-making
and law-making powers. It is not therefore bound by
the opinion of the presenter of the Charter amendment
-the government of the Czech Republic.’®

In the opinion of then Minister of Justice of the Czech
Republic Pavel Némec, as far as Article 14(4) of the
Czech Charter is concerned, the fact that the former
minister  Karel ~ Cermdk  submitted  proposed
amendments to the Code of Criminal Procedure and
the additional proposal amending Article 14(4), it did
not follow that the amendment of this provision would
be superfluous. He also referred to the case-law of the
Court of Justice of the European Union, namely the
case of Pupino® and especially to the duty to interpret

10 See Judgment of the Constitutional Court of the Czech
Republic of 13" September 1994 — P1. US 9/94.

il Judgment [...], Pt. I, paras 3, 4, 5 and 8; Pt. I, para. 14.

12 judgment [...], Pt. I, para. 10.

¥ See Judgment of the Constitutional Court of the Czech
Republic of 8" March 2006 — P1. US 50/04.

¥ Judgment [...], Pt. II, para. 39.

15 Judgment [...], Pt. II, para. 15.

6 Judgment of the Court of Justice of the European
Communities of 16" June 2005 — Case C-105/03 — Criminal
proceedings against Maria Pupino.



domestic law in conformity with a framework decision
issued within the context of the European Union
obligations of the Third Pillar of the European
Union.'” The Constitutional Court broadly touched
upon the Pupino judgment pointed out how the
obligation of national judges to interpret national law
in conformity with framework decisions adopted
under the Third Pillar — and pursuant to such
jurisprudence - would leave unprejudiced the issue
relating to the enforcement of the principle of primacy
of the European Union law over (all) national
legislation.®®

Further, as regards Article 39 of the Czech Charter,
then Minister of Justice argued that it relates to the
conditions of criminal responsibility and sets out the
principle of nullum crimen sine lege, which is the
principle of substantive criminal law in its essence.
The provisions of the Code of Criminal Procedure do
not affect this principle in any way, since they do not
set out new conditions for criminal responsibility, but
rather define the conditions for applying the process
rules for the surrender of persons under an European
arrest warrant. In such a case the criminal proceedings
is conducted abroad and the role of the government
representative and the courts in the surrender
proceedings is not to judge the issue of whether or not
the requested person had committed the crime, but
only to judge whether the conditions are met for
surrendering the person to the other European Union
Member State. If the act in the European arrest
warrant constitutes an offence is always determined by
the law of the requesting Member State. In addition to
that, he argued that all of the offences on the list of 32
offences listed in the national legislation — the Code of
Criminal Procedure - are punishable in the Czech
Republic as well.*®

4. The Opinions and Rulings of the Constitutional
Court

The Constitutional Court of the Czech Republic, as far
as Article 14(4) of the Czech Charter is concerned,
argued: “It should be not forgotten that nowadays
people are highly mobile and that there is increasing
international co-operation and growing trust between
the democratic States of the European Union, which
places new demands on extradition arrangements
within the context of the Union. A qualitatively new
situation prevails in the European Union. The citizens
of Member States have, in addition to their rights as
citizens of their own countries, additional rights as
European Union citizens, which, among others,
guarantees them free movement throughout the entire
Union. The European Union is an Area of Freedom,
Security and Justice which facilitates the free
movement of citizens and also ensures their security
and protection (see the preamble to the Treaty on
European Union). The European arrest warrant arises

7 Judgment [...], Pt. II, paras 26 and 29.

8 POLLICINO, O. (2008): European Arrest Warrant and
Constitutional Principles of the Member States: a Case Law-
Based Outline in the Attempt to Strike the Right Balance
between Interacting Legal Systems. p. 1335.

19 Judgment [...], Pt. II, paras 30 and 31.
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from these realities and makes co-operation between
the bodies responsible for conducting criminal
proceedings more effective. It replaces co-operation
between the central government authorities of
European Union Member States by the direct co-
operation between judicial authorities and creates and
exception to the principle of a non-extradition of
nationals in order to conduct criminal proceedings
abroad.”®

“If Czech citizens benefit from the advantages of the
European Union citizenship, it is natural that along
with those advantages it is necessary to accept a
certain measure of responsibility. Investigation and
prosecution of criminal activities, perpetrated within
the European area, is not possible to pursue
successfully within the context of an individual
Member State, but it requires broad international co-
operation. A consequence of the co-operation is the
replacement of former extradition procedures of
suspects by new and more effective mechanisms that
reflect the realities of the 21% century. There is no
reason to assume, in the opinion of the Constitutional
court, that the current standard of protection of
fundamental rights within the European Union
through the application of the principles arising from
these rights, offers an inferior level of protection to
that which is provided in the Czech Republic.”?

This argumentation led to the acceptance of the
principle of mutual trust in the criminal legislation of
other Member States’ legal systems, as mentioned by
the Court of Justice in joined cases of Goziitok &
Briigge?®. On the contrary, the principle of mutual
trust was rejected by the German Federal High
Constitutional Court which findings have been
questioned by the ‘sceptical’ approach.”®

Further, the Constitutional Court also considered the
conformity of the ‘amended’” Code of Criminal
Procedure with Article 39 of the Czech Charter. It
argued: “[...] Article 39 of the Charter generally
restricts the Czech Republic in its own criminal
jurisdiction. It does not arrange, that is to say, either
the extradition or the surrender of persons. In a
situation where Czech law gives the Czech Republic
the power to extradite or surrender persons located
within its jurisdiction, the Czech Republic does not
apply its criminal jurisdiction against the accused, so
that it would seem that Article 39 of the Charter is not
applied. [...] Article 39 of the Charter, according to
its wording, definitely applies where the Czech
Republic itself wishes to prosecute a given person. In
such a case it applies unconditionally that Article 39
of the Charter allows criminal prosecutions only in
respect of crimes that are precisely defined in criminal
law. [...] the Czech Republic did not breach the

2 judgment [...], Pt. VIII/a, para. 70.

2 Judgment [...], Pt. VII/a, para. 71.

2 Judgment of the Court of Justice of the European
Communities of 11" February 2003 — joined cases C-187/01
and C-385/01 — Criminal proceedings against Hiiseyin
Goziitok and Klaus Briigge.

% POLLICINO, O. (2008): European Arrest Warrant and
Constitutional Principles of the Member States: a Case Law-
Based Outline in the Attempt to Strike the Right Balance
between Interacting Legal Systems. p. 1338.



principle of legality established in Article 39 of the
Charter by accepting the provisions of Article 412 of
the Code of Criminal Procedure.”?

The Constitutional Court did not agree with the
plaintiffs that Article 412(2) of the Code of Criminal
Procedure violates Article 39 of the Czech Charter,
because that provision does not in any way define the
offences not requiring a dual criminality. The
Constitutional Court was aware of the fact that Article
412(2) is a provision not of substantive law but of
procedural law. In its opinion, the surrender under an
European arrest warrant does not amount to a crime in
the sense of Article 39. It argued: “Persons suspected
of having committed crimes and surrendered under an
European arrest warrant will not be prosecuted for
offences under Article 412(2) the Code of Criminal
Procedure, but rather criminal proceedings will be
brought in respect of crimes defined in the substantive
law of the requesting European Union Member State.
The statutory enumeration of crimes in Article 412(2)
of the Code of Criminal Procedure (Article 2(2) of the
Framework Decision), serves merely to support the
procedures of the court. [...] It does not therefore
follow that, in consequence of passing Section 412 of
the Code of Criminal Procedure, the criminal law of
all Member States of the European Union will become
applicable in the Czech Republic. It means only that
the Czech Republic will assist other European Union
Member States in enforcing their Criminal law.”?

5. Conclusion

In conclusion it can be noted that the European arrest
warrant did survive a challenge in the Czech
Constitutional Court. The Court found a way to
interpret national law in conformity with the
Framework Decision 2002/584/JHA on the European
arrest warrant.?® As argues Komdrek, its decision
completed the picture offered by the Polish and
German courts in a very interesting manner: it dealt
with the very same issues, but in both instances, it
found interpretative ways to avoid direct constitutional
conflict.?
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AKko menova unia posobi na narodnu fiskalnu a mzdova politiku

lvica Toman

Abstrakt

V tomto ¢lanku sa zameriame na otazku, ako sa menia
narodné institicie hospodarskej politiky v reakcii na
vstup do Eurépskej hospodarskej a menovej Unie
(HMU). Této otazka nie je v literatire novéa. Napriek
tomu zostal mozny problém vplyvu na narodny
hospodarsky cyklus v kratkodobom az strednodobom
horizonte bokom. Argumentom je, Ze zmeny Vv
hospodarskej politike krajin participujucich na
menovej unii nie su len vysledkom zmien v spolupraci
s Europskou centralnou bankou (ECB), ale hlavne
rezultuju z cyklickych odchylok narodného rastu a
ucinkov inflacie.

Kricové slova
EU, fiskalna politika, mzdova politika
1. Uvod

Argument uvedeny v abstrakte je zaloZzeny na
nasledujucom ekonomickom zdévodneni. Kedze ECB
nerobi svoje rozhodnutia ohl'adne trokovych sadzieb
na zaklade ekonomického vyvoja v jednotlivych
¢lenskych Statoch, modze sa takato menova politika
zdat’ pre niektoré krajiny ako prili§ restriktivna a pre
iné ako prili§ laxna. K tomu dochadza, ked” dva
faktory ktoré su klI'icové pre menovu politiku, a sice
rozdiel medzi trendovym rastom a skuto¢nym rastom
amiera inflacie v jednom z ¢lenskych $tatov eurozony
sa jasne lisi od priemernych hodndt v eurozone.
Priklad: Predstavme si, Ze by sa menova unia skladala
iba z dvoch rovnako velkych krajin a miera inflacie a
rastu v krajine Aje 5 % a v krajine B je len 0 %.
Priemer rastu inflacie takejto menovej unie by potom
predstavoval 2,5 % a centralna banka by na zaklade
toho uskutociiovala svoju menova  politiku.
Désledkom toho by bola nevhodna menova politika:
prili§ laxna pre krajinu A ana druhej strane prili§
obmedzujuca pre krajinu B, najmé pri zohl'adiiovani
realnych urokovych sadzieb (teda rozdiel medzi
nomindlnou urokovou sadzbou a ocakavanou
inflaciou). Prili§ nizke alebo zaporné realne urokové
sadzby sa odrazaji v pozitivnych ekonomickych
cykloch a zvySuji ndklady obetovanej prileZitosti
kapitalu, ktory nebol investovany do realneho tovaru.
Pri zapornych readlnych urokovych sadzbach moézu
pozicky dokonca viest' k priamemu zisku, pokial’ bol
pozicany kapital investovany do tovaru, ktoré¢ho cena
stupa. Dosledkom takejto konstelacie je trend smerom
k zvySenej spotrebe, a zvySenym skutoénym
investiciam. V ramci eurdpskej menovej tnie (EMU)
ma tento vyvoj takmer paradoxny efekt: vzhl'adom na
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rastucu inflaciu, klesa redlna urokova miera. Tento
cyklus sa neda napravit prostrednictvom Cisto
finanénych nastrojov.' Naopak, menova politika moze
tieto rozdiely este prehibit. V nafom priklade, by
inflacia a rast v krajine A z dosledku laxnej menovej
politiky nad’alej stupala, zatial' ¢o v krajine B bude
nad’alej klesat’. K zabrzdeniu takéhoto cyklu dojde len
vtedy, ak by rast cien v rAmci takejto krajiny spdsobil
zdrazenie vyvozu s tym, ze by vonkajsi dopyt po
vyvoze rychlo klesol pricom by realna ekonomika
dosiahla nahle spomalenie. Druhou moznostou je, Zze
by narodné ekonomické instittiicie zasiahli vo fiskalnej
a mzdovej politike tym sposobom, ze procyklické
aginky menovej? politiky by boli korigované. Této
téza je v rozpore s klasickym pristupom réznych
analyz ktoré sa pred zrodom menovej unie domnievali,
ze cyklické rozdiely v eurozéone by mohli byt
vyrovnané prostrednictvom redlnych vymennych
kurzov, a preto by nemali mat velky vyznam pre
jednotlivé hospodarske politiky. Krajiny s vysokou
inflaciou stratia konkurencieschopnost’ Y
strednodobom horizonte, dopyt po vyvoze bude
klesat’, zatial’ ¢o sa bude ¢im d’alej tym viac dovazat.
To bude mat’ za nasledok, ze domaca ekonomika by sa
ochladila v strednodobom horizonte a rovnako by sa
znizila miera inflacie. V tomto ¢lanku zastavam nazor,
e &lenské krajiny eurozony z dévodu politiky ECB®
prisposobili svoje institicie hospodarskej politiky s
cielom splnit’ Gginky realnej trokovej miery. Dalgie
Casti tohto ¢lanku obsahuji  opis politicko-
ekonomickych argumentov a skimaju dosledky
rozsirenia Eurdpskej hospodarskej a menovej tnie.

2. Organy hospodarskej politiky a hospodarske
dosledky menovej tinie

Pravdepodobne najdolezitejsia vlastnost’ menovej Gnie
spo¢iva vo vynechani financnej politiky z nastrojov
hospodarskej politiky domacej (narodnej) ekonomiky.
Vzhladom k tomu, Ze centralne banky preberaju v
narodnej hospodarskej politike, a to najmi v oblasti
hospodarskej politiky, kI'a€ovi tilohu ktora z nich robi
garantov cyklickej stability, celi fiskdlna a mzdova
politika novym poziadavkdm. Tieto poziadavky sa
lisia v zavislosti na vyslednom tlaku, pretoze menova,
fiskdlna a mzdova politika nemdze byt pouzitd za
ucelom stabilizacie v akejkol'vek ekonomicke;j situacii.
V zavislosti na tom, ¢i sa jednd o pozitivne alebo
negativne cykly, st oba politické nastroje rozdielne
vhodné na ozivenie hospodarstva. Hnacou silou
hospodarskeho prehriatia je zvyc¢ajne mzdova politika,

1 FIALA, P., PITROVA, M. (2009): Evropska Unie.

2 FUNTA, T. (2014): Menové pravo, In. Paulickova, A.:
Finanéné pravo v Cechach a na Slovensku I1.

® COLLIGNON, S. (1997): European monetary policy.



zatial' ¢o najlepS§im spdsobom uvolnenia na strane
druhej je fiskalna politika. Najvacsie nebezpecenstvo
ekonomického prehriatia sa skryva za tvorbou miezd,
kde rastica miera inflacie vzdy vplyva na
vyjednavanie o mzdovych podmienkach. Napriklad,
ak inflacné ocakavania pre nasledujiici rok si na
urovni 5 %, pretoze ekonomika rastie rychlejsie nez to
umoziuje vyrobna moznost, potom je logické z
pohladu socialnych partnerov stanovit' zaklad pre
rokovania o zvySeni miezd na tejto urovni. AvSak
pokles vyrobnych nakladov sa méze odrazit vo
zvyseni vyrobnych aktivit spolo¢nosti, bez toho aby sa
znizili inflacné tlaky. V tomto pripade cyklus
prehrievania nebude zastaveny, pretoze nadprodukcia
bude pokradovat, kym domaci dopyt uz nebude
zodpovedat’ zvySenej produkcii. Tu vstupuje do hry
brzda. Najlepsi sposob ako zabranit' nadvyrobe je
sprevadzanie stlacania mzdovej politiky
prostrednictvom  zvySenia  firemnych dani a
kratkodobou restriktivnou fiskalnou politikou. Prilis
nizke alebo zaporné realne trokové sadzby vedt k
znaénému tlaku na socialnych partnerov a vladu. Iba
vtedy, ak je medzi odbormi a vladou dostato¢ny
potencial pre spolupracu, méze mat takato vzajomna
suhra tspech. Odlisne od pripadu prili§ nizkych alebo
zépornych redlnych urokovych sadzieb, je otdzka
vysokych realnych trokovych sadzieb diametralne
odlisna. Prili§ vysoké redlne urokové sadzby
vyvolavaju stav kde sa konjunktara na strane dopytu
zabrzdi. S redlnymi urokovymi sadzbami rasta
naklady spolo¢nosti a dochadza k pozastaveniu
investiénych projektov. V désledku toho sa znizuje
tempo rastu. V pripade, ze skutoéna vyroba poklesne
pod uroviiou vyrobnych moznosti, inflicia zaéne
klesat’ a realne urokové sadzby opét’ porasta.
Privysoké realne trokové sadzby zvysuju naklady na
vyrobu spolocnosti a tlmia spotrebu a investicné
spravanie vSetkych hospodarskych subjektov. Zmeny
v otazke miezd to prili§ nezmenia. VysSie mzdy by
sposobili pohyb inflicie smerom nahor, ¢o by Vv
strednodobom horizonte prispelo k zniZeniu realnych
urokovych sadzieb, avSak za tu cenu, Ze by sa vyrobné
spolocnosti dostali do takmer beznadejnej situdcie
vysokych redlnych urokovych sadzieb, vysokych
nakladov na pracovnu silu a nizkemu dopytu.
Klesajuice mzdy by mali sice pozitivny dopad na
vyrobné kapacity spolo¢nosti, avSak eSte viac by sa
znizila Groven spotrebitel'ského dopytu. A ak klesa
dopyt, klesaji aj ceny, ¢o by bolo v naSom pripade
kontraproduktivne. Mzdova politika preto nemoze byt’
pouzitd ako stabilizaény nastroj v pripade recesie
vyvolanej na strane dopytu.*

2.1 Fiskalna politika

Vo fiskalnej politike, stabilizaéna sloboda konania na
jednej strane zavisi od finanénej situacie, a na strane
druhej strane od narodnej rozpoctovej legislativy. S
opatreniami na stabilizaciu hospodarskych cyklov
maju Staty najvacSie tazkosti, hlavne tie, ktoré su
decentralizované, maji  pomerne nizky pomer
verejnych vydavkov alebo kombinujii oba elementy.

* TOMASEK, M. (2007): Evropské ménové pravo.
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Okrem pakového efektu vydavkov centralnej vlady, je
tiez  ovladatelnost  tohto  efektu  dolezita.
Ovladatelnost’ fiskalnej politiky sa 1i§i v ramci
roéznych foriem rozpoctovych postupov.

2.2 Mzdova politika

Proces vyjednavania miezd sa sklada z r6znych suctov
jednotlivych finanénych vykazov. Ako dolezité sa javi
potreba objasnit’ okolnosti, za ktorych st socialni
partneri schopni tieZ strednodobé makroekonomické
premenné zohl'adnit’ v ich tarifnej politike. V ramci
odbornej diskusie o ekonomickych dosledkoch
roznych systémoch mzdového vyjedndvania bol
pristup decentralizacie po dlht dobu tym, ktory udaval
ton. Individualizacia vyjednavania o mzdach vedie k
dosiahnutiu optimalnych vysledkov, pretoze pripadné
negativne dosledky nadmernych uctovnych zavierok
musia byt znaSané samotnymi zi¢astnenymi aktérmi.

3. O¢akavany problém s tlakom v eurozéne

Dva faktory su velmi doélezité, pokial’ ide o analyzu
tlaku ocakavanych ekonomickych problémov na
jednotlivé ¢lenské krajiny eurozény: na strane jednej,
narodna produkénd medzera v porovnani s priemerom
eurozoény, a na druhej strane narodna miera inflacie v
porovnani S mierou inflicie v eurozone. Treba
predpokladat’, Ze Ziadna c¢lenska Kkrajina eurozony
nemdze pocitat’ s tym, ze by ECB robila svoju menova
politiku iba s ohladom na jednu krajinu. Empirické
stadie tykajuce sa skuto¢ného spravania sa ECB
potvrdzuju, 7e ECB® v skutodnosti realizuje svoju
politiku s prihliadnutim na priemerné hodnoty
eurozoény. V skutoCnosti sa zdd, ze vacSina krajin
eurozény® v devitdesiatych rokoch tlagila na
reorganizaciu institucionalnych pravidiel fiskalnej a
mzdovej politiky. Vo fiskalnej politike sa ukazuje
jasny trend smerom K posilfiovaniu pozicie ministra
financii. V oblasti mzdovej politiky prebiehala v tych
krajinach, ktoré ocakavali vysokt uroven inflacie,
véacsia Koordinacia procesov a rovnako rastol vplyv
vlady - €asto v suvislosti S tzv. socialnymi dohodami.

3.1 InStituciondlna zmena procesov v Krajinach s
vysokymi realnymi tirokovymi sadzbami

V Belgicku, Nemecku, Franctizsku a Rakusku boli
reformy fiskalnych institucii v popredi. Pred vstupom
do menovej unie tri zo Styroch krajin nemali k
dispozicii ziadne vhodné nastroje. Iba Francuzsko
spinalo fiskalne kritéria. Belgicko a Rakasko vykonalo
ocakavané reformy, zatiall ¢o v  Nemecku
neuskutocnilo ziadne zasadné zmeny. Nemecko bolo
az do roku 1999 prikladom v ramci Eurdpskeho
menového  systému, ale muselo poditat s
destabilizujicimi uc¢inkami menovej politiky ECB. V
tejto suvislosti sa Spolkova republika musela
vysporiadat’ s centralizaciou svojej finan¢nej politiky.
V stlade s tym sa vykonal v Nemecku v roku 2000

® FUNTA, R., NEBESKY, S., JURIS, F. (2014): Pravo
eur6pskej unie.
® FUNTA, R. (2013): Eurépske pravo - otazky a odpovede.



pokus znizit' autonémiu spolkovych krajin v ramci
narodného paktu stability. V Nemecku bol nazor, Ze
menova politika ECB by mohla mat’ destabilizujtici
ucinok, ovel'a menej rozsireny ako v inych krajinach.
To mohlo byt spdsobené osobitnym postavenim
Nemecka v eurépskom menovom systéme.

3.2. InStitucionilne upravy v krajinach s nizkymi
alebo zapornymi reilnymi urokovymi sadzbami

frsko, Portugalsko a Spanielsko’ sa museli potykat’ s
cyklickym prehriatim v dosledku pristipenia do
eurozony. Tieto krajiny preto potrebovali kombinaciu
efektivno fungujucej a centralizovanej fiskalnej
politiky. Na jesenn roku 1998 boli irske kratkodobé
urokové sadzby vyrazne znizené, aby ich uviedli do
suladu s nomindlnou hodnotou z ostatnych krajin
eurozony, predtym ako ECB od zaciatku roka 1999
stanovila jednotnii urokovi sadzbu pre eurozénu. V
pripade irska existovala potreba zvysit ucinnost
fiskalnej politiky a sucasne vytvorit silnejSiu
koordinaciu v ramci vyjednavania o mzdach. Obe
reformy boli uskutoénené. Dopad hospodarskej krizy®
v rokoch 2008-2013 na irsku ekonomiku patril v ramci
EU k tym najvyraznejiim. Od tej doby pretrvava v
frsku mierne ale plynulé oZivenie trhu. Spanielsko sa
pripojilo k eurozéne v polovici devétdesiatych rokov.
Posledna devalvécia v europskom menovom systéme
bola vykonana vroku 1995. Od tej doby bola
$panielska hospodarska politika v sulade s menovou
politikou EU az na krizu v rokoch 2008-2013. Vstup
Portugalska do eurozény sa datuje do polovice
devitdesiatych rokov. V roku 1994 bolo takmer celé
vedenie portugalskej narodnej banky zmenené S
cielom zvysit jej doveryhodnost. Rozsirenie EU°
stredovychodnym smerom nepriaznivo ovplyvnilo
ekonomiku Portugalska a rychlost’ jej ekonomického
rastu klesala. Podobnosti troch ¢lenskych krajin
eurozény ktoré museli pocitat s nizkymi alebo
zapornymi realnymi urokovymi sadzbami, a preto sa
obavat  prehriatiu = domacej  ekonomiky, st
pozoruhodné. Vsetky tri krajiny mali
reStrukturalizovat’ inStituciondlnu ako aj finan¢nu a
mzdov politiku.

3.3 Institucionalne vipravy v d’alSich krajinach

Taliansko, Finsko a Holandsko nezapadaji do vyssie
uvedenych dvoch skupin. Finsko vstipilo do eurozony
fakticky v rokoch 1996 az 1998. Je pozoruhodné, ze
diskusie vo finskych politickych kruhoch o vyuZzivani
fiskalnej a mzdovej politiky’® na ugely domécej
ekonomickej stabilizacie boli predstavené takym
sposobom, ako nikde v akejkolvek inej krajine
eurozony. Holandsko predstavuje zvlastny pripad,

" FUNTA, R. (2012): The EU decline? Future prospect
through investment strategy.

8 FUNTA, R. (2011): Economic Law and Economic Crisis,
Where do we go from here? Economic, Legal and Political
Dimension.

® STURMA, P.,
ekonomické pravo.
%ISSING, 0., GASPAR, V., ANGELONI, I., TRISTANI, O.
(2001): Monetary policy in the Euro Area.

BALAS, V. (2013): Mezinarodni
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kedze wpravy v nastrojoch™ jeho hospodarskej
politiky neboli nutné. Systém automatickej korektiry
v rozpoctovej politike vSak krajina zaviedla v roku
1998. Taliansko sa pripojilo k eurozone medzi rokmi
1995 a 1998 aj ked’ je potrebné zdoraznit’, ze po dlhu
dobu nebolo jasné, ¢i by Taliansko malo byt skuto¢ne
pribrané za clena. V dosledku toho bola talianska
hospodarska politika silne orientovand smerom k
splneniu pristupovych kritérii v priebehu tychto troch
rokov.

4. Zaver

Klucové zistenia znasej analyzy nesi zo sebou
zaujimavé dosledky pre debatu o prijati eura Vv
krajinich strednej a vychodnej Eurdpy. Ziadnej z
tychto krajin nebolo udelené tzv. opt-out po vzore
Velkej Britanie a Danska s ohl'adom na ich vstup do
eurozony. Vietky krajiny EU, s vynimkou dvoch
spomenutych, musia vstapit do eurozény Vv
strednodobom horizonte. Ako by mala fungovat
menova unia? Tato otdzka zostava tabu v mnohych
oblastiach. Kto kritizoval fungovanie menovej unie
bol zatracovany, Ze spochybiiuje existenciu spolo¢ne;j
meny euro, a okrem toho, eurdpsku integraciu ako
taka. Takéto zovSeobecnenia su nepravdivé. Kto
nechce spoznat problémy menovej Unie, ten v
kone¢nom dosledku riskuje legitimitu spolo¢nej meny.

Pouzita literatura

COLLIGNON, S. (1997): European monetary policy,
Cassell, London.

FIALA, P., PITROVA, M. (2009): Evropska Unie,
Centrum pro studium demokracie a kultury, Brno.
FUNTA, R. (2011): Economic Law and Economic
Crisis, Where do we go from here? Economic, Legal
and Political Dimension, Danube Law and Economics
Review, Brno.

FUNTA, R. (2012): The EU decline? Future prospect
through investment strategy, medzinarodna vedecka
konferencia: Aktualne otazky svetovej ekonomiky a
politiky, Ekonomicka univerzita, Fakulta
medzinarodnych vztahov a Taipei Representative
Office, Bratislava.

FUNTA, R. (2013): Eurépske pravo - otazky a
odpovede, Tribun EU, Brno.

FUNTA, R., NEBESKY, §., JURIS, F. (2014): Pravo
eurdpskej unie, Tribun EU, Brno.

FUNTA, T. (2014): Menové pravo, In. Paulickova, A.:
Finanéné pravo v Cechach ana Slovensku I, KEY
Publishing, Ostrava.

ISSING, 0., GASPAR, V. ANGELONI, I,
TRISTANI, O. (2001): Monetary policy in the Euro
Area, CUP, Cambridge.

SVOBODA, P. (2011): Uvod do evropského prava, 4.
vydani, C.H.Beck, Praha.

STURMA, P., BALAS, V. (2013): Mezinarodni
ekonomické pravo, C.H.Beck, Praha.

TOMASEK, M. (2007): Evropské menové pravo,
C.H.Beck, Praha.

1 SVOBODA, P. (2011): Uvod do evropského prava.



