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Editorial k jarnej edicii
SOCIETAS ET IURISPRUDENTIA 2024

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila prvé ¢islo dvanasteho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial’ nepublikované prispevky. Jeho cielom je poskytovat podnetnu a in-
Spirativnu platformu pre vedecké a celospoloCensky prinosné rieSenia
aktualnych pravnych otazok a ich komunikaciu na drovni najma odborne;j
pravnickej, ale aj zainteresovanej Sirokej obc¢ianskej verejnosti v kontexte
ich najsirsich interdisciplinarnych spolocCenskych suvislosti, a to nielen
na narodnej, ale aj na regionalnej a medzinarodnej urovni.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roc¢ne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktualnou spolocenskou témou alebo dianim, recenzii publi-
kacii vztahujicich sa na hlavné zameranie Casopisu, a taktiez informicii,
ako aj sprav suvisiacich so zdkladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moZnost pristipenia a prehliadania z akéhokol'vek zariadenia umoZziu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktualne, prvé cislo dvanasteho rocnika c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA ponuka celkovo tri samostatné vedecké Studie. V poradi

EDITORIAL 11
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prva Studia ponuka citatelom velmi komplexny a podrobny pohl'ad na
kl'i¢ové a mimoriadne aktudlne otazky pravnej Upravy zameranej na pre-
sadzovanie pravneho $tatu v]JuzZnej Afrike. Nasledujica Stidia prinasa
pravnu analyzu prava na Zzivot a dostojnost zjuhoafrického pohladu.
Vporadi posledna $tidia predstavuje systematicki a hibkovd analyzu
pojmov objektivnej stranky usmrtenia a kulp6zneho ubliZenia na zdravi
z hl'adiska slovenského pravneho poriadku.

V suvislosti s vydanim prvého ¢isla dvanasteho ro¢nika casopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vsetkych je-
ho citatel'ov, prispievatelov aj priaznivcov, Ze Casopis je registrovany
v Adresari Casopisov s otvorenym pristupom (Directory of Open Access
Journals, DOAJ), ako aj v medzindrodnych vedeckych databizach Cros-
sref, ERIH PLUS a Index Copernicus International a poZiadal o registraciu
v d'al$ich medzinarodnych vedeckych databazach. Sticasne by sme vel'mi
radi informovali aj o tom, Ze do okamihu vydania nového ¢isla ¢asopisu
zaznamenali jeho webové stranky celkom 152 krajin navstev (v abeced-
nom poradi):

1. Afganistan 52.Island 103.Pakistan

2. Albansko 53. Izrael 104.Palestina

3. Alzirsko 54. frsko 105.Panama

4. Angola 55. Jamajka 106.Paraguaj

5. Antigua a Barbuda 56. Japonsko 107.Peru

6. Argentina 57.Jemen 108.PobrezZie slonoviny
7. Arménsko 58. Jordansko 109.Pol'sko

8. Australia 59. Juzna Afrika 110.Portoriko

9. Azerbajdzan 60. JuZzna Koérea 111.Portugalsko
10. Bahrajn 61. Kambodza 112.Rakusko

11. Bangladés 62. Kamerun 113.Rumunsko
12. Barbados 63. Kanada 114.Rusko

13. Belgicko 64. Kapverdy 115.Rwanda

14. Benin 65. Katar 116.Salvador

15. Bielorusko 66. Kazachstan 117.Saudska Arabia
16. Bolivia 67. Kena 118.Senegal

17. Bosna a Hercegovina 68. Kirgizsko 119.Seychely

18. Brazilia 69. Kolumbia 120.Sierra Leone
19. Bulharsko 70. Kongo - Kinshasa 121.Singapur

20. Burkina Faso 71. Kosovo 122.Sint Maarten
21. Burundi 72. Kostarika 123.Slovensko
22. Curagao 73. Kuba 124.Slovinsko

EDITORIAL
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23. Cyprus 74. Kuvajt 125.Somalsko

24. Ceska republika 75. Laos 126.Spojené arabské emiraty
25. Cile 76. Libanon 127.Spojené kral'ovstvo
26. Cina 77. Litva 128.Spojené staty americké
27. Dansko 78. Libya 129.Srbsko

28. Dominika 79. Lotyssko 130.Sri Lanka

29. Dominikanska republika 80. Luxembursko 131.Sudén

30. Egypt 81. Macedénsko 132.Syria

31. Ekvador 82. Madagaskar 133.Spanielsko

32. Estéonsko 83. Mad'arsko 134.Svajéiarsko

33. Etidpia 84. Malajzia 135.Svédsko

34. Fidzi 85. Malawi 136.TadZikistan

35. Filipiny 86. Malta 137.Taiwan

36. Finsko 87. Maroko 138.Taliansko

37. Franctzsko 88. Mauricius 139.Tanzania

38. Ghana 89. Mexiko 140.Thajsko

39. Grécko 90. Mjanmarsko 141.Togo

40. Gruzinsko 91. Moldavsko 142.Trinidad a Tobago
41. Guam 92. Mongolsko 143.Tunisko

42. Guatemala 93. Mozambik 144.Turecko

43. Guinea 94. Namibia 145.Uganda

44. Holandsko 95. Nemecko 146.Ukrajina

45. Honduras 96. Nepal 147.Uruguaj

46. Hongkong 97. Nigéria 148.Uzbekistan

47. Chorvatsko 98. Nikaragua 149.Venezuela

48. India 99. Nérsko 150.Vietnam

49. Indonézia 100.Nova Kaledénia 151.Zambia

50. Irak 101.Novy Zéland 152.Zimbabwe

51.Iran 102.0méan

Pri prileZitosti vydania prvého c¢isla dvanasteho ro¢nika ¢asopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s Citatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty irektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tiez ¢lenom redakc¢nej rady ¢asopisu a redakénému timu.

Verim, ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
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obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-

.....

terdisciplinarnych spolocenskych stvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

V mene celej redakcénej rady aredakcie c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 31. marec 2024
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Editorial for Spring Edition
of the SOCIETAS ET IURISPRUDENTIA 2024

Dear readers and friends,

let me introduce the first issue of the twelfth volume of SOCIETAS ET IU-
RISPRUDENTIA, an international scientific online journal for the study of
legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions. Its aim is
to provide a stimulating and inspirational platform for scientific and so-
ciety-wide beneficial solutions to current legal issues and their commu-
nication at the level of primarily legal experts, but also the interested
general public in the context of their broadest interdisciplinary social re-
lations, in like manner at the national, regional and international levels.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, first issue of the twelfth volume of the journal SOCIETAS
ET IURISPRUDENTIA offers atotal of three separate scientific studies.
The very first study offers readers avery comprehensive and detailed
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view of the key and extremely topical issues of legal regulation aimed at
enforcing the rule of law in South Africa. The following study brings a ju-
risprudential analysis of the right to life and dignity from the South Afri-
can perspective. The final study presents systematic and thorough analy-
sis of the concepts of the objective aspect of homicide and culpable bodily
harm from the point of view of the Slovak legal system.

In relation to the release of the first issue of the twelfth volume of the
journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all its
readers, contributors as well as fans that the journal has been registered
in the Directory of Open Access Journals (DOAJ) as well as in internation-
al scientific databases Crossref, ERIH PLUS and Index Copernicus Inter-
national and applied for registration in other international scientific da-
tabases. At the same time, we would like to inform that till the date of the
new issue, the journal’s websites had recorded a total of 152 countries of
visits (in alphabetical order):

1. Afghanistan 52. Greece 103.Panama

2. Albania 53. Guam 104.Paraguay

3. Algeria 54. Guatemala 105.Peru

4. Angola 55. Guinea 106.Philippines
5. Antigua and Barbuda 56. Honduras 107.Poland

6. Argentina 57. Hong Kong 108.Portugal

7. Armenia 58. Hungary 109.Puerto Rico
8. Australia 59. Iceland 110.Qatar

9. Austria 60. India 111.Romania

10. Azerbaijan 61. Indonesia 112.Russia

11. Bahrain 62.Iran 113.Rwanda

12. Bangladesh 63.Iraq 114.Saudi Arabia
13. Barbados 64. Ireland 115.Senegal

14. Belarus 65. Israel 116.Serbia

15. Belgium 66. Italy 117.Seychelles
16. Benin 67.]Jamaica 118.Sierra Leone
17. Bolivia 68. Japan 119.Singapore
18. Bosnia and Herzegovina 69. Jordan 120.Sint Maarten
19. Brazil 70. Kazakhstan 121.Slovakia

20. Bulgaria 71. Kenya 122.Slovenia

21. Burkina Faso 72. Kosovo 123.Somalia

22. Burundi 73. Kuwait 124.South Africa
23. Cambodia 74. Kyrgyzstan 125.South Korea
24. Cameroon 75. Laos 126.Spain

[y
(=)}
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25. Canada 76. Latvia 127.Sri Lanka

26. Cape Verde 77. Lebanon 128.Sudan

27. Chile 78. Libya 129.Sweden

28. China 79. Lithuania 130. Switzerland

29. Colombia 80. Luxembourg 131.Syria

30. Congo - Kinshasa 81. Macedonia 132.Taiwan

31. Costa Rica 82. Madagascar 133.Tajikistan

32. Cote d’Ivoire 83. Malawi 134.Tanzania

33. Croatia 84. Malaysia 135.Thailand

34. Cuba 85. Malta 136.The Netherlands

35. Curagao 86. Mauritius 137.Togo

36. Cyprus 87. Mexico 138.Trinidad and Tobago
37. Czech Republic 88. Moldova 139. Tunisia

38. Denmark 89. Mongolia 140.Turkey

39. Dominica 90. Morocco 141.Uganda

40. Dominican Republic 91. Mozambique 142.Ukraine

41. Ecuador 92. Myanmar 143.United Arab Emirates
42. Egypt 93. Namibia 144.United Kingdom

43. El Salvador 94. Nepal 145.United States of America
44. Estonia 95. New Caledonia  146.Uruguay

45. Ethiopia 96. New Zealand 147.Uzbekistan

46. Fiji 97. Nicaragua 148.Venezuela

47. Finland 98. Nigeria 149.Vietnam

48. France 99. Norway 150.Yemen

49. Georgia 100.0man 151.Zambia

50. Germany 101.Pakistan 152.Zimbabwe

51. Ghana 102.Palestine

On the occasion of launching the first issue of the twelfth volume of

the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
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and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA,

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, March 315t 2024
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Between Commissions of Enquiry
and Direct Prosecution:
Quo Vadis, South Africa?

Siphokazi Qikani
Paul S. Masumbe

Abstract: South Africa has had its fair share of allegations of corrupt activ-
ities within the public sector. Consequently, numerous commissions of en-
quiries have been established to investigate matters of public interest. The
most recent is the Judicial Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Sector including Organs of
State (hereinafter the “Zondo Commission”) established in 2018 with inves-
tigative powers. R1 billion later, the Commission completed and compiled
its findings in 2022/23 which contained a plethora of evidence. Despite the
enormous evidence gathered by the Commission as with other Commissions
before it, prosecution and conviction have been minimal. However, some of
the Commission’s findings have been challenged or subjected to judicial re-
view. The huge costs of these commissions, the sluggish nature of prosecu-
tion and convictions, and the high ratio of challenges to their findings invite
the question of their effectiveness and necessity. Against this backdrop, the
article argues that the government needs to redirect the resources it invests
in these commissions of enquiry into strengthening the existing investigat-
ing institutions and the prosecuting authority. It is argued that the ulti-
mate effect of any investigation into any wrongdoing should be the vindica-
tion of those who have been wronged and the restoration of what has been
lost. This can be best achieved when the country has a capacitated prose-
cuting authority, that can thoroughly investigate and an independent judi-
ciary which is the ultimate guardian of South Africa’s constitutional de-
mocracy. It is hoped that this paper will contribute to the advocacy for the
strengthening of institutions that are designed to uphold the rule of law in
South Africa.

Key Words: Rule of Law; Commission of Enquiry; Prosecuting Authority;
Institutional Independence; Political Interference; Judiciary; South Africa.
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Introduction

The Constitution of the Republic of South Africa! embraces a government
that is characterised by checks and balances, an incident of separation of
powers between the different actors of government. Central to the South
African constitutional system is the rule of law as envisaged in the found-
ing provisions of the Constitution.Z Some of the dictates of the rule of law
and constitutional supremacy are the prevention of arbitrary exercise of
state power and the demand that all government actions must conform
to the Constitution.3 Governance in the Republic is trilateral in nature
and is divided between the legislature, the executive and the judiciary,
and the Constitution envisages a government that ensures accountability,
responsiveness and openness.* The legislative authority is vested in par-
liament.> The executive authority is vested in the President and the cabi-
net.6 Judicial authority is vested in courts and their decisions are binding
to all persons or organs of state to which they apply.” The President is
both the Head of State and the Executive® and, consequently, he is vested
with a wide range of powers that are central to the governance of the Re-
public. These powers, among other things, include the appointment of
the commissions of enquiries (the commissions).? The functions of these
commissions are generally administrative in nature even though they are
usually headed by members of the judiciary, in that theirs is to investi-
gate and make recommendations.

Commissions of enquiries are established in terms of the Commis-
sions Act!? for the purpose of investigating matters of public concern and
for gathering information that is deemed necessary for policy formula-

-

See Constitution of the Republic of South Africa [1996] (hereinafter referred to as the
“Constitution”).

The Founding provisions [of the Constitution] are in Chapter 1 and section 1 provides,
among other things that “the Republic of South Africa is one, sovereign, democratic state
founded on the following values: [...] (c) supremacy of the Constitution and the rule of
law”.

See section 1(c) read with section 2 of the Constitution.

See section 1(d) of the Constitution.

See section 42 of the Constitution states that Parliament consists of the National Assem-
bly and the National Council of Provinces. Section 44 of the Constitution provides for Na-
tional Legislative Authority.

See section 85 of the Constitution provides for the executive authority of the Republic.
See section 165 of the Constitution provides for Judicial Authority.

See section 85(1) of the Constitution.

See section 84(2)(f) of the Constitution.

10 See Commissions Act No. 8 [1947].

[N}
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tion.1! These commissions have become the most pursued tool by the
government to respond to an imminent crisis. The period between Feb-
ruary to November 2018, the President of the Country appointed no less
than four commissions of inquiry: the Zondo Commission, the Nugent
Commission into tax administration and governance by the South African
Revenue Service; the Mpati Commission into allegations of impropriety
regarding the Public Investment Corporation and the Mokgoro Enquiry
into the fitness of the deputy National Director of Public Prosecutions,
Nomgcobo Jiba, and the special director of public prosecutions, Lawrence
Mrwebi, to hold office.12

The National Prosecuting Authority!3 has the power to prosecute
crimes and derives its constitutional mandate from section 179 of the
Constitution. It is placed in Chapter 8 of the Constitution which entrench-
es the mandates of the judiciary and the entire administration of justice
in South Africa.1*

“(1) There is a single national prosecuting authority in the Re-
public, structured in terms of an Act of Parliament, and consist-
ing of -

(a) National Director of Public Prosecutions, who is the head of
the prosecuting authority, and is appointed by the President, as
head of the national executive; and

(b) Directors of Public Prosecutions and prosecutors as deter-
mined by an Act of Parliament.

(2) The prosecuting authority has the power to institute criminal
proceedings on behalf of the state, and to carry out any neces-
sary functions incidental to instituting criminal proceedings.”15

11 See Case of Secretary of the Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State v. Zuma [2021-01-28].
Judgement of the Constitutional Court of South Africa, 2021, CCT 295/20, para 2.

12See PETE, S. A. Commissions of Inquiry as a Response to Crisis: The Role of the Jali Com-
mission in Creating Public Awareness of Corruption (Part1). Obiter [online]. 2020,
vol. 41, no. 4, p. 905 [cit. 2023-12-08]. ISSN 2709-555X. Available at: https://doi.org/10.
17159/obiter.v41i4.10493.

13 See National Prosecuting Authority (NPA) and section 179 of the Constitution.

14See KOHN, L. The National Prosecuting Authority as Part of South Africa’s Integrity and
Accountability Branch and the Related Case for an Anti-Corruption Redress System. Con-
stitutional Court Review [online]. 2022, vol. 12, no. 1, p. 48 [cit. 2023-12-08]. ISSN 2521-
5183. Available at: https://doi.org/10.2989/ccr.2022.0001.

15 See section 179(1)(a), (b) and (2) of the Constitution.
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Pursuant to the demands of section 179 of the Constitution, the Na-
tional Prosecuting Authority Act'® was enacted. Among other things, the
Act purports to ensure that the prosecuting authority exercises its func-
tions without fear, favour, or prejudice.l?

Courts, as the judicial authority of the Republic, are constitutionally
obligated to interpret and apply the law impartially, without fear or prej-
udice subject only to the law and the Constitution.1® No person or organ
of the state shall interfere with the functions of the judiciary.!® Organs of
state must at all costs protect the independence and dignity of the courts.
Decisions and orders issued by courts are binding to all persons or or-
gans of state to which they apply.20

The Zondo Commission was established on the 8t of February 2018
by the President in terms of section 1 of the Commissions Act 8 of 1947
read with see section 84(2)(f) of the Constitution for the purpose of in-
vestigating the alleged state capture, corruption and fraud in the public
sector including organs of state.2!

“The purpose of the Commission was to investigate allegations of
state capture and malfeasance. Guided by the report of the public
protector, the Commission was to inquire into, make findings,
report on and make a recommendation concerning whether and
to what extent and by whom attempts were made through any
form of inducement of any gain whatsoever nature to influence
members of the national executive office bearers and/or func-
tionaries employed by or office bearers of any state institution or
organ of state or directors of any boards of state owned enter-
prises (SOE’s).”22

16 See National Prosecuting Authority Act No. 32 [1998] (hereinafter referred to as the “Na-
tional Prosecuting Authority Act”).

17 See the preamble of the National Prosecuting Authority Act.

18 See section 165(2) of the Constitution.

19 See section 165(3) of the Constitution.

20 See section 165 of the constitution provides for Judicial Authority.

21 See PETE, S. A. Commissions of Inquiry as a Response to Crisis: The Role of the Jali Com-
mission in Creating Public Awareness of Corruption (Part1). Obiter [online]. 2020,
vol. 41, no. 4, p. 905 [cit. 2023-12-08]. ISSN 2709-555X. Available at: https://doi.org/10.
17159/obiter.v41i4.10493.

22 See Case of Korabie v. Judicial Commission of Inquiry into Allegations of State Capture, Cor-
ruption and Fraud in the Public Sector, including Organs of State and Others [2022-09-20].
Judgement of the High Court of South Africa, 2022, 9946/2022, para 2.
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The Zondo Commission was conducted openly and live on television,
as aresult, it aroused public interest. The commission concluded its work
and compiled a six-part report with each part containing numerous vol-
umes of information.2> Many hoped it would culminate in the prosecution
of the alleged perpetrators and the reversal of benefits that were unduly
obtained by those who perpetuated acts of fraud and corruption. This,
unfortunately, has not been the case so far. At best, the commission
makes recommendations for, among other things, further investigation,
and possible prosecution. However, these recommendations may or may
not be accepted or acted upon.2* The uncertainty in the actualization of
justice from the findings of the Zondo Commissions and others before it,
engages the curiosity of this paper.

In satisfying such curiosity this paper will be divided into six parts
with the first part being the introduction. The second part discusses and
analyses the effectiveness of the commissions of enquiries. This is fol-
lowed by an assessment of the prosecuting authority and the subsequent
checks and balances implicit in the National Prosecuting Authority. This
is then followed by an assessment of the investigative directorates as
ameans of strengthening the institution of the National Prosecuting Au-
thority. The paper concludes with recommendations through which the
Prosecuting Authority of the state can be reinforced. This includes the
strengthening and preservation of the integrity of the National Prosecut-
ing Authority.

23 See Commissions Act (8/1947): Judicial Commission of Inquiry into Allegations of State Cap-
ture, Corruption and Fraud in the Public Sector including Organs of State [1947]. Govern-
ment Gazette of the Republic of South Africa, 2018, No. 41436; and ZONDO, R. M. M. Judi-
cial Commission of Inquiry into State Capture Report. In: The Presidency [online]. 2022
[cit. 2023-12-08]. Available at: https://www.thepresidency.gov.za/judicial-commission-
inquiry-state-capture-report.

24 See Case of Korabie v. Judicial Commission of Inquiry into Allegations of State Capture, Cor-
ruption and Fraud in the Public Sector, including Organs of State and Others [2022-09-20].
Judgement of the High Court of South Africa, 2022, 9946/2022, para 50, Case of Secretary
of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and
Fraud in the Public Sector including Organs of State v. Zuma [2021-01-28]. Judgement of
the Constitutional Court of South Africa, 2021, CCT 295/20, para 4, see also Case of Presi-
dent of the Republic of South Africa and Others v. South African Rugby Football Union and
Others [1999-09-10]. Judgement of the Constitutional Court of South Africa, 1999, CCT
16/98, para 146.
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1 The effectiveness of the commissions of enquiry

South Africa is a Republic of laws, where the Constitution is supreme; an
infringement of its law is a direct attack on the rule of law which is one of
the underlying values of the Constitution.25> The Constitutional Court
shared this assertion when it was called upon to intervene when the
then-president was resisting the summonses issued in terms of section 3
of the Commissions Act. President Zuma was summoned as a witness and
required to give his version of events upon being implicated in the allega-
tions of corruption and fraud by other witnesses who gave evidence in
the Zondo Commission.

“These terms of reference place the former President at the cen-
tre of the investigation. They seek to establish whether he abdi-
cated his constitutional power to appoint Cabinet members to
a private family and whether he had acted unlawfully. [...] Sight
must not be lost of the fact that it was he who was the subject of
the investigation and who drew up the terms of reference that
placed him at the heart of the investigation.”26

The Constitutional Court ordered that the former President must at-
tend the Commission and give evidence as he does not enjoy the right to
silence as a witness.2” The Court held that it is vested with wide remedial
powers when deciding constitutional matters in terms of section
172(1)(b) of the Constitution and deemed it just and equitable to issue
such as an order.28 This case may have been the beginning of more chal-
lenges to come and the questioning of the legitimacy of the Zondo Com-
mission, at the hands of the same office bearer who established it and
drew its terms of reference.

25 See Case of Secretary of the Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State v. Zuma [2021-01-28].
Judgement of the Constitutional Court of South Africa, 2021, CCT 295/20, para 87.

26 See Case of Secretary of the Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State v. Zuma [2021-01-28].
Judgement of the Constitutional Court of South Africa, 2021, CCT 295/20, paras 21 and
22.

27 See Case of Secretary of the Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State v. Zuma [2021-01-28].
Judgement of the Constitutional Court of South Africa, 2021, CCT 295/20, para 90.

28 See Case of Secretary of the Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State v. Zuma [2021-01-28].
Judgement of the Constitutional Court of South Africa, 2021, CCT 295/20, paras 110 and
111.
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The commission continued with its mandate, concluded and handed
the last report in June 2022.2° The reports revealed a systematic en-
trenchment of widespread corruption, where corrupt elites took control
of the key institutions of the country. This power abuse was character-
ised by strategic appointments of certain individuals who were complicit
in the corruption and dismissals or harassment of the individuals who
resisted the corrupt activities that occurred in the key institutions of the
country.3? The Zondo Commission report provides examples of such ap-
pointments, for example the appointments of Tom Moyane to the South
African Revenue Service (SARS), various appointments to the National
Prosecuting Authority (NPA), and to various boards of directors at State-
Owned Enterprises (SOEs).3! Some of the alleged appointments to the
National Prosecuting Authority were a subject of judicial review which
escalated all the way to the Constitutional Court. In Mncwabe v. President
of the Republic of South Africa and Others; Mathenjwa v. President of the
Republic of South Africa and Others,3? the Constitutional Court was ap-
proached by aggrieved applicants who wanted the Court to review and
set aside President Ramaphosa’s decisions to fill some vacancies in the
National Prosecuting Authority. These applicants among other things,
were contesting the appointees of the President to the NPA, as they were
convinced that the former president had appointed them but resigned
before announcing such an appointment publicly.

“During the early part of 2018, prior to his resignation from of-
fice, former President Zuma took steps to appoint five senior Na-
tional Prosecuting Authority members as either DPPs or Special
DPPs in various National Prosecuting Authority offices. The ap-

29 See MOSALA, L. Judicial Commission of Inquiry into Allegations of State Capture, Corrup-
tion and Fraud in the Public Sector Including Organs of State: Media Statement. In: Com-
mission of Inquiry into Allegations of State Capture [online]. 2022-06-18 [cit. 2023-12-08].
Available at: https://www.statecapture.org.za/site/files/announcements/658.

30See SINGH, K. and T. PILLAY. What to Do with the Offenders? Unpacking South Africa’s
State Capture Amnesty Debate. New Agenda [online]. 2022, vol. 86, no. 1, p. 21 [cit. 2023-
12-08]. ISSN 1607-2820. Available at: https://www.ajol.info/index.php/na/article /view/
252783.

31See SINGH, K. and T. PILLAY. What to Do with the Offenders? Unpacking South Africa’s
State Capture Amnesty Debate. New Agenda [online]. 2022, vol. 86, no. 1, p. 21 [cit. 2023-
12-08]. ISSN 1607-2820. Available at: https://www.ajol.info/index.php/na/article /view/
252783.

32 See Case of Mncwabe v. President of the Republic of South Africa and Others; Mathenjwa v.
President of the Republic of South Africa and Others [2023-08-24]. Judgement of the Con-
stitutional Court of South Africa, 2023, CCT 102/22; CCT 120/22.
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pointments were recorded in official Presidential Minutes, all
dated 1 February 2018. The news appears to have reached cer-
tain appointees, but, [...], not directly through former President
Zuma or his office. The appointments were not announced to the
public. On 14 February 2018, former President Zuma resigned
from office and President Ramaphosa assumed office. [...] During
March 2019, [..], President Ramaphosa decided to revoke,
amongst others, these two appointments.”33

The alleged appointments had reached the aggrieved parties through
unsolicited advice from the then National Director of Public Prosecutions
(NDPP), Mr Shaun Abrahams.34 It is worth noting that Mr Abraham’s own
appointment was also under judicial review and was subsequently de-
clared invalid by the Constitutional Court in Nxasana v. Corruption Watch
NPC and Others35 in August 2018. The premature notification to the al-
leged appointees to the NPA by Mr Abrahams was held to be invalid for
the lack of the functus officio doctrine, which would have a binding effect
on President Ramaphosa as the Successor of the former president.3¢ This
is but one of the illustrations of malicious efforts to control key state in-
stitutions by certain individuals. The Zondo Commission concluded its
chapter, made evidence available to the public and made recommenda-
tions. However, such information’s rigour and effectiveness leave much
to be desired as the country hopelessly awaits justice. The implementa-
tion of some of the Zondo Commission recommendations seems to be
very sluggish. This may be attributed to the fact that the existing anti-
corruption strategies in South Africa are inadequate and therefore exten-

33 See Case of Mncwabe v. President of the Republic of South Africa and Others; Mathenjwa v.
President of the Republic of South Africa and Others [2023-08-24]. Judgement of the Con-
stitutional Court of South Africa, 2023, CCT 102/22; CCT 120/22, paras 6 and 7.

34 See Case of Mncwabe v. President of the Republic of South Africa and Others; Mathenjwa v.
President of the Republic of South Africa and Others [2023-08-24]. Judgement of the Con-
stitutional Court of South Africa, 2023, CCT 102/22; CCT 120/22, paras 13 to 16.

35 See Case of Nxasana v. Corruption Watch NPC and Others [2018-08-13]. Judgement of the
Constitutional Court of South Africa, 2018, CCT 13/18, para 93. See also Case of Mncwabe
v. President of the Republic of South Africa and Others; Mathenjwa v. President of the Re-
public of South Africa and Others [2023-08-24]. Judgement of the Constitutional Court of
South Africa, 2023, CCT 102/22; CCT 120/22, para 14.

36 See Case of Mncwabe v. President of the Republic of South Africa and Others; Mathenjwa v.
President of the Republic of South Africa and Others [2023-08-24]. Judgement of the Con-
stitutional Court of South Africa, 2023, CCT 102/22; CCT 120/22, paras 66, 67, 75, 95,
118,128 and 129.
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sive and urgent reforms are necessary.3’ It is rather unfortunate that the
government does not seem to be registering progress that would culmi-
nate in justice being served against those who profited from the abuse of
power and state capture.38

2 Prosecution

The prosecution of crimes in the Republic is done by the National Prose-
cuting Authority (NPA) in terms of section 179 of the Constitution and
the National Prosecuting Authority Act.3° The Act gives effect to the Con-
stitution which demands that “there is a single national prosecuting au-
thority in the Republic, structured in terms of an Act of Parliament” and
which shall discharge its mandate without fear, favour or prejudice.40
“The National Prosecuting Authority (NPA) is aspecial constitutional
body that exercises significant public powers in South Africa’s democracy
but does not fit comfortably within either the judicial or the executive
branch of state.”#! South Africans were optimistic that after the findings
of the Zondo Commission, the NPA would have registered some success-
es in holding those who perpetuated activities of state capture responsi-
ble. This, however, is yet to be witnessed.

Lauren Kohn, writing for the 2022 Constitutional Court Review, pro-
poses what she terms an “urgent need for a comprehensive, constitution-
ally informed redress mechanism” to remedy the effects of state capture

37 See PIENAAR, G. and N. BOHLER-MULLER. Implementation of the State Capture Commis-
sion Recommendations: An Institutional Perspective on Ethics and Accountability. New
Agenda [online]. 2023, vol. 90, no. 1, p. 11 [cit. 2023-12-08]. ISSN 1607-2820. Available at:
https://www.ajol.info/index.php/na/article/view/257373, see also Post Zondo - The Fu-
ture of Democracy Colloquium. In: HSRC - Human Sciences Research Council [online].
2023 [cit. 2023-12-08]. Available at: https://hsrc.ac.za/post-zondo-the-future-of-demo-
cracy-colloquium/.

38 See PIENAAR, G. and N. BOHLER-MULLER. Implementation of the State Capture Commis-
sion Recommendations: An Institutional Perspective on Ethics and Accountability. New
Agenda [online]. 2023, vol. 90, no. 1, pp. 11-20 [cit. 2023-12-08]. ISSN 1607-2820. Availa-
ble at: https://www.ajol.info/index.php/na/article/view/257373.

39 See the National Prosecuting Authority Act. These prosecution powers are conferred in
terms of section 179(1) of the Constitution read with section 2 of the National Prosecut-
ing Authority Act.

40 See section 179(1)(a) and (4) of the Constitution.

41See KOHN, L. The National Prosecuting Authority as Part of South Africa’s Integrity and
Accountability Branch and the Related Case for an Anti-Corruption Redress System. Con-
stitutional Court Review [online]. 2022, vol. 12, no. 1, p. 1 [cit. 2023-12-08]. ISSN 2521-
5183. Available at: https://doi.org/10.2989/ccr.2022.0001.
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in South Africa.#2 This redress mechanism includes a possible establish-
ment of a “fourth branch of state” that would promote accountability and
openness as envisaged in the founding provisions of the Constitution.*3
She envisages political reforms, such as an amendment to the National
Prosecuting Authority Act, that would create non-trial resolutions
(NTRs).#* This would require significant forms of backing, including civil
society backing, political backing and ultimately constitutional amend-
ment as South Africa is still “in a phase of responsive and ‘experimental
constitutionalism’.”4> The NTRs are acclaimed as the best administrative
international practices that are an alternative to long criminal trial pro-
cesses and will assist in recovering fraudulently obtained benefits from
corrupt individuals. These NTRs may include deferred trial agreements
and would advance accountability for corrupt activities such the state
capture.*¢ Proposals and ideas such as these are good ways to begin the
legislative journey toward an effective prosecution of crimes in the coun-
try.

42 See KOHN, L. The National Prosecuting Authority as Part of South Africa’s Integrity and
Accountability Branch and the Related Case for an Anti-Corruption Redress System. Con-
stitutional Court Review [online]. 2022, vol. 12, no. 1, p. 3 [cit. 2023-12-08]. ISSN 2521-
5183. Available at: https://doi.org/10.2989 /ccr.2022.0001.

43 See section 1(d) of the Constitution.

4 See KOHN, L. The National Prosecuting Authority as Part of South Africa’s Integrity and
Accountability Branch and the Related Case for an Anti-Corruption Redress System. Con-
stitutional Court Review [online]. 2022, vol. 12, no. 1, p. 1 [cit. 2023-12-08]. ISSN 2521-
5183. Available at: https://doi.org/10.2989 /ccr.2022.0001.

45 See KOHN, L. The National Prosecuting Authority as Part of South Africa’s Integrity and
Accountability Branch and the Related Case for an Anti-Corruption Redress System. Con-
stitutional Court Review [online]. 2022, vol. 12, no. 1, pp. 11-12 [cit. 2023-12-08]. ISSN
2521-5183. Available at: https://doi.org/10.2989/ccr.2022.0001.

46 “For a general definition that covers the expanse of the DPA (as a broad species of non-
trial resolution) in the American context see, for example, F. Mazzacuva ‘Justifications and
Purposes of Negotiated Justice for Corporate Offenders and Non-Prosecution Agreements
in the UK and US Systems of Criminal Justice’ (2014) 78 Journal of Criminal Law 249, 250:
A DPA is a deal between the government and a target corporation [or entity, including
a state entity], whereby the former agrees to dismiss a criminal charge, after a given peri-
od of time, if the latter fulfils its obligations, which might be, for example: to cooperate
with public authorities in their investigations of culpable individuals; to accept its re-
sponsibility by acknowledging the acts of its employees; to undertake internal reforms
including the introduction of effective compliance programmes and independent moni-
tors; punitive measures (such as penalties, restitution and surrender of ill-gotten finan-
cial gains), etc.” See KOHN, L. The National Prosecuting Authority as Part of South Africa’s
Integrity and Accountability Branch and the Related Case for an Anti-Corruption Redress
System. Constitutional Court Review [online]. 2022, vol. 12, no. 1, p.9 [cit. 2023-12-08].
ISSN 2521-5183. Available at: https://doi.org/10.2989/ccr.2022.0001.
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The prosecution of crimes in South Africa currently depends on the
efficacy of the National Prosecuting Authority, functioning alongside an
independent judiciary. For an effective prosecution of crimes, such as
those perpetuated under state capture, the NPA must be well-capacita-
ted, strengthened and afforded the institutional integrity it deserves. The
role of the National Prosecuting Authority is immense, and it is incum-
bent upon South Africans to ensure effective mechanisms that guarantee
accountability whilst protecting the independence of this institution.*?
Section 20 of the National Prosecuting Authority Act confers authority on
the NPA to institute and conduct prosecution of crimes on behalf of the
state. Section 30 further provides that members of the prosecuting au-
thority must exercise their duties without fear, favour or prejudice and
no organ of state or any person shall improperly interfere with or ob-
struct the functioning of this institution.*® Notwithstanding these legisla-
tive and constitutional promises, interference, and various challenges to
the functioning of the NPA have to an extent compromised the integrity
of this institution.4?

The current status of the NPA exposes it to interference in its func-
tions and compromises its independence and institutional integrity. This
may be due to the fact that its national head, the National Director of Pub-
lic Prosecution (NDPP) is appointed by the President>? and power is giv-
en to the cabinet minister responsible for the administration of justice to
exercise final responsibility over that National Prosecuting of Authori-
ty.>! The status quo is detrimental to the mandate of the NPA and there-
fore, a fourth branch of government in the form of a National Prosecuting

47See OMAR, ]. The NPA’s Limited Independence and How to Mitigate Political Interference
in High-Profile Cases. Southern African Public Law [online]. 2020, vol. 35, no. 2, p. 3 [cit.
2023-12-08]. ISSN 2522-6800. Available at: https://doi.org/10.25159/2522-6800/7343.

48 See OMAR, ]. The NPA’s Limited Independence and How to Mitigate Political Interference
in High-Profile Cases. Southern African Public Law [online]. 2020, vol. 35, no. 2, p. 7 [cit.
2023-12-08]. ISSN 2522-6800. Available at: https://doi.org/10.25159/2522-6800/7343,
see also section 179 of the Constitution.

49 See Case of Mncwabe v. President of the Republic of South Africa and Others; Mathenjwa v.
President of the Republic of South Africa and Others [2023-08-24]. Judgement of the Con-
stitutional Court of South Africa, 2023, CCT 102/22; CCT 120/22; and Case of Nxasana v.
Corruption Watch NPC and Others [2018-08-13]. Judgement of the Constitutional Court of
South Africa, 2018, CCT 13/18.

50 “There is a single national prosecuting authority in the Republic, structured in terms of an
Act of Parliament, and consisting of (a) a National Director of Public Prosecutions, who is
the head of the prosecuting authority, and is appointed by the President, as head of the
national executive.” See section 179(1)(a) of the Constitution.

51 See section 179(6) of the Constitution.
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Authority that is free from executive control is warranted; a branch that
will report directly to parliament through its independent head. This
would ensure its functional independence and integrity. This may be the
best time to consider the necessary amendments to some parts of section
179 of the Constitution and subsequently to the National Prosecuting Au-
thority Act so as to guarantee an independent prosecuting authority; one
that is free of encroachment from members of the executive arm of state.

3 The National Prosecuting Authority with checks and balances

The doctrine of separation of powers with checks and balances is implicit
in our constitutional structure. It divides power between the legislature,
the executive, and the judiciary. All these three institutions have a clear
mandate and independence, subject to the necessary checks and balanc-
es. The legislative and executive powers are infused in terms of section
91 of the Constitution, in that members of the executive must be elected
from the legislature and no more than two outside the legislature.>2
These two arms of state are political and interdependent in nature. The
third arm, on the other hand, which is the judiciary is an independent
non-political institution that must perform its functions impartially with-
out fear, favour or prejudice, subject only to the law and the Constitu-
tion.>3 This is the Constitutional guarantee for the independence of the
judicial authority, subject to some checks and balances entailed in the
appointments, security of tenure and removal of judicial officers in terms
of the Constitution.5* No person or organ of state shall interfere with its
functioning,’s judicial decisions are final and bind all those to whom they
apply.5¢ The Chief Justice is an independent head of this third arm of gov-
ernment and is responsible for all judicial functions of the Republic.57

The institutional independence of the judiciary culminates in the
functional independence of this vital branch of government. This is nec-
essary, for the functional independence and integrity of the National
Prosecuting Authority. A fourth branch of government designated for the
NPA is long overdue. The phrase that “the prosecuting authority exercis-

52 See section 91 of the Constitution.

53 See section 165(2) of the Constitution.

54 See sections 174 and 175 which provide for the appointment of judges, section 176 pro-
vides for the term of office and remuneration of judges and section 177 provides for re-
moval of judges.

55 See section 165(3) of the Constitution.

56 See section 165(5) of the Constitution.

57 See section 165(6) of the Constitution.
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es its functions without fear, favour or prejudice”, echoed in both sec-
tion 179 of the Constitution and section 32 of the National Prosecuting
Authority Act is not supported by proper institutional independence as-
suring mechanisms. This is because of the so-called “inward approach”
towards the independence of the NPA, in that the people who prosecute
must exercise this function independently and according to their code of
conduct. This renders the institutional independence of the NPA possible
only if an individual prosecutor acts with integrity.>®8 The current status
quo does not guarantee the independence and functional integrity of the
NPA that South Africa needs to effectively prosecute crime without fear,
favour or prejudice as envisaged in the Constitution.>?

It has been noted that the NPA’s role is quasi-judicial, in that they de-
cide which matters must come to court and this requires the level of in-
dependence that is granted to the judiciary as the third arm of state.
Therefore, internal accountability measures through the NDPP’s office
are necessary for an effective implementation of checks and balances that
would curtail arbitrary exercise of power within the NPA.%® The current

58 See OMAR, J. The NPA’s Limited Independence and How to Mitigate Political Interference
in High-Profile Cases. Southern African Public Law [online]. 2020, vol. 35, no. 2, p. 9 [cit.
2023-12-08]. ISSN 2522-6800. Available at: https://doi.org/10.25159/2522-6800/7343.

59 “The Court, in re: Certification of the Constitution of the RSA, 1996, had an opportunity to
evaluate whether the NPA was sufficiently independent. The challenge brought before the
Court was whether the presidential power to appoint the NDPP impacted negatively on
institutional independence and infringed the doctrine of separation of powers. The Court
was, however, satisfied that the appointment of the NDPP by the President did not com-
promise the doctrine of separation of powers. The Court found that section 179(4) was
tantamount to a ‘constitutional guarantee of independence’. Furthermore, the Court not-
ed that the NPA was not part of the judiciary and therefore a strict separation of powers
was not required to ensure institutional independence. I argue that a duty to act ‘without
fear, favour and prejudice’ was confused with structural independence. The Court over-
stated the duty to act without ‘fear, favour or prejudice’ as signifying the intention to cre-
ate an independent institution.” See OMAR, J. The NPA’s Limited Independence and How
to Mitigate Political Interference in High-Profile Cases. Southern African Public Law
[online]. 2020, vol. 35, no. 2, p. 9 [cit. 2023-12-08]. ISSN 2522-6800. Available at: https://
doi.org/10.25159/2522-6800/7343.

60 “In Democratic Alliance v. President of the Republic of South Africa and Others, the Court
confirmed that the Constitution requires the NPA to act independently from the executive
and that, as such, the NDPP must be viewed as a ‘non-political chief executive officer di-
rectly appointed by the President’. The office of the NDPP must be ‘non-political’ and
‘non-partisan’ and its role is closely related to the function of the judiciary. Yet it lacks the
independence clearly provided to the judiciary. Section 165(2) of the Constitution pro-
vides that ‘[t]he courts are independent and subject only to the Constitution and the law,
which they must apply impartially and without fear, favour or prejudice.” In my view,
a failure to mandate structural independence for the NPA has an impact on individual
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constitutional arrangement, as far as it relates to the exercise of power by
the minister responsible for the administration of justice, compromises
the institutional independence and integrity of the NPA.6! The political
arms of government should not have influence, either directly or indi-
rectly, on the decision-making of the National Prosecuting Authority. This
is so because “the independence in prosecutorial discretion stems from
the fact that the decision should be made based on pure legal criteria”.62
It is only the will of law that can be applied fairly and to everyone.63

“Thus, there are structural problems, including those related to
appointment, removal, ministerial interference, and budgetary
constraints, that may allow for political interference in the prop-
er functioning of the NPA. This political interference has mani-
fested in the alleged lack of willingness to prosecute apartheid
crimes and the NPA’s seeming inertia in prosecuting offences as-
sociated with state capture.”64

The National Prosecuting Authority needs structural strengthening
through unequivocal legislative mechanisms that will guarantee its inde-
pendence from political interference.

The status quo at the National Prosecuting Authority leaves alot to
be desired. This is more so with regards to the prosecution of state cap-
ture cases as the country is yet to witness such prosecutions. One of the
prominent figures accused of state capture crimes Mr Matshela Koko’s

prosecutors’ ability to perform their functions professionally.” See OMAR, ]. The NPA’s
Limited Independence and How to Mitigate Political Interference in High-Profile Cases.
Southern African Public Law [online]. 2020, vol. 35, no. 2, p. 11 [cit. 2023-12-08]. ISSN
2522-6800. Available at: https://doi.org/10.25159/2522-6800/7343.

61 See OMAR, J. The NPA’s Limited Independence and How to Mitigate Political Interference
in High-Profile Cases. Southern African Public Law [online]. 2020, vol. 35, no. 2, p. 17 [cit.
2023-12-08]. ISSN 2522-6800. Available at: https://doi.org/10.25159/2522-6800/7343,
see also Case of Pikoli v. President of the Republic of South Africa and Others [2009-08-11].
Judgement of the High Court of South Africa, 2009, 8550/09.

62 See OMAR, J. The NPA’s Limited Independence and How to Mitigate Political Interference
in High-Profile Cases. Southern African Public Law [online]. 2020, vol. 35, no. 2, p. 18 [cit.
2023-12-08]. ISSN 2522-6800. Available at: https://doi.org/10.25159/2522-6800/7343.

63 See OMAR, J. The NPA’s Limited Independence and How to Mitigate Political Interference
in High-Profile Cases. Southern African Public Law [online]. 2020, vol. 35, no. 2, p. 18 [cit.
2023-12-08]. ISSN 2522-6800. Available at: https://doi.org/10.25159/2522-6800/7343.

64 See OMAR, J. The NPA’s Limited Independence and How to Mitigate Political Interference
in High-Profile Cases. Southern African Public Law [online]. 2020, vol. 35, no. 2, p. 20 [cit.
2023-12-08]. ISSN 2522-6800. Available at: https://doi.org/10.25159/2522-6800/7343.
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case was struck off from the roll due to unreasonable delays.®5 This
shows how sluggish the nature of these prosecutions has been so far.

4 Investigative Directorates

Section 7 of the National Prosecuting Authority Act provides for the es-
tablishment of investigative directorates for the investigation of certain
categories of crimes.®¢ The mandate of this section has, however, been
tried and tested in South Africa with very disappointing outcomes. From
this mandate, the Office for Serious Economic Offences as well as the In-
vestigating Directorate of Serious Economic Offences were established as
investigative units within the NPA but due to excessive red tape, they
were not much of a success.®’” Due to this, the National Prosecuting Au-
thority Amendment Act 61 of 2000 was promulgated and established the
Directorate of Special Operations, famously known as “the Scorpions”.68
The Scorpions were hard at work, however, they faced a lot of criticism.

65 “Former Eskom interim CEO Matshela Koko, his family and others accused of corruption
are breathing a little easier after the Kusile corruption case was struck off the roll, but the
National Prosecuting Authority could reinstate charges.” See HAWKER, D. NPA’s Bungled
Matshela Koko Kusile Corruption Case Sounds Alarm Bells over Directorate’s Prepared-
ness to Prosecute. In: Daily Maverick [online]. 2023-11-25 [cit. 2023-12-08]. Available at:
https://www.dailymaverick.co.za/article/2023-11-25-npas-bungled-matshela-koko-
kusile-corruption-case-sounds-alarm-bells-over-directorates-preparedness-to-prosecu-
te/.

66 See MONTESH, M. and ]. BERNING. A Need for a Single Anti-Corruption Agency in South
Africa: A Comparative Study. Acta Criminologica. 2012, vol. 2012, no. 1, p. 118. ISSN 1012-
8093.

67 See MONTESH, M. and ]. BERNING. A Need for a Single Anti-Corruption Agency in South
Africa: A Comparative Study. Acta Criminologica. 2012, vol. 2012, no. 1, p. 119. ISSN 1012-
8093.

68 “The Directorate of Special Operations was established in terms of section 7 and 43a of
the National Prosecuting Authority Act, read with section 2 of the National Prosecuting
Authority Amendment Act 61 of 2000. In terms of section 7 of the National Prosecuting
Authority Act, the Directorate was given the power to “investigate, gather, keep and ana-
lyse information, institute criminal proceedings related to offences committed in an or-
ganised fashion and categories of offences determined by the State President by procla-
mation”. Furthermore, the Directorate had the powers to investigate and carry out any
functions incidental to “investigations, gather, keep and analyse information and where
appropriate, institute criminal proceedings and carry out any necessary functions inci-
dental to instituting criminal proceedings”. In terms of section 30 of the National Prose-
cuting Authority Act, read with section 14 of the National Prosecuting Authority Amend-
ment Act, the special investigators of the Directorate had the powers as provided for in
the Criminal Procedure Act51 of 1977.” See MONTESH, M. and ]. BERNING. A Need for
a Single Anti-Corruption Agency in South Africa: A Comparative Study. Acta Criminologi-
ca. 2012, vol. 2012, no. 1, p. 119. ISSN 1012-8093.
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They were, among other things, criticised for allegedly exceeding their
mandate, and political interference in their work and were subjected to
investigations. The ultimate investigation was the Khampepe Commis-
sion of Inquiry in 2005 which was appointed to investigate, amongst oth-
ers, the mandate and location of the Directorate of Special Operations.®°
The Khampepe Commission found, among other things that the Scorpi-
ons were constitutional and properly located, however, they exceeded
their mandate with the collection of intelligence and there was alack of
oversight over their operations.’? In 2008 the Scorpions were dissolved
and incorporated into the South African Police Service (SAPS).7!

The incorporation of the Scorpions into the South African Police Ser-
vice marked a significant departure from locating investigative direc-
torates within the National Prosecuting Authority to SAPS. After the dis-
solution of the Scorpions, the Directorate for Priority Crime Investigation
(DPCI) famously known as the “Hawks” was established in 2009.72 In
Glenister v. President of the Republic of South Africa and Others,”3 the Con-
stitutional Court declared legislation that created the Hawks unconstitu-
tional to the extent that it failed to establish the independence of the
Hawks. This lack of independence offends the constitutional require-

69 See MONTESH, M. and ]. BERNING. A Need for a Single Anti-Corruption Agency in South
Africa: A Comparative Study. Acta Criminologica. 2012, vol. 2012, no. 1, p. 121. ISSN 1012-
8093, see also KANYEGIRIRE, A. Investigating the Investigators: A Summary of the Kham-
pepe Commission of Inquiry. SA Crime Quarterly [online]. 2008, no. 24, pp. 35-40 [cit.
2023-12-08]. ISSN 2413-3108. Available at: https://doi.org/10.17159/2413-3108/2008/
v0i24a953.

70 See MONTESH, M. and ]. BERNING. A Need for a Single Anti-Corruption Agency in South
Africa: A Comparative Study. Acta Criminologica. 2012, vol. 2012, no. 1, p. 122. ISSN 1012-
8093.

71 See MONTESH, M. and ]. BERNING. A Need for a Single Anti-Corruption Agency in South
Africa: A Comparative Study. Acta Criminologica. 2012, vol. 2012, no. 1, p. 125. ISSN 1012-
8093.

72 “This was done in terms of the National Prosecuting Authority Amendment Bill of 2008 as
well as the South African Police Service Amendment Bill of 2008.” See MONTESH, M. and
J. BERNING. A Need for a Single Anti-Corruption Agency in South Africa: A Comparative
Study. Acta Criminologica. 2012, vol. 2012, no. 1, p. 125. ISSN 1012-8093.

73 See Case of Glenister v. President of the Republic of South Africa and Others [2011-03-17].
Judgement of the Constitutional Court of South Africa, 2011, CCT 48/10 (hereinafter re-
ferred to as “Glenister”) cited in MONTESH, M. and ]J. BERNING. A Need for a Single Anti-
Corruption Agency in South Africa: A Comparative Study. Acta Criminologica. 2012,
vol. 2012, no. 1, p. 125. ISSN 1012-8093.
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ments and renders the Hawks vulnerable to political interference.”* The
legislature needs to go back to the drawing board and amend the Consti-
tution and the National Prosecuting Authority Act to enable an investiga-
tive directorate that is properly located within the NPA and given powers
to investigate, collect and analyse intelligence and prosecute crimes in-
dependently, without fear, favour, or prejudice.

Conclusions

The South African constitutional democracy needs protection now more
than ever before. This will be best achieved through the strengthening of
the state institutions that are responsible for upholding the rule of law of
the Republic. The National Prosecuting Authority is one such institution
and is at the heart of protecting our democracy. The country was headed
to the correct path when the scorpions were established but a lot can be
learnt from its shortcomings to create a directorate of the same nature
with properly defined parameters and oversight. There is a great need
for a multidisciplinary prosecutor-orientated investigation that is pro-
perly housed within the NPA that would successfully prosecute crimes of
such magnitude as those identified in the state capture investigation.

The country has put an emphasis on the commissions of enquiry for
far too long and, these commissions, at best, serve as sources of public
awareness about matters that infringe on public interests, such as the
state capture and corrupt activities that have been taking place in the
county. The over-dependence on commissions of enquiry has proven
detrimental to our constitutional democracy as the general public seems
to be losing hope in the current crime-fighting mechanisms. South Afri-
cans need to see justice being done; there needs to be prosecution of
crimes such as those perpetuated under the auspice of state capture. This
duty lies in the hands of a capable prosecuting authority that will dili-
gently investigate, institute prosecution, and successfully prosecute such
crimes.

The judiciary, as the “ultimate guardian of the Constitution”,’> needs
to work alongside a functional prosecuting authority in order for it to de-

74 See MONTESH, M. and ]. BERNING. A Need for a Single Anti-Corruption Agency in South
Africa: A Comparative Study. Acta Criminologica. 2012, vol. 2012, no. 1, p. 125. ISSN 1012-
8093.

75 See Case of Doctors for Life International v. Speaker of the National Assembly and Others
[2006-08-17]. Judgement of the Constitutional Court of South Africa, 2006, CCT 12/05,
para 38.

STUDIES 35



a I SOCIETAS ET IURISPRUDENTIA
D | 2024, ro¢nik XII,, ¢islo 1, s. 19-39
CIETAS

SO AS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

liver justice to the people. It may be easy for the NPA to charge or insti-
tute criminal proceedings but to successfully prosecute them is a tough
mountain to climb when such cases have been poorly investigated. This
is often the case in matters of state capture, people are arraigned in
court, but their cases are eventually struck off from the roll for flimsy
reasons.

The writers are of the view that South Africa needs a prosecutor-
orientated investigation as was the case during the times of the scorpi-
ons. The best way to achieve this is to amend the National Prosecuting
Authority Act to establish an investigative directorate that would be
placed within the NPA with clearly defined powers and limitations. This
may be attributed to the need for “multi-disciplinary structures, that is,
having prosecutors, intelligence operatives or analysts as well as investi-
gators in ateam” as envisaged by the Khampepe Commission of En-
quiry.’6 An arrangement such as this would be better placed in a unique
fourth branch of government in the form of the National Prosecuting Au-
thority which is headed by the National Directorate of Public Prosecution
and reports directly to Parliament. This would guarantee institutional
independence for the NPA and exempt it from unwarranted political in-
terference that the prosecuting authority is currently subjected to. The
writers do not take away the important work that the Hawks are doing
within the South African Police Service, however, their efforts cannot be
adequate for the rampant corrupt activities that have been exposed in
the Zondo Commission. This inadequacy may also be owing to the lack of
political independence as was pointed out by the Constitutional Court in
Glenister. Hence the need for a carefully legislated investigative direc-
torate within the NPA is a necessity for justice to prevail amid critical
cases such as those contained in the state capture report.
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Jurisprudential Analysis of the Right to Life and Dignity:
A South African Perspective

Zibele Norless Nodangala
Paul S. Masumbe

Abstract: The purpose of the study is to analyse the jurisprudence of the
right to life and dignity as fundamentally protected rights in a South Afri-
can perspective since the dawn of democracy and Constitution of 1996
hereafter referred to as the Constitution. This paper argues that South Afri-
ca as a state in applying the Bill of Rights and the Constitution might have
encroached or applied laws that may have compromised justice in so far as
the impact from the decisions of the courts are concerned. This paper will
therefore examine how the courts have interpreted the law and the protec-
tion of the non derogable rights of life and dignity post constitutional de-
mocracy. The democratic government has a duty to reverse apartheid poli-
cies that stemmed from colonial laws. Apartheid laws segregated people
and rights were clustered, and selectively applied along racial lines with
a tiny majority of European-Africans as sole beneficiaries of rights while
the African majority wallow in rightlessness. The authors will examine how
the state interprets these fundamental principles of the constitution since
the dawn of democracy. The authors hope that the arguments presented in
this paper would assist in understanding the moral justification of the deci-
sions in human rights cases in South Africa as the courts battle their way
into the realisation of especially non derogable rights as set out in the Bill
of Rights.

Key Words: Jurisprudence; Human Dignity; Equality; Constitution; Democ-
racy; Bill of Rights; South Africa.

Introduction

“But freedom is not enough. You do not wipe away the scars of
centuries by saying: Now you are free to go where you want, and
do as you desire, and choose the leaders you please. You do not
take a person who, for years, has been hobbled by chains and
liberate him, bring him up to the starting line of a race and then
say, “you are free to compete with all the others,” and still justly
believe that you have been completely fair. Thus it is not enough
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just to open the gates of opportunity. All our citizens must have
the ability to walk through those gates.” Lyndon B. Johnson, To
Fulfill These Rights, Commencement Address at Howard Univer-
sity, 1965.

This paper will attempt to answer the question as to how the courts
have applied the constitutional elements of life and dignity and attempt
further to weave such interpretation while focusing on the philosophical
underpinnings of South Africa’s understanding and application of these
fundamental concepts.

This research goes further to suggest damages that ought to accrue
to people who at some stage experienced the gruesome acts since the
Constitution of 1996 came into existence where courts evoked the prin-
ciple of life and dignity. Apartheid system was very brutal. Human rights
issues only mattered when they adversely affected whites. Courts were
run by the South African Constitutional system which was based on the
doctrine of parliamentary sovereignty where parliament was supreme to
all laws and above all arms of the state. There was no democratic rule.
When people stood firmly against human rights violations, the State re-
acted against the masses,! 69 people were killed and 180 injured by po-
lice gunfire.? In justifying this, this paper will investigate the following
incidences post-apartheid and how the courts have grappled with the is-
sues and thus building the jurisprudence protecting life and dignity.

The Constitutional Court delivered ajudgement in the case of S v.
Makwanyane and Another (hereinafter referred to as the “Makwanya-
ne”)3 where Makwanyane challenged the constitutionality of the capital
punishment in the constitutional dispensation. The Constitutional Court
ruled in favour of Makwanyane in that the punishment was cruel and de-
grading violating the Bill of Rights which respects human dignity and
against cruelty. The court decided in favour of Makwanyane due to the
new constitutional order which rejected laws that brutalised and dimin-
ished respect for human life.* In President of the Republic of South Africa

-

Sharpeville Massacre on the 21 March 1960 occurred because of unarmed blacks who
marched against apartheid policies especially the pass laws.

See FRANKEL, Ph. H. An Ordinary Atrocity: Sharpeville and Its Massacre. 15t ed. New Haven:
Yale University Press, 2001. 263 p. ISBN 0-300-09178-8.

Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94.

Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 391.

N

w

-~

STUDIES 41



a I SOCIETAS ET IURISPRUDENTIA
D | 2024, ro¢nik XII,, &islo 1, s. 40-60

OCIET

SO > https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

and Another v. HugoS where Mr Hugo challenged the then President Man-
dela after signing a Presidential Act which provided a special remission
of sentences which was granted to certain categories of prisoners who
were mothers with minor children under the age of 12 years. Section
82(1)(k) of the Interim Constitution empowered the President to exer-
cise his rights and pardon mothers with children under the 12 years of
age. Hugo had a son under the age of 12 years. He decided to challenge
the decision on the basis that it discriminated him and his son and cited
section 8(1) of the Interim Constitution” and his son according to sec-
tion 8(2).8 Mr Hugo sought an order declaring the presidential Act un-
constitutional and directing the 1st Appellant to correct it in accordance
with Interim Constitution. Goldstone ] noted that the presidential pardon
was not to an individual to correct a miscarriage of justice but to a group
to confer an advantage upon them as an act of mercy at a time of histori-
cal significance. Our contention is that the mercy should have been ap-
plied across the board especially since for the first time in a long time, the
South African judicial decisions on constitutional matters were being de-
cided based on new constitutional order. The decision that males play
a secondary role somehow discriminated Hugo who at the time was the
only surviving parent to the child. Though the constitutional court’s deci-
sion to pardon mothers was not intended to discriminate, the criteria
could have been more open to all persons to give heed to the equality
clause in section 8(1) of the Interim Constitution.

In Harksen v. Lane NO and Others® where Ms Harksen was insolvent
and challenged the constitutionality of certain provisions of the Insolven-
cy Actl0 citing discrimination. Harksen maintained that the provisions!!

@

Case of President of the Republic of South Africa and Another v. Hugo [1997-04-18]. Judge-
ment of the Constitutional Court of South Africa, 1997, CCT 11/96.

Case of President of the Republic of South Africa and Another v. Hugo [1997-04-18]. Judge-
ment of the Constitutional Court of South Africa, 1997, CCT 11/96, para 2.

“Every person shall have the right to equality before the law [...]” Interim Constitution of
the Republic of South Africa Act No. 200 [1993] (hereinafter referred to as the “Interim
Constitution”), para 3, section 8(1).

No person shall be unfairly discriminated against directly or indirectly, and without dero-
gating from the generality of this provision, on one or more of the following grounds in
particular, race, gender, sex, ethnic, or social origin, colour, sexual orientation, conscience,
belief, culture or language.

Case of Harksen v. Lane NO and Others [1997-10-07]. Judgement of the Constitutional
Court of South Africa, 1997, CCT 9/97.

10 Insolvency Act No. 24 [1936], section 20(1).

11 [nsolvency Act No. 24 [1936], para 8.
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unfairly discriminated against insolvent individuals treating them differ-
ently from the solvent persons, violating the equality clause which pro-
hibits discrimination on various grounds.? In this case the Court found
that the Insolvency Act indeed differentiated between insolvent persons
and the solvent. However, the Court held that the differentiation in the
end did not amount to unfair discrimination. The court’s rationale was
premised on a legitimate purpose which aimed at protecting the interests
of creditors only and thereby maintaining the integrity financial systems.
Despite the court’s decision refuting the discrimination, we argue that
Harksen’s arguments were valid in that the court when referring to the
solvent spouse considered it a female. Essentially, the Court wore blink-
ers in that the category of the property that was acquired by the solvent
spouse during marriage referred to section 22 of the Matrimonial Prop-
erty Act 88 of 1984 and therefore the differentiation is in our view dis-
criminatory on one or more grounds listed in section 9 such as sex.

Similarly, in the case of Ferreira v. Levin NO and Others; Vryenhoek
and Others v. Powell NO and Others!3 the Court decided that section 417
of the Companies Act!* was unconstitutional and invalid as it forced
aperson to be summoned to an enquiry to testify and produce docu-
ments despite such persons seeking to evoke the privilege against self-
incrimination. This section together with section 25(3) of the Constitu-
tion violated a person’s right to a just and equitable terms of payment to
all affected persons. A confirmation of the right to dignity was affirmed
by the Constitutional Court in Dawood and Another v. Minister of Home
Affairs and Others; Shalabi and Another v. Minister of Home Affairs and
Others; Thomas and Another v. Minister of Home Affairs and Others5 when
a couple challenged the constitutionality of section 25(9)(b) of the Aliens
Controls Act'® which provided that a foreign spouse of a South African cit-
izen who wished to secure an immigration permit must be in possession

12 Constitution of the Republic of South Africa Act No. 108 [1996] (hereinafter referred to as
the “Constitution”), section 9 protects people on various grounds, race, gender, sex, eth-
nic, or social origin, colour, sexual orientation, conscience, belief, culture or language.

13 Case of Ferreira v. Levin NO and Others; Vryenhoek and Others v. Powell NO and Others
[1995-12-06]. Judgement of the Constitutional Court of South Africa, 1995, CCT 5/95, pa-
ra 28.

14 Companies Act No. 61 [1973].

15 Case of Dawood and Another v. Minister of Home Affairs and Others; Shalabi and Another v.
Minister of Home Affairs and Others; Thomas and Another v. Minister of Home Affairs and
Others [2000-06-07]. Judgement of the Constitutional Court of South Africa, 2000, CCT
35/99, paras 2 and 4.

16 Aliens Control Act No. 96 [1991].
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of avalid temporary residence permit failing which the spouse would
have to leave outside South Africa or the South African spouse would
have to leave South Africa and accompany the foreign spouse in order to
avoid separation or family break up. The applicants challenged its consti-
tutionality and the constitutional Court ruled in favour of the applicants
and stated that the provision violated the applicants right to dignity and
that the provision was inconsistent with the Constitution.

The Constitutional Court held in Carmichele v. Minister of Safety and
Security (hereinafter referred to as the “Carmichele”)!? that the State was
obliged to protect the human dignity after the applicant stake a claim
against the State for delictual liability damages arising from the unlawful
omissions by the officers of the state. The applicant was brutally attacked
by a man who was awaiting trial for attempted rape. The Constitutional
Court found that the state had an obligation in terms section 39(2) in
conjunction with section 10 of the Constitution and further that the state
is obligated by the Constitution and international law to protect the dig-
nity and security of women and in the circumstances, the police recom-
mendation for the assailant’s release could amount to wrongful conduct
giving rise to liability.1® In Freedom of Religion South Africa v. Minister of
Justice and Constitutional Development and Others!® the Constitutional
Court held that the child had a right to be treated with dignity and pro-
tected from any harm or maltreatment.20 The court ruled against chas-
tisement and that it was unconstitutional as it purports violence and
abuse, and it is inconsistent with the values which the Constitution and
the bill of Rights represent.

By championing to overcome pre-democratic struggles, people antic-
ipate a society that is free of violence or other forms of indignity. The
transition into the democratic South Africa that is inclusive of the free-
dom of all races, transparent in nature, without discrimination and unjust
laws, was widely welcomed by the greater society within South Africa

17 Case of Carmichele v. Minister of Safety and Security [2001-08-16]. Judgement of the Con-
stitutional Court of South Africa, 2001, CCT 48/00.

18 Case of Carmichele v. Minister of Safety and Security [2001-08-16]. Judgement of the Con-
stitutional Court of South Africa, 2001, CCT 48/00, para 35.

19 Case of Freedom of Religion South Africa v. Minister of Justice and Constitutional Develop-
ment and Others [2019-09-18]. Judgement of the Constitutional Court of South Africa,
2019, CCT 320/17.

20 Case of Freedom of Religion South Africa v. Minister of Justice and Constitutional Develop-
ment and Others [2019-09-18]. Judgement of the Constitutional Court of South Africa,
2019, CCT 320/17, para 43; and section 28(1)(d) of the Constitution.
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and beyond its borders. A society that embraces Ubuntu and its values as
stated in chapter 2 of the Constitution of the Republic of South Africa.

However, the grand expectation of a discrimination and inequality
free society developed cracks overtime as injustice and equality rare
their ugly heads again and again. One way or the other, the State violates
the fundamental rights of the very people it sought to protect. The State
ought to play a pertinent role in applying the principles that are aimed at
restoring the human dignity and preserving the fundamental right to life
enshrined in the Constitution. What we see as a practice is a total oppo-
site of our expectations of a democratic South Africa where clearly the
state or its officials fail to protect the people. The case of Carmichele is
one of many.2! In this case the victim was brutally attacked by a convict-
ed rapist who had been let loose by the state albeit the state was warned
of the anticipated danger the perpetrator could cause. Carmichele would
mark the unfolding of the state’s incapacity to realise the non derogable
rights to life and dignity.

1 South African Courts and the Human Rights imperatives

South African Courts are empowered by the Bill of Rights and the Consti-
tution to heal the scars of the past and help build aliberated society.
Amongst its many roles is to enforce law against all human rights viola-
tions directed to society and the members of the public.

In Ex Parte Minister of Safety and Security and Others: In Re S v. Wal-
ters and Another,?2 Kriegler ] made a point about the nature of law in our
democratic dispensation. After referring with approval to an observation
made by the United States Supreme Court and by Langa ] in Makwanya-
ne?3 that the government is the “potent, omnipresent teacher” and that
for “good or for ill, it teaches the whole people by its example”.24 Krieg-
ler ] stated:

21See Case of Carmichele v. Minister of Safety and Security [2001-08-16]. Judgement of the
Constitutional Court of South Africa, 2001, CCT 48/00.

22 Case of Ex Parte Minister of Safety and Security and Others: In Re S v. Walters and Another
[2002-05-21]. Judgement of the Constitutional Court of South Africa, 2002, CCT 28/01,
para 6.

23 In paragraph 222, Langa ] had written: “Implicit in the provisions and tone of the Consti-
tution are values of a more mature society, which relies on moral persuasion rather than
force; on example rather than coercion. In this new context, then, the role of the State be-
comes clear. For Good or for worse, the State is a role model for our society.”

24 Case of Olmstead v. United States [1928-06-04]. Opinion of the Supreme Court of the Unit-
ed States, 1928, 277 U.S. 438, p. 485.
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“We have a history of violence - personal, political and institu-
tional. Our country is still disfigured by violence, not only in the
dramatic form of murder, rape and robbery but more mundanely
in our homes and on our roads. This is inconsistent with the ide-
als proclaimed by the Constitution. The State is called upon to set
an example of measured, rational, reasonable and proportionate
responses to antisocial conduct and should never be seen to
condone, let alone to promote, excessive violence against trans-
gressors. Its role in our violent society is rather to demonstrate
that we are serious about the human rights the Constitution
guarantees for everyone, even suspected criminals. An enact-
ment that authorises police officers in the performance of their
public duties to use force where it may not be necessary or rea-
sonably proportionate is therefore both socially undesirable and
constitutionally impermissible.”25

The new democratic order brought hope to the masses. It was ex-
pected that the new government of National Unity would be an explicit
transformation: the notion that the South African state and society would
change fundamentally if South Africa was to move away from racism, au-
tocracy, poverty, and inequality that characterised the apartheid era.z6
Courts would treat every human being with dignity and honour embrac-
ing every person’s constitutional rights. One of the court’s role and man-
date, amongst many others is to make sure of the acceleration of democ-
racy, advancement, and enforcement of the Constitution.?” Kriegler ] be-
lieves that role of promoting a culture of respect for human life and digni-
ty lies with the state. He took the view that:

“Implicit in the provisions and tone of the Constitution are val-
ues of a more mature society, which relies on moral persuasion
rather than force; on example rather than coercion. In this new

25 Case of Ex Parte Minister of Safety and Security and Others: In Re S v. Walters and Another
[2002-05-21]. Judgement of the Constitutional Court of South Africa, 2002, CCT 28/01,
para 47.

26 Reflections on Democracy and Human Rights: A Decade of the South African Constitution
(Act 108 of 1996) [online]. 1t ed. Johannesburg: South African Human Rights Commission,
2006. 203 p. [cit. 2024-02-29]. ISBN 0-620-36364-9. Available at: https://www.sahrc.org.
za/home/21/files/Reports/Reflection%200f%20democracy%20and%20human%20righ
ts_10%20year%20review_%20200.pdf.

27 Legislative and Other Mandate. In: The South African Judiciary [online]. 2024 [cit. 2024-
02-29]. Available at: https://www.judiciary.org.za/index.php/ocj/legislative-and-other-
mandate.
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context, then, the role of the State becomes clear. For good or for
worse, the State is a role model for our society. A culture of re-
spect for human life and dignity, based on the values reflected in
the Constitution, has to be engendered, and the State must take
the lead. In acting out this role, the State not only preaches re-
spect for the law and that the killing must stop, but it demon-
strates in the best way possible, by example, society’s own re-
gard for human life and dignity by refusing to destroy that of the
criminal. Those who are inclined to kill need to be told why it is
wrong. The reason surely must be the principle that the value of
human life is inestimable, and it is a value which the State must
uphold by example as well.”28

Brandeis ] was quoted as saying:

“Our Government is the potent, the omnipresent teacher. For
good or for ill, it teaches the whole people by its example.”2°

The State is compelled to preserve human life consequent to their
deeds, law does not allow retribution. Brennan ] in Furman v. Georgia3°
expresses these sentiments:

“[...] even the vilest criminal remains a human being possessed
of common human dignity.”3!

Section 7(2) of the 1996 Constitution bears similar view with Kanti-
an philosophy and ruling on rights and their reciprocal duties. Fletcher
reflected that Human dignity shall be inviolable and concluded that: “The
state must respect, protect, promote and fulfil the rights in the Bill of
Rights.”32

28 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 222.

29 Brandies ] was quoted in a dissenting opinion in Case of Olmstead v. United States [1928-
06-04]. Opinion of the Supreme Court of the United States, 1928, 277 U.S. 438.

30 Case of Furman v. Georgia [1972-06-29]. Opinion of the Supreme Court of the United
States, 1972, 408 U.S. 238, pp. 290-291 (Brennan ] concurring).

31 Case of Furman v. Georgia [1972-06-29]. Opinion of the Supreme Court of the United
States, 1972, 408 U.S. 238, p. 273.

32 FLETCHER, G. P. Human Dignity as a Constitutional Value. University of Western Ontario
Law Review. 1984, vol. 22, no. 2, p. 178. ISSN 0703-900X.

STUDIES 47



al I SOCIETAS ET IURISPRUDENTIA
D | 2024, ro¢nik XII,, &islo 1, s. 40-60
TAS

SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

This order by the Constitution was also confirmed in the case of
Carmichele v. Minister of Safety and Security33 regarding parallel opera-
tions of the Bill of Rights. Human dignity as one of the founding values of
the Constitution is reflected in many judgments like that of Makwanyane
among others, including when Chief Justice Chaskalson said:

“The affirmation of [inherent] human dignity as a foundational
value of the constitutional order places our legal order firmly in
line with the development of constitutionalism in the aftermath
of the Second World War.”34

In the same token, Kantian ruling puts an emphasis but not only on
human dignity alone. The ruling also encompasses the inviolable inher-
ent and intrinsic worth35 or values of everyone. Kantian ruling suggests
that the worth of a person has no price, admits of no substitute, cannot be
traded off for anything in the world.36

Ackermann | elucidates Kant’s philosophy with respect to “intrinsic
worth” and he quotes:

“On the highest level, dignity is a quality of worth or excellence,
and when used in the compound term ‘human dignity,” it sug-
gests all that for Kant is inherent in the human ‘personhood’ of
every human being.”37

Similarly, Judge Sachs affirms the idea in S v. Lawrence:

33 Case of Carmichele v. Minister of Safety and Security [2001-08-16]. Judgement of the Con-
stitutional Court of South Africa, 2001, CCT 48/00.

34 CHASKALSON, A. The Third Bram Fischer Lecture: Human Dignity as a Foundational Val-
ue of Our Constitutional Order. South African Journal on Human Rights [online]. 2000,
vol. 16, no. 2, pp. 193-205 [cit. 2024-02-29]. ISSN 1996-2126. Available at: https://doi.
org/10.1080/02587203.2000.11827594.

35 Human dignity and human worth are interchangeable expressions according to Kantian
philosophy. Hence, the reference “intrinsic and worth”.

36 WALDRON, J. The Dignity of Groups. Acta Juridica. 2008, vol. 2008, no. 1, pp. 66-90. ISSN
0065-1346.

37 ACKERMANN, L. W. H. The Legal Nature of the South African Constitutional Revolution.
New Zealand Law Review. 2004, no. 4, pp. 633-679. ISSN 1173-5864; and KLAAREN, J. The
Constitutionalist Concept of Justice L Ackermann: Evolution by Revolution. In: N.
BOHLER-MULLER, M. COSSER and G. PIENAAR, eds. Making the Road by Walking: The
Evolution of the South African Constitution [online]. 1sted. Pretoria: Pretoria University
Law Press (PULP), 2018, pp. 27-43 [cit. 2024-02-29]. ISBN 978-1-920538-75-0. Available
at:  https://www.pulp.up.ac.za/images/pulp/books/legal_dialogues/making the_road_
by_walking/Chapter%202%20Making%?20the%20Road.pdf.
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“Indeed, there is a core to the individual conscience so intrinsic
to the dignity of the human personality that it is difficult to imag-
ine any factors whatsoever that could justify its being penetrated
by the state.”38

Former Chief Justice Pius Langa links the appreciation of the Individ-
ual’s dignity’s respect for his community:

“Dignity and identity are inseparably linked as one’s sense of
self-worth is defined by one’s identity. Cultural identity is one of
the most important parts of a person’s identity precisely because
it flows from belonging to a community and not from personal
choice or achievement.”3?

Equitably, the Constitutional Court in National Coalition for Gay and
Lesbian Equality and Another v. Minister of Justice and Others (hereinafter
referred to as the “National Coalition for Gay and Lesbian Equality”)°
confirmed the interrelatedness between dignity and equality when it
found that the criminal offence of sodomy did not only unfairly discrimi-
nate against gay men, however, in addition, LGBT males face dispropor-
tionate and discriminatory treatment. This unfair discrimination was de-
structive to their dignity, since it stigmatised them as criminals plainly
because they seek to engage in sexual conduct which is part of their ex-
perience as human being.4! This direct act of discrimination is amongst
the grounds listed as a right under section 9(3) of the Constitution. Sec-
tion 9(4) of the Constitution states clearly that no person may unfairly be
discriminate directly or indirectly against anyone one or more grounds
as listed in section 9(3). It continues that Legislation must prevent and
prohibit unfair discrimination. In this landmark judgement, the court
found that criminalisation of sodomy violated gay men’s right to equality
as it unfairly discriminated against them on those grounds listed in the
equality clause, sexual orientation. The court emphasised that the right to

38 Case of S v. Lawrence [1997-10-06]. Judgement of the Constitutional Court of South Africa,
1997, CCT 38/96, para 168.

39 Case of MEC for Education: KwaZulu-Natal and Others v. Pillay [2007-10-05]. Judgement of
the Constitutional Court of South Africa, 2007, CCT 51/06, para 53.

40 Case of National Coalition for Gay and Lesbian Equality and Another v. Minister of Justice
and Others [1998-10-09]. Judgement of the Constitutional Court of South Africa, 1998,
CCT 11/98.

41 Case of National Coalition for Gay and Lesbian Equality and Another v. Minister of Justice
and Others [1998-10-09]. Judgement of the Constitutional Court of South Africa, 1998,
CCT 11/98, para 28.
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dignity was a cornerstone of our Constitution*? which played a part in
equality analysis, and therefore, the criminalisation of sodomy success-
fully takes away from gay men their dignity and self-worth by labelling
them deviant for acts which formed a great part of their identity, and
which were committed in private. Consequently, the court found the
crime not only as a breach of equality but also as a breach of dignity and
privacy. Sachs] acutely describes the connection between dignity and
equality:

“At the heart of equality jurisprudence is the rescuing of people
from a caste-like status and putting an end to their being treated
as lesser human beings because they belong to a particular
group. [...] To penalise people for being what they are is pro-
foundly disrespectful of the human personality and violatory of
equality.”43

Pre-constitutional era was an anti-black racist era characterised by
laws with no regard to human rights. Hence O’'Regan] agreed with
Chaskalson ] in that the death penalty constituted a violation of section
11(2) of the Constitution of the Republic which could not be saved by the
section 36 limitation clause. The judge held further that the punishment
also violated the rights to human life and human dignity.** O’Regan ] re-
ferred to the right to life as being “antecedent”> to all other rights in the
Constitution, as without life no other rights could be exercised. She ad-
vanced this view describing her interpretation of the content to the right
to life.

“It is not life as mere organic matter that the Constitution cher-
ishes, but the right to human life: the right to live as a human be-
ing, to be part of a broader community, to share in the experi-
ence of humanity. [...] The right to life, thus understood, incorpo-
rates the right to dignity. So the rights to human dignity and life

42 Case of National Coalition for Gay and Lesbian Equality and Another v. Minister of Justice
and Others [1998-10-09]. Judgement of the Constitutional Court of South Africa, 1998,
CCT 11/98, para 20.

43 Case of National Coalition for Gay and Lesbian Equality and Another v. Minister of Justice
and Others [1998-10-09]. Judgement of the Constitutional Court of South Africa, 1998,
CCT 11/98, para 129.

4 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 318.

45 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 326.
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are entwined. The right to life is more than existence, it is a right
to be treated as a human being with dignity: without dignity,
human life is substantially diminished. Without life, there cannot
be dignity.”4¢

She stated that respect for dignity is especially important given
South Africa’s history of a “denial of a common humanity”.4” She confirms
the nature of dignity as being inherent in all human beings, thus rejecting
outrightly the argument that criminals relinquish their right to be treated
with dignity upon committing a crime.*8 O’Regan] concluded that the
death penalty was a breach of the rights to life and dignity. Not only that
but she also described the process in gruesome detail and found it to be
a breach of dignity. She argued that dignity was infringed during the time
spent on death row awaiting execution.#? After carefully looking at the
limitation clause under section 36 of the Constitution. O’'Regan ] empha-
sised that:

Death penalty was an unjustifiable infringement of the rights in
section 11(2) which says that “No person shall be subject to tor-
ture of any kind, whether physical, mental or emotional, nor
shall any person be subject to cruel, inhuman or degrading
treatment or punishment”, section 9, equality clause, 9(1) Eve-
ryone is equal before the law and has the right to equal protec-
tion and benefit of the law. Section 9(2) Equality includes the full
and equal enjoyment of all rights and freedoms, 9(3) which
clearly states the specified grounds of prohibited discrimination
and section 10, human dignity “Everyone has inherent dignity
and the right to have their dignity respected and protected”.5?

In Makwanyane the Constitutional Court dealt with the distinction of
an issue which saw the court heavily criticised on its decision. In a minor-
ity judgement O’'Regan and Sachs J] clenched on the view that a prosti-

4 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 326.

47 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 329.

48 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 331.

49 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 336.

50 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 327 which is the interpretation sections 9 and
10 of the Constitution. Look at this footnote, it doesn’t read nice.
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tute’s dignity was reduced due to her conduct that commercialises her as
a commodity due to alaw which criminalises the conduct of the prosti-
tute and not that of her client. Criminalising the act of prostitution was
unfair since it excluded the patronage to the services. They are quoted:

“The very nature of prostitution is the commodification of one’s
body. Even though we accept that prostitutes may have few al-
ternatives to prostitution, the dignity of prostitutes is diminished
[...] by their engaging in commercial sex work. The very charac-
ter of the work they undertake devalues the respect that the
Constitution regards as inherent in the human body.”5!

In this instance, the Court used the immanent dignity measure to
help protect dignity in painful and unexpected situations, as well as to
put an end to treating condemned people as objects to be legally pun-
ished. The Bill of Rights is clear on the rights of all human beings and the
courts are empowered to enforce the rights imposed on natural and ju-
ristic persons by the Constitution. In Makwanyane the Court held that
from this the third respondent has failed to accord the applicant the dig-
nity inherently forthcoming to him.52

2 Protection of Victims of Crime and administration of justice

Before the commencement of the constitutional state, the greater popula-
tion had no rights to be protected. Black people were subjected to all
kinds of humiliation and torture. The transition that was initiated by the
Constitution of the Republic presented opportunities for the recognition
of the wrongs and the correction of apartheid disparities. The new sys-
tems nullified the laws that discriminated people on grounds of race, sex,
or their origin. The right to human dignity and equality is guaranteed un-
der the new constitutional order and the Bill of Rights.

The State protects life by preventing murders and where life has
been taken, punishing a perpetrator is a must. The State is obligated to
deploy the police to prevent crime and not to end people’s lives.53 The

51 Case of S v. Jordan and Others [2002-10-09]. Judgement of the Constitutional Court of
South Africa, 2002, CCT 31/01, para 74.

52 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 26 (Chaskalson ]).

53 South African Police Service Act No. 68 [1995], see also Case of Rail Commuters Action
Group and Others v. Transnet Ltd t/a Metrorail and Others [2004-11-26]. Judgement of the
Constitutional Court of South Africa, 2004, CCT 56/03.
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Marikana killings therefore reflects an absence of clarity within the South
African Police Service on questions of principle regarding the use of
force. The case of Sivuka & 328 Others v. Ramaphosa and Others5* reveals
the lack of clarity for the SAPS. In his judgement delivered on 30 June
2022 Van Jooste ] elucidated that the police tactical response unit shot
and killed 34 striking workers and seriously wounded and arrested many
others who were part of the peaceful gathering on public land at Mari-
kana. While this was a peaceful gathering as allowed by the Gatherings
Act>s as well as section 17 of the Constitution, police shot and killed un-
armed workers leaving many of them wounded. South African citizens
anticipated a more protective government through state police in the
democratic era. However, to the contrary, they are not sure if that is the
case since the Sharpeville massacre especially considering the Marikana
tragedy in 2012.

It is very clear that the principles governing SAPS members caused
the unfortunate incident at Marikana. Indeed, this research echo the
words by Council for the Advancement of the South African Constitution
that (hereinafter referred to as the “CASAC”),5¢ “the South African gov-
ernment has also tended to use ‘talking tough on crime’ in response to
calls by citizens for ‘something to be done about crime’ or the complaint
that ‘in South Africa, criminals have more rights than their victims’.”57
Ackerman | has explained that, in the constitutional scheme of the new
South Africa, human dignity itself is not conferred, but rather accepted
categorically as an attribute of humankind.5®8 However, certain con-
straints on people like the Marikana miners’ strike as deeply inconsistent
or dissonant with the respect they are due. O'Regan ] asserts:

“The importance of dignity as a founding value of the new Con-
stitution cannot be overemphasised. Recognising a right to digni-
ty is an acknowledgement of the intrinsic worth of human be-

54 Case of Sivuka & 328 Others v. Ramaphosa and Others [2022-06-30]. Judgement of the
High Court of South Africa, 2022, 36879/2015.

55 Gatherings Act No. 205 [1993].

56 Council for the Advancement of the South African Constitution (CASAC).

57 Submission by CASAC to the Marikana Commission of Inquiry: The Role of the South African
Police Service in the Marikana Massacre on 16 August 2012 [online]. 1sted. Cape Town:
Council for the Advancement of the South African Constitution, 2013, p. 7 [cit. 2024-02-
29]. Available at: http://www.casac.org.za/wp-content/uploads/2016/11/CASAC-sub-
mission-to-Marikana-Commission.pdf.

58 ACKERMANN, L. W. H. The Legal Nature of the South African Constitutional Revolution.
New Zealand Law Review. 2004, no. 4, pp. 643-647. ISSN 1173-5864.
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ings: human beings are entitled to be treated as worthy of re-
spect and concern.”s?

Ackerman ] concurring in National Coalition for Gay and Lesbian
Equality said:

“Dignity is a difficult concept to capture in precise terms. At its
least, it is clear that the constitutional protection of dignity re-
quires us to acknowledge the value and worth of all individuals
as members of our society.”¢0

Marikana tragedy explicitly illustrate the underlying relational con-
cept of human dignity at work. The decision in the Minister of Health and
Others v. Treatment Action Campaign and Others (hereinafter referred to
as the “Treatment Action Campaign”)é! confirmed the significance of
one’s dignity when the state was asked to provide arelatively cheap or
affordable anti-retroviral drug (Nevirapine)®? to citizens afflicted by the
pandemic. The manufacturers of the treatment, Nevirapine had offered to
make it available to the South African government free of charge for a pe-
riod of five years. The treatment was for the purposes of reducing the
risk of mother-to child transmission of HIV.3 In the case of Ngomane and
Others v. City of Johannesburg Metropolitan Municipality and Another%* for
example, the court dealt with the destruction and confiscation of the
property of a group of homeless people living under the bridge in the city
of Johannesburg. After it was found that the removal and destruction of
their personal effects was an arbitrary deprivation of their right to priva-
cy as per section 14(c) of the Constitution, which included the right not to
have the property seized, the Court ordered compensation. The Court

59 Case of S v. Makwanyane and Another [1995-06-06]. Judgement of the Constitutional
Court of South Africa, 1995, CCT 3/94, para 328.

60 Case of National Coalition for Gay and Lesbian Equality and Another v. Minister of Justice
and Others [1998-10-09]. Judgement of the Constitutional Court of South Africa, 1998,
CCT 11/98, para 28.

61 Case of Minister of Health and Others v. Treatment Action Campaign and Others (No. 2)
[2002-07-05]. Judgement of the Constitutional Court of South Africa, 2002, CCT 8/02.

62 Case of Minister of Health and Others v. Treatment Action Campaign and Others (No. 2)
[2002-07-05]. Judgement of the Constitutional Court of South Africa, 2002, CCT 8/02, pa-
ra 19, read with paras 71 and 80.

63 Case of Minister of Health and Others v. Treatment Action Campaign and Others (No. 2)
[2002-07-05]. Judgement of the Constitutional Court of South Africa, 2002, CCT 8/02, pa-
ra 19, read with paras 71 and 80.

64 Case of Ngomane and Others v. City of Johannesburg Metropolitan Municipality and Another
[2019-04-03]. Judgement of the Supreme Court of Appeal of South Africa, 2019, 734/
2017.
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ruled that the City of Johannesburg could have used other appropriate
remedies at its disposal to assist in the applicant’s desperate circum-
stances in an effort not to deter his human dignity. The conduct of the
City of Johannesburg was unconstitutional. Equally, in Mr. Qolani case,
the Court directed the City of Cape Town to return all building materials
seized by the Anti-Land Invasion Unit (ALIU) between the period of
1 May 2020 till the 25 August 2020 which was the date when the order
was granted. Article 22 of the Universal Declaration echoes:

“Everyone, as a member of society, has the right to social securi-
ty and is entitled to realization, through national effort and in-
ternational co-operation and in accordance with the organiza-
tion and resources of each state, of the economic, social and cul-
tural rights indispensable for his dignity and the free develop-
ment of his personality.”66

In an orbiter dictum Zondo ] (as he then was)é7 repeat this principle
when he wrote a dissenting judgment in the case of Malan v. City of Cape
Town:

“Having a home is very important to the dignity of any person.”¢8

The State has that compelling duty to take rational decision and pro-
vide reasonable steps to allow the lessee to correct a breach in lease
agreement before applying for an eviction order. Similarly, Constitution®®
approved that socio-economic rights can be protected by courts even
though they may not fully be conditional on legislation. In the case of
Government of the Republic of South Africa and Others v. Grootboom and
Others (hereinafter referred to as the “Grootboom”),”? the Court elucidat-
ed specifically that for the state to be reasonable, it must be directed at
protecting applicant’s human dignity:

65 Naked Man Eviction Case: Officers Cleared of Misconduct Charges, Court Hears. In:
News24 [online]. 2021-10-13 [cit. 2024-02-29]. Available at: https://www.news24.com/
news24 /southafrica/news/naked-man-eviction-case-officers-cleared-of-misconduct-
charges-court-hears-20211013.

66 Universal Declaration of Human Rights [1948-12-10].

67 Case of Malan v. City of Cape Town [2014-09-18]. Judgement of the Constitutional Court of
South Africa, 2014, CCT 143/13.

68 Case of Malan v. City of Cape Town [2014-09-18]. Judgement of the Constitutional Court of
South Africa, 2014, CCT 143/13, para 127.

69 Rights include access to land (section 25 of the Constitution), housing (section 26), health
care, food, water, social security (section 27) and education (section 29).

70 Case of Government of the Republic of South Africa and Others v. Grootboom and Others
[2000-10-04]. Judgement of the Constitutional Court of South Africa, 2000, CCT 11/00.
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“It is fundamental to an evaluation of the reasonableness of state
action that account be taken of the inherent dignity of human be-
ings. The Constitution will be worth infinitely less than its paper
if the reasonableness of state action concerned with housing is
determined without regard to the fundamental constitutional
value of human dignity. Section 26, read in the context of the Bill
of Rights as awhole, must mean that the respondents have
aright to reasonable action by the state in all circumstances and
with particular regard to human dignity. In short, I emphasise
that human beings are required to be treated as human be-
ings.”7t

The above jurisprudential onslaught notwithstanding, the philosoph-
ical driver underpinning the right to life and dignity in South Africa re-
mains the principle of Ubuntu which is translated to mean “I am what
[ am because of who we all are”, it simply implies humanity to others.
Ubuntu was expressly referred to in the 1993 Interim Constitution but
not in the 1996 Constitution. However, Ubuntu is implied in the 1996
Constitution by its frequent reference to human dignity and forms part of
the emerging South African and African jurisprudence.

Conclusions

In review of its efforts, this paper highlighted the drive by the judicial
system in South Africa to realise the fundamental ambition of the Consti-
tution of 1996 by advancing the non-derogable rights to life and human
dignity post-apartheid. While judiciary’s effort has registered its own
controversy and its stride is a work in progress and is still going to be for
time, the totality of its ambition in consonance with other branches of
government is to help heal the wounds of more than three centuries of
human indignity of the African majority from colonialism, apartheid, and
serious economic and social dispossession.

Violations of the right to life and human dignity poses a danger to the
very Constitution and the rule of law we ought to respect and protect in
post-apartheid South Africa. The philosophy that underpins the right to
life and dignity in South Africa is rooted in the deeper understanding that
human dignity cannot be distinguished from human existence and that

1 Case of Government of the Republic of South Africa and Others v. Grootboom and Others
[2000-10-04]. Judgement of the Constitutional Court of South Africa, 2000, CCT 11/00,
para 83.
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such inalienable right rest on the soul of every mortal regardless of their
race, culture, and national origin (Ubuntu).

The landmark cases discussed above from Carmichele, National Coa-
lition for Gay and Lesbian Equality, Makwanyane, Treatment Action Cam-
paign to Grootboom and others cited in this paper, it is evident that the
judiciary has helped situate the right to life and human dignity at the cen-
ter of human rights jurisprudence in South Africa as the struggle contin-
ue to realise most of the rights encapsulated in the Bill of Rights steeped
in the African philosophy of Ubuntu.
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Analyza pojmov objektivnej stranky
usmrtenia a kulpézneho ubliZenia na zdravi?

Analysis of the Concepts of the Objective Aspect
of Homicide and Culpable Bodily Harm

Erik Ploth
Stanislav Mihalik

Abstract: In the paper, the authors focus on the analysis of the objective
aspect of the crime of homicide and culpable bodily harm with an emphasis
on the caused consequence. In addition to the traditional approaches to the
interpretation of relevant concepts, they focus their attention on interpre-
tative problems occurring in application practice, while also pointing out
possible ways of solving them. Finally, special attention is paid to the pro-
cess of imputation of special qualifying terms (circumstances conditioning
the application of a higher penalty rate), the authors point out the need to
avoid application duality in the process of imputation of these features, i.e.
to proceed in accordance with the substantive line of the ne bis in idem
principle.

Key Words: Criminal Law; Offences against Life and Health; Homicide;
Culpable Bodily Harm; Health Worker; lege artis Procedure; the Slovak Re-
public.

Abstrakt: Autori sa v prispevku zameriavaji na analyzu objektivnej strdn-
ky trestného ¢inu usmrtenia a kulpézneho ubliZenia na zdravi s dérazom
na spdsobeny ndsledok. Okrem tradi¢nych pristupov kvykladu relevant-
nych pojmov ststredujii svoju pozornost na vykladové problémy vyskytuji-
ce sa v aplikacénej praxi, pricom poukazuji aj na mozné spdsoby ich riese-
nia. Napokon je osobitnym spdsobom venovand pozornost’ procesu pricita-
vania osobitnych kvalifikacnych pojmov (okolnostiam podmieriujiicim pou-
Zitie vy$Sej trestnej sadzby), autori poukazuji na potrebu vyhybania sa ap-
likacnej dualite v procese pricitavania tychto znakov, teda na postup v su-
lade s hmotnoprdvnou liniou zdsady ne bis in idem.

1 Tato praca bola podporend Agenturou na podporu vyskumu a vyvoja na zaklade Zmluvy
¢.APVV-19-0102 ,Efektivnost’ pripravného konania - skiimanie, hodnotenie, kritérid
a vplyv legislativnych zmien*, zodpovedny riesitel prof. JUDr. Jozef Centés, PhD.
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tis; Slovenskd republika.

Uvod

Problematika trestnych ¢inov proti zivotu a zdraviu predstavuje v pod-
mienkach trestného prava jednu z najprepracovanejsich tém, ¢i uz hovo-
rime o linii doktrinalnej alebo linii aplikacnej, a i napriek tomu, Ze by sa
uvedend oblast poznania mohla javit ako nemenna a vedecky vycerpana,
nie je tomu tak. Ako naznacuje predkladany prispevok, osobitnd a prak-
ticky neustdlu pozornost je potrebné venovat menovite objektivnej
stranke predmetnej skupiny trestnych Cinov, s dorazom na sposobeny
nasledok. Vychadzame totiz z faktu, Ze vdanom pripade disponuje rele-
vanciou nielen poznavanie vyvoja biologickych javov (¢im je v zmysle
medicinskych poznatkov ovplyvneny napriklad i postup, ktory je vnima-
ny ako lege artis), ale aj vlastné preklapanie medicinskych poznatkov do
oblasti prava. Osobitnou otdzkou potom je, ako naznacujeme v predkla-
danom prispevku, ¢i by malo pravo (s dorazom na trestné pravo) medi-
cinske poznatky a pojmolégiu preberat alebo funkéne modifikovat. Ulo-
hu