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Editorial k jesennej edicii
SOCIETAS ET IURISPRUDENTIA 2017

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila tretie ¢islo piateho ro¢nika SOCIETAS
ET IURISPRUDENTIA, medzinarodného internetového vedeckého casopi-
su zameraného na pravne otazky v interdisciplinarnych suvislostiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va na spolocCensky vyznamné prierezové suvislosti otazok verejného
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
urovni, zastipeného predovsetkym odvetviami dejiny prava, teéria pra-
va, rimske pravo, cirkevné pravo, ustavné pravo, l'udské prava a zakladné
slobody, medzinarodné pravo, eur6épske pravo, obc¢ianske pravo, hospo-
darske pravo aobchodné pravo, pracovné pravo, pravo socidlneho za-
bezpecenia, spravne pravo, pravo Zivotného prostredia, financné pravo,
pravo dusevného vlastnictva, trestné pravo a kriminolégia, prelinajuce sa
s taziskovymi oblastami spolocensko-vednych disciplin v najsirSom
zmysle, ku ktorym patria najma medzinarodné vztahy, verejna politika,
verejna sprava, psycholdgia, socioldgia, demografia, manazment a marke-
ting, medzinarodné ekonomické vztahy, svetova ekonomika, nadnarodné
ekonomiky a ndrodné ekonomiky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roCne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujicich sa na hlavné zameranie ¢asopisu, a taktiezZ informicii,
ako aj sprav suvisiacich so zakladnym poslanim c¢asopisu.

Casopis prijima a publikuje vyhradne iba pévodné, doposial nepubli-
kované prispevky v slovenskom jazyku, ¢eskom jazyku, anglickom jazy-
ku, nemeckom jazyku, ruskom jazyku, francizskom jazyku, Spanielskom
jazyku, pol'skom jazyku, srbskom jazyku, slovinskom jazyku, ¢inskom ja-
zyku, japonskom jazyku, perzskom jazyku darij¢ina a po vzdjomnej do-
hode podl'a aktualnych moznosti redakcie aj v inych svetovych jazykoch.

Webova stranka c¢asopisu SOCIETAS ET IURISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
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aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ¢i-
tatel'ov paralelne v slovenskom, anglickom a nemeckom jazyku. V uvede-
nych jazykoch zabezpecuje redakcia casopisu aj spatnd komunikaciu
prostrednictvom svojej osobitnej e-mailovej adresy. Zaroven webova
stranka Casopisu ponuka Citatelom vd'aka uplatneniu dynamického res-
ponzivneho webdizajnu moznost pristipenia a prehliadania z akéhokol-
vek zariadenia umoziiujiceho prenos informacii prostrednictvom glo-
balnej siete internet.

Aktudlne, tretie ¢islo piateho rocnika ¢asopisu SOCIETAS ET IURIS-
PRUDENTIA ponuka celkovo Sest samostatnych vedeckych stadii, dve
vedecké eseje, ako aj jednu informaciu v Styroch réznych jazykoch -
v anglictine, rustine, ¢eStine a slovencine. V ramci rubriky JStadie” v po-
radi prva studia pontka Citatelom vel'mi komplexny a podrobny pohl'ad
na otazku Struktdrovanosti ako vlastnosti pravnej konStrukcie finan¢no-
pravnych inStitdtov uplatiiovanych vramci stcasného ukrajinského
pravneho poriadku, s dérazom osobitne kladenym na oblast danového
prava. Nasledujica stadia dokladne analyzuje, sprehl'adnuje a prikladne
vysvetluje problematiku ponukovej povinnosti zamestnavatel'a a pravnej
istoty v pracovnom prave Slovenskej republiky. Tretia Stidia sa venuje
vel'mi podrobnému systematickému objasneniu, ako aj hibkovej analyze
problematiky aplikacie zasady ,ne bis in idem®, zaruky ochrany pred dvo-
jitym postihom aich uplatiiovania v oblastiach trestania a sankcionova-
nia. V poradi dal$ia $tidia pontka ¢itatelom systematické a hibkové vy-
medzenie aobjasnenie klticovych otazok tzv. inter-administrativneho
puta spravnych aktov v predpisoch prava Eurépskej tnie. Piata Studia
podrobne predstavuje, sprehl'adiiuje, analyzuje a objasiiuje problematiku
sucasného stavu ochrany zamestnancov podla prava Eurépskej unie
a medzindrodného pracovného prava. Poslednd, Siesta Stidia dokladne
analyzuje ahibkovo porovnava zmeny zaznamenané vobdobi rokov
2014 az 2017 v pristupnosti webovych stranok ustrednych verejno-
spravnych organov v Bratislavskom samospravnom Kkraji z hl'adiska
uplatiiovania mechanizmu preskakovania navigacie (tzv. Skip Navigation
Mechanism). Nasledujtca rubrika ,Eseje” pontika dva ekonomicky zame-
rané vedecké prispevky predstavujice a sicasne hibkovo analyzujtice na
jednej strane problematiku ocerlovania depozitnych certifikdtov ana
strane druhej otazky hodnotenia Uspesnosti fuzii a akvizicii v ekonomic-
kom prostredi Slovenskej republiky. Findlna sekcia ,Informacie” prinasa
suhrnnu spravu o vedeckom projekte s nazvom Kultdrne a prirodné de-
di¢stvo - pravne ndstroje jeho zachovania v Slovenskej republike.
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V suvislosti s vydanim tretieho ¢isla piateho ro¢nika ¢asopisu SOCIE-
TAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych jeho
Citatel'ov, prispievatel'ov aj priaznivcov, Ze €asopis bol UspesSne zaregis-
trovany v medzinarodnych vedeckych databazach ERIH PLUS a IndexCo-
pernicus International a poziadal o registraciu v d'alsich medzinarodnych
vedeckych databazach. Sticasne by sme vel'mi radi informovali aj o tom,
Ze do okamihu vydania nového ¢isla ¢asopisu zaznamenali jeho webové
stranky celkom 120 krajin navstev (v abecednom poradi):

1. Afganistan 41. Irak 81. Panama

2. AlZirsko 42.Iran 82. Peru

3. Angola 43. Island 83. PobreZie slonoviny
4. Argentina 44. Izrael 84. Pol'sko

5. Arménsko 45. frsko 85. Portoriko

6. Australia 46. Jamajka 86. Portugalsko

7. Bangladés 47. Japonsko 87. Rakusko

8. Barbados 48. Juzna Afrika 88. Rumunsko

9. Belgicko 49. Juzna Kérea 89. Rusko

10. Benin 50. KambodZa 90. Rwanda

11. Bielorusko 51. Kamerun 91. Saudska Arabia

12. Bolivia 52. Kanada 92. Senegal

13. Bosna a Hercegovina 53. Kazachstan 93. Seychely

14. Brazilia 54. Kena 94. Singapur

15. Bulharsko 55. Kirgizsko 95. Sint Maarten

16. Burkina Faso 56. Kolumbia 96. Slovensko

17. Curagao 57. Kosovo 97. Slovinsko

18. Cyprus 58. Kostarika 98. Spojené arabské emiraty
19. Ceska republika 59. Kuvajt 99. Spojené kral'ovstvo
20. Cile 60. Libanon 100.Spojené Staty americké
21. Cina 61. Litva 101.Srbsko

22. Dansko 62. Libya 102.Sudéan

23. Dominikanska republika 63. LotySsko 103.Syria

24. Egypt 64. Luxembursko 104.Spanielsko

25. Ekvador 65. Macedénsko 105.Svajciarsko

26. Esténsko 66. Mad'arsko 106.Svédsko

27. Fidzi 67. Malajzia 107.Taiwan

28. Filipiny 68. Malta 108. Taliansko

29. Finsko 69. Mauricius 109.Tanzéania

30. Francuzsko 70. Mexiko 110.Thajsko

31. Ghana 71. Moldavsko 111.Togo

32. Grécko 72. Mongolsko 112.Trinidad a Tobago

EDITORIAL 15
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33. Gruzinsko 73. Mozambik 113.Tunisko
34. Guatemala 74. Namibia 114.Turecko
35. Guinea 75. Nemecko 115.Uganda
36. Holandsko 76. Nepal 116.UKkrajina
37. Hongkong 77. Nigéria 117.Uruguaj
38. Chorvatsko 78. Norsko 118.Venezuela
39. India 79. Novy Zéland 119.Vietnam
40. Indonézia 80. Pakistan 120.Zimbabwe

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
IURISPRUDENTIA do okamihu vydania tretieho ¢isla piateho ro¢nika

7 f“

1 I 4595

Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

Pri prilezitosti vydania tretieho Cisla piateho ro¢nika Casopisu by
som sa vel'mi rada Uprimne pod'akovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, ski-
senosti ¢i nevSedné pohlady na problematiku pravnych otazok vich
rozmanitych interdisciplinarnych suvislostiach, a rovnako tiez vedeniu
Pravnickej fakulty Trnavskej univerzity v Trnave, vSetkym priatel'om, ko-
legom, zamestnancom Pravnickej fakulty i rektoratu Trnavskej univerzity
v Trnave za ich podporu a podnetné rady, a napokon tiez ¢lenom redakc-
nej rady €asopisu a redakénému timu.
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Verim, Ze cCasopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako aj pre vedecké a celospolocensky pri-

.....

terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej drovni.

V mene celej redakcnej rady aredakcie ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 30. september 2017
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Editorial for Autumn Edition
of the SOCIETAS ET IURISPRUDENTIA 2017

Dear readers and friends,

let me introduce the third issue of the fifth volume of SOCIETAS ET IU-
RISPRUDENTIA, an international scientific online journal for the study of
legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses on social relevant interdisciplinary relations
on the issues of public law and private law at the national, transnational
and international levels, represented first of all by following branches of
law - legal history, theory of law, roman law, canon law, constitutional
law, human rights & fundamental freedoms, international law, European
law, civil law, economic law & trade law, labour law, social security law,
administrative law, environmental law, financial law, intellectual proper-
ty law, criminal law, and criminology, connected to the key areas of social
science disciplines in the broadest understanding, those represent above
all international relations, public policy, public administration, psycholo-
gy, sociology, demography, management and marketing, international
economic relations, world economy, transnational economies, and na-
tional economies.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30, September 30%, and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal, and also information
or reports connected with the inherent mission of the journal.

The journal accepts and publishes exclusively only original, hitherto
unpublished contributions in the Slovak language, Czech language, Eng-
lish language, German language, Russian language, French language,
Spanish language, Polish language, Serbian language, Slovenian language,
Chinese language, Japanese language, Persian language Dari, and by mu-
tual agreement in relation to current possibilities of the editorial office
also in other world languages.
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The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication through its own e-mail address. At the same time the
website of the journal offers readers due to the use of dynamic respon-
sive web design accession and browsing by using any equipment that al-
lows transmission of information via the global Internet network.

The current, third issue of the fifth volume of the journal SOCIETAS
ET IURISPRUDENTIA offers a total of six separate scientific studies, two
scientific essays as well as one information in four different languages -
in the English, Russian, Czech, and Slovak languages. Within the section
“Studies” the first study offers readers a very complex and detailed view
of the questions relating to the structuredness as the property of legal
construction of financial and legal institutes applied within the current
Ukrainian legal order, with a special emphasis laid on the area of the tax
law. The following study thoroughly analyses, streamlines, and exempla-
rily explains the issues of the job-offering obligation of employer and the
legal certainty in the labour law of the Slovak Republic. The third study
concentrates on avery detailed systematic clarification as well as in-
depth analysis of the questions of using the “ne bis in idem” principle,
double jeopardy guarantee and their application in the fields of punish-
ment and sanctioning. The next study offers readers systematic and
thorough qualifying and clarifying of the key questions of the so-called
inter-administrative tie of administrative acts in the European Union law.
The fifth study presents, streamlines, analyses in detail, and clarifies the
issues of the current state of the employment protection according to the
European Union law and the international labour law. The final, sixth
study very precisely analyses and deeply compares differences relating
to the websites’ accessibility of the central public administration bodies
in the Bratislava region from the view of applying the skip navigation
mechanism between the years 2014 and 2017. The following section “Es-
says” offers two economically oriented scientific papers presenting and
at the same time deeply analysing the issue of valuation of certificates of
deposit on the one side and the questions of evaluation of successfulness
of mergers and acquisitions in the Slovak Republic’s economic environ-
ment on the other side. The final section “Information” brings summaris-
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ing report on scientific project entitled Cultural and Natural Heritage -
Legal Instruments of Its Preservation in the Slovak Republic.

In relation to the release of the third issue of the fifth volume of the
journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all its
readers, contributors as well as fans that the journal has been successful-
ly registered in the international scientific databases ERIH PLUS and In-
dexCopernicus International and applied for registration in other inter-
national scientific databases. At the same time we would like to inform
that till the date of the new issue, the journal’s websites had recorded
a total of 120 countries of visits (in alphabetical order):

1. Afghanistan 41. Greece 81. Peru

2. Algeria 42. Guatemala 82. Philippines

3. Angola 43. Guinea 83. Poland

4. Argentina 44. Hong Kong 84. Portugal

5. Armenia 45. Hungary 85. Puerto Rico

6. Australia 46. Iceland 86. Romania

7. Austria 47. India 87. Russia

8. Bangladesh 48. Indonesia 88. Rwanda

9. Barbados 49. Iran 89. Saudi Arabia

10. Belarus 50. Iraq 90. Senegal

11. Belgium 51. Ireland 91. Serbia

12. Benin 52. Israel 92. Seychelles

13. Bolivia 53. Italy 93. Singapore

14. Bosnia and Herzegovina 54. Jamaica 94. Sint Maarten

15. Brazil 55. Japan 95. Slovakia

16. Bulgaria 56. Kazakhstan 96. Slovenia

17. Burkina Faso 57. Kenya 97. South Africa

18. Cambodia 58. Kosovo 98. South Korea

19. Cameroon 59. Kuwait 99. Spain

20. Canada 60. Kyrgyzstan 100.Sudan

21. Chile 61. Latvia 101.Sweden

22. China 62. Lebanon 102.Switzerland

23. Colombia 63. Libya 103.Syria

24. Costa Rica 64. Lithuania 104.Taiwan

25. Cote d’Ivoire 65. Luxembourg 105.Tanzania

26. Croatia 66. Macedonia 106.Thailand

27. Curagao 67. Malaysia 107.The Netherlands
28. Cyprus 68. Malta 108.Togo

29. Czech Republic 69. Mauritius 109.Trinidad and Tobago
20 EDITORIAL
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30. Denmark 70. Mexico 110.Tunisia

31. Dominican Republic 71. Moldova 111.Turkey

32. Ecuador 72. Mongolia 112.Uganda

33. Egypt 73. Mozambique 113.Ukraine

34. Estonia 74. Namibia 114.United Arab Emirates
35. Fiji 75. Nepal 115.United Kingdom

36. Finland 76. New Zealand 116.United States of America
37. France 77. Nigeria 117.Uruguay

38. Georgia 78. Norway 118.Venezuela

39. Germany 79. Pakistan 119.Vietnam

40. Ghana 80. Panama 120.Zimbabwe

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the Third Issue of the Fifth Volume

o A,

1 B e

Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET IU-
RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On the occasion of launching the third issue of the fifth volume of the
journal I would be delighted to sincerely thank all contributors who con-
tribute actively in it and share with the readers their knowledge, experi-
ence or extraordinary views on legal issues in their broadest social con-
text as well as the top management of the Faculty of Law of the Trnava
University in Trnava, all friends, colleagues, employees of the Faculty of
Law as well as rector’s administration at the Trnava University in Trnava
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for their support and suggestive advices and, finally, also members of
journal’s editorial board and editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA will pro-
vide a stimulating and inspirational platform for communication both on
the professional level and the level of the civic society, as well as for sci-
entific and society-wide beneficial solutions to current legal issues in
context of their broadest interdisciplinary social relations, in like manner
at national, regional, and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, September 30, 2017
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CTpYKTYypHUPOBAHHOCTb KaK CBOWICTBO IOPUANYECKOM
KOHCTPYKIMHM GUHAHCOBO-NPABOBBIX HHCTUTYTOB
(Ha mpuMepe HAJIOrOBOro NpaBa YKpauHbl)

Structuredness as Property of Legal Construction
of Financial and Legal Institutes
(on Example of Tax Law of Ukraine)

Hrops BaHoBuY ba6uHn
[Igor Ivanovich Babin]
JIrogmuia BacunbeBHa Bakaprok
[Lyudmila Vasylivna Vakaryuk]

Abstract: The main principle of structuring the legal construction of finan-
cial law as a system object are predetermination of its structure and inter-
nal arrangement by final purpose and properties of elements, provision and
support of its functionality as system as a whole. The latter is just achieved
due to the existence of links different in content, nature and peculiarities
between individual elements of legal construction of financial law insti-
tutes, groups of elements among themselves as well as with the external
environment. An important element of research in this area creates consid-
eration of positive experience and scientific developments of scientists from
foreign countries. The paper shows the development of category “legal con-
struction of the financial and legal institute” in jurisprudence, financial and
legal science and legislation. On the example of tax law - one of the key in-
stitutes for the financial law system, the essence of structural, functional
and genetic links of financial law institutes is revealed while the law of op-
timality of the structure of legal constructions of financial law is formulat-
ed.

Key Words: Legal Construction; Financial and Legal Institute; Structured-
ness; Property; Structural Links; Functional Links; Genetic Links; Tax Law;
Ukraine.

AHHOmMayus: ['71a8HbIM NPUHYUNOM CMPYKMypuposaHHocmu topuduyec-
Kol KOHCmpyKyuu (pUHAHCOB8020 NPABA, KAK CUCMEMHO020 06BeKma, s18.15-
emcs npedonpedesieHue eé cmpoeHUsl U 6HympeHHe20 ycmpolicmea ye.ie-
8blM NpedHa3HaYeHueM U cgolicmeamu 3/1emMeHmos, obecnevyeHuem U noo-
depoickoll eé pyHKYUuoHanbHoCcCmMu Kak cucmembl 8 yesaoM. [locaedHee Kak
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pas u docmueaemcs 641a200apsi HAAUYUK PA3AUYHBIX N0 C8OEMY codepica-
HU0, Xapakmepy u 0CoO6eHHOCMAM ces3ell Mexcdy omaenbHbIMU 3/1eMEH-
mamu rpududeckoll KOHCMpYKYyuu uHcmumymos @uHaHco8020 npasda,
epynn asiemeHmog Mexcdy cob6oll, a makice ¢ 6HewHell cpedoli. BaxcHbim
3/1eMeHmoM uccaedoeanull 8 smol cgepe s849emcs y4ém no3umueHo20
onbIMa U HAY4HbIX paspabomok y4éHulX 3apy6excHblx cmpaH. B cmamuve
nokasvigaemcsl pasgumue kamezopuu “ropuduyeckas KoHCmpykyus ¢pu-
HaHCco80-npaso8ozo uHcmumyma” 8 wpucnpydeHyuu, @UHAHCOB80-NPABO-
8oll Hayke u 3akoHodamenbcmese. Ha npumepe HA.10208020 Npaga — 0OHOM
U3 KA4esblx 048 cucmemsl GUHAHCOB020 NPABA UHCMUMYMO8, PACKPbI-
8aemcsl CyuyHocmov CmMpykmypHblx, pyHKYUOHANbHBLX, 2eHeMUYecKux ces-
3ell uHcmumymos ¢@uHaHcosozo npasa. Popmyaupyemcsi 3aKOH onmu-
Ma/abHOCMU cCmpykmypbl 1opududeckux KOHCmpyKyuil (guHaHcoeozo npa-
8a.

Katwuesvie caoea: Kpuduveckass koHcmpyKkyus; (uHaHcoeo-npagosoll
uHCMumym; CmpyKmypupog8aHHOCMb; C80lICMmE80; CMpyKmypHbule C8s3U;
¢yHKYUOHAIbHbIE C8513U; 2eHemuYecKue cesi3u; Ha/102080e npaso; YKpau-
Ha.

BBeaeHue

Hapsapy c cucrteMHOCTBIO, TO ecTh, paKTHUEeCKH KauyeCTBeHHOH 060c06-
JIEHHOCTBI0, OTCTPAaHEHHOCTbIO IOPUAUYECKOH KOHCTPYKLHUU PpUHAHCO-
BOTO IpaBa OT BHELIHEH Cpejibl, B TOM YHCJIe U JPYTUX HPULAIECKUX
KOHCTPYKIMH, UCKII0YUTENbHO BaXKHBIM CBOMCTBOM ee sIBJIETCS TaKKe
CTPYKTYPUPOBAHHOCTb IOPUINYECKON KOHCTPYKLMHA GUHAHCOBOrO Ipa-
Ba Kak cucTeMbl. Kakue 6bl KaueCTBEHHO 060C0O6JeHHbIe, CaMOJAOCTa-
TOYHble PparMeHTbl GUHAHCOBO-NPABOBOM JEeHCTBUTENBHOCTH He aHa-
JIM3UPOBATb — A 3TO pas3Hble HHCTUTYThI pUHAHCOBOr'O MpaBa — Mbl He-
npeMeHHO OyJeM BUJETb, YTO UX BHYTPEHHSS CHUCTEMAa He XaOTHYHa,
a COOTBETCTBYIOILMM 06pa3oM CTPYKTYPUPOBaHA, HACKBO3b IMPOHH3aHA
EeCTKUMHU I0PUANYECKUMHU KOHCTPYKLUAMU. U yeM aZileKkBaTHee OTparka-
eT JlaHHas KOHCTPYKIUS IPaBOBYIO NPUPOJYy COOTBETCTBYIOLIUX 0OlLe-
CTBEHHbBIX OTHOLIEHUH, TeM 6osiee 3QPEeKTUBHBIM SBJSETCA MO3UTHUB-
HO€e pPeryJIMpoBaHHUe 3TUX OTHOLIEHHUH.
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IOpPlAPI‘-leCKI/Ie KOHCTPYKIIUHA q)HHaHCOBOI‘O npaBa B JOKTPpUHE
M 3dKOHO/JaTe/J1bCTBE

Opupryeckue KOHCTPYKLLMU BO3HUKIU elle B [IpeBHeM Pume. iMeHHO
B TOT IIepUOJ BpeMeHHU ObLIM CO3JaHbl COBeplIeHHble HOpUJUYecKHe
KOHCTPYKIIMM MHOTHX PaBOBBIX IBJIEHUH, 3aMMCTBOBAaHHbIE COBpEMEH-
HBbIM NIPaBOM U NpaBoBeJieHHeM. [lepBble HayYHble KOHLENLIHNH, a I03XKe
Y TEOPUU HOPUJHUYECKUX KOHCTPYKLMUHK B IpaBe nosBuauchb B XIX Beke
Y NOJIyYyuJM HauboJiblilee pa3BUTHe B ['epmaHuu. bBesycioBHoe nuzep-
CTBO B pa3paboTKe TEeOPUHM IOPUAMYECKUX KOHCTPYKLHM B I'epMaHuu
BTOpOM mnoJsioBUHBI XIX Beka NpHUHaJJ/IeXal0 COLMOJOTHYeCKOr LIKoJIe
npaBa, BbIMIpaBlLIedl ero y McTopuHyeckoid wiKo/bl nmpaBa. Ha py6Gexe
XIX - XX BeKOB MHTepeC HPHUCIPYLEHLMU B LeJOM U B ONpeJieIeHHON
Mepe OTpac/ieBbIX IOpHUANYECKHMX HAyK K BONpOCaM IOpPUANYECKON KOH-
CTPYKIMHU B CUJIy BbIX0/]a HA BeJyllne MecTa npobJeM ¢unocodpuu mnpa-
Ba, METO/I0JIOTUH NIPaBa, 00611jeif TeopHUU NpaBa Havya/l 3aMeTHO CHUXXKAaThb-
ca 1B 20-50-e roapl XX Beka mouTH coBceM ucyes. [locienHee 6bLI0
0cO6GeHHO XapaKTepHBbIM JJIl COBETCKOH IOPUAMYECKOH HAayKH 3TOro
nepuoga. OH Havyas Bo3poxzaaTbca € 60-x rofoB XX Beka, OJAHAKO Ha
COBEPILEHHO MHON MEeTO/0/I0rMYeCKON 0CHOBe, HOBBIX JJOKTPUHAJbHBIX
MOJAX0Jiax K NpobJjeMaM IOPUAMYECKON KOHCTpYKUMM. EfnBa sim He rias-
HOM 0011[ell YepTOM HAy4YHbIX pabOT 3TOro Mepuoja mo BOMpocaM OpHU-
JWYeCKUX KOHCTPYKLIMH MOXHO Ha3BaThb BBIXOJ TOJIKOBAaHHA NMOHATHA
IOPUANYECKOH KOHCTPYKLIMM 3a KJAacCH4YecKHe TpaHMIbl U CBOGOJHOE
TOJIKOBaHME IPUPO/ibl 3TOr0 MOHATHA. B YacTHOCTH, Ha HAaYa/IbHOM 3Ta-
e 3TOro nepuoAa, B 60-e rogpl XX BeKa, OHUMH COBETCKUMHU Y4€HbIMU-
IOpUCTaMM IOpUANYECcKast KOHCTPYKLUA OTOX/eCTBJIANACH C JIOTMYeCKON
JelyKuuen, IPyruMyd — € rpaMMaTH4YeCKOU KOHCTpPyKLHUel HOpMaTHB-
HBbIX MNpeANUCaHUM U TeopeTHYeCKMMH I0JI0KEHUSIMU OTHOCUTEBHO
npaBoBbIX HOpM.! [locTeneHHO BeAylledl TeHAEeHLHMeN CHa4aja COBET-
CKOH, a nocJie Heé NMOCTCOBETCKON IOPUCIPYEeHIMH 10 BOIPOCAM HOpHU-
JMYeCKOM KOHCTPYKLMH CTaJ0O TOJIKOBaHHMe ee KaK CpeACTBa HOPUAU-
YyeCKOW TeXHUKHU.2

-

MALKEVICH, V. V. About One Legal Construction. Questions of Philosophy. 1965, no. 6,
pp. 139-141. ISSN 0042-8744 [in the Russian original MAJIbKEBUY, B. B. 06 ogHo# mpa-
BOBOH KOHCTPYKLUHU. Bonpocwl punocogpuu. 1965, Ne 6, c. 139-141. ISSN 0042-8744].

2 IOFFE, O. S. and M. D. SHARGORODSKY. Questions of the Theory of Law. Moscow:
Gosyurizdat, 1961, p. 374 [in the Russian original UOP®PE, O. C. u M. JI. LLIAPTOPO/I-
CKHUU. Bonpocst meopuu npasa. Mockga: Tocopuszat, 1961, c. 374]; ALEKSEEV, S. S.
General Theory of Socialist Law: Legal Acts: Volume IIl. Sverdlovsk: Sverdlovsk Law
Institute, 1966, pp. 162-163 [in the Russian original AJIEKCEEB, C. C. O6was meopus
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B nocrconuanncTuyeckol OpUCIpyAeHIMA pa3paboTKa TeopeTH-
KO-MeTO/I0JIOTUYECKUX NpPo6JeM PUIUYECKUX KOHCTPYKLHM cylecT-
BEHHO aKTHMBU3HpOBaJach. B o6leTeopeTHYECKHX U METO/[0JI0THYeCKUX
HCCIelOBaHUAX NOCJHeJHEro BpeMeHHM INOJ4epKUBAeTCs, YTO B CBA3U
C pa3BUTHEM TEOPHUU HPUJUYECKUX KOHCTPYKLUHA TpaJULMOHHOE [JiByX-
$OKyCHOe TmpeJCTaBJieHHMEe O IpaBe “OTHOIIEHHEe - HopMma” Tpe6yeT
TpaHcdopmaluu ero B TpéxPoKycHOoe — “OTHOLIEHUE — KOHCTPYKIHUS —
HopMa”. To ecTb, OpUANYECKast KOHCTPYKLUS IPU3HAaeTCsA U Kak GpaKTH-
YyecKM BblOpaHHasi TUIOBAasi MoJieJb OOLIeCTBEHHOI'0 NMOBeJeHUs, C Of-
HOHN CTOPOHBI, U KaK ee NMO3UTHUBHOE 3aKpelJeHHe, C APYTOld CTOPOHBI.
CuuTaeM HeOoOXOJUMBIM OTMETHUTb, YTO B HayKe GHUHAHCOBOrO IpaBa
B HacTosllee BpeMs yke cGOpPMUPOBAINCH JJOCTAaTOUYHbIe NIPeIOChIIKU
JJISl ClleliMaJIbHOI'0 M3y4YeHUs CUCTeMbl pa3HOOOpas3HbIX CBA3eH, Jei-
CTBYIOLIMX B cCaMOM (pMHAHCOBOM IpaBe, B TOM YMCJe U CBsI3el ajieMeH-
TOB (M UX 00beJUHEHUN) HPUAUYECKUX KOHCTPYKIUU ¢GUHAHCOBOrO
npaBa. Kak B Hayke, Tak, COGCTBEHHO, U B IeHCTByOLIEM GUHAHCOBOM
npaBe NOCTCOLHAJNCTUYECKUX CTPaH HauboJiee pa3paboTaHHOHN U3 Bcex
IOpUJIMYEeCKUX KOHCTPYKLMH ABAAeTCA HOpUANYecKas KOHCTPYKLMA
HaJsora. Kak cnpaBeguBo ormevaeT P. A. T'aBpbLIOK, GeHOMEH Haso-
FOBOTO IpaBa JAEeWCTBUTEJBbHO PEAKOCTHBIM KaK C MPAaKTUYEeCKOH, Tak
U C TEOPETUYECKOW CTOPOHBI... O4eBUJHO, UTO HaJIOTM U HAJOrOBOE
NpaBo fBJSIOTCA HaubGosiee GyHAAMeHTAJbHbIM M KOHLEHTPHUPOBAH-
HbIM KpHUTepHeM, N0 KOTOPOMY OO6LIeCTBO U ero 4jeHbl OLeHHBAIOT
COGCTBEHHOE I'0CYJJapCTBO, a TOCYAapCTBO BOCHPUHUMAaeT CBOé obluec-
TB0.> UMeHHO Ha prUMepe PUANYECKONH KOHCTPYKIMYU Hajlora (c nomo-
b0 MeTO/]a CUCTEMHOI0 I0JX0/a) MbI U IONbITaeMCsl IPOAaHATU3UPO-
BaTbh BECb CIIEKTP CUCTEMHBbIX CBfized. Tak, yKpauHCKUW 3aKOHOAATeJb
B HasloroBoM kojekce YKpauHbl NpeJloOYUTaeT HeNocjeJoBaTelbHOe
yperyJjvupoBaHue 3J1eMeHTOB HaJorooboxeHus. B yacTHOCTH, pH aHa-
JI3e PUANIECKUX KOHCTPYKIUN TpexX BUA,0B HAJIOr0OB — HaJora Ha [0-
6aBJIeHHYI0 CTOMMOCTb, HaJjora CIpUOBbLIM INpeANpUATHH U Hajora

coyuanucmuveckozo npasea: Ilpasosvie akmbi: TomIll. CepasioBck: CBepAJIOBCKUN
IOPUANYECKUNA HUHCTUTYT, 1966, c. 162-163]; u PIGOLKIN, A. S. Preparation of Drafts of
Normative Acts: Organization and Methodology. Moscow: Legal Literature, 1968, p. 147 [in
the Russian original IIUTOJIKWH, A. C. [lodzomoska npoekmog HOpMAMUBHbIX AKMO8:
OpzaHusayus u memoduka. Mocksa: lOpuudeckas sntepatypa, 1968, c. 147].
HAVRYLIUK, R. O. Nature of Tax Law: Anthroposociocultural Approach: Monograph.
Chernivtsi: Yuriy Fedkovych Chernivtsi National University Press, 2014, p. 6. ISBN 978-
966-423-322-1 [in the Ukrainian original TABPUJIIOK, P. O. IIpupoda nodamkosozo npa-
8a: aHMponocoyioKyibmypHuli nioxio: monozpagis. YepHiBui: YepHiBellbKUN HaL[iOHAb-
HUH yHiBepcuTeT iMeHi 0pis ®enbkoBuua, 2014, c. 6. ISBN 978-966-423-322-1].
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C 10x0/10B GU3UYECKUX JIML, OYeBHUJHbIM (PaKTOM CTa0 3HAYUTESLHO
6oJiblliee pa3uyue IPUIUYECKUX KOHCTPYKLHUHM 3TUX TPEX pa3HBIX Ha-
JIOTOB, YeM HMX OBGLIHOCTB, XOTS NPaBOBas MPUPOJA U CYLHOCTb PeryJu-
pOBaHMsA BCEX HAJIOTOB OJJMHAKOBbIe.*

CTPYKTYpHBI€E CBA3U IOPUAUYECKOH KOHCTPYKIUM HHCTUTYTOB
dunaHcoBoro npasa

[To MHeHUIO yKpanHckoro ydyéHoro H. I1. KyuepsiBeHko, npaBoBOU Mexa-
HU3M HaJjlora (Tak hccjefioBaTe/lb MMeHYeT siBJIeHHe, KOTopoe [0 CBoeil
CyTH SIBJISIETCS IOPUJUYECKOM KOHCTpyKUMel Hajora) “npejcTaBJseT
co60i onpesie/IeHHbIM CIOCOG0M yNOPSZ0YEHHYI0 CUCTEMY U BKJIIOYaeT
06s13aTesibHbIE U GAKYIbTATUBHbIE 371eMeHThl. 06s13aTe/IbHbIE 3JEMEH-
Thl, B CBOIO O4epe/ib, N0/ pa3/ie/Isl0TCs Ha OCHOBHbIE U JONOJHUTEb-
Hble”. OCHOBHbIE 3JIeMEHTHI, KaK CYMTaeT YUYEHBIH, onpeaesoT GyHaa-
MeHTaJbHble, CYIHOCTHblE XapaKTepUCTHUKH HaJjora, $GopMupyolue
rJIaBHbIe IPeJICTaBJIeHUs O COJlepKaHUM HAJIoT0BOro MexaHusma. K fan-
HbIM 3JIeMEHTaM OH OTHOCHUT: IJIaTeJIbLIMKA HaJIOTa; 00'beKT HaJoro-
06J10’KeHUs1; CTaBKy HaJora. B KauecTBe JONMOJIHUTE/NbHbIX 3J1€EMEHTOB
npaBoBoro Mexanusma Hajsora H. II. KyyepsBeHko Ha3biBaeT: npeaMer,
6a3y 1 eJUHULY HAJIOr006J10’)KeHU1; UCTOYHUK YIIJIaThl HAJIOTa; METO/bI,
CPOKU U cIocO6bI yIJIaThl Hajlora; 0COGEHHOCTH HaJIOrOBOI'O PEXHMA;
6roKxeT WM QoHJ TNOCTYNJEeHUS HaJora; 0COGEHHOCTH HasoroBOMH
O0T4eTHOCTH. [Ipy 3TOM OH OTMeYaeT, YTO JONOJHUTE/NbHbIE 3JIEMEeHThI
IIPaBOBOI'0 MexaHMW3Ma HaJlora B TaKoH e Mepe o006s3aTeJsbHbI, Kak
Y OCHOBHbIe 3JIEMEHTBHI, YTO “Lle/IbHbIA NPAaBOBOW MeXaHU3M HaJora
BO3MO€EH TOJIbKO KaK COBOKYMHOCTb OCHOBHBIX H JIOTIOJHUTEJbHBIX
asemeHToB”.> Hakonen, corjsacHo mnosunuu H. I[I. KyuepsiBeHKo,
daky/IbTaTUBHbIE 3/1eMEeHThI IPaBOBOI0 MexaHM3Ma HaJlora, “abcoJoT-
HO He BJIMSIOT Ha COBEPLIEHCTBO U 3aKOHYE€HHOCTb NPAaBOBOIO PeryJiu-
poBaHuA”. B UX 4uce HccleoBaTe/lb HAa3bIBaeT: BBeJeHUe Cleltallb-
HbIX KaJlaCTPOB IO HMYILeCTBEHHBbIM HaJoraM; chnelUPUYecKUX pe-
eCTpOoB; 6aH/lepoJIbHBIN COCO6 YNJIaThl HAJIOrOB U TaK Aajee. OHU, Kak

4 Tax Code of Ukraine. Supreme Council of Ukraine, 2011, No. 13-14, No. 15-16, No. 17,
p- 112 [in the Ukrainian original Ilodamxosuii kodekc Ykpainu. BizomocTti BepxoBHoi Pa-
Iu Ykpainy, 2011, Ne 13-14, Ne 15-16,Ne 17, ct. 112].

KUCHERIAVENKO, M. P. Course of Tax Law. In: Doctrine of the Tax: Volume III. Kharkiv:
Legas; Right, 2005, pp. 138-141. ISBN 966-8467-42-6 [in the Russian original KYUEPS-
BEHKO, H. I1. Kypc HanoroBoro npasa. B: YueHue o Hanoze: Tom I1I. XapbkoB: Jlerac; I1pa-
Bo, 2005, c. 138-141. ISBN 966-8467-42-6].
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OH CYHUTaeT, MOTYyT NPUCYTCTBOBATbL B IIPpaBOBOM MeXaHHW3Me HaAJIOra,
d MOT'yT U He OBbITh B HEM.

Kak Bugum, H. I[1. KyyepsiBeHKO MpPOBEJ 0GCTOATENbHBINA aHAIU3 CO-
JlepKaHHs IPaBOBOr0 MeXaHU3Ma HaJIoTa, OCYLeCTBUJI OJHY U3 JIy4LIHX
B Hayke (QHHAHCOBOro IpaBa YKpauHbl KjaacCUPUKALUN 3JIeMEHTOB
3TOro MexaHHW3Ma B OTHOLIEHHUM C UX COJeprKaTesJbHbIM HalloJHeHUueM
Y CBeJl JlaHHble 3JIeMEHTbl B TPU KaueCTBEHHO Pa3HOPOJHble I'PYIIIbI.
OaHako ero aHa/IM3 NPaBOBOI'0 MeXaHM3Ma HaJora, 110 HallleMy MHEeHMUIO,
SIBJIIETCS HEIOJIHBIM, IOCKOJIbKY y4éHbIH He cyMeJs 06bACHUTD, 6J1aro-
Jlapsi 4eMy IonaJjJy Te WJIH HMHble 3JIeMeHTbl IPaBOBOr0 MeXaHU3Ma Ha-
JIOTa B COOTBETCTBYIOILYIO I'PYyIINYy, KAKUM HMEHHO 06pa3oM 3TH 3JIeMeH-
Thbl, @ TAK)XXKe KayeCTBEHHO 060co6JieHHble TpYIIbl JAaHHBIX 3JIEMEHTOB
B3aHMMO/JIEHCTBYIOT MeXAY co60H U Tak fasee. To ecth, H. I1. KyuepsiBeH-
KO B CBOEM aHaJ/IUu3e NPaBOBOT0 MeXaHW3Ma HaJslora OrpaHUYMJICS BUJe-
HHUEM TOJIbKO COGCTBEHHO 3JIeMEHTOB CUCTeMbl, OJJHAKO He pasrJsjes
CBsA3ed MeX/Jy STUMH 3JleMeHTaMH M X KaueCTBEHHO BblJleJIeHHBIMHU
rpynnaMy Kak BHyTpeHHell ¢opMbl IpaBOBOr0 MexaHU3Ma HaJjlora, He
BBISICHUJI, YTO HOCUTEJIMU 3TUX CBSI3eH eCTb U COGCTBEHHO 3JIEMEHThI
Y KauyeCTBEHHO 060C006/IeHHbIe IPYNIbI JaHHbIX 3J1eMEHTOB.

Emie 6imke mojBes Teopuio (PpUHAHCOBOrO IMpaBa K BbISBJIEHUIO
Y UICTUHHOMY INOHUMaHWIO CyTH U XapaKTepa CBA3ed MexJy pasJnd-
HBbIMHY, 110 OINpeJieJIeHUI0 CaMOro ke aBTOpa, “3jeMeHTaMM IopHUAnyec-
kKoro coctaBa Hasiora” C. I'. [lenesnsieB. B otsinune ot H. I1. KydepsiBeHka
nocjefiHue OH pasfiesiseT TOJbKO Ha JBe TPYyNIbl 3JeMeHTOB: a) CyLl-
HOCTHbIE 3JIEMEHThI (IJaTeJbIUK HaJjora; 06'beKT HaJjora; nmpejMeT
HaJjlora; MacliTab HaJslora, MeTOJ, yyeTa HaJoroBOH 6a3bl; HaJIOrOBbIN
Nnepuo; eAUHUIA HAJIOT000J103KeH s ; Tapud cTaBok (HajioroBasi CTaBKa
(HOopMa HaJIOTOBOTO 06JIOXKEHHS) U METO/] HAJIOTO00JI0KEHHUS ), TOPAILOK
HCUYHC/IEHUs HaJIora; OTYETHBIN Nepro/; CPOKH yIJIaThl HAJIOra, CIoco6
Y NIOPAJI0K YNJIAThl Hajiora) U 6) paky/bTaTUBHbIE 3J1eMEeHThI: NOPSAL0K
yAiep:KaHusl CyMM HaJjlora ¥ OTBETCTBEHHOCTb 3a HaJIOTOBble IpaBOHapy-
meHus. Takke Ha CTpaHUIAX CBOEro yueOGHUKA, aHAJU3UpPYs CTaTbio 17
yacTtu nepBoit HanoroBoro kozekca Poccuiickoit ®enepanuu, yuéHbli,
1O CyTH, NIPU3HAET Ha/Ju4Yue MeXAy 3JleMeHTaMH I0pHUINYeCcKOro cocTa-
Ba “Hajiora” BHYTPeHHUX NPUYUHHO-CJIe/ICTBEHHBIX CBA3€EM.0

6 PEPELYAEV, S. G. ed. Tax Law: Textbook. Moscow: Yurist, 2003, pp. 92-93. ISBN 5-7975-
0625-4 [in the Russian original IIENEJAEB, C. T. pea. Hasnozo80e npago: Yue6Huk. Moc-
kBa: lOpucts, 2003, c. 92-93. ISBN 5-7975-0625-4].
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OTZe/IbHBIMU yYEHBIMU CIeJIaH ellle OAUH Liar BOepes Ha NMyTH HC-
C/IeJOBAaHUs CTPYKTYPUPOBAHHOCTH KaK CBOMCTBA OPUAUYECKUX KOH-
CTPYKLHUH (UHAHCOBOrO NpaBa, KOTOPBIA MOXHO CBECTH K ompefesie-
HUI0 $aKTa HaJM4UsA CBA3ed Mexay 37leMeHTaMHU JJaHHbIX KOHCTPYKIUH
Y [IepBbIX MIONBITOK OLlEHKH POJIM U 3HAa4eHUs TaKUx cBaA3el. B yacTHoc-
Ty, 0. B. [léMuH, ucciefyst NOHATHE U COCTAB 3J1eMEHTOB HaJI0roo6.J10xe-
HUS, TPUILES K BBIBOAY, UYTO “9KOHOMHYECKHE U NIPABOBbIE 3JIeMEHTHI”
HaJIOr006JI0’KeHH “TiepernyieTeHbl U B3aUMOCBsI3aHbI".”

[lepBBIM CpeAiy yYeHbIX HOPUCTOB QUHAHCUCTOB, KTO CIELUaJbHO
uccje[ioBajl IOPUANYECKYI0 KOHCTPYKIMIO 3JIEeMEHTOB HaJIOroo6J10xe-
HUA Y BBISICHUJI TP 3TOM, YTO OHA COCTOUT He TOJIbKO U3 3J1eMEeHTOB
HaJIOroo6JI0XKEHHs, HO M CBSI3ed MeX/Jy JAaHHBIMU 3JleMeHTaMH, ObLl
poccuiickuil yuenbiil Jl. B. Bunnunkuil. bosee Toro, yueHblil onpezeieH-
HOe BHUMaHMHe yJeJisjl CllellUaJbHOMY MCCJel0BaHUI0 NMPUPOJbI U Xa-
pakTepa 3TUX CBsI3el U IpPU 3TOM IpHULIeJ K BbIBOAY, YTO JJaHHble CBA3U
JenaTcss Ha QYHKIMOHa/JbHble U CTPYKTYpPHble, aIoCjefHHE, B CBOIO
ouyepe/ib, Ha 6a30Bble U 3aBUCHMbIe OT HUX. HakoHen, /. B. BUHHUIIKUHT
yBUJeJ BCEOOLIMH xapaKTep CBs3ed 3JIeMEHTOB B HUCCJIeJyeMbIX UM
I0pU/IMYeCKUX KOHCTPYKLHUAX, HA OCHOBAaHHUU Yero Jaxke cZiesiajl BbIBOJ,
YTO B pe3yJibTaTe 3TON BCEOOLHOCTH CBsSI3eM IOPUANYECKON KOHCTPYK-
IIMY 371EMEHTOB HaJI0T00610KeHHS BCSI KOHCTPYKIUS TpaHCPOpMUpPYyeT-
cs, 110 CYTH, B ollpe/ie/IeHHbIH CIoco6 CBA3U MeX/Ay COO0H COOTBETCTBY-
IOIMX NpeJNrUCcaHuH NMO3UTUBHOro GUHAHCOBOTO MpaBa. To ecTh, yye-
HbII aKTUBHO CIOCOGCTBOBAJ HAKOIJIEHUIO NIepBUYHbBIX 3HAHUH 06 3J1e-
MeHTax I0PUANYECKOH KOHCTPYKIUM HAJ0r006JI03KeHH S, KaK HocuTe el
CBsI3ell MeX/ly HUMHU, U, COGCTBEHHO, O IaHHBIX CBS35IX, O ONpe/ieIeHHbIX
UX KOJIMYeCTBEHHBIX M KayeCTBEHHbIX XapaKTepHUCcTUKax.® B To ke Bpe-
Msl TOAXO/Y 3TOT0 TeopeTHKa GUHAHCOBOIO NpaBa K BbIICHEHUIO CTPYK-
TYPUPOBAaHHOCTH IOPHUAHYECKHX KOHCTPYKUMH ¢HHaHCOBOro IpaBa
CBOMCTBEHEH, 10 HallleMy MHEHHIO, U PAJL HeJoCTaTKOB. Bo-nepBbIx, /1. B.
BUHHHLKHN HcCe0Bal IOPUANYECKYI0 KOHCTPYKLHIO 3JIeMeHTOB Ha-
JIOr006JI0’KeHHUs] KaK CUCTEMHOro 06beKTa C MO3ULUN 3JeMeHTapUCT-
CKOro, a He CUCTEeMHOro, nojaxoJia. B pesysbTaTe OH yBUJeJ B JaHHOU

~

DEMIN, A. V. Tax Law in Russia: Textbook. Moscow: Yurlitinform, 2006, p. 201. ISBN 5-
93295-192-3 [in the Russian original JIEMHWH, A. B. Ha102080e npaso Poccuu: Yue6Hoe no-
cobue. Mockaa: I0piautrnndopMm, 2006, c. 201. ISBN 5-93295-192-3].

VINNITSKIY, D. V. Legal Construction of Elements of Taxation in the Russian Tax Law.
State and Law. 2004, no. 9, pp. 55-63. ISSN 0132-0769 [in the Russian original BAHHHULI-
KHWH, JI. B. I0puanyeckas KOHCTPYKIMSA 3JIeMEHTOB HaJoro0G/I0MkeHHs B POCCHHCKOM
HaJIoroBoM npase. ['ocydapcmeo u npaso. 2004, Ne 9, c. 55-63. ISSN 0132-0769].
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KOHCTPYKIMH I'JIaBHbIM 06pa30oM olpe/iesIeHHY0 JIMHEHHO-0JHOPOAHYIO
COBOKYIHOCTb €e 3JIEMEHTOB U TaKHX >XKe JIMHEWHO-OJHOPOAHBIX JIOTU-
YeCcKUX MU GYHKLMOHAIbHBIX CBSI3ed MeX/Jy HUMH, OJiHAKO He YBUJeJ
B3aMMOCBSI3aHHOH CTPYKTYpbl 3THUX CBfI3ed KaK BHyTpeHHeH (GopMbl
COOTBETCTBYIOLIETO IIPABOBOTO COZlepXKaHHUsl, He 0O6GHAPYKUJ aKTUBHOH
poJsin cBsA3edl Kak GOpMbI OTHOCHUTENBHO 3JIEMEHTOB KOHCTPYKLMH KaK
ee coJiepKaHHs.

PyHKIMOHA/JIbHbIE CBA3U IOPUANYECKON KOHCTPYKIUU HHCTUTYTOB
duHaHCOBOrO NpaBa

JJ1 10puiu4ecKod KOHCTPYKIMM HaJora, 1o HalleMy MHEeHHIO0, 0O4eBU/-
Hbl, KAK MUHUMYM, 110 JBe TPyINNbl BHYTPEHHUX U BHELIHUX CBsi3eHl.
JyieMeHTbl 06eUX TPy PUANIECKON! KOHCTPYKIIMK Hajlora Haxo4AaTcCs
MeXx/Jy cob60i He B XaOTUY€eCKHUX, a B IJTyOOKO CUCTEMHBIX B3aUMOCBS3AX
Y B3auMoJiedcTBUM. UMeHHO NM03TOMYy HaJIor Kak NpaBoBoH ¢eHOMeH
B MJlea/IbHOM CJlydyae peasiu3yeTcsl TOJIbKO B CJydyae BHeO4YepeJHOro
JIeHCTBUA KaXKA0ro 6e3 MCKAIYeHUs 3JileMeHTa 06eHux IpyNn 3JieMeH-
TOB - QUCKAJIbHON U OPraHU3alMOHHON — HPUJUUYECKON KOHCTPYKIUHU
Hasora. Bcsi COBOKYNMHOCTb BHYTPEHHMX M BHELIHHUX CBfI3ed Mexay
3JleMeHTaMU HaJlor006.J10’KeHUs IeMOHCTPUPYET, YTO OHU GbIBAIOT JBYyX
TUIIOB — FOPU30HTAJIbHbIE U BepTHUKaJbHbIe. [lepBblf TUN CBsA3eH, Kak
HaM IpeJCTaBJIAETCS, POSABJSAETCS B MEXXTPYNIIOBOM B3aUMOJEeNCTBUU
3/IeMEHTOB HOPHUJWYECKOW KOHCTPYKLWH Hajora. Bropoil Tvn cBasei
NpOSIBJIsIeTCS BHYTPU KaXZ0W U3 ABYX I'PyIN 3JIEMEHTOB HaJ0roob.io-
’)KeHMs], 0JJHAKO, B pa3HbIX Ipynnax mno-ceoeMy. B rpynne ¢uckaJbHBIX
3JIEMEHTOB JIOMUHUPYIOIUMHY, ONpeAesSOUMMU ABJASTCA QUCKalb-
Hble CBSI3H, OTPaXKalollihe U Bblpakarlre GUCKaJbHYI0 QYHKIMIO HaJIO-
ra, TOrJla Kak KOHTpOJIbHbIe CBA3H, OTpaXkalollye U BbIpa)Karollihe KOH-
TPOJIbHYI0 QYHKLHIO HAJIOTa, SIBJASIOTCA B HeH MPOHU3BOJHBIMH OT Iep-
BbIX U NOJAYHMHEHHBIMU INepBBbIM. B rpynne opraHusalMOHHBIX 3JIeMeH-
TOB IOPUANYECKON KOHCTPYKLUU HajIora, HA060pOT, JJOMUHUPYIOIIUMH,
ONpese/AIMMU ABJISIOTCS OpraHM3alMOHHbIe CBsI3U, KOTOPbIe, pex-
Jle BCero, oTpaXkaloT KOHTPOJIbHYI0 QYHKLMIO Hajora, Torja Kak ¢uc-
KaJIbHble CBSI3Y, BOILIOLaloIlHe (UCKaJbHYI (QYHKIMIO Hajora, Ha
3TOM 3Talle UTPAIOT OTHOCUTEJIbHO NMepBOM I'PyNNbI CBA3el NOJYHMHEeH-
Hy10 poJsib. Kak BUJMM, Ha JINL0 aKTUBHAs POJIb CBA3eH MeXAYy 3JIeMeH-
TaMU IOpUINYeCKON KOHCTPYKIMH HaJIoTa B IeJIOM U MeX/y KaueCTBeH-
HO 0060COGJIEHHBIMU T'PYINaMU 3THUX 3J€MEHTOB B QYHKIIMOHUPOBAHUHU
JAaHHOTO CUCTEMHOTO 06'bEKTA.
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[lo HalleMy MHEHHIO, TAK)XKe He CJelyeT 3abbiBaThb 06 UHTErpaTUB-
HOM (aKTOpe [Jist BCeX CBsI3ed MCCeyeMod HaMH KOHCTPYKIIMH IIpaBa,
06'beIUHSIOIIEM UX BMECTE — [[€JIH I0PUANYECKOH KOHCTPYKI[MH HaJlora.
CTOUT OTMETHUTD, UTO 1[eJIb OPUIUIECKOH KOHCTPYKIUU UHCTUTYTa QU-
HaHCOBOI'O MpaBa ABJSAETCS OJHUM M3 BaXKHEHIIMX €ero CBOMCTB. B 1esu
CYIECTBOBAaHHUS KaXKJOr0 MHCTUTYTa (UHAHCOBOrO MpaBa, BbIpakaro-
el ero OCHOBHOE QYHKI[HOHAIbHOE Ha3HAY€EHUeE, e/IBa JIX HE B [TOJTHOMN
Mepe OTPaXKalTCs ero UHANUBUYaTbHOCTD, ClieludHKa, 061eCTBEHHAsS
poJib. CrcTeMOOGpa3ylolied 1e/ibi0 HHCTUTYTa HaJOrOBOTO MpaBa 6bLIO0
¥ ocTaeTcs obecrnedyeHHe HHCTUTYTOB NyGJIMYHON BJIACTH NYyGJIUYHBIMH
JIEHEeXKHbIMU pecypcaMH JJisl MOCJAeyolield peann3aldd UMH BO3JIO-
JKEHHBIX Ha HUX O6IIEeCTBOM liesied U QYHKIUH, IJIaBHBIM 06pa3oM ¢pu-
HAaHCUPOBaHUS YIOBJETBOPEHHS O6IIECTBEHHBIX MOTPEeGHOCTEH COlM-
yMa.

MbI cyuTaeM, 4TO PYHKIMOHAJIbHBIA aHAIWU3 IOPUAUYECKON KOH-
CTPYKIIMU HAJIOTa IO3BOJISIET BBISICHUTD ellle PsAf, ee Cy6CTaHIMOHAJb-
HbIX KauecTB. [Ipex/ie Bcero, aTo KacaeTcsi CTPYKTypbl CAMOM KOHCTPYK-
nuu. B Hell ecTb NOCTOsIHHbIE U lepeMeHHble BeJIMYUHbI. K nepBbIM OT-
HOCAITCS CYO'bEKThl HAJOMOBOI0 MPABOOTHOLIEHUS - MYyOJUYHBIA Cy-
O'bEKT BJIMIIE COOTBETCTBYIOIIEro Gro/KeTa UM (OHJAA MOCTYIJIEHUSA
HaJIoTa U HaJIOroIIaTeNbIUK. U3MeHeHHe XOTA 6bl OHOTO U3 HUX C He-
HM36eXXHOCTBhI0 BeJleT K U3BMEHEHHIO I0PUANYECKON KOHCTPYKIUH OIpe-
JeJIeHHOTO HaJiora Apyrodl KOHCTPYKIMeH, MOCKOJIbKY B3TOM CJydyae
NOSIBJISIETCSI HOBBIM HAJIOTOMJIATEbIIMK UJA HOBBIKA €ro mnoJyyaTesb.
Bce ocTasibHBIE €€ 3JIeMEHTHI — 3JIEMEHThI HAJIOT006JI0KEHUS — He SBJIsA-
I0TCS IOCTOSIHHBIMHU U B IIpefieiaX 0JHOU Y TOM e IOPUANYECKON KOH-
CTPYKIMU MOTYT MEHSTbCS U MeHSAITCs. KoHeuHOo, B TaKHUX YCJIOBUSX
MEHSIIOTCSI CBSI3U MEXJAY Pa3JIUYHbIMU 3JIeMEHTaMH HaJIOT0006JI0KEHUS
Y NPOSABJISIIOTCA CBA3U MeXJy HNpeAblAyIIMM U HOBBIM COJiepXKaHUeM
OJTHOTO U TOT0 3Ke 3JIeMeHTa HaJIOT006,J10)KeHUS.

FeHeTHMYeCKHUe CBA3U IDPUAUYECKON KOHCTPYKIUU HHCTUTYTOB
dunaHcoBoro npasa

[ToHMMasi HeBO3MO>XHOCTb OXBAaTUTb B CTaThe BCHO COBOKYITHOCTb I'eHe-
THYECKHUX CBsI3€H 3JIeMEHTOB HAJIOrOBOIO MpaBa, MPOUJIIOCTPUPYEM HX
TOJIbKO Ha IPHUMepe FreHeTUYEeCKUX CBSI3ed TaKOTo KJII0YEeBOT0 3JIeMeHTa
IOpU/IUYECKOW KOHCTPYKIMM HAJIOora, Kak OGbeKT HaJIOT006JIOKEHHS.
AHasiu3 UCTOpUU HAJIOT006JI0KEeHUS YOEXK/aeT, YTO MPAaBOBOE 3HAUYEHH e
00'beKTa HaJOro00OJIOKEHUHA U, COOTBETCTBEHHO, TOHATUHHOE ero 060-
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3HayeHHe BO BpEMEHHU 3BOJIIOIMOHUPOBaJU. B npuHuMIE cUTyauus
c onpezie/ieHHeM 00'beKTa HaJ0roo6/10XKeHHUsI He U3MEeHUJIaCh U B HACTO-
sillee BpeMsi, B TOM 4HCJ/Ie U B COOTBETCTBUM C 3aKOHO/ATe/JbCTBOM YK-
pauHbl. OHa y6eauTeNbHO CBU/ETENbCTBYET O HeJOCTaTKaxX IPaBOBOro
peryJupoBaHusl 06'beKTa Ha/JI0roo6JI0’KeHHUs B YKPAaUHCKOM 3aKOHOJa-
TeJIbCTBE, 06YCI0BJEHHBIX PAJIOM 06CTOATENbCTB, B TOM YHC/IE U HEJO-
CTAaTOYHOCTbIO TeOpeTHYEeCKOW H3y4YeHHOCTH npobJsembl. Kak cren-
CTBHE - MOUCK 06'EKTOB HAJIOT006J0XKEHHUSI METOJOM P06 U OLIHGOK,
HepeJKO CMellUBaHUS TEOPETUUECKOr0 NMOHATHUS “06bEeKT HaJI0T006.10-
KeHHUsA” CO CMEXXHBIMU C HUM NTOHATHUAMHU.

3a KOpOTKHUH NepHoJ BpeMeHH B 3aKOHOJAATEeJbCTBe YKpauHBI Cy-
LIECTBEHHO HM3MEHUJIOCh POJIOBOE IMOHSATHE “06BEKT HAJIOT000JIOXKe-
Husa". Tak, corsiacHo 3akoHy YkpauHbl “O cucTeMe HaJoroo6s0xeHus”
oT 25 uwoHa 1991 roga cYUTANOCh, YTO “06'bEKTAMU HAJIOT0060KEHUS
SBJISIIOTCS J10X0Jbl (NpUOBLIb), A06aBJEHHAas CTOMMOCTb HPOAYKLUHU
(pa6oT, ycayr), CTOUMOCTb OIlpeJie/leHHbIX TOBapoB, CHeluaJbHOe HC-
[10/1Ib30BaHMe NPUPOAHBIX PECYPCOB, UMYILILECTBO IOPUUYECKUX U U3H-
YecKUX JIML[ U Apyrve OOG'BeKThbl, ONpejie/leHHble 3aKOHOJATeJbHBIMU
akTaMu YKpauHbl”.? 3akoHOM YKpauHb! “O cucTeMe HaJl0ro06/103keHus”
oT 18 peBpass 1997 roga “o6beKTaMu HaJOroo6J0KeHUs” ObLIU MPU-
3HaHbI “N0X0/bl (MPUOKLIL), foOaBJeHHAsE CTOUMOCTb NpoAyKUuuu (pa-
60T, yCJyT), CTOUMOCTb MPOAYKIUHM (paboT, YCJAYT), B TOM YUCJIE TaMo-
’KeHHasl WM ee HaTypaJibHble NOKasaTesH, ClellalbHOe UCIO0JIb30Ba-
HUe NPUPOJHBIX PEeCcypcoB, HUMYIECTBO IPUAUYECKUX U QU3NYECKUX
JIML, ¥ Ipyrue o6'beKTHl, onpefie/leHHble 3aKoHaMu YkpauHbl”.10 Ha ce-
rogHsAmHUN JeHb HasoroBeii Kozekc YkpauHbl omnpefensieT 00BEKT
HaJI0T0006JI0’KeHUS] KaK UMYIIECTBO, TOBAphI, A0X0 (MPUObLIb) UJIH €ro
4acTb, 060POTHI MO peasn3alnuy TOBapoB (paboT, yc/ayr), omepanuu Mo
[O0CTaBKe TOBapoB (paboT, ycJayr) U Jpyrue o6beKTbl, ONpejesleHHble
HaJIOTOBBIM 3aKOHOJATeJbCTBOM, C HAJM4YMEeM KOTOPBIX HaJIOroBOe 3a-

9 Law of Ukraine on System of Taxation. Supreme Council of Ukraine, 1991, No. 39, p. 510
[in the Ukrainian original 3akon Ykpainu IIpo cucmemy onodamkyearus. BinomocTi Bep-
xoBHOI Pagu Ykpainy, 1991, Ne 39, ct. 510].

10 Law of Ukraine on the Entry of Changes to the Law of Ukraine on System of Taxation.
Supreme Council of Ukraine, 1997, No. 16, p. 119 [in the Ukrainian original 3akon Ykpainu
IIpo eHeceHHs 3miH Do 3akoHy YkpaiHu I[Ipo cucmemy onodamkysaHHs. BinomocTi Bepxos-
Hoi Pagu Ykpainy, 1997, Ne 16, ct. 119].
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KOHO/IaTeJIbCTBO CBSI3bIBAET BOBHUKHOBEHUE Y MJIATEJbIUKA HAJIOTOBO-
ro o6s3aTesibcTBa.!l

To ecTb, BceM TpeM POJOBbIM KOHCTPYKLUSIM 06 beKTa HAJIOT006J10-
»KeHUs, ec/IM UX pacCMaTpUBAThb CUCTEMHO, CBOMCTBEHHO NPsIMOE NOBTO-
peHue 6a30BOM CTPYKTYpbl 06'beKTa HaJI0r006JI0’)KEHUS U OJHOBpEMEH-
HO HEKOTOpPOE U3MEHEHHE ee BO BpEMEHHU, OTX0/J| OT HEKOTOPIX MpeJbl-
JYLIUX 3JIEMEHTOB U MOSIBJIEHUE OT/eJIbHBIX HOBBIX 3JIEMEHTOB H CBs3€eil
MeX/Jy HUMHU. B 11eJ1I0M Ke KacaTeJIbHO pOJ0OBOro 00'b€KTa HAJIOro06J10-
»KEHHUsl UMeeT MeCTO I0JIHasl TeHeTH4eckas IpeeMCTBEHHOCTb CUCTEMO-
06pasyolMX cBA3ell U KOHTPOJIMpyeMoe 3TOH ke CUCTeMOMH NosiBJIeHue
OT/le/IbHBIX HOBBIX CBSI3el ee 3JIeMEHTOB KaK KOMIIeHCallUuW yTpadeH-
HbIX 3JIEMEHTOB U UX CBSA3€H.

YTo KacaeTcs BUZ0BOro 06'bEKTa HAJIOTOOBJIOXKEHHUS, TO, K IPUMEDY,
corjiacHO 3akoHy YkpauHbl “O HaJIOTOOGJIOXKEHUU [A0XOJ0B MpeJIpHU-
ATUW W opraHu3anui” ot 21 ¢eBpansa 1992 roga B KauecTBe “06'beKTa
HaJIOr006J102keHUA” BBICTYNAl “BajlOBOM JOXOJ NpeJIpUATHSA, KOTOPbIH
IpeACTaBJIsA] CO60H CyMMy J0XOJI0B OT peaju3aluy NpoAyKLuH (paboT,
yCJyT), HUHBIX MaTepUabHbIX LEHHOCTEH W UMYyllecTBa (BKJIOYas oOc-
HOBHbIe QOH/IbI), HeMAaTEPUATbHBIX aKTUBOB, OPOKEPCKUX MeCT (KpoMme
peasu3alnuy GUpP}KaMU) U JOXOL0B OT BHepeaJM3alMOHHBIX ONepalui,
yMeHbIIEeHHBIX Ha CYMMY pacxo/l0B [0 3TUM onepanusam”.1? Jlanee ykpa-
MHCKUM 3aKOHOAATe b IPUBOJUII elille 6OJIbLION NepeyeHb APYTUX BO3-
MOXHBIX JJOXOJI0B NPeANPUATHUH, KOTOpble JOJKHBI BKJIIOYAThCS HUMHU
B COCTAB COBOKYITHOTO Jl0X0/ia JIsl Liesiell Hasoroo6oxeHus. CorjiacHo
3akoHy YkpauHbl “O Hajoroo6/10k€eHUM NPUOBLIM NpejnpUATHH” OT
28 nekabpsa 1994 ropa “o0bEKTOM HAJIOr006JIOXKEHUS SIBJISIETCS MPU-
ObLJIb, KOTOpAsi ONpeZessieTcs MyTeM YMEHbIIEHUs] CyMMbl CKOPPEKTH-
POBaHHOTO BaJIOBOIO J0XO/A OTYETHOr'O IEepHo/ia, onpe/ie/IeHHOTO Cor-
JIACHO MYHKTY 4.3 3Toro 3akoHa Ha: CyMMY BaJIOBBIX PacXo/i0B IlJIaTeJ/Ib-
I[MKa HaJora, oNpeJieJIeHHbIX CTaTbel 5 3TOro 3aKoHa; CyMMy aMOpPTH-

1 Tax Code of Ukraine. Supreme Council of Ukraine, 2011, No. 13-14, No. 15-16, No. 17,
p- 112 [in the Ukrainian original Ilodamxosuii kodekc Ykpainu. BizomocTti BepxoBHoi Pa-
Iu Ykpainy, 2011, Ne 13-14, Ne 15-16,Ne 17, ct. 112].

12 Law of Ukraine on Taxation of Income of Enterprises and Organizations. Supreme Council
of Ukraine, 1992, No. 23, p. 333 [in the Ukrainian original 3akon Ykpainu IIpo onodamky-
8aHHs1 doxodie nidnpuemcma i opzanizayiii. BizomocTi BepxoBHoi Pagu Ykpainu, 1992,
Ne 23, cT. 333].
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3al[MOHHBIX OTYMCJAEHHH, HAaYMCJIEHHBIX B COOTBETCTBUHU CO CTAThbsIMU 8
1 9 sToro 3akoHa”.13

CornacHo crtatbe 134 pasgenalll “Hasor Ha nmpubbLIb Npefnpu-
ATUR” aedcTByolero Hasorosoro kojekca YKpauHbl 06'b€KTOM HaJso-
roo6JIoKeHHs fABJSAETCA “A0XO0J C UCTOUHUKOM IPOUCXOXAEHUSA U3 YK-
pavHBbI U 3a ee INpejesaMy, KOTOpbIN oNpejessieTcsl NyTeM KOPPEKTHU-
poBKHU (YBesJMYeHUE WU YMeHbIIeHne) PUHAHCOBOTO pe3yJibTaTa K Ha-
JIOr006JI0KEeHUI0 (IPUOKLIb UM YOBITOK), ONpeje/eHHOro B GHHAHCO-
BOM OTYETHOCTH NpeJNpUATHUSA B COOTBETCTBUH C HAallUOHAJbHBIMU MO-
JIOXKEHUAMH (CTaHAApTaMM) GYXraJaTepCcKOro y4yeTa HJIM MeXAyHapoJ-
HBIMM CTaHJapTaMHU GpUHAHCOBOH OTYETHOCTH, HAa pa3HHUIbI, BO3HUKAIO-
1i1e B COOTBETCTBUM C [T0JIOXKEHUSIMU HacTosero Kosekca, uin Aoxo[,
[0 JI0roBOpaM CTPaXxOBaHWs, oIpeje/leHHbI B COOTBETCTBUU C MOJ-
nyHKToM 141.1.2 nyHkTa 141.1 ctatbu 141 nHacrosimero Kogekca; noxog,
(mpu6bbLIb) Hepe3WJEeHTa, MOAJEXUT HAJOTOO0OJI0KEHUID B COOTBET-
CTBUHU C nyHKTOM 141.4 crtatbu 141 HacTosimero Kojekca, ¢ UCTOYHU-
KOM TPOUCX0XAEeHHUs U3 YKDPauHBI; JOXO/ ONlepaToOpPOB, MOJYYeHHBIN OT
JlesTeIbHOCTH MO BBINYCKY M NPOBEJEHHUI0 JIOTepel, a3apTHBIX WIp
C MCN0JIb30BAHUEM UT'DOBBIX aBTOMATOB, IO/JIEXXUT HAJIOT006.10KEHHU IO
B COOTBETCTBUM C NyHKTOM 141.5 craTtbu 141 HacTosmero Kopekca;
JIOX0J, OIEPATOpPOB, MOJYYeHHbIM OT OYKMeKepCKOH JesTeJbHOCTH,
asapTHBIX UIP (B TOM 4uC/e Ka3WHO), KpoMe JI0X0/ia, NMOJIyYeHHOr'0 OT
a3apTHBIX UTP C UCTNO0JIb30BaHUEM UTPOBBIX aBTOMATOB, YMEHbIIEHHOTO
Ha CyMMY BblIlJIa4YeHHBIX BBIMJIAT UI'POKY, IOJJIEXKUT HAJ0T006J103KEHHI0
B COOTBETCTBUH C NyHKTOM 141.5 ctatbu 141 sToro Kogekca”. 1

Kak BuguUM, B OT/IMYME OT 3BOJIIOLMOHHBIX U3MEHEHUH pPOLOBOU
KOHCTPYKIMU “00'beKTa HAJOroo6J/I0XKeHHUs”, B KOTOPOH COXpPaHUJIUCH,
He U3MEHWJIMCh BO BpeMeHH BCe OCHOBOIIOJIArawliye CBSI3U 3J1eMEHTOB
CUCTeMBI U IPOU30IIJI0 U3MEeHEeHUe U aKTyalu3alus TOJIbKO OT/e/bHbIX
ee 3J1eMEeHTOB U CBA3el, NOPOXKJAeHHbIX UMH, BU/I0BOH 06'beKT HaJIOTO-
06s10)keHUs (Ha/loTa Ha NPUOBLIbL NpeANpPUsATHI) OTepIies] BO BpeEMeHHU
Kap/IUHaJIbHble U3MEeHEeHUs. BMecTo oJHOTO 06'beKTa HaJ0Tr000JI0XKe-
HUSA NOSIBUJICS JJPYroll 06'beKT HaJOoroo6J/I0’KeHUs], TO eCTb, COCTOSJICSA

13 Law of Ukraine on the Taxation of Profits of Enterprises. Supreme Council of Ukraine, 1995,
No. 4, p.28 [in the Ukrainian original 3akon Ykpainu IIpo onodamkysaHuHsi npubymky
nionpuemcma. BifomocTi BepxoBHoi Pagu Ykpainy, 1995, Ne 4, ct. 28].

4 Tax Code of Ukraine. Supreme Council of Ukraine, 2011, No. 13-14, No. 15-16, No. 17,
p. 112 [in the Ukrainian original [lodamkosuii kodekc Ykpainu. BinomocTi BepxoBHoi Pa-
nu Ykpainy, 2011, Ne 13-14, Ne 15-16,Ne 17, cT. 112].
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paspbIiB HENPEPLIBHOCTH OINpeJe/eHHOr0 KayeCTBEHHO BbIJEJEHHOI0
deHomeHa npaBa. BeienctBue oT6opa 0MH BUJ0OBOU 0OBEKT HAJIOrO-
00J10>keHUsl ObLJI 3aMeHEH JIPYTUM BUJOBbIM 00'bEKTOM HaJIOT000JI0XKe-
Hus. To ecTb, eciu B IEPBOM CJlyyae COTJIAaCHO OOLieH TEOpUU CUCTEM
UMeJIM MecTO oGpaTHMble U3MeHEeHHUsl reHeTHYeCKUX CBf3ell poAoBOMH
CTPYKTYpPBl HAJIOr006J10K€eHUS, TO BO BTOPOM CJIy4yae reHeTHUYeCcKUe CBs-
34 BHU/IOBBIX CTPYKTYP 00'bEKTA HAJIOT006JI0KEHUS PA30PBaINCh, CTAIH
HeoOpaTHMBIMU.

MOXXHO CKa3aTh, YTO FeHETHYECKHE CBSI3M 3JIEMEHTOB, TPYIIl 3Jie-
MEHTOB, LleJIbIX IPUANYECKUX KOHCTPYKI MK Hajlora B YaCTHOCTU U u-
HAHCOBOI'0 IpaBa B IleJIOM MOTYT 3BOJIOIMOHUPOBATbH, Pa3BUBATbCH,
B OCHOBHOM COXPAHSATHCS, @ MOTYT U IPEPBIBATHCS, HEPEXOJUTH B HOBOE
kadecTBo. OJJHAKO B MOCJEJHEM CJIy4yae oOLIas TEOPUS CUCTEM pasJiH-
YaeT JiBe BHyTpeHHHe GpOPMBbI: CTPYKTYpy U npouecc. 06e OHU B3aUMHO
aTpU6GYTUBHBIE JAPYT JPYTY, MOCKOJBKY CTPYKTYPUPOBAHHUE SIBJSETCS
IPOLeCCcoM, a NPOIiecc, B CBOIO odepe/ib, HajeeH popmoil. OHU paszinya-
I0TCS1 TOJIBKO 0G0POTHOCTbIO U HEOBGOPOTHOCThIO CBA3el B HUX. CTPyK-
Typbl 060POTHBIE BO BpeMEHH U, HA060pOT, NPOLLECChl COCTOAT U3 Heo-
60pOTHBIX CBsA3el. Kak oTMevaeT B cBsi3u ¢ 3TUM H. JlymaH, “cTpyKTypbl
CO3JaI0T BO3MOXKHOCTb JJIsl OTKPBITOM KOMIUIEKCHOCTH CBSI3aTh KaXK-
JbIH 3JIEMEHT C KOXJbIM JPYTHUM 3JIEMEHTOM B GoJiee Y3KOH MOZEJH
“AefCcTBeHHBIX”, IPUBBIYHBIX, 0XKU/AA€MbIX, TIOBTOPSAIOLIUXCA WU B 3TOM
poJie TPeBOCXOAAIIMX CBsA3el [...]. [Iponeccel ocyiecTBaAIOTCSA 61aroja-
psi TOMY [...] YTO KOHKpeTHBbIe COOBITHS BbI6GOpA BEICTPAUBAIOTCS BO Bpe-
MeHHU OTHOCUTEJIbHO APYT APYra, COYeTalTCs APYT C APYTOM U, COOTBET-
CTBEHHO, IpeJblAyLIKe aKThl 0TGOPA, ero 0XKUJAaeMble aKThl BBICTPAUBa-
I0TCSl B OTZEJIbHBINA aKT 0T60pa B KAYeCTBe ero NpeAnochblIoK. [loaTomy
HpeJBapUTEJbHbIH OTGOP TOrO, YTO NMPHUHALJIENKUT OTGOPY, BOCIPUHHU-
MaeTcsl B KauyeCTBe CTPYKTYPbl KaK JeHCTByoLlee, KaK C/leACTBUEe KOH-
KPEeTHBIX COOBITHH .15

To ecTb, CTPYKTyphl U IPOLECCHl B aclleKTe eHeTHYeCKUX CBs3el
XapaKTepU3UPYIOT HOpUJUYECKHEe KOHCTPYKLUUM (GUHAHCOBOrO MpaBa
KaK KayeCTBEHHO BblJieJIEHHbIE, NEPUOJAUYECKU CMEHsSEMbIE CJIOKHbIE
CUCTeMbI, 06LIUM CBOHCTBOM KOTODBIX fIBJISIETCS HENPEepPbIBHOCTb QYyH-
KIIMOHHUPOBAHHSA B CTPOI'OM COOTBETCTBHUU C BbIGPAaHHOH LieJIbl0 UX Has-

15 LUMAN, N. Social Systems: An Outline of the General Theory. St. Petersburg: Nauka, 2007,
p- 79. ISBN 978-5-02-026871-5 [in the Russian original JIYMAH, H. Coyuasvhbie cuc-
memvbl: Ouepk obweli meopuu. CaHkT-IleTepbypr: Hayka, 2007, c.79. ISBN 978-5-02-
026871-5].
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HayeHUs1. Kak To/JIbKO MeHsieTcsl LieJib HasHAYeHUs OPUAUYECKON
KOHCTPYKLMU (PUHAHCOBOrO NpaBa, TO €CTb, €€ CUCTEMOOGpasymwllee
U CTPYKTypoo6pasylollee siJpo0 0JHOBPEMEHHO, TO HENPEMEHHO MeHS-
I0TCS Habop 3JIEMEHTOB U CTPYKTypa HUX CBs3el, KOTOpble B COBOKYII-
HOCTM HapylIaloT ONTHMaJbHOCTb IpeJBapUTeJbHON OPUAUYECKOH
KOHCTPYKIMH (UHAHCOBOTO IpaBa, BCJIeJCTBHE 4ero paspyllalT ee
Y CO3JAI0T Ha ee MecTe (MM He PA3pyLIAlOT ee, HO CO3JAIOT pPSJOM
C Hell) HOBYIO IOpUANYECKYH0 KOHCTPYKI[UI0O GUHAHCOBOIO MpaBa.

UTtak, AJ19 371€MEeHTOB HOPUAUYECKUX KOHCTPYKLUH (HUHAHCOBOTO
npaBa CBOWCTBEHHBI /JiBa TUIIA FeHeTHYeCKUX cBA3ed. OJHOMY M3 HHX
CBOMCTBEHHA M0JIHAasl NPeeMCTBEHHOCTb, HEMPEPBIBHOCTb CTPYKTYPHBIX
Y NIPOLECCYaJbHbIX TeHeTUYeCKHUX CBs3el 3JIEeMEHTOB OpUJNYECKUX
KOHCTPYKIMHA GUHAHCOBOTO NPaBa, [pyroMy TUIY — XapaKTepHO Npephbl-
BaHUe CTPYKTYPHbIX FeHeTHYeCKHUX CBsI3el U coxpaHeHUe TOJIbKO Ipo-
LeccyaJibHbIX reHeTHYeCKUX CBsi3ell. B mepBoM ciyyae TUNHU4YHAsA HOPU-
JudecKkass KOHCTPyKIHMs GUHAHCOBOro mpaBa He MeHseTcs. Bo BTopoM
c/lyyae IPOUCXOJUT 0b6s3aTe/bHAsA CMeHA TUIOBOH IOPUAMYECKON KOH-
CTPYKLUU GUHAHCOBOTO IIpaBa.

CBsi34, aHAJIOTUYHbIE CTPYKTYPHBIM, QYHKIIMOHAJIBbHBIM U FeHETH-
YECKUM CBSI3M 3JIEMEHTOB U CUCTEMbI B II€JIOM HOPUJUYECKON KOH-
CTPYKLMM HaJIOra, MPUCYIIH TAKXKEe TAaKUM JKe CBSI3AM BCEX THIMHUYHBIX
I0pUINYeCKUX KOHCTPYKLUH GUHAHCOBOTO MpaBa — 3MUCCUOHHOIO Ipa-
Ba, 610/PKETHOTrO MPaBa, IpaBa rocyJapCTBEHHOr0 0653aTeJIbHOTO CTpa-
XOBaHHUs, IpaBa rocyJapCTBEHHOrO [J10JIra, BJIIOTHOTO NpaBa U Tak Ja-
Jiee, IOCKOJILKY UX CBSI3bIBAIOT B €JUHOE 1leJI0€ OJHU U Te Ke UMMaHeH-
THBIE MPaBOBble HA4YaJia. ITO COBCEM HETPY/JHO JI0Ka3aTh MPAKTUYECKHU
MO0 Mpe/JIOKEHHOU HaMU cxeMe /ISl PUJUYEeCKON KOHCTPYKIIMK HaJlo-
ra, NOCKOJIbKYy $opMa JJaHHbIX YMO3aK/JII4YeHHUH 6blia Gbl OJHOW U TOH
e, THMUYHOU. OZITHAKO MMEeHHO M03TOMY IYTh MEXaHUYeCKOro BOCIIPO-
W3BeJleHUs U TOATBEPK/AEHHUs, TAKUM 06pa3oM, OJJHOH U TOU e 3aKOHO-
MEpPHOCTHU B Pa3/IMUHbIX CJy4Yasgx HaM KaXKeTCsl TPOMO3/IKUM U IS 1eJIU
WCCIeIOBaHUSA B Hallled CTaThe JUIIHUM. [[03TOMY, 110 HallleMy MHEHHUIO,
1eJiecoo6pa3Hee BOCNOJIb30BaThbcs cPopMyaupoBaHHbIM 3. ['yccepyiem
B “IIpoJsieroMeHax K YUCTOH JIOTHKe” “IMIHUPUYECKUM 3aKOHOM, COTJIac-
HO KOTOPOMY Jitl060€e NpeAsioxKeHHOe 060CHOBAaHHE, KOTOPOE OCYLIECT-
BJISIETCS IO TOU 3Ke cXeMe, JIeHCTBUTEJIbHO MTPAaBUJIbHOE, TIOCKOJIBKY OHO
BOOOII[e BBIXOAUT W3 NMPABUJIbHBIX MOCBLIOK”. ITOT 3aKOH, KaK OTMevaJl
3. I'yccepaib, “uMeeT Bceobilee 3HaueHue”. “[loBceMeCcTHO, — 3aKJIIOYAET
OH, — T'Jle Mbl yTeM 000CHOBaHUs MOJAHHUMAEMCS OT U3BECTHBIX 3HAHUHN
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K HOBBIM, X0y 060CHOBaHUs IpHUCyIla U3BecTHass ¢opma, oblias Ajas
HEero co BCeMU JAPYyTrUMH 060CHOBAaHUAMU. ITAa GopMa HAXOJUTCS B OIpe-
JleJIEHHOM OTHOIIEHUU K OOLIeMy 3aKOHY, KOTOpbIM IMO3BOJISIET Cpasy
ompaBJaTh Bce OTAesbHble”.16 To ecTb, 6yZeT JIOTUYHBIM BBIBOJ, YTO,
MOCKOJIbKY IOPUAMYECKON KOHCTPYKI[MM HaJiora CBOMCTBEHHA BbIlIEO-
NYcaHHasl CUCTeMa CTPYKTYPHBIX, PYHKIMOHAJIBHBIX WU FeHETHYECKHUX
CBsi3eM, TO aHAJIOTUYHbIE CUCTEMbI TAKHX Ke CBsI3el CBOMCTBEHHbI BCEM
6€3 UCKII0YeHUsI TUTUYHBIM PUJUYECKUM KOHCTPYKIUAM GUHAHCOBO-
ro npaBa. /laHHOe Cy»X/IeHUE, 110 HallleMy MHEHHI0, COOTBETCTBYET BCEM
NpU3HaKaM NPaBOBbIX aKCUOM.

3aKOH ONTUMAJILHOCTHU CTPYKTYPhI I0PUAUYECKHX KOHCTPYKIUI
dunaHcoBoro npasa

TakuM 06pa3oM MOKHO cHOPMYIMPOBATH 3aKOH ONTHUMAJbHOCTH CTPYK-
TYpbl I0PUANYECKHX KOHCTPYKLUH $uHaHCOBOro mpasa. CylIHOCTb ero
3aKJII04YaeTcsl B TOM, YTO HU OZIHA I0pUiMYecKast KOHCTPYKLUs GUHaAHCO-
BOTO IIpaBa 10 CBOeH NMPUPOJie He MOXKET C)KUMAThCH WJIM PacClIupATbCA
0e3rpaHMYHO KaK BO BpeMEeHHM, TaK U B IPOCTPAHCTBEHHBbIX HU3Mepe-
HUSX - UX BCEr/la OrpaHUYMBAIOT, JETEPMUHUPYIOT YETKO ONpeseséH-
Hasi KOHKPETHO-UCTOpPUYECKasl LieJb COOTBETCTBYIOLIEH HPUANYECKON
KOHCTPYKIUH U 00yCJIOBJIeHHble JaHHOH Liesblo ee QyHKLUU. B pamkax
KOJIMYeCTBEHHOTO HU3MeHEeHHUs LeJd U QYHKUUM IOPUANYECKUX KOH-
CTPYKLHM ¢UHAHCOBOrO NMpaBa, TO €CThb, B Ipefesax YTOYHEHUH HX NHa-
paMeTpOB, COOTBETCTBYIOIAsI TUIOBAs OpUUYECKAs KOHCTPYKUUS GU-
HAHCOBOI'O NpaBa CcoxpaHsieTcs. B ciyyasx KayecTBEHHBIX MU3MeHEHUH
1eJu IPUANYECKON KOHCTPYKIHUM (UHAHCOBOTO IMpaBa HeU30eKHbI
aJleKBaTHble W3MeHeHUs ee (QYHKLHMOHAJbHBIX CBOWCTB W, COOTBET-
CTBEHHO, 3aMeHa COOCTBEHHO OIpeJieJIeHHOH THUIOBOH IOPUAMYECKOH
KOHCTPYKLUM GUHAHCOBOTO NpaBa Jpyroi KOHCTPYKLHEH, COOTBETCTBY-
1011eli HOBOM IIeJIH.

16 HUSSERL, E. Prolegomena to Pure Logic. In: D. ATLAS and V. KURENNIY, eds. Anthology of
Realistic Phenomenology. Moscow: Institute of Philosophy, Theology and History of St.
Thomas, 2006, p. 117. ISBN 5-94242-024-6 [in the Russian original I'YCCEPJIb, 3. [Ipose-
20Menbl K wucmoii nozuke. B: [l ATJIAC u B. KYPEHHUW, pen. Anmosozus peaaucmu-
yeckoll heHomeHonozuu. MockBa: UHCTUTYT dunocodpru, TeOJOTUU U HCTOPUH CB. DoMBI,
2006, c. 117.ISBN 5-94242-024-6].
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3ak/jIlo4yeHue

[loabITOXXMBAS BbIIIE U3JI0KEHHOE, HEOOXOJUMO OTMETHUTD ClIeAyIOIlee.
CTPYKTYpHpPOBAaHHOCTb OPUAMYECKOH KOHCTPYKLUMH IpPUCYIA BCEM
MHCTUTYyTaM ¢UHaHCOBOro npaBa. OHa obGecrneynBaeT, TaK CKa3aTh, 3J1a-
CTUYHOCTb, JUHAMHUYHOCTb (UHAHCOBOrO IpaBa KaK OOLIECTBEHHOI'O
dbeHOMEHA B L|eJIOM, SIBJISIETCS 3aJI0I0M CIeUaJr3alid U UHTerpanuu
BCEX KaueCTBEHHO BbIJleJIEHHbIX MAaCCHUBOB (pUHAHCOBO-IPABOBBIX HOPM.
B aToM y6exaaeT Takke HaJU4he CyOUHCTUTYTOB GHHAHCOBOTO MPaBa.
CucTeMHBIH aHa/NIU3 CBsA3el 3JIeMEHTOB THUIOBBIX HOPHUAHYECKHX KOH-
CTPYKLUH GHHAHCOBOrO NpaBa y6exAaeT, YTO OHU OO’ beKTUBHO AeNSATCs
[0 CBOMM CBOMCTBaM Ha TPU OCHOBHble I'PYNIIbl BHYTPEHHHX CBSI3€M:
CTPYKTYpHbIE CBsI3H, QYHKLHUOHAJIbHbIE CBS3H, €HETHYECKHUE CBS3H.
CTpPYyKTYpHBIE CBSI3U IO CBOEH NMPUPO/ie SIBJASITCA BHYTPUCHCTEMHBIMU
CBSI3SIMHM WJIM, COTJIACHO TEPMHUHOJIOTUU 3JIeEMEHTAPHUCTCKOTO THUIIA I03-
HaHUS, CBS3SIMU CTPOEHUSI CUCTEMBI. Bylaroapsi 3TUM CBSI3SIM OPUAH-
yecKMe KOHCTPYKLUMH PUHAHCOBOIrO IpaBa NPUOOpETAOT 4YeTKHe, He-
NOBTOPHUMble BHyTpeHHUEe PpopMbl. PYHKIIMOHAIbHbIE CBA3U ONpeses-
I0T B3aMMO03aBHUCUMOCTb U B3aHMO/IONOJIHAEMOCTb OT/IeJIbHbIX 3JIeMeH-
TOB IOPUAMYECKUX KOHCTPYKLHUH GUHAHCOBOTO NMpaBa U UX MOJCUCTEM
MexJy co6o¥ B Ipolecce GYHKIHOHUpPOBaHUS. [eHeTHUUecKue CBSI3U
BBIPAXXAIOT TEMIOPAJbHYIO AUHAMHUKY QYHKIHMOHUPOBAHUSA OPUAHYEC-
KUX KOHCTPYKLUMH GUHAHCOBOrO NpaBa, UX AUCKPETHOCTb U HElpepblB-
HOCTb BO BpeMeHH.
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Ponukova povinnost
zamestnavatel'a a pravna istota?

Job-offering Obligation
of Employer and Legal Certainty

Andrea Olsovska

Abstract: Principle of legal certainty is examined also with regard to its
application in relation to the requirement of predictability of judicial deci-
sions. It can be said that relatively complicated labour-law institute is the
so-called employer’s obligation to offer employment at the end of the em-
ployment relationship (according to the Section 63(2) of the Slovak Labour
Code). In the Slovak Republic, the Labour Code establishes the employer’s
obligation to offer another suitable work (it is even a substantive condition
for the validity of a notice) for certain reasons of termination of employ-
ment by the employer’s dismissal, but does not specify specific procedures
and conditions for such an offer (for example how to make this offer and
what to do when there are less vacant positions than dismissed employees,
etc.). Judicial decisions often state invalidity of termination of an employ-
ment relationship due to the failure to offer a suitable job position, but
courts normally do not address specifically how the employer should pro-
ceed. If the obligation to offer employment is formulated in law just gener-
ally, courts are precisely the institutions which should create by their deci-
sion-making activities (which should be consistent) legislation for the ap-
plication practice and establish state of legal certainty. In the presented
paper, we pay our attention to the issue of the employer’s obligation to of-
fer employment from the point of view of court decisions, and we also deal
more specifically with the question of when to offer a suitable job position.

Key Words: Labour Law; Labour Code; Legal Certainty; Dismissal by Em-
ployer; Employer’s Obligation to Offer Employment; Decision-making of
Courts; the Slovak Republic.

Abstrakt: Princip prdvnej istoty sa skuma aj optikou jeho uplatriovania vo
vztahu k poZiadavke predvidatelnosti stidnych rozhodnuti. MoZno uviest,

1 Prispevok bol vypracovany v ramci rieSenia projektu APVV-14-0061 s ndzvom ,RozSiro-
vanie socialnej funkcie slovenského sikromného prava pri uplatiiovani zasad eurépskeho
prava“, zodpovedny riesitel doc. JUDr. Monika Jurc¢ova, PhD.
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Ze pomerne komplikovanym pracovnoprdvnym instititom je tzv. ponukovd
povinnost' zamestndvatela pri skonceni pracovného pomeru (§ 63 ods. 2
slovenského Zdkonnika prdce). V Slovenskej republike ustanovuje Zdkonnik
prdce povinnost zamestndvatela pri urcitych dévodoch skoncenia pracov-
ného pomeru vypovedou zamestndvatela pontiknut pred vypovedou za-
mestnancovi int vhodnu prdcu (dokonca ide o hmotnoprdvnu podmienku
platnosti vypovede), avsak nestanovuje konkrétne postupy a podmienky,
ako tiito ponuku uskutocnit’ (napriklad akou formou, ako postupovat’v pri-
pade, ak je menej vol'nych pozicii ako prepistanych zamestnancov a po-
dobne). Sudne rozhodnutia casto konstatujil neplatnost’ skoncenia pracov-
ného pomeru prdve z dévodu nedodrZania ponuky vhodného miesta, kon-
krétnejsie ale neriesia, ako by mal zamestndvatel postupovat. Ak je ponu-
kovd povinnost’ zdkonom formulovand vseobecne, malo by byt tilohou si-
dov, aby svojou rozhodovacou cinnostou (ktord by mala byt suladnd)
prdvnu upravu pre potreby aplikacnej praxe dotvorili a vytvorili stav prdv-
nej istoty. V prispevku budeme nasu pozornost venovat' problematike po-
nukovej povinnosti zamestndvatela z pohladu stidnych rozhodnuti, a kon-
krétnejsie aj otdzke, kedy by malo déjst' k ponuke vhodnej prdce.

KTlicové slova: Pracovné prdvo; Zdkonnik prdce; prdvna istota; vypoved
zamestndvatel'a; ponukovd povinnost’ zamestndvatel'a; rozhodovacia ¢in-
nost stidov; Slovenskd republika.

Ponukova povinnost - hmotnopravna podmienka

Ochranna funkcia pracovného prava sa vyrazne prejavuje v pravnej
uprave skoncenia pracovného pomeru zo strany zamestnavatel’a, osobit-
ne pri vypovedi aokamzitom skonceni pracovného pomeru. Zakon
¢.311/2001 Z.z. Zakonnik prace v zneni neskorsich predpisov (d’alej len
»Zakonnik prace“; pravny stav platny k 17. maju 2017) preto désledne
zakotvuje podmienky, za ktorych moZno pristipit ku skonceniu pracov-
ného pomeru.

Zakonnik prace v oblasti skoncenia pracovného pomeru urcuje na-
priklad prisne podmienky dorucovania (§ 38 Zakonnika prace v nadvaz-
nosti na § 61 a § 70 Zakonnika prace) ¢i moznosti vypovede zamestnava-
tel'a len z taxativne stanovenych dévodov (§ 63 ods. 1 Zakonnika prace).
Pre vypoved zamestnavatela z organiza¢nych dovodov je to hmotnop-
ravna podmienka povinnosti ponuky vhodnej prace podla § 63 ods. 2 Za-
konnika prace alebo pre uplatnenie vypovede z dovodu porusenia pra-
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covnej discipliny zase dodrZanie subjektivnej a objektivnej lehoty (§ 63
ods. 4 Zakonnika prace).

Zakonnik prace v pripade skoncéenia pracovného pomeru na zaklade
pravneho ukonu upravuje d’alSie naleZitosti z pohl'adu postdenia plat-
nosti pracovnopravneho tkonu (§ 17 Zakonnika prace). S prihliadnutim
na §1 ods.4 Zakonnika prace asubsididrnu pdsobnost vSeobecnych
ustanoveni Obcianskeho zakonnika na prvua éast Zakonnika prace (vSe-
obecnd cast) je eSte potrebné dodrzat ivSeobecné naleZitosti pravneho
ukonu v zmysle obc¢ianskopravnej tipravy.

Ako bolo naznacené, dolezitou povinnostou zamestnavatela pri
skonceni pracovného pomeru v urcitych pripadoch je tzv. ponukovd po-
vinnost’ zakotvend v § 63 ods. 2 Zakonnika prace. Uvedend povinnost je
zakonom upravend vSeobecne astdva sa, Ze zamestnavatelia ju bud
opoment alebo ju nesplnia podl'a rozhodnuti sidov spravne a jej nedo-
drzanie byva Casto dovodom neplatnosti vypovede a skoncenia pracov-
ného pomeru.

Ponuka vhodnej prace pred davanim vypovede sa povazuje za hmot-
noprdvnu podmienku platnosti vypovede zamestnavatel'a? a jej nesplne-
nie spdsobuje neplatnost vypovede (hoci ide o absolitnu neplatnost
pravneho ukonu - vypovede z dévodu nesplnenia tzv. ponukovej povin-
nosti, uplatnit na stide neplatnost skoncenia pracovného pomeru vypo-
ved’'ou mozno len v ramci dvojmesacnej prekluzivnej lehoty, t.,j. vlehote
do dvoch mesiacov odo dna, ked sa mal pracovny pomer skoncit podl'a
§ 77 a nasl. Zakonnika prace).

V zmysle § 63 ods. 2 Zakonnika prace zamestndvatel méZe dat’ za-
mestnancovi vypoved, ak nejde o vypoved z dévodu nadbytocnosti za-
mestnanca vzhl'adom na skoncenie docasného pridelenia podl'a § 58 Za-
konnika prace3 pred uplynutim doby, na ktord bol dohodnuty pracovny

2 Bliz$ie pozri BARANCOVA, H. aR. SCHRONK. Pracovné prdvo. 3.preprac. a dopln. vyd.
Bratislava: Sprint dva, 2016, s. 257-258. ISBN 978-80-89710-26-3.

3 Novelou Zakonnika prace, u¢innou od 1. marca 2015, bola zakotvena pre agenttru docas-
ného zamestnavania povinnost urcit dobu trvania takéhoto pracovného pomeru datu-
mom jeho skoncenia a v pripade, ak by doslo k pred¢asnému ukonceniu do¢asného pride-
lenia pred uplynutim urcitej doby a zamestnavatel nema moznost zamestnanca zamest-
navat, vznikd vypovedny dovod. Podl'a § 63 ods. 1 pism. b) Zakonnika prace zamestnava-
tel, ktory je agentirou docasného zamestnavania, moze dat zamestnancovi vypoved, aj
ak sa zamestnanec stane nadbytotnym vzhladom na skoncenie docasného pridelenia
podl'a § 58 Zakonnika prace pred uplynutim doby, na ktoru bol dohodnuty pracovny po-
mer na urciti dobu. Pre skonc¢enie pracovného pomeru na zaklade vypovede z uvedeného
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pomer na urcitd dobu, o vypoved’ pre neuspokojivé plnenie pracovnych
uloh, pre menej zavazné porusenie pracovnej discipliny alebo z dévodu,
pre ktory mozno okamzite skoncit pracovny pomer, iba vtedy, ak

a) zamestndvatel nemd moznost zamestnanca dalej zamestndvat, a to
ani na krat$i pracovny ¢as v mieste, ktoré bolo dohodnuté ako miesto
vykonu prace;

b) zamestnanec nie je ochotny prejst’ na int, pre neho vhodnt prdcu, kto-
rd mu zamestnavatel' pontkol v mieste, ktoré bolo dohodnuté ako
miesto vykonu prace, alebo sa podrobit’ predchddzajiicej priprave na
tuto inu prdcu.

PodrobnejSie podmienky realizacie ponukovej povinnosti mozno
podl'a § 63 ods. 3 Zadkonnika prace upravit v kolektivnej zmluve. Uvedené
ustanovenie by sa nemalo vykladat tak, Ze ponukovt povinnost moZno
kolektivnou zmluvou vylucit. Mame za to, Ze kolektivna zmluva mdZe len
konkretizovat podmienky, za akych ma doéjst k ponukovej povinnosti.
Vznika vsak obava, Ze by sud v pripade sporu o neplatné skoncenie pra-
covného pomeru posudil, Ze ponukova povinnost bola sice realizovana
podla pravidiel kolektivnej zmluvy, ale tieto podl'a dvahy sidu neboli
spravne, a skonstatoval by, Ze nedoSlo k splneniu ponukovej povinnosti.
Preto je ku koncipovaniu pravidiel a postupov ponukovej povinnosti
v kolektivnej zmluve potrebné pristupovat dosledne, aby nedoslo k ta-
kému nastaveniu podmienok ponukovej povinnosti, Ze bude fakticky po-
preta.

Ak zamestnavatel ma volni vhodnu pracu/poziciu a zamestnanec
ponuku prijme, dochadza ku zmene pracovnych podmienok azmluvné
strany by mali pristipit kuzatvoreniu dohody ozmene pracovnych
podmienok podla § 54 Zakonnika prace. Ak zamestnanec ponuku od-
mietne, zamestnavatel' si splnil ponukovi povinnost a méze pristipit
k dorucovaniu vypovede. V pripadoch, ked zamestnanec nie je ochotny
prejst na int, pre neho vhodnu prdcu, ktorit mu zamestnavatel' pontkol
v mieste, ktoré bolo dohodnuté ako miesto vykonu prace, alebo sa podro-
bit' predchddzajiicej priprave na tito inu prdcu, je vhodné odmietnutie
prijat ponukanu ind vhodnu pracu ¢i podrobit sa priprave uviest aj
v samotnej vypovedi a siCasne mat pre ucely preukazania tiez dokument
osvedcujuci skutocnost, Ze k odmietnutiu doslo, napriklad pisomny za-

dévodu tak plati pravna tprava ako pri ostatnych vypovednych dévodoch, s vynimkou, Ze
na agentiru sa nevztahuje povinnost ponuky inej vhodnej prace podla § 63 ods. 2 Za-
konnika préace.
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znam podpisany zamestnancom, pripadne svedkami alebo zapisnicu zo
stretnutia a podobne. Uvedeny postup nevyplyva zo Zakonnika prace; ide
len o odporticanie, aby v pripadnom stidnom spore bolo preukazatel'né,
¢i bola splnena ponukova povinnost. Ak zamestnavatel nedisponuje vol-
nou vhodnou pracou pre dotknutého zamestnanca, samozrejme, nie je
povinny vytvarat nové pracovné miesto, ktoré by mal nasledne ponuk-
nut zamestnancovi.

Ak zamestnavatel nemd moZnost' zamestnanca d’alej zamestnavat,
a to ani na Kratsi pracovny cas, v mieste, ktoré bolo dohodnuté ako mies-
to vykonu prace (je potrebné vziat do Gvahy skutocnost, ako Siroko bolo
dohodnuté miesto vykonu prace - ¢i ako konkrétna adresa, obec alebo
urc¢ité uzemie, napriklad kraj), aj uvedenie takejto skuto¢nosti mozZno
odporucit zaznamenat vo vypovedi (vo vypovedi zamestnavatel iba uve-
die, Ze nedisponuje vol'nou poziciou podl'a § 63 ods. 2 Zakonnika prace).
Mo6Zu nastat situacie, Ze v pripadnom stidnom spore bude musiet za-
mestnavatel preukazovat, Ze pred davanim vypovede nedisponoval vol-
nou pracou,* preto je vhodné mat i tito skuto¢nost zdokumentovanu.

Pravna istota - ponukova povinnost

V tedrii sa rozliSuji pojmy pravna hodnota, pravna zasada a o tychto po-
jmoch aich vymedzeniach sa Casto polemizuje. Napriklad, rozdiel medzi
pravnymi hodnotami (hodnotové uchopenie prava) a pravnymi zasadami
(pravnymi principmi) chape Petr Hajn tak, Ze pravne hodnoty vypoveda-
ji o tom, ¢o sa ma dosiahnut pomocou prava, a pravne zasady su tak jed-
nym zo Specifickych nastrojov, ako ciel dosiahnut'.5

Pozornost' diskusii o pravnych principoch venuje i teéria prava, kto-
ra ich skima aj vo vztahu k normam a rozdielom medzi nimi. Podl'a teo-
retikov prava ,pravne principy sa chapu ako Standardy spravania, ktoré
su Specifické jednak vysokou mierou vSeobecnosti a jednak praktickou
vyznamnostou odvodenou od ddéleZitosti hodnét, ktoré vyjadruja [...].
V kontexte ustavného prava sa za pravny princip povazuju napriklad
del'ba moci alebo pravna istota, v obianskom prave sa hovori napriklad
o principe rovnosti ucastnikov ob¢ianskopravnych vztahov alebo o prin-

4 Blizsie pozri BARANCOVA, H. Zdkonnik prdce: Komentdr. 2.vyd. Praha: C. H. Beck, 2012,
s.455. ISBN 978-80-7400-416-2.

5 Bliz$ie pozri HAJN, P. Pravni hodnoty a pravni zasady. In: B. HAVEL a V. PIHERA, eds. Sou-
kromé prdvo na cesté: Eseje a jiné texty k jubileu Karla ElidSe. 1.vyd. Plzeii: Ale$ Cenék,
2010, s. 145. ISBN 978-80-7380-265-3.
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cipe zmluvnej autondmie, v trestnom prave plati princip, Ze len zakon
moZe stanovit to, ¢o je trestnym ¢inom (nullum crimen sine lege).“¢

Princip pravnej istoty je tak zakladnou hodnotou materiadlneho prav-
neho $tatu, znakom pravneho $tatu a spaja sa tiez s ,predvidatel'nostou
prava, ktora je ,neopomenutelnym komponentom“ pravnej istoty“’
Pravna istota sa povaZzuje za jeden zo zakladnych principov pravneho $ta-
tu a mala by smerovat k tomu, aby adresat prava mal predstavu o tom,
aké je jeho pravne postavenie, aby mal déveru v rozhodovanie organov,
ktoré jeho postavenie budu chranit. Uvedené vedie k poziadavke, aby
stat tvoril pravo, ktoré - aj ked' je vo vyjadreni vSeobecné - by bolo dos-
tatocne urcité.

Pravne normy nemézu pokryt vSetko konanie ¢i nekonanie subjek-
tov pravnych vztahov a v pripade, ak je ur€ity pravny institat posudzo-
vany sudom v konkrétnej situdcii, ktori pravna norma neriesi alebo ju
upravuje len vel'mi vSeobecne, malo by byt tilohou stidu tento nedostatok
svojim rozhodnutim vyrieSit. Ak pravo z nejakého dévodu nie je dosta-
tocne urcité alebo ak neriesi vSetky pripadné situacie, na ktoré sa ma ap-
likovat, je potrebné, aby ho sudy nejako dotvorili. Z dévodu zachovania
pravnej istoty by tak bolo potrebné, aby sudy dodrziavali aj urciti konti-
nuitu vo svojich rozhodnutiach a dotvarali pravo v pripade, ak je urcita
oblast’ upravena pravnou normou vel'mi vSeobecne. Zasada pravnej isto-
ty zabezpecuje stabilitu a predvidatelnost - nemalo by tak dochadzat
k takym sidnym rozhodnutiam, ktoré sa vyrazne odklonia od doterajsej
rozhodovacej ¢innosti sudov.

Princip pravnej istoty sa teda skiima aj optikou jeho uplatiiovania vo
vztahu k poziadavke predvidatelnosti stiidnych rozhodnuti® v zmysle, aby
sudy podobné pripady rozhodovali podobne,® a taktiez v zmysle, ¢i sudy

o

Bliz$ie pozri PROCHAZKA, R. a M. KACER. Tedria prdva. 1.vyd. Bratislava: C. H. Beck,
2013, s. 143. ISBN 978-80-89603-14-5.

Blizsie pozri OPETT, L. Pravna istota a predvidatel'nost sidnych rozhodnuti. Prdvny ob-
zor. 2008, roc. 91, ¢. 4, s. 318 a nasl. ISSN 0032-6984.

Blizsie pozri OPETT, L. Pravna istota a predvidatel'nost sidnych rozhodnuti. Prdvny ob-
zor. 2008, ro¢. 91, ¢. 4, s. 318 a nasl. ISSN 0032-6984.

,Obsahom principu prdvneho stdtu je vytvorenie prdvnej istoty, Ze na urcitid, prdvne rele-
vantnu otdzku sa pri opakovani v rovnakych podmienkach ddva rovnakd odpoved’ (napri-
klad 1. US 87/93, PL. US 16/95 a IL. US 80/99, III. US 356,/06). Respektovanie principu prdv-
nej istoty musi byt pritomné v kaZzdom rozhodnuti orgdnov verejnej moci, a to tak v oblasti
normotvornej, ako aj v oblasti aplikdcie prdva, kedZe prdve na riom sa hlavne a predovset-
kym zakladd dévera obc¢anov, ako aj inych fyzickych oséb a prdvnickych oséb k orgdanom ve-
rejnej moci (IV. US 92/09). Diametrdlne odlisnd rozhodovacia ¢innost veobecného stidu

~
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zavazuje ich predchadzajica rozhodovacia ¢innost. Z uvedeného vyplyva,
Ze sa ,pre ucastnika konania ma zabezpecit istota, Ze v jeho pripade bude
rozhodnuté obdobne ako v podobnom pripade v minulosti. U¢astnik ko-
nania tak moZe predvidat rozhodnutie vo svojej veci isohladom na
predchadzajice rozhodnutia v podobnych pripadoch.“10

Princip pravnej istoty je potrebné sidmi realizovat tiez v ramci stk-
romného prava. Ako sme uviedli, pomerne komplikovanym pracovno-
pravnym inStititom je tzv. ponukovd povinnost zamestndvatela pri
skonceni pracovného pomeru (§ 63 ods. 2 Zakonnika prace).

Mame za to, Ze by stdy mali v konkrétnom pripade skiimania plat-
nosti vypovede a skoncenia pracovného pomeru taktieZ konkrétne kon-
Statovat, ako zamestnavatel porusil ponukovt povinnost a ako mal v da-
nom pripade aj postupovat (napriklad ako postupovat v pripade, ak je
viac prepastanych zamestnancov ako vol'nych pozicif), a tym i prispievat
k tomu, aby princip pravnej istoty nebol poruseny, pretoZe vSeobecné
konstatovania sudov v odovodneni ich rozhodnuti neprispievajui k tomu,
aby zamestnavatelia vedeli, ako maju postupovat v pripade realizacie
ponuky vhodnej prace a ¢asto potom prehravaji sidne spory o neplatné
skoncenie pracovného pomeru. Pravna norma v uvedenom pripade ne-
dostato¢ne upravuje postupy zamestnavatel'a, a hoci by zamestnavatel
v dobrej viere chcel dodrzat ponukovd povinnost, moéze dat neplatnu
vypoved.

Doterajsia stidna prax vychadzala z toho, Ze k ponuke ma dojst v Case
dania vypovede; je vSak zndme rozhodnutie, ktoré pozaduje, aby ponuka
vhodnej prace bola realizovana uz od vydania rozhodnutia zamestnava-
tel'a o nadbytocnosti a pocas celej vypovednej doby (¢o v niektorych pri-
padoch méze znamenat i obdobie viacerych mesiacov). Predmetné sidne
rozhodnutie je uvedené nizsie v texte. Takato poziadavka prinasa do su-
Casnej aplikaCnej praxe znacny stav neistoty. Z dovodu komplikovanosti

o tej istej prdavnej otdzke za rovnakej alebo analogickej skutkovej situdcie, pokial’ ju nemoz-
no objektivne a rozumne odévodnit, je tistavne neudrzatelnd (IV. US 209/2010, m. m. PL. US
21/00, PL. US 6/04, III. US 328/05). Aj ked’ prdvne zdvery vieobecnych siidov obsiahnuté
v ich rozhodnutiach nemaji v prdvnom poriadku Slovenskej republiky charakter preceden-
su, ktory by ostatnych sudcov rozhodujicich v obdobnych veciach zavdzoval rozhodnit
identicky, napriek tomu protichodné prdvne zdvery vyslovené v analogickych pripadoch ne-
prispievaju k naplneniu hlavného tcelu principu prdvnej istoty ani k dévere v spravodlivé
stidne konanie (obdobne napriklad IV. US 49/06, 1II. US 300/06). Blizsie pozri Uznesenie
Ustavného siidu Slovenskej republiky sp. zn. IV. US 499/2011-25 [2011-11-22].

10 Bliz8ie pozri OPETT, L. Pravna istota a predvidatelnost’ sidnych rozhodnuti. Prdvny ob-
zor. 2008, ro¢. 91, ¢ 4, s. 319. ISSN 0032-6984.
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realizdcie ponukovej povinnosti zamestnavatela venujeme pozornost
niektorym stidnym rozhodnutiam, ktoré sa predmetnej otazke venovali.

Ponukova povinnost - postup

Zakonnik prace neupravuje, akou formou ma dojst k ponuke inej vhodnej
prace. Aby zamestnavatel vedel preukazat, Ze k nej skutocne doslo, po-
nuka a aj jej prijatie (pripadne tieZ neprijatie) by mali byt v pisomnej
forme!! avlastnoruc¢ne podpisané zamestnancom. Ak zamestnanec od-
mieta komunikovat so zamestnavatelom, mozZno v ramci stretnutia so
zamestnancom vyhotovit zapisnicu za ucasti dvoch svedkov, ktori svo-
jimi podpismi potvrdia pravdivost tdajov v zapisnici. Ako d’al$iu alterna-
tivu mozZno vyuzit zaslanie ponuky v pisomnej forme posStovym podni-
kom zamestnancovi (ako doporucenu zasielku s doruc¢enkou do vlast-
nych rdk). Pri uvedenej forme je problematické, ak zamestnanec nerea-
guje na zaslanu ponuku. Ak zamestnavatel stanovi pre zamestnanca leho-
tu na prijatie ponuky (ktora by mala byt primerana) a zamestnanec ne-
bude reagovat, postoj zamestnanca by mal byt vyhodnoteny ako neprija-
tie ponuky. V takomto pripade je vSak potrebné, aby mal zamestnavatel
dokaz, Ze ponuka bola zamestnancovi dorucena.

Ponukova povinnost je hmotnopravnou podmienkou vypovede a su-
dy skdmaju jej splnenie. Zamestnavatelia ¢asto nevedia, akil prdcu je po-
trebné pontknut? - ¢i pracu, ktora je na rovnakej, respektive podobnej
urovni, akil zamestnanec doteraz vykonaval (pozicie, ktoré sd porovna-
tel'né svojimi pracovnymi podmienkami), alebo maji poniknut aktkol-
vek pracu, ktora je k dispozicii a ktorud je zamestnanec spdsobily aj redlne
vykonavat (zdravotne ¢i odborne spdsobily a podobne), hoci ide o pozi-
ciu, ktora je hierarchicky postavena nizsie a nie st s nnou spojené také vy-
hodné pracovné podmienky (najma mzdové ohodnotenie), aké mal dotk-

11 Porovnaj BARANCOVA, H. a R. SCHRONK. Pracovné prdvo. 3. preprac. a dopln. vyd. Brati-
slava: Sprint dva, 2016, s. 258. ISBN 978-80-89710-26-3.

12 Ustanovenie § 63 ods. 2 Zdkonnika prdce stanovuje tzv. ponukovi povinnost’ zamestndvate-
l'a, ktorej splnenie je hmotnoprdvnou podmienkou platnosti vypovede z pracovného pomeru.
Ide o povinnost’ zamestndvatela urobit’ zamestnancovi ponuku smerujiicu k uzavretiu do-
hody o preradeni na inu prdcu. Inou vhodnou prdcou sa rozumie prdca zodpovedajica
zdravotnému stavu, schopnostiam, a ak mozno aj kvalifikdcii zamestnanca. Ide teda o prd-
cu, ktori je zamestnanec vzhl'adom na svoj zdravotny stav, schopnosti a kvalifikdciu sp6so-
bily vykondvat. Okrem toho, vykon tejto povinnosti zamestndvatel'a musi byt' v siilade so zd-
sadou vyplyvajucou z ¢ldnku 2 Zdkonnika prdce, v zmysle ktorého vykon prdv a povinnosti
z pracovnoprdvnych vztahov musi byt' v silade s dobrymi mravmi a nikto nesmie tieto prd-
va a povinnosti zneuzivat.“ Bliz§ie pozri Rozsudok Najvyssieho stidu Slovenskej republiky sp.
zn. 4 Cdo 222/2009 [2010-08-31].
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nuty zamestnanec doposial. Podobna otazka sa objavuje tieZ v suvislosti
so ziskanou kvalifikdciou zamestnanca - ¢i ponidknut zamestnancovi
pracu, ktora je pod uroviiou jeho kvalifikacie - ¢i ponuku takejto prace
nebude zamestnanec vnimat negativne. Sidy sa k uvedenej otazke pos-
tavili tak, Ze je potrebné poniknut zamestnancovi aj pracu, ktora je pod
urovnou jeho kvalifikacie - hrozi tu totiz riziko, Ze ak by zamestnavatel
vyhodnotil ponuku pozicie, ktorad nebude kvalifika¢ne tak ndroc¢n4, ako si
vyZaduji schopnosti zamestnanca, ako neddéstojni pre zamestnanca
a neponukne mu ju, dotknuty zamestnanec méZe na side namietat, Ze by
prijal i kvalifikacne nenarocnejsiu poziciu, a zamestnavatel by si tak ne-
splnil ponukovi povinnost.13

Podl'a odbornej literatiry avychadzajic zo sudnej praxe, vhodna
praca by sa mala viazat na zdravotny stav, schopnosti, a pokial’ moZno
i na kvalifikaciu - s tym, Ze vo vztahu ku kvalifikacii by mala byt ponuk-
nuta taka praca, ktord zodpoveda kvalifikacii, a ak takito pracu zamest-
navatel nema, tak potom praca, ktora ¢o najvacSmi zodpoveda kvalifika-
cii, a az nakoniec praca, na ktoru sa nevyzaduje osobitnd, pripadne Ziadna
Specialna kvalifikacia.l* Z uvedeného vyplyva, Ze férovy postup zamest-
navatel'a by mal byt taky, Ze zamestnancovi ponukne vol'nt vhodnu pra-
cu, ktora je ,najblizSie“ ku kvalifikacii zamestnanca a jeho schopnostiam.
Mala by existovat urcitd proporcia medzi schopnostami zamestnanca
a povahou vol'nej ponikanej prace. Preto aj niektoré sidne rozhodnutia
i odborna literatira uvadzaju, Ze postacuje poniknut len vol'né najvhod-
nejsie pozicie; nemusia byt ponukané vsetky vol'né vhodné pozicie. Av-
Sak, existuje obava, Ze ak sa neponuknu vSetky volné vhodné pozicie,
zamestnanec moZe argumentovat na sude, Ze by prijal prave nepontknu-
tl poziciu azamestnavatel moZe byt vspore nedspeSny. Samozrejme,
zamestnavatel je povinny ponuknut len taki poziciu, ktord ma k dispozi-
cii. Ako nesuladny postup by sa mohlo vnimat, ak by manazérovi firmy
na najvyssej urovni zamestnavatel pontkol poziciu pomocnej pracovne;j
sily, anie napriklad poziciu stredného manazmentu, hoci prepustany
zamestnanec je vhodny kandidat na takudto poziciu a pozicia je vol'na.

13 Bliz8ie pozri TOMAN, ]. Individudlne pracovné prdvo: VSeobecné ustanovenia a pracovnd
zmluva. 1. vyd. Bratislava: Friedrich Ebert Stiftung, 2014, s. 319. ISBN 978-80-89149-42-
1.

14 Bliz8ie pozri TOMAN, J. Individudlne pracovné prdvo: VSeobecné ustanovenia a pracovnd
zmluva. 1. vyd. Bratislava: Friedrich Ebert Stiftung, 2014, s. 317. ISBN 978-80-89149-42-
1.
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Ponukovi povinnost vnima stidna prax ako ,povinnost’ zamestndva-
tel'a urobit’ zamestnancovi ponuku smerujiicu k uzavretiu dohody o preve-
denf na inu prdcu. Inou vhodnou prdcou sa rozumie prdca zodpovedajiica
zdravotnému stavu, schopnostiam, a pokial mozno aj kvalifikdcii zamest-
nanca. Ide teda o prdcu, ktort je zamestnanec vzhladom na svoj zdravotny
stav, schopnosti a kvalifikdciu spdsobily vykondvat. Okrem toho, vykon tej-
to povinnosti zamestndvatel'a musi byt' v stilade so zdsadou vyplyvajiicou
z ¢ldnku 2 Zdkonnika prdce, vzmysle ktorého vykon prdv a povinnosti
z pracovnoprdvnych vztahov musi byt v sulade s dobrymi mravmi a nikto
nesmie tieto prdva a povinnosti zneuzivat.1>

Malo by teda ist o akukolvek vol'ni pracovnu poziciu, ktoru je za-
mestnanec spdsobily vykonavat; zamestnavatel nie je povinny vytvarat
ucelovo pracovné podmienky, na ktoré bol zamestnanec doposial’ zvyk-
nuty a spajali sa s jeho doterajSou poziciou, ale pontika také, ktoré vyply-
vaju z ponuknutej pozicie - napriklad zamestnancovi na vysokej, mana-
zérskej pozicii je nutné ponuknut inizSie postavend poziciu, pripadne
poziciu vyZadujucu napriklad len zakladné vzdelanie, ak je dotknuty za-
mestnanec na tuto poziciu spdsobily.

Ako problematicka sa v rdmci ponukovej povinnosti javi otdzka, ¢o sa
ma rozumiet pod ,predchadzajicou pripravou na pondkand int pracu®.
Mame za to, Ze cielom takto nastavenej povinnosti zamestnavatel'a nie je
povinnost zamestnavatel'a zabezpecit finan¢ne narocné ¢i dlhodobé zvy-
Senie alebo prehibenie kvalifikicie zamestnanca. Povinnost’ zamestnava-
tel'a zabezpecit ,predchadzajicu pripravu“ by nemala byt prili§ zvazuja-
ca; rozhodovacia ¢innost sidov vychddza zo zasady primeranosti aza
»predchadzajicu pripravu”“ nepovaZzuje pripravu, ktora by bola neimerne
¢asovo naroc¢na alebo nakladna.1®

Ponuikana vhodna praca méze byt teda praca, ktord ma zamestnava-
tel’ k dispozicii. Nemusi zodpovedat doteraz vykonavanému druhu prace;
moZe to byt akdkol'vek praca, ktora je pre zamestnanca vhodna.!” Musi
ist o pracu, na ktort zamestnanec spiiia vetky predpoklady a ktora zod-
poveda jeho zdravotnej sposobilosti. Zamestnavatel' by mal prihliadnut
aj na to, aby ina praca bola vhodna pre zamestnanca tieZ vzhl'adom na

15 BlizSie pozri Rozsudok NajvysSieho stdu Slovenskej republiky sp. zn. 4 Cdo 306/2008 [2009-
06-30].

16 BlizSie pozri R 51/1997. In: Zdkonnik prdce s judikatirou. 2. vyd. Bratislava: Iura Edition,
20009, s. 246. ISBN 978-80-8078-250-4.

17 Bliz8ie pozri Zo stidnej praxe. 2001, roc. 6, €. 6, s. 127. ISSN 1335-177X.
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jeho schopnosti a kvalifikaciu; nie je vSak potrebné, aby zodpovedala
v plnom rozsahu kvalifikacii zamestnanca. Ak to vyZaduje pontkana pra-
covna pozicia, zamestnanec musi spliiat pravnymi predpismi dané pred-
poklady, pripadne poziadavky zamestnavatel’a.

Ponukova povinnost sa viaZe nielen na poziciu na ustanoveny tyz-
denny pracovny cas, ale aj na kratsi pracovny c¢as. Zakonnik prace uz ale
neriesi, ¢i to musi byt pracovny pomer na neurcity ¢as alebo dobu urcita
(a ak na dobu ur¢itt, na aké obdobie musi byt pracovny pomer na urcitu
dobu uzatvoreny), ¢o v aplikacnej praxi spésobuje problémy.

Pontkana ina vhodna praca by nemala byt taka, ktora je vol'na u za-
mestnavatel'a len docasne, napriklad pocas prekazky v praci na strane
zamestnancal® (ako neplatna by mala byt postdena vypoved vtedy, ak
by zamestnavatel' ponukal pracu len pocas zastupovania iného zamest-
nanca),!? respektive len pocas pripadného plynutia vypovednej doby (ak
by bola dana vypoved). MoZno uviest, Ze ponukova povinnost je Casto
vnimana zamestnavatel'mi tak, Ze ak vhodnu pracovnud poziciu nemaju,
su povinni ju vytvorit, inak riskuju neplatnost vypovede. Uvedeny pos-
tup vSak nie je potrebny.

Vyssie zmienené zavery potvrdzuje i sidna prax: ,... podla ustdlenej
judikatiiry nemozZnost zamestnanca dalej zamestndvat’ znamend, Ze za-
mestndvatel’ nemd pre zamestnanca Ziadnu prdcu, teda ide o absoliitnu
nemoznost’ zamestnanca dalej zamestndvat. Zamestndvatel’ md totiZ po-
vinnost' zamestnancovi pontiknut’ akékolvek vol'né miesto, ktoré je k dispo-
zicii v ¢ase vypovede, nielen miesto zodpovedajiice p6évodnej pracovnej
zmluve, pripadne jeho kvalifikdcii. Rozhodnutie, ¢i tiito ponuku zamestna-
nec vyuZije, je vylucne na riom; ak ponuku odmietne, potom je splnend
podmienka uvedend v § 63 ods. 2 Zdkonnika prdce pre platnost vypovede.
Tdto podmienka je splnend aj v pripade, ak zamestndvatel nemd mozZnost’
zamestnanca dalej zamestndvat’ preto, Ze takiito prdcu pre neho nemd,
pretoZe vtakom pripade ponukovd povinnost zamestndvatela odpadd.
Splnenie tejto ponukovej povinnosti musi preukdzat zamestndvatel, napro-
ti tomu tvrdenie a preukazovanie, Ze ku driu vypovede mal zamestndvatel
vol'né pracovné miesta, je procesnd obrana zamestnanca“.20

18 BlizSie pozri R 28/1995. In: Zdkonnik prdce s judikatirou. 2. vyd. Bratislava: Iura Edition,
20009, s. 246. ISBN 978-80-8078-250-4.

19 Porovnaj BARANCOVA, H. a R. SCHRONK. Pracovné prdvo. 3. preprac. a dopln. vyd. Brati-
slava: Sprint dva, 2016, s. 258. ISBN 978-80-89710-26-3.

20 Bliz8ie pozri Uznesenie NajvysSieho sudu Slovenskej republiky sp. zn. 3 Cdo 261/2007
[2008-11-27].
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Obavu, ¢i zamestnavatel splnf ponukovd povinnost, vyvolava situa-
cia, ked zamestnavatel md viacero vhodnych volnych pozicif, ktoré ma
moZnost ponudknut prepudStanému zamestnancovi, a nevie, ¢i musi po-
nuknut vSetky vhodné pracovné pozicie. Siidna prax sa k takymto situa-
ciam stavia tak, Ze nie je potrebné, aby zamestnavatel ponukal zamest-
nancovi vSetky vol'né pracovné miesta, ktoré su pre zamestnanca vhodné.
Postacuje, ak zamestnavatel pontkne len jedno pre neho vhodné pracov-
né miesto z viacerych vol'nych pracovnych miest.2! Vzhl'adom na skutoc-
nost, Ze sudy rozhoduji autonémne, a teda mozno ocakavat aj iné roz-
hodnutie, pri zohl'adneni ochrannej funkcie pracovného prava v pro-
spech zamestnanca, sa domnievame, Ze iv pripade viacerych vol'nych
pracovnych pozicii by mal zamestnavatel ponuknut viaceré pozicie, pri-
padne aj vSetky (hoci je to administrativne naro¢né), a to z dévodu, aby
sa vyhol pripadnému siidnemu sporu. Ak by zamestnavatel pontkol len
niektoré vol'né pozicie a zamestnanec by mal zaujem o poziciu, ktord mu
ponuknuta nebola a argumentoval by na stde, Ze prave neponiknuta po-
zicia najviac zodpovedala jeho doterajsej pozicii, respektive len tito po-
ziciu bol schopny vykonavat' lepsie ako tie, ktoré mu ponuknuté boli, za-
mestnavatel by sa tak ocitol v situacii, ktort pravna uprava dostatocne
neriesi, a nemal by istotu, ako sid rozhodne. MoZeme konstatovat, Ze
v takejto situdcii nedostatocna pravna uprava je v neprospech zamestna-
vatel'a.

V praxi tak zakonnou dpravou, ako i sidnou praxou zostava nevyrie-
Sena situacia, ked’ sa pracovné pomery maja skoncit' s viacerymi zamest-
nancami, avsak vol'nych pozicii v rdmci ponukovej povinnosti je menej ako
prepustanych zamestnancov. Zakonnik prace tuto situdciu neriesi. Je
otazne, ¢i by bolo mozné vyuzit pravo zamestnavatela na slobodny vyber
zamestnancov zakotvené v ¢lanku 2 Zakladnych zdsad Zakonnika prace,
ateda zamestnavatel by si mohol vybrat, ktorému prepustanému za-
mestnancovi ponukne volnd poziciu.?2?2 Sudy vsak vyhodnotili takto
vzniknutu situaciu tak, Ze ponukova povinnost zamestnavatel'a plati rov-
nako pre vSetkych zamestnancov, a to aj v pripade, Ze sa v ramci organi-
zacnej zmeny stali nadbytocnymi viaceri zamestnanci. Zamestnavatel’ ma
tak ponukovi povinnost voci kazdému z nich osobitne (otazkou, akym

21 Bliz$ie pozri Zo stdnej praxe. 2001, ro¢. 6, ¢. 6, s. 127. ISSN 1335-177X.

22 Zamestnavatel' ma pravo na slobodny vyber zamestnancov v potrebnom pocte a Struktu-
re a na urcovanie podmienok a spdsobu uplatnenia tohto prava, ak tento zdkon, osobitny
predpis alebo medzinarodna zmluva, ktorou je Slovenska republika viazand, neustanovu-
je inak.
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spésobom ma zamestnavatel splnit uvedenu povinnost, sa vSak sudy ne-
zaoberali). V situdcii, Ze ,... zamestndvatel’ md k dispozicii len jedno vol'né
miesto, je povinny toto pracovné miesto ponuknut vsetkym do uvahy pri-
chddzajicim zamestnancom a neplati oprdvnenie zamestndvatel'a vybrat’
si zamestnanca, ktorému vol'né miesto pontikne. Je potom na kaZdom po-
nuknutom zamestnancovi, ako sa rozhodne; volné pracovné miesto pri-
padne tomu, kto prijal ponuku ako prvy“?23 Ukazdého zamestnavatela su
podmienky iné a pri ponukovej povinnosti je nutné zohl'adnit’ konkrétnu
situaciu - sidna prax mohla naznacdit aspoii zakladné postupy , ponuko-
vého konania“, ked’ze v kone¢nom dosledku postudenie platnosti vypove-
de je vjej rukach. Zostava otazne, ako by vyhodnotil siid postup losova-
nia, ktory zachovava rovnost dotknutych zamestnancov.

Dal$ou otazkou je, ktord pozicia je vol'nou pracovnou poziciou, ktora
ma byt zamestnancovi pondknutd podla § 63 ods. 2 Zakonnika prace.
U zamestnavatel'ov nie je neobvyklé, Ze proces vytvorenia ¢i zaniku pozi-
cii trva dlhsie ¢asové obdobie (napriklad aj niekol'’ko mesiacov), a medzi-
¢asom dojde k organizacnym zmenam, pri ktorych nastava rusenie pra-
covnych miest, avSak uvazuje sa o vytvoreni novych miest, no tieto nie su
eSte redlne vytvorené. Domnievame sa, Ze ak zamestnavatel uvaZuje
o urcitych organiza¢nych zmendach, s ktorymi suvisi vytvaranie pozicii,
avsak tieto este definitivne neexistujd, dané pozicie by sa nemali posu-
dzovat ako vol'né pracovné pozicie.

Casto sa stava, Ze pracovna pozicia vytvorena je, aviak nie je obsade-
na zamestnancom na zaklade pracovnej zmluvy, ale len prislibena na
zaklade akceptacného listu. Sudy takudto poziciu povaZzuju za vol'nu pozi-
ciu pre ucely ponukovej povinnosti. ,Pokial’ urité pracovné miesto ku driu
dania vypovede zamestnancovi podla § 63 ods. 1 pism. b) Zdkonnika prdce
nebolo obsadené na zdklade pracovnej zmluvy, zostdva vol'nym pracovnym
miestom, na ktorom md zamestndvatel’ moZnost zamestnanca zamestnd-
vat' (§ 63 ods. 2 pism. a) Zdkonnika prdce), aj v pripade, Ze zamestndvatel
uz pred uvedenym driom vo vztahu k tomuto pracovnému miestu pisomne
(v ,akceptacnom liste”) potvrdil niektorému uchddzacovi o zamestnanie
zdmer obsadit nim v budticnosti predmetné pracovné miesto. %4

23 Bliz§ie pozri Uznesenie Najvyssieho siudu Slovenskej republiky sp. zn. 4 M Cdo 5/2010
[2011-04-20].

24 Bliz8ie pozri Rozsudok Najvyssieho stdu Slovenskej republiky sp. zn. 3 M Cdo 14/2010
[2011-03-30].
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Tzv. ponuku inej vhodnej prace musi zamestndvatel splnit’ este pred-
tym, neZ pristipi k vypovedi - kedZe ide o hmotnopravnu podmienku vy-
povede, k ponuke prace ma zamestnavatel pristipit skor, nez dava/do-
rucuje vypoved. Ak by ponukovd povinnost plnil zamestnavatel' az po
doruceni vypovede, takato vypoved’ by bola neplatna.2s

»Splnenie podmienok pre existenciu ponukovej povinnosti zo strany
zamestndvatela, tj. ¢i zamestndvatel’ md, respektive nemd mozZnost' za-
mestnanca d'alej zamestndvat, treba posudzovat’ podla stavu, ktory tu je
v ¢ase dania vypovede.“?6 Z uvedeného vyplyva, Ze skimanie, ¢i je u za-
mestnavatel'a vol'na vhodna praca/pozicia, by malo prebiehat v okamihu
dania vypovede.2’ Vznika otazka, kedy nastava okamih dania vypovede.
Danie vypovede by sa tak malo viazat na okamih dorucenia vypovede.
Preto aj zistovanie vol'nej vhodnej prace by sa malo viazat na deii doru-
Cenia vypovede - o mdZe byt komplikované najma v pripade, ak nie je
vypoved dorucovana osobne, ale prostrednictvom postového podniku, ¢o
moZe trvat aj niekol'ko dni. Preto by bolo vhodné i tito otazku konkrét-
nejsie upravit priamo v Zakonniku prace, aby nevznikali pochybnosti,
kedy zamestnavatel ma hl'adat pre prepustaného zamestnanca volnu
vhodnt pracovnu poziciu. Z logiky veci vyplyva, Ze by to mal byt kratko-
doby okamih v ¢ase dorucovania vypovede (den, kedy je napriklad osob-
ne dorucena vypoved’; otazne je, ako tento deil nastavit v pripade doru-
Covania poStovym podnikom - ¢i vden odoslania vypovede alebo az
v den dorucenia zamestnancovi (mdze totiz nastat situacia, Ze medzica-
som bude zamestnanec praceneschopny niekol’ko mesiacov ¢i nastipi na
rodicovsku dovolenku a za ten ¢as dojde eSte ku d'alSim reorganiza¢nym

25 Porovnaj BARANCOVA, H. a R. SCHRONK. Pracovné prdvo. 3. preprac. a dopln. vyd. Brati-
slava: Sprint dva, 2016, s. 258. ISBN 978-80-89710-26-3.

26 Bliz8ie pozri Uznesenie NajvysSieho stidu Slovenskej republiky sp. zn. 4 M Cdo 5/2010
[2011-04-20].

27 Splnenie ponukovej povinnosti zamestndvatela podla § 46 ods. 2 (v Slovenskej republike
podla § 63 ods. 2 Zdkonnika prdce - pozndmka autora) ako predpokladu na podanie platnej
vypovede sud skima podla stavu v dobe vypovede. Bliz$ie pozri R 54/1998. Zistovanie
podmienok uvedenych v § 46 ods. 2 Zdkonnika prdce (teraz § 63 ods. 2 Zdkonnika prdce -
pozndmka autora) sa robi vZdy podla stavu v case vypovede, pricom moznost d'alSieho za-
mestndvania sa neposudzuje len z hl'adiska konkrétneho zamestnanca. Blizsie pozri S1II,
s.130. Z hl'adiska ponukovej povinnosti zamestndvatel'a podl'a § 46 ods. 2 Zdkonnika prdce
(v Slovenskej republike podla § 63 ods. 2 Zdkonnika prdce - pozndmka autora) mozZno po-
vazovat' za vyznamné len to, Ci zamestndvatel disponuje volnymi pracovnymi miestami
v okamZziku, kedy je zamestnancovi ddvand vypoved. Ku skutocnosti, Ze zamestndvatel’ pri-
jal vinom ¢asovom rozmedzi (predtym alebo potom) iného zamestnanca na prdcu, ktori by
mohol zamestnanec vykondvat, nemozno prihliadnut. Bliz$ie pozri Rozsudek Nejvyssiho
soudu Ceské republiky sp. zn. 21 Cdo 369/2000 [2001-06-27].
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zmendm); vzhladom na komplikovanost uvedeného postupu by bola
vhodna konkrétnejsia iprava v Zakonniku prace). S prihliadnutim na sd-
Casny stav na trhu prace, kedy sa podmienky prevadzok i dopytu po pra-
covnej sile menia aj v priebehu niekol’kych dni, nemozno od zamestnava-
tel'a spravodlivo pozadovat, aby sa ponukova povinnost musela realizo-
vat v dlhom ¢asovom horizonte. Preto sa ako rizikovy javi nazor sudu
v pripade, ked sud skimal neplatnost vypovede a venoval sa aj ponuko-
vej povinnosti. M6Zeme uviest, Ze dané rozhodnutie nartsa pravnu istotu
a doterajsiu prax sudov, ktoré skimali realizaciu ponukovej povinnosti
v Case dania vypovede. Takyto postup znacne zneistuje zamestnavatel'ov.

»,Sud posudil predmetnt vypoved dant odporcom navrhovatelke za
neplatnu aj z dévodu porusenia ustanovenia § 63 ods. 2 Zdkonnika prdce.
Podla § 63 ods. 2 Zdkonnika prdce v zneni ticinnom do 31.08. 2015 za-
mestndvatel’ méZe dat’ zamestnancovi vypoved, ak nejde o vypoved’ pre ne-
uspokojivé plnenie pracovnych tiloh, pre menej zdvazné porusenie pracov-
nej discipliny alebo z dévodu, pre ktory moZno okamZite skoncit pracovny
pomer, iba vtedy, ak a) zamestndvatel’ nemd moznost’ zamestnanca dalej
zamestndvat, a to ani na kratsi pracovny c¢as v mieste, ktoré bolo dohodnu-
té ako miesto vykonu prdce, a b) zamestnanec nie je ochotny prejst’ na in,
pre neho vhodnt prdcu, ktori mu zamestndvatel’ pontikol v mieste, ktoré
bolo dohodnuté ako miesto vykonu prdce ani po predchddzajiicej priprave.
Splnenie ponukovej povinnosti zamestndvatel'a v zmysle tohto ustanovenia
je zdkonnym predpokladom danosti vypovedného dévodu nadbytocnosti
podla § 63 ods. 1 pism. b) Zdkonnika prdce, pricom samotnd existencia toh-
to vypovedného dévodu zamestndvatela nezbavuje prdvnej povinnosti po-
nuknut zamestnancovi este pred uplatnenim vypovede vhodnu prdcu tak,
ako ju vymedzuje citované ustanovenie § 63 ods. 2 Zdkonnika prdce. Plne-
nie ponukovej povinnosti zamestndvatela spociva v ochrane pracovného
pomeru tym, Ze pred jeho skoncenim zdkon uprednostriuje zmenu dojedna-
nych pracovnych podmienok, a Ze umoZziiuje jednostranné skoncenie a po-
nuknut navrhovatel'ke ako zamestnankyni niektoré z volnych pracovnych
miest, na ktoré boli prijati novi zamestnanci odporcu. Samotnd obrana od-
porcu, Ze sa jednalo o menej kvalifikované pracovné miesta, ktoré rozhodne
nezodpovedali kvalifikdcii samotnej navrhovatel'ky, neobstoji vzhl'adom na
to, Ze ponukovd povinnost md absoliitny charakter, a teda navrhovatel
méZe dat odporkyni vypoved’ iba v pripade absolutnej nemoZnosti zamest-
nanca dalej zamestndvat, ¢o vdanom pripade splnené nebolo. Sid sa su-
casne v rdmci svojich uvah zaoberal aj otdzkou, ¢i zamestnanec nastupe-
nim prdceneschopnosti by nemohol predlZovat dobu trvania ponukovej po-
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vinnosti zamestndvatela prezumovanej v § 63 ods. 2 Zdkonnika prdce, av-
Sak dospel k zdveru, Ze nastipenie prdceneschopnosti, respektive samotné
ochorenie, ktoré zakladd prdceneschopnost, je takou prdvnou skutocnos-
tou, ktord je nezdvisld od vole samotného zamestnanca, ked’ v konani by
musela byt preukdzand tcelovost trvania prdceneschopnosti. Uvedené vsak
v konani nebolo Ziadnym sp6sobom preukdzané, a ani len tvrdené |[...]. Za-
mestndvatel’ md totiZ povinnost' zamestnancovi ponuknut’ akékolvek volné
miesto, a nielen miesto zodpovedajiice pévodnej pracovnej zmluve, pripad-
ne jeho kvalifikdcii. Vo vztahu k splneniu ponukovej povinnosti zamestnd-
vatela mézu v praxi vzniknut dve alternativy. Po prvé, ak zamestndvatel’
nemd moZnost zamestnanca nadalej zamestndvat, co treba vykladat' tak,
Ze nemd pre zamestnanca Ziadnu prdcu (ide o tzv. absoliitnu nemoznost’
zamestnanca d'alej zamestndvat), ponukovi povinnost nemd. Po druhé, ak
md pre zamestnanca také vol'né pracovné miesto, ktoré je pre neho vhodné,
je povinny predtym, neZ dd zamestnancovi vypoved, tiito prdcu zamestnan-
covi ponuknut, inak nie je splnend podmienka uvedend v § 63 ods. 2 pism.
b) Zdkonnika prdce avypoved' je neplatnd. Z hl'adiska postidenia neplat-
nosti vypovede bolo podl'a ndzoru stdu rozhodné postdenie, ¢i odporca ako
zamestndvatel’ md ponukovi povinnost' iba v deri podania samotnej vypo-
vede zamestnancovi, alebo tdto ponukovd povinnost’ trvd od prijatia roz-
hodnutia zamestndvatela o organizacnej zmene aZ do podania vypovede,
respektive uplynutia samotnej vypovednej doby. Vzhl'adom na tucel samot-
nej ponukovej povinnosti zamestndvatela prezumovanej v § 63 ods. 2 Zd-
konnika prdce md sud za to, Ze zamestndvatel je povinny poniiknut' za-
mestnancovi volné pracovné miesta, ktoré md k dispozicii v dobe od prija-
tia rozhodnutia o organizacnej zmene. Iny vyklad predmetného ustanove-
nia by sa mirial u¢inkom a cielom sledovanym v § 63 ods. 2 Zdkonnika prd-
ce. Pri pripusteni opacného vykladu by bolo na subjektivhom zvdZeni za-
mestndvatela, kedy konkrétne dd zamestnancovi po prijati rozhodnutia
o organizacnej zmene vypoved, a teda by si napriek prijatej organizacnej
zmene mohol zvolit’ taky termin dania vypovede, v ktorom by nemal volné
Ziadne pracovné miesto. V sidenej veci sid poukazuje na to, Ze rokovanie
medzi odporcom a navrhovatel’kou ohl'adne skoncenia pracovného pomeru
z dévodov organizacnych zmien prebehlo dria 17. 07. 2014, a iba z dévodu
nasttipenia navrhovatel’ky na prdceneschopnost doslo k daniu vypovede zo
strany odporcu navrhovatel'ke aZ dria 27. 01. 2015. V priebehu tohto obdo-
bia odporcovi ni¢ nebrdnilo splnit' svoju ponukovi povinnost.“28

28 Bliz8ie pozri Rozhodnutie Okresného stidu RuZomberok sp. zn. 9Cpr/2/2015 [2015-11-04].
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Vzhl'adom na skutoc¢nost, Ze pravna dprava tzv. ponukovej povinnosti je
koncipovana Siroko, zamestnavatelia v mnohych situaciach nevedia, ako
postupovat pri jej realizacii. Urcité indicie ako postupovat ponukaju roz-
hodnutia stidov, ktoré st vSak v niektorych pripadoch vseobecné alebo
tieZ rozporuplné (napriklad pri stanoveni ¢asového horizontu zrealizo-
vat' ponukovi povinnost). MoZeme uviest, Ze nesplnenie ponukovej po-
vinnosti byva ¢astym dévodom urcenia neplatnosti vypovede zo strany
sudu v ramci sporu tykajiceho sa neplatnosti skoncenia pracovného po-
meru. Z dovodu nastolenia pravnej istoty, pre stanovenie postupu za-
mestnavatel'a pri realizacii ponukovej povinnosti by tak bolo vhodné
koncipovat konkrétnejsiu pravnu Upravu v Zakonniku prace (aspoi pri
stanoveni formy ponukovej povinnosti a postupov v pripade, ak je menej
vhodnych pozicii ako prepustanych zamestnancov) alebo zjednotit' roz-
hodovaciu ¢innost studov.
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“Ne bis in idem” Principle, Double Jeopardy Guarantee
and Their Application in the Fields of Punishment
and Sanctioning: Differences, Merits and Demerits!

Lubica Masarova
Michal Maslen

Abstract: The authors of the presented paper analyse the case law of the
European Court of Human Rights in the field of the “ne bis in idem” guaran-
tee. They focus in particular on the approach of this court to the issue of li-
ability for crimes and payment offenses. The paper concentrates on the le-
gal interpretation that is the Council of Europe enforcing in the field of
criminal liability, concept of crime, sanctioning and punishment. The pay-
ment offenses create a relatively independent group of delicts in the field of
public law. However, the guarantees connected with the right to a fair trial
included in the Articles No. 6 and No. 7 of the Convention on Protection of
Human Rights and Fundamental Freedoms and in the Article No. 4 of the
Additional Protocol No. 7 to the Convention for the Protection of Human
Rights and Fundamental Freedoms shall still apply. The paper analyses the
scope of their application, especially the “ne bis in idem” guarantee, in the
field of liability for the tax offences and tax crimes.

Key Words: Council of Europe; European Court of Human Rights; Conven-
tion for the Protection of Human Rights and Fundamental Freedoms; Pro-
tocol No. 7 to the Convention for the Protection of Human Rights and Fun-
damental Freedoms; “Ne bis in idem” Principle; Complainant; Guarantee;
Administrative (Tax) Proceedings; Criminal Proceedings.

Approach of the Council of Europe

To enforce the protection of the rights of individuals, the European Court
of Human Rights interprets the terms of “crime”, “criminal charge”,
“criminal proceedings” in an autonomous way. This fact means that the

-

The presented paper was carried out within the Project of the Slovak Research and De-
velopment Agency: “Public Administration and Protection of Fundamental Rights and
Freedoms in Legal Theory and Practice”, in the Slovak original “Verejnd sprdva a ochrana
zdkladnych prdv a slobdd v prdvnej tedrii a praxi”, project No. APVV-0024-12, responsible
researcher prof. JUDr. Sona KoSi¢iarova, PhD.
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Strasbourg interpretation does not follow the national meanings of the
mentioned institutes; or, better to say, the meanings of the legal terms
imposed by the Member States are not so relevant mainly because of the
factual consequences that the application of the mentioned institutes is
able to interfere with the individual rights in the field of legal practice.
The legal doctrine of autonomous interpretation dates back to the deci-
sion of Engel and Others v. the Netherlands.?

Two of the applicants, conscripts in the Netherlands Army and edi-
tors of ajournal aimed at conscripts, had published an article which al-
leged unlawful behaviour on the part of several military commanders
suggesting that they used intimidation techniques to suppress dissent
and that conscripts had been unfairly punished. The commanding officer
of the barracks in which the journal was printed deemed that the article
as well as other articles in the same publication that discussed a demon-
stration of the Conscripts’ Union against the Government tended to un-
dermine military discipline. Following a hearing, the applicants were
committed to several months’ service in a disciplinary unit. The punish-
ment represented an interference with the applicants’ exercise of their
right to freedom of expression. The interference was “prescribed by law”.
At issue was whether the punishment was also “necessary in a democratic
society” and pursued the legitimate aim of “prevention of disorder”. Fur-
thermore, the applicants complained that their punishment had been
discriminatory in nature; other conscripts who had been involved in sim-
ilar writings had received only mild punishment, while a civilian in their
situation would not have been punished at all. The European Court of
Human Rights held an opinion that the concept of “public order” covered
arange of situations. Therefore, it came to an opinion that the concept of
“order” refers not only to public order, but it also covers order that must
prevail within armed forces. Disorder in such groups can have repercus-
sions on order in society as a whole. It followed that the interference rep-
resented in the disciplinary punishment met the condition of legitimate
aim to the extent that its purpose was the prevention of disorder within
the armed forces. While the guarantee of freedom of expression applies

N

See TRONDLE, H. and Th. FISCHER. Strafgesetzbuch und Nebengesetze. 49. neu bearb. Aufl.
Miinchen: C. H. Beck, 1999. 2052 p. ISBN 3-406-44495-4; SOLNAR, V., ]. FENYK and D. Ci-
SAROVA. Zdklady trestni odpovédnosti. 1. vyd. Praha: Orac, 2003. 455 p. ISBN 80-86199-
74-6; and PRASKOVA, H. Postaveni obvinéného v fizeni o spravnich deliktech (vybrané
problémy). In: M. VRABKO, ed. et al. Aktudlne otdzky sprdvneho konania. 1. vyd. Bratisla-
va: Univerzita Komenského v Bratislave, Pravnicka fakulta, 2010, pp. 108-115. ISBN 978-
80-7160-304-7.
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to conscripts just as it does to others, the European Court of Human
Rights considered that the proper functioning of an army is hardly imag-
inable without legal rules designed to prevent servicemen from under-
mining military discipline, for example by writings. The European Court
of Human Rights noted that the applicants contributed at a time when the
atmosphere in the barracks was already somewhat strained to the publi-
cation and distribution of a writing that was inflammatory in nature. In
these circumstances the Supreme Military Court was justified in holding
that the applicants had attempted to undermine military discipline and
that the imposition of a penalty was necessary. Therefore, the applicants
had not been deprived of their right to freedom of expression; they had
merely been punished for the abusive exercise of that right. As for the
applicants’ being singled out for harsher punishment than other con-
script writers, the European Court of Human Rights considered that, in
principle, discriminatory treatment could be found if the punishment
were to depart from others to the point of constituting a denial of justice
or a manifest abuse. However, the information available to the European
Court of Human Rights in this case did not permit a finding of this sort.3

In this case,* the European Court of Human Rights constituted crite-
ria for considering the criminal deeds. What does it mean to consider
a criminal deed? It means to consider elements of an unlawful behaviour
prescribed by national law. In this matter, the legal qualification of the
relevant breach of law, the nature of the breach of law as well as the na-
ture and the level of intensity of the breach of law are important. The Eu-
ropean Court of Human Rights also considers the nature of the sanction
or punishment prescribed by national law of the Member State of the
Council of Europe. It means that it analyses the aim and the objective of
measures representing the sanctioning system in the Member States. The
legal qualification of the punishment within the national law is also rele-
vant.> This decision creates an integral part of approximately 50 years

3 See Engel and Others v. the Netherlands [1976-11-23]. In: Article 19 [online]. 2017 [cit.

2017-08-14]. Available at: https://www.article19.org/resources.php/resource/2331/

en/engel-and-others-v.-the-netherlands.

See Case of Engel and Others v. the Netherlands [1976-06-08]. Judgement of the European

Court of Human Rights, 1976, Application No. 5100/71, 5101/71, 5102/71, 5354/72, and

5370/72.

5 See SVAK, |. Ochrana l'udskych prdv: (z pohladu judikatiry a doktriny trasburskych orgd-
nov ochrany prdv). 2.rozsir. vyd. Zilina: Poradca podnikatela, 2006, p. 429. ISBN 80-
88931-51-7; and KMEC, J., D. KOSAR, J. KRATOCHVIL and M. BOBEK. Evropskd timluva
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long case law connected with the concept of criminal charge.6 The object
of the judicial as well as doctrinal disputes in this case was the fact
whether it is possible to apply the guarantees of the Article 6 of the Con-
vention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter referred to as the “Convention”) also in cases relating to
proceedings labelled in national law as disciplinary proceedings. Under
the provision of the Article 6 of the Convention, “1. In the determination of
his civil rights and obligations or of any criminal charge against him, eve-
ryone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. Judgment shall be
pronounced publicly, but the press and public may be excluded from all or
part of the trial in the interests of morals, public order or national security
in a democratic society, where the interests of juveniles or the protection of
the private life of the parties so require, or to the extent strictly necessary in
the opinion of the court in special circumstances where publicity would
prejudice the interests of justice. [...] 2. Everyone charged with a criminal
offence shall be presumed innocent until proved guilty according to law.
[...] 3. Everyone charged with a criminal offence has the following mini-
mum rights: [...] (a) to be informed promptly, in a language which he un-
derstands and in detail, of the nature and cause of the accusation against
him; [...] (b) to have adequate time and facilities for the preparation of his
defence; [...] (c) to defend himself in person or through legal assistance of
his own choosing or, if he has not sufficient means to pay for legal assis-
tance, to be given it free when the interests of justice so require; [...] (d) to
examine or have examined witnesses against him and to obtain the attend-
ance and examination of witnesses on his behalf under the same conditions
as witnesses against him; [...] (e) to have the free assistance of an inter-
preter if he cannot understand or speak the language used in court.”

From the above-mentioned decision of the European Court of Human
Rights, it can be inferred that the concept of “criminal charge” can be in-

o lidskych prdvech: Komentdr. 1. vyd. Praha: C. H. Beck, 2012. 1660 p. ISBN 978-80-7400-
365-3.

See, for example, Case of Delcourt v. Belgium [1970-01-17]. Judgement of the European
Court of Human Rights, 1970, Application No. 2689/65; Case of Adolf v. Austria [1982-03-
26]. Judgement of the European Court of Human Rights, 1982, Application No. 8269/78;
Case of Stocké v. Germany [1991-03-19]. Judgement of the European Court of Human
Rights, 1991, Application No. 11755/85; Case of Tejedor Garcia v. Spain [1997-12-16].
Judgement of the European Court of Human Rights, 1997, Application No. 25420/94; and
Case of Oleksandr Volkov v. Ukraine [2013-01-09]. Judgement of the European Court of
Human Rights, 2013, Application No. 21722/11.
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terpreted autonomously only in the case in which the national legislation
labels the charge as criminal. As the European Court of Human Rights
states, the Convention essentially allows the Member States to declare
every behaviour as criminal behaviour except the cases in which the hu-
man rights and fundamental freedoms protected by the Convention are
exercised. However, the opposite option is subject to stricter rules. If the
Member States could, at their own discretion, classify certain actions as
disciplinary offenses and not criminal offenses or in the case of their con-
currence pursuit the disciplinary action prior to prosecution, the scope of
application of the Convention would depend on their sovereign will,
which could lead to results incompatible with the aim and object of the
Convention.”

In simple terms, the essence of the doctrine of autonomy lies in the
fact that the interpretation of the concepts contained in the Convention
in a particular case is the competence of the European Court of Human
Rights which examines in particular whether the law and application
practice of public authorities in the State - party to the Convention corre-
sponds to the requirements of the qualitative application of the guaran-
tees provided by the Convention to the individual.

Concerning the notion of “criminal charge” as the subject of the right
to a fair trial, the European Court of Human Rights has achieved its ex-
tensive perception by its decision-making process. This conclusion is
confirmed also by the Constitutional Court of the Slovak Republic.® The
established practice includes under the concept of “criminal charge” the
areas of road traffic, tax issues, business and economy areas, penitentiary
affairs, financial, military and procedural issues as well as the public or-
der. Through the extensive interpretations of the concept of “criminal
charge”, the European Court of Human Rights has included into this area
also the concepts of administrative offenses and other administrative of-
fenses, disciplinary offenses and disciplinary sanctions. The interpreta-
tion of the concept of “criminal charge” by the European Court of Human

7 See KMEC, . Clanek 6 Umluvy o ochrané lidskych prav a zékladnich svobod a trestni pra-
vo dafiové. In: L. VORLICKOVA, ed. Trestni prdvo dariové. 1. vyd. Praha: C. H. Beck, 2008,
pp. 19-21. ISBN 978-80-7400-093-5; and PIROSIKOVA, M. K aktualnej judikatiire Eur6p-
skeho sidu pre l'udské prava tykajicej sa aplikovatel'nosti ¢lanku 6 Dohovoru. Bulletin
slovenskej advokdcie. 2012, roc€. 18, ¢. 7-8, pp. 8-16. ISSN 1335-1079.

See Finding of the Constitutional Court of the Slovak Republic Ref. No. PL US 12/97 [1998-
10-15], published in the Collection of Laws of the Slovak Republic, Section 122, under
No. 319/1998.
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Rights is autonomous and independent of the national legislation and na-
tional case law.?

The use of the “Engel Criteria” on a delict of a criminal nature may
lead to fragmentation of the law. Not all the offenses may have to meet
these criteria. For example, these criteria can only apply to a defined
group of people. The sanction prescribed by law does not have to corre-
spond to the concept created by the European Court of Human Rights.
Therefore, Pavel Molek tends to apply the elements of the criminal
charge to the law in general, provided that they also define a single of-
fense or administrative offense that meets those claims.1® On the other
hand, according to the opinion of Olga Pouperovj, it is not possible to ap-
ply the guarantees under the Article 6 Section 1 of the Convention in the
full extent to the decision-making activity of the public authority.11

Use of the “Engel Criteria” in the area of liability for administrative
tax offenses

The European Court of Human Rights also applies the “Engel Criteria” in
cases of assessing liability for administrative tax offenses. The case law of
the European Court of Human Rights seeks to find an answer to the ques-
tion of whether an individual may face a criminal charge under the Arti-
cle 6 of the Convention, even in the case of tax offenses which national
legislation does not classify as a criminal offense.

In the case of Bendenoun v. France,'? the European Court of Human
Rights analysed the question whether the Article 6 of the Convention ap-
plies also to the surcharge for tax evasion.

Mr. Bendenoun founded a company dealing with old coins, art and
precious stones. He was also its director. In connection with his activities,
three proceedings against him were initiated - customs, tax and criminal
proceedings. These proceedings were led more or less parallely. In his
complaint, he objected to an infringement of the Article 6 Section 1 of the

9 See Decision of the Supreme Administrative Court of the Czech Republic Ref. No. 15 Kse 4/
2012 [2012-09-25].

10 See MOLEK, P. Prdvo na spravedlivy proces. 1. vyd. Praha: Wolters Kluwer, 2012, p. 323.
ISBN 978-80-7357-748-3.

11 See POUPEROVA, 0. Cl. 6 Umluvy a spravni izeni. In: M. HORAKOVA and M. TOMOSZEK,
eds. Vliv EU a Rady Evropy na sprdvnf tizeni v CR a v Polsku. 1. vyd. Brno: Tribun EU, 2010,
p. 26. ISBN 978-80-7399-923-0.

12 See Case of Bendenoun v. France [1994-02-24]. Judgement of the European Court of Hu-
man Rights, 1994, Application No. 12547 /86.
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Convention before the criminal and administrative courts on the grounds
that he did not have access to the complete customs file despite the fact
that the tax authorities sent evidence to the administrative court against
him. He objected that the tax authorities breached his right to a fair hear-
ing. The European Court of Human Rights came to conclusion that Mr.
Bendenoun had faced criminal charge in the sense of the Article 6 of the
Convention on the following grounds:

+ the offenses of which he was accused are governed by the General
Tax Code, which applies to all citizens;

* sanctions in the form of tax surcharges are intended not as financial
compensation for the damage caused by the tax evasion, but, in par-
ticular, as a punishment to discourage the recidivism;

+ these penalties are imposed on the basis of a general rule the pur-
pose of which is both deterrent and dissuasive;

#+ the amount of the penalty was considerable, namely 422 534 French
Francs for the complainant and 570 398 French Francs for his com-
pany, and in the event of non-payment, the applicant was threatened
with the deprivation of liberty.

The European Court of Human Rights came to conclusion that a neg-
ative criminal connotation prevailed in the case. Individually the reasons
are decisive; however, altogether they create a crucial situation in which
the charge falls into the scope of the Article 6 of the Convention.

Another case connected with the area of administrative tax offenses
includes the case of Jussila v. Finland.13 On May 22nd 1998, the Tax Office
in Hame, Finland, asked the applicant to submit his observations regard-
ing some alleged errors in his value added tax declarations for the fiscal
years 1994 and 1995. On July 9t 1998, the Tax Office found that the ap-
plicant was, among other things, obliged to pay tax surcharges amount-
ing to 10 per cent of the increased tax liability. The additional tax sur-
charges levied on the applicant totalled 1 836 Finnish Marks (equivalent
to 308.80 EUR). The tax surcharges were based on the fact that the appli-
cant’s value added tax declarations in years 1994 and 1995 were regard-
ed as incomplete. The applicant appealed to the County Administrative
Court of Uusimaa, Finland (which later became the Administrative Court
of Helsinki). He requested an oral hearing and that a tax inspector as well
as an expert appointed by him be heard as witnesses. On February 1st

13 See Case of Jussila v. Finland [2006-11-23]. Judgement of the European Court of Human
Rights, 2006, Application No. 73053/01.
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2000, the Administrative Court of Helsinki took an interim decision invit-
ing written observations from the tax inspector and a statement from an
expert chosen by the applicant. The tax inspector submitted her state-
ment of February 13t 2000 to the Administrative Court of Helsinki. The
statement was further submitted to the applicant for his observations. On
April 25t 2000, the applicant submitted his own observations on the tax
inspector’s statement. The statement of the expert chosen by him was
dated and submitted to the court on the same day. On June 13t 2000, the
Administrative Court of Helsinki held that an oral hearing was manifestly
unnecessary in the matter because both parties had submitted all the
necessary information in writing. It also rejected the applicant’s claims.
On August 7t 2000, the applicant requested leave to appeal from the Su-
preme Administrative Court renewing at the same time his request for an
oral hearing. On March 13th 2001, the Supreme Administrative Court re-
fused the applicant leave to appeal. The applicant alleged that he did not
receive a fair hearing in the proceedings in which atax surcharge was
imposed as he was not given an oral hearing. He relied on the Article 6 of
the Convention.

The European Court of Human Rights first expressed its conviction
that no consistent and authoritative basis was established in its case law
to argue that the small severity of a sanction (imposed in tax or other
proceedings) could be a decisive criterion under which a certain delict
could fall out of the scope of the Article 6 of the Convention. In the case of
Jussila, the sanction was imposed on the complainant in the form of
a 10 per cent tax surcharge from the corrected amount of the tax, which
in the calculation amounted to 309 EUR. The European Court of Human
Rights has found that tax penalties are imposed on the basis of the gen-
eral legal provisions applied to taxpayers in general. The European Court
of Human Rights did not put forward the government’s argument that the
value added tax applies only to alimited group with a special status. It
further stated, as the government admitted, that tax penalties should not
be a monetary compensation for damages, but a punishment designed to
deter the repeated perpetration of such an act. Therefore, it decided that
the sanctions were imposed on the basis of a rule designed to deter and
to punish and it came to the conclusion that this fact had established
a criminal nature of the act.

However, in the case Poniatowski v. France, the European Court of
Human Rights declared the Article 6 of the Convention inapplicable, even
though it involved a considerable financial amount (tens of thousands of
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Euros). The complainant was required to pay default interest on the un-
paid tax of 0.75 per cent per month. Although the European Court of Hu-
man Rights acknowledged the general nature of the rule of law and the
considerably high amount of the calculated interest, it found that the ob-
ligation to pay interest on arrears was only repayable (compensation for
the damage caused by the diminishing of the value of money as a result of
inflation).14

Case law of the European Court of Human Rights on application of
the “ne bis in idem” principle

The essence of the case law hitherto gathered in the whole of the applica-
tion of the Article 4 of the Protocol No. 7 to the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms (hereinafter referred
to as the “Protocol No.7”) demonstrates the existence of several ap-
proaches of the European Court of Human Rights to the issue of identity
of acts in the retrial of complainants. This view was put forward by the
European Court of Human Rights in the case of Sergey Zolotukhin v. Rus-
sian Federation.15

In January 2002, the applicant was arrested for bringing his girl-
friend into a military compound without authorisation and was taken to
the district police station. According to the police report, he was drunk,
behaved insolently, used obscene language and attempted to escape. On
the same day, a district court found him guilty of swearing at police em-
ployees and breaching public order shortly after his arrival at the police
station. It convicted him of “minor disorderly acts” under the Article 158
of the Code of Administrative Offences and sentenced him to three days’
detention. Subsequently, criminal proceedings were brought against him
in relation to the same events. He was charged with “disorderly acts” un-
der the Article 213 of the Criminal Code for swearing at police employees
and breaching public order in the immediate aftermath of his arrival at
the police station. He was also charged with insulting a public official un-
der the Article 319 of the Criminal Code for swearing at a major who was
drafting the administrative offence report. Lastly, he was charged with
threatening violence against a public official under the Article 318 of the
Criminal Code it being alleged that he had threatened to kill the major en

14 See Case of Poniatowski v. France [2009-10-06]. Judgement of the European Court of Hu-
man Rights, 2009, Application No. 29494 /08.

15 See Case of Sergey Zolotukhin v. Russian Federation [2009-02-10]. Judgement of the Euro-
pean Court of Human Rights, 2009, Application No. 14939/03.
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route to the regional police station. In December 2002, the same district
court found the applicant guilty of the charges under the Articles 318 and
319 of the Criminal Code, but acquitted him of the charges under the Ar-
ticle 213, after finding that his guilt had not been proven to the requisite
standard. As to the existence of a “criminal charge” for the purposes of
that Article, the Grand Chamber endorsed the finding that although the
initial set of proceedings against the applicant were classified as adminis-
trative in national law, they were to be equated with criminal proceed-
ings on account, in particular, of the nature of the offence of “minor disor-
derly acts” and the severity of the penalty. As to whether the offences
were the same, the European Court of Human Rights had placed the em-
phasis on identity of the facts irrespective of their legal characterisation.
Therefore, the European Court of Human Rights decided to define in de-
tail what was to be understood by the term “same offence” for the pur-
poses of the Convention. Article 4 of the Protocol No.7 prohibits the
prosecution or trial of an individual for a second offence in so far as it
arose from identical facts or facts that were “substantially” the same as
those underlying the first offence. This guarantee came into play where
anew set of proceedings was instituted after a previous acquittal or con-
viction had acquired the force of res judicata. In the instant case, no issue
arose under the Article 4 of the Protocol No. 7 in respect of the appli-
cant’s prosecution under the Articles 318 and 319 of the Criminal Code,
as the charges relating to his conduct towards the major had been raised
for the first and only time in the criminal proceedings. The situation was,
however, different with regard to the disorderly conduct in respect of
which he had first been convicted in the administrative proceedings un-
der the Article 158 of the Code of Administrative Offences and had sub-
sequently been prosecuted under the Article 213 of the Criminal Code.
The facts underlying the two sets of administrative and criminal proceed-
ings against the applicant differed in only one element, namely the threat
to use violence against a police officer, and should, therefore, be regarded
as substantially the same. As to whether there had been a duplication of
proceedings, the European Court of Human Rights came to conclusion
that the judgment in the “administrative” proceedings sentencing the ap-
plicant to three days’ detention had amounted to a final decision. The fact
that the applicant had been acquitted in the criminal proceedings had no
bearing on his claim that he had been prosecuted twice for the same of-
fence. In sum, the proceedings instituted against the applicant under the
Article 213 of the Criminal Code concerned essentially the same offence
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as that of which he had already been convicted under the Article 158 of
the Code of Administrative Offences.16

Conclusions of the Zolotukhin case are built on previous case law of
the European Court of Human Rights, which formed three approaches to
the “ne bis in idem” principle.

The first approach focuses on the identity of the conduct of an unau-
thorised acting entity, regardless of formal legal classification (idem fac-
tum). The example is the case of Gradinger v. Austria.” On January 1st
1987, the applicant was involved in a road traffic accident in which a cy-
clist was Killed. A university medical examination of a blood sample re-
vealed 0.8 per mille alcohol in the applicant’s blood at the time the sam-
ple was taken. In criminal proceedings the applicant was convicted on
May 15t 1987 of causing death by carelessness within the meaning of the
Article 80 of the Criminal Code. The applicant referred to the evidence by
an independent expert Dr. Psick that gave short space of time between
the applicant’s last drink and the time of the accident, according to which
the applicant could not have absorbed sufficient alcohol to have violated
the law. The applicant was acquitted in the criminal proceedings of hav-
ing had an unlawful amount of blood alcohol. However, on July 16th 1987,
the St. Polten District Authority issued a penal order against the appli-
cant, which provided for a fine of 12 000 Austrian Schillings with two
weeks’ imprisonment in default, plus costs, in respect of the offence of
driving a car under the influence of alcohol. The authority relied on a re-
port from its own doctor that, as the level in the applicant’s blood had
been 0.8 per mille one and a half hours after the accident, he must have
had at least 0.95 per mille alcohol in his blood at the time of the accident.
The applicant made use of all the Austrian legal remedies, however, he
did not succeed. The applicant considered that, as he was acquitted in the
criminal proceedings of having had an unlawful amount of blood alcohol,
the principle of “ne bis in idem” accordingly prohibited a subsequent con-
viction under the Article 5 Section 1 of the Austrian Road Traffic Act. He
considered that the administrative proceedings brought against him
were “criminal” within the meaning of the Convention and that no “inde-
pendent and impartial tribunal” determined this criminal charge. The Eu-

16 See Sergey Zolotukhin v. Russian Federation [GC] - 14939/03 [2009-02-10]. In: European
Court of Human Rights [online]. 2009 [cit. 2017-08-14]. Available at: http://hudoc.echr.
coe.int/app/conversion/pdf/?library=ECHR&id=002-1693&filename=002-1693.pdf.

17 See Case of Gradinger v. Austria [1995-10-23]. Judgement of the European Court of Hu-
man Rights, 1995, Application No. 15963/90.

70 STUDIE



SOCIETAS ET IURISPRUDENTIA Y I
2017, Volume V., Issue 3, Pages 60-81 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

ropean Court of Human Rights found that although the designation, char-
acter and purpose of the two acts were different, Austria had broken the
guarantee of the Article 4 of the Protocol No. 7 because both decisions
were based on the same conduct of the complainant.

The second approach is based on the premise that the conduct of the
defendant which gave rise to the prosecution is the same, but the same
behaviour may establish several offenses considered in separate pro-
ceedings. The doctrine came from the case of Oliveira v. Switzerland. In
this case, Switzerland punished Ms. Oliveira with successive convictions
for the failing to control her vehicle and for the negligence of causing
physical injury in respect of aroad traffic accident. The mentioned un-
lawful behaviour of Ms. Oliveira was established on the grounds of the
Sections 31 and 32 of the Swiss Federal Road Traffic Act and on the
grounds of the Article 125 of the Swiss Criminal Code. This case is con-
sidered to be a typical example of a single act constituting various offenc-
es. It is characterised by fact that a single criminal act was split up into
two separate offences, in case before the European Court of Human
Rights:

1. failure to control vehicle; and
2. negligent causing of physical injury.

Article 4 of the Protocol No. 7 was not infringed in this case since it
prohibited people being tried twice for same offence, whereas in cases
concerning single act constituting various offences one criminal act con-
stituted two separate offences. However, the general opinion on this case
is that it would have been more consistent with principles governing
proper administration of justice if the sentence in respect of both offenc-
es, which resulted from same criminal act, would have been passed by
same court in single set of proceedings.18

The third approach emphasises the so-called “essential elements” of
the two actions. This doctrine is based on the Franz Fischer v. Austria
case.l? Franz Fischer was an Austrian national. While driving under the
influence of alcohol, he knocked down a cyclist who was fatally injured,
then drove off without giving assistance and only gave himself up to the

18 See Oliveira v. Switzerland (84/1997/868/1080) 30 July 1998: Double Jeopardy. In: Hu-
man & Constitutional Rights [online]. 2017 [cit. 2017-08-14]. Available at: http://www.
hrer.org/safrica/arrested_rights/oliveira_switzerland.html.

19 See Case of Franz Fischer v. Austria [2001-05-29]. Judgement of the European Court of
Human Rights, 2001, Application No. 37950/97.
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police later that night. He was found guilty of a number of traffic offences
including driving under the influence of a drink and fined with 20 days
imprisonment in default. He was also convicted of causing death by neg-
ligence “after allowing himself to become intoxicated through the con-
sumption of alcohol” and sentenced to six months imprisonment. The Eu-
ropean Court of Human Rights held unanimously that there had been
aviolation of the Article 4 of the Protocol No. 7 and that the finding of
aviolation constituted in itself sufficient just satisfaction for any non-
pecuniary damage the applicant may have sustained. The European Court
of Human Rights stated that the wording of the Article 4 does not refer to
the “same offence” but rather to trial and punishment “again” for an of-
fence for which the applicant has already been finally acquitted or con-
victed. As aresult, while the fact that a single act may constitute more
than one offence is not incompatible with the Article 4, the European
Court of Human Rights did not limit itself to finding that an applicant
was, on the basis of one fact, tried or punished for nominally different of-
fence.2? Given that it would be incompatible with this provision to prose-
cute or to punish the complainant for crimes which were only “negligibly
different”, the European Court of Human Rights ruled that it was neces-
sary to examine whether those acts had the same “essential elements”.
The European Court of Human Rights stressed that there were two ac-
tions that did not overlap to an insignificant extent (they were almost
identical) and, therefore, there was no reason to lead two proceedings
against the complainant.

Case law of the European Court of Human Rights after the decision
of Zolotukhin v. Russian Federation

The problem of the interpretation of the concept of “identity of the act”
can be illustrated in cases handled by the Supreme Court of Sweden in
year 2010.21 In the former case, an individual reported incorrect infor-
mation in his tax return that led to a high tax evasion. In accordance with
the Swedish law, such an offense is considered a criminal offense and he
was, therefore, convicted by a first instance court. Before the Court of

20 See Franz Fisher v. Austria, (37950/97) [2001] ECHR 348 (29 May 2001). In: Human
& Constitutional Rights [online]. 2017 [cit. 2017-08-14]. Available at: http://www.hrcr.
org/safrica/arrested_rights/Fisher.html.

21 See KARLSSON, S. Ne bis in idem: A Comparative Study of the Interpretation of the Principle
in Sweden and Norway Concerning Tax Surcharge and Tax Fraud [online]. 1sted. Jonko-
ping: Jonkdping University, 2011. 36 p. [cit. 2017-08-14]. Available at: http://www.diva-
portal.org/smash/get/diva2:419643/FULLTEXTO01.pdf.
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Appeals, he requested that the court should stop the proceedings on the
grounds that he was already convicted of an identical act to the payment
of a fine for an administrative tax offense by the Administrative Court of
Appeals. The Court of Appeals halted the proceedings, citing the Article 4
of the Protocol No. 7.

In the latter case, a natural person was convicted by a first instance
court for a tax abatement crime. The decision was also confirmed by the
Court of Appeals. The judgment was handed in to the Swedish Supreme
Court because of the existence of a valid final decision of the Administra-
tive Court of Appeals, which confirmed the imposition of a sanction for an
administrative tax offense. The Supreme Court found that, in both cases,
the proceedings were based on the same facts. Comparing the adminis-
trative tax offenses, the only difference in the legislation relating to tax
crimes was the requirement for deliberate action or gross negligence in
the case of a criminal offense. From this point of view, the Swedish sys-
tem appears to be contrary to the principle of “ne bis in idem”, as it is ex-
pressed by the Article 4 of the Protocol No.7. The Swedish Supreme
Court therefore examined whether it is possible that a different require-
ment as to the fault may be a factor which leads to the conclusion that
these behaviours will not be regarded as actions of the same kind. The
Swedish Supreme Court concluded that this was excluded. Nevertheless,
based on the judgment of the European Court of Human Rights in the
case of Nilsson v. Sweden,?? the Swedish Supreme Court found that new
proceedings could begin if the first proceedings were foreseeable and
there was a factual and temporal link between these proceedings. It fol-
lows that new penalties may be added to those already imposed. In con-
clusion, the Swedish Supreme Court emphasised that this requires clear
support in the Convention or in the case law of the European Court of
Human Rights or the European Union Court of Justice so that the Swedish
Supreme Court may depart from the Swedish law. It should be noted that
different opinions were attached to that decision.

The fact that the Supreme Court of Sweden did not decide unani-
mously in the matter has weakened its authority in the eyes of the Swe-
dish public. The weakened authority also led to the initiation of a prelim-
inary ruling in the case of Hans Akerberg Fransson which concerned the
interpretation of the “ne bis in idem” principle in relation to tax offenses.

22 See Case of Nilsson v. Sweden [2005-12-13]. Judgement of the European Court of Human
Rights, 2005, Application No. 73661/01.
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The Court of Justice of the European Union in the Case C-617/10 of Feb-
ruary 26t 2013 in which it considered this principle in connection with
the Article 50 of the European Union Charter of Fundamental Rights stat-
ed that the Article 50 does not preclude a Member State from imposing
tax sanction and criminal sanction on the grounds of the same behaviour
that is for failure to submit a value added tax return, but only on condi-
tion that the first sanction is not of a criminal nature. For the purpose of
assessing the criminal nature of the tax penalty, the Court of Justice of the
European Union defined criteria that are identical to the “Engel Criteria”
used by the European Court of Human Rights.

This situation resulted in a number of complaints being filed in simi-
lar cases to the European Court of Human Rights. In the case of Lucky Dev
v. Sweden?? was minutely analysed the concept of “identity of the act” in
the case of tax offenses.

The complainant and her husband operated two restaurants. The
taxpayer was taxed by a tax authority decision and imposed a fine (tax
increase) because she did not declare all her income and because she did
not do it correctly. The aforementioned decision of the tax authorities
was also confirmed in the subsequent court proceedings by the Adminis-
trative Court and the Supreme Administrative Court. The prosecutor also
began criminal prosecution. The complainant was convicted of misde-
meanour of misinterpreted accounting. The Criminal Court found that the
books on the operation of restaurants had serious deficiencies and that
the applicant and her husband were responsible for errors in the
bookkeeping of substantial sums and value added tax.

Before the European Court of Human Rights, she argued that the im-
position of a fine and subsequent conviction for an accounting misde-
meanour had led to a breach of the Article 4 of the Protocol No. 7. Accord-
ing to the European Court of Human Rights, this guarantee is to be inter-
preted as prohibiting prosecution and persecution for the second charge
if it is based on identical facts or facts which are essentially the same. The
European Court of Human Rights findings should, therefore, focus on
those facts which constitute a set of specific facts relating to the same ac-
cusation and which are inextricably linked temporally and spatially, and
whose existence must be established in order to ensure conviction or to
initiate criminal proceedings.

23 See Case of Lucky Dev v. Sweden [2014-11-27]. Judgement of the European Court of Hu-
man Rights, 2014, Application No. 7356/10.
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The European Court of Human Rights pointed out that the two alle-
gations were based on a failure to grant taxable income and value added
tax and both the tax and criminal proceedings concerned the same period
and, in principle, the same amount of the reduced tax. It follows from the
above-mentioned that the idem element of the “ne bis in idem” principle
was fulfilled. According to the European Court of Human Rights, the situ-
ation was different in the case of a charge for an accounting offense. Alt-
hough the complainant had failed to comply with the statutory account-
ing obligations, it could later fulfil her duty to provide the tax authorities
with sufficient and correct information that would be sufficient to estab-
lish the basis for calculating the tax. Under the circumstances, the allega-
tions in the present case were sufficiently different to conclude that the
applicant was not punished twice for the same deed.

Decision of A and B v. Norway

In the late part of the year 2016, the European Court of Human Rights has
given a judgment in the case A and B v. Norway.?* The European Court of
Human Rights held that there had been no violation of the Article 4 of the
Protocol No. 7. The case concerned two taxpayers who submitted that
they had been prosecuted and punished twice - in tax proceedings and
criminal proceedings - for the same offence. The Grand Chamber of the
European Court of Human Rights considered the case in which complain-
ants as taxable persons were twice punished for the same unlawful con-
duct. The complainants received a foreign income of 12 600 000 EUR.
This income was not reported in their tax returns, with the result that
they unlawfully reduced their tax liability to the amount of 3 600 000
EUR. Subsequently, a criminal prosecution was initiated against them in
year 2007 for suspicion of tax evasion. In year 2008, the financial author-
ities initiated the administrative proceedings which were based on evi-
dence obtained in the criminal proceedings. Even in year 2008, the finan-
cial authorities decided on the imposition of a 30 per cent tax arrears on
the complainants.25

24 See Case of A and B v. Norway [2016-11-15]. Judgement of the European Court of Human
Rights, 2016, Application No. 24130/11 and 29758/11.

25 See SAMKO, P. A. a B. proti Nérsku - prelom vo vyklade zasady ne bis in idem pri datio-
vych trestnych Cinoch. In: Prdvne listy [online]. 2017-01-15 [cit. 2017-08-14]. Available
at: http://www.pravnelisty.sk/clanky/a530-a-a-b-proti-norsku-prelom-vo-vyklade-zasa-
dy-ne-bis-in-idem-pri-danovych-trestnych-cinoch.
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The European Court of Human Rights concluded that it had no cause
to cast doubt on the reasons why the Norwegian legislature had opted to
regulate the socially harmful conduct of non-payment of taxes by means
of an integrated dual (administrative/criminal) process. Nor did it call
into question the reasons why the Norwegian authorities had chosen to
deal separately with the more serious and socially reprehensible aspect
of fraud in the context of criminal proceedings rather than an ordinary
administrative procedure. The European Court of Human Rights found
that the conduct of dual proceedings, with the possibility of a combina-
tion of different penalties, had been foreseeable for the applicants who
must have known from the outset that criminal prosecution as well as the
imposition of tax penalties was possible, or even likely, on the facts of
their cases. The European Court of Human Rights observed that the ad-
ministrative and criminal proceedings had been conducted in parallel
and were interconnected. The facts established in one of the sets of pro-
ceedings had been relied on in the other set and, as regards the propor-
tionality of the overall punishment, the sentence imposed in the criminal
trial had taken account of the tax penalty. The European Court of Human
Rights was satisfied that, while different penalties had been imposed by
two different authorities in the context of different procedures, there
had, nevertheless, been a sufficiently close connection between them,
both in substance and in time, for them to be regarded as forming part of
an overall scheme of sanctions under the Norwegian law.26

Conclusions

The case law of the judicial authorities in Europe at the level of the “ne
bis in idem” guarantee is rich and the approaches vary. The European
Court of Human Rights has developed several approaches to assessing
parallel liability for administrative offense and criminal liability. Howev-
er, it has to be said that the administrative tax offenses by their legal
structure and the “anchoring” stand a little outside the standard of legal
definition of delicts in the area of public law. This has already been re-
flected in the national case law.27

26 See A and B v. Norway. Ne bis in idem Principle Was Not Infringed by the Conduct of Ad-
ministrative and Criminal Proceedings Resulting in a Combination of Penalties. ECHR. In:
TaxLive [online]. 2016-11-15 [cit. 2017-08-14]. Available at: http://taxlive.nl/-/a-and-b-
v-norway-ne-bis-in-idem-principle-was-not-infringed-by-the-conduct-of-administrative-
and-criminal-proceedings-resulting-in-a-combination-of-pe.

27 See Resolution of the Supreme Court of the Czech Republic Ref. No. 15 Tdo 832/2016 [2017-
01-04].
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However, in our opinion, the problem in the case law of the European
Court of Human Rights is to justify concurrent, respectively related pro-
ceedings for the imposition of atax sanction (tax penalties for non-
fulfilment of the tax liability, the so-called payment offenses) which is
connected with criminal proceedings for criminal offense consisting in
the act of reducing the pecuniary obligation (obligation to pay) to the
public budget. Therefore, we believe that the argument - that the parallel
conduct of those proceedings, within the framework of the theory of
temporal and matter links, does not create an obstacle to the principle of
“ne bis in idem” as long as there is not only a sufficiently close connection
between the tax and criminal proceedings, but also a temporal link - is
incorrect.

Provision of the Article 4 of the Protocol No. 7 to the Convention for
the Protection of Human Rights and Fundamental Freedoms is so funda-
mental that it cannot be withdrawn even in the cases provided for in the
Article 15 of the Convention (war, state of war, etc.). In addition, the re-
quirement of the Article 17 of the Convention, which provides for a ban
on the abuse of rights guaranteed by the Convention, shall also be con-
sidered. Under the mentioned provision, “Nothing in this Convention may
be interpreted as implying for any State, group or person any right to en-
gage in any activity or to perform any act aimed at the destruction of any
of the rights and freedoms set forth herein or at their limitation to a great-
er extent than is provided for in the Convention.”

In our view, the case law of the European Court of Human Rights it-
self raises doubts whether the interpretation and application of the safe-
guards laid down in the Convention are applied in the originally intended
direction. In the case of A and B v. Norway, the guarantee provided for in
the Convention is restricted, but on the basis of a condition which the
Convention does not provide. Finally, it can be concluded that the deci-
sion in the case A and B v. Norway does not provide legal certainty as to
the case law of the Strasbourg authorities in the field of the “ne bis in
idem” principle since it constitutes a departure from the theory of con-
formity in the essential elements of the behaviour which already has
been accepted in the past.
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JInter-administrativni pouto” spravnich akti
v predpisech unijniho prava

“Inter-administrative Tie” of Administrative Acts
in the European Union Law

Jakub Handrlica

Abstract: The presented paper deals with specific phenomenon of the “in-
ter-administrative tie” which some of the norms of the European Union law
award to administrative acts issued by national administrative authorities.
This “inter-administrative tie” implies the fact that legal consequences of
these acts are not limited to the territory of a single state, but they consti-
tute legal effects also in the territory of other states. The phenomenon isn’t
based on a mere fiction, but rather on transboundary effects of certain ad-
ministrative acts. Consequently, the “inter-administrative tie” implies
a specific relation of reciprocity between the states concerned. Such reci-
procity implies that a state issues administrative acts, having implications
outside its own territory, and, at the same time, the state accepts implica-
tions of foreign administrative acts in its own territory. Our study deals not
only with the content of this phenomenon, but also with the application
problems arising vis-d-vis national legislation.

Key Words: Transterritorial Administrative Acts; Inter-administrative Tie;
Territoriality; Mutual Recognition; Reciprocity; Review of Legality; Nullity;
the European Union.

Abstrakt: Prispévek se vénuje specifickému fenoménu ,inter-administra-
tivniho pouta®, které nékteré predpisy unijniho prdva prizndvaji sprdvnim
aktiim vydanym vnitrostdtnimi sprdvnimi orgdny. Charakteristickym zna-
kem transteritoridlniho sprdvniho aktu je skutec¢nost, Ze jeho ucinky nejsou
omezeny tzemim vyddvajiciho stdtu, ale nabyvaji tcinkii i mimo toto tze-
mi. Koncepce transteritoridlnich sprdvnich akti neni zaloZena na fikci je-
jich existence ve sfére cizi moci, ale na preshrani¢nim rozsireni ucinkii aktil.
Diisledkem transteritoridlniho sprdavniho aktu je vZdy jistd forma prolome-
ni uzemni vysosti ciziho stdtu; cizi stdty jsou pro unione povinny respekto-
vat ucinky plynouci z transteritoridlniho sprdvniho aktu. Soucasné (reci-

procné) dochdzi k rozsiteni tizemni vysosti ciziho stdtu, v ¢ehoZ diisledku
vznikd a paralelné existuje vicero tizemnich vysosti soucasné. Nase studie se
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vénuje nejenom fenoménu ,inter-administrativniho pouta®, ale také pro-
blémuim, které plynou z jeho aplikace.

Kli¢ova slova: Transteritoridlni spravni akty; inter-administrativni pouto;
teritorialita; vzdjemné uzndvdni; reciprocita; prezkum zdkonnosti; nicot-
nost; Evropskd unie.

Uvod

Transteritoridlni spravni akty jsou formou spravni ¢innosti sui generis.t
Jejich specifickym disledkem je ,inter-administrativni pouto®, které vy-
volavaji ve vztahu ke spravnim organiim jinych stati. Zatimco intrateri-
torialni spravni akty (spravni akty s ic¢inky omezenymi statnim izemim)
zavazuji toliko ucastniky fizeni a tuzemské spravni organy, transteritori-
alni spravni akty vyvolavaji ucinky ivici spravnim organim cizi moci,
a to bez nutnosti jejich explicitniho uznani ze strany cizi moci. Tyto pte-
shrani¢ni Gc¢inky jsou u transteritoridlnich spravnich aktt vzdy ddsled-
kem pramene mezinarodniho prava, respektive unijntho prava. Uvedena
skutecnost zaklada jejich charakteristicky znak, kterym je jejich recipro-
cita. Reciprocita implikuje, Ze suverénni stat vydava akty s ucinky v prav-

1 Blize viz BECKER, J. Der transnationale Verwaltungsakt - Ubergreifendes europiisches
Rechtsinstitut oder Anstoss zur Entwicklung mitgliedstaatlicher Verwaltungskooperati-
onsgesetze?. Deutsches Verwaltungsblatt. 2001, Jg. 116, Nr. 11, s. 855-866. ISSN 0012-
1363; De LUCIA, L. Autorizzazioni transnazionali e cooperazione amministrativa
nell'ordinamento europeo. Rivista Italiana di Diritto Pubblico Comunitario. 2010, vol. 20,
n° 3-4,s. 759-788. ISSN 1121-404X; GAUTIER, M. Acte administratif transnational et droit
communautaire. In: J.-B. AUBY a]. DUTHEIL de la ROCHERE, eds. Droit Administratif
Européen. 1¢éd. Bruxelles: Bruylant, 2007, s.1069-1083. ISBN 978-2-8027-2458-2;
GERONTAS, A. S. Deterritorialization in Administrative Law: Exploring Transnational
Administrative Decisions. Columbia Journal of European Law. 2013, vol. 19, no. 3, s. 423-
468. ISSN 1076-6715; NESSLER, V. Der transnationale Verwaltungsakt - Zur Dogmatik
eines neuen Rechtsinstituts. Neue Zeitschrift fiir Verwaltungsrecht. 1995, Jg. 14, Nr.9,
s.863-866. ISSN 0721-880X; NICOLAIDIS, K. a G. SHAFFER. Transnational Mutual Recog-
nition Regimes: Governance without Global Government. Law and Contemporary Prob-
lems. 2005, vol. 68, no. 3-4, s. 263-317. ISSN 0023-9186; RUFFERT, M. Der transnationale
Verwaltungsakt. Die Verwaltung. 2001, Jg. 34, s. 453-485. ISSN 0042-4498; SCHWARZ, M.
Europa in der Horizontalen - Zur Abgrenzung des Prinzips gegenseitiger Anerkennung
vom Rechtsinstitut des transnationalen Hoheitsakts. In: A. G. DEBUS, F. KRUSE, A. PE-
TERS, H. SCHRODER, 0. SEIFERT, C. SICKO a I. STIRN, Hrsg. Verwaltungsrechtsraum Euro-
pa: 51. Assistententagung Offentliches Recht. 1. Aufl. Baden-Baden: Nomos, 2011, s. 55-78.
ISBN 978-3-8329-6676-8; a SYDOW, G. ,Jeder fiir sich” oder ,einer fiir alle“? Verwaltugs-
modelle fiir die Europaische Union. In: G. BAUSCHKE, et al. Hrsg. Pluralitdt des Rechts -
Regulierung im Spannungsfeld der Rechtsebenen. 1. Aufl. Stuttgart: Richard Boorberg,
2003, s. 9-35. ISBN 3-415-03094-6.
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nich vztazich mimo vlastni statni izemi a souc¢asné ve svém pravnim fa-
du predpoklada nabyvani ucinki cizich aktii na svém tzemi.

Normativni zaklad ptreshrani¢niho ucinku je v celé fadé pripadd vy-
jadien v pravnim predpisu explicitné. Tak ve vztahu k rozhodnutim vni-
trostatnich celnich organti Modernizovany celni kodex (¢lanek 17 Nari-
zeni €. 450/2008) stanovuje, Ze ,neni-li pozadovano nebo stanoveno ji-
nak, jsou rozhodnuti celnich organd, ktera vychazeji z pouziti celnich
prredpist nebo s nimi souviseji, platna na celém celnim tizemi Spolecen-
stvi“; ve vztahu k povolenim vyvézt kulturni statek (vyvoznim povole-
nim) mimo Uzemi SpoleCenstvi stanovuje Natizeni ¢. 116/2009 ve svém
¢lanku 2, ze ,vyvozni povoleni plati vramci celého SpoleCenstvi®; ve
vztahu k individudlnim, souhrnnym nebo v§eobecnym povolenim pro vy-
voz zboZi dvojiho uziti stanovuje a ve vztahu k povolenim pro sjednavani
nebo organizovani operaci tykajicich se ndkupu, prodeje nebo dodavek
zbozi dvojtho uZiti ze tfeti zemé do jakékoliv jiné treti zemé (zprostied-
kovatelské sluzby)? stanovuje Narizeni ¢.428/2009 ve svych c¢lancich 9
a 10, Ze ,vsechna povoleni plati v celém Spolecenstvi, respektive Ze ,po-
voleni je platné pro celé SpoleCenstvi.“ Z platné pravni dpravy lze dale
uvést radu priklad, kdy smérnice explicitné predpokladaji ptiznani
transteritorialnich Uc¢inkl spravnim aktlim clenskych statd: je tomu tak
napriklad v ptipadé povoleni k ¢innosti subjektu kolektivniho investova-
ni do prevoditelnych cennych papirQ,3 povoleni k poskytovani investic-
nich sluzeb,* povoleni k primé pojistovaci nebo zajistovaci ¢innosti,5 po-

N

Blize viz EHRLICH, W. Das Genehmigungsverfahren fiir Dual-use-Waren im deutschen EXx-

portkontrollrecht. 1. Aufl. Witten: Mendel, 2003. 161 s. ISBN 3-930670-83-6; HOHMANN,

H. Handel mit Dual-Use-Giitern im Binnenmarkt: Konflikte zwischen nationalen Kontrol-

len und europaischer Warenverkehrsfreiheit. Europdisches Wirtschafts- und Steuerrecht.

2000, Jg. 11, s. 52-57. ISSN 0938-3050; KARPENSTEIN, U. Die neue Dual-use-Verordnung.

Europdische Zeitschrift fiir Wirtschaftsrecht. 2000, ]Jg. 11, Nr. 22, s. 677-680. ISSN 0937-

7204; a LEHR, W. Die neue EU-Dual-use-Verordnung 2000 und deren Auswirkungen fiir

das Exportgeschift. Neue Zeitschrift fiir Verwaltungsrecht. 2001, Jg. 20, Nr. 1, s.48-51.

ISSN 0721-880X.

3 Smérnice ¢.2009/65/ES ve svém ¢lanku 5 odst. 1 stanovuje, Ze aby mohl subjekt kolek-
tivniho investovani do ptrevoditelnych cennych papird provozovat svou ¢innost, musi byt
povolen v souladu s touto smérnici. Toto povoleni je platné ve vsech clenskych stdtech
(kurzivou zvyraznil autor). BliZe viz Smérnice Evropského parlamentu a Rady 2009/65/ES
ze dne 13. éervence 2009 o koordinaci prdavnich a sprdvnich predpisii tykajicich se subjektii
kolektivniho investovdni do prevoditelnych cennych papirii (SKIPCP). U.v. EU L 302, 2009-
11-17,s. 32-96.

4 Smérnice ¢. 2004/39/ES ve svém ¢lanku 5 stanovuje, Ze kazdy clensky stat vyzaduje, aby

poskytovani investi¢nich sluzeb nebo vykon ¢innosti formou vykonu povolani nebo pod-

nikani podléhalo piedchozimu povoleni v souladu s touto kapitolou. Toto povoleni vyda-
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voleni k ¢innosti spravce alternativniho investi¢niho fondu® atakdale. Vy-
skytuji se i formulace implicitniho charakteru (napiiklad v piipadé povo-
leni k ¢innosti avérovych instituci).”

Transteritorialni spravni akty vyvolavaji u¢inky na uzemi jinych sta-
tl, pricemz i nadale zlstavaji akty vydanymi v rezimu verejného prava
svého domovského statu. Podle tohoto pravniho fadu je posuzovana je-
jich zakonnost, respektive ptipadné vady (nezdkonnost, formdlni vady,
nespravnost, pfipadné i nicotnost). Jsou to v zdsadé spravni organy statu,
ktery transteritoridlni spravni akt vydal, které disponuji pravomoci po-
drobit transteritorialni akty prezkumu v ramci radnych, mimoiadnych,
respektive dozorcich prostredkl. SkuteCnost, ze tyto akty vyvolavaji
ucinky i vné statniho uzemi (v ramci pravnich radd jinych stati), ma za
nasledek nutnost zvySené intenzity vzajemné spoluprace vnitrostatnich
spravnich organt. Je pritom nutné, aby jejich interakce probihaly v sou-

va prislusny organ domovského ¢lenského statu uréeny v souladu s élankem 48. Clanek 6
dale stanovuje, ze povoleni je platné pro celé Spolecenstvi (kurzivou zvyraznil autor)
a umoziuje investiénimu podniku poskytovat sluzby nebo vykonavat ¢innosti, ke kterym
povoleni ziskal, v celém SpoleCenstvi, ato bud prostfednictvim zfizeni pobocky, nebo
formou volného pohybu sluzeb. Blize viz Smérnice Evropského parlamentu a Rady 2004/
39/ES ze dne 21. dubna 2004 o trzich financnich ndstrojii, o zméné smérnice Rady 85/611/
EHS a 93/6/EHS a smérnice Evropského parlamentu a Rady 2000/12/ES a o zruseni smér-
nice Rady 93/22/EHS. U.v. EU L 145, 2004-04-30, 5. 1-44.

Smérnice ¢.2009/138/ES ve svém clanku 14 stanovuje, Ze pristup k pifimé pojistovaci
nebo zajiStovaci ¢innosti, na kterou se vztahuje tato smérnice, podléha ptredchozimu po-
voleni. Clanek 15 dale stanovuije, Ze povoleni je platné pro celé Spolecenstvi (kurzivou zvy-
raznil autor). Umoziuje zde pojistovnam a zajistovnam provozovat ¢innost, pficemz se
uvedené povoleni vztahuje také na pravo usazovani a volny pohyb sluzeb. Blize viz Smér-
nice Evropského parlamentu a Rady 2009/138/ES ze dne 25. listopadu 2009 o pristupu
k pojistovact a zajistovaci ¢innosti a jejim vykonu (Solventnost II). U.v. EU L 335, 2009-12-
17,s.1-155.

Smérnice ¢.2011/61/EU ve svém ¢lanku 6 stanovuje, Ze ¢lenské staty zajisti, aby zadny
spravce nemohl spravovat zadny alternativni investi¢ni fond, pokud mu nebylo udéleno
povoleni v souladu s touto smérnici. Clanek 8 dale stanovuje, Ze povoleni je platné ve
vSech clenskych stdtech (kurzivou zvyraznil autor). Blize viz Smérnice Evropského parla-
mentu a Rady 2011/61/EU ze dne 8. ervha 2011 o sprdvcich alternativnich investi¢nich
fondii a o zméné smérnic 2003/41/ES a 2009/65/ES a narizeni (ES) ¢. 1060/2009 a (EU)
& 1095/2010.U.v. EU L 174, 2011-07-01, 5. 1-73.

Smérnice ¢. 2013/36/EU ve svém ¢lanku 17 stanovuje, Ze hostitelské clenské staty nevy-
Zaduji dalsi povoleni nebo poskytnuti kapitdlu pro pobocky tivérovych instituci povolenych
vjinych clenskych stdtech (kurzivou zvyraznil autor). Blize viz Smérnice Evropského par-
lamentu a Rady 2013/36/EU ze dne 26. cervna 2013 o pristupu k Cinnosti tivérovych institu-
cf a o obezretnostnim dohledu nad tivérovymi institucemi a investi¢nimi podniky, o zméné
smérnice 2002/87/ES a zruseni smérnic 2006/48/ES a 2006/49/ES. U.v.EU L 176, 2013-
06-27, s. 338-436.
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ladu se zasadou loajdini spoluprdce (€lanek 4 odst. 3 Smlouvy o Evropské
unii). Uvedend zasada implikuje ve vztahu k transteritoridlnim spravnim
aktiim celou radu novych povinnosti, které musi vnitrostatni spravni or-
gany ve své praxi realizovat (naptiklad sdélovani skutecnosti o zruseni
nebo zméné vydaného aktu spravnim organiim jiného statu, vzajemnou
notifikaci v pripadé identifikace nicotného aktu atakdale).

Obsah a vymezeni ,inter-administrativniho pouta“

Charakteristickym znakem transteritorialniho spravniho aktu je skutec-
nost, Ze jeho Ucinky nejsou omezeny tizemim vydavajiciho statu, ale na-
byvaji i¢inkl i mimo toto Uzemi. Koncepce transteritorialnich spravnich
aktd nenf zaloZena na fikci jejich existence ve sfére cizi moci, ale na pre-
shrani¢nim rozsiteni ucinki akti.8 Jak bylo uvedeno vyse, nauka se s tim-
to fenoménem vypotadala konstrukci o rozsifeni izemni vysosti statu pti
zachovani jeho Uzemni suverenity. Dlisledkem transteritorialniho sprav-
niho aktu je vZdy jista forma prolomeni izemni vysosti ciziho statu; cizi
staty jsou pro unione povinny respektovat uc¢inky plynouci z transterito-
ridlntho spravniho aktu.? Soucasné (reciprocné) dochazi krozsireni
uzemni vysosti ciziho statu, v ¢ehoz dasledku vznika a paralelné existuje
vicero izemnich vysosti soucasné.

Lze konstatovat, Ze jsou to praveé transteritorialni ucinky, které jsou
odbornou literaturou povazovany za stézejni charakteristicky znak této
formy spravni ¢innosti, ktery ji odliSuje od spravnich aktii ryze intrateri-
toridlni povahy.19© Zminény charakteristicky znak také odliSuje transteri-
toridlni akty od jinych forem spravni cinnosti. Distinkce je zretelna
zejména ve srovnani s akty, které nabyvaji preshrani¢nich Gc¢inkd na za-
kladé aktu uznani, pricemz cizi moc rozhoduje o vzniku ucinkt téchto ak-
tli na svém Uzemi v souladu se svymi potirebami a zajmy.11

©

BliZe viz Von DANWITZ, Th. Systemgedanken eines Rechts der Verwaltungskooperation.
In: E. SCHMIDT-ASSMANN a W. HOFFMANN-RIEM, Hrsg. Strukturen des Europdischen
Verwaltungsrechts. 1. Aufl. Baden-Baden: Nomos, 1999, s. 188-189. ISBN 3-7890-5951-X.
BliZe viz SCHMIDT-ASSMANN, E. Das Allgemeine Verwaltungsrecht vor den Herausforde-
rungen neuer europdischer Verwaltungsstrukturen. In: H. HALLER, Ch. KOPETZK]I, R. NO-
VAK, S. L. PAULSON, B. RASCHAUER, G. RESS a E. WIEDERIN, Hrsg. Staat und Recht: Fest-
schrift fiir Giinther Winkler. 1. Aufl. Wien; New York: Springer, 1997, s. 1009-1011. ISBN
3-211-83024-3.

10 BliZe viz De LUCIA, L. Administrative Pluralism, Horizontal Cooperation and Transnation-
al Administrative Acts. Review of European Administrative Law. 2012, vol. 5, no. 2, s. 33-
35.1SSN 1874-7981.

11 Blize viz KONIG, K. Die Anerkennung ausléndischer Verwaltungsakte. 1. Aufl. Kéln: C. Hey-

mann, 1965, s. 70-86.

©
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Povaze a charakteru ucinki transteritorialnich spravnich akti byla
v uplynulych letech vodborném diskurzu vénovana Siroka pozornost.
Odborna literatura v soucasnosti dovozuje, Ze integralni soucastf transte-
ritorialniho ucinku je prvek oznacovany jako inter-administrativni pouto
(inter-administrative tie).1?2 Uvedené pouto ma dvoji povahu.

LInter-administrativni pouto” stricto sensu

Zaprvé transteritoridlni ucinek implikuje, Ze predmétny spravni akt je
primo zavazny pro spravni organy cizi moci. Jedna se o inter-administra-
tivni pouto v uzs$im smyslu. Transteritoridlni ucinek ve své podstaté
ptedstavuje jistou formu modifikace pozitivni stranky materialni pravni
moci spravniho aktu. Zatimco pozitivni stranka materidlni pravni moci
ma u spravnich aktl v zasadé za nasledek zavaznost rozhodnuti pro or-
gany moci vykonné v tuzemsku, prinasi mezinarodni, respektive unijni
pravni Uprava modifikaci uvedené zavaznosti arozSifuje ji na cely
(spravni) prostor Evropské unie, respektive smluvnich stati mezinarod-
ni smlouvy.13 Cizi spravni organy tedy nemohou vykonu pfiznanych
opravnéni (s vyhradami uvedenymi niZe) na svém tzemi zamezit, ani je

12 Blize viz De LUCIA, L. Administrative Pluralism, Horizontal Cooperation and Transnation-
al Administrative Acts. Review of European Administrative Law. 2012, vol. 5, no. 2, s. 33.
ISSN 1874-7981.

13 Blize viz CLARIZIA, P. Il mutuo riconoscimento dell’atto amministrativo nell’ordinamento
europeo. 12 ed. Roma: Universita degli Studi Roma Tre, 2010. 204 s.; GALETTA, D.-U,, H. C.
H. HOFMANN, O. MIR PUIGPELAT aJ. ZILLER. Context and Legal Elements of a Proposal
for a Regulation on the Administrative Procedure of the European Union’s Institutions,
Bodies, Offices and Agencies. Rivista Italiana di Diritto Pubblico Comunitario. 2016,
vol. 26, n°1, s.313-360. ISSN 1121-404X; GALETTA, D.-U, H. C. H. HOFMANN, 0. MIR
PUIGPELAT a]. ZILLER. The General Principles of EU Administrative Procedural Law: An
In-depth Analysis. Rivista Italiana di Diritto Pubblico Comunitario. 2015, vol. 25, n° 5,
s.1421-1437. ISSN 1121-404X; JANSSENS, Ch. The Principle of Mutual Recognition in EU
Law. 1sted. Oxford: Oxford University Press, 2013. 358 s. ISBN 978-0-19-967303-2; LA-
TOUR, A. M. Die integrierte Umweltverwaltung in der Europdischen Union. 1. Aufl. Baden-
Baden: Nomos, 2013. 359 s. ISBN 978-3-8329-7885-3; MATTERA, A. L’harmonisation des
législations nationales: un instrument d’intégration et de reconnaissance mutuelle. Revue
du droit de I'Union Européenne. 2010, n° 4, s.679-727. ISSN 1155-4274; MOLLERS, Ch.
Transnationale Behdrdenkooperation: Verfassungs- und volkerrechtliche Probleme
transnationaler administrativer Standardsetzung. Zeitschrift fiir ausldndisches 6ffentliches
Recht und Vélkerrecht. 2005, Jg. 65, Nr. 2, 5. 351-389. ISSN 0044-2348; REINACHER, K. Die
Vergemeinschaftung von Verwaltungsverfahren am Beispiel der Freisetzungsrichtlinie.
1. Aufl. Berlin: Tenea, 2005. 218 s. ISBN 3-86504-125-6; STIGLIANI, V. Atti amministrativi
nazionali e norme comunitarie. Rivista Italiana di Diritto Pubblico Comunitario. 1999,
vol.9, n° 6, s. 1413-1422. ISSN 1121-404X; a WETTNER, F. Die Amtshilfe im Europdischen
Verwaltungsrecht. 1. Aufl. Tiibingen: Mohr Siebeck, 2005. 418 s. ISBN 3-16-148740-0.
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sankcionovat. V pripadé pripadné kolize ucinki transteritoriadlniho
spravniho aktu a intrateritoridlniho spravniho aktu ma transteritorialni
spravni akt v aplika¢ni ¢innosti vnitrostatntho spravniho organu pred-
nost. Zminéné zavéry jsou v souladu s existujici judikaturou Soudniho
dvora Evropské unie.* A vice versa jsou tuzemské spravni organy vazany
pravomocnymi spravnimi akty cizi moci, které byly vydany ve formeé
transteritoridlntho spravniho aktu. Uvedeny aspekt inter-administrativ-
nfho pouta ma tedy organizacni charakter; jedna se o vztah mezi paralel-
né existujicimi strukturami verejné spravy na horizontalni trovni, pti-
¢emZ exekutiva cizi moci v zadsadé musi respektovat ucinky pravomoc-
nych transteritorialnich akti bez dalSiho. Transteritorialni spravni akt
miZe byt také exeku¢nim titulem, a to zejména v pripadé preshrani¢niho
vynucovani povinnosti v ramci zasady dohledu domovského statu.1s

Ve vztahu k ptreshrani¢nim u¢inkiim pro unione panuje v zasadé sho-
da vtom, Ze transteritoridlni spravni akty zavazuji spravni organy cizi
moci i v pripadech, kdy stat chybné implementoval korespondujici smér-
nici nebo ji neimplementoval viibec.l® Argumentaci ve prospéch zminé-

14 Proto pokud organy ¢lenského statu vydaly ridi¢sky prikaz [...], nejsou jiné ¢lenské staty
opravnény ovérit dodrzeni podminek vydani stanovenych touto smérnici [...]. DrZeni fi-
di¢ského priikazu vydaného ¢lenskym statem musi totiZ byt povazovano za dikaz toho,
Ze drzitel tohoto Fidi¢ského priikazu spliioval zminéné podminky v den, kdy mu byl pra-
kaz vydan [...]. SkuteCnost, Ze [...] ¢lensky stat (mlize) vyzadovat pro jakékoliv vydani ti-
priloze, nema tedy vliv na povinnost tohoto ¢lenského statu uznat fidi¢ské prikazy vyda-
né jinymi ¢lenskymi staty podle téZe smérnice. [...] Z toho vyplyva zaprvé, Ze hostitelsky
Clensky stat, ktery podiidi vydani fidi¢ského prikazu prisnéj$im vnitrostatnim podmin-
kam, zejména po odnéti piedchoziho Fidi¢ského priikazu, nemiize odmitnout uznat fidic-
nového Fidi¢ského priikazu jej obdrzel podle vnitrostatni pravni Gpravy, ktera neuklada
stejné pozadavky jako tento hostitelsky ¢lensky stat. Zasada vzajemného uznavani brani
tomu, aby hostitelsky ¢lensky stat odmitl uznat ridi¢sky priikaz vydany jinym ¢lenskym
statem z toho diivodu, Ze podle informaci pochazejicich z hostitelského ¢lenského statu
drzitel tohoto Fidi¢ského priikazu nespliioval v den jeho vydani podminky vyzadované
pro obdrZeni tohoto priikazu.” Srovnej body 53 a 55. Case of Arthur Wiedemann v. Land
Baden-Wiirttemberg and Peter Funk v. Stadt Chemnitz [2008-06-26]. Rozsudek Soudniho
dvora Evropské unie, 2008, C-329/06 a C-343/06.

15 Blize viz RUFFERT, M. Der transnationale Verwaltungsakt. Die Verwaltung. 2001, Jg. 34,
s.472.ISSN 0042-4498.

16 Blize viz BECKER, ]. Der transnationale Verwaltungsakt - Ubergreifendes europdisches
Rechtsinstitut oder Anstoss zur Entwicklung mitgliedstaatlicher Verwaltungskooperati-
onsgesetze?. Deutsches Verwaltungsblatt. 2001, Jg. 116, Nr. 11, s. 861. ISSN 0012-1363; De
LUCIA, L. Administrative Pluralism, Horizontal Cooperation and Transnational Adminis-
trative Acts. Review of European Administrative Law. 2012, vol. 5, no. 2, s. 34. ISSN 1874-
7981; NESSLER, V. Der transnationale Verwaltungsakt - Zur Dogmatik eines neuen
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ného nazoru lze pritom najit iv judikatufe Soudniho dvora Evropské
unie, ktery dovozuje, Ze c¢lensky stat neni opravnén odmitnout vykon
unijntho pravniho predpisu z diivodu, Ze jiny ¢lensky stat tento predpis
porusuje.l?

Inter-administrativni pouto stricto sensu na strané jedné implikuje
zavaznost transteritoridlniho spravniho aktu pro spravni organy ciz{ mo-
ci, nema ovSem za nasledek povinnost téchto organt ridit se pravem sta-
tu, ktery akt vydal. Cizi spravni organ se ve vztahu s transteritoridlnim
spravnim aktem ridi vZdy svym vlastnim pravnim radem. Inter-admini-
strativni pouto nezpiisobuje, Ze by se ustanoveni pravniho radu, podle
kterého byl akt vydan, stalo soucasti pravniho fadu statu, na jehoz izemi
nabyva transteritorialni spravni akt svych ac¢inkd.

Na tomto misté je moZné uvést, Ze existuji i ndzory, které existenci
inter-administrativniho pouta popiraji a i¢inky transteritorialnich sprav-
nich aktd spojuji toliko s pasivni povinnosti statu strpét v ramci své vy-
sosti diisledky plynouci z téchto forem spravni ¢innosti.!8

LInter-administrativni pouto” largo sensu

Zadruhé transteritoridlni u¢inek implikuje, Ze adresat transteritorialniho
spravniho aktu je opravnén k povolenému jednani nejenom na izemi sta-
tu, ktery uvedeny akt vydal, ale také na tizemdi jinych ¢lenskych stati Ev-
ropské unie. Adresat neni povinen zadat na uzemdi jinych statd (v rezimu
ciztho verejného prava) o akt uznani; jeho opravnéni vznika bez dalsiho
pro cely relevantni prostor. Uvedeny aspekt inter-administrativntho pou-
ta je v unijnich predpisech i explicitné deklarovan: ,Clenské staty zajisti,
aby spravcovska spolecnost povolena svym domovskym clenskym sta-
tem mohla vykonavat svou Cinnost, pro kterou ziskala povoleni, na jejich
tizemi bud’ ziizenim pobo&ky, nebo v ramci volného pohybu sluzeb. Clen-
ské staty nesméji zfizeni pobocky nebo poskytovani sluzeb podmiinovat
zadnymi pozadavky na vydani povoleni ¢i poZadavky na dotaéni kapital

Rechtsinstituts. Neue Zeitschrift fiir Verwaltungsrecht. 1995, Jg. 14, Nr.9, s. 864. ISSN
0721-880X; a RUFFERT, M. Der transnationale Verwaltungsakt. Die Verwaltung. 2001,
Jg. 34, s. 461. ISSN 0042-4498. Ruffert soucasné argumentuje i ve prospéch vzniku pte-
shrani¢nich G¢int ex conventione (s. 458).

17 Napriklad bod 20. Case of the Queen v. Ministry of Agriculture, Fisheries and Food, ex parte:
Hedley Lomas (Ireland) Ltd. [1996-05-23]. Rozsudek Soudniho dvora Evropské unie,
1996, C-5/94.

18 Blize viz KADELBACH, St. Allgemeines Verwaltungsrecht unter europdischem Einfluss.
1. Aufl. Tiibingen: Mohr Siebeck, 1999, s. 36. ISBN 3-16-147024-9.
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ani jinymi opati‘enimi s rovnocennym ti¢inkem.“1? ,Clenské staty stanovi,
Ze Cinnosti uvedené v ptiloze I mohou byt na jejich tizemi provozovany
v souladu s ¢lankem 35, ¢lankem 36 odst. 1, 2 a 3, ¢ldnkem 39 odst. 1 a 2
a ¢lanky 40 az 46 bud’ prostiednictvim ziizeni pobocky, nebo poskytova-
nim sluzZeb kteroukoliv Uvérovou instituci, jez byla povolena a jez podlé-
ha dohledu prislusnych organt jiného clenského statu, pokud se vydané
povoleni vztahuje na tyto ¢innosti.“?0 Pravidlem soucasné je, Ze pravni
predpisy vazou vykon opravnéni z transteritorialnich spravnich aktl na
urcity formalizovany postup spoluprace mezi spravnimi organy jednotli-
vych statd.2! V nauce je zminény fenomén oznacovan jako pasivni vzd-

19 Blize viz ¢lanek 16. Smérnice Evropského parlamentu a Rady 2009/65/ES ze dne 13. Cer-
vence 2009 o koordinaci prdvnich a sprdvnich predpisii tykajicich se subjektii kolektivniho
investovdni do prevoditelnych cennych papirii (SKIPCP). Uv. EU L 302, 2009-11-17, s. 32-
96.

20 Blize viz ¢lanek 33. Smérnice Evropského parlamentu a Rady 2013/36/EU ze dne 26. erv-
na 2013 o pristupu k Cinnosti uvérovych instituci a o obezietnostnim dohledu nad uvérovy-
mi institucemi a investi¢cnimi podniky, o zméné smérnice 2002/87/ES a zruSeni smérnic
2006/48/ES a 2006/49/ES. U.v. EU L 176, 2013-06-27, s. 338-436.

21 Napiiklad Smérnice ¢.2009/65/ES ve svém ¢lanku 17 predpoklada, Ze kromé splnéni
podminek podle ¢lankl 6 a 7 oznami kazda spravcovska spoletnost, kterd ma v imyslu
ziidit poboc¢ku na tizemi jiného ¢lenského statu za Gcelem provozovani ¢innosti, pro néz
ziskala povoleni, tuto skute¢nost prislusnym organiim svého domovského ¢lenského sta-
tu. Pokud ptislusné organy domovského ¢lenského statu spravcovské spole¢nosti nemaji
s prihlédnutim k planované ¢innosti zaddny diivod pochybovat o primétenosti Fidici struk-
tury nebo finanéni situaci spravcovské spolecnosti, sdéli tuto skute¢nost do dvou mésici
ode dne, kdy obdrzi veskeré tidaje uvedené v odstavci 2, prislusnym organiim hostitel-
ského clenského statu spravcovské spolecnosti ainformuji vtomto smyslu doty¢nou
spravcovskou spole¢nost. Rovnéz sdéli podrobnosti o ptipadnych systémech pro odskod-
néni uréenych na ochranu investord. Odmitnou-li pfislu$né organy domovského ¢lenské-
ho statu spravcovské spolecnosti sdélit udaje uvedené v odstavci 2 ptislusnym organim
hostitelského ¢lenského statu spravcovské spolecnosti, zdivodni své odmitnuti dotytné
spravcovské spole¢nosti do dvou mésici ode dne, kdy obdrzely veskeré udaje. V ptipadé
takového odmitnuti nebo neposkytnuti odpovédi se lze obracet na soudy v domovském
Clenském staté spravcovské spolecnosti. Pokud prislusné organy domovského ¢lenského
statu spravcovské spolecnosti nemaji s prihlédnutim k planované ¢innosti Zadny divod
pochybovat o priméfenosti ridici struktury nebo finanéni situaci spravcovské spole¢nosti,
sdéli tuto skute¢nost do dvou mésicli ode dne, kdy obdrzi veskeré tidaje uvedené v od-
stavci 2, prislusnym organim hostitelského ¢lenského statu spravcovské spole¢nosti a in-
formuji vtomto smyslu doty¢nou spravcovskou spole¢nost. Rovnéz sdéli podrobnosti
o ptipadnych systémech pro odskodnéni uréenych na ochranu investori. Odmitnou-li
prislusné organy domovského ¢lenského statu spravcovské spolecnosti sdélit idaje uve-
dené v odstavci 2 prislusnym organidm hostitelského ¢lenského statu spravcovské spo-
le¢nosti, zddvodni své odmitnuti doty¢né spravcovské spole¢nosti do dvou mésici ode
dne, kdy obdrzely veskeré udaje. V ptipadé takového odmitnuti nebo neposkytnuti odpo-
védi se lze obracet na soudy v domovském ¢lenském staté spravcovské spolecnosti. Blize
viz Smérnice Evropského parlamentu a Rady 2009/65/ES ze dne 13. ¢ervence 2009 o koor-
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jemné uzndni??2 Lze tedy konstatovat, Ze ,inter-administrativni pouto“
a spoluprace vnitrostatnich spravnich organti na horizontalni urovni
predstavuji spojené nadoby.

Inter-administrativni pouto largo sensu implikuje, Ze opravnéni pri-
znana transteritorialnim spravnim aktem mohou byt realizovana ina
uzemi jinych statl. Inter-administrativni pouto largo sensu ovSem neim-
plikuje, Ze by adresat transteritoridlniho spravniho aktu nebyl pti reali-
zaci uvedenych opravnéni vazan pravnim raddem ciziho statu.2® Pravni
predpisy statu, na jehoz tizemi jsou tato opravneéni realizovana, jsou pro
adresata aktu zavazné vedle povinnosti plynoucich z vydaného aktu. Pri-
padna kolize povinnosti by méla byt feSena v souladu se zasadou pted-
nosti transteritoridlniho spravniho aktu.

Fenomén ,inter-administrativniho pouta“: vybrané aplikacni
problémy

Pfeshrani¢ni ucinky transteritorialniho spravniho aktu vyvolavaji pravni
nasledky v roviné pravniho radu statu, ktery toto rozhodnuti nevydal, ani
na jeho vydani neparticipoval. Jedna se o akt, ktery byl vydan podle cizi-
ho pravniho Fadu. Uvedeny koncept preshrani¢nich ti¢inkt implikuje ce-
lou fadu potencialnich kolizi s verejnym zdjmem statu, v jehoz izemni vy-
sosti ke vzniku téchto uc¢inkt dochazi. V souvislosti se skutecnosti, Ze jak
v pravu mezindrodnim, tak i v pravu unijnim absentuje harmonizovana
Uprava spravniho procesu,?4 se klade otazka, jestli exekutiva statu, na je-
hoz uzemi dochazi ke vzniku preshrani¢nich Gc¢inkid cizich aktd, disponu-
je nastroji, prostrednictvim kterych by prosazovala verejny zdjem vici
pripadnym vadam téchto aktd. Nauka vénovala tradi¢né nemalo pozor-
nosti problémim plynoucim zfenoménu pieshranicniho plisobeni
spravnich ¢innosti cizi moci ve sféie Uzemni vysosti suverénniho statu.
Jak bylo uvedeno vyse, vychazela i starsi nauka ze zasady, Ze spravni Cin-
nosti s preshrani¢nimi Uc¢inky je po strance zdkonnosti nutné posuzovat
striktné podle kritérif vefejného prava statu, ktery je ucinil (vydal sprav-

dinaci prdvnich a sprdvnich predpisii tykajicich se subjektii kolektivniho investovdni do pre-
voditelnych cennych papirii (SKIPCP). U.v. EU L 302, 2009-11-17, s. 32-96.

22 Blize viz ARMSTRONG, K. A. Mutual Recognition. In: C. BARNARD a . SCOTT, eds. The Law
of the Single European Market: Unpacking the Premises. 15t ed. Oxford; Portland, OR: Hart
Publishing, 2002, s. 240-241. ISBN 1-84113-271-3.

23 Blize viz NICOLIN, St. Il mutuo riconoscimento tra mercato interno e sussidiarieta. 12 ed.
Padova: CEDAM, 2005, s. 12-16. ISBN 88-13-26130-6.

24 To ma za nasledek absenci jednotné definice klicovych institutd, jakymi jsou rozhodnuti,
jeho pravni moc, vady rozhodnuti, jejich nasledky a moznosti jejich napravy.
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nf akt). Soucasné nauka uzndavala existenci zdsady presumpce spravnosti
spravnich aktd ive vztahu k pfeshrani¢nim ucinkim. Nauka2s se proto
vénovala problematickym bodiim, které koncepce transteritoriality zpi-
sobila ve vztahu kjinym statim. Predmétem zijmu se staly zejména
otazky, jakymi pravomocemi disponuji ve vztahu k témto aktim tuzem-
ské spravni organy, zejména jestli je mozné tyto akty podrobit prezkumu
z hlediska jejich zakonnosti, pfipadné je zrusit nebo zménit. Dale se stala
predmétem zajmu nulita spravnich ¢innosti (otdzka jejich disledkt v ro-
viné preshrani¢nich Gc¢ink)2¢ a aplikace vyhrad ve verejném zajmu ve
vztahu Kk cizim aktim.2? Zatimco starsi nauka koncentrovala svoji pozor-
nost na preshranicni disledky plynouci z aktu uznani, soucasna zahra-
ni¢ni odborna literatura aplikuje jeji teoretické zavéry ive vztahu k fe-
noménu transteritorialnich spravnich akt.28

Z perspektivy preshrani¢nich ucinkt pro unione je tfeba vyse nasti-
néné problémy vnimat z perspektivy zadsady loajalni spoluprace (¢lanek 4
odst. 3 Smlouvy o Evropské unii), ktera implikuje pozadavek vzajemné
spoluprace mezi vnitrostatnimi spravnimi organy jednotlivych ¢lenskych
stat. Zminény pozadavek lze vymezit ve trech rovinach. Zaprvé: judika-
tura Soudniho dvora Evropské unie konstantné dovozuje, Ze zasada loa-
jalni spoluprace ma za nasledek, Ze ¢lenské staty maji v unijnim pravem
harmonizovanych oblastech v ramci spravni spoluprace vychazet ze vza-

25 Blize viz BEITZKE, G. Ordre Public. In: K. STRUPP a H.-J. SCHLOCHAUER, Hrsg. Worter-
buch des Vélkerrechts: Band II. 2. vollig neu bearb. Aufl. Berlin: Walter de Gruyter, 1961,
s. 665-672; MAGERSTEIN, W. Hoheitsakte fremder Staaten und ordre public mit besonde-
rer Berticksichtigung der Frage der Anerkennung ausldndischer Konfiskationen. Juristi-
sche Bldtter. 1954, Jg. 76, s.424-430. ISSN 0022-6912; a NEUMEYER, K. Internationales
Verwaltungsrecht: Allgemeiner Teil: Band IV. 1. Aufl. Miinchen: Schweitzer, 1936, s. 338-
339.

26 Blize viz KONIG, K. Die Anerkennung ausléndischer Verwaltungsakte. 1. Aufl. KéIn: C. Hey-
mann, 1965, s. 54-55.

27 Blize viz KONIG, K. Die Anerkennung ausléndischer Verwaltungsakte. 1. Aufl. Kéln: C. Hey-
mann, 1965, s. 90-93.

28 Blize viz De LUCIA, L. Administrative Pluralism, Horizontal Cooperation and Transnation-
al Administrative Acts. Review of European Administrative Law. 2012, vol. 5, no. 2, s. 32-
33. ISSN 1874-7981; GERONTAS, A. S. Deterritorialization in Administrative Law: Explor-
ing Transnational Administrative Decisions. Columbia Journal of European Law. 2013,
vol. 19, no.3, s.427. ISSN 1076-6715; a RODRIGUEZ-ARANA MUNOZ, ], M. GARCIA
PEREZ, J. ]. PERNAS GARCIA a C. AYMERICH CANO. Foreign Administrative Acts: General
Report. In: ]. RODRIGUEZ-ARANA MUNOZ, ed. Recognition of Foreign Administrative Acts.
1st ed. Cham: Springer, 2016, s. 1-13. ISBN 978-3-319-18973-4.
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jemné diivéry.2° Cast judikatury se v této souvislosti dokonce priklani
k ndzoru, Ze vzajemna ddvéra je obecnou zasadou spravni spoluprice,
ktera by se méla uplatiiovat ivtéch oblastech, které doposud nebyly
unijnim pravem harmonizovany.39 Zadruhé: Soudni dvir Evropské unie
dovozuje, Ze zasada loajalni spoluprace dale implikuje i povinnost ¢len-
skych statl zajistit bezvadnost téch rozhodnuti, kterd mohou vyvolavat
ucinky ve vztahu k tfetim statim.3! Uvedena povinnost je pokladana za
conditio sine qua non pro fungovani modelu pteshrani¢nich Gc¢inkd roz-
hodnuti v ramci Evropské unie.3? Zatteti: zdsada loajalni spoluprace im-
plikuje povinnost spravnich organi jednotlivych ¢lenskych stata aktivneé
spolupracovat se spravnimi organy jinych ¢lenskych stati v oblastech je-
jich pravomoci.33 Odborna literatura v této souvislosti konstatuje, ze di-
sledna aplikace zasady loajalni spoluprace ma za nasledek vzajemné pro-
pojeni exekutiv jednotlivych Clenskych statli a vytvareni siti vzajemné
formalizované nebo neformadlni spoluprace mezi jednotlivymi vnitrostat-
nimi spravnimi organy.

29 Naptiklad bod 22. Case of W. J. G. Bauhuis v. the Netherlands State [1977-01-25]. Rozsudek
Soudniho dvora Evropské unie, 1977, C-46/76; bod 19. Case of the Queen v. Ministry of Ag-
riculture, Fisheries and Food, ex parte: Hedley Lomas (Ireland) Ltd. [1996-05-23]. Rozsu-
dek Soudniho dvora Evropské unie, 1996, C-5/94; a bod 34. Case of Malika Tennah-Durez
v. Conseil national de l'ordre des médecins [2003-06-19]. Rozsudek Soudniho dvora Evrop-
ské unie, 2003, C-110/01.

30 Naptiklad bod 18. Criminal Proceedings against Esther Renée Bouchara, née Wurmser, and
Norlaine SA [1989-05-11]. Rozsudek Soudniho dvora Evropské unie, 1989, C-25/88.

31, 7asada loajalni spoluprace zavazuje prislusné spravni organy k fadnému prozkoumani
skutkového stavu relevantniho pro aplikaci pozadavki stanovenych v piedpisech o soci-
alnim pojisténi s tim, Ze tyto garantuji spravnost Gdaji vyplnénych v predepsaném for-
mulati (E-101).“ Body 51 az 54. Case of Fitzwilliam Executive Search Ltd. v. Bestuur van het
Landelijk Instituut Sociale Verzekeringen [2000-02-10]. Rozsudek Soudniho dvora Evrop-
ské unie, 2000, C-202/97.

32 Napiiklad Rozhodnuti Rady ze dne 28. Fijna 1999 o vzdjemném uzndvdni. Uv. EU C 141,
2000-05-19, s. 5-6. Soucasné plati, Ze vysoka mira chybovosti rozhodnuti vnitrostatnich
spravnich orgént je jednou z piekazek dal$iho rozvoje rezimu preshranic¢nich uc¢inkt pro
unione v unijnich predpisech, protoZe snizuje divéru jinych statd k cizim rozhodnutim.

33 Naptiklad bod 27. Criminal Proceedings against Adriaan de Peijper, Managing Director of
Centrafarm BV [1976-05-20]. Rozsudek Soudniho dvora Evropské unie, 1976, C-104/75;
bod 14. Criminal Proceedings against Frans-Nederlandse Maatschappij voor Biologische
Producten BV [1981-12-17]. Rozsudek Soudniho dvora Evropské unie, 1981, C-272/80;
bod 22. Case of Commission of the European Communities v. French Republic [1983-03-22].
Rozsudek Soudniho dvora Evropské unie, 1983, C-42/82; a bod 13. Criminal Proceedings
against Jacqueline Brandsma [1996-06-27]. Rozsudek Soudniho dvora Evropské unie,
1996, C-293/94.
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Nicotnost (nulita)

Jednotné chapani institutu nicotnosti (nulity) v mezinarodnim spravnim
pravu absentuje.3* Skutecnosti ovSem je, Ze nauka reflektuje, Ze nejza-
vaznéjsi a soucasné neodstranitelné (nezhojitelné) vady maji vroviné
vnitrostatniho spravniho prava pravidelné za nasledek, Ze je na akty
pohliZeno, jakoby viibec neexistovaly (Nichtigkeit des Verwaltungsaktes,
nullita del provvedimento). SouCasné zlstava skutecnosti, Ze rizné vni-
trostatni pravni rady stanovuji jak rtzné predpoklady pro kvalifikaci
vrchnostenského aktu jako aktu nicotného,35 tak i riizné procesni nastro-
je pro deklaraci této skutec¢nosti.3¢ Ve vztahu k problematice transterito-
ridlnich spravnich aktf, respektive vzniku ,inter-administrativniho pou-
ta“ (inter-administrative tie) vyvstala otdzka, jestli pfeshrani¢ni ucinky
vznikaji i v dsledku nicotnych (nulitnich) transteritoridlnich spravnich
aktd. S ohledem na skutecnost, Ze terminu ,transteritorialni spravni akt”
mohou ve smyslu vnitrostatnich pravnich uprav korespondovat rizné
formy spravnich Cinnosti, ma problematika nicotnosti uvedenych forem
jednani $irsi rozmér a neomezuje se jenom na otazku nicotnosti sprav-
nich rozhodnuti.3”

Ve vztahu k otazce nicotnosti transteritorialnich spravnich akti a je-
jich dtsledk Ize konstatovat, Ze zde mame co do Cinéni s nutnosti vyva-
zit dva soucasné pusobici zajmy. Na jedné strané zajem na garanci legali-
ty a predvidatelnosti rozhodovani, na strané druhé zajem na uniformnim

34 Blize viz KONIG, K. Die Anerkennung ausldndischer Verwaltungsakte. 1. Aufl. Kln: C. Hey-
mann, 1965, s. 54.

35 Pffkladem mtiZe byt otdzka, jakym zpisobem reaguje vnitrostatni pravni fad na zasadu
nezcizitelnosti kompetence. Otazkou je zejména, jestli skutecnost, Ze akt vyda spravni or-
gan nadfizeny (fadné) vécné prisluSnému spravnimu organu, ma za nasledek nicotnost
anebo toliko nezdkonnost vydaného aktu. V této souvislosti lze zminit, Ze zatimco ¢eska
pravni Uprava, ktera se skutecnosti, Ze akt byl vydan organem nadfizenym radné vécné
prislusnému spravnimu organu, automaticky nicotnost nespojuje (§ 77 odst. 1. Zdkon
¢ 500/2004 Sb. Sprdvni rdd ve znéni pozdéjsich predpisii), pravni uprava rakouska se k vé-
ci stavi opacné.

36V této souvislosti lze poukazat na skutecnost, Ze vnitrostatni pravni ady se stavi rtizné
k problému, jestli lze nicotnost spravniho aktu deklarovat kdykoliv nebo jestli je tato pra-
vomoc (v zdjmu pravni jistoty) ¢asové omezena. Na tomto misté lze konstatovat, Ze za-
timco naptiklad ¢eska ani némecka vnitrostatni uprava nestanovi zadné lhiity pro zahaje-
ni, respektive ukonceni fizeni o prohlaseni nicotnosti, jiné pravni fady (naptiklad uprava
polska a rakouska) tuto moznost ve vazbé na specifické diivody nicotnosti ¢asové limituji.
V rtiznych reZimech jsou akty povazovany za nicotné bud’ ab initio, nebo jsou povaZovany
za platné az do okamziku deklarace jejich nicotnosti.

37 MiiZe se totiZ jednat i o otdzku opati‘eni obecné povahy, vefejnopravnich smluv, individu-
alnich forem jednani, které nemaji povahu spravniho aktu, a jejich nicotnosti.
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pristupu k transteritoridlnim spravnim aktlim (zajem na tom, aby jejich
charakter nebyl posuzovan riiznymi vnitrostatnimi spravnimi organy
podle riznych kritérii).38 V odborné literatute se na vyse nastinény pro-
blém vyskytly v zasadé tfi nazory.

Starsi odborna literatura méla za to, Ze nicotnost (nulita) konstituuje
ptekdzku pro uznani ciztho vrchnostenského aktu. ,Paakt nevyvolava
v pravnim raddu Zadné ucinky, které by mohly byt prostrednictvim aktu
uznani rozsifovany pro sféru tuzemska. Absence ucinkl ve staté, ktery
tento paakt vydal, implikuje nemozZnost rozsirit u¢inky takového paaktu
na zakladé aktu uznani vjiném staté.“3® Analogicky je dovozovano, Ze
v pripadé nicotnych spravnich ¢innosti nevznikaji ani preshrani¢ni ucin-
Ky pro unione, a to z diivodu, Ze jejich vznik je vazan na existujici a pra-
vomocny spravni akt. Soucasné se ma za to, Ze v pripadé, Ze by nauka
ptipustila vznik ,inter-administrativniho pouta“ iv pfipadé nulitnich
transteritorialnich spravnich aktti, doslo by k absurdni situaci, kdy by
ucinky aktu vazaly spravni organy cizi moci, ovSem neexistovaly by v ro-
viné statu, ktery nulitni rozhodnuti vydal. Matthias Ruffert zastava opac-
ny nazor ama za to, Ze raison d’étre transteritorialnich spravnich aktt
sam o sobé zabranuje spravnim organtim cizi moci posuzovat zakonnost,
respektive ptipadnou nulitu téchto forem spravnich ¢innosti. Ma tedy za
to, Ze ,inter-administrativni pouto“ vznika i v téchto ptripadech.® Opak by
byl podle jeho nazoru v rozporu sjednim ze zakladnich postulatt tran-
steritoriality, a to proto, Ze jiné staty nedisponuji opravnénim transteri-
toriadlni spravni akty podrobit prezkumu. Ruffert v této souvislosti argu-
mentuje tim, Ze v piipadé nezakonnosti a nicotnosti se jedna toliko o jiny
stupeii zavaznosti identické vady, a ne o dvé rlizné, svébytné kategorie.*!
Gernot Sydow se pokusil o smifeni obou vyse nastinénych postoji s tim,
Ze dovozoval neaplikovatelnost vnitrostatnich predpisti o nicotnosti ve

38 Blize viz De LUCIA, L. Administrative Pluralism, Horizontal Cooperation and Transnation-
al Administrative Acts. Review of European Administrative Law. 2012, vol. 5, no. 2, s. 34.
ISSN 1874-7981.

39 Blize viz KONIG, K. Die Anerkennung auslindischer Verwaltungsakte. 1. Aufl. KoIn: C. Hey-
mann, 1965, s. 56.

40 Blize viz RUFFERT, M. Der transnationale Verwaltungsakt. Die Verwaltung. 2001, Jg. 34,
s.475-476.1SSN 0042-4498.

41 Blize viz RUFFERT, M. Der transnationale Verwaltungsakt. Die Verwaltung. 2001, Jg. 34,
s.475-476. 1SSN 0042-4498.
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vztahu ktém formadm spravni cinnosti, které jsou vydavany ve formé
transteritorialnich spravnich akti.+2

Soucasna odborna literatura podrobila vyse uvedené nazory kritické
reflexi.#3 Zminény Ruffertiiv nazor je kritizovan kvili absurdnim nasled-
kiim, které by implikoval: pokud by preshrani¢ni uc¢inky vyvolavaly ity
transteritoridlni spravni akty, které jsou dle prava statu, ktery je vydal,
nicotné, nastala by zcela logicky situace, kdy by tyto akty v roviné jedno-
ho prava neexistovaly, zatimco v jinych statech by jejich u¢inky nastavaly.
Ani Sydowiiv nazor neni povazovan za piesvédcivy.** Vedl by totiz také
k absurdni situaci, ve které by vnitrostatni spravni organy disponovaly
pravomoci rusit vydané transteritorialni spravni akty z divodu jejich ne-
zakonnosti, ale soucasné by nedisponovaly pravomoci deklarovat jejich
nicotnost. Re$eni nastoleného problému tedy musi vychazet z toho, Ze
koncepce transteritorialnich spravnich aktd neni zaloZena na fikci jejich
existence ve sfére cizi moci, ale na preshrani¢nim rozsifeni ucinkt aktd.
V pripadé, Ze jednani dle vnitrostatniho prava statu, ktery je ucinil, nema
pravni disledky v roviné verejného prava, nemize nastat ani jejich rozsi-
feni mimo Uzemni vysost dotceného statu.*> ,Quo nullum est, nullum
producit effectum.” Pokud je spravni organ konfrontovan s transteritori-
alnim spravnim aktem, ktery povaZuje za nicotny (nulitni), je namisté,
aby si o této skutecnosti ucinil vlastni tisudek.

Skutecnosti je, Ze v piipadé preshrani¢nich tcinki pro unione by mé-
la byt otazka potencialni nicotnosti transteritorialniho spravniho aktu
feSena v souladu se zasadou loajalni spoluprace. V souladu s uvedenou
zasadou by se mély vnitrostatni spravni organy pti vykonu unijntho pra-
va chovat ,jako hejno ptakl nebo proud ryb, skupina Fizena a provazana
neviditelnymi pouty, smérujici do spole¢ného cile.“46 Vnitrostatni spravni

42 Blize viz SYDOW, G. Verwaltungskooperation in der Europdischen Union: Zur horizontalen
und vertikalen Zusammenarbeit der europdischen Verwaltungen am Beispiel des Produkt-
zulassungsrechts. 1. Aufl. Tiibingen: Mohr Siebeck, 2004, s. 149. ISBN 3-16-148553-X.

43 Blize viz GERONTAS, A. S. Deterritorialization in Administrative Law: Exploring Transna-
tional Administrative Decisions. Columbia Journal of European Law. 2013, vol. 19, no. 3,
s.456-457.1SSN 1076-6715.

44 Blize viz GERONTAS, A. S. Deterritorialization in Administrative Law: Exploring Transna-
tional Administrative Decisions. Columbia Journal of European Law. 2013, vol. 19, no. 3,
s.457.ISSN 1076-6715.

45 Blize viz GERONTAS, A. S. Deterritorialization in Administrative Law: Exploring Transna-
tional Administrative Decisions. Columbia Journal of European Law. 2013, vol. 19, no. 3,
s.457.ISSN 1076-6715.

46 Blize viz TEMPLE LANG, ]. General Report: The Duties of Co-operation of National Author-
ities and Courts and the Community Institutions under Article 10 EC. In: Z. SUNDSTROM
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organ, ktery se ve své cinnosti dostane do styku s transteritoridlnim
spravnim aktem, jehoZ seznatelné vlastnosti vyhodnoti jako potencialni
diivody nicotnosti, by se mél vsouladu se zasadou loajalni spoluprace
obratit na exekutivu statu, ktery takovy akt vydal, s podnétem k jeho pie-
zkoumani z hlediska nicotnosti (nulity).

Prezkum zakonnosti

Koncepce vazanosti transteritoridlnich spravnich akti pravnim radem
statu, ktery spravni jednani ucinil, implikuje otazku, které spravni organy
disponuji pravomoci prolomit pravni moc téchto aktd. Ve vztahu k pie-
shrani¢nim G¢inkdim vznikajicim na zakladé aktu uznani tradi¢né existo-
valy dva nazorové proudy, které prosazovaly k nastolenému problému
odli$na stanoviska. Shoda v zadsadé panovala ohledné toho, Ze exekutiva
statu, ktery akt vydal, nasledné disponuje i pravomoci jej procesnimi
prostiedky rusit nebo ménit. Prvni z nich popiral, Ze by vnitrostatni
spravni organy disponovaly pravomoci zrusit cizi spravni akt vyvolavajici
ucinky na Uzemi jejich statu. Zminény nazor reflektoval charakteristicky
znak mezinarodniho prava, kterym je jeho souradnost zprostiedkovana
uplatiiovanim zdsady svrchované rovnosti. Karl Neumeyer kuvedené
otazce lakonicky konstatoval, Ze s vyhradou explicitnich ustanoveni ko-
respondujicich mezinarodnich smluv (které v tomto ohledu sam oznaco-
val za anomalie) by pravomoc spravnich organa rusit vrchnostenské akty
cizi moci byla v primém rozporu se zasadami mezinarodniho prava,
zejména se zdsadou nezasahovani a se zasadou jurisdikéni imunity sta-
t0.47 Spravni ¢innosti jinych sttt lze v roviné mezinarodniho prava kvali-
fikovat jako jednani iure imperii. Uvedené postulaty nasledné v nauce
mezinarodniho spravniho prava nasly Sirokou odezvu*8 ajsou v soucas-
nosti prijimany i ve vztahu k transteritorialnim spravnim aktim. Volker
Nessler uvedeny zavér podporuje teleologickou argumentaci o tcelu

a M. R. KAUPP], eds. XIX FIDE Congress: Volume I. 1st ed. Helsinki: Fédération Internatio-
nale pour le Droit Européen, 2000, s. 383. ISBN 951-96579-3-2.

47 Blize viz NEUMEYER, K. Internationales Verwaltungsrecht: Allgemeiner Teil: Band IV.
1. Aufl. Miinchen: Schweitzer, 1936, s. 349.

48 Blize viz KMENT, M. Grenziiberschreitendes Verwaltungshandeln: Transnationale Elemente
deutschen Verwaltungsrechts. 1. Aufl. Tibingen: Mohr Siebeck, 2010, s.461-462. ISBN
978-3-16-150320-7; OHLER, Ch. Die Kollisionsordnung des Allgemeinen Verwaltungs-
rechts: Strukturen des deutschen Internationalen Verwaltungsrechts. 1. Aufl. Tiibingen:
Mohr Siebeck, 2005, s. 156-157. ISBN 3-16-148647-1; a WENANDER, H. Recognition of
Foreign Administrative Decisions: Balancing International Cooperation, National Self-
determination, and Individual Rights. Zeitschrift fiir ausldndisches dffentliches Recht und
Vélkerrecht. 2011, Jg. 71, Nr. 4, s. 755-785. ISSN 0044-2348.

STUDIES 97



a I SOCIETAS ET IURISPRUDENTIA
D | 2017, roénik V., éislo 3, s. 82-113

OCIET

SO > http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

transteritorialnich akt.*® S timto zavérem se ztotoZnuje i existujici judi-
katura Soudniho dvora Evropské unie.5? Dovozuje, Ze v piipadé, kdy by
pravomoci rusit nebo ménit vydané transteritorialni spravni akty dispo-
novaly i organy jinych statd, nebylo by dosaZeno cile, ktery unijni legisla-
tiva pfiznanim preshrani¢nich uc¢inkl pro unione sleduje.

Opacny nazor zastavala zejména francouzska nauka; nasledné jej re-
cipovali néktefi dalsi autori. I tento smér uznaval skutec¢nost, Ze vrchnos-
tensky akt s preshrani¢nimi uc¢inky miiZe byt posuzovan toliko podle
pravnich predpisi statu, ktery jej vydal.>! Zminény smeér argumentoval
tim, Ze pravomoc vnitrostatnich spravnich organt zrusit nebo zménit cizi
spravni akt s preshrani¢nimi u¢inky nelze povazovat za naruseni zasady
svrchované rovnosti statli aneintervence, protoze zasah vuci cizimu
vrchnostenskému aktu je omezen sférou vysosti statu, ktery jej cini.
Utinky zrugeni nebo zmény jsou dle tohoto sméru omezeny toliko na
uzemf{ jednoho statu a nemaji dosah mimo sféru jeho vysosti.>2 Uvedeny
smér povazoval piiznani pravomoci podrobit cizi vrchnostenské akty
prezkumu za projev suverenity statu, a ne za zasah do vysosti jiného sta-
tu. V nauce ovSem argumentacni linie tohoto nazorového sméru nebyla
recipovana.

Zavéry vyse nastinénych nazorovych proudd byly konfrontovany se
skutecCnosti, Ze nékteré pravni dpravy ve vztahu k aktlim s preshranicni-
mi ucinky vyslovné zakotvuji pravomoci spravnich organt jinych stati ve
vztahu k témto aktiim. V unijnim pravu je to pripad Vizového kodexu,
ktery zakotvuje pravomoc spravniho organu prohlasit vizum za neplatné
nebo jej zrusit. Co se tycCe prohlaseni viza za neplatné, Vizovy kodex sta-
novuje (¢lanek 34 odst. 1), Ze ma byt provedeno v piipadé ,pokud je
ziejmé, Ze v dobé udélovani viza nebyly splnény podminky udéleni viza,

49 Blize viz NESSLER, V. Der transnationale Verwaltungsakt - Zur Dogmatik eines neuen
Rechtsinstituts. Neue Zeitschrift fiir Verwaltungsrecht. 1995, Jg. 14, Nr. 9, s. 863-866. ISSN
0721-880X.

50 JelikoZ totiZ smérnice [...] pfiznava ¢lenskému statu vydani vyluénou pravomoc ujistit se,
Ze ridi¢ské prikazy, které vydava, splituji podminky uloZené touto smérnici, prislusi pou-
ze tomuto ¢lenskému stdtu (kurzivou zvyraznil autor) pfijmout vhodna opatieni, pokud
jde o tidi¢ské prikazy, u nichZ se a posteriori ukaze, Ze jejich drzitelé nespliiovali zminéné
podminky.“ Srovnej bod 56. Case of Arthur Wiedemann v. Land Baden-Wiirttemberg and
Peter Funk v. Stadt Chemnitz [2008-06-26]. Rozsudek Soudniho dvora Evropské unie,
2008, C-329/06 a C-343/06.

51 Blize viz KONIG, K. Die Anerkennung ausldndischer Verwaltungsakte. 1. Aufl. Kéln: C. Hey-
mann, 1965,s. 100-101.

52 Blize viz KONIG, K. Die Anerkennung ausldndischer Verwaltungsakte. 1. Aufl. KIn: C. Hey-
mann, 1965, s. 100-101.
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zejména pokud existuji zdvazné diivody se domnivat, Ze vizum bylo zis-
kano podvodnym zplisobem.” Vizum v zasadé prohlasuje za neplatné pri-
slusny spravni organ clenského statu, ktery vizum udélil. Vizovy kodex
ovSem vyslovné stanovuje, Ze pravomoci prohlasit vizum za neplatné
disponuje i prislusny organ jiného clenského statu a Ze v takovém piipa-
dé jsou o tom informovany organy ¢lenského statu, ktery vizum udélil. Co
se tyc¢e zruSeni viza, je stanoveno, Ze vizum se zrusi, pokud je zifejmé, Ze
podminky udéleni viza jiZ nejsou nadale plnény. Ohledné pravomoci Vi-
zovy kodex stanovuje (¢lanek 34 odst. 2), Ze vizum v zasadé rusi ptislus-
ny organ clenského statu, ktery vizum udélil. Vizum ovSem mize zrusit
i prislusny organ jiného clenského statu; v takovém pripadé jsou o tom
informovany organy clenského statu, ktery vizum udélil. Vizovy kodex
konecné priznava prislusnému organu jiného ¢lenského statu i pravomoc
zrus$it vizum na Zadost jeho drZitele (¢lanek 34 odst. 3). I v tomto ptipadé
maji byt o zruSeni informovany piislusné organy clenského statu, ktery
vizum udélil.

Vyse uvedeny specificky piipad vyslovného ptiznani pravomoci
spravnich organd jiného clenského statu zrusit, respektive prohlasovat
cizi spravni jednani za neplatné se stal v odborné literature pfedmétem
rozsahlé polemiky. Pfiznani vySe uvedené pravomoci je poklddano za vy-
jimku z obecného pravidla, Ze transteritorialni spravni akt mize byt zru-
Sen vyluc¢né prisluSnym spravnim organem statu, ktery jej vydal. Zakot-
veni zminéné vyjimKky vustanoveni primo aplikovatelného pravniho
predpisu reflektuje skutecnost, Ze ,inter-administrativni pouto“ predsta-
vuje v tomto piipadé zna¢ny zasah do vysosti suverénniho statu. Z tohoto
diivodu povaZzovaly jednotlivé ¢lenské staty za nutné vyslovné si vyhradit
ve znéni pravniho predpisu moZnost ve véci zruSeni, respektive prohla-
Senf neplatnosti rozhodovat.53 Uvedenou vyhradu je ov§em zapotiebi po-
vazovat za vyjimecCny piipad, ktery nema za nasledek naruseni obecné

53 Obdobné naptiklad ve vztahu k pobytovému povoleni statnich prislusniki tretich zemi
Smérnice ¢.2003/109/ES ve svém ¢lanku 22 stanovuje, Ze dokud statni prislusnik tieti
zemé neobdrzel pravni postaveni dlouhodobé pobyvajiciho rezidenta, je druhy ¢lensky
stat opravnén rozhodnout o zamitnuti prodlouzeni doby platnosti nebo o odnéti povoleni
k pobytu, a to z divodu verejného poiadku nebo vetrejné bezpecnosti, nejsou-li nadale pl-
nény podminky stanovené v ¢lancich 14, 15 a 16 nebo nepobyva-li statni prislusnik treti
zemé v doteném clenském staté opravnéné, a mize doty¢énou osobu a jeji rodinné pii-
slusniky v souladu s postupy stanovenymi vnitrostatnimi pravnimi predpisy, vcetné po-
stupt navraceni, pfimét v stanovenych ptipadech k opusténi svého tzemi. Blize viz Smér-
nice Rady 2003/109/ES ze dne 25. listopadu 2003 o prdvnim postaveni stdtnich prislusnikii
ti‘etich zemi, kterf jsou dlouhodobé pobyvajicimi rezidenty. Uv. EU L 16, 2004-01-23, s. 44-
53.
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platné zasady, Ze pravomoci rusit nebo ménit transteritoridlni spravni
akty disponuji vylu¢né spravni organy statu, ktery je vydal.

Vrelaci k preshrani¢nim u¢inkiim pro unione ma byt i v této otazce
aplikovana zasada loajdIni spoluprdce. Obdobné, jako je tomu v pripadé
nicotnych (nulitnich) aktf, i v pfipadé transteritorialnich spravnich akta
vykazujicich jiné vady nastupuje povinnost spravnich organti obratit se
na exekutivu jiného clenského statu s podnétem k napravé. ,Pokud ma
Clensky stat vazné pochybnosti o legalité ridi¢ského prikazu vydaného
jinym ¢lenskym statem, prislusi mu, aby to v rdmci vzajemné spoluprace
avymeény informaci [...] oznamil tomuto jinému Clenskému statu. V pri-
padé, Ze Clensky stat vydani neprijme vhodna opatreni, mtze hostitelsky
Clensky stat zahdjit proti ¢lenskému statu vydani fizeni scilem, aby
Soudni dvir urcil nesplnéni povinnosti vyplyvajicich ze smérnice [...].“5*
A vice versa, unijni predpisy vyslovné poZaduji, aby byl o ptipadném zru-
Seni transteritoridlnfho spravniho aktu vyrozumén i spravni organ statu,
na jehoz uzemi byla opravnéni z ného plynouci realizovana.5>s Obdobny

54 Bod 57. Case of Arthur Wiedemann v. Land Baden-Wiirttemberg and Peter Funk v. Stadt
Chemnitz [2008-06-26]. Rozsudek Soudniho dvora Evropské unie, 2008, C-329/06 a C-
343/06. Srovnej také bod 23. Criminal Proceedings against José Anténio da Silva Carvalho
[2003-12-11]. Usneseni Soudniho dvora Evropské unie, 2003, C-408/02; a bod 48. Crimi-
nal Proceedings against Felix Kapper [2004-04-29]. Rozsudek Soudniho dvora Evropské
unie, 2004, C-476/01.

55 Naptiklad Smérnice ¢. 2009/138/ES ve svém clanku 144 odst. 2 stanovuje, Ze v pripadé
odnéti nebo pozbyti platnosti povoleni uvédomi organ dohledu domovského ¢lenského
statu o této skute¢nosti organy dohledu ostatnich ¢lenskych statt a ty prijmou prislusna
opatieni, aby zabranily pojistovné nebo zajistovné v zahdjeni novych operaci na svych
uzemich. Organ dohledu domovského ¢lenského statu, spoleéné s témito organy, ptrijme
veSkera nezbytnd opatfeni na ochranu zajmu pojisténych osob, a zejména omezi volné
nakladani s aktivy pojistovny podle ¢lanku 140. Blize viz Smérnice Evropského parlamen-
tu a Rady 2009/138/ES ze dne 25. listopadu 2009 o pristupu k pojistovaci a zajistovaci ¢in-
nosti a jejim vykonu (Solventnost II). U.v. EU L 335, 2009-12-17, s. 1-155. Obdobné poZa-
duje ve svém ¢lanku 45 i Smérnice ¢.2013/36/EU, aby prislusné orgdny domovského
Clenského statu neprodlené uvédomily prislusné organy hostitelského ¢lenského statu
o pripadném odnéti povoleni. Prislusné organy hostitelského ¢lenského statu maji ucinit
vhodnd opatreni, aby zabranily dotéené ivérové instituci zahajovat dalsi operace na jeho
uzemi a aby ochranily zajmy vkladateld. BliZe viz Smérnice Evropského parlamentu a Rady
2013/36/EU ze dne 26. Cervna 2013 o pristupu k ¢innosti tivérovych instituci a o obezret-
nostnim dohledu nad uvérovymi institucemi a investicnimi podniky, ozméné smérnice
2002/87/ES a zruseni smérnic 2006/48/ES a 2006/49/ES. U.v.EU L 176, 2013-06-27,
s. 338-436.
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rezim se uplatiiuje i v ptipadé zmény, respektive pozastaveni vykonatel-
nosti.56

Ochrana prav prosti‘edky sprdavniho soudnictvi

Za Kklicovou podminku pro priznani preshranic¢nich acinki je u transteri-
toriadlnich spravnich akti jiz tradi¢né povazovano dosaZeni urcité urovné
harmonizace pravnich tprav, které implikuji srovnatelnou droven poza-
davkd kladenych na povoleni urcitych ¢innosti v riiznych statech. Sku-
teCnosti pritom je, Ze otazka harmonizace standardii ochrany prostred-
nictvim nastroji spravniho soudnictvi se stala predmétem diskuse v od-
borné literature teprve v pribéhu uplynulého obdobi. Zasady vazanosti
transteritorialnich spravnich aktii na pravni rad domovského statu a ju-
risdik¢ni imunity statu maji inter alia za nasledek, Ze zdkonnost (piipad-
né jiné vady, jsou-li pfedmétem soudniho prezkumu) téchto aktd je pre-
zkoumavana vylucné v ramci prostiedki spravniho soudnictvi statu, kte-
ry transteritorialni spravni akt vydal.57 Ke vzniku ucinku transteritorial-
nich spravnich aktt, a tim padem k potencialnimu dotceni vefejnych sub-
jektivnich prav, ovsem miiZe dojit i na izemi jinych statl. Soucasné plati,
Ze spravni soudy téchto statli nedisponuji pravomoci podrobit transteri-
torialni spravni akty vydané jinymi staty soudnimu pfezkumu. Zminény
teoreticky postulat v zasadé reflektoval judikaturu Soudniho dvora Ev-
ropské unie, podle které ,pii neexistenci (unijni) pravni upravy [...] pri-

56 Naptiklad Narizenf ¢. 428/2009 ve svém c¢lanku 13 odst. 1 stanovuje, Ze prislusné organy
¢lenskych stati mohou v souladu s timto nafizenim zamitnout udéleni vyvozniho povole-
ni a mohou zrusit, pozastavit, zménit nebo odvolat vyvozni povoleni, které jiz udélily.
V pripadé, Ze zamitnou, zrusi, pozastavi, podstatné omezi nebo odvolaji vyvozni povoleni
nebo pokud stanovi, Ze zamysleny vyvoz nebude povolen, oznami to ptislu$nym orgdnim
ostatnich ¢lenskych stat a Komisi a sdéli jim nezbytné informace. Pozastavily-li prislusné
organy ¢lenského statu platnost vyvozniho povoleni, 0ozndmi na konci doby pozastaveni
platnosti povoleni kone¢né posouzeni ¢lenskym statim a Komisi. Blize viz Narizeni Rady
(ES) ¢ 428/2009 ze dne 5. kvétna 2009, kterym se zavddi reZim Spolecenstvi pro kontrolu
vyvozu, piepravy, zprostredkovdni a tranzitu zboZi dvojiho uZiti. U.v. EU L 134, 2009-05-29,
s. 1-269.

57 Blize viz BASSI, N. Mutuo riconoscimento e tutela giurisdizionale: La circolazione degli
effetti del provvedimento amministrativo straniero fra diritto europeo e protezione degli
interessi del terzo. 12 ed. Milano: Giuffre, 2008, s. 87-91. ISBN 88-14-14089-8; BURBAUM,
St. Rechtsschutz gegen transnationales Verwaltungshandeln. 1. Aufl. Baden-Baden: Nomos,
2003, s.69-76. ISBN 978-3-8329-0156-1; a HOFMANN, J. Rechtsschutz und Haftung im
Européischen Verwaltungsverbund. In: E. SCHMIDT-ASSMANN a B. SCHONDORF-HAU-
BOLD, Hrsg. Der Europdische Verwaltungsverbund: Formen und Verfahren der Verwal-
tungszusammenarbeit in der EU. 1. Aufl. Tibingen: Mohr Siebeck, 2005, s. 353-381. ISBN
3-16-148612-9.
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slusi vnitrostatnimu pravnimu fadu kazdého clenského statu, aby urcil
ptislusné soudy a upravil procesni podminky soudnich fizeni urcenych
k zajisténi ochrany prav, ktera procesnim subjektim vyplyvaji z prava
(Evropské unie).“ Primarni unijni pravo dle Soudniho dvora Evropské
unie nezamyslelo ,vytvorit pred vnitrostatnimi soudy za ucelem zacho-
vani prava Spolecenstvi jiné pravni prostiedky nez ty, které zaklada vni-
trostatni pravo.“s8 ,Je totiz véci ¢lenskych stati stanovit systém proces-
nich prostiredki a fizeni, ktery umozni zajistit dodrzovani tohoto pra-
va.”>? Nastinény postulat byl nasledné aprobovan i praxi, pricemz odbor-
na literatura jiz v soucasnosti uvadi fadu prikladl, kdy narodni spravni
soudy odmitly zaloby viici transteritoridlnim spravnim aktlim vydanym
spravnimi organy jiného statu. Uvedené zavéry maji za nasledek, Ze sub-
jektlim dotcenym ucinky transteritorialnich spravnich aktl jsou k dispo-
zici vyluéné prostiredky obrany v rezimu spravniho soudnictvi toho statu,
ktery transteritoridlni spravni akty vydal.

VySe nastinéna konstrukce se stala pfedmétem akademické disku-
set? zejména s ohledem na prostredky soudni obrany, kterymi ve vztahu
k transteritorialnim spravnim aktlm disponuji dotCené subjekty na tze-
mi jinych statd. Koncepce vylu¢né prislusnosti spravnich soudi domov-
ského statu k prezkumu zakonnosti transteritoridlnich spravnich akti
byla podrobena kritice zejména z perspektivy zdsady ucinné soudni
ochrany, kterou judikatura Soudniho dvora Evropské unie povaZuje za
obecnou zasadu unijniho prava.t! Ve vztahu kuplatnovani prostiedki
obrany subjekty dot¢enymi na Gzemi jinych clenskych statii bylo upozor-

58,V tomto ohledu procesni podminky soudnich fizeni urcenych k zajiSténi ochrany prav,
ktera procesnim subjektiim vyplyvaji z prava Spolecenstvi, nesméji byt méné pfiznivé nez
ty, které se tykaji obdobnych rizeni na zakladé vnitrostatniho prava (zasada rovnocen-
nosti), a nesméji v praxi znemoziovat nebo nadmérné ztézovat vykon prav priznanych
pravnim radem Spolecenstvi (zasada efektivity).“ Srovnej body 5 a44. Case of Rewe-
Zentralfinanz eG and Rewe-Zentral AG v. Landwirtschaftskammer fiir das Saarland [1976-
12-16]. Rozsudek Soudniho dvora Evropské unie, 1976, C-33/76.

59 Srovnej bod 41. Case of Unién de Pequerios Agricultores v. Council of the European Union
[2002-07-25]. Rozsudek Soudniho dvora Evropské unie, 2002, C-50/00 P.

60 Blize viz BURBAUM, St. Rechtsschutz gegen transnationales Verwaltungshandeln. 1. Aufl.
Baden-Baden: Nomos, 2003, s. 69-76. ISBN 978-3-8329-0156-1.

61 Je tieba hned pripomenout, Ze podle ustalené judikatury zasada uc¢inné soudni ochrany
predstavuje obecnou zasadu prava Spolecenstvi, ktera vyplyva z tGstavnich tradic spolec¢-
nych ¢lenskym statiim, ktera byla zakotvena v ¢lancich 6 a 13 Evropské umluvy o ochrané
lidskych prav a zakladnich svobod a ktera byla rovnéz znovu stvrzena v ¢lanku 47 Listiny
zakladnich prav Evropské unie, vyhlaSené dne 7.prosince 2000 v Nice [...].“ Srovnej
bod 37. Case of Unibet (London) Ltd. and Unibet (International) Ltd. v. Justitiekanslern
[2007-03-13]. Rozsudek Soudniho dvora Evropské unie, 2007, C-432/05.
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néno na skutecnost, Ze tyto subjekty budou potencialné nuceny uplatiio-
vat sva prava pred cizim soudem, v cizim jazyce a v rezimu ciztho pro-
cesniho prava. V konkrétnim ptipadé by mohlo byt zpochybnéno, jestli je
takova situace vsouladu svySe nastinénou zasadou ucinné soudni
ochrany. V odborné literature Ize identifikovat dva sméry reagujici na vy-
Se polozenou otazku. Prvni reprezentuje nazor Matthiase Rufferta, podle
kterého pro existenci pravomoci spravniho soudu prezkoumadvat akty
vydané cizi moci musi existovat vyslovny pravni zaklad.62 Pfrezkoumava-
ni zakonnosti spravnich ¢innosti cizich stati by mélo z perspektivy mezi-
narodniho prava za nasledek porusSeni zasady jurisdik¢ni imunity (cizi-
ho) statu, protoZe spravni ¢innosti jsou povazovany za formu jednani iure
imperii.53 V této souvislosti je mozné poukazat na skutecnost, Ze osm ev-
ropskych stat (Belgie, Kypr, Lucembursko, Némecko, Nizozemsko, Ra-
kousko, Svycarsko aVelkd Britanie) v soudasnosti zavazuje Evropska
umluva o statni imunité z roku 1972, ktera se vztahuje inter alia na vykon
spravniho soudnictvi. Opacny nazor vyslovil Thomas von Danwitz, podle
kterého lze ve vyjimecnych pripadech pripustit prezkum spravnich Cin-
nosti s preshrani¢nimi uc¢inky vramci spravniho soudnictvi jiného nez
domovského statu.64

Vzminéné souvislosti lze konstatovat, Ze argumentaci, kterou ve
svych zavérech podporuji autofi patfici do prvnitho z vysSe uvedenych
smérd, lze povazovat za presvédcivéjsi alépe odpovidajici zajmu na
pravni jistoté. Rezim soudniho prezkumu reflektuje vjednotlivych sta-
tech existujici a realizované formy spravni ¢innosti, které nejsou nutné
kompatibilni s formami spravni Cinnosti v jinych statech. Uvedeny fakt
ptedstavuje prvni vdZnou prekazku realizace soudniho prezkumu jinymi
organy nez spravnimi soudy domovského statu. Zaroven by byl spravni
soud pti prezkumu zakonnosti (respektive jinych vad) transteritoridlnich
spravnich aktli povinen aplikovat nejenom cizi veiejné pravo, ale i zavéry
cizi zavazné judikatury. To vZdy dle charakteru pravni povahy, kterou ji
cizi pravni rad priznava. Konec¢né je zde otazka ucinkd pripadného zru-
Senf nezdkonného transteritoridlniho pravniho aktu spravnim soudem
jiného neZ domovského statu. Pii absenci explicitni pravni Upravy lze vy-

62 Blize viz RUFFERT, M. Der transnationale Verwaltungsakt. Die Verwaltung. 2001, ]Jg. 34,
s.469. ISSN 0042-4498.

63 Blize viz BURBAUM, St. Rechtsschutz gegen transnationales Verwaltungshandeln. 1. Aufl.
Baden-Baden: Nomos, 2003, s. 84-99. ISBN 978-3-8329-0156-1.

64 Blize viz pozn. 234. Von DANWITZ, Th. Europdisches Verwaltungsrecht. 1. Aufl. Berlin;
Heidelberg: Springer, 2008, s. 646. ISBN 978-3-540-79877-4.
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chazet z toho, Ze ucinky takového rozhodnuti by byly vazany vylu¢né na
uzemi dotCeného statu, pticemz vjinych statech (vcéetné domovského
statu) by transteritoridlni spravni akt ziistal i nadale platny. Takova kon-
strukce zcela zjevné neni ptijatelna jak z perspektivy pravni jistoty na
strané adresata transteritorialniho spravniho aktu, tak ani z perspektivy
dotCenych subjektii. Na tomto misté Ize jesté poukazat na skutecnost, Ze
nastinénou situaci nutno chapat komplexné z perspektivy potencidlné
moznych paralelnich soudnich fizenf ve vice statech, a tim paddem poten-
cidlnich protichiidnych soudnich rozhodnuti. K obdobnym zavérim se
v obecné roviné Kkloni ijudikatura Soudniho dvora Evropské unie.®5 Ko-
necné je zapotiebi pripomenout, Ze cizi formy spravni ¢innosti jsou me-
zindrodnim pravem povazovany za jednani iure imperii ajako takové
s ohledem na jurisdikéni imunitu statu vylouceny z prezkumu soudem
cizi moci.

VySe uvedené argumenty podporuji zavér, Ze za absence explicitni
pravni Upravy nelze transteritorialni spravni akty podrobit soudnimu
prezkumu pred soudy jiného statu, nez ktery tyto akty vydal. V souladu
s vySe nastinénymi zaveéry zahrani¢ni odborné literatury Ize tedy konsta-
tovat, Ze tyto soudy disponuji vylucnou pravomoci k prezkumu zadkonnos-
ti, respektive jinych vad transteritorialnich spravnich aktd.

65 Kromé toho je treba pripomenout, Ze pozadavek soudniho prezkumu jakéhokoli rozhod-
nutf vnitrostatniho organu predstavuje obecnou zasadu prava Evropské unie. Na zakladé
uvedené zasady prislusi vnitrostatnim souddm, aby rozhodly o legalité aktu, ktery ne-
priznivé zasahuje do néciho pravniho postaveni, a aby za pripustny povazovaly opravny
prostiedek podany za timto ti¢elem, tfebaZe vnitrostatni procesni pravidla takovy oprav-
ny prostiedek v podobném piipadé nestanovi [...]. Pokud jde o riziko zavaznych obtiZi, je
tieba konstatovat, Ze v projednavaném piipadé se vyklad prava Evropské unie podany
Soudnim dvorem Evropské unie v tomto rozsudku tyka prava zadateld moci u soudu zpo-
chybnit rozhodnuti Seirekomitee zamitajici jejich Zadosti o grant. Prislusnému vnitro-
statnimu soudu prislusi, aby se vyjadril ke kazdému opravnému prostiedku, ktery bude
podan, v zavislosti na okolnostech vlastnich konkrétnimu pf#ipadu. Narizeni ¢. 1083/
2006, vykladané ve spojeni s ¢lankem 47 Listiny zakladnich prav Evropské unie, musi byt
vykladano v tom smyslu, Ze brani ustanoveni programové piirucky prijaté monitorova-
cim vyborem v ramci opera¢niho programu uzavieného mezi dvéma clenskymi staty, je-
hoz cilem je podpora evropské izemni spoluprace, v rozsahu, v némz toto ustanoveni ne-
stanovi, Ze rozhodnuti tohoto monitorovaciho vyboru zamitajici Zadost o grant lze na-
padnout u soudu ¢lenského statu.” Srovnej body 72 a 82. Case of Liivimaa Lihaveis MTU v.
Eesti-Ldti programmi 2007 - 2013 Seirekomitee [2014-09-17]. Rozsudek Soudniho dvora
Evropské unie, 2014, C-562/12.
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Charakteristické znaky transteritoridlnich spravnich aktd (vazanost
pravnim tradem domovského statu, jejich nasledek v podobé ,inter-
administrativniho pouta“ a zdsada dohledu domovského statu) implikuji
celou radu praktickych otazek pii aplikaci prava ve vztahu k témto speci-
fickym formam spravnich jednani. Uvedené otazky jsou v zasadé reflexi
absence harmonizace hmotné- a procesné-pravnich institutd spravniho
prava jednotlivych statl. Transteritorialni ti¢inky maji za nasledek neje-
nom vznik opravnéni adresatti téchto spravnich jednani na tizemi jinych
stat(, ale také potencialni kolize s cizim pravnim rddem a naslednou po-
tirebu jejich reseni. Uvedené kolize se staly predmétem odborné diskuse
jak ve vztahu k problematice ochrany vefejného zajmu na tizemi téch sta-
th, ve kterych transteritorialni spravni akty vyvolavaji své tcinky, tak i ve
vztahu k ochrané prav subjektd, které mohou byt na Gzemi téchto statl
ucinky transteritorialnich spravnich akti dotceny. Zakladni zasady pri
feSeni zminénych situaci lze shrnout niZe.

Zasada vazanosti transteritorialniho spravniho aktu na pravni rad
domovského statu implikuje, Ze je to vylu¢né tento pravni fad, ktery roz-
hoduje o formé, obsahu, naleZitostech a potencidlnich vadach ptedmét-
nych aktli. Samotna otazka, jestli transteritorialni spravni akt vznikl nebo
jestli se jedna o nicotny akt nevyvolavajici pravni acinky, musi byt posu-
zovana vylucné z perspektivy pravniho radu domovského statu. Vydani
transteritorialniho spravniho aktu a nabyti jeho i¢inkd v roviné vetejné-
ho prava domovského statu ma za nasledek presumpci spravnosti ive
vztahu ke spravnim organtim cizi moci, jsou-li vazany ,inter-administra-
tivnim poutem” (tj. jsou-li vazany korespondujici vnitrostatni normou,
jez je disledkem pramene mezinarodniho prava, respektive unijniho
prava). A vice versa, pokud transteritorialni spravni akt v roviné verejné-
ho prava domovského statu nevznikne (pripady nulity), ke vzniku ,inter-
administrativniho pouta“ nedochazi.

VySe uvedené ma za nasledek, Ze s vyhradou explicitné ptiznanych
pravomoci spravnich organi cizi moci jsou to vylu¢né spravni organy
domovského statu, které disponuji pravomoci podrobit transteritorialni
spravni akty prezkumu z hlediska jejich pripadné nezakonnosti, respek-
tive z hlediska jinych vad a pravomoci zrusit je nebo je zménit v reZimu
fadnych, mimoradnych, respektive dozorcich prostredki. Spravni organy
jinych statd takovou pravomoci za absence explicitni pravni Gpravy ne-
disponuji. A vice versa plati, Ze obrana proti nezakonnym, respektive ji-
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nak vadnym transteritorialnim spravnim aktlim probiha vylucné pro-
stredky a v reZimu vetejného prava domovského statu. Pfipadna rozhod-
nuti spravnich organii ve véci zruSeni nebo zmény transteritorialnich
spravnich aktd, vcetné piipadnych rozhodnuti upravujicich jejich vyko-
natelnost nebo jiné pravni ucinky, maji preshranicni ucinky (ex conventi-
one nebo pro unione). Obdobnou vazanost lze konstatovat, i co se tyce
prostiedkii obrany v rezimu spravniho soudnictvi.

Inter-administrativni pouto, které transteritorialni spravni akty im-
plikuji viic¢i spravnim organdm jinych statd, ma za nasledek fadu poten-
cidlnich interakci exekutivy domovského statu se spravnimi organy cizi
moci. V prostoru Evropské unie maji byt tyto interakce reSeny v souladu
se zasadou loajalni spoluprace (¢lanek 4 odst.3 Smlouvy o Evropské
unii), kterd implikuje poZadavek vzajemné spoluprace mezi vnitrostat-
nimi spravnimi organy jednotlivych clenskych stati. Uvedena zasada im-
plikuje pozadavek vzajemné divéry (minimalné v oblastech, které jsou
predmétem unijni harmonizace), povinnost ¢lenskych statd zajistit bez-
vadnost rozhodnuti, které mohou vyvolavat Ucinky ve vztahu k tretim
statlim, a povinnost spravnich organi jednotlivych ¢lenskych statd aktiv-
né spolupracovat se spravnimi organy jinych ¢lenskych statd v oblastech
jejich pravomoci. V pripadé interakce spravniho organu s cizim transteri-
toridlnim spravnim aktem predstavuje zadsada loajalni spoluprace limity
a zakladni voditko administrativniho postupu.
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Employment Protection
According to the European Union Law
and International Labour Law

Daniela Hlobikova

Abstract: The presented study deals with the sources of law of employment
protection at the European as well as international levels. We researched
the areas of termination of employment, collective dismissal and fixed-term
employment, compared the European and international regulations and
outlined further possible development.

Key Words: Labour Law; Employment Protection; Termination of Em-
ployment; Collective Dismissal; Fixed-term Employment; International La-
bour Organization; the European Union.

Introduction

Protective function of labour law is significantly reflecting both in the in-
ternational and the European law as well as in the national legislations.!
In many labour law areas, there is not a greater controversy and the in-
ternational community agrees on the need of protection (for example
protection against forced labour, protection of children or protection
against discrimination).2 It does not apply in case of employment protec-
tion, which is quite controversial and often discussed topic. The term
“employment protection” does not cover all labour standards of workers’
protection. Normally, it is used to denote only the rules and procedures
related to the right of companies to hire and to dismiss workers.3 Where-
as the employment protection is considered as a fundamental part of the
right to work, it is understandable that the International Labour Organi-
zation paid much attention to this issue throughout its history. Likewise,

-

See more in BARANCOVA, H. and R. SCHRONK. Pracovné prdvo. 2. preprac. a dopln. vyd.
Bratislava: Sprint dva, 2013, p. 40. ISBN 978-80-89393-97-8.

Author’s note: A real situation is a different issue, especially in the developing countries.
See European Semester Thematic Factsheet: Employment Protection Legislation [online].
Brussels: European Commission, 2016. 16 p. [cit. 2017-07-20]. Available at: https://ec.
europa.eu/info/sites/info/files/european-semester_thematic-factsheet_employment-
protection-legislation_en_0.pdf.
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the European Union deals with the issue and harmonises certain specific
fields through its directives.

It is not an easy task to precisely define boundaries of employment
protection legislation. There are many studies and comparative analyses
on this issue. Since this is a very complex topic, the scope of the studies
varies. Some studies are focused on this topic in general and try to re-
search it as a whole; other studies deal with specific questions of em-
ployment protection legislation, as are, for example, employment protec-
tion related to maternity, trade union membership or employment pro-
tection of disabled workers. Although we recognise that these areas may
also be included into the pool of employment protection legislation, nev-
ertheless, for reasons of consistency and because of limited scope of this
paper, we are not going to analyse all of these areas; we are going to pay
our attention merely to rules addressing a dismissal of employees in gen-
eral, since it is the most substantial part of employment protection legis-
lation.

In our paper we have been inspired by the Organisation for Econom-
ic Co-operation and Development comparative study from years 2012 -
2013, in which the Organisation for Economic Co-operation and Devel-
opment compared national legislations in this area in the all Organisation
for Economic Co-operation and Development countries as well as in
many non-Organisation for Economic Co-operation and Development
countries.* The above-mentioned study was based on 21 indicators from
the area of national employment protection legislations of these coun-
tries. We have generalised these indicators and divided them into the fol-
lowing groups:

4 legislation of individual dismissal (limitation of reasons for dismissal,
existence and length of the notice period and severance pay), unfair
dismissal and remedies (for example compensation following unfair
dismissal, possibility of reinstatement following unfair dismissal);

4 legislation of collective dismissal (for example definition of collective
dismissal, procedure of collective dismissal and duties of the em-

ployer);

4 See OECD Indicators of Employment Protection. In: Organisation for Economic Co-
operation and Development [online]. 2017 [cit. 2017-07-20]. Available at: http://www.
oecd.org/els/emp/oecdindicatorsofemploymentprotection.htm.
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+ use of fixed-term contracts (valid cases for the use of fixed-term con-
tracts, maximum number of successive fixed-term contracts, maxi-
mum cumulated duration of successive fixed-term contracts).

The first study area - employment protection in the field of individu-
al dismissal - has formed the basis of this study. Provision of the effective
employment protection in individual cases is important in terms of the
whole society, since the fear of arbitrary dismissal may lead employees to
wave rights related to trade union activities, maternity or education.>

In the second part, we have focused on related issues of collective
dismissal, i.e. termination of employment contracts of a greater number
of employees, for example for economic or technological reasons. In case
of collective dismissal, the rules of individual dismissal plus special rules
applying only to collective dismissal should be used. In comparison to in-
dividual dismissal, the impact of collective dismissal is more direct, since
collective dismissal often immediately affects the economic situation in
the entire regions.

The last analysed issue has been devoted to one type of non-standard
forms of employment - to fixed-term employment. When using fixed-
term contracts, there is a risk of their abusing, with the aim to avoid the
protection granted to employees upon termination of employment. For
that reason, legislation of fixed-term contracts, functionally viewed, is di-
rectly related to the first part.

In the presented paper, we are analysing conventions and recom-
mendations of the International Labour Organization and legislation of
the European Union in all these areas and comparing them. At the end of
our study, we would like to find out which of the analysed indicators are
covered by legislation on the international and European levels, how are
they regulated at each level, what are the main differences between them
and what trends of development may be observed.

Termination of employment, unfair dismissal and remedies

As we have already mentioned, International Labour Organization fo-
cused on this topic for along time. International Labour Organization

5 See more in De STEFANO, V. A Tale of Oversimplification and Deregulation: The Main-
stream Approach to Labour Market Segmentation and the Recent Responses to the Crisis
in European Countries. Industrial Law Journal. 2014, vol. 43, no. 3, pp. 253-285. ISSN
0305-9332.
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started to address the issue in year 1950, when the International Labour
Conference adopted resolution asking areport on national laws and
practice. After careful analysing these questions and after elaborating
many studies, International Labour Organization adopted the Recom-
mendation concerning Termination of Employment at the Initiative of
the Employer (No.119) in year 1963 (hereinafter referred to as the
“Recommendation No.119”). The importance of the Recommendation
No. 119 lies in the recognition of the idea of protection of workers
against arbitrary and unjustified dismissals at the international level.6

Recommendations are sources of soft law; it means that they have
only a non-binding nature and should serve as guidelines for national leg-
islators.” Recommendation No. 119 constituted basis for later adoption of
a binding convention. According to the Recommendation No. 119, a valid
reason for termination of employment at the initiative of the employer
should be given.8 It means that employer should be limited in order to
protect employees. Naturally, employees should be free to give notice for
whatever reason or without reason. Valid reasons are not specified.
However, there are examples pointing out which reasons cannot be con-
sidered as valid (for example union membership or discriminative rea-
sons).? In case of unfair dismissal, the employee should be entitled to ap-
peal, within areasonable time, to abody established under collective
agreement or to a neutral body, such as to a court or to an arbitrator. As
remedies are mentioned reinstatement, payment of unpaid wages, ade-
quate compensation or other relief which is consistent with national
practice.1? Although there is a valid reason given, the employee should be
entitled to a reasonable period of notice, during which he/she should be
allowed to seek a new employment, i.e. the employer should provide the

o

See Termination of Employment Instruments: Background Paper for the Tripartite Meeting
of Experts to Examine the Termination of Employment Convention, 1982 (No. 158), and the
Termination of Employment Recommendation, 1982 (No. 166). 1t ed. Geneva: Internation-
al Labour Office, 2011. 113 p. ISBN 978-92-2-124786-9.

See Conventions and Recommendations. In: International Labour Organization [online].
2017 [cit.2017-07-20]. Available at: http://ilo.org/global/standards/introduction-to-
international-labour-standards/conventions-and-recommendations/lang--en/index.htm.

See Article 2 para. 1. Recommendation concerning Termination of Employment at the Initi-
ative of the Employer [1963-06-26].

See Article 3. Recommendation concerning Termination of Employment at the Initiative of
the Employer [1963-06-26].

10 See Article 4 and 6. Recommendation concerning Termination of Employment at the Initia-
tive of the Employer [1963-06-26].
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employee with a time off without any loss in pay within reasonable lim-
its.11

After termination of employment some form of income protection
should be provided for the employee whose employment has been ter-
minated, i.e. either unemployment insurance or severance allowance, al-
ternatively both of them. In case of dismissal for serious misconduct, it is
not necessary to protect employee through a notice period or severance
allowance.12

In year 1982, a binding agreement was adopted in the analysed field.
It was based on the Recommendation No. 119 and it took into account
the heightened global competition.!3 International Labour Conference
adopted Convention concerning Termination of Employment at the Initi-
ative of the Employer (No. 158) (hereinafter referred to as the “Conven-
tion No.158”) and Recommendation concerning Termination of Em-
ployment at the Initiative of the Employer (No.166) (hereinafter re-
ferred to as the “Recommendation No. 166”). Recommendation No. 166
replaced the Recommendation No. 119. Since that time, no International
Labour Organization’s convention or recommendation which would ad-
dress this issue has been adopted.* Convention No. 158 provides basis of
employment protection at the international level, notwithstanding the
fact that it has not been ratified by the majority of the biggest and most
important countries (for example by the United States of America, Cana-
da, Russia, United Kingdom, Germany, China, Japan, Brazil) so far.1s

11See Article 7. Recommendation concerning Termination of Employment at the Initiative of
the Employer [1963-06-26].

12 See Article 9 and 11. Recommendation concerning Termination of Employment at the Initi-
ative of the Employer [1963-06-26].

13 See Employment Protection Legislation: Summary Indicators in the Area of Terminating
Regular Contracts (Individual Dismissals) [online]. 15t ed. Geneva: International Labour Of-
fice, Inclusive Labour Markets, Labour Relations and Working Conditions Branch, 2015.
104 p. [cit. 2017-07-20]. ISBN 978-92-2-129477-1. Available at: http://www.ilo.org/
wcmsp5/groups/public/@ed_protect/@protrav/@travail/documents/publication/wcm
s_357390.pdf.

14 As mentioned, we do not deal with protection of employment of special groups of em-
ployees. There are some adopted conventions, for example Convention concerning the Re-
vision of the Maternity Protection Convention [2000-06-15].

15 See Ratifications of C158 - Termination of Employment Convention, 1982 (No. 158). In:
International Labour Organization [online]. 2017 [cit. 2017-07-20]. Available at: http://
www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:11300:0::NO::P11300_INSTRUMENT _I
D:312303.
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Nevertheless, almost none of the most important countries have rati-
fied the above-mentioned convention up to these days, we have to admit
that nearly all the developed countries have provisions in force at the na-
tional levels which are consistent with core requirements of the Conven-
tion No.158.16 Avery special case is created by the United States of
America. There is applied the employment-at-will doctrine. The rule says
that the employer as well as the employee is able to terminate an em-
ployment contract of indefinite duration for any reason and without
warning.17 It means that no valid reason for a dismissal and no statutory
notice are required when an employee is dismissed. However, in the last
decades, the American courts have been carving out common law excep-
tions to employment-at-will (for example the public policy exception, the
implied covenant of good faith and fair dealing and promises by employ-
ers).18

The scope of the Convention No. 158 is similar to the Recommenda-
tion No. 119. It allows the Members to exclude three groups of workers:1?

4+ fixed-term workers (regulation of protection of the fixed-term work-
ers according to the Convention will be addressed later in the paper);

4 workers engaged on casual basis for a short period;

4 workers serving a period of probation or a qualifying period of em-
ployment, provided that the period was determined in advance and it
has a reasonable duration.

If the prescribed conditions regarding the third group of workers are
not met, it is necessary to apply protection according to the Convention
No. 158 in their case too.

Convention No. 158 limits the discretion of the employer upon ter-
mination of employment. The employer is not allowed to terminate em-
ployment, unless there is given a valid reason for such termination. Valid
reasons are defined either in positive or in negative ways. They are the

16 See more in FINKIN, M. W. and G. MUNDLAK, eds. Comparative Labor Law. 15t ed. Chelten-
ham, UK: Edward Elgar, 2015, p. 275. ISBN 978-1-78100-012-0.

17 See more in TWOMEY, D. and M. JENNINGS. Anderson’s Business Law and the Legal Envi-
ronment: Comprehensive Volume. 22" ed. Mason, OH: South-Western Cengage Learning,
2014, p. 848. ISBN 1-133-58758-5.

18 See more in MALLOR, J. P, A. ]. BARNES, Th. BOWERS and A. W. LANGVARDT. Business
Law: The Ethical, Global, and E-commerce Environment. 15% ed. New York, NY: McGraw-
Hill/Irwin, 2013, p. 1381. ISBN 978-0-07-352498-6.

19 See Article 2, para. 2. Convention concerning Termination of Employment at the Initiative
of the Employer [1982-06-22].
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following: capacity or conduct of the worker and operational require-
ments of the undertaking, establishment or service.29 On the contrary,
union membership, representation of the workers, race, colour, sex, mar-
ital status, family responsibilities, pregnancy, religion, political opinion,
national extraction or social origin, absence from work during maternity
leave, temporary absence from work because of illness or injury or the
filling of a complaint or participation in proceedings against an employer
involving alleged illegal conduct may not constitute a valid reason for
termination of employment.2! If an employer claims that a valid reason
for termination of employment related to a conduct of the employee or
performance is given, the employment of a worker may be terminated for
that reason only after the worker was provided with the opportunity to
defend himself/herself against the allegations made.?2 The aim of the
provision is to enable an examination on the informal level whether
there is indeed a valid reason for such a termination of employment and
thereby to eliminate possible disputes.

Recommendation No. 166 complements the Convention No. 158 and
adds reasons which should not be considered as valid reasons, for exam-
ple age, subject to national law and practice regarding retirement and ab-
sence from work due to compulsory military service or other civic obliga-
tions.23

Similarly to the Recommendation No.119, Convention No.158
grants the employee the right to reasonable period of notice or compen-
sation in lieu thereof, provided that there was no serious misconduct of
the employee.?* The length of the notice period is not prescribed. The
possibility to provide compensation instead of period of notice is im-
portant in cases of jobs that allow access to secret information. This pro-
vision is inconsistent with the traditional American employment-at-will
doctrine and it shows a fundamental contradiction between the Ameri-
can and International Labour Organization’s approaches.

20 See Article 4. Convention concerning Termination of Employment at the Initiative of the
Employer [1982-06-22].

21 See Article 5. Convention concerning Termination of Employment at the Initiative of the
Employer [1982-06-22].

22 See Article 7. Convention concerning Termination of Employment at the Initiative of the
Employer [1982-06-22].

23 See Article 5. Recommendation concerning Termination of Employment at the Initiative of
the Employer [1982-06-22].

24 See Article 11. Convention concerning Termination of Employment at the Initiative of the
Employer [1982-06-22].
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Recommendation No. 166 develops the rules of the Convention No.
158 related to the procedure of termination of employment. These rules
are reflected in many national legislations. For example, there are the
rules requiring that the notice should be in a written form and the con-
sultation with workers’ representatives should precede the final decision
in individual cases of termination of employment.

According to the Convention No. 158, besides the notice period, the
employee is to be financially protected against the negative consequenc-
es of termination of employment by other legal means. Convention
No. 158 allows states which ratified the Convention to choose the form of
protection in accordance with the national law and practice. There are
two options or combination of them. The first form means the right of
employee to a severance allowance which may be paid directly by the
employer or by afund constituted by employer’s contributions. The
amount of severance allowance is not precisely specified. Convention No.
158 prescribes that the amount has to reflect the length of service and
the level of wage. The second option has to provide the dismissed em-
ployee with benefits from unemployment insurance or with other forms
of social security. Employees may be entitled to the combination of these
forms of financial protection.2s

Termination of employment without avalid reason should be re-
garded as unfair. If the employment was terminated unjustifiably, the
employee has a possibility to defend himself/herself. Convention No.
158, taking into account different national judicial authorities, sets forth
more alternative impartial bodies, as are courts, labour tribunals, arbitra-
tion committees or arbitrators, which may be allowed to examine rea-
sons given for the termination and other circumstances relating to the
case and to decide on the matter. The possibility of the employee to de-
fend himself/herself before the competent authority may be limited by
time.

Protection of the employee is reflected even in the proceedings in
case of bearing the burden of proving the relevant facts. Either the com-
petent authorities may be empowered to reach a conclusion on the rea-
son for termination while they have to have regard to the evidence pro-
vided by the employee as well as employer, or there may be a reversed

25 See Article 12. Convention concerning Termination of Employment at the Initiative of the
Employer [1982-06-22].
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burden of proof (i.e. employer is obliged to prove that the reason for
dismissal was valid).26

According to the Convention No. 158, the remedy of reinstatement of
the worker is not mandatory. Competent authorities are to be empow-
ered to order payment of adequate compensation or other appropriate
relief if there is not a remedy of reinstatement or the competent authori-
ties do not find the remedy practicable.2”

Convention No. 158 and the related Recommendation No. 166 are
the last adopted documents by the International Labour Organization in
this field, with the exception of sub-issues, as protection of mothers.
Number of ratification states (35) does not indicate a willingness to be
bound by international agreement on this issue in the international
community. However, most of the countries react at the factual asym-
metry of contractual rights between the employers and employees and
we can find the employment protection legislation in countries that rati-
fied the Convention as well as in states that have not ratified it so far.

The last initiative of the International Labour Organization was crea-
tion of the Employment Protection Legislation Database EPLex which
contains the key topics regularly examined in studies on employment
termination legislation. It aims to facilitate and to support the research in
this area as well as to be a basis for various comparative studies. This da-
tabase will be regularly updated, so it should also facilitate analyses of
trends over time.28

Protection against dismissal is recognised also at the European level.
Article 30 of the European Union Charter of Fundamental Rights stipu-
lates: “Every worker has the right to protection against unjustified dismis-
sal, in accordance with Union law and national laws and practices.”?® Ac-
cording to the Article 9 of the Treaty on the Functioning of the European
Union, the European Union endeavours to achieve high employment and

26 See Article 9 para. 2. Convention concerning Termination of Employment at the Initiative of
the Employer [1982-06-22].

27 See Article 10. Convention concerning Termination of Employment at the Initiative of the
Employer [1982-06-22].

28 See Employment Protection Legislation Database - EPLex. In: International Labour Or-
ganization [online]. 2017 [cit. 2017-07-20]. Available at: http://www.ilo.org/dyn/eplex/
termmain.home.

29 See Article 30. European Union Charter on Fundamental Rights.
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strong social protection.3? Besides that, according to the express wording
of the Article 153.1.d of the Treaty on the Functioning of the European
Union, the European Union has alegislative competence in the field of
dismissal law what is the most substantial part of employment protection
legislation. It means that the European Parliament and the Council may
adopt directives prescribing minimum requirements regarding the pro-
tection of workers whose employment contract is terminated. However,
there is no regulation or directive complexly unifying or harmonising the
area of employment protection so far. The Council shall act unanimously
after consulting the European Parliament, the Economic and Social
Committee and the Committee of the Regions.3! Whereas there is no una-
nimity of opinions among countries in this field, it is not likely that the
directive on termination of employment will be adopted in the near fu-
ture.

Merely certain specific questions were harmonised. For example, ac-
cording to the Directive on Parental Leave,32 the Member States are re-
quired to take necessary measures to protect workers against dismissal
on the grounds of application for, or taking of, parental leave.

Since there are only minimum requirements for employment protec-
tion stemming from the European Union legislation nowadays, the level
and form of protection vary among the Member States. The greatest dif-
ferences may be seen between the countries with civil law traditions and
the common law countries. These differences are caused by different le-
gal and institutional traditions.33

Legislation on collective dismissals

Special attention is devoted to the issue of collective dismissal. Some-
times there are various economic or organisational reasons that lead the
employer to a decision to dismiss a larger number of employees. Where-

30 See Article 9. Consolidated Version of the Treaty on the Functioning of the European Union.
OJ EU C 326, 2012-10-26, pp. 47-390.

31See more in Van VOSS, G. H. and B. ter HAAR. Common Ground in European Dismissal
Law. European Labour Law Journal. 2012, vol. 3, no. 3, pp. 215-229. ISSN 2031-9525.

32 See Council Directive 96/34/EC of 3 June 1996 on the Framework Agreement on Parental
Leave Concluded by UNICE, CEEP and the ETUC. O] EC L 145, 1996-06-19, pp. 4-9.

33 See European Semester Thematic Factsheet: Employment Protection Legislation [online].
Brussels: European Commission, 2016. 16 p. [cit. 2017-07-20]. Available at: https://ec.
europa.eu/info/sites/info/files/european-semester_thematic-factsheet_employment-
protection-legislation_en_0.pdf.
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as it causes negative consequences in terms of the whole society, there is
an effort to prevent such asituation or, at least, to mitigate its conse-
quences. Besides the protective mechanisms protecting the individual
employees whose employment contract is terminated, there is a need to
intervene by additional protective measures.

International Labour Organization addressed the above-mentioned
issue by the Recommendation No. 119. It recommends to take positive
steps by all parties, with the aim to avert or to minimise possible reduc-
tions of the workforce by adoption of appropriate measures. The first
step should be consultation with workers’ representatives. The employer
together with the representatives should seek to find acceptable solution
for all parties that would be able to avoid or to mitigate the reduction of
the workforce, measures for minimising the effects of reduction on the
workers concerned as well as selection of workers to be affected by the
reduction. In case of large-scale collective dismissals which may have
significant impacts on the unemployment rate in the region or in the
branch of the affected economic activity, the employer should notify the
competent public authorities in advance of any such reduction.3+

Recommendation No. 119 also deals with the way of selection of
workers to be dismissed. It recommends to set objective criteria, as are
the ability, experience, skills, length of service or family situation. When
the employer engages workers again, the dismissed workers should have
priority.3s

Following the Recommendation No. 119, Convention No. 158 impos-
es a few special obligations to the employer in case of contemplation of
termination of employment for economic, technological and structural
reasons or reasons of similar nature. In relation to the employees’ repre-
sentatives, the employer has a duty to provide them with relevant infor-
mation in time and to give them an opportunity for consultation on
measures to be taken to avert or to minimise the terminations. In relation
to the competent public authorities, the employer is also obliged to notify
them and to provide them with relevant information.3¢

34 See Article 12 - 14. Recommendation concerning Termination of Employment at the Initia-
tive of the Employer [1963-06-26].

35 See Article 15. Recommendation concerning Termination of Employment at the Initiative of
the Employer [1963-06-26].

36 See Article 13 and 14. Convention concerning Termination of Employment at the Initiative
of the Employer [1982-06-22].
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Regarding the determination of cases in which these duties should be
imposed to employers, Convention No. 158 does not prescribe a precise
number or percentage of employees who are to be dismissed and leaves
this question to national laws and regulations.

Additionally, there is Recommendation No. 166 which complements
the Convention No. 158. It emphasises that all parties (i.e. employer and
employees’ representatives, in certain cases with the assistance of the
competent authority) should seek asolution which would be able to
avert or to minimise possible termination of employment for reasons of
economic, technological, structural or similar nature and to mitigate neg-
ative consequences. It also deals with consultations between employer
and employees’ representatives on major changes in the undertaking. It
aims to provide the employees with the possibility to consult and thus to
influence key decisions which adversely affect their jobs.3”

When establishing the criteria for selection for termination, not only
the interests of the employer, but also the interests of the workers should
be taken into account. Similarly as the Recommendation No. 119, Rec-
ommendation No. 166 deals with the priority of rehiring of dismissed
employees, while Recommendation No. 166 addresses this issue more
detailed.38

Recommendation No. 166 proposes measures which could be taken
to avert or to minimise termination of employments. In certain situations
it reckons with financial intervention through the social security system.
After executing a collective dismissal, the competent authority should
help the dismissed workers to find suitable alternative employment as
soon as possible. If it is necessary, training or retraining should be pro-
vided. If it is possible, competent authority should collaborate on mitigat-
ing the negative consequences of termination with the employer and the
workers’ representatives concerned.3?

At the European level, there is a directive that addresses collective
dismissal - Council Directive 98/59/EC of 20 July 1998 on the Approxi-
mation of the Laws of the Member States Relating to Collective Redun-

37 See Article 20. Recommendation concerning Termination of Employment at the Initiative of
the Employer [1982-06-22].

38 See Article 23. Recommendation concerning Termination of Employment at the Initiative of
the Employer [1982-06-22].

39 See Article 25. Recommendation concerning Termination of Employment at the Initiative of
the Employer [1982-06-22].
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dancies. This directive defines the term collective redundancies as “dis-
missals effected by an employer for one or more reasons which are not re-
lated to the individual workers”*0 while the number of employees whose
employment contract is to be terminated exceeds a specified number or
percentage of total employees in the specified term.*! Exceptions from
the application of the mentioned directive include (among other things)
collective redundancies affected under fixed-term, provided that the re-
dundancy did not take place prior to the date of expiry or completion of
fixed-term contracts.

Pursuant to the above-mentioned directive, the employer is obliged
to begin consultations with the workers’ representatives in time when
there is areal chance to reach an agreement. It also stipulates ancillary
obligations of employers which are to enable employees’ representatives
to come to the negotiations with constructive proposals, including the
duties to supply employees’ representatives with all relevant information
and to notify them in writing of reasons for the upcoming redundancies,
number of categories of workers to be made redundant and workers
normally employed, criteria proposed for the selection of the workers to
be made redundant etc. These consultations should aim to avoid collec-
tive redundancies or, at least, to reduce the number of workers affected
and to mitigate negative consequences.

Employers have similar duties in relation to public authorities. If
employers propose collective redundancies, they shall notify competent
public authorities in writing of that fact and provide them with all rele-
vant information about the proposal and consultations with workers’
representatives.

Directive on Collective Redundancies contains rules similar to those
which are contained in the already mentioned Recommendations and in
the Convention of International Labour Organization, but the Directive
on Collective Redundancies is more detailed.

40 See Article 1.1.a. Council Directive 98/59/EC of 20 July 1998 on the Approximation of the
Laws of the Member States Relating to Collective Redundancies. O] EC L 225, 1998-08-12,
pp. 16-21.

41 Notice: There are two options for calculation. The Member States are allowed to choose
a more convenient alternative for them.
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Fixed-term contract

Fixed-term contract may be defined as “contractual employment ar-
rangement between one employer and one employee characterised by
a limited duration or a pre-specified event to end the contract between
them.”2 It is one of the special forms of temporary dependent employ-
ment. Whereas the application of the all above-mentioned rules could be
avoided by use of successive fixed-term contracts, regulation of fixed-
term contracts belongs to employment protection regulation. Their regu-
lation is important inter alia because the fixed-term workers may be
more reluctant to exercise the rights to organise and to bargain collec-
tively, since the fixed-term workers are not protected so strong as em-
ployees for an indefinite period through legislation on termination of
employment and they may have a fear of loss of their jobs.*3

At the international level, International Labour Organization ad-
dresses the issue of fixed-term contracts in the Recommendation No.
119, Convention No.158 and its accompanying Recommendation No.
166.

Regarding to the Recommendation No. 119, the issue of possible
abusing is addressed only indirectly. According to one of the final Articles
devoted to the scope of this Recommendation, the following “workers en-
gaged for a specified period of time or a specified task in cases in which,
owing to the nature of the work to be effected, the employment relationship
cannot be of indeterminate duration”* may be excluded from the scope of
the Recommendation No. 119 and, therefore, from the granted protec-
tion. Based on the argument a contrario, it may be inferred that fixed-
term employees who perform the work of permanent nature should be
protected.

According to the Article 2.2.a of the Convention No. 158, the Member
States may exclude the application of the Convention if workers are en-

42 See more in ALEKSYNSKA, M. and A. MULLER. Nothing more Permanent than Temporary?
Understanding Fixed-term Contracts [online]. 15t ed. Geneva: International Labour Office,
2015. 10 p. [cit. 2017-07-20]. Policy Brief, no. 6. ISSN 2313-5158. Available at: http://
www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---travail/documents/
publication/wcms_357403.pdf.

43 See more in EBISUI, M. Non-standard Workers: Good Practices of Social Dialogue and Col-
lective Bargaining. 1t ed. Geneva: International Labour Office, Industrial and Employment
Relations Department, 2012. 31 p. Dialogue Working Paper, no. 36. ISSN 2226-7840.

44 See Article 18, para. 1.a. Recommendation concerning Termination of Employment at the
Initiative of the Employer [1963-06-26].

STUDIES 127



2017, ro¢nik V., ¢islo 3,s. 114-133
http://sei.iuridica.truni.sk

q I SOCIETAS ET IURISPRUDENTIA
D |
SOCIETAS
IVRISPRVDENTIA ISSN 1339-5467

gaged under a contract of employment for a specified period of time or
a specified task, i.e. fixed-term contract.

Convention No. 158 takes into account the possibility of abuse and,
therefore, it sets forth following general rule: “Adequate safeguards shall
be provided against recourse to contracts of employment for a specified pe-
riod of time the aim of which is to avoid the protection resulting from this
Convention.”5 Convention No. 158 does not prescribe safeguards which
should be provided and leaves the solution to this issue to the considera-
tion of each state which ratified Convention No. 158.

In the related Recommendation No. 166 we may find examples of ad-
equate safeguards as:

# restrictions related to the nature of work to be effected or to the cir-
cumstances under which it is to be effected or to the interests of the
workers;

+ presumption of concluding a contract of indeterminate duration as
a sanction for failure to comply with conditions and restrictions;

#+ presumption of concluding a contract of indeterminate duration in
case of renewing a contract for definite period.*®

At the European Union level, there is only one directive*’ through
which the European Union Member States were bound to transpose the
framework agreement on fixed-term work. This agreement was conclud-
ed by the major trade union organisation representing workers at the
European level (European Trade Union Confederation) and by two Euro-
pean associations of industries and employers (Union of Industrial and
Employers’ Confederations of Europe and European Centre of Employers
and Enterprises Providing Public Services and Services of General Interest).
On the one side, it tries to provide enough flexibility to employers and, on
the other side, it is supposed to protect employees by setting out general
principles and minimum requirements for fixed-term employment con-
tracts and employment relationships, in particular with the aim to pre-
vent abuse arising from use of successive fixed-term employment con-

45 See Article 2, para. 2. Convention concerning Termination of Employment at the Initiative
of the Employer [1982-06-22].

46 See Article 3, para 2. Recommendation concerning Termination of Employment at the Initi-
ative of the Employer [1982-06-22].

47 See Council Directive 1999/70/EC of 28 June 1999 concerning the Framework Agreement
on Fixed-term Work Concluded by ETUC, UNICE and CEEP. O] EC L 175, 1999-07-10,
pp. 43-48.
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tracts or relationships. As the naming implies, the mentioned directive
provides only a basic framework and, thus, it provides enough space for
national legislators to address this issue according to local needs. It high-
lights the principle of non-discrimination in order to ensure that fixed-
term contract will not be a reason for discrimination of fixed-term work-
ers in comparison with permanent workers unless different treatment is
justified on objective grounds.

As we have already mentioned, use of fixed-term contracts brings
arisk of abuse. For that reason the above-mentioned directive requires
the Member States, after consultation with social partners, to introduce
at least one of the following protective measures:

4 objective reasons justifying renewal of such contracts or relation-
ships;

4+ maximum total duration of successive fixed-term employment con-
tracts or relationships;

4+ number of renewals of such contracts or relationships.

At the same time, the Member States are required to determine un-
der what conditions fixed-term employment contracts or relationships
shall be regarded as “successive” and shall be deemed to be contracts or
relationships of indefinite duration.

As we can see, at the European as well as international levels there
are only very general sources of regulation. Rather it may be understood
as an expression of the need to regulate the fixed-term contract while
states are left free to choose appropriate measures according to specifici-
ties of their conditions and legal systems.

Conclusions

Employment protection belongs to often discussed topics of labour law.
However, there is still no consensus both at the international and Euro-
pean level on how the employment protection legislation should look
like.

Until today, International Labour Organization adopted two recom-
mendations and one convention on termination of employment. These
documents address all analysed topics, although rather in general terms.
As we have already mentioned, recommendations are only non-binding
documents and Convention No.158 has been ratified merely by the
35 International Labour Organization Member States, while almost none
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of the countries with the biggest and most important economies in the
world has ratified it up to these days.

Some minimum requirements concerning collective redundancies,
information and consultation, fixed-term work and temporary work are
set within the legal environment of the European Union. However, the
European Union law does not contain comprehensive regulation of em-
ployment protection (rules that address termination of employment are
missing at the European Union level). We may see significant differences
in approach to this legal area even among the European Union Member
States, especially between the civil law countries and the United Kingdom
as a common law country.

We could notice a common pattern at the international as well as Eu-
ropean Union levels. Both the international and European Union law
leaves a considerable space for collective bargaining. It means that signif-
icant measures enhancing employment protection may be agreed in col-
lective labour contracts, while these measures are able to be prepared
exactly for a need of a particular employer or a branch of economic activ-
ity in a particular country.

The need to protect employees is appropriately recognised, however,
there are strengthening very serious arguments that employment protec-
tion may be counterproductive.

Nowadays, labour law copes with rapidly changing socio-economic
conditions. In order to ensure agood position in global competition,
there is not a tendency to increase the protection of workers as regards
protection against dismissal. On the contrary, a need of flexibility of em-
ployers comes into prominence. In this context, the term “flexicurity” is
mentioned very often at the European Union level. Flexicurity is defined
as “an integrated strategy for enhancing, at the same time, flexibility and
security.”8 The European Union is looking for solutions to reconcile dif-
ferent needs of employees and employers - workers’ need for security
with employers’ need for flexibility. Enhancing of flexibility has to be in-
extricably linked to comprehensive lifelong learning strategies, effective
active labour market policies and modern social security systems.

We would like to emphasise that there is evident a very positive ini-
tiative of the International Labour Organization - also through creation

48 See Flexicurity. In: European Commission [online]. 2017 [cit. 2017-07-20]. Available at:
http://ec.europa.eu/social/main.jsp?catld=102.
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of the Employment Protection Legislation Database EPLex. Besides that
there is a notable effort of the International Labour Organization to sup-
port research in the employment protection area, instead of preparation
of new binding or non-binding international documents.
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Comparison of Applying the Skip Navigation Links
in the Context of the Websites’ Accessibility
of Central Public Administration Bodies
in the Bratislava Region
between the Years 2014 and 2017

Jana Koprlova

Abstract: The study focuses in its main aim on seeking of differences in def-
icits relating to applying the skip navigation mechanism on the websites of
the central public administration bodies in the Bratislava Region in the
context of improving the websites accessibility between the years 2014 and
2017. It consists of two separate parts. The first part presents a basic intro-
duction to the questions of skip navigation links, with the key attention
paid to the following three main areas: applying of skip navigation links,
visual hiding of skip navigation links, and web browsers’ bug related to skip
navigation links. The second part of the study concentrates on the basis of
a temporal analysis of differences in applying the skip navigation links on
the websites of the central public administration bodies in the Bratislava
Region on the processes focused on detection of potential deficits and gaps
in the websites’ accessibility or related possible non-compliance with the
legislation in force.

Key Words: Websites; Websites’ Accessibility; Skip Navigation Links; Public
Administration; Central Public Administration Bodies; Compliance with
Legislation in Force; Analysis; Period between Years 2014 and 2017; the
Bratislava Region.

Introduction

The on-line form of presentation and communication of the public ad-
ministration authorities via Internet belongs not only to the most effec-
tive forms of communications - in relation to the territorial impact of the
communicated information, but also to the most problematic - in the
context of technical realisation due to a number of specific standards re-
quired by handicapped web users with various forms of disabilities. In
the following study the author focuses on the questions of applying the
skip navigation links as key elements by building the websites.
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While sighted web users use their eyes as a built-in skip navigation
mechanism which enables them to bypass several links with only one
click or to move directly to the link they want to reach with the mouse,
for users with some forms of visual or motor disabilities means bypass-
ing the navigation links or direct browsing the website a very serious
technical problem. Importance and wide-social interest in solving this
problem is reflected also in the adopted related legislation which is in the
Slovak Republic represented by the latest Ministerial Decree of the Minis-
try of Finance of the Slovak Republic No. 55/2014 Coll. of Standards for
Information Systems of Public Administration issued on March 4t, 2014,
and effective from March 15th, 2014.1

The aim of the study is to analyse the differences in applying the skip
navigation links on the websites of the central public administration bod-
ies in the Bratislava Region between the years 2014 and 2017. In the con-
text of the research questions we define the main hypothesis as follows:
Homepages of the central public administration bodies in the Bratislava
Region have applied the skip navigation links mechanism technically more
correctly in year 2017 than in year 2014.

Skip navigation links

The following part of the study familiarizes the readers with the main
questions of applying of skip navigation links, visual hiding of skip navi-
gation links, and web browsers’ bug related to skip navigation links.

Applying of skip navigation links

The idea of applying the skip navigation links is simple: they serve to
provide a link at the top of the webpage which jumps the user down to an
anchor or target at the beginning of the main content. For the most part it
seems to be easy, though there is more than one way to accomplish the
goal. From the technical view the process of creating the skip navigation
link could be explained through a HTML code as it is shown in the follow-
ing example:2

1 See Vynos Ministerstva financii Slovenskej republiky & 55/2014 Z.z. o Standardoch pre in-
formacné systémy verejnej sprdvy zo 4. marca 2014 [Ministerial Decree of the Ministry of
Finance of the Slovak Republic No. 55/2014 Coll. of Standards for Information Systems of
Public Administration issued on March 4t, 2014].

2 “Skip Navigation” Links. In: WebAIM: Web Accessibility in Mind [online]. 2013-10-25
[cit. 2017-09-01]. Available at: http://webaim.org/techniques/skipnav/; and KOPRLOVA,
J. Applying the Skip Navigation Links in the Context of the Websites’ Accessibility of Cen-
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+ HTML code:

<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Visual hiding of skip navigation links

By building the website the most required form of applying the skip nav-
igation mechanism is to make it invisible. For hiding the skip links there
are several techniques to be applied. Two parallel conditions should be
necessarily taken into account in this process: the first one means the re-
quirement of visual hiding of the skip links content, and the second one
represents the requirement of accessibility of the skip links content for
screen readers. Nowadays, the best known and most often used CSS code
“visibility: hidden;/display: none;” satisfies the only first one from the two
above mentioned conditions and so it cannot be recommended in rela-
tion to its non-visibility and inaccessibility for screen readers. An effec-
tive solution of this problem, satisfying the both conditions, offer the fol-
lowing HTML and CSS codes:3

#+ HTML code:

<div class="hidden">This text is hidden.</div>;
#+ CSS code:

.hidden {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;

tral State Administration Bodies in the Slovak Republic. Societas et iurisprudentia [online].
2014, ro¢. 2, ¢. 2, pp. 134-135 [cit. 2017-09-01]. ISSN 1339-5467. Available at: http://sei.
iuridica.truni.sk/archive/2014/02/SOCIETAS-ET-IURISPRUDENTIA-2014-02.pdf.

CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2014-12-11 [cit. 2017-09-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/; and KOPRLOVA, ]. Applying the Skip Navigation Links in
the Context of the Websites’ Accessibility of Central State Administration Bodies in the
Slovak Republic. Societas et iurisprudentia [online]. 2014, ro¢. 2, ¢. 2, p. 135 [cit. 2017-09-
01]. ISSN 1339-5467. Available at: http://sei.iuridica.truni.sk/archive/2014/02/SO-
CIETAS-ET-IURISPRUDENTIA-2014-02.pdf.

w
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overflow: hidden;
.
By generally recommended requirement to make the skip navigation

links invisible until they receive keyboard focus, the following HTML and
CSS codes should be applied:*

+ HTML code:
<div id="hidden"><a href="#main-content">Skip to Main Content
</a></div>;

4+ CSScode:
#hidden a {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;
overflow: hidden;

}

#hidden a:focus {
position: static;
width: auto;
height: auto;

1.

This means a very useful solution which could be preferred above all
for sighted keyboard users those cannot use a mouse.

Web browsers’ bug related to skip navigation links

The recommended above mentioned skip navigation links related solu-
tions are working effective in most web browsers, but nowadays there
still exists one bug which lowers the efficiency of their applying through
disrupting the logical order by browsing or reading the webpage links.
This makes the webpage browsing with keyboard distortable or even
non-effective. An appropriate solution for healing this bug offers the
HTML code as follows:5

4 CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2014-12-11 [cit. 2017-09-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/.

5 Skip Navigation Links (Updated 6/19/2009). In: JimThatcher.com [online]. 2014-09-16
[cit. 2017-09-01]. Available at: http://www.jimthatcher.com/skipnav.htm; and KOPRLO-
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# HTML code:
<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content" tabindex="-1">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Analysis of differences in applying the skip navigation links on the
websites of the central public administration bodies in the
Bratislava Region between the years 2014 and 2017

Our analysis of applying the skip navigation links on the websites of the
central public administration bodies in the Bratislava Region has been
legislatively based on the Ministerial Decree of the Ministry of Finance of
the Slovak Republic No. 55/2014 Coll. of Standards for Information Sys-
tems of Public Administration issued on March 4th, 2014, and effective
from March 15t, 2014, with the main attention laid on the § 14 Websites’
Accessibility (in the Slovak original “§ 14 Pristupnost webovych
stranok”), including related appendix Guideline 13. Providing Clear Navi-
gation Mechanisms (in the Slovak original “Pravidlo 13. Poskytovanie
prehl'adného mechanizmu navigacie”).6

Our analysis was realised in the early September 2017 by applying
web browser Internet Explorer 11 (with style sheets and active elements
turned off). Complete sample was represented by all websites of all the
central public administration bodies in the Bratislava Region, while re-

VA, J. Applying the Skip Navigation Links in the Context of the Websites’ Accessibility of
Central State Administration Bodies in the Slovak Republic. Societas et iurisprudentia
[online]. 2014, roc. 2, ¢. 2, pp. 136-137 [cit. 2017-09-01]. ISSN 1339-5467. Available at:
http://sei.iuridica.truni.sk/archive/2014/02 /SOCIETAS-ET-IURISPRUDENTIA-2014-02.
pdf.

6 Compare with KOPRLA, M. and ]. KOPRLOVA. Analyza pristupnosti webovych stranok
vybranych webovych sidiel verejnej spravy z pohl'adu administrativno-spravneho ¢lene-
nia Slovenskej republiky. Societas et res publica [online]. 2013, roc. 2, ¢. 1, pp. 93-160
[cit. 2015-09-01]. ISSN 1338-6530. Available at: http://serp.fsv.ucm.sk/archive/2013/
01/SOCIETAS-ET-RES-PUBLICA-2013-01.pdf; and with KOPRLA, M. Pristupnost’ webo-
vych stranok ako vyznamny faktor zvy$ovania konkurencieschopnosti. In: K. DURKOVA,
A. BOBOVNICKY and A. ZAUSKOVA, eds. Inovdcie a vedomostnd spolo¢nost/digitdlny mar-
keting - udrZatelny rast a ndvrat investicii [CD-ROM]. 1. vyd. Trnava: Univerzita sv. Cyrila
a Metoda v Trnave, Fakulta masmedialnej komunikacie, 2012, pp. 49-63. ISBN 978-80-
8105-454-9.
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search sample was defined by all homepages of all the central public ad-
ministration bodies in the Bratislava Region, namely of:?

Central public administration body of Bratislava - Staré Mesto
(http://www.staremesto.sk/);

Central public administration body of Bratislava - Ruzinov (http://
www.ruzinov.sk/);

Central public administration body of Bratislava - Nové Mesto
(http://www.banm.sk/);

Central public administration body of Bratislava - Karlova Ves
(https://www.karlovaves.sk/);

Central public administration body of Bratislava - Petrzalka
(https://www.petrzalka.sk/);

Central public administration body of Malacky (http://www.
malacky.sk/);

Central public administration body of Pezinok (http://www.pezinok.
sk/);

Central public administration body of Senec (https://www.senec.

sk/).

Central public administration body of Bratislava - Staré Mesto

F F £ F F F + #

Next figure displays homepage of the central public administration body
of Bratislava - Staré Mesto, with style sheets and active elements turned
off. There is no skip link applied.

Analysing the homepage of the central public administration body of
Bratislava - Staré Mesto in context of using the skip navigation links fol-
lowing key findings could be detected:8

4 Number of links before the main content: 2014: 75 links/2017:
69 links;
+ Number of skip links: 2014: 0 links/2017: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analysed homepage of the cen-
tral public administration body of Bratislava - Staré Mesto. In relation to
this finding we can recommend to add the skip navigation links in ac-

7 See Zdkon ¢. 575/2001 Z.z. o organizdcii ¢innosti vlddy a organizdcii Ustrednej Stdtnej sprd-
vy v platnom zneni [Act No. 575/2001 Coll. on Organization of the Activities of the Gov-
ernment and Organization of the Central Public Administration, as amended].

8 Source code of the central public administration body website of Bratislava - Staré Mesto
[online]. 2017 [cit. 2017-09-01]. Available at: http://www.staremesto.sk/.
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cordance with the model examples shown in the previous part of the
study named “Skip navigation links”.

Figure 1 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Bratislava - Staré Mesto

IEE‘] http://wiww.staremesto.sk/ p-c | [ Bratislava-Staré Mesto ! .

Hlavna stranka Kontakty Mapa stranky @
Slovensky English Deutsch
Nijst u nds na stranke:

Hladany vyraz

Ukondenie projektu obnovy Pistoriho palaca Informacie o ukonéeni obnovy Pistoriho palaca
Landererov park Revitalizicia vereiného priestranstva
: =

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Bratislava - Staré Mesto [online]. 2017 [cit.2017-09-01].
Available at: http://www.staremesto.sk/.

Central public administration body of Bratislava - RuZinov

Next figure displays homepage of the central public administration body
of Bratislava - RuZzinov, with style sheets and active elements turned off.
The analysed skip link is marked by red rectangle.

Analysing the homepage of the central public administration body of
Bratislava - RuZinov in context of using the skip navigation links follow-
ing key findings could be detected:®

= Number of links before the main content: 2014: 147 links/2017:
155 links;

= Number of skip links: 2014: 1 link/2017: 1 link;

= Number of links before the first skip link: 2014: 0 links/2017:
0 links;

#+ Visual display of skip links: 2014: hidden/2017: hidden;

9 Source code of the central public administration body website of Bratislava - RuZinov
[online]. 2017 [cit. 2017-09-01]. Available at: http://www.ruzinov.sk/.
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4+ HTML code of skip links:

<a href="/sk/Home/index#main" title="Presko¢it na obsah"
class="sr-only" accesskey="s">Preskocit na obsah</a>
<div class="left-column" id="main" role="main">

</div>;

CSS code of skip links:

.sr-only {
position: absolute;
width: 1px;
height: 1px;
margin: -1px;
padding: 0;
overflow: hidden;
clip: rect(0 0 0 0);
border: 0;

1.

Figure 2 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Bratislava - Ruzinov

http://wiww.ruzinov.sk/ P ~ & || B3 Ruginov

Preskoéit’ na obsah|Mapa stranok Pristupnost’ Aktuality

Textova verzia

Ruzinov mestska ¢ast’ Bratislava - Ruzinov

Menu
Zivot v Ruzinove

¢ Prave sa deje
o Aktuality
 Podujatia

* Volny &as
» Kam za $portom
° Kam vo vol'nom ¢ase
> Farnosti

* Média

Source: Website (with style sheets and active elements turned off) of the central public ad-

ministration body of Bratislava - RuzZinov [online]. 2017 [cit. 2017-09-01]. Available
at: http://www.ruzinov.sk/.

According to the presented results we can conclude that there is

a skip navigation mechanism applied on the analysed homepage of the
central public administration body of Bratislava - Ruzinov which works
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technically correctly. In relation to our finding we can recommend to add
the attribute tabindex="-1"to website’s target element and to replace CSS
code “clip: rect(0 0 0 0);” with CSS code in accordance with the model ex-
amples shown in the previous parts of the study named “Visual hiding of
skip navigation links” and “Web browsers’ bug related to skip navigation
links”, with the aim to eliminate the disrupted logical order by browsing
or reading the webpage links that occurs by most of web browsers.

Central public administration body of Bratislava - Nové Mesto

Next figure displays homepage of the central public administration body
of Bratislava - Nové Mesto, with style sheets and active elements turned
off. The analysed skip link is marked by red rectangle.

Figure 3 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Bratislava - Nové Mesto

B http://www.banm.sk/ P ~ & | B Uvodna stranka | Bratislava ..

Verzia pre slabozrakvchKlasické zobrazenie | Kontakty | RSS | Verzia pre tla¢ | 53

aEfe Bratiglava
9 NOVE MESTO

* Skocit na hlavné menu

* Skoéit’ na l'avy informaény blok
o Skoéit’ na pravy informaény blok
 Skoéit’ na uzivatel'ské menu

* Onés
= Popis a poloha
> Osobnosti
> Pamitihodnosti

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Bratislava - Nové Mesto [online]. 2017 [cit.2017-09-01].
Available at: http://www.banm.sk/.

Analysing the homepage of the central public administration body of
Bratislava - Nové Mesto in context of using the skip navigation links fol-
lowing key findings could be detected:1°

10 Source code of the central public administration body website of Bratislava - Nové Mesto
[online]. 2017 [cit. 2017-09-01]. Available at: http://www.banm.sk/.
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+ Number of links before the main content: 2014: 137 links/2017:
147 links;

Number of skip links: 2014: 5 links/2017: 5 links;

Number of links before the first skip link: 2014: 7 links/2017:

7 links;

Visual display of skip links: 2014: hidden/2017: hidden;

HTML code of skip links:

<ul id="skratky" class="hide">

E FF

<li>
<a href="#page" accesskey="0">Skocit na obsah</a>
</li>
<li>
<a href="#topmenu">Skocit na hlavné menu</a>
</li>
<li>
<a href="#left">Skocit na I'avy informacny blok</a>
</li>
<li>
<a href="#right">Skocit na pravy informac¢ny blok</a>
</li>
<li>
<a href="#user-menu">Skocit na uzivatel'ské menu</a>
</li>
</ul>
<div id="topmenu">

</div>
<div id="left">

</div>
<div id="page">

</div>
<div id="right">

</div>
<div id="user-menu" class="menu menu2">

</div>;
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#+ CSS code of skip links:
hide {
display: none;

).

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analysed homepage of the
central public administration body of Bratislava - Nové Mesto, but it
works technically incorrectly. In relation to our finding we can recom-
mend to move the applied skip navigation links to the top of the website,
then to add the attribute tabindex="-1" to website’s target elements and
to replace CSS code “display: none;” with CSS code in accordance with the
model examples shown in the previous parts of the study named “Visual
hiding of skip navigation links” and “Web browsers’ bug related to skip
navigation links”, with the aim, firstly, to make the skip navigation links
content accessible/visible for screen readers and, secondly, to eliminate
the disrupted logical order by browsing or reading the webpage links
that occurs by most of web browsers.

Central public administration body of Bratislava - Karlova Ves

Next figure displays homepage of the central public administration body
of Bratislava - Karlova Ves, with style sheets and active elements turned
off. There is no skip link applied.

Analysing the homepage of the central public administration body of
Bratislava - Karlova Ves in context of using the skip navigation links fol-
lowing key findings could be detected:!!

+ Number of links before the main content: 2014: 54 links/2017:
142 links;
#+ Number of skip links: 2014: 1 link/2017: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analysed homepage of the cen-
tral public administration body of Bratislava — Karlova Ves. In relation to
this finding we can recommend to add the skip navigation links in ac-
cordance with the model examples shown in the previous part of the
study named “Skip navigation links”.

11 Source code of the central public administration body website of Bratislava - Karlova Ves
[online]. 2017 [cit. 2017-09-01]. Available at: https://www.karlovaves.sk/.
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Figure 4 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Bratislava - Karlova Ves

https://www karlovaves.sk/ P-ac Karlova Ves - Oficiélna stra...

Karlova Ves

Vyhl'adévanie: [Vyhladavanie | l Vyhladat

Karlova Ves
Menu Hl'adat' Kontakty

Vhladivanie:

« Samosprava
o Starostka
» Kancelaria starostky

o Zastupca starostky

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Bratislava - Karlova Ves [online]. 2017 [cit.2017-09-01].
Available at: https://www.karlovaves.sk/.

Central public administration body of Bratislava - Petrzalka

Next figure displays homepage of the central public administration body
of Bratislava - Petrzalka, with style sheets and active elements turned off.
There is no skip link applied.

Analysing the homepage of the central public administration body of
Bratislava - PetrZalka in context of using the skip navigation links follow-
ing key findings could be detected:12

4 Number of links before the main content: 2014: 26 links/2017:
45 links;
4 Number of skip links: 2014: 0 links/2017: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analysed homepage of the cen-
tral public administration body of Bratislava - Petrzalka. In relation to
this finding we can recommend to add the skip navigation links in ac-

12 Source code of the central public administration body website of Bratislava - PetrZalka
[online]. 2017 [cit. 2017-09-01]. Available at: https://www.petrzalka.sk/.
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cordance with the model examples shown in the previous part of the
study named “Skip navigation links”.

Figure 5 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Bratislava - Petrzalka

$ https://www petrzalka.sk/ D~ &S petrialka - Oficidlne stranky...

' PETRZALKA

RSS Waas>
Oficialne stranky
mestskej Casti Bratislava-Petrzalka

¢ Aktuality

 Oblasti

* Miestny urad
a organizicie

* Petrzalské
noviny

* Geograficky
informaény

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Bratislava - PetrZalka [online]. 2017 [cit. 2017-09-01]. Availa-
ble at: https://www.petrzalka.sk/.

Central public administration body of Malacky

Next figure displays homepage of the central public administration body
of Malacky, with style sheets and active elements turned off. The ana-
lysed skip link is marked by red rectangle.

Analysing the homepage of the central public administration body of
Malacky in context of using the skip navigation links following key find-
ings could be detected:13

4+ Number of links before the main content: 2014: 100 links/2017:
91 links;

4+ Number of skip links: 2014: 3 links/2017: 3 links;

4+ Number of links before the first skip link: 2014: 0 links/2017:
0 links;

4+ Visual display of skip links: 2014: hidden/2017: hidden;

13 Source code of the central public administration body website of Malacky [online]. 2017
[cit. 2017-09-01]. Available at: http://www.malacky.sk/.
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4 HTML code of skip links:
<a href="#content" class="skip">Preskocit na obsah</a>
<a href="#content" class="skip">Preskocit na obsah</a>
<a href="#content" class="skip">Preskocit na obsah</a>
<a name="content"></a>;

4 (CSS code of skip links:
.skip {

display: none;

}.

Figure 6 Website (with style sheets and active elements turned off) of the Central Public

Administration Body of Malacky

€2 http://www.malacky.sk/ P ~ & || O Uvodna strinka | Mesto Ma...

Malacky.sk: Uvodna stranka

Dnes je 01.09.2017. Cas naitania stranky: 22:20:29. Meniny méa Drahoslava

Uvod | Registricia | Férum | Heslo | Uradna tabula | Katalég firiem | Inzercia | Kontakt

Meno:l ‘ Heslo:l ] [ Prihlas [

alacky
ST —

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Malacky [online]. 2017 [cit. 2017-09-01]. Available at: http://
www.malacky.sk/.

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analysed homepage of the
central public administration body of Malacky, but it works technically
incorrectly. In relation to our finding we can recommend to add the at-
tribute tabindex="-1" to website’s target elements and to replace CSS
code “display: none;” with CSS code in accordance with the model exam-
ples shown in the previous parts of the study named “Visual hiding of
skip navigation links” and “Web browsers’ bug related to skip navigation
links”, with the aim, firstly, to make the skip navigation links content ac-
cessible/visible for screen readers and, secondly, to eliminate the dis-
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rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Central public administration body of Pezinok

Next figure displays homepage of the central public administration body
of Pezinok, with style sheets and active elements turned off. There is no
skip link applied.

Figure 7 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Pezinok

'-: Mesto Puinok|0vodné str.. X

* Dnes je piatok, 1. september 2017, meniny ma Drahoslava
* Navrhnuta zmena organizicie dopravy na ulici SNP
« Prerudenie dodavky elektrickej energie diia 4. 9. 2017

* Volby do organov samospravnvch krajov - informacie pre voli¢a
« Letna linka do rakiskeho Neusiedlu

* RSS
* Slovensky

* English
¢ Deutsch

OFICIALNA STRANKA MESTA

P PEZINOK

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Pezinok [online]. 2017 [cit. 2017-09-01]. Available at: http://
www.pezinok.sk/.

Analysing the homepage of the central public administration body of
Pezinok in context of using the skip navigation links following key find-
ings could be detected:14

= Number of links before the main content: 2014: 39 links/2017:
43 links;
= Number of skip links: 2014: 0 links/2017: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analysed homepage of the cen-
tral public administration body of Pezinok. In relation to this finding we

14 Source code of the central public administration body website of Pezinok [online]. 2017
[cit. 2017-09-01]. Available at: http://www.pezinok.sk/.

148 STUDIE



SOCIETAS ET IURISPRUDENTIA S I
2017, Volume V., Issue 3, Pages 134-155 b
http://sei.iuridica.truni.sk SOCIETAS ET
ISSN 1339-5467 IVRISPRVDENTIA

can recommend to add the skip navigation links in accordance with the
model examples shown in the previous part of the study named “Skip
navigation links”.

Central public administration body of Senec

Next figure displays homepage of the central public administration body
of Senec, with style sheets and active elements turned off. The analysed
skip link is marked by red rectangle.

Figure 8 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Senec

https://www.senec.sk/sk Uvod | Informaény portl m...

Prejst na obsah|Mapa stranky Kontakt

Informacny portal
mesta Senec

° Mapa stranky
> RS§
> Kontakty
o Stary web
« Textova verzia

zadajte hladany vyraz

« Uvod
¢ Mesto a jeho sprava

O meste

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Senec [online]. 2017 [cit. 2017-09-01]. Available at: https://
www.senec.sk/.

Analysing the homepage of the central public administration body of
Senec in context of using the skip navigation links following key findings
could be detected:15

4 Number of links before the main content: 2014: 53 links/2017:
116 links;

Number of skip links: 2014: 0 links/2017: 1 link;

Number of links before the first skip link: 2014: -/2017: 0 links;
Visual display of skip links: 2014: -/2017: hidden;

TRy

15 Source code of the central public administration body website of Senec [online]. 2017
[cit. 2017-09-01]. Available at: https://www.senec.sk/.
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+ HTML code of skip links:
<div class="accesskey">
<a href="#obsah" accesskey="0">Prejst na obsah</a>

</div>
<aname="obsah"></a>;
#+ CSS code of skip links:
.accesskey {
display: none;

}

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analysed homepage of the
central public administration body of Senec, but it works technically in-
correctly. In relation to our finding we can recommend to add the attrib-
ute tabindex="-1" to website’s target element and to replace CSS code
“display: none;” with CSS code in accordance with the model examples
shown in the previous parts of the study named “Visual hiding of skip
navigation links” and “Web browsers’ bug related to skip navigation
links”, with the aim, firstly, to make the skip navigation links content ac-
cessible/visible for screen readers and, secondly, to eliminate the dis-
rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Conclusion

In the study “Comparison of Applying the Skip Navigation Links in the
Context of the Websites’ Accessibility of Central Public Administration
Bodies in the Bratislava Region between the Years 2014 and 2017” we
have paid our attention in accordance with its main aim to seeking of dif-
ferences in deficits relating to applying the skip navigation mechanism
on the websites of the central public administration bodies in the Brati-
slava Region in the context of improving the websites accessibility be-
tween the years 2014 and 2017. In the context of our research questions
we defined the main hypothesis as follows: Homepages of the central pub-
lic administration bodies in the Bratislava Region have applied the skip
navigation links mechanism technically more correctly in year 2017 than in
year 2014.

According to the results and key findings presented in previous parts
of our study we can underline the following final conclusions (valid as of
September 1st, 2017), divided in to three separate groups:
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Homepages with the technically correctly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1" to website’s target elements which relates namely to only
one central public administration body:

4 Central public administration body of Bratislava - RuZinov.

Homepages with the technically incorrectly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1"to website’s target elements and to replace CSS code “display:
none;” with CSS code in accordance with the exactly in our study present-
ed model examples. These recommendations relate namely to only three
central public administration bodies:

4 Central public administration body of Bratislava - Nové Mesto;
4 Central public administration body of Malacky;
4 Central public administration body of Senec.

Homepages with no skip navigation mechanism applied - for this
group we can recommend to add skip navigation links, then to add target
elements, to add the attribute tabindex="-1"to website’s target elements
and to avoid applying CSS code “display: none;” in accordance with the
exactly in our study presented model examples. These recommendations
relate namely to four central public administration bodies, which is ex-
actly one half of the central public administration bodies in the Bratislava
Region:

Central public administration body of Bratislava - Staré Mesto;
Central public administration body of Bratislava - Karlova Ves;
Central public administration body of Bratislava - Petrzalka;
Central public administration body of Pezinok.

-+

Finally, as for verifying the set main hypothesis of the study we can
conclude that the hypothesis is not valid, so we have to reject it, because
from the 8 analysed homepages of the central public administration bod-
ies in the Bratislava Region only 1 homepage was technically correctly
working and was in compliance with legislation in forcel¢ (state valid as
of September 1st, 2017).

16 See Vynos Ministerstva financii Slovenskej republiky & 55/2014 Z.z. o Standardoch pre in-
formacné systémy verejnej sprdvy zo 4. marca 2014 [Ministerial Decree of the Ministry of
Finance of the Slovak Republic No. 55/2014 Coll. of Standards for Information Systems of
Public Administration issued on March 4, 2014].
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According to the results of analysing the differences in applying the
skip navigation links on the websites of the central public administration
bodies in the Bratislava Region between the years 2014 and 2017 we can
underline the following final conclusions, divided in to two separate
groups:17

Homepages with improved accessibility - which relates namely to
these central public administration bodies:

#+ Central public administration body of Senec.

Homepages with worsen accessibility — which relates namely to fol-
lowing central public administration bodies:

#+ Central public administration body of Bratislava - Karlova Ves.

The final key finding that highlights the necessity of applying the skip
navigation mechanism presents the number of links before the main con-
tent, which has significantly increased between the years 2014 and 2017.
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Valuation of Certificates of Deposit!

BoZena Hrvolova

Abstract: Certificates of Deposit are securities that belong to the debt,
short-term securities on the money market. It follows that for their valua-
tions only yield method based on the present value of future income arising
from and simple interest and discounting may be used. Approaches to valu-
ing securities on the money market depend on the form of revenue - inter-
est or discount. Interest-based are evidence of deposit, such as Certificates
of Deposit, savings bonds; bringing the discount are treasury bills, commer-
cial papers, and bills of exchange. In our paper we will focus on valuation of
classic Certificates of Deposit from the point of view of their intrinsic value
and income.

Key Words: Certificate of Deposit; Intrinsic Value; Current Rate of Return;
Principal; Accrued Interest Income; Income for Holding.

Introduction

Money market securities are short-term securities through which busi-
nesses can obtain short-term credit (commercial or bank credit) to invest
temporarily free funds or they can serve as a means of payment.

Financial manager can get a credit only through certain kind of mon-
ey market securities, for example through bills of exchange - commercial
or financial credit. In the world, companies can get short-term credit
through commercial papers. More options provides market with short-
term securities for the portfolio investment of available funds of the
company.?

Money market securities are characterised by a high degree of liquid-
ity, low risk, smaller price fluctuations, but, compared to the capital mar-

1 This paper was prepared as outcome of research project VEGA No. 1/0404/16 “Financial
Challenges after the Last Global Financial Crisis and Possibility of Development of the
Slovak Capital Market”, in the Slovak original “Finan¢né vyzvy po poslednej globalnej fi-
nancnej krize a moznosti rozvoja slovenského kapitalového trhu”.

See ]fLEK, J. Financni trhy. 1.vyd. Praha: Grada, 1997. 527 p. ISBN 80-7169-453-3; and
MUSILEK, P. Trhy cennych papirii. 2. aktualiz. a rozit. vyd. Praha: Ekopress, 2011. 520 p.
ISBN 978-80-86929-70-5.
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ket securities, they offer lower yield and under standard conditions do
not increase the possibility of significant capital losses. One of the most
widely used money market securities belongs to the Certificates of De-
posit.3

In the terms of forms of yield, Certificates of Deposit belong to the
group of securities that provide income in the form of interest, unlike
treasury bills, commercial securities, and bills of exchange which provide
a discount.*

Money market securities are debt securities and, therefore, can be
valued using income method only. It means method based on the present
value of future revenue these securities accrue. Since these are securities
with a life of up to one year, simple interest and discounting are used in
their valuation.>

Certificates of Deposit

Certificates of Deposit are official documents of short-term deposits with
a maturity up to one year, although in the current period of tremendous-
ly fast pace of innovation in financial markets we can encounter with var-
ious modifications also in the area of the Certificates of Deposit. In the
presented paper we will focus on valuation of classic Certificates of De-
posit, with a fixed interest rate, maturity, nominal (par) value at the end
of life, and life up to one year.

Certificates of Deposit valuation in terms of intrinsic value and yield

Investor can buy Certificates of Deposit on the primary money market or
on the secondary money market. In case of the Certificate of Deposit pur-
chase on the primary money market and held it to maturity, the investor
will be interested in the level of interest and future value of the Certificate

w

See BLAKE, D. Analyza finanénich trhii. 1. vyd. Praha: Grada, 1995. 623 p. ISBN 80-7169-
201-8; and HRVOLOVA, B. et al. Analyza finanénych trhov. 1.vyd. Praha: Wolters Kluwer,
2015.512 p. ISBN 978-80-7478-948-9.

See COPELAND, T., T. KOLLER and ]J. MURRIN. Valuation: Measuring and Managing the
Value of Companies. 374 ed. New York: J. Wiley, 2000. 494 p. ISBN 0-471-39748-2; and
DAMODARAN, A. Investment Valuation: Tools and Techniques for Determining the Value of
Any Asset. 1t ed. New York; Chichester; Brisbane; Toronto; Singapore: John Wiley & Sons,
1996. 519 p. ISBN 0-471-13393-0.

See FABOZZ], F. ]. Bond Markets, Analysis and Strategies. 3" ed. Upper Saddle River, NJ:
Prentice Hall, 1996. 595 p. ISBN 0-13-339151-5; and GERTLER, L. Sovereign Spread and
Its Measurement. In: P. ]EDLICKA, ed. Hradec Economic Days 2014: Part IV. 15t ed. Hradec
Kralové: Gaudeamus, 2014, pp. 149-155. ISBN 978-80-7435-369-7.

-~

5

ESSAYS 157



« I SOCIETAS ET IURISPRUDENTIA

D | 2017, ro¢nik V., ¢islo 3, s. 156-164
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

of Deposit. The amount of interest and thus the future value of the Certifi-
cate of Deposit depend on the interest rate, maturity, and to some extent
also on the standard used by the bank to determine maturity. Interest
rates, regardless of the maturity of the Certificate of Deposit, are listed as
the nominal interest rates, on an annual basis (per annum p.a.), assuming
the receipt of interest once a year.¢

Calculation of interest and future value of the Certificate of Deposit
at a fixed rate

Interest and future value of the Certificates of Deposit at a fixed rate can
be calculated using the following formula, assuming the use of standard
ACT/365 which banks generally prefer when calculating interest on de-
posit products (in case of using other standard, formulas must be adapted
to the given standard):

Interest = NV.I—m

365 M )

Calculation of interest on the Certificate of Deposit using the simple
interest.

In case of reinvestment in the same Certificate of Deposit within
ayear, the investor might be interested in the effective annual interest
rate that can be calculated based on the following formula:

365

[ My
ro=[1+—. -1 2
e .

Future value can be determined as the sum of the nominal (par) val-
ue of the Certificate of Deposit and interest:

FV = NV + Interest 3)

where:

NV - is the nominal (face) value of the Certificate of Deposit;

i - is the nominal interest rate of the Certificate of Deposit p.a. at the
time of the issue;

6 See PODMAJERSKA, K. Moznosti uréenia nakladov podniku na ziskavanie a viazanie kapi-
talu. In: E. HYRANEK and L. NAGY, eds. Aktudlne trendy a metédy vo finanénom riadent
podnikov aich vplyv na financnu stabilitu podniku. 1.vyd. Bratislava: Ekon6ém, 2013,
pp- 70-76. ISBN 978-80-225-3781-0; and Ndrodnd banka Slovenska [online]. 2017 [cit.
2017-06-07]. Available at: http://www.nbs.sk/.
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Mmim - is the number of days from the issue to the maturity;

FV - is the future value of the Certificate of Deposit;

re — is the effective interest rate;

365 / m - is an element which represents the annualisation of the in-
terest rate.

Calculation of current interest income and price of the Certificate of
Deposit

Investors of the Certificates of Deposit on the foreign money markets
have the opportunity to retain these short-term securities to the maturity
or they can sell them on the secondary money market. The price of the
Certificate of Deposit before the maturity on the secondary money mar-
ket may not equal to the sum of the nominal (par) value and the corre-
sponding part of the interest. It may be higher or lower, depending on the
current market situation. Therefore, the rate of return of the Certificate
of Deposit that investor purchases on the secondary money market (r)
may not be equal to the interest rate determined at the issue (i).

Calculation of the current interest yield of the Certificate of Deposit
which investor buys on the secondary money market sometime after is-
suing and which he/she retains to the maturity is presented by the fol-
lowing equation:

r=|— 435 “)

i m,,
P.(1+ 365.mmj

where:

P - is the current market price on the secondary money market;

mim — is the number of days between the issue and the maturity;

Mmsm — is the number of days between the settlement and the maturi-

ty.
Intrinsic value of the Certificate of Deposit

Intrinsic value (theoretical market price) of the Certificate of Deposit on
the secondary money market is calculated as the present value of the fu-
ture income (NV + interest) where in the role of the rate discount factor
we use the current market rate of similar financial instrument (Certifi-
cate of Deposit) as follows:
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NV +NV.——.m. NV-(1+mmj
p= 365 - 365 _ FV (5)

1+ L 1+ L 1+ L
365 ™" 365" 365
Actual (current) market price P can be divided into two parts - the
accrued interest and the principal.

i
Accrued Interest = NV.—. 6
3™ (6)
Principal = P — Accrued Interest (7)
where:

m;s — is the number of days between the issue and the settlement.

Calculation of yield for holding the Certificate of Deposit

If the investor buys a Certificate of Deposit on the secondary money mar-
ket after its issue and sells it before the maturity, he/she will be interest-
ed in the rate of return for holding the Certificate of Deposit.

Calculation of the yield for holding the Certificate of Deposit can be
performed using the following formula:

14 m.
365 ") | 365

h (1+ Is msm] .mpm_msn

(8

365

where:

Iy — is the rate of return for holding the Certificate of Deposit;

Iy — is the rate of return of the Certificate of Deposit on the date of
purchase;

rs — is the rate of return of the Certificate of Deposit at the date of
sale;

Mpm - is the number of days between the purchase and the maturity
of the Certificate of Deposit;

mgm - is the number of days between the sale and the maturity of the
Certificate of Deposit.
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If we assume a 270-day Certificate of Deposit issued at NV 100 000
EUR, with an interest rate of 2.30 % p.a., standard ACT/365, then

a) the amount of interest;

b) the future value;

c) the effective interest rate;

d) the current rate of return of the Certificate of Deposit held by an inves-
tor who bought it on the secondary money market at a time when
there were 90 days remaining to the maturity or who will buy it at the
market price of 101 000 EUR;

e) the yield during the holding, if an investor buys the Certificate of De-
posit at the time when there are 210 days remaining to the maturity,
with a yield of 2.60 %; later, when there are 90 days left to the maturi-
ty, the Certificate of Deposit is sold for yield 2.816 %,

are calculated according to the above-mentioned relationships as fol-
lows:

a) Interest=100000.(0.023 /365).270 =1 701.37 EUR;

b) FV=100000+1701.37 =101 701.37 EUR;

¢) re=[1+(0.023/365).270[65/270 - 1 = 0.023 07, i.e. 2.307 %;

d) r=/100000 /101000 . (1 + (0.023 / 365) . 270) - 1] . 365 / 90 =
0.028 16, i.e. 2.816 %;

(1+ 0'2(252 0 .210) .
&) 17| —somts— i1 gg =002 10 242%
1+—2222 90 B
365

Numerical values in task d) were chosen to show/display a signifi-
cant difference between the interest rate at the time of the issue
(2.30 %) - investment income from the Certificate of Deposit, if an inves-
tor bought it on the primary money market at the nominal (face) value of
100 000 EUR and kept it to the maturity, and yield which an investor
achieved on the secondary money market (2.816 %), although he/she
bought the Certificate of Deposit at a higher price of 101 000 EUR in the
nominal (face) value (therefore, in our example the price of the Certifi-
cate of Deposit on the primary money market) and the investor will not
hold it for 270 days, but only for 90 days which remain from the pur-
chase of the Certificate of Deposit on the secondary money market until
its maturity.
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What is the reason for the significantly higher rates of return to the
investors on the secondary money market? The source of yield for the
investors in securities not only on the capital market but also on the
money market is not only the interest but also the price. It can be seen
from the example that the significantly higher return to the investor on
the secondary money market has been achieved because of smart buy.

The same yield as an investor who invests in a Certificate of Deposit
and holds it for the entire life would be achieved if the secondary market
price included a nominal (par) value plus accrued interest income for
180 days of holding the Certificate of Deposit by the original owner who
sells the Certificate of Deposit - in our example as follows:

100 000 + [100 000 . (0.023 / 365) . 180] = 100 000 + 1134.27 =
101 134.27 EUR,

that is

r=/100000 /101 134.27 . (1 + (0.023 / 365) . 270) - 1]. 365 / 90 =
approximately 0.023, i.e. 2.3 %.

If an investor bought a Certificate of Deposit on the secondary money
market for 101 000 EUR, he/she paid a net price (principal) amounting
toonly 101 000 EUR - 1 134.27 EUR =99 865.73 EUR.

What other could be the reason for the theoretically lower Certificate
of Deposit price (101 000 EUR) for the seller than the sum of the nominal
(par) value and accrued interest which was earned for a holding period
of the Certificate of Deposit from its purchase until its sale on the second-
ary money market (101 134.27 EUR)? This may be result of the excess of
supply over demand, an urgent need for cash, but also a change of the
current market interest rate of comparable financial instruments. For ex-
ample, if the interest rate on the money market for the same Certificate of
Deposit issued later rose from 2.30 % to 2.816 % (for example due to in-
crease in the inflation rate) in which case the current market price was
the same as in the example to calculate the current rate of return, that is:

100 ooo.[1+ Oégf’ .270] 10170157
p= = : =101000EUR

1+ 0.02816 90 14 0.028 16.90
365 365
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Conclusions

In our paper we have focused on the valuation of one group of the money
market securities - Certificates of Deposit, which are based on an inter-
est.

Money market securities are characterised by a high degree of liquid-
ity, low risk, and smaller price fluctuations. Compared to the capital mar-
ket securities, they offer lower returns and under standard conditions
also lower risk of significant capital losses.

Therefore, money market paper is valued only based on its intrinsic
value and returns. Risk is being quantified to evaluate capital market
debt securities (i.e. medium and long-term debts) and equity securities.

To estimate intrinsic value of the Certificates of Deposit that are
short-term debt money market securities we can use only methods based
on the present value of the future cash flow and the simple discounting.
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Evaluation of Successfulness of Mergers and Acquisitions
in the Slovak Republic’s Economic Environment!

Anna Polednakova

Abstract: Integration of companies is a very difficult process consisting of
several phases. The complexity of this process highlights the number of un-
successful integrations of companies worldwide. After completing the inte-
grative process, the evaluation of adjusted results should follow which is in
practice very often neglected. The reason is that the process of evaluating
successfulness of mergers and acquisitions is challenging and time-
consuming. Although the evaluation of successfulness of mergers and ac-
quisitions is a challenging process, enterprises should not neglect it, be-
cause it can provide a lot of valuable information and detect serious prob-
lems in integrated companies. The presented paper considers the methods
of evaluating successfulness of mergers and acquisitions applied abroad as
well as the methods used in the Slovak Republic. It also presents results of
realised research aimed at evaluating the success of completed mergers of
the Slovak companies by means of indicators of financial analysis.

Key Words: Mergers; Acquisitions; Financial Analysis; Market Value; Eval-
uation; Success of Mergers and Acquisitions; Research; the Slovak Republic.

Introduction

Joining the companies into larger and more competitive units is often
aresponse to the increasing international competition, being realised
mostly through basic forms of linking enterprises as mergers and acqui-
sitions. Buying another company is an investment, in which it is neces-
sary to take into account the basic principles of capital investment deci-
sions. Purchases should take place insofar as they contribute to the
wealth of the shareholders and to the increase of shareholders’ value.
However, it is very difficult to assess mergers and acquisitions, to assess

1 This paper was prepared as outcome of research project VEGA No. 1/0404/16 “Financial
Challenges after the Last Global Financial Crisis and Possibility of Development of the
Slovak Capital Market”, in the Slovak original “Finan¢né vyzvy po poslednej globalnej fi-
nancnej krize a moznosti rozvoja slovenského kapitalového trhu”.
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all of their benefits and costs. The risk is compounded by the fact that the
game is often very high amounts.?

All connections share a fundamental objective which is to create val-
ue for shareholders or members that is greater than the sum of individu-
al companies, i.e. to maximise the wealth of the owners. Therefore, the
basic criterion of success of mergers and acquisitions is to ensure eco-
nomic profits. In the literature we can meet with different ways to meas-
uring the success of mergers and acquisitions, but in the corporate prac-
tice is this assessment quite neglected.? One reason is that the process of
evaluating the success of mergers and acquisitions is demanding and
time-consuming. Another reason is that the managers prefer subjective
evaluation of the success of the transaction prior to the official control.
The aim of the presented paper is to evaluate the success of mergers
from the Slovak industrial enterprises through research realised in the
crisis years of 2010 and 2011, based on the analysis of financial situation
of the receiving companies during the periods before and after the im-
plementation of transactions and on the analysis of impacts of mergers of
enterprises on development of their market shares.

Methodology and research

Post-processing requires the use of more scientific methods, such as logi-
cal, empirical, and exact methods. Analysis and synthesis will be applied
by the examination of theoretical knowledge as well as financial state-
ments. From other methods the methods of induction, deduction, and
comparison will be used. To assess the financial situation of the merging
firms we will apply methods of financial ratios, continuing with indica-
tors of profitability, activity, liquidity, and costs.

Method of estimating the benefits of mergers and acquisitions

In the literature we can find a number of views on issues of successful
mergers and acquisitions as well as ways to measure resulting effects.
Some companies are beginning to analyse the efficiency of mergers’ and
acquisitions’ forecasts of future cash flows of the target company. Some

N

See BREALEY, R. A, S. C. MYERS and F. ALLEN. Teorie a praxe firemnich financi. 2. aktualiz.
vyd. Brno: BizBooks, 2014. 1096 p. ISBN 978-80-265-0028-5.

See GAUGHAN, P. A. Mergers, Acquisitions, and Corporate Restructurings. 5% ed. New York,
NY: John Wiley & Sons, 2010. 671 p. ISBN 978-0-470-56196-6; and SUDARSANAM, S. Cre-
ating Value from Mergers and Acquisitions: The Challenges. 2" ed. Harlow: Financial Times
Prentice Hall, 2010. 786 p. ISBN 978-0-273-71539-9.
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of them increase revenues or reduce costs which can be attributed to the
integration and is linked with the development forecasts.

The same opinion is shared by Eva Kislingerova, whereby in any
analysis of mergers and acquisitions a direction from the target company
should be pursuing. It is always important to have correct answer to the
question why the two companies have common value greater than sepa-
rated. The United States market is, therefore, an average of the views that
the acquisition premium pays amounts to the sum of all synergies.*

Most common reason for failure of mergers and acquisitions a large
number of authors considers with the human factor. Between employees
of the merging companies mistrust and suspicion are often spread. When
filling management positions, the way for internal lobbying power strug-
gles, personal conflicts, and intrigues opens. Common issues that have
been looking as originators for failure of mergers and acquisitions are the
lack of awareness of the buyer of target company, results from asym-
metry, diversity of information held by the both sides as well as issues of
interaction, peer interaction - an insurmountable barrier may represent
differences in business management and also in the corporate culture it-
self. It is important to follow what is accepted by profit from the combi-
nation of investors. If the stock price of the company after the notification
of intentions to liaise with other company falls, it is a broadcast signal
from investors that the benefits are of dubious connections or that the
company will not pay too much.

One possible measure of success of a connection rests in investiga-
tion of its effects on earnings per share of acquiring company. Implemen-
tation of a connection can cause earnings per share growth which may
give information to the investors that the companies are doing better, but
this may not be the truth. In many cases after completing the transaction
an increase in earnings per share occurs, even if integration does not
show any obvious economic gain and combined value of the two compa-
nies will not increase. Such a situation is referred to in the literature as
a bootstrap effect.

As traditional criterion to assess the success of completed mergers
and acquisitions the exchange rate of the shares in acquiring companies
has been mainly abroad (i.e. in countries with developed capital markets)

4 See LEVY, H. and M. SARNAT. Kapitdlové investice a finan¢ni rozhodovdni. 1. vyd. Praha:
Grada, 1999. 920 p. ISBN 80-7169-504-1.
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used. It informs about how the transaction has been admitted by the
market and what is accepted by the investors to profit from mergers and
acquisitions. Change of course is reflected by change in profitability as
well as by changes in other indicators, such as in the status and prospects
of the company in relation to evaluation of the strategy and quality man-
agement.

In the Slovak Republic, there is used no such access to assess the suc-
cess of implemented connections because only a few Slovak companies
have their shares listed on the stock exchange and also because of the
lack of a functioning capital market in the country. For assessing the suc-
cess of implemented connections we, therefore, applied financial analysis
where we saw a clear effect of the transactions on financial situation of
the successor companies in the figures, particularly in the financial anal-
ysis indicators. By comparing the situations before and after the merger,
it could be clearly assessed whether the implementation of the goal had
been reached.’

Financial analysis comprehensively defines Karol Zalai as an “mate-
rial which summarises and evaluates results of the company for the peri-
od analysed, identifies and quantifies factors that have determined the
progress made and results achieved in the future, and prolongs that
compresses everything into the draft measures the implementation of
which should ensure achievement of business objectives.”®

To assess the success of transactions, it is possible to use a wide
range of financial performance indicators: absolute (indicators of gross
profit, net profit, turnover, value added, and net cash flow) or relative
(indicators of profitability, activity, liquidity, indebtedness, efficiency,
and costs). In addition to traditional performance indicators, modern in-
dicators can be applied. The most well-known is the indicator economic
value added (known as EVA) which tracks so-called development over
profit that remains in the hands of business owners. In the Slovak eco-
nomic environment, in intercompany comparisons its modification
known as EVA ZERO can be used.”

«

See KUBRICANOVA, E. Vplyv krizy na proces fiizif a akvizicif ako stratégie rozvoja podnikov
v SR. 1.vyd. Bratislava: Ekonomicka univerzita v Bratislave, Fakulta podnikového ma-
nazmentu, 2015. 145 p.

See ZALA] K. et al. Financ¢no-ekonomickd analyza podniku. 8. preprac. a rozsir. vyd. Brati-
slava: Sprint dva, 2013. 471 p. ISBN 978-80-89393-80-0.

See SRENKEL, I.. and M. SMORADA. EVA ZERO - skuto¢na relativna EVA. Financ¢ny mana-
Zér. 2014, ro¢. 14, ¢. 1, pp. 15-21. ISSN 1335-5813.
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Results

To assess the success of transactions, we could apply a wide variety of
indicators of financial analysis from the area of selected indicators of
profitability which have a high predictive value in business performance
indicators as well as indicators of synthesised liquidity, activity, and in-
debtedness. In addition to indicators of profitability, we focused on calcu-
lation and assessment of the development by indicators of activity, since
the rate of use of company’s property significantly affects its overall prof-
itability and liquidity ratios because solvency is an important character-
istic of an enterprise in relation to the business partner in charge of sta-
bility. Often is the alleged motive for implementation of mergers cost sav-
ings which is also one of sources of the synergy effect, so we decided to
examine our sample of enterprises by analysing the development of indi-
cators of costs.

In the literature, one of the key points of implementation of mergers
and acquisitions create searches for new markets and struggles for
strengthening positions in existing markets. Implementation of merger
should lead to an increase in market power and should gain a better posi-
tion in the market. Thanks to it, companies can quickly take advantage of
the new market opportunities and increase the quantities produced,
without building additional production capacities. Transposition of the
existing establishment will ensure an immediate access to the local net-
work of suppliers and customers as well as access to information and
long experience in acting on the market.

Based on the development of percentage of firms surveyed in the
market, we can conclude that implementation of mergers led to in-
creased market shares in acquiring firms in eight from the fourteen ana-
lysed companies. In contrary, six companies reported decreased market
shares in acquiring firms.

When analysing combined enterprises’ work, we met with several
problems which wasted our analysis. The primary problem we encoun-
tered at the outset was that in Slovakia there are available no statistics of
completed mergers and acquisitions and that the access to financial data
in the form of financial statements is difficult. Although in relation to the
market there are available several public databases, they usually contain
only selected data from financial statements in compressed forms.

Overall, we analysed the period of years 2008 - 2013 which means
that in each of the relevant mergers we reviewed accounts for at least
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two years before and two years after the implementation of transaction
that we considered to be a sufficient period for expression of positive ef-
fects of transaction. We were aware of the fact that the number of com-
panies included in our research represented only a small proportion of
the total number of the Slovak firms that carried a merger. Our research,
therefore, couldn’t be generalised for all merged businesses; its results
referred only to the sample of businesses investigated.8

The analysis results show that implementation of mergers led to in-
creased profitability of transferee companies in only three of the four-
teen analysed companies. In contrary, five companies reported decreased
profitability and six companies were not able to clearly define direction
in the development of analysed indicators after completing the imple-
mentation of merger.

Based on fully completed analysis, we can conclude that implementa-
tion of mergers led to increased efficiency in the use of assets in all three
vertical mergers. In the case of horizontal mergers, two of the four suc-
cessor firms effectively managed and used assets of the merging compa-
ny and in two other cases we obtained ambiguous results. A negative im-
pact of the implementation of merger on the activity of transferee com-
panies was reflected in the conglomerate mergers - three of the four
were pressed to areduction in activity, suggesting that the transferee
companies failed to effectively use assets of merging companies. Diversi-
fication of activities of enterprises led to a deterioration in use of their
property and then to fall in their profitability.

Based on results obtained from our realised research, we can con-
clude that synergistic effect was even the case of horizontal and conge-
neric mergers where there was reached the greatest achievement of its
premise. In financial terms, there were successful only 21 % of moni-
tored transactions which confirms that it presents a very complex pro-
cess that only a part of businesses successfully manages.

On the basis of developments in liquidity indicators of the surveyed
businesses we can conclude that implementation of mergers led to an
improvement in the ability to pay only by three of the fourteen analysed

8 See Register uctovnych zdvierok [online]. 2017 [cit. 2017-06-01]. Available at: http://
www.registeruz.sk/cruz-public/domain/accountingentity /simplesearch; Cribis Univer-
zdlny register [online]. 2017 [cit. 2017-06-01]. Available at: https://www?2.cribis.sk/Ho-
me.aspx; and Preverit. In: Bisnode [online]. 2017 [cit. 2017-06-01]. Available at: http://
www.bisnode.sk/produkty-riesenia/skupiny-rieseni/preverit/.
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companies. In the survey sample, enterprises were not experienced with
a positive effect of merger to improve the solvency of transferee compa-
nies; quite the contrary, in the most cases there was identified deteriora-
tion in liquidity ratios. Reasons were either too low or too high levels of
liquidity of merging companies.

Another important finding was that implementation of the three
monitored vertical mergers led to increased efficiency in use of property.
On the contrary, a negative impact of implementation of mergers on ac-
tivities of transferee companies was reflected in conglomerate mergers -
three of the four informed about reduction in activity. Diversification of
activities of enterprises led to a deterioration in use of their property and
then to fall in their profitability.

Results from analysis of indicators in the area of costs (total cost ra-
tio, cost ratio, and economic) showed that construction of mergers led to
areduction in costs in only five enterprises surveyed. Material and ener-
gy intensity declined in the entire group of enterprises which significant-
ly affected in both economic and costly terms. The above-mentioned
group consisted of two horizontal mergers, two vertical mergers, and one
congeneric merger. None of the four conglomerate mergers reported de-
crease in costs.

Discussion

Main field of our research focused on analysis of the impact of mergers
on solvency of enterprises showed that implementation of mergers had
a clear positive impact on improving the solvency of successor compa-
nies. On the contrary, in the most cases (in eight of the fourteen compa-
nies surveyed) liquidity ratios worsened. This was due to the strong im-
pact of liquidity ratios of merging companies. An important finding was
that none of the four conglomerate mergers reported decrease in costs,
which was confirmed by the fact that where there was no overlapping,
complementary or overlapping activities could arise synergistic effect
which was reflected in reduced costs.

When examining the impact of horizontal mergers on the develop-
ment of market shares in acquiring companies, we concluded that the
survey sample enterprises expressed a clear positive impact on horizon-
tal mergers in increasing market shares. Maintaining a higher market
share in a long term period is not easy which was reflected in our sample
of surveyed enterprises.
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Realised research also confirmed that in cases where there was
a merger of two profitable enterprises, profitability successor was rising
after implementation of merger despite deteriorating conditions in the
sector. In cases where the merging company recorded negative profita-
bility in coming years, this negatively influenced the development of suc-
cessor company. It follows that the process of evaluating the success of
transactions is an essential part of their implementation and businesses
in economic practice should not neglect it because in this way they can
detect in advance weaknesses of transferee companies that in many cas-
es can be removed or mitigated through early interventions.

Conclusions

Businesses that want to survive in acompetitive environment must
choose a strategy to achieve set objectives. One of such strategies is rep-
resented by mergers and acquisitions. Many businesses neglect them in
the process of economic practice. The main reasons for this fact are the
complexity, slowness and time preference, subjective opinions of manag-
ers on the percentage of transactions as well as on the official controls
which refute misconceptions about the success of transactions executed.
They would then face the harsh reality of their own failure. Ignoring the
negative reality of a failed transaction is not a solution, problems will fur-
ther increase in company and stepping up the management cannot con-
tinue to circumvent unnoticed problems, but this may be too late.
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of Its Preservation in the Slovak Republic
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Abstract: Summarising report on project funded within the EEA/Norway
Grants Scheme on the topic “Cultural and Natural Heritage - Legal Instru-
ments of Its Preservation in the Slovak Republic”.
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JUDr. Michal Maslen, PhD., from the Trnava University in Trnava,
Faculty of Law, Department of Administrative Law, Environmental Law
and Financial Law, Slovak Republic, has achieved funding within the
EEA/Norway Grants Scheme on the topic “Cultural and Natural Herit-
age - Legal Instruments of Its Preservation in the Slovak Republic”. The
approved application of the project has been registered under formal
No. BFB-PA16-006, under which it is being administrated in the scheme
of EEA/Norway Grants.

The project has been led solely by JUDr. Michal Maslen, PhD., from
the Trnava University in Trnava, Faculty of Law, Department of Adminis-
trative Law, Environmental Law and Financial Law, 23, Hornopoto¢na
Street, 918 43 Trnava, Slovak Republic (hereinafter referred to as the
“researcher”). During the project the researcher has visited the Universi-
ty of Bergen, Faculty of Law, in Norway (hereinafter referred to as the
“inviting university”) which has participated in the project as the inviting
university and which has also hosted the research-study stay of the re-
searcher from June 27t, 2017, till July 12th, 2017. The researcher was
hosted by prof. Sigrid Eskeland Schiitz who was representing the inviting
university and who works at the inviting university as the member of the

1 Project registered within the EEA/Norway Grants Scheme under formal No. BFB-PA16-
006 on the topic “Cultural and Natural Heritage - Legal Instruments of Its Preservation in
the Slovak Republic” was supported by the EEA Grants, Norway, and co-financed by the
State Budget of the Slovak Republic.
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Research Group for Administrative Law and the member of the Research
Group for Natural Resource Law, Environmental Law and Development
Law.

The inviting university has offered the researcher the access to its li-
brary and databases and it has also provided an office for the hosted re-
searcher. During the above-mentioned period of time of the researcher’s
visit at the inviting university the researcher has studied the Norwegian
sources of scientific research (methods of implementing legal instru-
ments protecting the cultural and natural heritage) and compared them
to the Slovak ones. The researcher has produced the outcome of the pro-
ject in the form of the monograph on the topic of the project. The mono-
graph will be accessible online as well as in the printed form in the librar-
ies of the inviting university and the researcher’s home university by the
end of October 2017. The monograph will cover the Slovak legal status in
the field of cultural and natural heritage protection and it will try to ana-
lyse possibilities for implementing the Norwegian methods preserving
and protecting the objects of cultural and natural heritage, especially in
the situations, when they possibly collide with interests of the economic
uses of the property. This topic is crucial above all in the field of forestry
and woods protection, because the Slovak Republic belongs to the group
of three European countries which still have on their territories primeval
forests and these objects of protection are also recognised by the United
Nations within the system of the United Nations Educational, Scientific
and Cultural Organization (hereinafter referred to as the “UNESCO”) pro-
tection. Besides that the Slovak Republic disposes with several other ob-
jects of cultural heritage which either are or are not recognised by the
UNESCO. The sole fact that the UNESCO system does not protect the cul-
tural sight is not an obstacle of cultural protection of such object. These
requirements often collide with ownership interests, financial and eco-
nomic objectives of the human society. Therefore, the goal of finding
a compromise between the cultural and natural heritage protection and
the economic use of the environment creates a core problem of preserv-
ing parts of nature and human history which are unique.

Finally, the outcome of the project has been presented on the lecture
(presentation) given by the researcher. The lecture has been realised at
the beginning of September 2017 (September 6t and September 7th,
2017) at the traditional Czech-Slovak-Polish Environmental Law Confer-
ence. During his lecture the researcher has given framework information
on his research that is on the topic of his project. The researcher has pre-
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sented his knowledge on the Norwegian legislation in the field of law
regulating the cultural and natural heritage preservation. The infor-
mation on his project has also been published on websites of both facul-
ties. Hopefully, the monograph and the outcomes of the project will help
support the cultural and natural heritage protection in the Slovak Repub-
lic.
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ICELAND
LIECHTENSTEIN
NORWAY
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grants

JUDr. Michal Maslen, PhD.

Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
michal.maslen@truni.sk
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Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava na spo-
loCensky vyznamné prierezové suvislosti otdzok verejného a sikromné-
ho prava na narodnej, nadnarodnej, ako aj medzinarodnej irovni, zastu-
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medzinarodné vztahy;

verejna politika;
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manazment a marketing;

medzinarodné ekonomické vztahy;
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diu, maximdlny rozsah je neobmedzeny;
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minimdlny rozsah tvoria 2 normostrany prislichajiice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdroverti dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.
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30. juin - letna edicia;
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ba povodné, doposial' nepublikované prispevky, ktoré su vlastnym
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4 C¢inStina;

4+ japoncina;

4+ perzstina - darfj¢ina;

4+ po vzajomnej dohode podla aktualnych moZnosti redakcie aj v inych
svetovych jazykoch.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesut:

4+ odborni garanti zodpovedajtci v ramci redakénej rady Casopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a Statistickych otazok v prispevkoch;

4+ jazykovi garanti v ramci redakénej rady Casopisu a v odévodnenych
pripadoch tiez uznavani jazykovi odbornici vo vztahu ku gramaticko-
Stylistickym poziadavkam a jazykovej Cistote prispevkov.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoc¢iiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakénej rady Casopisu
avodévodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Zapis o vysledkoch recenzného konania sa vykondava a archivuje na
Standardizovanych formularoch.

Sihrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redak¢nou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocnuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikaciu posudzuje redakcia
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Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav véle autorov, kto-
rym autori vedome a dobrovolne stcasne:

4+ prejavuju svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

4+ potvrdzuju, Ze prispevok je ich pé6vodnym, doposial’ nepublikovanym
dielom;

+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sablone Casopisu
SOCIETAS ET IURISPRUDENTIA, a to sti¢asne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajicich rubrikdch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktira prispevku

Nazov prispevku v pévodnom jazyku:
4+ prosime uviest nazov, pripadne podnézov prispevku v pévodnom
jazyku;

Title of Contribution in English:

+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:

4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
+ prosime uviest kl'icové slova v anglickom jazyku, cca 10 vyrazov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v povodnom jazyku:
+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;
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Text prispevku:

4+ prosime uviest v $truktdre Gvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdZe obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej bibliografickej normy
Pozn.: je nutné uvddzat' vsetky povinné bibliografické iidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatury umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatdry podl'a platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické tdaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatury na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrZat niz8ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses on so-
cial relevant interdisciplinary relations on the issues of public law and
private law at the national, transnational and international levels, repre-
sented first of all by following branches of law:

legal history;

theory of law;

roman law;

canon law;

constitutional law;

human rights & fundamental freedoms;
international law;

European law;

civil law;

economic law & trade law;
labour law;

social security law;
administrative law;
environmental law;

financial law;

intellectual property law;
criminal law and criminology,

e O S Sk S S S R e A R R ok

connected to the Key areas of social science disciplines in the broad-
est understanding, those represent above all:

international relations;

public policy;

public administration;

psychology;

sociology;

demography;

management and marketing;

international economic relations;

world economy, transnational economies and national economies.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

FEEEFEFEEEE
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4+ separate papers and scientific studies as well as scientific studies in

cycles

the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

essays on current social topics or events

the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

information as well as reports connected with the inherent mission
of the journal

the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic

on-line version four times a year, regularly on:

e

March 31st - spring edition;

June 30t - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET [IURISPRUDENTIA accepts and publishes

exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes

contributions in languages:

N N N N A
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Slovak language;
Czech language;
English language;
German language;
Russian language;
French language;
Spanish language;
Polish language;
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Serbian language;

Slovenian language;

Chinese language;

Japanese language;

Persian language Dari;

by mutual agreement in relation to current possibilities of the edito-
rial office also in other world languages.

FEEEEFE

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible

for specific interdisciplinary sections in relation to the scientific as-

pects of contributions;

editor in chief in relation to the formal aspects of contributions;

executive editor in relation to the application of methodological, ana-

lytical and statistical questions in contributions;

4+ language supervisors within the journal’s editorial board and in well-
founded cases also recognized language experts in relation to the
grammar and stylistic requirements and linguistic purity of contribu-
tions.

#

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Favouring the foreign languages in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,
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Key Words in English:

4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
4+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

4+ please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
#+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava
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Slovak Republic

jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA
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Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava na spolo¢ensky vyznamné priere-
zové suvislosti otazok verejného a sikromného prava na narodnej, nad-
narodnej, ako aj medzinarodnej trovni, prelinajicimi sa s taziskovymi
oblastami spolocensko-vednych disciplin. Redakcia ¢asopisu sidli v prie-
storoch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obcianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné rieSenia aktudlnych pravnych otdzok prob-
lematiky dejin prava, teérie prava, rimskeho prava, cirkevného prava,
ustavného prava; l'udskych prav a zdkladnych slobod, medzinarodného
prava, eurdpskeho prava, obcianskeho prava, hospodarskeho prava a ob-
chodného prava, pracovného prava, prava socialneho zabezpecenia,
spravneho prava, prava zivotného prostredia; financného prava, prava
dusevného vlastnictva, trestného prava akriminolégie, v kontexte ich
vednych oblasti, ku ktorym patria najmd medzinarodné vztahy, verejna
politika, verejna sprava, psycholdgia, sociol6gia, demografia, manazment
a marketing, medzindrodné ekonomické vztahy, ako aj svetova ekonomi-
ka, nadnarodné ekonomiky a narodné ekonomiky.

Webova stranka casopisu ponuka Citatel'skej verejnosti informacie
vbeZznom grafickom rozhrani, a sibeZzne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatelov paralelne v slovenskom, anglickom
anemeckom jazyku. V uvedenych jazykoch zabezpecuje redakcia ¢asopi-
su aj spatni komunikaciu.

ETICKY KODEX 189



a I SOCIETAS ET IURISPRUDENTIA
D | 2017, ro¢nik V., ¢&islo 3, s. 189-192
CIETAS

106

5 AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v ¢asopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maju ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupiia vysokoskolského studia.

V stlade s vy$sie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odévodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré napiiiaji skutkovi podstatu plagiatu &i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znenf.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu c¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov, vykonny redaktor vo vztahu kuplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch, jazykovi garanti
v ramci redakcnej rady €asopisu a v odévodnenych pripadoch tiez uzna-
vani jazykovi odbornici vo vztahu ku gramaticko-Stylistickym poZiadav-
kam a jazykovej Cistote prispevkov.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sti¢asne:

#+ prejavuja svoj suhlas s uverejnenim predlozeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

#+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakcnej rady casopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi pdsobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sdhrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zadvere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’:

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym Kritériam vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov.

Clanok IV. Vyhlasenie o pristupeni ku kédexom a zasadam
publikacnej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrziava kédexy a zasady publikaénej
etiky Komisie pre publikacna etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
http://publicationethics.org/. Uvedené zdsady a pravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu ¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ¢a-
sopisu.
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Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses on social relevant inter-
disciplinary relations on the issues of public law and private law at the
national, transnational and international levels connected to the key are-
as of social science disciplines. The journal’s editorial office resides in
premises of the Faculty of Law in Kolldrova Street No. 10 in Trnava, Slo-
vakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal/. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current legal issues in questions of legal history, theory of law, roman
law, canon law, constitutional law, human rights & fundamental free-
doms, international law, European law, civil law, economic law & trade
law, labour law, social security law, administrative law, environmental
law, financial law, intellectual property law, criminal law and criminolo-
gy, in context of their broadest interdisciplinary interference with areas
of social science disciplines, those represent above all international rela-
tions, public policy, public administration, psychology, sociology, demog-
raphy, management and marketing, international economic relations as
well as world economy, transnational economies and national economies.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the foreign languages in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions, executive
editor in relation to the application of methodological, analytical and sta-
tistical questions in contributions, language supervisors within the jour-
nal’s editorial board and in well-founded cases also recognized language
experts in relation to the grammar and stylistic requirements and lin-
guistic purity of contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

#+ express their own agreement with publication of submitted contri-
bution in the journal;

+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.
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Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics http://publicationethics.
org/. Listed principles and guidelines of publication ethics are binding for
contributors, journal’s editorial board, journal’s editors and editorial of-
fice, contribution reviewers as well as journal’s publisher.
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Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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