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In this paper, the authors discuss the attitude of states towards international law. They point out the consequences
and weakening of the effectiveness of its creation and application. They also point out the protection of international
interests, the prioritization of individual interests of states and the privatization of international and state interests. Attention
is also paid to the interpretation of international law.

It is a matter of common knowledge that international law is a part of domestic and foreign policies of states.
The public authority establishes the extant of its implementation. Despite the widely recognized advantages of realization
the international law, there are some negative effects. It can intentionally fade the differentiation of state, public, and private
interests, which leads the latter to privatize the awry state and public means. The public authority adopts numerous legal
norms and treaties to conform to international law, but it is necessary to keep in mind that such a legal framework in some
way reflects the aspiration of individual states and international community to influence on the power of a certain state.
From this consideration, it may be deduced that the effectiveness of the national rule of law is not essentially proportional
to the extent of realization of the international normative guidelines and, thus, its respect and enforcement power is not
automatically developed.
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ABTOpPM CTaTTi PO3KPMBAIOTb CTaBMNEHHSA KpaiH 4O MiXKHapOOHOro npasa, BKasyloTb HA HAcMiaKW NOro BNPOBamKEHHS,
pO3KpMBalOTb NPobremMn 3axmMcTy MikHapOOHMX iHTepeciB, MpiopuTM3aLii 0coBUCTMX iHTEepeciB KpaiHu Ta npusaTtu3auii
MiKHapOOHUX i AepXaBHWX iHTepeciB. YBara TakoxX NpuaiNgeTbCs TIyMayeHHI0 MXHapOo4HOro npasa.

3aranbHoBiAOMUM (haKkToOM € Te, Lo MiXKHApOAHE NPaBo — Lie CKMaAHWK BHYTPILLHLOI Ta 30BHILLIHBOT MOMITUKM KpaiHK,
MeXi BNpoBaPKeHHs SIKOro NoCTiHO po3Lmnptoe Aepxasa. PasoM i3 3aranbHOBM3HAHMMK nepesaramu peanisadii HOpM
Mi>)KHapOQHOro BMpaBa BapTO BKa3aTy i Ha iX HEraTMBHUI edrekT. Ix BigoOpakeHHst MOXHa 3HAWTV Y HABMUCHOMY MOEd-
HaHHi AepXaBHUX, NyONiYHMX i NPMBATHNX iHTEPECIB, SIKi NPM3BOANTL 40 NPYBaTM3aLlii BUKPMBIEHUX HTEPECIB AepPXKaBu
Ta cycninbctea. Bnaga npuimae ymicneHHi npaBoBi HOpMKM Ta yrogu, LWob NprMBECTU 3aKOHOAABCTBO Y BiANOBIAHICTb A0
MixkHapogHoro. Cnig nam’aTaTy, WO TakuM YMHOM BOHO BigobpaxaTume 6axkaHHS OKpeMmX KpaiH | MiXKHapoAHOI ChinbHOTH
BNAMBATW Ha NPaBOBWUIA CKNAOHMK TiEi UM iHWOI aepxasu. 3 ornsagy Ha Le MOXHa 3pobuTU BUCHOBOK, WO HalioHanbHa
MPaBOYMHHICTbL He 0BOB’I3KOBO NPOMOPLiiHA CTYMNEHI0 BNPOBAAKEHHS MiXKHapOAHUX MPaBOBUX HOPM, a TOMY Lie He O3Ha-
Yyae 1l aBTOMaTU4HUIN PO3BUTOK.

Knio4oBi cnoBa: mixHapogHe NpaBo, HauiOHamnbHi iHTepecK, GINONSPHWIA CBIT, MiXXHAPOAHI BiAHOCWMHW, 3abopoHa
3arposu cunu abo BukopuctaHHsa cunu, Ctatyt OOH, konekTBHa 6e3neka, MixkHapOAHWIA MexaHi3M, 30BHiLUHS NOMiTUKa,
TIyMa4eHHs1 MiXkHapoZHOro npaea.

Introduction. After the disintegration of the “bipolar
world” and the formation of some new paradigms resulting
from the international order reflecting certain revisions
related to the structure of the unipolar-multipolar
world and the hegemony in it, the importance
of international law could be expected to grow. The
role of international law is current in the struggle with

the dangerous international phenomenon — international
terrorism, which transcends national borders, and that
is why international cooperation and international legal
regulation are needed to eliminate it. Currently, it is
necessary to understand in particular the issue of state
sovereignty, which leads to fragmentation or its reduction.
Newly emerged is also the problem of the relationship
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between national and international law from a global
perspective, as well as the relationship between national
and Community law.

The role of international organizations is also
increasing, although some of them, e.g. the UN,
and in particular the Security Council, require some
adjustments or current changes. However, the principles
of international law, which play or should play
an important role in international relations in the process
of change and development, also need to be addressed.
They themselves can also develop, change and create
new principles, or old principles can acquire new
accents. The question of the principles of international
law should be addressed first and foremost because they
are of great importance in international relations.

Dealing with this issue are many authors, namely
Jan Azud, who elaborated in detail the principles
of international law, Peter VrSansky with questions
of international security, authors J. Klucka, P. Sturma,
V. David, O. Krej¢i and many others.

The historical truth is confirmed that international
law is one of several means of internal or foreign policy
of states, the use or non-use of which is decided by
the ruling power according to its current needs. Naturally,
nobody today disputes the positive influence of material
sources on the creation, interpretation and application
of law. However, their negative impact is noticeable.
They are characterized by a purposeful blurring
of the distinction between the state interest, the public
interest and the private interest, and the subsequent
privatization of such a distorted state and public interest.

It is also confirmed that the effectiveness of existing
law, its enforceability is directly proportional to the will
of individual states and the international community as
a whole to actually enforce it, and inversely proportional
to the number of legal norms adopted in the form
of laws or international treaties. In other words, with
the stagnating or diminishing will of the ruling power to
enforce effective rule of law, the mere fact of increasing
the number of laws adopted does not automatically mean
that the respect, application and protection of law as
a regulatory means of national or international relations
is also increased.

Is international law losing its
international relations?

The historical, linguistic, systematic, logical and
legal analysis of the creation and application
of important international law documents in interstate
practice suggests that the following phenomena occur in
the field of the creation, application and interpretation
ofinternational law, in particular following the breakdown
of the “bipolar world” as a result of changing states’
attitudes towards international law. The power dimension
of the foreign policy of individual states or groups
of states is strengthened. The process of codification
and progressive development of international law
seems to have been ahead of real developments. It has

primacy in

! “All Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence
of any state, or in any other manner inconsistent with the Purposes
of the United Nations”.

been in conflict or has disproportionately exceeded
the anticipated expectations formulated by individual
states. This is confirmed by the stagnation of the process
of codification and the progressive development
of international law in the Commission for International
Law, as well as by the outcome of the negotiations
of the 6th Committee of the UN General Assembly.

The focus of the foreign policy of states in relation
to international law is shifting from the standard area
of creation to the area of application of international law,
and in particular to the area of purposeful interpretation
of international law. There is a contradictory
development — on the one hand, the importance
of the primacy of international law over the individual
national interests of states is confirmed at different
levels and with a different perseverance, but on the other
hand, in a particular interstate practice there is opposite
development — legal relativization of the primacy
of international law and emphasis on the need to give
priority to the national interests of states in situations
where their collective solution has traditionally been
foreseen in the interests of the international community
of states as a whole.

The collective system of international security is
practically paralyzed, as its operation is foreseen in
Chapter VII of the UN Charter. The emphasis is not on
the mere prohibition of the threat of force or the use
of force against the political independence or territorial
integrity of sovereign states, but rather on exceptions to
that prohibition. Rather than “banning” the threat of force
or the use of force, states in international relations tend
to “avoid” the threat of force or the use of force, as
introduced by the UN Charter in Article 2, par. 4'. The
difference is obvious. Unlike the prohibition, the concept
of “avoiding” does not preclude the application in certain
cases of the threat of force or the use of force.

The above mentioned and also other negative
manifestations disproportionately favoring the protection
of the national interests of states in current international
relations jeopardize the importance and position
of international law as a universal legal and ethical
basis on which the foreign and internal policies
of each sovereign state and the international community
of states as a whole should behave in achieving the goals
and the principles of the UN Charter. As a result,
international law is gradually losing the position
of primary regulator of international relations and is
becoming not the first, but only one of many equivalent
regulatory instruments of international policy.

In other words, instead of the traditional thesis
that any state policy relating to an area governed by
international law must strictly respect international law,
as if more attention has shifted towards the idea that
only some state policy must strictly respect international
law, or that some state policy may not strictly respect
international law or even the nihilistic thesis that no state
policy may strictly respect international law.

This trend, if confirmed, carries a considerable risk.
The risk is that the legal relativization or nihilization
of the object, purpose, meaning or mission of current
international law as the regulator of international
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relations relativizes the importance of the imperative
norms of general international law (jus cogens),
which binds boundaries by international law permitted
dispositive behavior of sovereign states in international
relations.

If the significance of the content, subject matter
and purpose of international law were further unduly
relativized in a similar way, international law would
very soon find itself one of the many means of foreign
and international policy which states could, if necessary,
dispose of or not utilize and which states may or may
not have respected as appropriate to their individual or
group national interests, whether or not it is in line with
the interests of the international community as a whole,
expressed in the preamble, objectives and principles
of the UN Charter.

Relativization of the importance and position
of international law in interstate practice would open
the door for exercising arbitrary power of states,
including the right to unrestricted use of force to solve
international problems.

Some states tend to deviate from the collective
principle based on the primacy of international law for
a variety of reasons, at different levels and to varying
degrees, and to favor the protection of their individual
or group interests in situations where they consider their
strategic security, economic or foreign policy interests
being at risk.

The rationale for such a procedure can be found in
the changing view of the main players in the international
scene of the importance, role, and position of international
law in a globalizing world.

While, on the one hand, none of the 200 sovereign
states we currently find on the political map of the world,
in principle doubt the importance of international
law to regulate relations between states during their
friendship, cooperation, rivalry or hostility, on the other
hand many countries are aware in specific situations
that current international regulation is not sufficiently
effective in responding effectively and rapidly to
the current challenges of the present. They therefore
prefer individual or group measures rather than lengthy
collective measures within the meaning of the applicable
international law.

As long as the states concerned, act to achieve
the objectives and principles of the UN Charter, such
a procedure is justified because those states pursue by it
the attainment of universal justice to which international
law is directed. However, when the states concerned act
only in close individual or group national interest, they
knowingly or by means of simulated procedures circumvent
international law that does not meet their national interests,
they jeopardize the international legal order.

One of the serious reasons for changing states’
approach to international law may also be that
the functioning of the international collective security
system, the legal basis of which was created by the UN
Charter, is severely paralyzed. The UN’s inability to

2 Preamble to the UN Charter.
3 Preamble to the UN Charter.

respond in a timely and effective manner to security
challenges such as the rise in international terrorism, its
support by some states, and other challenges is the best
proof of this. Whether it is the problem of the former
Yugoslavia, Kosovo, Afghanistan, Iraq, Libya, Syria,
Yemen or other current international problems. The
world has changed significantly since 1945, and it is
possible that the legal bases created 74 years ago may
not fully meet the current needs of interstate practice.

Of course, the current crippling of the United Nations
collective security system is not due to the universal
values, determination, goals or principles of the UN set
out in the UN Charter. They remain equally constant
and strategically important today, and no state openly
challenges them. Therefore, as in 1945, the UN’s main
commitment remains:

— to save succeeding generations from the scourge
of war, which twice in our lifetime has brought untold
sorrow to mankind;

— to reaffirm faith in fundamental human rights, in
the dignity and worth of the human person, in the equal
rights of men and women and of nations large and small;

— to establish conditions under which justice
and respect for the obligations arising from treaties
and other sources of international law can be maintained;

— to promote social progress and better standards
of life in larger freedom?.

To this end, the people of the United Nations also
expressed their determination in the Preamble to the UN
Charter:

— to practice tolerance and live together in peace
with one another as good neighbours;

— to unite our strength to maintain international
peace and security;

— to ensure, by the acceptance of principles
and the institution of methods, that armed force shall not
be used, save in the common interest;

— to employ international machinery for
the promotion of the economic and social advancement
of all peoples?.

Rather, the current crippling of the UN collective
security system is due to the failure of the mechanism,
concrete collective means and methods putting
into practice the abovementioned aims, objectives
and principles of the UN Charter. Those states that are
currently interested in somehow legally circumventing
the strict premise of the primacy of international law
over national interests shift the main attention from
the creation and application of international law to
the interpretation of international law when seeking
legal justification.

The reason is that changing the content of non-
compliant basic sources of international law through
law-making would require the consent of all states
concerned, which is not easy to ensure given the diversity
of national interests of states. In the area of interpretation
of international law, the above trend is evident:

1. In the area of interpretation of basic sources
of international law.

2. In the area of codification and the progressive
development of international law.
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3. In the area of utilization of auxiliary sources
of international law.

4. Interpretation of international law in judicial
decisions.

5. Interpretation in the
considerations de lege ferenda.

Conclusion. In spite of all the above circumstances
and contradictory developments, the answer can be
that international law remains an important means
of regulating international relations and there is
no fundamental risk that this legal system will be
completely replaced by the discretionary right of states
to act arbitrarily on the basis of preferential protection
of their national or collective interests at the expense
of the collective interests of the international community
of states as a whole.

Collectivism in international relations has arisen
as a direct consequence of the need to work together
to solve such growing global problems of mankind
that even the strongest individual state is simply
not in a position to solve. Every sovereign state in
current international relations is not strong enough to
dominate the world alone and to pursue only the need
to protect its own national interests, and at the same
time, every sovereign state in current international
relations is not weak enough to give up completely
protection of its own national interests and be governed
only by the primacy of international law and the need
for a collective solution to the current problems
of the international community.

The emergence and development of international law
has always been, and remains, objectively determined
by the existing objective need of the international
community of states to face global challenges together.
International practice also confirms that international
law should remain the first of many means of state

context of doctrinal

foreign policy that states use, provided that international
law expresses their will.

If states fail to comply with international law,
the norm of international law becomes an obsolete rule
that, although it exists, is outside the “mainstream”
of the development of international relations. In this
sense, the limits of applicability of international law
standards are not absolute. They are limited by the will
of states which create, amend or abolish international
law in the context of bilateral, or multilateral relations
at the time of their friendship, cooperation, rivalry or
hostility.

The primacy of international law over the protection
of the national or group interests of states is therefore
an essential condition for the effectiveness of international
law as regards the protection of the collective interests
of the international community. States cannot relieve
themselves of their responsibility to comply with
applicable obligations under international law by
questioning the importance and status of international law.

International practice confirms that a new generally
accepted and long-standing international practice
confirmed by the customary rule of international law has
not yet been established, allowing at any time to derogate
from the obligation to comply with the applicable rules
of international law to protect the national interests
of the state. Certain customary rules are forming in this
context, as evidenced by international developments
and by the process of codification and progressive
development of international law.

The creation of international law, if it is to be
effective, must take into account, in addition to the efforts
of states to achieve increasing international justice,
the real interests, needs and real opportunities of states
at a particular historical stage in the development
of international relations.
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